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PREFACE. 


This is an improved and revised edition. Every Act 
contained in it is printed as amended up to date of publication. 

To each of the smaller Acts contained in this edition, a 
digest of rulings has been appended. 

In the Evidence Act and the Penal Code the ruljngs are 
inserted in their proper places under each section. The Penal 
Code contains copious extracts from the Reports of the Indian 
Law Commissioners. 

The Penal Code, as bound in this Volume, is the edition of 
1897 ; but it has been brought up to date by reprinting certain 
pages in which amendments have been made. For instance, 
an important amendment has been made by the insertion of 
ss. 489A, 489B, 489C, and 489D after s. 489 by the Currency 
Notes Forgery Act (XII. of 1899), s. 2. I have contrived to 
insert the additional sections by reprinting not only the page 
in which s. 489 occurs, but also other pages. 

The additional rulings from 1897 to 1900 could not be 
embodied in the Code by being inserted in their proper places. 

There are a few Acts to which no annotations have been 
added, simply because no rulings on those Acts have yet been 
published. 

To facilitate reference, a special index is appended to each 
of the longer Acts. 


April /a, /go/. 


D. E. CRANENBURGf^. 
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CBIMIML COUfiT MANUAL. 

ACT NO. XI. OF 1878. 

THE INDIAN ARMS ACT.* 


Received G.-G/s Assent on x5tm March 1878. 

Afi Ac/ /o consolidate atid amend ihe Law relating to Arms^ Ammumtion^ and 

Military Stores, 


Whereas il is expedient to consolidate and amend tlie law relating to arms, 

„ ,, aramunitiDn, and military stores; It is hereby enacted 

Preamble. c ^ 

as follows;— 


/.—Prelim in ary . 

Short title. 1 - 'I'his Act may be called ‘'The Indian Anns 

Local extent. Act, 1878;” and it extends to the whole of Britic^ 

India.t 

Savings. But nothing herein contained shall apply to— 

(<?) arms, ammunition, or military stores on board any sea-going vessel, and 
forming pari of her ordinary armament or equipment, or 

( 4 ) the manufacture, conversion, sale, import, export, transport, bearing, or 
possession of arms, ammunition, or military stores by order of the Government, or 
by a public servant, or a volunteer enrolled under the Indian Volunteers Act, 
in the course of his duty as such public servant or volunteer. 


* For the Statement ol Objects and Reasons, see Gazette of India, 1877, Pt. V., p. 
> 650 \ fur Discussions in Council, see 1877, Supplement, pp. 3016 and 3030 ; ibidj 
1878, Supplement, pp. 435 and 453. 

Act Xl of 1878 *has been declared in force in Upper Burma generally (except the 
Shun States) [seethe Upper Burma Laws Act (XX. of 1886), s. 6 ]; and in theSanthaZ P!ar- 
ganas [see the Santhal Parganas'Settlement Regulation (HI. of 1672) as amended by the 
San that Parganas’ Laws Regulation (111. of 1886), s 3 (a)]- 

It has been declared, by notification under s 3 (a) of the Scheduled Districts Act 
(XIV, of 1874), to be in force in the Districts of HazAribAgh, Lohardaga, and MAobhum, 
and in Pargana DhAIbhum and the KoIhAn in the District of Singbfauin (see Gazette of In¬ 
dia, i6di, Pt. I., p. 504). The District of LohArdaga included at this time the piesent 
District of Palamau, which was separated in 1B94. 

It has been extended, by notification under s. 5 of the last-mentioned Act, to British 
Baluchistan, with certain exceptions.—See Gazette of India, 1895 Pt. 11., p. 921. 

As to the trial in a Presidency-town of offences against the Act, see the Code of Cri¬ 
minal Procedure (Act V. of 1898). s 1S4. 

A license granted under the Indian Explosives Act (IV. of 1884), for the manufacture, 

' ssession, sale, transport, or importation of an explosive, may be given the effect of a 
EC license granted under the Indian Arms Act (XI. of 1878).—Sec Act IV. of 18841 s. 15. 

t As to deEnition of " British India,” seethe General Clauses Act (X. of 1^77), s. I 

(?>• 

t See Act XX. of 18(59. 

3,00(^7-9-1900. 
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2. This Act shall come into force on such liay* as the (lOvernor-GenCTal in 

^ Council, by notification in the Gazette of India, ap- 

Commencement. 

points. 

8 . On and from that day, the enactments mentioned in the first schedule 
hereto annexed shall be rejiealed to the extent spe- 

Kepeai of enactments. /'ninmn nf f:h<^ snirt Hut 


all authorities and permissions given, licenses and exemptions granted, orders and 
appointments made, notifications published, and rules, conditions, and forms pre¬ 
scribed, under any enactment hereby repealed, sliall be deemed to be respectively 


given, granted, made, published, and prescribed under this Act. 


And all such authorities, jicrmissions, licenses, and exemptions shall, except 
as otherwise piovidcti by this Aci, continue in force for tiic periods for which they 
may have been given or granfed respectively, or, where no Midi period is express¬ 
ly fixed, for one year from the dale* on which this Act comes into force, and shall 
then cease to have effect. 


4. In this Act, unless Llicie I)c sonietiiing repiig- 
ntcrpretation cl.iu.se. Subject oT context,—” 

V' ** cannon ' includes also all howitzers, mortars, wall-pieces, inilrailleuses, and 
other or^ance and machine-guns, all parts of the same, and all carriages,platforms, 
i and appliances for mounting, Iransportipg luid sen mg the same: 

^ - I 

/ ** arm.s ” includes fire-arm*:. iKivouels, swords, daggers, spears, spearheads, 

and l)0ws and arrow's, also cannon and parts of arms, and machinery for manufac¬ 

turing arms: 

*• ammunltio ir' includes also all artich-s specuilly designed for torpedo ser- 
^vice and sulvmarine mining, rockets, guncotton, dynamite, lithofraclcur, and otlior 
’ explosive or fulminati ng in a tonal, gunliints. guiiwads, percussion caps, fuses, and 
friction tubes, all parts of ammunition, and all machinciy' for inaniifaclunng 
ammunition, but does not include lead, sulpluir, or salrpetje . 

^ mjlitary. stor es. ' in any section of ‘ this Act. as applied to any pari ot 
British India, means any militar}* stores to which the f Jovcrnor-fTcneral in Coun¬ 
cil may, fiom time to time, by notification in the f Jazette of India, specially extend 
such Section in such part.t and includes also .all lead, sulphur, saltpetre, and other 
material to which the Governor-General in Council may, from time to time, so ex¬ 
tend such section : 


* license” moans a license granted under this \cL, and “licensed” means 
holding such license. 


//.— Mnniifctciurt^ ConKr&vm, ami Salt, 

S. No person shall manufacture, convert, or sell, or keep, offer, or expose fo \ 
rnlirenscd manufarUiro, salo, any arms, ammuniiion, or military stores, except; 
cmveraon, and sale prohibi- under a license, and in the manner and to the extent' 
™ ■ permitted thereby. 

Nothing herein contained shall prevent any person from selling any arms oi 
ammunition, which he law'fully possesses for his own private use, to any person^ 

^ Act XI. of 1878 came into force on Ort. 1, 1878—See Notification No. dated 
Junea7, 187B, Gazette of India. 1878, Pt. I p 3S9 

f Bird shot and bullets in excess of certain quantifies have, in exercise of this power, 
been declared to be military stores.—See Notification No. 7^4, dated loth April isi. Ga¬ 
zette of India, 1894, tH. I., p. 306. 
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who IB not, by any ^actment for the time being in force, prohibited from posBess- W 
ing the same; but every person, so selling arms or ammunition to any person 
other than a person entitled to possess the same by reason of an exemption un- 
der section 27 of this Act, shall, without unnecessary delay, give to the Magis* 
irate of tiie District * or to the officer in charge of the nearest police-station, notice 
of the sale, and of the purchaser's name and address. 

lIL-^lmport^ Export^ and Transport, 

6 . No person shall bring or take, by seat or by land, into or out Of British 
Unlicensed importation and India, any arms, ammunition f or military stores, ex- 

exportation prohibited. cept under a license, and m the manner and to the ex¬ 

tent permitted by such license. 

Nothing in the first clause of this section extends to arms (other than can- 
importation and expurta- non) or ammunition imported or exported in reason- 
tion of arms and ammunition able quaniiues for his own private use by any person 
for private use. lawfully entitled lo possess such arms or ammuni¬ 

tion ; but the Collector of Customs or any o.lier officer empowered by the 
Local Government in this behalf bv name or in virtue of ids office may at any 
time detain such anus or ammunition until he receiv^es the orders of ihe Local 
Government thereon. 

Exptiinafion, —Arms, ammunition, anrl military stores, taken from one 
part of British India to another by sea or across in erveiling territory not being 
part of British India, are taken out ol, and brought into, British India within the 
meaning of this section. 

7. Notwithstanding anyth ng cou ain^d 111 the Sea Customs Act, 1878,$ no 
Samiumof l..Hal Cuvern- ^nns ammuniV.on, or mil.iary stores shall be de- 

iiient roquirt-il lo wireliou-v pcisiied in any w.irehous.; licensed under section ih 
in- (if arms, &c. of Act Without tfie sanction of the [..ocal Govern¬ 

ment. 

8. [Ar7T of dntm Ht., imported bv sea,\ Repealed hv Act Xf, of 

/(V.Va, a, a and Sth I Re-rtpealed by the Repea/ini^ and Aotendinpf Act (XII. of 

0 . \^Po 70 €r bt impose duty on tmjwri^ by land ] Repealed bv ihe RtpeaU 
in ft and Amending Atf f Xi I. f ittin 

10. The Govern nr-1 Tenoral in Coui'cil may, friim lime to time, by notiH- 
Piiwer to prohibit tr.inspuit. catioii ill the Gazette of Indi.i,— 

(rt) regulate or prohibit die transport of any description of arms, ammu¬ 
nition, or military stores over tlie wliolc of British India or any part thereof 
’^iher altogether or except under a license, and to the extent and in the manner 
oe<cmitted by such license, and 

(b) cannel any su';h notiFication. 

”** Now District Magistrate.—See the. Code of Crtmiaal Procedure (Act V, of 1898), 

f 3 

t Arms, ammunition, and military stores, brought into an Indian port, and declared 
under manifest to he c msignrnents to anuthir port, and not transhipped, have been 
exempted from the operation of a. 6. See N itifications issued in 1879, 1880, and iSSa, 

Gazette of India, 1S79 18R0, and 18B2, Pc. I., pp. 580, 49, and iZj, respeccively. 

Gun-wads, wire cartridges, and bullets, have been excluded from the o,jeration of s. 

6,—See Nodfication No. ^91, dated 2i)th April 1806, Gazette of India, 1896, Pt. I. p. 266. 

t See Act VUI of 1R78. 
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Explanaii9n, —Arms^ ammunltiQD, or military stores^- transhipped at a port 
of vms. British India, are transported within the meaning 

of this section. 


11. The Local Government, with the previous sanction of the Gk>verRor- 
Power to eitabfish sevch- General in Council, may, at any places along the 
ing-sutions. boundary line between British India and foreign ter¬ 

ritory, and at such distance within such line as it deems expedient, establish 
^^Bearchhig-posts, at which all vessels, carts, and baggage-animals, and all boxes, 
^ and packages in transit, may be stopped and searched for arms, ammn- 
‘ nition, and military stores by any officer empowered by such Government in 
this behalf by name, or in virtue of his office. 

12- When any person is found carrying or conveying any arms, ammuni- 
Anest of persons convey- or military stores, whether covered by a license 

suspi- or not, in such manner or under such circumstances 
, _ ’ as to afford just grounds of suspicion that the same 

are being carried by him with intent to use tliem, or liut the same may be used, 
for any unlawful purpose, any person may, without warrant, apprehend him, 
and take such arms, ammunition, or military stores from liiin. 

Any person so apprehended, and any arms, ammunition, or military stores 
Procedure where arrest SO taken, by a person not being a Magistrate or 

police-officer, shall be delivered over as soon as pos- 
trete or a police-officer. ^ police-officer. 

All persons apprehended by, or delivered to, a police officer, and all arms 
and ammunition seized by, or delivered to, any such oOicer under this seQdoDv 
shall be taken without unnecessary delay before a Magistrate. 


IV.—Going armed and possessing Arms^ ^c. 

13. No person shall go armed with any arms except under a license, 
Prohibition of going armed 10 the extent and in the manner permitted 

without license. thereby. 

Any person so going armed without a lict^nse, or in contravention of its 
provisions may be disarmed by any Magistrate, police-officer, or other person 
empowered by the Local Government in this behalf by name, or by virtue of 
his office. 


14. No person shall have in his possession or under his control any cannon 
Unlicensed possession of or fire-arms, or any ammunition or military stores 

fire-aims, &c. except under a license, and in the manner and to the 

extent permitted thereby.* 

15. In any place to which section 32, clausc(2), of Act No. XXXI. of 1860 1 
Pomraion of arms of any applies at the time this Act comes into force or to 

prohii»M"in'ctftain places!* Government, with tiie previous sane- 

■ i , , „.**?*! Governor.General in Council, may, by 

Jhi f specially extend this section, no peraoi 

SS in A ™ P°ss«sion any arms of any description except under a license, 
and m the manner and to the extent permitted thereby. 

16. Any person possessing arms, ammunition, or military stores, the pos- 
Arms of which possession Session whereof by him has, in consequence of the 

of a license, or by the issue of 
a noti^catjon under section 15, become unlawful, 

* In s. 14 the next three paragraphs hav- been omitted, havinT^n reneaM bv”the 
Repealing and Amending Act <Xll. of 1891). * repeaiea oy the 

t Act XXXI. of i860 has been repealed by s. 3 of this Act.~.S«e 9. 3 and Sch. f. 
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shall deposit the same without unnecessary delay with the officer in charge of lOTBL 
the nearest police-station. 

If the owner of anything deposited under this sectipn does not, within 
three years from the date on which such thing is so deposited, produce a license 
authorizing him to possess the same, and apply for delivery of the same, such 
thing shall be forfeited to Her Majesty. 

17 . The Governor-Geneial in Council may, from time to time, by notili- 
Powwf to make rules as to cation in the Gazette of India, make rules to deter- 
licenses. mine the officers by whom, the form in which, and 

the terms and conditions^ on and subject to which, any license shall be granted ; 
and may, by such rules, among other matters,— 

(ji) fix the period for which such license shall continue in force; 

{b) fix a fee payable by stamp or otherwise in respect of any such license 
granted in a place to which section 32, clause (z), of Act No. XXXI, of i86o,t 
applies at the time this Act comes into force, or in respect of any such license 
Other than a license for possession granted in any other place ; 

(f) direct that the holder of any such license other than a license for pos¬ 
session shall keep a record or account, in such form as the Local Government 
may prescribe, of anything don: under such license, and exhibit such record or 
account when called upon by an officer of Government to do so. 

(j/) empower any officer of Government to enter and inspect any premises 
in which arms, ammunition, or military stores, are manufactured or kept by any 
person holding a license of the description referred to in section 5 or section 6; 

(e) direct tliat any siich person shall exhibit the entire stock of arms, am¬ 
munition, and military stores in his possession or under his control to any officer 
of Government so empowered, and 

{/) require the person holding any license or acting under any license to 
produce the same, and to produce or account for the arms, ammunition, or 
military stores covered by the same when called upon by an officer of Govern¬ 
ment so to do. 

r.— Licenses, 

Cancelling anJ suspension 18 . Any license may be cancelled or sus- 

of license. pended— 

(ii) by the officer by whom the sime was granted, or by any authority to 
which he may be subordinate, or by any Dislricl Magistrate, or Commis¬ 
sioner of Police in a Presidency-town, within the local limits of whose jurisdic¬ 
tion the holder of such license may be, when, for reasons to be recorded in 
writing, such officer, authority, Magistrate or Commissioner, deems it necessary, 
for die security of the public peace, to cancel or suspend such license: or 

(^) by any Judge or Magistrate before wliom the holder of such license is 
convicted of an offence against this Aft, or against, tlie rules made under this 
Act; and 

the Local Government may, at its discretion, by a notification in the local 
official Gazette, cancel or suspend all or any licenses throughout the whole or 
any portion of the territories under its administration. 


* For conditions annexed to licenses to import armi, Ac., into Aden, see Notification 
No 1016 dated 26th May 1879, Gazette of India. 1879 *Pc. I, p. 381. 

t Act XXXI of i8(^ has been repealed by s, 3 of this Act.— See s, 3 and Seb. I. 
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VI. — Fenaliies. 

For bnach a( sections 5, fi, 19 .* Whoever commits any of fhe following 

10, and 13 to 17. offences (namely) 

(a) manufactureSp converts, or sells, or keeps, offers, or exposes for sale, 
any arms, ammunitinn, or militar>' stores, in contravention of the pravisiona of 
section 5 ; 

( 5 ) fails to give notice as required by the same section ; 

(c) imports or exports any arms, ammunition, or military stores, in contra¬ 
vention of the provisions of section 6 ; 

(</) transports any arms, ammunition, or military stores, in contravention 
of a regulation or prohibition issued under section 10; 

(r) goes armed in contravenion of the provisions of section 13; 

(/■) has in his possession or under his control any arms, ammunition, or 
military stores, in contravention of the provisions of section r ^ or section 15 ; 

(g) intentionally makes any false entry in a record or account which, by 
a mle made under section 17, clause (r). he is required to keep; 

(A) intentionally fails to exhibit anything wnich, by a rule made under 
section 17, clause (/), he is required to exhibit; or 

(0 fails to deposit arms, ammunition, or military stores, as required by 
section 14 or section 16, 

shall be punished with imprisonment for a term which may extend to three 
years, or with fine, or with both. 


20 . Whoever does any act mentioned in clause (u), (r),(f/), nr (/) of sec- 
For secret breaches of sec- In such manner as to indicate an intention 

tions St 6. lOf «4. and 15. that such act may not he known to any public servant 
as defined in the Indian Penal Code, or to any person employed ujion a rail¬ 
way, or to the servant of any public earner, 

and whoever, on any search being made under section 25, conceals, or 

« , o attempts to conceal, anv arms, ammunitifjn, or mili- 

For concealinef arms, &c. ^ ‘ ’ 

tary alnres. 


shall be punished with imprisonment for a term which may extend to seven 
years, or with fine, or with botli, 

21. Whoever, in violation of a condition subject to which a license has 

- . . Xbeen granted, does, or omits to do, any act, shall, 

For breach of hcen<:e. u fi j • - . . j u ^ \ 

when the doing or omnlmg to do such act is not pun¬ 
ishable under section 19 or .section 20, be punished with imprisonment for a 
term which may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 


For knowingly purchasing 22 Whoever knowingly purchases any arms, 

ariiK, from unlicencerf ammunition, Of military stores from any person not 
license<l or iiuthorized a ider tlie proviso to section 5 
to sell the same; or 


For detiverin? arms, See., delivers any arms, ammunition, or military stores 

to person not authnrizrc) to into the possession of any person without previously 
possess them. ascertaining that such persfin is legally authorized to 

possess the same. 


•Offfnrcs undf*r this section areb.ailable.—S«‘?Srh. JI , Code of Criminal Procedure, 
Art V. of 1898, third Ust entry 
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sliall be punished with imprisonment for a term whicli may extend to six 
monlhe, or'with fine which may extend to five hundred rupees, or with both, 

23 . Any person violating any rule made under this Act, and for the viola- 
, . . . r . lion of which no penalty is provided by this Act, shall 

Penalty tor breach of rule, punished with imprisonment for a term which may 

extend to one month, or with fine which may extend to two hundred rupees, 
or witli both. 


189 B. 


24 . When any person is convicted of an offence punishable under this 
Act, committed by him in respect of any arms, am- 
Power to confiscate. munition» or military stores, it shall be in the discre¬ 

tion of tlie convicting Court or Magistrate further to direct that tlie whole or 
any iwition of such arms, ammunition, or military stores, and any vessel, cart, 
or baggage-animal used to convey tlic same, and any box, package, or bale in 
which the same may have been concealed, together "with the other contents of 
such box, package, or bale, shall be confiscated. 


VI/, — Misceilaneim . 

25 . Whenever any Magistrate has reason to believe that any person resid- 
Search anti .sutzurc by >Ia- in?? wilhin the local limits of his juri.sdiction has in 

jpistrate. his ]>osstission any arms, ammunition, or military 

stoics for any imlawful purpose, 

or thill such person cannot he lefi in the possession of any such arms, am¬ 
munition, or military stores witiiout danger to ihc public peace, 

such Magistraie, having first recorded Lite grounds of his belief, may cause 
a searcli to be made of the house or premises occupied by such person, or in 
which such Magistrate has reason to believe such arms, ammunition, or military 
stores, are or is to be found, ami may seize and detain the same, although co¬ 
vered by a license, in safe custody for such time as he thinks necessary. 

The search in such case sliall be conducted by, or in the presence of, a 
Magi.stratc, or by, or in the presence of, some oflicer specially empowered in 
this boiialf by name or tn virtue of his oliice by the Local Government. 

26 . 'J'he Local Government may at any time order or cause to be seized 
Seizure and detention hy any antis, ammunition, or military stores in the pos- 

Locai Government. sessiou of any person, notwillistaiidiiig that such 

]>eTSon is licensed tu possess the same, and may detain the same for such time 
as it thinks necessary for tlie public safety. 

27 - The Governor-General in Council may, from time to time, by notifi- 
Power to exempt. cation* published in the Gazette of India,— 


* For notification issued under this section, together with rules by the Governor- 
General under ss. 4, g, 11 of the Act, see No. 518, dated 6th March 1879, Gazette of In¬ 
dia, 1879 Pt. I., p 141. 

A revised edition of this notification corrected up to the 9th July 1897 has been pub¬ 
lished by the Home Department of the Government of India. 

For order exempting residents of Pondicherry, being Europeans, from payment of 
import-duty on guns, when holding passports from their own authorities, see Notification 
No. 3fl57, Gazette of India, 1879, Pt. I, p. 782. 

For order exempting Gurkha pensioners from all prohibitions and directions in respect 
of Kukris, see Notification No 1201, Gazette of India, 1891, Pt. !. p. 430. 

' For order withdrawing part of British India from operation of any prohibition or 
dirTCtion contained in the Act, see Notification No. 496, dated April 14, 1^3, Gazette of 
India, 1893, Pt. I,, p. 201. 
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I 0 IB. («) exempt any person by name or in virtue ot Jus ofiice, or'any class of 
persons, or exclude any description of arms or ammunition, or withdraw any 
11. Qf British India, from the operation of any prohibition or direction con¬ 
tained in this Act; and ^ir 

(6) cancel any such notiiication, and again subject the persons or things, 
or the part of British India c^prised therein, lo the operation of such prohibi¬ 
tion or direction, 7^" 

88 . Every person aware of the commission of any offence punishable 
Information to be given re- under this Act shall, in the absence of reasonable 
gardtitg offence?. excuse, the burden of proving which shall lie upon 

such person, give information of the same to the nearest police-officer or Magis¬ 
trate ; and 

every* person employed u()on any railway or by any public carrier sitall, 
in the ab^nce of reasonable excuse, the burden of proving which shall lie upon 
such person, give information to ih; nearest police-officer regarding any box, 
package, or bale in tra nsit which he may have reason to suspect contains arms, 
ammunitions or military stores, in respect of which an offence against tins Act 
has been or is being committed 

29 . Wliere an offence punisliable under section ly. clause (J'), has been 
Sanction required to cer- committed within ihrei* inondis from the date on 
tain ixoc^ings under sec- whicli tins act comes into force* in any province, 
tion 19, clause (/). district, or place to which section 32, cl.auso (2),. of 

Act XXXI. of 1860,1- applies at such date, or where such an offence has been 
committed in any part of British India not being such a district, province, or 
place, no proceedings shall be instituted against any person in respect of such 
offence wid)Out the previous sanction of the District Migisiraic,t or. in a Pre¬ 
sidency-town, of the Commissioner of Police. 

80. Where a search is to be made under die Code ot Criminal Procc- 
Searches in the case of duPf or tiie Presidency Magistrate's Act, 1877, in die 

tiff cnees against section 19, couTSc of any proceedings in'siiliiled in respixt of an 
clause (/), how conducted. offence punishable under section 19, clause (/), such 
search shall, notwithstanding anything l oniainctl in the said Code or Aci,J l>e 
made in the presence of some officer specially appointed by name or in virtue of 
hts office by the local Government in this behalf, and not otherwise. 

81. Nothing m this Act shall lie deemed to prevent any person from 
Operation of other laws not being prosecuted under any other law for any act or 

bwred. omission vhicli constitutes an offence against thia^ 

Act or the rules made under it, or from being liable under such other law (o 
any higher punishment or penally than that provided by this Act, provided 
that no person shall be punished twice for the same offence. ^ 

82. The Local Government may, from time to time, by notification in the 
Power to uke census of local official Gazette, direct a census to be taken of 

y fira-arms “ all fire-arms in any local area, and empower .any 

person by name or in virtue of his office to take such census. ^ 


* Came into force on Oct. 1, 1878. 
t Bepesled by this Act.—See s. 3 and Sch. 1 . 

t For the refereaces to Act. X. of 1872 and Act IV. of 1877 read now Act V. of 189S. 
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On the issue of any pucii notification, all ptTsons |x)ssessini^ any siich arms 
in such area ^hall furnish lo tlit* pcTsoii so einpowereti such inronnaTKiii as he 
may require In reforeuce thereto, aiul shall proilntc such arms to him if he so 
regutres. 


1878 
Act 11. 


Any ])eTSon' refusin;^ or ne^^lectmpf to produce any such anns wlien so 
retiuired shall Iw punUlial with imjjrisoniueni for a term wit id i may extend tu 
one month, or with fine whicli miiv extend to two liiuidn*d rupees, or witii boii». 


83. No ])roccedin^ other than a suit sliall lie commenced a^^ainst ain 
Notice and liinitatmu of perMm for anydiinjc done in imrsuance of this Act 
procredings wiihoul haviin^ udu'u him ai kast one monih’s pre- 

viou.s »n)lice in wiltm^ of tin* lulemletl prot.eedini;, and of llie causi- ilieieof, 
nor after the e\)>iraiion of iliree months Irorn die ai *-fual of such eause. 


h'i»r a illt lif i ui . 'i-p ;t. 11, 


Cr. Ct. M —X 
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THE FIRST SCHEDULE. 
Enactments KSPEALtD. 
stcfton j.) 


Number and \’ear. 


Title, 


Extent of repeal. 


Will, of iS4' 


An Act for coosolidating^ and 
amending the enactments con¬ 
cerning the e\porlatif»M of Mili- 
tar^ Stores, 


So much as has imt 
been repealed. 


X\\. nf 


XXXJ. nt jSIS.. 


An Aci to provide loi the lew of j In the preamble, the 
diitit's of cuMoms in tin* Aralian. j wordh, "and that the 
Hegii. M.irtaban, and I'enas- ! exportation of inuni- 
•.LTim Pro\inie‘-. ' lions tif war from any 

! ol those prounces 
' into foreign Slates 
' should U' prohibit- 
j 

' Section 11 

1 

An A('t ulatin^' in I In* nianuFae-! Su iniich as ha- nor 
turf, importation, and salr of ht*f'n ii‘jM*-dfd. 
arms .ind anmuinitnMi. and fur 
regulalini; th ■ right tn kft'p and ' 
iise liir* '>aiiK*, ami m give p^iwf'r 

nf disannul^; m irertatn vnso^. 


\'r of An A<T loLonunut Act No, XXXI. Tlu* uholr. 

of I Smw relating tn the manufai - 
Jure miportaimn, and sale of 
arms and ainmiiiriti«»ti, and fm 
reguJatj/ig thr ni.d?i In kff*p and 

usf the same, and m gne p<vwiT 
nl disarming in ciMtain I'lsfs., 
and !i‘r other piir[y*sfs. 


Ill, of jH;3 


The Sanihal l\irgaMa''‘ Srit!*-iTi'*ni So niurh of the Schr- 
Kesruliimn. dulej as relates to 

Ail XXXI. of iS6.y 
and Ait VI. of 


(X. of 1^74+ I The Ar.ikan Hill Disfritt Laws So much of the Sdie- 
j Regulation. iSy.i. iluie as relates to* 

j Ait Will, of 1841. 

XV. of 1874 , ' An Act for declaring the l.x-al .So much of the First 

tent t 4 cenam enai tmenls, and Schedule'as roJates to 
for other purposes Art XVIll. of 1841, 


* The rest of Act XXX. of 1854 has been repealed by the Upper Burma Lawt Act 
(XX. of 1686). s. 5. 

t In Ben. Reg. III. of 187a, a new schedule has amre been substituted for the aehc- 
duie here mention^ to have b^n repealed. 

t A Regulation made by the Covemor Gi^nefai in Council under the Covernmeot of 
India Art. i8yo (Stat 3.^ Virt . r. 3), for applicaiicn to the Mill Dlatricl of Arahan in 
Burma. 
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THE SECOND SCIlEDUL?:. ISTB. 

Arms, Stc ., luulx lo Drn. Aotll, 

\R€piaU<i hy iht Repealing and AmtHding Act (XIL of 


Rulinos under 

A Magisikatb issued a notification that | 
all persons desirous of carrjring arms should | 
take out a license eaabling them to do so | 
under 5. 36 of Act XXXI. of i860 ; and | 
certain persons were, in consequenreuf thm i 
notification, arrested and brought before j 
him, charg^ in a police-report with carry- I 
log arms without license. No summons or ; 
warrant had been applied for, or any com- ' 
plaint lodged before the Magistrate prevtoub j 
to the arrest of the prisoners. No charge ! 
in writing was framed as required under ss. 
350 and 2510! the Criminal Procedure Code | 
No evidence was taken ; but the prisoners 
admitted carrying the fire-arms. The Ma¬ 
gistrate convicted them, under 9, 188 of the 
Penal Code, of disobedience loan order duly 
promulgated by a public servant. There 
was no evidence that the disobedience would 
cause or tend to rausr annoyance, obstruC' 
lion, or injury to hum<4n life, health, or 
safety, lltld that the convjrtions must b»- 
quanned. Neicisity ut observing (he rules 
laid down in the Criminal Procedure Codo 
remarked on, — Olekn v Nsnokimak 
Bosk, 3 B. 1 .. R Ap 14^ ^Markbv md 
Glover, |]. Sep 14 iPfiq. 

Tmr mere possession of arms iri :i certain 
distru i being an offence if there be satis- 
factory evidence that the pfisonerji were m 
the possession of arms, they would he punish - 
able for such illegal possesion, nntwith- 
standing the police may have also ronimii- 
ted an illegiUty in thor procedure in con¬ 
ducting the search for the iUmr.—Qi *fn 
9 . SHRUFKaSKUK Rka, 2 N.-\V P. 57 "Tur 
ner and Spanklc j|. Feb. i (870, 

Tug proceedings of the Magistrate direct¬ 
ing the istuc of a summon 1 to appear, .tnd 
of a warrant uf arrest against a person for 
the poeseuion of aims without a UcenNC 
nedev Act XXXI, of t86o. were quashed 
as illegal. —/n rr Kasikshur Pkkshad 
Narain S(No. iB W« R. 1. Q B. t. K Ap. 
34. [Bayley and Mitter. }]. May 11. 
i» 7 aJ 

Tmr mere possession of arms without a 
licenae in Gya was held lo be no offence 
uodei the Arms Act (XXXI. of 1860), the 
proeltioDS of 33 of that Act not having 
been exUnded to that district, — In rt 
MotMAliAIN PuKi. 18 W. R. a6; 9 L. 


THB Arms Act» 

R- 34n. TKemp and Glover, ]J, July 5, 
1872 J 

In a district where bison are notoriously 
in the habit of injuring crops, a license un¬ 
der form xi.. rule 16, of the Arms Act, 1878 
(rules to kill wild beasts which injure crops), 
justifies the boldei thereof in shoot iog bison 
for the sake of sport without taking out a 
^porting license under form viii , rule 13, of 
the same rules—Rii« v Bomm aya, I. L-Rm 
5 Mad. 26 rKern:in and Ktndersley, JJ. 
Feb, ay, 1882 ' 

A COLLHCTIUN of fire-arms. consisting of 
four small cannons four pistols, and thirty- 
one muskets, had been kept as objects of 
worship in a Sikh temple in Patna for up- 
ward« of two centuries. The mohunt of tne 
temple neglected to take out a license in 
respect cf these arms under Act XI. oi 18784 
A polire-inspertcr who was appointed to see 
that the provisions of the Utter Act were 
obeyed, M-arched the temple on information 
received, and, having found the arms, pro¬ 
secuted the person who had charge of the 
Umplc The latter was convict^ by the 
Bepiity Magistrate of Patna under s. 19. cl. 

' f\ of Act XI of 1878, and sentenced to pay 
a fine ol Rs 50 or to be rigorously impri¬ 
soned for two months The Deputy Magis 
tratc alto nrdrred the arms lo be confiscated, 
and directed that their value and the line 
should be divided between the informer and 
the potire-inspector On a reference from 
the Sessions )udge of Patna, held with re¬ 
ference to Act X. r»r 1872. h. 579, and (he 
last beading to Sch 1 \' of the same Act, and 
lo s. 19, cl. (/i. of Act XI of 1878, that the 
proceedings of the police-inspector and the 
conviction of the accused were not illegal 
There is nothing tn the Arms Act to exempt 
the custodians m a temple from complying 
with the requirements of the Arms Act, 
oithcr by taking out a lit*en se, or obtaining 
exemption under s, a;. S' 25 of the Arms 
Act appears to refer to rases in which the 
Magistrate considers that arms, whether un¬ 
der a license nr not, are possessed for an ille¬ 
gal purpose, or under rircumstancea such as 
to endanger the public peace. S. 30 of the 
Arms Act appears to contemplate the pre¬ 
sence of some specially-empowered officer be¬ 
sides t he officer conducting t he search.*-BM - 
PRSSS SmoH, I. L. R*. 8Cal. 473 
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187 Qi Rulings unokk thr Arms Act**—( t' 0 M<tn»f< 2 )i 

Aot 21 LCunningham and Tottenham, ]J. March ; on the ground that the license did not per- 
7, 18S3.3 ' mit him to keep u pcrcuss ion^gun. HAd 

, . e r the conviction was bad.—Q urbr-Em* 

w The manufacture or possession of fire- bodappa. I L. R, IQ Mad. 131 . 

\ '5^5, inclndmg rijfikets. which are inere [Muitusami Ayyar and Brandt, JJ, Dec. 
‘i nre-works. without a license, is nut prohibit- -i 

ed by 5. 5 of the Arms Act, 1R78. The roc- ’ ^ 

kets referred to in s 4 are war>rockets.-— Salk of sulphur and ammunition by the 


work s, including ryke ts. which are mere 
‘i dre-works. without a license, is nut prohibit¬ 
ed by 5.5 of the Arms Act, 1R78. The roc¬ 
kets'referred to in s 4 are war-rockets.— 


Reo. «. Suppi, I. L. R , 5 Mad, 159 [Innes agentof one holding a license (in form vi.)un- 
and Muttusamt Avyar, Jj. March 16, , der Act XI. ot 1878 is not iilegat.^QVRBN- 
1882] Empress t. Sitharamavya, I. L. R.. is 

A , j * ui u I ' Mad 473. [Collins, C I , and Wilkinson, J. 

A OUN rendered unserviceable by the Ioas -■ *.-.^.1 t ’ 

fritrtrakr f_i]} with in 1 1^ * " 


A CfUN rendered unserviceable by the Ioas >' 
of the trigger does not fall within the defi- ! 
iiition of ’ arms” in s 4 uf the Arms Act, j 
187S. Posbessjon of '«uch a weapon ivuh- , 
out »i license is no offence —Ot'RKV v. Sru- 


Whpkk d person is found carrying arms 


107^'. o. a wcdpun ,vun- apparently in contravention of the provisions 

,ut 1. license is no oftcnce -yr«EV v.Sii,. . J presumed, in 

b ^ ' tl’c absence of proof to the roorrarv. (hat he 


C.J 1 and .\fuctusami Aiyar and Tarrant, 
(]. Aug 21. 18S2.] 

As a gnn barrel and ni pp le in hcrcicc- 
dhle coiiditioii fall within thi* rlcfinitujn of 
'arms ’ in s 4 or tuc Armv Act, 1S7S. the 
poibCSSlon of such arti'.Ics without a license 
i.spuni.shable under s, 19 (' of the said Act 
—QfKEN V, V'vAPtJKi, I. L. K, 7 Mad. 70 
Turner, CJ. Ma> 25. 1883 


the absence of proof to the rontrarjt. that he 
is tarrying such arms with the intention ui 
using them *^hould an opportunity of using 
them arise A,'»i/rc35 v AUxandt^r 

iri.Viam (Weekly Notes. 1891, p. 20R) ex¬ 
plained and approved,—QrKRN-HMPKKss t. 

Bhirp. I L R.. 15 All. 37 [Edge, CJ 

Sep 13, 18^2 [ 


Turner, CJ. Ma> 2s. 1883 * When a .Magistrate issues a .-tcarrh-war- 

rant under s 23 of ihe Indian Arms Act, 
The possession ut gun-powder without a 1*^7^ *i h neressary that he should record 
license, whether intended tor the mantifar the grounds of his belief that the person 
lure of fire works or not, is an offence under figainsi uhoin the warrant i*- issued ha:> m 
!g of the Arms Art. 1878 (/uren v Suf*~ his pusacssion arms, ammunition, or milita 
pt ((. {. k., 5 Mad 159) distinguished— - ry stores for an tinlaivfu] purpose When 
yuHHN-EMPBKSs r. Km ASm, I, L R.,8Mad proceedings under the Indian Arms Act. 
202, Turner. C [ . and Muttusami Ayyar, 1878.10 respect of thi: unlawful possession ol 
f Dec 19, 1884 ‘ ‘ arms, are taken against a member of a joint 

■ Hindu family, not being the head tjf such 
Ct. 3 , s 33 of Act XXXI. of iS^, relat- joint tamily, and arms are found in a com¬ 
ing to the manufacture, importation and ^-non room of the joint-family-housc, it is 


sale of arms, did not apply to the Badami 
Taluka of the Kaladgi Collect orate at th*; 
i .me when the Arms Act (XI. of 1878} came 
into force and the notification or the Go* 


' incumbent upon the pro.seculion to give 
good evidence that such arms are in the ex* 

' elusive possession and control of the parti* 
I ctiUr member uf the joint family who is 


verninent of Bombay, No. 1112 of the igih ■ sought lo be charged with (heir pos.sesston. 
February 1878, which declares that the pro- ' — Queen EiiPk ess i. Sanc.\h L.\l, I. L. R . 
visions cf Act XXXI. of !S6 o. as modified . All |3<). Knoxand Blair. JJ. Jan ai. 
by Act VI. of 1866, nre in force in Hadami ' iSij^ 
amongst Other places not an order of dis* I ' 

armament under cl. (/),s 33 of Act XXXl { A sfk\ \nt of a person who possessed a 
of i860 In the absence, therefure, of a { license for two swords and a gun. which U- 
notification, under s >5 of Act XI of 1878, cense also covered one retainer, was stopped 
extending, with the previous sanction uf the by the police on the road while carrying a 
Oovernor-General in Council, the provi- sword On being askrd to produce hi-i ti- 
sions of the .section to Badami the po.sses- cense, he was unable to do so, it not then 
sion ot anno without a license in that talulca { bring with him No opportunity was af- 
isnot puni.shahlt' under s. /g.—(rOVKKN.ifENT 1 ft;rded him of produf ing the license, but he 
OK Bo.mkav 9 D.A01A.V1.A B ASA PA. I- L R ,9 I 'vas charged with an offence under a 19 of 
Bom. 478. [Nwnabhai Haridas and Wed* >878; and on (hese materials 

derburn, )[ June 1885. I ('lonvictcd and fined that tbecoovtc* 

lion was wrong. The law does not require 
B, HA^ INI. obtained a liceri so iimIct the j a licensee always to have hts license with hfin 
,* Arms Act. 187S. for a match lock, had the 1 if. under sui h circurTisUncrs. on being le- 
samu f ooverCed into a percussion gun. He j quired to produce it he is prepared to do 
was convicted under s. 19 of the said Act, 1 no on a reasonable opportunity being given 
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Rulings under thk Asms 


1878. 


him to gfii ft, and it exists, he should not be { 
prosecuted ; if prosecuted, the production of | 
the license at the trial is n bufHcienl answer > 
to the charge of infringing the Arms Act. 
/felti, further, that a license granted to a per- i 
son to carry arms, and including a retainer, 
authorizes any retainer to carry the arms 
specified with the permission of his master, 
and does not restrict him merely to c,irry 
them while in the actual presence of hi*i 
master,—Q uehN'Empress i>, Kishunwa, I 
L. R , 20 Cal. 444, [Prmsep and Ameer 
Ah, JJ. Jan. 24, 189,1 

Exemption of the master from the opera- 
tion of the Indian Arms Act (XI. of iHyA) 
extends tu his servant and it app^le^ to the ' 
possession of arms so long as the armo are 
the property of the liceiisct: or person ex- 
cmpicd, and the mere fact that the airnn 
happened at the lime to be carried by a ser¬ 
vant doc> not make the servant liable for not 
having hinisfdi a liceitsv Oufen /i'ntfirrsi 
V. A'lkAunaMi 1 ). 1 ,. .20 Cal 444, 189,1' 

referred to and lolltiwrd. An ord^r extend¬ 
ing the tinir fi*r reneWiil of lirense has the 
effect i>f keeping a license previously grant¬ 
ed practically tn fur>.i‘, and a person cannot 
br convicted of a:i uffencc under .s. 19 i / f of 
the Arms Aii fora nrvach ot its provisiuns 
Within the extended time--I n the Mattek 
op Ksli XvimSim*!!. ,1 (*aL \V. N 194 
‘Prinsepand Stanlv-'v )[ March 'My. 

Tlik men temporary pusses-^ion without 
a license ut .itiUN fur purposes other than 


their use as such, as, for insUnce, where a ^2. 

servant is carrying his master’s gun to a 
bUcksmith for rt!p‘*irs, or where a black¬ 
smith has a gun kft with him for repairs, is 
not an offence within the meaning of s. 19 
of the Indian Arms Act, 1878 Qu^ea-Em- 
/irrai V. Alexander (Weekly Notes, 

1891, p ao8j and v Ehure 

(Weekly Notes, f8si2, p. 22 i ; s. c , I. L 
R , 15 All. 27) referred to,—Q uehn Emprkss 
V Tota Ram, I. I- R . *<5 All. 376 [Bur- 
kitt J. March 9, 1894.J 

A REVOLVER with a broken trigger is with¬ 
in the definition of '-arms' in the Indian 
Arms Art. 1B78, » 4 - Whether, in any par¬ 
ticular case, an irT'irument is a fire arm or 
not. li a qiiesiiion pf fan to be determined ac¬ 
cording to < irrurjisuncps and the circum- 
e, vL v's iQ- aji uavi(vv*ea.Kle coodi.- 
tiur., IS not conoUi‘'ive —yLEEN-EMCREM v. 
f^VAUAVi Reihh. I. L K . 21 Mad 360 
rShephard. Bubramania Ayyar, Davies, and 
Moddam. JI Sep id. Nov. 5, 10. 1897 

Ci-R* II "s'persons were runvif.U'd under .V 5 
of A'-t XX X1. of i8fxj of manufacturing and 
selitng gunpowder without a liLcnse. and 
W'ntenced tu fine or. in default, imprison¬ 
ment. S, 44 ot rhe Act provides a special 
prucedure lor levvmg the fine by distress. 

/It III tint the sentence was legal, the Art 
giving power to imprison or fine upon con* 
viriion —Fro , |l’NK i. 1870, 5 Mad H. C. 

K. Ap. xxiii. 
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ACT NO. XIIL OF i8S9^ 

THE WORKMAN S BREACH OF CONTRACT ACT, 1859 • 
Received G.-G/s Asscirr on 4TH MiiY 1859* 

An Ac/ to provide for the Punuhnunt of Breaches of Contract by Artificers^ 
Workmen^ and Labourers in certain cases. 

Whbebas much loss and inconvenience are sustained by manufacturers, 
. - tradesmen, and oUiers in the several prestdency- 

towns of Calcutta, Madras, and Bombay, and in other 
places, from fraudulent breach of contract on Uie part of artificers, workmen, 
and labourers who have received money in advance on account of work which 
they have contracted to perform; and whereas the remedy by suit in the Courts 
for the recover)' of damages is wiioUy instilhcicnt; and it is just and proper thai 
persons ginhy of such fraudulent breacli of contract should l>e subject to pun* 
ishment; It is enacted as follows : — 

1 . When anv artificer, workman, or labourer, shall have received, from any 
Cuinplkint to .f employer resident or carrying on business 

wuffkinain nwiect ti> Mcfurm m any prcsideucv-tovviij nr trom any person acting 
work Kw which he has re- on behalf of such master or employer, an £uivance of 
mved advanie. money on account of any work which he shall have 

L'ontracietl 10 perforin, or 10 gel performcii by an> oiiicr artificers, workmen, 01 
labourers, it such ariifinrr. workman, or lalviurcr sliall wilfully, and without 
lawful or ri-asonatilc excuse, neglect or refuse i4» pcrtorin. or gel performed, such 
work according 10 the U'rms ot his contract, such master or employer, or any 
snch jverson as aforesaid, may complain to Magistrate of Police, and the Ma¬ 
gistrate shall lh*‘rcupon issue a summons or a warrant, as he shall think proper, 
for briugiug brfoii- him sucli artificer, workman, or laliourer, and shall hear and 
determine the i.a.se. 

if tt shall hi' pnu'cxl to the satisfaction of the Magistrate that such am- 
Mairi'^ratr may order re- ficer, workman, or labourer, has received money in 
of advancr or prr ■ advance from the t.'omplainain on account of an^ 
?f>rmam« of CiYutrAi't. w<»rk, and has wilfully, and without lawful or reav3n- 

able excuse, negiccicd 01 refused to perform, or get performed, the same accord¬ 
ing to the lerm^ ol his contract, the Magistrate sliall, at ilic option of the com¬ 
plainant. either onier such artificer, w.>rkmaii. or labourer, to repay die money 
adv^iinccd, or such part thereof as may seem tu the Magistrate just and proper 
or order him 10 perform, or get perfonnetl, such work according to the terms 
of his contract ^ and, if such artificer, workman, or labourer, sliall fail to comply 
IVnaity if workman fail tv '^hh the saiii Order, the Magistrate may sentence him 
comply with order. to l>e itnprisiWied with hard lal)Our for a term not ex¬ 

ceeding tliree months, or, if the order he for the repayment of a sum of mouc}*, 


* ThU is thr short title giveo to the Act.-^See the Indian Short Titles Act (XIV. 
of 1IJ97). 

Act Xlll.of 1S59 has been declared, by notification under s. 3 (a) of the Scheduled 
Districts Acr (XIV^ of 18741, to be in force in the following 5 tchedulctd OistricS 
The Districts of Haaaribagh, 

LoKardaga, and Majibhum, 
aod Pargana Dhalbhum, and 
the Kolhan in the District of 

' Singbbum ... ... See Osaette of India, Oct. aa, 1881, Pc. 1., p. 5^4 

Coorg ... Ditto, Dec. a8, 1878. Pt. 1 ., p. 747 * 

The wofd^ or in any station of the Settlement of Prince ol Wales* Idand, Singa¬ 
pore. and Malacca,'* repealed by the Repealing Act (XVI. of 1874k have here been 
ofniited 
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i6 WORKMAN'S BREACH OF CONTRACT, 

for a term not eKcecdnig three months, or untlt such sum of money shall be 
sooner repaid: I'rDvided tljat no ijijcb order for the repaymein of any money 
shallp while the same remains imsatished, deprive the complainant of any civil 
remedy by action or otherwise wliich he mig^ht have had but for this Act. 

3. When tlie Magistrate shall order any artificer, workman, or labourer, to 
Magisfraic may require P«^rform, or get performed, any work according to llie 

workman to gtvt security for terms of his contract, he may also, at the request of 
due po'lonmnce of order. Complainant, recjuirc such artificer, workman, or 

labourer, to enter into a recognizance, with siitticieiit ^cciiritv, lor the due per- 
fonnanco of the order: and, in default of Ids entering mio such recognizance, 
or furnishing such security to the &itisfacnon of the Magistrate, may sentence 
him to be imprisoned with hard labour for a period not exceeding three months. 

4. The word '‘contractv ‘ as used in this Act, siiall extend to all contracts 
To what contract!. Act ex- and Agreements, whether by deed, or written or ver- 

tends. bal. and whether such contract be for a term certain, 

or for specified work, or otherwise 

6. This .Act may be extended by the Govcmor-General of India in Coun- 
Act may he extended hy cil. 01 bv ihc Execurive Government of any presiden- 
Government. cy or pkicc, to any place within ilic limits of their 

respective jurisdictions* In iht* event ot Lhi^ Vet being so cxtenduil the pavers 
hereby vested in a Magistrate 'it I\ibce sinli lie i*Neri.i.s“d bv sucii otlicer oi 
officers as shall !w* special!v appointed by Governmeu! to exercise such powers. 


Rulinus under thf Workm,\n s Bhkw;h u*- Conik\ct Acr 


Thf innprisonment of a defendant by order 
of the Magistrate under Act XIII of if>5y 
doe« not preclude the p!.ijntiff from proreeil* 
ing by civil Kuit for recovery of money ad- 
vanr*=d lo the rlefendan* for the perforuiancf* 
of work.—V^ERN'MDE f Abdi i. Giki Chinn \ 
SwA.Mf, 2 Mad. H C R. 427 Scotland, 
C I , and Frere, J* July f/, 1865 ' 

CooiiEMR A<>sam, who have received ad^ 
vaiices in contemplation of work to hr done 
may be proceeded against under Art XIIl 

of 1859 — fi'ci. fiARXH Canh\- 

RRR.BW. R. 6 Jark^onand Hobbousf J| 

June 4, i8t>7 ~ 

Where -i rontra^'l was made by the de¬ 
fendant that a number of coolies should be 


brought hy him r.i an estate, and r«*main At 
work on the Cdtare lor a specified time, and 
there had been a breach (d the contract, 
that the rase wohm 2 ol AM Xfil. of 
1859—Pk'». fiMS n, I’Viy. 1 Mad M C R. 
Ap nxs. 

Aft ordter ot .Magisirate. paH’.rd iindet 
s, 2 01 Act XIll, ot I’“59— ■ that the pri-onei 
should Work for a certain period, and, in rase 
he failed to do so. should siifh-r rigomus 
UTiprisonmeni for one month annuUetl 

to the latter part, the Magistrate having no 
p ,i.ver to make that order until the failure 
had urrurred and been proved before fum —» 
RRfi. V. JoM.\ HIS 4 Bom H. C R 

d 7 - X'o’jch, CJ . and Newton and Gibbs, 
J 1 Aug 15, 1867.' 


* Extended lo the Punjab, 13th July 1859, to ail Collectorai«‘2i in the Bumb.iy f'lesi- 
denry (see Bombav List of Local Rulesand Orders Ed. 1896, Vo! 1 , p 2SJ. the Mihtaty 
Cantonnnent and iSilla of Poona iiSiti) , to Sindh , to all district*; of the Madras Ptesj. 

deneyfsce Madras Li’^t of Local Rules and Orders Ed. 1894. P 7), to the town ;»nd canton¬ 
ment of Rangoon by Notification No. 6962, dated 30th December J864l*t*^ Burma Rules 
Manual, Ed 1897. p ao), to the Si-rtions of Jabalpore and Saugor by Notification, Hat* 
ed 16th August j859 Calcutta Gaxette 1859, p. 1954) • m ^he Station of Howrah and 

to the Suburbs of Calcutta, as defined in the Schedule to Art XXI. of 1857- Audtothedis- 
trictsof Birbhum, Darjiling, Murshidabad, Nuddea, and Rajshahye, hy Noltficatfon, dated 
2nd January 1863 (sec Calcutta Gazette, 1863, p 24J , to the districts of Cachar. Lakhim- 
pur and Sibsagar, and to the districts of Darrang, Kamrup, and Nowgong, by Nofificatioii, 
dated 16th May 1864 (see Calcutta Gazette, 1864. p inoHi; to the districts of Goalpara^ 
and Sythet by Notification No. 408, dated 14th March 1876 (ser* A9*<am Gazette 1876, 
Pt 1 .. p ail) Sec also pp iv fit, v. of the Assam List uf Local Rules and Orders, Ed-1^93- 
For extensions of the Act to disUrierts, statirms, cantonments, and towns in the 
North-Western Provinces and Oudh. see N.-W IV and Ondh List of Local Rules and 
Orders, Ed. 1894, p. 14. 



WORkMAN'S BREACH OF CONTRACT. 
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Rulinqs umum the Woks man's Bkbach op Contract Act— {c^ntinurd), 18B0- 


Act XTil. of i$^ niates to fraudulent 
breached of contract, and does not apply 
where an advance had not only been worhed 
off by a labourer, but an actual balance is 
due to him -^Tara Dass Bhattachak}i on 
B aHAtPOPMasaaa, Lvall&Co. « Bhaloo 
ShriRH, 8 W. R [Jarkson and Hob- i 

house, JJ. Sep. 7, 1867.] 

Act XIII. of 1859 does not apply to con- 
tracta for a chakn *' (domestic or personal 
service), but to contracts to herve a* arti¬ 
ficer, workman, or labourer —Inthr Matter 
OF Domestic Servants, 3 B L R. A Cr. 
32; i2 W R a6. 'Jarkftun and Markbv, 
JJ July .0.1869] ^ 

Mao. Act 111 of 1865 authoriaei. fvery 
Magistrate to fake rognizanre of offrncos 
against Art XIII. of 1859.— Pito., Aug. 9, 
1869. 4 Mad. H. C. R Ap. Ixiv. 

An order direrimg rompensation under 
Act XIII. of (859 ift lUegal* Such portion 
of the money advanced to defendant as has 
been appropriated to the fulfilment of the 
contract, or as could jiisliy be set off against 
a part-SulRIment of the contract, ought not 
to be ordered to be refunded — PRO,, Aur;. 
17. 1S69 4 Mad. H. C. R. Ap Ixvii 

A UttKACH of contract to supply wood 
does nut fall within the purview of Act X UI. 
of 1859 .—In thp Casi* or' th« I'ppkr 
A ss IN Tr\ Company v , Th^poob^ 4 B L. 
R. Ap t [Kemp and Glover. [J. Ocr 
27, i86q., 

Whekk a labourer contracted with the 
manager of a silk-factory lur a money ran- 
sideration to work at the factory for four 
months m a ycAr for a period of three years, 
and broke the terms of his contract^ he was 
held liable to a prosecution tinder Act XI 11 . 
of 1859. and the order of the Magi.strate 
holding that such n contract wa9 an unrea> 
sonable one. and therefore one which ought 
not to be enforced by him, was set aside, 
*-Koonjorsharv LAi.i.n. Ra}a Doomnrv: 

KoONjOERHARV LaLI. V. RuOHOONaTH 

Doms, 14 W. R 29. ]Loch and Hobhouse, 
IJ. Aug. 10. 1870.] 

Whrrr there is no provision in the Penal 
Code, and any other law (such as the Breach 
of Trust Law. Act XIII. of 1859) provides 
punishment for an offence, any person com- 
mttiing such offence may be tried under that 
law—M rsbrs. Watson & Co v. Bvkant- 
NATH Dass. 14 W R. 80. r Bay ley and 
Paul, ]J. Dec. la, 1870.] 

On the construction of v. a of Art XllL 
of 1B59. hM that gold or silver money given 
to an artiftcer as raw material wherewith to ; 
make the article contracted for la an ad* | 
vanre of money " within the meaning of the 


section. Beld also that a sentence of im- |3 
risonment should not be announced before- 
and in the order directing performance of 
the contract, but should follow on a com¬ 
plaint of non-coroplmncc.-^pRO., April 86, 

1871, 6 Mad. H. C. R. Ap xxiv. 

In cases falling under Act XUL of 1859, 
the Calendar should be submitted to the ap¬ 
pellate authority immediately that an order 
under the first part of a. a is passed. When 
further proceedings under the latter part of 
s 2 are taken, a simple ropy cf the order, 
rcintaining a reference ot the Calendar, 
should be sent.—P ro .Jan 1873, 7 Mad. 

H .C R. Ap. i. 

A LAROURKR agreed to serve in consider- 
at ion of money due from him on account of 
previous debts. He served for three months 
only, and then quitted service in violation 
of the agreement. He was prosecuted and 
convicted of brearh of contract of service 
under Act XIII, of 1859. Afc/d chat he was 
not liable to be dealt with criminally, because 
there was no fraudulent breach of contract 
within ihe meaning of Act XIII. of 1859, 
and because, further, no money in advance 
was received, the consideration for the agree¬ 
ment to *erve being an old debt-^Rao. v, 

Jeth\A Ttf/arf Vbstva. 9 Bom H.C. R. 171. 

^Bayley and Kemball. jj. May 38, 1873,] 

Thp High Court declined to exercise 
their extraordinary powers of revision in a 
case in which the Joint-Magistrate dismiss¬ 
ed a complaint of breach of contract under 
Aet Kin. of 1859 ^he ground that that 
! Act did not apply to this contract, which 
was a contraetc o work at a certain factory. 

: —Mkssrs J^mrs L%ai.i. A Co. v. Ram 
, Chcndkr Bagobe, tS W R. 53. [Bayley 
and Mitter, JJ. Sep 13, 1873.' 

A BCTCHF-K contracting to supply skins 
. is not within Art XIII. of 1859 —Pro , Nov. 

, 36, 1873; 7 Mad. H. C R. Ap xii. 

Defend tNT, in consideration of an ad¬ 
vance of money received from complainant, 

, bound himself to work for complainant until 
the repayment of the sum advanced. For 
! breach of this contract, complainant pro- 
I ceeded against defendant under Art XIII. of 
' 1859. //p/<f that the contract was not witb- 

I in the Act.—P ro . Dec i 3 . 1S73; 7 Mad, H. 

C. R. Ap. XXX. 

A WASHSRMAN IS not ail artisan within the 
I meaning of Mad. Act ML of 1871 ^£x‘parie 
PONEN, I L. R. ( Mad. 174 [Holloway and 
Kindersley. JJ. Dec. ii, 1876.] 

A CONTRACT to supply Uboutets, and get 
labour performed by them, even though the 
nature and extent of the work are not clearly 
specified, falls within the provisions of Act 
XIILof 1859 .—RoWSOKV.H ANAMA MRSTRI. 

:Cr Ct M-4] 



iS n'OltKMANSBREACH OF CONTRACT. 

RuJLINOP VHD9B TKB WOKKMAN’S BRBACH OF CONTRACT 


AR 4 t Id. * ^***' [Morgan, C antj 

liwet} J. July 30 ) 1877.] 

A MAHOUT (or elephant'driver^ does not 
eome arlthia the provisions uf Act XI]I. of 
Chunora anr Horira^i 
Ahom. 5 C. L. R. 354 rPontift.‘Z and Field, 
March 31, 1B61] 

An employer of worlcmeti residing or 
carrying on business in the city of Miisa^ 
pur, alleging that he had advanced money 
to certain workmen on the undrrstandins; 
that they would work for him and no one 
else until they had rppaUl such money, and 
that they h id broken such contract by Icav- 
tng his employment, made a conipUint 
against such workmen under Act XMI. of 
18591, which had been extended tothf* " men¬ 
tion" of Mireapur by th^ Lo^'al Govern 
ment. It appeared that such money was 
advanced \ 3 j way of loan, and without any 
reference to the wag’s of such workmen or 
the payment for the work performed by 
them, and that no deduetion on account of 
such advance was ever made from their wages 
for the payments made 10 thtim Held 
that the contract between thr paritet was 
something quire different from any ronfrart 
oontempUted by Act X{11 of i85Q,andtha^ 
that Act was therefore not sppiiraulr //Wrf, . 
also, that it was doubrtul whefnrr that Art 
applied locally, as u wa*! not shown that the 
City of Miraapur was comprised within the 
station ' of Mirxapiir,— In thb Matter of 
THE PRTITIOKOF RAM PraSAD'£•. DiRGPAL. 

I L R.. 3 AII 744. roidfield. I. April 7. 
i88i,' 

The inquiry to be made under s 3 of Act 
Xlll.of i85gisnot an inquiry into.m offence 
which may be tried *iummarily.—PoLi.ARoir. 
Mothim.. I L R , 4 Mad 234 [Kiadrr^]ey 
and Muttiisami Ay>ar. ]J Oct. 31, 1881 

Whbxf an order has been made by a 
Magistrate under Ar-i Xfll of 1850 s 2 , 
for the fulfilment of a laboui-contract asm 
fence of iroptisonment lor aisobeying such 
order without complaint made, and with¬ 
out raking statements from the arcured, U 
illegal, although the accused, before the 
order was mar£, m.ay have stated their in* 
ability to perform the work ^tipnUtedfor.-^ , 
SaiMiVASAT Ponnambslam l.L R.,sMad. 
376. rMuttusaml Ayyar and Tarrant, JJ. 
Aug. 1883.*; 

Act Xlll of 1859 (to provide for the i 
pttfitshment of breaches of contract by ; 
attiScers, workmen, and labourers in certain 
eases* extended to all the collectorates of the 
Bombay Presidency by Notification of the 
Govefoineut of Bombay, dated loth of May 
t85o> does not apply to a contract where* 
by a person, in consideration of receiving 


Rs. 45, bound himself to another to feoder 
service (or *' agricultural and other pur¬ 
poses " for the period of one year <^Eif Trobs 
V. Bhagvan Bhisan, I. L, R , 7 Bom. 37. 
[Kemball and Pinhey, JJ. March ap, 1M3J 

Having agreed to work for wages in a 
tannery, and received Rs 10 from M, bts 
employer, T promised to work off the ad¬ 
vance by allowing M to deduct 8 antiaa a 
week from his weekly wages. ffM that 
thv provisions of Act Xlll. of >859 were 
• applicable to this contract.—QtrgRN e. Tir. 

, iJJKWAN, 1. L R • 7 Mad 131. [Turner. 
C.J , and ICindersley, f. Aug-3, 1883.”; 

A PKRSON, whose ordinary business was 
that of a contracting bricklayer, and who 
did not htmeelf work, received an advance, 
rontrar;cd to get certain earthwork done 
on a Tarc-rour<»e, and nommiited a breach 
iti concrar'i /MJ chat he was not an art!- 
firer, workman, or labourer within the 
meaning of Act XHl. of 1S59 —GiLSV e 
Sv'iwL', 1 L R , 7 Mad 100 [Turner,C.J. 
Aug. 17. 1883 " 

B, H vviNi.. contracted in foreign territory 
to labour for S in British territory, broke 
his rontract He was arrested in foreign 
l«rrifor\, brought into British temti-ry, 
proseruted under Act XfU. of i859< und 
ordered to perform the rontrart, //tJrf that 
thr* Court had no jiin.'idirCfon.—SfnniiA v 
Bilmoiki 1. L, R. 7Mad.3S4 ""Hutrhins. 
]. Mar. 18. 1884.] 

A CONTRACT, id ronsidtration at an ad¬ 
vance of money to supply labourers to do 
certain work on an estate, falls within the 
scope of Act XMi of 18.^9 and the (act that 
such r''>n*r.v*t rontiins covenants to pay 
penahies in driauU of supplying the labour¬ 
ers, and to repay the advance, if necessary, 
by persona) labour for five years, doe^ not 
take rbe contract out of the operation of the 
Act. so as to make illegal an order directing 
the contraUnr to be imprisoned for failure 
to comply with an order to repay the ad¬ 
vance.—R aMASAhi e, KAnARAMt. 1. L. R., B 
.Mad. 379 [Turner. C.J . And Brandt, i, 
[an, 19. 1885.1 

An advance of money and grain having 
been made to a labourer for work to be 
done, the labourer failed to complete the 
work, and an order was passed by a Magis. 
trate, under s. 2 of Act Xf 12- of 1859. direcc* 
ing repayment of the balance of the advance 
not worked off by the labourer, 
that, as it was not proved that rhe laboure 
was offered and accepted the grain m Uet 
of money to be advanced, the order wa» Hie 
gal.—KauoADt'e.lUiruDt/* I. U 
294, [MutiuKtmi Ayyar and Brandt. JJ 
Feb 12, 1885.“ 



WORKMAUfS BREACH OF CONTRACT. 
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Ri/linos UMon thb Workman’s Breach of Contract Act — ijccntinutii ). 


vat^ 


Tmb petitioner, vrho, u sub«coatrector, ha<l i 
ungagM to do oertain work for which he was 
peTd nn advance, but did not himielf work, 
was convicted by a Magistrate, under s, a of 
Act XIIl. ot <859, of offence of breach 
of contact, and sentenced to undergo one 
month's Imprisonment In defaultof his failure 
tofuihl thecontract. /icld that he was not an 
artificer^ workman, or labourer within the 
meaning of s. a of Act Xill of >859. The 
conviction and sentence were accordingly i>c\ 
aside —/» r^TKB PiTiTioN of Balkkishna 
Sh ALIOBAM, I. L. R., 10 Bom. 96 I Nanabhai 
Haridas and Weddeeburn, ]] Avig. 18, 

1885] 

V, HAVING received an advance of money 
from G, contracted to labour (or him in 
foreign territory, fiaving broken the ton* 
tract, V was prosecuted under Act XIIl of ' 
18591 ordered to repay, and sentenred to hh' 
prisonment in default, field that the order 
was illegal.— CiRtfiOKY v. Vauakasi Kan- 
U.VNI, I L R., 10 Mad 21. Parker, ]. Sep, 
20, 1686.^. 

Act XUI. ot t85<; being a penal enact¬ 
ment, the Limitation Act n no bar to a r'aim ! 
under s. 3 to recover an advance made to a | 
fabourtr.—IN niit M vrvKR oi- Kirn . I. L 
R,, 11 Mad 3;^2 CoHms, I, j ,and ! 

bami Ayya^ J, Dev iS- *887 ^ 


Act XilL of 1859 (an Act to provide for 
the punishnsent of breaches of contract by 
artificers, workmen, and labourers fn certain 
cases) applies only "where there baa been an 
advance ot money on account ol any work." 
which words do not include mere loans or old 
debts. The interference of the Magistrate un* 
der the Act is limited to cases where the neg¬ 
lect or refusal to perforin is wilful, and without 
lawful and reasonable excuse. As a rule, a 
mere breach of contract ought not to be an of¬ 
fence, but only to be the subject of a civil ac¬ 
tion. Anda man cannot betreatedasacrimi- 
n^1 for not performing acontract which could 
not be enforced again.st him by civil pro¬ 
cess.—Q obrH'Empress e. Rajah, L L. R,, 
16 Bom. 368. 'Jardine and Telang ]J 
j Jan. 12, 1892 ] 

a* prO'’e<*utiQn for breach of contract 
under Act Xill. of 1859, it appeared that 
tht- complainant had advanced curtain .sums 
of money to the accused, but that a i^utt to 
recover the same was barred by limitation ; 
and the Magistrate thereupon dismissed the 
charge, f/eld Ih.U there was no reason why 
the Magistrate should not have ordered re¬ 
payment to be made by the accused undir 

2. —yCKKN'-EWPKfcSS V. KoNO.\, I. L. R . 
16 Mad 347. ' Collins, C,J., and Shephard, 

I Match 1,3. 1893 

A coNMcTiON (or breach of contract of 


Oi^PRMi'Ks under 1 2 of Ac: XIIl t»f 
are triabie summarily under s Jl^'O ot the 
Criminal Proi'tdurt* Lode The oMeuL'e 
made punishable by s. J o\ .\cl XII1. o' [^5u 
is the wilfol, and without lawtui and ic,:^on- 
able excuse, neglecting i»r refusing to per¬ 
form the contract entered into bv oersi* ><» 
whom the Act courerns Notwiihsl.mdiuj; 
the prcamblo of ihe .Xtu. ii js nut net iis'Riry 
to prove that,! brc.ich uf i.c>ntrru:t islraiid:! 
lent ill Order to sust-iin a l AmviclicM. undi.-i 1 
2 Tarados^ li^aflttc/atr^ee v S'trtih | 

(8W. K Cr. 6 q) dissented from VV^herethe 
enacting sections of .» statute .ire * leaf, the 
terms of the pre;tntble cannot be edited ni 
aid to restrict their operation, or to I'ut them 
down.—QuaKN-EupRsas v, Inliarjit, t L. 
R,, 11 All. 2(5a. "Straight. ]. March ts- 
1889.J 

An advance w,'ts made under aconrr.u.t by 
which the party who riu'uived the advance | 
undertook ta convoy salt by bout, but did i 
not bifid him.self to render personal Irtbour. | 
The party who received the xdv'ancc broke j 
the contract, firld^ the parties to the con- | 
tract were not an employer of labour and 1 
n labourer renpet^tively. and conitequently the 
contract did not fall within the provisions uf 
Act Xtit. of *859.— Cau’kam r. Chrnt.av- 
PA. 1 L. R.. 13 Mad. 351. , Arthur Collins ' 

and Parker^ ]j. Ocl. 04 ) Nov. 1, 1B89 


service under s. 2 , Act Xill. of 1859* ^ 

tu any subsequent conviction on the same 
I intrant lor a iurlhcr breach for not return¬ 
ing til service.—'Gail-FI I Hs ;* Tkzaj Do* 
SM>H J L R . 21 Cal 363. 'Prinsrp and 
Amir All. Jl jan 4, 1*^4. 

S 83 uf till’ C'nnunM Procedure Code 
appl.cs lo w.irMuts iMiueU under s. 1 of 
Ac I Xill. ot 1850. and cuiisequcnlly surli 
warrants id.tv be exuiMited unisidc the local 
jiiriMiu tioM ut the Magistrate issuing them. 
— (Jl’KFN-EMPkKSS r Katmsa^. 1 . L. R 
30 .M.id. 235. "Arthur Colhns, C.J., uiiiil 
Shephard, j.' [ulv 15, 1S97 ' 

IlFin that s. 83 of The Code uf Cri¬ 
minal Procedure is applicable to warrants 
is,sued under Act XUI- of i 859 * Queen- 
Hmpreix v. Kaitayan J. L, R , ao Mad 235,* 
followed —G.vi'Ri Sankar v MaT.\ PraSAP 
1. L R., 20 All. 134 [Edge, C.j,, and 
Hnrkit, j- Xov. i6, 1897.^ 

A PresIPENGV M\«istkatk of Calcurti 
m iy lawfully take cogniaance, under s, 1 of 
Act XIIL of 1859, of a complaint in respect 
of a contract made in Calcutta, the breach of 
which has been committed l^ond the local 
junsdiction of his Court. The expression 
“ Magistrate of Police. " in s, t, Act XUI o* 
1859. nieafis ’Presidency Magistratej;'— 
Lal Mohan CHO«it\ r. Hari Ch.\Ras Das 



ao WORKMAN'S BREACH OF CONTRACT. 

10BO. Rulings undsh thb Wokkman's Breach uf Coniract AcT->»(c0Nc/»tfMf). 

Ast^ 13 Bairagi, K L. Rm 35 Cal. 637. [Hill and the first clause of s 3 . and under s. 3 of Act 
Stevens* JJ, jan. 15, 1898,] XIJi. uf 18591 is a crininat fifocBedtn|r. 

There i!i no ojftnce committed, and there is 
Ik the trial o( a case under the Work- no Qccustd. The provisions of s. 370 of the 
man's Breach of Contract Act (Xlll. cf Criminal Procedure Code are* therefore, 
1859) the Magistrate is not bound to frame inapplicable to a case of this nature.— 
his recoidin accordance with the pruvisiuns Averau Das Mochiv. Abdul Rahih» 1. 
of s 370 of the Criminal Procedure Code. R., 27 Cal 131, [Rampini and Pratt. JJ. 
It is doubtful whether a proceeding under Aug. 33, 189^ 
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ACT NO. Xlll. OF 1889. 

THE CANTONMKl^TS ACT, 1889/ 

Reckivbi) G,-G/s Assknt ok iith October i88g. 

An Ac( (0 amtnd tht Law relating to Cantonnunh. 

Whkekam it ib expedient to amend the law rehiting 10 cantoninents; It is 
hereby enacted as follows :— 

CHAFFER I. 

Pkeliujnakk 


t itlc‘Cxietiua^nd L-xnumciue’ !■ (^) I his Act ma)' l>e called the Canton* 
ment. mcnts Act, 

1 2 ) Ji eMcihls lo llic whole ot British India . 'I' and 

ij] It shall come imo force on such day t ‘'i' die i iovemor'Ceneral in Coun* 
cih by notification in the Gazette of India, appoints in tiiis behalt. 


2 . 

Kepetil. 


[/) 0 \\ and Uom iliai day.Uie enacimenis bpecificd in the Scheduicarc 
re;>edled to die exieiU mentioned in the tliird column 
Uiercof; 


Bui all orders, decla^,Ulon^. ruh s. and regulations made, directions, 
licenses, and permits given, taxes imt>o>ed, and notifications published under any 
enactment rejHfaidl by iJiis Act, or under any enactment repealed by any enactment 
rc|>caled by this Act, and all defined ;is tiie local limits of aicantonmem wiih 
the approval of the (jovernor-fieticral in Council or a Local Government before 
the passing of this Ati, shall Ik* deimcd m have l>een respectively made, given, 
impoBetl, ami pubitshvd, anti to liavr bten tic6ued, under this Act. 


• Fur Statrmt'Ht of Objects and Keiisons se#* (ia/ette of Indu. 1888. Pt, V , p 100 : for 
Repurl of tbe Sflc-ct Committee see ihtti, p iHj.andfor Proceedings in Council see ibtd, 
Pt. VI , pp 108 and 13b. and i8Sg, Pt. V\ . pp 139 and 165. 

Act Xlll. of 1^89 has been dcrlareii in force in I'ppcr Burm.i v<^xoept the ShanStatesj 
by the Burma Ijiws Ac:t iXltl. ol 1898J. 

The Ai't h.‘\^ been applied to British B<ibK'hi:3trtn by the Uriush Baluchistan La\v» 
KeguUiion tl. of iSgoK s 3, amended bi the British Baluchistan Forest Reg* 
liJatiun (V. ot 18901. It has been applied to the Agonc> Territories by the fiaiu* 
chistan Agency bau, and bv Notification No 9 s'h! A , dated 34th 

January 18^.—See (ianeite of India. 1808, Pt f., p 31 

It has been applied with moditirations, by notifications under Ss. 4 and 5 ol the Foreign 
junsdiciion and Extradition Act (XXI. ot 1879J. lu the toPo^ving Bnti.sh Cantonments in 
Native States, namely 

Sikfiiidarnbad (Hyderabad Staiej, Notihcation No. I 374 >i. dated 35th April 

1894, Ciazette of India, 1S90, Pt, 1 ,, p. 363, 
as amended by Notifuation No. 1811*1. B,. 
dated isi July 1898 . ibid, 1898, Pi- 1 , p. 704, 

\j) Mhuw > liiflure StaU^ 

U) Neeiimch {(fw.iiior StaU-) 

Now gong iChhatarpur m 
Bundclkhand;. 

{St l^ivah (Palanpur State) . 'i see Maepfaerson's Lists of British Enactments 

\<f) Bhuj fCiitiTh State) > in force in Native States, Western India, 

(7) Baroda (Baroda State) . .) pp. 214, 334, and 347, respectively. 

1 The words, inclusive of Upper Burma/' repeated by the Fifth Schedule to the 
Burma Lawb Act (XJII. of 18981, ha%'e here been omitted. 

^ The lal January iSga-^See Gaaettc of India, 1889, Pt« I, p. 678, 


i,ce Macp her son's Lists of British Enactments 
in force in Native Staler, Central India, Kd, 
1893. pp. 103, 140 and 163. respectively 
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(j) Any enactment or documeat referring to any enactment repealed by 
this Act, or to any enactment repealed by any enactment repealed by this Actr 
or to any Regulation d the Bengal, Madras, or Bcnnbay Code respecting the 
feting of the local limits of cantonments and military bazars, shall, so far as may 
be, be construed to refer to this \ct, or to the corresp mding ponion thereof. 


Interpretation. 


3- (/) In tills Act, and in die rules thereunder, 
luiless there is something repugnant in die subject or 
context.— 


(^) ” officer means— 

(i) a person who, being an officer within the meaning of the Army Act,* 
is commissioned and in pay as an officer doing military duty with 
Her Majesty's regular forces as defined in that Act, or as an olTicer 
doing such duty in any ann, branch, or pan of tlioss farces, and 
(ti) a (>erson doing military duty as a warrant-officer with those forces, 
or Willi any arm, branch, or pan i hereof, whether he is or is 
not an officer within tlie meaning of the Army Act: * 

(&) “soldier'' means a person who a s,>ldior ot tier Majesty's regular 
forces witliin the meaning of tite Army Act,* and is not an officer 
within the meaning of this Act: 

(r) “spirituous liquor" means any fermonlcd liquor, any wine, any alcdiolic 
liquid obtained by distillation, and tiie sap ul any kind ut palm tree, 
and includes any other liquid consisting of oi con Laming alcohol, 
which the Local Government, with the previous; saiiciion of the Gover¬ 
nor-General in Council, may, by nolihcaiion in the official (razetio, 
declare to be a spirituous litjuor for the piir(>oses of this Act: 

\fi) “intoxicating drug" means opium, ganja. bhang, charas. and every 
preparation and admixture thereof, and includes any other Inioxicai- 
ing substance or litpiid tvhich the l^ocal Govemiueui. >vith the pre¬ 
vious sanction of the Governor-General in Council, may, by notihea- 
tion in the official Gazette, declare lo be an intoxicatintr drug for the 
purposes ol tiiis Act: and 

“owner" includes the person wiio is receiving, oi eniitlid lo receive, die 
rent of any building or land, whether <>u iiis own account, or on bc- 
Iialf of himself and others, or aN an agent or trustee, or who would 
so receive tlie rent, or be entitled to receive it, if the building or huid 
were let to a tenant. 


(j) The provisions ol tlie ficneral Clauses Acts, i868f and iSSy.t shall, so 
far as they can be made applicable, apjily to all rules which may be made under 
this Act by the Governor-General in Council. 


CflAPTER 11. 

Cantonmekts A.vn Cantonment Authorities, Courts, and Police. 

(^antonmfnis. 


4 - 0 ) Local fJovcniment, with the previous sanction of the Govemof- 
General in Council, may, by notification in the official 

lenHitriHi ot cantonment. i i • *_• i_ ^ 

(gazette. JUV in vvhirh anv n\ 


* Here the figures, “ have been omitted, having been repealed by the Repealing 

Amending Act (XU. of 1891). ^ r s 

f See now the General Clauses Act (X. of <897), 9s« 20 to 34. 
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r^ultr forces tue quartered within the territories adnwistered by 19SQ. 
su^ Govertuaent to a caatonment for tlie purpwes of this Act, and of all other . .' ^ 
enactments for the Umo b^ng in force,* and may withdraw any such declaration.t 

' (a) The Local Government, with the hkc sanction, may also, by a like noti- 
ficatioa, define the limits of ai^ cantonment for tlie like purposes.^ 

Canimment Autktfriius and Magistrafes. 


5 . For e\'ery cantonment beyond tiie limits of a presidency-town, tlwrc 
Cantonmeikt authority »ii<i shall be a cantonmcnt authority and a Gantontncnt 

Maijirtratc. Magistrate. 

6. f/) The expression, oantonmeni autlioriiy/' as used in this Act, means 

a cantonment rommiitec, or, in the case of a canton- 
( antonmeni .uthr.nty. ^ ^ committee has not been con- 

slituutd, ttie commanding ofticer of the oantonmeiir. 


{2) llie Local Government shall determine, witli respect to every canton¬ 
ment in which troops are for the time being quartered, whether or not a canton¬ 
ment committee is to be constituted, f 


(j) The cantonment authority shall be deemed to be a local authority as 
defined in the liOcal Autlioritks lioan Act, the Cattle Trespass Act, 

1 871,*^ the Indian Telegraph Act, 18S5 ** and the iJeneral Clauses Act, ! 887. ft 


7. The Cantonment Magistrate shall be a Magistrate appointed by the Local 
... . ... Government under section 12 of the Code of Criminal 

( antonment Ma*«tr.te. , 88 , j, subordinate to the 

District Magistrate, or to die District Magistrate and the Sub divisional Magis¬ 
trate, as the case may be, under section 17 of that Code. 


* For notification declaring places to bi‘ cantonments in— 

• 1) the Bcimbny Fnraidency, see RoiriUay List of Local Rules and Orders, VoL 1 ., 
Ed. 1696, p cjKxxr . 

I iinrma, sec Burma l^ws List. Kd 189;. p. 294 

L?* t.’cntr;il Provinces see Central Provinces List of Local Rules and Orders^ 
Ed iHgd, p 257; 

,41 North-Western Provinces and Oudh, seethe North-Western Provinces and 
Oudh l.ist of Lcwvil Rules and Orders. Ed 1894 p t 3 ^- 
I For instance of notification withdrawing declaration ns to a place being a canton¬ 
ment, see Burtnn (la/ette, r 8 ^. Pf. J . p. 125 The notification is kept in force by s. 2 { 2 } 
of this Act 

i For ncitdicatiuns defining the limits or fixing the benmdaries of cantonments in — 

(f j A.ssam. see Attsam Manual of Local Rules and Order^, Ed 1893, pp. 270, 271, 
and 373 to 275 r 

(2) the Frcsidency of Bombay, see Bombay List uf Local Rules and Orders, Vol, 
L. Fd. 1896. pp cxxxv and cxtxvi. 
i.tl Burma, <iee Burma Laws I.ist Ed 1897 p- 294 ; 

(4I Central Provinces, ste« Central Provincei List of LeH-ivI Rules and Orders, 
Hd iS9b. pp. 251 and 257 ■ 

(5) Madras, see Madras f.ist of Local Rules and Orders, V’oL L, £d* 1898, p. 238 : 

(6) Mcrth-Western Provinces and Oudh, see North-Western Provinces and Ondh 
Ust of Loral Rules and Orders, Ed. 1894, pp. 127 to 130. 

f For initance of the istiie of such a notification, see N.-W- P. and Oudh List of Local 
Rales aod Orders. Ed. 1894, p. 110. 

; Act XI of 1879 ^ 

Act 1 . of 1871. In s. 6, sub-s. (j). the words and figures quoted kavebeen substi- 
toted for the words and figures. ** Act XVIIl of 1^3 (fe am^nd the CaiiU Tretpast Art. 
t^t) *' by s II of the Csule Trespass Act (1871) Amendment Act (L of fSpt)* 
AetXlll.of 1885. 

ft Act t. of 1887. Sm now the Ceneral Clauses Act vX. of 1897)1 3 (^1 

t jl Act X. of 1882. See now the Code of Criminal Procedure (Act V. of iBpS)* 
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Canicnmetti Court of Small Causes. 

8. (/) When ihe Local Government appoints the Cantonnient Magisiraie 
Appoiabnent of C.ntoo- to ^ Judge of a Court of Small (^us« estaWidied 
TttenTMiristniteas Judfft of within a cantonment under the Provincial SnuH 
CfeMoameot Coort cA SmtU Cause CooTts Acte 1887 ,* itshall/m Ha order appoint- 
ing him to be such Judge, declare, and may* by noii- 
ficadOQ in the official Gasctte, vary, within a limit of 500 rupee?, the value of the 
suits which are to be. cognizable by him under that Act. 


{^) The provisions of section 15, sub-section (j), of the said Act, shall not 
apply to a Court of Small Caases of which a Cantonment Magistrate is the Judge. 

8. When the Local Government appoints an Additional judge of a Court 
Appointment of Additianai of Small Causes of which a Cantonment Magistrate 
judge of CaDtonmrnc Court is the Judge, it shall, in its order appointing him to 
of Small Causes. j,,. Additional fudge, declare, and mav, by iiotl- 

tication in tne official Gazette, vary, within a liiulc m 50 ninees, the value of the 
suits with respect to which the function': of the Fudge of the Court may Ih) as¬ 
signed to, and discharged by, lite Additional Judge under section S of the Pm^ 
vincial Small Cause Cburts Act, iSSy.* 


10. Kvery Cantonment Magistrate presiding over a Court ol Small Causes 
Judaea of existing Cantm- in a cantonment at the commencement of this Act, 
imk Courts of Small Causes and every Assiftant t Cantonment Magistrate then hav¬ 
ing any of the powers of the Judge of such Coun, shall he deemed to have been 
appointed Judge and Additional Judge reapecttvely under section 6 and section 
8 of the Provincial Small Cause Courts Act. i ^87,* and, in the absence of any order 
of the Local Government so the contrary, to have iurisdirtirm witn respect to all 
suits which are cognizable bv a iTonri of Small Causes under that Act, and ol 
which the value docs not excenl. m the case of a Cauiuiincnt Magistrate, sotj 
rupees, and, in the case of au Assi^iaui C^autoument Magistrate, rupees 


11. A Cantonment Magistrate, [udge of a Court of Small Causes, may. 

whatever may be tne valu<' of the suits ccignizahle hi 
him as such judge, dispose of any suit whicii was 
wthin ibo pecuniary hmils of the turisdictiori of the 
Judge presiding over the Court ai me lime of the 
institution of the suit, and may entertain and dispose 
of any proceeding after decree in any such suit. 


Continuance of juri«cI<ctiLin 
of Csntofdnent ('ourt of Small 
C}iaw« in certain ras—not- 
wfeb^lftadKitf reduction of ju- 
I i!sdiction of ju^e. 


Canlonmen! Polite. 

12. i 0 The polfce-forcc employed in a canionm-nt bemnd the limits of 
a presidency-town shall, for the purposes of Act XXIV, 
of 185 9 (/or the hetitr ngulation 0/ the Foftre within 
the UtriiarUt suhjtd to (he Presvieni v 0/ Fori Ht. Georgt\, o' Act V of i8<Si ( 4 // 
ihe regulation of polut\ or the corresponding law for the time being in force 
in the territories administered by the Governor of Bombay in Council, as 
the case may he. be deemed to bj partof ihegen.Talpohce-estabhshmciu under 
the auperintendence of the I»cal Government in whose territories the cantonment 
ift situated. 

(^) The area comprised within the limits or a cantonment shall be deemed 
to be a town for the purposes of section 34 of Act V, of 1861. 


- Act IX. of 1887. 
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CHAPTER HI. 

Spirituous Liquors and Intoxicati.vo Drugs. 

la If, within a cantonment, or within such limits around a cantonment as 
' Unavtfaoriced Mie of spi- Local Government may, hy notification^ in the 
rUuou* Rqpf^ or intoxicatinuT oificial Gazette, prescribe In this behalf, any peiwin 
**''^‘*®* not subject to military law, or any person subject to 

military law otherwise than as an officer or soldier, knowingly bancrs, sells, or 
supplies, or offers or attempts to barter, sell, or stipply, any spirituous liquor or 
intoxicating drug to or for the use of any Eiirofiean soldier, or to or for the use of 
any European or Eurasian being a follower or a soldier^ wife, without the written 
permission of the commanding officer nf the cantonment, or of some person 
authorized by the commanding officer to grant such permission, he shall be 
punished with a fine which may extend to on.* hundred rupees, or with imprison¬ 
ment for a term which may exton<l to three months, or with both. 

14. If, within a cantonment, or within such limits around a cantonment as 
Knauthori^ed posM^Mon or the Local (Tovemment may, by notification In the 

spirituous liquor. otlifial GiAHte, prescribe in this behalf,— 

(a) anv person suhit** ^ lo niiiiTarv law otln;rwiv’ than as an officer or 
soldier, or 

(bi iho Hifc f)r serv.nit ^nv sneh persi^n. or nf a soldier. 

has in his or her jM’>ssf>.;sinn, on behalf of lin* Government, or for the pri¬ 

vate tisf* of Anv>nh'!r. more ihrm one iiuar*. ot spirnuon^; hquor other than 
fermented mah-ii'iufir wnhnut die xwiUf'n prnrjission of di#* commanding officer 
of ttic cantFinmeni. nr ni jNomt* person auihonml hv \he commanding <jfficer to 
gram such j>crmisvon. he or shall Iv* inmbhed, in ihc rase of a first offence 
against this s^t iion. wirii fine whl.-u mar extend i.o fuiy rapvi's. and in the case of 
a subset.]uetu ofhmcc ALrani'^t ihi- fiue wljirli nia\ extend to our 

hunvired rn|>ees, widi iniprisruinieni for > i^^rm inav extend to three 

months. 

15. (/) Any police officer may. widiont ;in order from a Magistrate, and 

. witliout ti warrant. arTfsi any person whom he finds 
coramiaing an offence against eidier of the two lasi- 
tor offences aaatnst foregoing sections, and may seize and d^toin any 
the two Ustdofeifoiiix wc- Hpirituous liquor or intoxicating drug in respect of 

which such an offence h.i'S been committed, and any 
vessels or coverings in which the liquor or drug is conlanied. 

(a) Where a person accustvl of an offence against section 15 has been 
previously convicted of an offend e agsinst Thai section, an officer in charge of 
a police-station maw with die written iKjrinLssion nf a Magistrate, seize and 
detain any spirituou'^ liquor or intoxicaong dnig within the cantonment, or 
within the limits prescribed uiuler section 13, which, at the time of the alleged 
commissiem of the offence, btdonged to, or in the possession 

of, tlie person. 


* For notifications issued under s. 13 in— 

{/) The Boitihay Pre.'^idency, sec Bomnay List of Local Rules and Orders, VoL 
L, ^ i8g6, pp cxzirv. and rxxxvi.; 

Burma, see Burma Gazette. 1S95, Pt 1 , p. iBfi-; 

(1) North-Western Provinces and Oudh. see Norrt^Vestern Provinces and 
Oudh List of Local RuIrsySnd Orders Ed, LV) and 131 

f ' 'd rCr.Ct.M.s] 
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(jt) The Court conwcting a person of an offence against section 13 or $ec- 
thm 14 may order the confiscation of the whole or any part,of anything seised 
inder aiib>section (/) or sub'Section (^). 

Subject to the prov’sions of Chapter XUl I- of the Code of Crimiaal 
Procedure, I^82,* anything seized under sub section (0 or sub-section (a), and 
aot eoufiacated under sub-section (j), shall be restored to the person from whom 
it taken. 


le. The foregoing provisions of this chapter shall not apply to the sale or 
Stvinjf of Article sold or supply of any anicle for medicinal purposes by a 
tnppliM for medirinal pur- medical practitioner, chemist, or druggnst. 


CHAPTER IV. 

Taxation and Cantoxmivt Ki^no 
Tkw/w//. 

17a (/) Whh the previous sanction of ilie Govcmor^General in Council, 

^ the lx>oal Goveniment mav, bv notification in th<* 

General power r,f l.xat.on, Gazelle.- 

(a) impose, in anv cantonment whicli i.s not included in a municipality, 
any ux which, under anj* enactment in force at the dale of the 
notification, can be imposed in ,iny municipaiitv within the tcrritorie.«> 
administer^ by such Government,+ and 

(^) abolisii or modify any tax so imposed. 

(a) When any tax is leviahl,* in a caniouTnent in i»ursuancc of a iiotifica’ 
tion under sub-section (r), tht- al Go\cniin<‘m, with the like sanction, 
may, by a like notification, apply or adapt lo liiv cantonmtmt li»e pro\'isions of any 
enactment or rules in force at the date of the notifiration for the asK> ssment and 
recovery of any tax in anv municipality within i))e terntone^ administered by such 
Govemment} 


• See now the Code of Crimin^kl Procedure (Act of i8p81. 
t For notifications imposinj^ taxes in cantonments in— 

(i) Assam, see Assam Manual of l.ocal Rules and Orders Ed. pp. 268 

and 369: 

(A) Bombay Presidency, see Bombay List of Local Rules and Orders, Vol. I , 
Ed, 1896, pp. cxxxvii. and czjcjcviri - 
L?) Burma, .see Burma Laws List. Hd 1897. P ^ 9 ^' 

(^) Central Provinces sec Central Provinces List of t/Ora! Rules and Orders, 
Ed. 1896, pp. 25.'! and 254 to 2561 

(5) Madras, see Madras List of Loral Ru1e> and Orders, Vol. L, Ed. 1898, p, 298 : 
(dj North-Western Provinces and Oudh, see Norlh-Weatern Provinces and 
Oodh List of Local Rules and Orders Ed. 1894, pp. 131 to 141. 
t For notifications prescribing rules for the assessment and recovery of taxes imposed 
in cantonments in— 

(1) the Bombay Presidency, sec Bombay List ol Local Rules and Orders, VoL 
L, Ed 1896, pp cxxxix and cxl ■ 

(a) Burma, see Burma Laws List. Ed. 1897. pp. 296 and 298 
is) Central Provinces, .see Central Provinec.H List of Local Rules and Orders, 
Ed 1896, pp. 253 to 256- 

(4) Madras, see Madras List of Lot-al Rules and Orderst. Vol. I,, Ed. iSoS. do. 

238 and 239: 

is) North-Western Provinces and Oudh, wr North-Western Provinnea and 
Oudh List of Loral Rules and Order.s, £d. 1894, pp. 131 to 14], 
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18. (/) The Local Government may, by notification in the official Gaaette, , 
E»tci»!Qh of Art XX. of estwd the provisions of Act XX.of 1856 {to makt btit^ 

1856 to.tertaiir cantonments, provision for the Appointment and MatHienance of PoUot 
Chaukidors in Cities^ Towns, Stations, Suburbs^ and Bazars in tfu Presidency ef Fori 
WUium in Bengal) to any cantonment which is not included in a municipsdity, and 
which is situated in any part of British India in which that Act is in force, and the 
Cantonment Magistrate may exercise ail tlie powers of the Magistrate under that Act, 
subject only to ihe control of the District Magistrate and the Local Government. 

(a) Tlie Local Government may order that a cantonment to which the pro¬ 
visions of Act XX. of 1856 have been extended shall be divided into any num¬ 
ber of cantonment divisions, and may determine the nature of the tax to be 
levied in each such divisions according to section io of tliat Act. 

(?) The Local Government may, hy notification in the official Gazette^ 
caned any notification under sub-section {/), and may revoke or vary ai^ order 
under sub-section {2), 


19. Wldle a tax assessed according to the circumstances, and the pro- 
Restriction of power of tax- pe^tv I' I be protected, of the peiTOiw liable ^reJo, or 
ation in cantonments in which according to the annual value of houses and grounds, 
Act XX. of iSsfi is in force. Irvii:d under Act XX. of 1856 in a cantonment, a 
tax on persons practising any profession or art, or carrjing on any trade or calling, 
or a tax on buildings and lands, as the case may be^ ''shall not be leviable in the 
cantonment in pursuance of a notification under section 17 of tiiis Act."* 

80. (/) Notwithsianding anything in any enactment for the time bdng 
Power to prohibit or ex- in force, the Govemor-General in Council may, by 
empt from Uxatmn. notification in the Gazette of India, prohibit the levy 

of the whole or any pan of anv tax imposed 111 a cantonment,t or exempt any 
person by name, or in virtue of his otTicc, or any class of persons,} or any pro¬ 
perty, or any class of property,§ fnrn the operation of any such tax, and may, by 
alike notification, rescind any sucii prohibition or exemption. 

(j) Where tlie area subject to tiic authority of a municipal committee as de¬ 
fined in section z of the Municipal Taxation Act. 1881, includes the whole or 
part of a cantonment, nothing in section 4 or section 5 of that Act, or in 
any other like enactment for the time being in force, shall apply to so much 
of that area as is compnsed in the cantonment. 


Cantonment Fund, 

21 . (/) There shall bi; formed, for every cantonment which is not included 
in a municipality, a Cantonment Fund, and there aball 
be placed to the credit thereof, among other suma^ 
the following, namely;— 


Cantonment fund. 


* in s 10, the words quoted hare been substituted for the words, ** shall not be inpM- 
ed under section 17 of thi't Act in the CAntontnent.” by the Repealing and Amendmg Act 
'"Xn. of 1891). This amendment is to have effect as from the commencement of Act Xlll. 
of 18^.—See s. 3 f.?l of Acr XII. lif 1S91. 

f For notification exempting, from octroi-duty, fodder brought into cantonments for 
use of Native Sillahdar Cavalry Regiments, iee Gazette of India, 1895 Pt 1 , p 

} For notification exempting certain persons when on duty in eantonmenta brought 
under the operation of a Municipal Act from certain taxes, see Gazette of India, i88t, Pt. L, 
p. 758. The notification is kept in force by s. 2 ( 2 ) of this Act, 

For notification exempting departmental and honorary commissioner and wamiit* 
officers and departmental non-commissioned officers from the conservancy tax imposed in 
I'antonments in Burma, sec Ga/ctte of India, 1895, Pt I., p. 733. 

\ For notification exempting houses in certain roses from houses Ux, see Gafette of 
India, 1894. Pt 1 .. p. 499 - 
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(«) subject to deductions under section 545 of die Code of Crinhial Pro¬ 
cedure, 188a,* or under any other enactment for the time being in 
force, or under any order of the Local Government, all fines recov¬ 
ered from persons convicted of ofPcnces cominitted within the 
cantonment against this Act, or against any enactment extended or 
rule made thereunder, or against the provisions of section 34 of Act 
y, of i86i. or the corresponding enactment for ihe time being in 
force in the territories administered by tiie Governor of Fort St. 
George in Council, or by the Governor of Bombay in Council, or 
against the provisions of Chapter Xlll. or Chapter XIV. of the 
Indian Penal Code, or of section 156 of the Anny Act;t 


{h) tlic proceeds of taves imposed under section 17 or levied under Act 
XX. of 1856 in the cantonment; and 

(f) rents and profits accruing from projiGrty placed by the Government under 
the management of Sie cantonment autliorily. 


Notwithstanding anytliing in any enaclmeut as lo the purposes to whicli 
the proceeds of a tax ai'e to be appropriated, the Cantonment Fund shall be ap« 
plicable, subject to rules under tliis Act. Lo the maintenance of the police- 
loircc employed in the cautoninent, and to the ot/ier purposes of this Act with¬ 
in the cantonment, and, with the general or s|H;cial sanction of the Local Go- 
\’emment, to like objects wiiliin or Avithoui Britisli India, beyond llie limits of 
tlic cantonment in cases in which, in the opinion of ilie Local Go\'ernmcnt, 
the application of the fund beyond those limits is for the benefit of ihc inhabit¬ 
ants of the cantonment, or of any militaiy' force ordinarily t|iurtcred therein, 
or of any detachment of any such force. 


22 . (/) Where, in or near a cantonment, iliorc is .1 < ioverunient treasuiy' 
Custody of Cantonment 0^ siib-treasiin\ or a Ijank to which llie Government 
rued- treasury l>usiness has been made over, the Canton¬ 

ment Fund shall be kept in the treasuiys sub-treasury, or bank. 


(^) Wliere there is no such treasury, sub-treasury, or hank, the Cantonment 
Fund may be deposited with any banker or person acting as a banker, who ha.s 
gi\'en such security for the safe custody and repayment on doinaiid ot the fund 
so deposited os the District Magistrate may in each case think suflicient 

28. The Cantonment Fund shall ho \'ested in Her Majesty, and, subject 
Vesting and management to the provisions of this Act. and of the rules tiiere- 
of OmtomneBt Fund. under, and to the control of the I.ocal Govemmeut, 

the management of the fund shall be entrusted to tlie Cantonment Authority. 

24. Tiie Cantonment Fund sliall be deemed to be “]>ublic revenues ” witfa- 
Ac<|u:»tion of immoveable >>1 the meaning of the proviso to section 6 of the 
Rt^jiperty at cost of Canton- Land Acquisition Act, 1S70;} and any property ac- 
l^und. quired at the cost of the Cantonment Fund sliaJl ^^est 

iu Her Majesty. 


* See now the Code of Criminal Proredurt- (Act V, of 189H). 

t Here the figures, “ 1881.*' have been omitted, having been repealed by the Repealing 
and Amending Act (XII, of 1891), 

X See now I, of 1894. 



CAifTONMMNTS. 

CHAPTER V, 

SUPFI.EMKNI'AL PROVISIONS. 

85. The Governor-General in Council may, by notification in tlie Gazette 
Eitemioa of enactments to of India, extend 10 all cantonments, or to any cantcm- 

cantonments. ment, or to any part of any cantonment, any enactment 

for the time bein^ in force in any municipality in British India, and d^lare its ex¬ 
tension to be subject to such restrictions and modifications, if any, as be thinks fit 

86 . The Governor-General in Council may make rules* consistent vith 
Matters respecting which this Act to provide for all or any of the fdlowing 

rules may be made. matters, namely— 

^ (/) tlie manner in jwhich, and the authority to which, application for per¬ 
mission to occupy land belonging to the Government in a canton¬ 
ment is to be made ; 

(a) the conditions to be annexed to e\'ery such permission given in pur¬ 
suance of such an application: 

(j) the preparation and maintenance of registers of immovable property 
in cantonments; 

(^) the constitution of Cantonment Committees, the functions to be dis¬ 
charged l>y them, the conduct of, and the control to be exeicisea 
over, their proceedings, and the division of duties among the mem¬ 
bers of such Committees; 

(5) the functions to be tlisciiarged by the commanding oliicer of a can¬ 
ton menl where a Cantonment Committee has not been constituted, 
or Jias, in pursuance of an order of the Local Government, ceased to 
exist, or, for any reason, cannot be convened : 

\b) the executive duties of tlie Cantonment Magistrate and his position in 
relation to the commanding officer of tho cantonment; 

(y) the purposes to which the Cantonment Fund may l)e applied; 

(t¥) the authority on wliich money may be paid from the Cantonment Fund ; 

(9) tiio investment of any balance of that fimd ; 

(/o) tlje execution of contracts by, or on behalf of, the Cantonment Au¬ 
thorin’ : 

(//) the accounts to be kept by the Cantonment Authority, and the man¬ 
ner in which tiiose accounls are to be audited and published; 

(/j) the definition and abatement of nuisances for which sufficient provision 
has not, in the opinion of the Govenior-General in Council, been 
made under section 2 5 : 

{ /j) the retpiisiiions which may be made on iKTsons having Uie control of 
•sowers, drains, latrines, or other things creating, or likely to create, 
nuisances anil the mode of enforcing such requisitions; 

i/4) the prevention of the over-crowding of buildings and places in a canton¬ 
ment; 

(yj) tlie construction and mamtenance, to the satisfaction of the Canton¬ 
ment Authorit)', of buildings and of boundary walls, hedges, and 
other fences; 


* For some rules made under this section, see Gtsette of India, 1896, Pt. I., pp *379 
and 463. 
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{r6) the regulation of the practice of agriculture and irrigation in a canton* 
ment, the keeping of lauds therein in proper order, and the felling, 
lopping, and trimming of trees on such lands; 

(f7) the regulation of encamping grounds,* sarais, markets, and slaughter¬ 
houses, of traffic on roads, and of processions and public assem¬ 
blies ; 

(/^) the use and management of burial and burning-grounds; '' 

(/p) the supervision and the regulation of the use of public wells, tanks, 
rivers, streams, springs, or other sources, from which water is or may 
be made available for public use, and of (he lands In the vicinity 
thereof; 

{ao) the parts of a cantonment in which persons ])ractising any profession, 
or carrying on any trade, calling, or occupation, may be required 
to reside for the purpose of practising the profession, or carrying 
on the trade, calling, or occupation, and the conditions, if any, to 
be observed by such persons ; 

(ar) the prevention of the spread of infectiour» or contagious disorders 
within a cantonment, and the appointment and regulation of hospitals 
or other places widiin or without a cantonment for the reception and 
treatment of persons suffering from any disease ;t 

(jj) the segregation in, or the removal and e\clu'*aiori from, a cantonment, 
or the destruetton of animals suffering, or supposed to be suffering, 
from any infectious or contagious disease; 

(aj) the suppression of mendicancy, and of loitering or importuning for 
the purpose of proslilulion, and the removal and exclusion from 
a cantonment of disorderly persons, of persons who have been con¬ 
victed of any offence against Chapter XVTI. of the Indian Penal 
Code or section 156 of tlje Array Act,}: or lia\e been ordered under 
the Code of Criminal Procedure, 1882,5 to execute a bond for their 
good beliaviour, and of persons whom the commanding officer 
deems it expedient to exclude from the cantonment with or without 
assigning any reason for excluding them therefrom ; 

the prevention of cruelly 10 animals and the caro of animals while 
grazing ;il 

the prevention and extinction of fires ; 

{26) the registration of births and deaths ; 

(.27) the appointment, by owners of buildings and lands in cantonments 
who are absent from cantonments, of persons residing within or near 
cantonments to act as th'*ir agents for all or any of the purposes of 
this Act or any enaclmeni extended or rule made (hereunder; 

(aS) the powers of inspection, entry, and search which may be exercised 
in carrying out any of those purposes, and the cases in which 
breaches of enactments extended or rules made under this Act are 
to be cognizable offerices ; 


* For special Act for the regul^ition of public sarais, see Act XXII. of 1867. 
t For rules of this nature, see Gazette of India, 1897, Pt ], p. 9^1, 
i Here the figures, '* 1881.*' have been omitted, having been repealed by the Kepealing 
and Amending Act (Xll. of 1891) 

f See DOW the new Code of Criminal Procedure (Act V. of 1898). 

[j For speeial Act for the prevention of rruelty to animals, see Act XI. of 1890. 
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(99) the mode in which summonses, notices, requisitions, and other docuo 
meats are to be served on the persons to whom th^ are addreswd \ 

(jo) the cases, authorities, and conditions in, to, aiid on which eatecutive 
orders passed under this Act or any enactment extended or rule 
made thereunder may be appealed from; and 

(^/) generally the canying-oul of the purposes of tliis Act. . . 




27 - (/) The power to make rules under the last-foregoing 'section is subject 
Stipplfinental provisions to the condition of the rules being lu^e after pr^ 
respc^inf rules. vious publication, and of their not taking eSect until 

they have been published in the Gazette of India, and in such other manner as 
the Govenior-GeneraJ in Council prescril^es. 

(^) A rule under the last-foregoing section may be general for all canton¬ 
ments in British India, or for all cantonments not expressly excepted from its 
operation, or may be special for the whole or any part of any one or more than 
one cantonment, as the Governor-General in Council directs. 

(j) A copy of the rules for the time being in force in a cantonment shall 
be kept open to inspection free of charge at all reasonable times in the office 
of the Cantonmenr Magi.strate. 

{4) In making any rule luuler clause (./-’) ^.ny of the following clauses 
of the last foregoing '-cciion, the <Jo^cmor-Gcnc^al in Council may direct that 
a breach of it siiall be punished line whicli may extend to fifty rupees, or 
with imprisonment for a term which may extend to cigiu da^-s, and, when the 
breach is a cominuing breacli, with fine uliich, in addition to such fine or 
imprisonment as aforesaid, may t'xiend 10 five nipees for cveiy day after Ute first 
during wliich the breach continues 


28 . The Local Government may, hv iioiificaiioii in the official Gazette, 
Ivvtcns'um tif cctt-im enact- itnd Subject to any conditions as to compensation or 

ments and luies tn places be- oilierwisc whicli it may See tit to imposc, extend to any 
yond cantonments, beyond a cantonment, and in the vicinity thereof— 

(</) any enactment which, witli or without restriction or modification, has 
been extended 10 die cantonment or any part thereof under sec¬ 
tion 25. or 

(//) any rule in force in the cantonineni or any part thereof under clause 
(/-?) or any of the following clauses of section 26, as well as any 
direction there in force under sub-section (4) of section 27 ; 

and the enactment, rule, or direction specified in the notification, shall, so 
long as the notification remains uncanceliod, apply to that area as if the area 
were inclndcddn the cantonmenl.f 

29 . A Judge or Magistrate shall not be deemed* within the meaning of 
Inapplicability of scciiofi sf*ction 555 + Gode of Griminal Procedure^ 1882, 

Act X., 18SJ, to triaN of t(j be a party to. 01 personally interested in, any pro- 
oftences against this Act. sccutioii for an offence against this Act, or against any 
enactment extended or rule made thereunder, because he is a member of the 


* The proviso, which had been added after cl. (j/) by the Cantonments Act Amend* 
ment Act of 1895 b s 2, has been repealed by the Cantonments Act fXV. of 1897)1 and, 
therefoie, omitted here. 

f For instances of notifications issued under the power conferred by this aectioiK see 
the Burma Laws List, Ed. 1897, p. 300, and N,-W. P. and Oudh List of Local Rules 
and Orders, Ed. 1894, pp. 141 and 142. 

t Now s. 556 of the new Code of Criminal Procedure (Act V* of 1898). 
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CmtnMXat Coounittee, or, where there is no such committee, is tlie commanding 
oflicer qC the canunment, or because he lias ordered or approved the prosecution. 

80 . Where a cantonment is situated within the limits of a presidency- 
CtBtonmeats in presidency- town, the functions assigned to any authority by this 
towns. Act or any enactment extended or rule made there¬ 

under shall, subject to the provisions of any enactment for the time being in 
lorce^ be discharg^ by such authority as the Local C^^'ornment may appoint 
in this behalf 


81 . A suit or prosecution shall not be entertained in any Court against any 
Protectioii of Cantonment Cantonment Authority, authority ap^inted under the 
Aathvfity, Magistrate, and last-foregoing sect on, Cantonment Magistrate, 
ODBUDaiimiig, medical, or marniing^ m^icai, rV' other officer^ for anything in good 
other officer. piuporung to be done, in pursuance of 

postters conferred, by or under this Act, on such authority, Magistrate, or officer, 
whether the tiling done was or was not authoriised by the powers so conferred. 


(;) Section 54y paragraphs two and three, 
123 of ihe Transfer of Pro 


and sections 59. X07, ana 
123 of I he Transfer of Property Act, 1882,+ with re- 
spect to the transfer ol property by registered instni- 
on and from the commencement of this Act, extend to every can- 


ment, shali^ _ , _ _ 

tonment in British India. 


(2) Where a cantonment has not been const ituted a siib-distiict or district 
for the purposes of the Indian Registration Act, 1877,+ under section 9 of that 
Act, the Registrar of the district in which the cantonment is situated shall cause 
a copy of such entries in Indexes Nos. I. and II. as relate 10 immoveable pro¬ 
perty within the limits of the cantonment to be forwarded to the Cantonment 
Magistrate annually, or at such shorter internals as the Ix>c ;<1 Government may 
pre.scribe. 

88 . The Governor-General in t'ouncil inav, by iioiifLcation in the Gazette 
Limiution of the operation of India, exclude, from thc operation of the whole or 
of this Act. any parr of tliis. Act. the whole or any part of any can¬ 

tonment. 


* In s, 11, the italicized words have been substitatrd tor rhe words, ‘^orrommanding 
effioer," by rhe Cantonments Act Amendment Act (X\\ nf 18071. s a. 
t Act IV. of i88z. 

^ Act III. of 1877. 
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THE SCHEDULE. Wm. 

EnACTHKNTS ltXPBAf.H>. AOtlS. 


(See section a.) 


Number and year. 

j Subject or title. 

t 

Extent of repeal. 

T 

1—— 

2 ' 

3 


Acts of the Gotfernor-Generai in Councit. 

Act XVni. of 1853 ... 1 Sale of spirits in can- The whole, so far as it has not been 
tonments, repealed. 


Act IV. of 1854 ... Sentences of Superin- The whole, so far as it has not been 

tendents of Bazars. repealed. 

Act XLV. of rSfin ... Indian Penal Code ! 'fhe words, "or before a Military 

Court of Request," in Expianafion 
j /. to section 193. 

Act V. of 1869 ... Indian .Articles of I Part III., claii.se (r) ;and for the last 

War, I twenty-seven words of Part 1 ., 

clause (/), the following shall be 
f;ubstitut^, namely, " ara oflfioers 
in charge of the police in canton- 
. mcnt.s are dehnea and controlled/' 


An VII. of 1870 ... I Court Fees An, 1870. Section ig, clause (?©.); and in Sche¬ 

dule I!., article 1, clause (0), the 
words, " or to any Cantonment Ma- 
{ gistrate sitting as a Court of Civt) 

' judicature under Act No. Ill, of 

Act XV. of 1S74 ... Laws Local Kxtent { So much of the Second SchediUc. as 

Act. 1874. relates to Madras Regulation XIV. 

j of 1832 ; so much of the Third Sche- 

‘ dule as relates to sections 18, 19, 

20, 45, 46, and 47 of Bombay Re¬ 
gulation XXIL of 1827; and so 
■* iTiuch of the Fourth and Fifth Sche- 

i dules as relates to Bengal Regula¬ 

tion XX. of 1810. 

Act XX. of 1875 Central Provinces > So much as relates to Bengal R^* 

Laws Act, 1875. . . j lation XX, of 1810. 

Act XVIll. of 1876 ... Oudh Laws Act, 1876.^ So much as relates to Bengal Regu- 
I > lation XX. of 1810. 

Act III. of 1877 I Indian Kegistratton TWe second oS aeeim 9. 

\ Act, 1877, beginntiw witU tHc word “when- 

\ and tendmft werA 
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THE SCHEDULE— 

EmaCTICENTS RSPEAl.EI>--(^/m««^). 


(Stf stctifm j?.) 


Number and year. 

Subject or title. 

Extent of repeal. 

1 



Act XIV. of 1879 

Hackney Carriage Act, 
1879. 

Section 4, from and inclusive of the 
words, “ and the Governor-General 
in Council may," dovm to and in¬ 
clusive of the words, “ in which 
' Britisli troops are cantoned." 

Act HI. of i8R<. 

C antonmiMU s Act, 

18S0. 

1 So much as has not been repealed. 

Art XXII. of lR8i» 

1 Excise Aci, 18S1 

I The proviso to section 53, 

Aa X. oi i882f 

Code of Criminal 
Procfirliire, 1882. 

1 Clause (b) of section i. 

Act XIV. of [882 

j 

Code nt ('ivil Proce¬ 
dure. 

1 

1 Section 6, clause {a) ; the words, “an 
officer or," in siection 468 ; and the 
whole of section 469. 

* ^ ^ 

"a 

« Hr i 

Regulaiion 0/ the Bengal Code. 

Kegrulation XX. r)f | Miiiiarv Bazars ' So much ns has nut been repealed, 

1810. 


Regulation of ike Bombay Code. 

Regulation XXIT. of j 
1827. 

Military Authority ... 

So much as has not been repealed, ex¬ 
cept sections 40. 41, 42, and 43. 

Acts of the Governor of Fort Si. George in Council. 

Act IV. of i86{? 

Madras Cantonments. 

I'he whole, so far as it has not beem 
repealed. 

Act 1 . of 1866 

M.-idras Cantonment. 

So much as has not been repealed. 


Act of the Governor of Bombay in Council. 

Act 111 . of 1867 I Bombay Cantonment, So much as has not b6pn repealed. 

1 Act of 1867. 


• This Act has n/)wi)een entirely repealed by the Excise Act (XII. of 1896). 
f Repealed by the new O de of Crirrinal Pro<edure (Act V. of 1898). 
i Here, the reference to the Upper Burma Laws Act fXX. of i886}j repeafe-d by the Burma 
Laws Act (Xni. of 1S98}. has been omitted.—See the Fifth Schedvle'of that Act. 
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THE SCHEDULE^coficludid), 
Ekacturnts rrpkalkd —{ coneludid ), 
(Sei Siction ^.) 


Number and year. 

Subject or title. 

Extent of repeal. 

I 

1 

2 j 

• 3 

Act 0/ the Lieutenant-Governor of Bengal in Coumil, 

Act VII. of 1878 ... 

Bengal Excise Act, 
1878. 

The proviso to section 81. 


Regulation under the Statute jj Victoria^ Chapter j. 


Acl 111 . oi 1877 ... Ajmere Laws Kcgu-i 
lalion, 1877. i 


Ruling.*; under the 

A SUD'CONDUCTOR in the Commissariat j 
Department is not a "'.soldier" within the | 
meaning of s. 14 of Act III. of 1880. and 
consequently the sale of spirituuu.s liquor tu 

the wife of such a person without the license 
required by that section is not an offence 
against that section. —Kmpukss v. Dos\- f 
BHOY Framji, I. L. R., 3 All 214^ Oldfield [ 
and Straigth, JJ. Aug, s6. 1880.“' 

Act XXI. of 1879, •» ^ (which corresponds j 
with N, 8 of Act XI of 187a now repealed). - 
extends, to all British .subjects. European or | 
Native, in Native States in alliance with Her I 
Majesty, the law relating to offences and cri- 
minal procedure for the time being in British | 
India. The Code of Criminal Procedure fAct [ 
X. of (882), with the amendments introduc- | 
ed by Act III of 1884, is thus by virtue of j 
that section, applicable to such British sub- 1 
jeets, Native or European. The High Court I 
of Bombay having been vested, by the Noti- J 
fication of the Governor-General of India in { 
Council, No 178 of 23rd September 1874, ^ 
with original and appellate criminal jurisdic¬ 
tion over European British subjects being | 
Christians, resident, amongst other places, 
al Secunderabad, outside the Presidency of 
Bombay, and within the tcrritoric.'* of His 
Highne.ss the Nizam of Hyderabad, the Can¬ 
tonment Magistrate of Secunderabad, in his ■ 
character of a District Magistrate, is subor¬ 
dinate to the High Court in criminal matters 
relating to Christian European British sub¬ 
jects in Hyderabad within the contemplation 
of 8. 526 of the Code of Criminal Procedure 
(Act X, of 1882, a« amended by Act II. of 
1884, s I ; and the High Court possesses, 
by virtue of the appell-tte jurisdiction so vest¬ 
ed in it, the power of transferring a criminal 


Section 39, and so much as relate'! to 
Bengal Regulation XX, of 1810. 


Cantonments Act. 

cAite pending in the Cantonment Magistrate's 
Court, either to itself, or to any Criminal 
Court of equal nr superior jurisdiction. The 
High Court, by an order under .s. 526 of the 
Criminal Procedure Code (Act X of 1882), 
transferred the present case of defamation 
from the Court of the Cantonment Magis¬ 
trate lit Sei“iinderabad to the High Court 
for trial, on the ground that no machinery 
tor a trial by jury exKted at Secunderabad.— 
Quki:n-E.mpkkss v . W, D. Edwards, 1 . L. 
R., 9 Bom. J33, rSargeiit, C.J., and BayJey 
and Sc otf, jj. June 20, 1885 ' 

" Taki "or '‘todd}'" isspirituous liquor" 
within the meaning of s 14 of Act III of 
1880. The words "spirituous liquor/’ “wine " 
and ‘ intoxicating drugs" in that section, 
must be taken in their popular and ordinary 
meaning A Cantonment Magistrate, in his 
judicial capacity, has no authority to cancel 
a license. The power to cancel licenses be¬ 
longs to the revenue-authorities.— Queen- 
Empkess r , Ramdhani P.\sst. !. L. R, 15 
Cal 452 Wil.son and O’Kinealy, JJ. Feb, 
28, 1888. 

Thk additional fre referred to in Rule 2 
of the Rules framed under s of the 
Cantonment') Act, XIII. of 1889, not only 
to l)e imposed after the first conviction, but 
is to follow proof that failure is persisted in. 
The additional fine cannot be imposed as a 
rhreat in rase of possible persistence which, 
being in the future, cannot be made matter 
of present pr-'of. The continuing failure 
iiiii.*<t be ma^er of later and separate inquiry 
and proof In re Limbaji {[. L R , 22 
Bom. 766) followed. — Queen-Emprrss v. 
William Plumnbr, I L. R., 22 Bom. 841. 
[Jardine and Ranade, JJ, Feb. 4 1807,1 
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ACT NO. I. OF 1871.* 

THE CATTLE-TRESPASS ACT, 

Rbcwkd G.-G/S Assent on 13TH January 1871, 

An Aci to consolidate and atntnd the Law relating to Trespasses fy Cattle, 

Whereas it is expedient to consolidate and amend the law relatinK to tres- 
Preamble. passes by cattle; It is hereby enacted as follows 

CHAPTER I. 

Preliminary. 

, l.t (/) This Act may be called "The Cattle 

I .tie and extent. ... 

(2) It extends to the whole of British India, except the Presidency-towns and 
such local areas as the Local Government, by notification:t official Gazette, 
may, from time to time, exclude from its operation. 

(j) The Local Government may at any time, by notification in the odicial 
Gazette, cancel or vary a notification under sub-section {3). 


* For the Statement of Objects and Reasons, see Gazette of India, 1870, Pt. V., p. 
310, for Proceedings in Council, see ibid, Supplement, pp, 1150, 1200, z2po, and Supple¬ 
ment, 1871, p. 178. 

Act 1 . of 1871 has been declared in force in— 

(1} the Santhal Parganas, by Reg. Ml. of 1872, s. 3, as amended by Reg. III. of . 
i 88 < 5 . 

(a) the Arakan Hill District, by Reg IX. of 1874, s 3 

(3) Upper Burma generally ^except the Shan States), by Act XX. of 1886, s. 6. 

(4) British Baluchistan, by Reg. I. of 1890, s. 3: 

( 5 ) Angul and the Khondmals, by Reg. 1 . of 1894, s. 3 

It has been declared, under the Scheduled Districts Act (XIV. of 1874), to be in forte 
in the following Scheduled Districts ;— 

The Districts of Hazaribagh, Lohardaga (including, at this time, the present District 
of Palamau, which was separated in 1894), and Manbhuni, and Pargana Dhdibhum, and 
the Kolban in the District of Singbhum —See Gazette of India, Oct. 22, 1861, Pt. I , p. 

504* 

The North-Western Provinces 1 arai.— See Gazette of India, Sep. 23, 1876, Pt. 1 ., 

P- 505- 

As to transfer of functions of Local Government and District Magistrate to local 
authorities, see the Central Provinces Local Self-Government Act, I. of 1883, s. 9, cl (/) ; 
he North-Western Provinces and Oudh Local Boards Act, XiV. of 1^3, s. 24, cl. (/); 
nd the Punjab District Boards Act, XX. of 1883, s. 20 (2), cl. (m). 

Act XVIll of 1883 {to amend the Cattle Trespass Act, 1871) is repealed by Act I. 
of 1891 {an Act to amend the Cattle Trespass Art, iSyi, and to incorporate therein Act 
XVIU. of provided that orders which have been made and notified under that Act 

(XVlll. of 1883) by the Local Government, and arc iu force immediately before the conn* 
mencement of this Act (I. of 1891), shall be deemed to have been made under the Cattle 
Trespass Act, 1871, as amended by Act I. of iSpi.^See Act 1 . of 1891, s. 10. 
s. Any enactment or document referring to the Cattle Trespass Act, 1B71, or to Act 
XVlll. of i 883 X^ amend the Cattle Trespass Act, 1871), shall be construed to refer to the 
Cattle Trespass Act, 1871. as amended by Act 1 . of 1891.—See Act 1 . of 1891, s. 12. 
t S> 1 has been substituted for the original by Act 1 . of 1891, s. 1 
{ For notification issued by the Government of the N.-W. P. & Oudh under the powers 
aforesaid, see the N.-W. P. & Oudh List of l.ocal Rules and Orders, Ed. i894< P* 41- 
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Aet 1. 


2. Tlie Act$ mentioned in the schedule hereto 
Hepeat of Acts. annexed are repealed. 

References to any of the said Acts in Acts passed 
References to repealed subsequently thereto shall he read as if made to this 
Act. 

All pounds established, pound-keepers appointed, and villages determined) 
under Act No. 111 > of 1857* (f elating to trespasses by Cattte), shall be deemed to 
be, respectively, established, appointed, and determined under this Act. 

. Interpretation clause. S. In this Act— 

* officer of police ' includes also village watchman ; and 

* cattle' includes also elephants, camels, buffaloes, horses, mares, g el^in^ ^t 
ponies, colts, fillies, mules, asses, pigs, rams, ewes, sheep, lambs, goats, and kids; 
‘^and 

* local authority 'f means any body of persons for the time being invested 
by law with the control and administration of any matters within a specified local 
area; and 

“ * local fund ' means any fund under the control or management of a local 
authority/'^ 


CHAPTER JI. 

POUNUS ANU PoUNU-KKEPlSKb. 

4. Pounds shall be established al s\icn ]>lace 4 llie Magistrate of the 

r/ i uv L * £ District, subject to the general control of the Local 

li>aUbIibhnient of pounu^. e j- . * 

Government, from time to time, directs.^ 

The village by which every pound is to be used shall bo determined by the 
Magistrate of the District 

5. The pounds shall be under the control of the Magistrate of the District; 

Contriii of pounds. and he shall fix. and may, from lime to time, alter, 

Katesof charge for feeding tiie rates of charge for feeding and watering impound- 

impounded cattle. cattle. 


Appointment of puund- 6. The Magis'fate ot the District shall also ap- 

keepers. point for each pound a pound-keeper; 

Provided that, in the Presidency of Fort St. George, the heads of villages and, 
pound keepers in in the Presidency of Bombay, the police-palils or 
Madras and Bombay. (where there are no police-patiIs) the heads of villages, 

shall be ex-ofiiio the keepers of village-pounds. 

Suspension or removal of J-A'ery pound-kecpcr appoimuil byihu Magistrate 

pound-keepers. of the District may be suspended or removed by such 

Magistrate. 


Pouod-keepei s may hold 
other offices. 


Any pound'keeper may hold simultaneously any 
Ollier office under Government. 


* Repealed by this Act, s. 2 and sch. 

t Compare the definition with that in 9. 3 (2^) of the General Clauses Act (X. of 1897), 
which is applied by 9. 4 (a) thereof to all Acts passed after the 14th January 1887, 
i The portion quoted in s. 3 have been added thereto by Act 1 . of 1891, s. a. 
f For rules and forms as to cattle-pounds in Sind, see Bombay List of Local Rules 
and Orders, V0I. 1 ., Ed. 1896, pp. 69 aud 73. 
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P(Mnui-k«ep«r3 to be * public 
Mtvunts.' 


To keep reifinters end ftir- 
nish returns. 


To rej^isiet’ ‘-cizure*;. 


Every pounS-keeper shaU be deemed a public 
servant within the meaning of the Indian Penal Code. 

I 

Duties of Pound-keepers. 

7 > Every pound>keeper shall keep such registers, 
and furnish such returns, as the Local Government, 
from time to timerSirecis.* ^ 0. 

8. When cattle arc brought to a pound, the 
pound-*keeper shall enter in his register— 

(ti) the number and description of the animals, 

(//) lue day and Jiour on and at which they were so brought, 

(c) the name and residence of the seizer, and 

(f/) the name and residence of the owner, if known, 

and shall give the seizer or his agent a copy of the entry. 

To tnk. rharpe ..f and f«d . »• The pound-keeper shall take charge of, feed, 
rattle. and water the cattle until they are disposed of as here¬ 

inafter directed. 


CHAPTER Ill. 
Impounding Catfli!:. 


Cattle damaging land. 


10 . The cultivator or occupier of any land, 


or any person who has advanced cash for the cultivation of the crop or pro¬ 
duce on any land, 

or the vendee or mortgagee of such crop or produce, or any part thereof, 

may seize, or cause to seized, any cattle trespassing on such land, and 
doing damage tiiereto, or to any crop or produce thereon, and send them, or 
cause them to be sent, within twenty-four hours/'f to the pound established for the 
village in which the land is situate. 


All officers of police shall, when required, aid in preventing (a) resistance 
... 10 such seizures and ffi) rencues from persons making 

Police to .Id seizure. such seizures. 


ll-t Persons in charge of public roads, pleasure-grounds, plantations, 
Cattle damaging public canals, drainage-works, embankments, and the like, 
roadN, canals, and embank- and officers of police, may Seize, or cause to be seized, 
"*®'**^- any cattle doing damage to such roads, grounds, plan¬ 

tations, canals, drainage-works, embankments, and the like, or the sides or slopes 


* For notification prescribing registers and returns in Burma, see Burma Gazette, 
1893. Pt 1 ., p. 36, and s6td, 1896, Pt I , pp 195 and 501. 

t In s, 10, the words quoted have b^n substituted for the words take them,or cause 
them to be taken, without unnecess^iry delay.” by Act I. of 1891. s. 3. 

^ As to the application of this section to— 

(a) forests—'See Acts Vll of 1878, s. 69 and XIX. of 1881, s. 68; and Reg*<. 

VI. of 18N7. s. 66. and ViLof 1891, a. 66; and 
(h) railways—nee Act iX. of 1890, 1S5 (.^). 


isn. 

Adti. 
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I I0T1« of such roftdSs canals, drainage-works', or embankments, or found straying thereon^ 
■— and shall “send them, or cause them to be sent, within twenty-four hours,'** to 
ExAI* the nearest pound. 

18. For every head of cattle impounded as aforesaid, the pound-keeper 
Fines for cattle impounded, shall levy a finci' according to the following scaled 

Elephant ... ... ... ... ... tworupees. 

Camel or buffalo ... ... ... eight annas. 

Horse, mare, gelding, pony, colt, filly, mule, bull, bullock, 
cow, or heifer ... ... ... four annas. 

Calf, ass, or pig ... ... ... ... two „ 

Ram, ewe, sheep, lamb, goat, or kid ... ... one anna. 

§ Provided that, when it appears to the Local Government from the report 
of a Magistrate of a District, or on the representation of a local authority, that, in 
any local area subject to the junsdiction 0[ control of such Magistrate or authority, 
cattle are habitually allowed to trespass on land, and damage crops or other pro¬ 
duce thereon, the Ix>cal Government may, by notification in the official Gazette, 
direct that, for every head of cattle of any kind specified therein, which may be 
seized within such local area, and impounded as aforesaid, the pound-keeper shall 
levy such fine, not exceeding double the fine mentioned in the foregoing scale, 
as may be prescribed in the notification.il 

All fines so levied shall be sent to the Magistrate of the District through such 
officer as the Local Government, from time to time, directs.*! 

A hst of fines and of the rales of charge for feeding and watering cattle shall 
List oC Rnes and charges be Stuck lip in a conspicuous place on or near to 
for feeding. every pound. 

The Local Government may, at any tunc, by notification in the official 
Gazette, cancel or vary a notification undei the proviso to the first paragraph of 
this section.** 


* In s. IX, the words quoted have been substituted for the words * take them without 
unnecessary delay'" by Act I. of iSpr, 4. 
t 7 Bom. C. C 55 

^ For power to prescribe a different scale for cattle impounded under Forest Laws, 
1878, see Act VII. of 1878, s 70; Act XIX of i8^r, s 69 ; Reg. VI. of 1887, s. 67; and 
Reg. Vn. of 1891. As to additional penalties in the case of cattle trespa.ssing on a railway, 
see Act IX of 1890, s 125 (/) and (2). 

f To s 12 this proviso has been added by Act I. of 1891, s. 5 (i). 

For notifications under this power issu^ for various local areas by the— 

(ft) Government of Bombay, see Bombay List of Local Rules and Orders, V0I. 1 .. 
Ed. 1896, pp. 73 to 84 ; 

(6) Chief Commissioner, Central Provinces, see Central Provinces List of Loral 
Rules and Orders, Ed 1896, p. 18; 

(r) Government of Madras, see Madras List of Local Rules and Orders, Vol. 1 ., 
Ed. 1898, pp. a I and aa ; 

<ii) Government of the North-Western Provinces and Oudh, see the North-Western 
Provinces and Oudh List of Local Rules and Orders, Ed. 1894, p. 41. 

^ For notificafion issued under this clause for (a) Burma, see Burma Gazette, iSot 

PLb.p.37. 

** To s. 12, this paragraph has been added by Act I. of 1891, s. 5 (2) 
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CHAPTER IV. 

Delivsry or Sals of Cattle. 

18. If the owner of the impounded cattle or his agent appear and claim the 
Procedure when owner Cattle, the pound-keeper shall deliver them to him 
claims the cattle, and pays on payment of the lines and charges incurred in 
6008 and charges. respcct of SUCh Cattle. 

The owner or his agent, on taking back the cattle, shall sign a receipt for 
them in the register kept by the pound-keeper. 

14 . If cattle be not claimed within seven days from the date of their being 
Procedure if cattle be not impounded, the pound-keeper shall report the fact to 

claimed within a week. the officer in charge of the nearest police-station, or to 

such other officer as the Magistrate of the District appoints in this behalf. 

Such officer shall thereupon stick up in a conspicuous part of his office a 
notice stating— 

(a) the number and description of the cattle, 

(d) the place where they were seized, 

(c) the place where they are impounded, 

and shall cause proclamation of the same to be made by beat of drum in the 
village, and at the market-place nearest to the place of seizure. 

If the cattle be not claimed within seven days from the date of the notice, 
they shall be sold by public auction by the said officer, or an officer of his estab¬ 
lishment deputed for that purpose, at such place and time, and subject to such 
conditions, as the Magistrate of the District, by general or special order, from 
time to time, directs: 

Provided that, if any suclf cattle are, in the opinion of the Magistrate of the 
District, not likely to fetch a fair price if sold as aforesaid, they may be disposed 
of in such manner as he thinks 6t. 

15. If the owner or his agent appear and refuse to pay the said fines and 
Delivery to owner disputing expenses, on the ground that the seizure was illegal, 

legality ot seizure, but mak- and that the owner is about to make a complaint lin¬ 
ing deposit. section 20, then, upon deposit of the fines and 

charges incurred in respect of the cattle, the cattle shall be delivered to him. 

16. If the owner or his agent appear and refuse or omit to pay or (in the case 
Procedure when owner rc- mentioned in section 15) to deposit the said fines and 

fuses or omits tu pay the 6nes expenses, the cattle, Or as many of them as may 
and expenses. necessary, shall be sold by public auction by sacb 

officer, at such place and time, and subject to such conditions, as are referred 
to in section 14. 

The fines leviable, and the expenses of feeding and watering, together with 
Deduction of fines and cx- the expenses of sale, if any, shall be deducted from 
the proceeds of the sale. 

The remaining cattle and the balance of the purchase-money, if any, shall 
Delivery of unsold cattle be delivered to the owner or his agent, together with 
•SiAnd balance of proceeds. account showing— 

(a) the number of cattle seized, 

(^) the time during which they have been impounded, 

(r) the amount of fines and charges incurred, 


ISTl; 
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(</)the number of cattle sold, 

(0 the proceeds of sale, and 

if) the manner in which those proceeds have been disposed of. 

The owner or his agent shall give a receipt (or the cattle delivered to him, 
and for the balance of the purchase-money (if any) 
paid to him according to such account. 

1'^* officer by whom the sale was made shall 
and^rpius proceeds o^saie. Send to the Magistrate of the District the fines so de¬ 
ducted. 


The charges for feeding and watering, deducted under section i6, shall be 
paid over to the pound-keeper, who shall also retain and appropriate all sums 
received by him on account of such charges under section 13, 

The surplus unclaimed proceeds of the sale of cattle shall be sent to the 
Magistrate of the District, who shall hold them in deposit for three months, and, 
if no claim thereto be preferred and established within that period, shall, at its 
expiry, dispose of them as hereinafter provided. 


Application of fines and un 
r^airned proreeds of sales. 


18 . Out of the smns received on account of fines 
aiul lire unclaimed proceed‘d of the sale of cattle shall 
be paid— 


(<i) the salaries allowed to pound-keepeis under the orders of the Local 
Government; 


ib) the expenses incurred for ihe eonstJ lu tion and maintenance of pounds, 
or for any other purpose connecled with the execution of lliis Act; 

and the surplus* (it any) siiall be applied, under orders of the T./)cal Govern¬ 
ment, to the construction and lepair of roads and bridges, and to other purposes 
of public utility. 

18 . No officer of police, or other officer or pound-keeper appointed under 
officersand pound keepers provisions herein contained, shall, directly or 

not to purchase cattle at sales indirectly, pin chase any cattle at a sale under this 
under Act. 


No pound-keeper shall release or deliver any impounded cattle otherwise 
Pound.keepers when not t.. ^Jan in accordance with the former part of this 


release impounded cattle. 


chapter, unless such release or delivery is ordered by a 
Magistrate or Civil Court. 


CHAPTER V.+ 

Complaints of Illegal Seizure or Detention. 

20 . Any person whose cattle have been seized under this Act, or, having 
.vi ;«* so seized, have been detained in contravention 

of this Act, may, at any time within ten days from the 
date of the seizure, make a complaint^ to the Magistrate of the District or any 


• As to the crediting oi this burpluh to Local Funds, ^ees. 31, m/Va. 
t Ch. V. has been auhstiiuted Ljf the original by Act 1. of [891, 9. 6. 

J The term “ offence, as defined in s. 4 (01 <if trie Code of Criminal Procedure (Act 
V. of includes any act in respect oi which a complaint may be made under this 

section. 

Offences under this section may be Irird in a summary way,—-See Act V. of 1808, s. 
a6o (i) (*"). 
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Mftg;i9trate authoriEcd to receive and try charges without reference by the Magis¬ 
trate of the District. 

21* The complaint shall be made by the complainant in person, or by an 
^ ^ ^ agent personally acquainted with the circumstances. 

Procedure on complam . either in writing or verbal. If it be verbal, 

the substance of it shall be taken down in writing by the Magistrate. 

If the Magistrate, on examining the complainant or his agent, sees reason to 
believe the complaint to be well founded, he shali summon the person complained 
against, and make an inquiry into the case. 

22. If the seizure or detention be adjudged illegal, the Magistrate shall 
Compensation, for ilieiral award to the complainant, for the loss caused by the 

sazure or detention. Seizure or detention, reasonable compensation, not 

exceeding one hundred rupees, to be paid by tlie person who made the seizure 
or detain^ the cattle, together with all fines paid and expenses incurred by the 
complainant in procuring the release of the cattle; 

and, if the cattle have not been released, the Magistrate shall, besides award- 
_ ^ M compensation, order their release, and direct 

ease cate. expenses leviable under this Act 

shall be paid by the person who made the seizure or detained the cattle. 

23. The compensation, fines, and expenses mentioned in section 22 may 

„ , be recovered as if they were fines imposed by the 

Recover, of compensaUon. 



CHAPTER VI, 

PXNALTIK.S. 

Penalty for forcibly oppos- Whoever forcibly opposes the seizure of 

«"e? ““ cattle liable to be seized under this Act, 

and whoever rescues the same after seizure, either from a pound, or from 
any person taking or about to take them to a pound, such person being near at 
hand, and acting under the powers conferred by this Act, 

shall, on conviction before a Magistrate, be punished with imprisonment for 
a period not exceeding six months, or with fine not exceeding five hundred rupeeSi 
or with both. 

25.t Any fine imposed “under the next following section, or for the 
Recovery ofpenalty for mis- offencc of mischief, by causing canle to trespass on 
chief committed by causing any land, may be lecovered by sale of all or any of 
cattle to trespass. cattle by which the trespass was committed, whe¬ 

ther they were seized in the act of trespassing or not, and whether they are the 
property of the person convicted of the offence, or were only in his charge when 
the trespass was committed. 


* See ss. 63 to 70 of the Indian Penal Code (Act XLV. of 1860) and a. 386 of the Code 
of Criioinai Pracedure (Act V. of 1898). Comparei also, s. eg of the deneral Clauaea 

Act (X. of £897). 

t As to the application of s> 25 in the case of cattle trespaasing on a railway, see the 
Indian Railways Act (IX, of 1890), a. 135 (3). 

% In a. 35, the words quoted have been inserted by Act I. of 1891. s. 7. 
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S6. Any owner or keeper of pigs who, through neglect or otberwi«e,dMaag«B, 

'Vii ■/ Peniity for damage cawed Or causes Or permits to be damaged, any land,or any 
to land orcropsor public roada crop or produce of land, Of any pUDllC road,^ by 
allowing such pigs to trespass thereon, shall, on con- 
viction before a Magistrate, be punished wi5i fine not exceeding ten rupees. 

t The Local Government, by notification in the official Gazette, may, from 
time to time, with respect to any local area specified in the notification, direct 
that the forego'ng portion of this section shall be read as if it had reference to 
cattle generally, or to cattle of a kind]: described in the notification, instead of to 
pigs only, or as if the words iifty rupees were substituted for the words 
*Uen rupees,” or as if there were both such reference and such substitution. 

t The Local Government may at any time, by notification in the official 
Gazette, cancel or vary a notification under this section. 

27 . Any pound-keeper releasing or purchasing or delivering cattle contrary 
Penalty on pound-keeper to the provisions of section 19, or omitting to provide 

failing to perform duties. any impounded cattle with sufficient food and water, 
or failing to perform any of the other duties imposed upon him by this Act, shall, 
over and above any other penalty to which he may be liable, be punished, on 
conviction before a Magistrate, with fine not exceeding fifty rupees. 

Such fines may be recovered by deductions from the pound-keeper's salary. 

28 . All fines recovered under section 25, section 26, or section 37, may 
Application of fines recover- be appropriated, in whole or in part as compensation 

ed under section 25,36, or 27. for loss or damage proved to the satisfaction of the 
convicting Magistrate. 


CHAPTER VII. 

Suits for Compensation. 

29 . Nothing herein contained prohibits any person whose crops or other 
Saving of right to buc for produce of land have been damaged by trespass of 

compensation. cattle from Suing for compensation in any competent 

Court. 

30 . Any compensation paid to such person under this Act by order of the 

convicting Magistrate shall be set off and deducted 
from any sum claimed by, or awarded to, him as com¬ 
pensation in such suit. 


* " Public road" here includes a railway —See Act IX. of 1890, a. 1^5 (4). 

+ To s. 26. the last two paragraphs have been added by Act 1 . of 1891, a. 8. 
i For notification^ 

(1) as to elephants and buffaloes issued by the Chief Commissioner, Assam, see 

Assam Rules Maoual, Ed. 1893, p. 25; 

(2) as to Bombay, see note (4) (a) on p. 6, supra. The notifications there referred 

to were also issued under the power conferred by this section ; 

( 3 ) as to certain areas in the Central Provinces, see Central Provinces List of 

Local Rules and Orders, Ed. 1896, p. 18; 

(4) as to certain areas in the Presidency of Madras, see Madras List of Local 

Rules and Orders, Vol. L, Ed. 18^, p, 2a; 
is) as to certain areas in the North-Western Provinces, see the North-Western 
Provinces List of Local Rules and Orders, Ed. 1694. p. 41: 

(d) as to Bengal, see Calcutta Gazette, 1898, Pt. I., p. ; 

( 7 ) as to Cantonment of Nasirabad (Ajmere-Merwara), see Gazette of India. 1898 , 
Pt. II„p.93S- 




CATTLE TEESPASS. 

CHAPTER VIII ♦ 

S UPPLBMINTAL . 

Power for Locel Government 

totreniferimrtuD iiincticmsto Si. The Local Government may, from time to 
to toS notification in the official Gazette,— 

fund. 

(d)t transfer to any local authority^ within any part of the territories un¬ 
der its administration in which this Act is in operation, ail or any 
of the functions of the Local Government or the Magistrate of 
the District under this Act, within the local area, subject to the 
jurisdiction of the local authority, or 

(6)* direct that the whole or any part of the surplus accruing in any dis¬ 
trict under section i8 of this Act shall be placed to die credit of 
such local fund or fandB§ as may be formed for any local area or 
local areas comprised in that district, 

and itiay, from time to time, by notification in the official Gazette, cancel or 
vary any notification under this section. 


un* 



SCHEDULE. 


(AVe section Sm) 

Number and year. 

1 Title of Atl. 

Ill. of >857 . 

An Act relating to trespasses by cattle. 

V, of i860 

An Act to amend Act 111 . of 1857 (relating to trespasses 
by cattle). 

xxn. of i86i . 

An Act to amend Act 111 , of i8,<)7 (relating to trespasses 
by cattle). 


* Ch. VUI. has been added by Act 1 . of 1891, s. 9. 

t For notifications under this clause issued by the¬ 
ta) Government of Bombay, see Bombay List of Local Rules and Orders, Vol. 1 ., 
Ed. T896, pp. 85 A 86 : 

(A) Chief Commissioner of Burma, see Burma Gazette, 1896, Pt, L, pp. 19 
and 500 > 

<^) Chief Commissioner, Central Provinces, see Central Provinces List of Local 
Rules and Orders, Ed* 1896, p. 14; 

(d) Government of Madras, see Madras List of Local Rules and Orders, Vol. L, 
Ed. 1889, pp. aa & 33. 

X For special enactments, see, as to the Central Provinces, the Central Proyincea Lo¬ 
cal Self-Government Act { 1 . of 1883), s. 9, cl. (/). and s. 23 (1), cK (c); as to the North- 
Western Provinces and Oudh, the North-Western Provinces and Oudh Local Boards Act 
(XIV. of tB^)i s. a4i cl. (/), and a. 38. cl. (c); and as to the Punjab, the Punjab District 
^ Boards Act (XX. of 1883), s. ao, cl* (w). 

4 For notifications issued under cl. (6) by the— 

(a) Government of Bombay for certain local areas, see Bombay List of Local Roles 
and Orders, VoL L, Ed. 1896, pp. 65 and 87 : 

(S) Chief Commissioner of Burma, see Burma Gazette, 1694, Pt. L, p. 13, ud ibidt 
18961 Pt. L, p. 
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Rulkhgs under tab Cattle Trespass Act, 


J*** repealing section of Act XVIt. of 
i86Rdoe» not aff^cthe power of a Subordi- 
- Rtte Magistrate under s. 13 of Act III. of 
■857 fCattle TrpspBss).^RBG. v. Mir Sa- 
hbb Kabsauia, I Bom. H. C. R. 100. 
^Weatropp and Tucker. JJ. Nov 25, 

1863-] 

The Utter portion of s, 13 of Act III. of 
18^ having been repealed by Act XVI I. of 
1861 , kM that the offences created bv that 
aaption may be dealt with by the ordinary 
cricninal tribunals, subject to the provisions 
oftheCodeof Criinina] Procedure -'Rkg.v 
A lATnDR PURSHOTAM, 4 Bonj. H. C R. 13. 
£Coucb, C J , and Newton, J. Oct. 4, 1 867 ] 

Iff the case of a conviction by a Subordi¬ 
nate Magistrate, under s. 18 of Act III. of 
18571 a person who, through neglect, per- 
niitted a public road fo be damaged by allow¬ 
ing his pigs to trespass thereon, Ar/d, on a 
reference by the District Magistrate, that the 
conviction was not illegal, because the land 
damaged was a public road, as the right to 
use a public road is limited to the purposes 
for which the road is dedicated —Uho. v. 
LiNGANA BIN GlNBANA,4Bom H.C.R. 14. 
[Couch. C.J.,and Newton, J. Oct 9. 1867.] 


I unlesii persuaded that they were likely to 
give material evidencei and that they Would 
not attend voluntarily.—A kbar Tagudovex 

PUNCHOO Biswas, 10 W.R.4a. ntektop 
and Hobhouse, JJ. Sep. 11, i86S.j 

The order contemplated by s. 62 of the 
Code of Criminal Procedure is a particular 
and specific order addressed to a particnlar 
person or particular persons to do or abstain 
from a particular act or particular acts. 
That section does not empower a Magistrate 
to pass a general order to persons not to 
allow their cattle or horses to run at large 
on the public roads, nor ran such an order 
be pas’jt'd under Act III of 1857 (CattleTres¬ 
pass), wnich applies only to injury done by 
cattle to crops, 8cc., and to the aides of pub¬ 
lic roads and emban'kments.— Quern v. 
Amrrruodbkn, 12 W R. 36, 3 B. L. R., 
A. Cr , 45. s L , 6 B. L. U.'78#i TNorman 
and Jackson, JJ July 26. 1869.] 


Bv virtue of s. 2i of the Criminal Proco- 
dure Code (Act XXV of 1861), a Subordi- 
n^e Magistrate of the ist class has jurisdir- 
tion to try an offence under s. 180! Act 111. 
of 1857 (Cattle Trespass Act), there being 
no proTisipn in that Act as to the authori¬ 
ties by which offences committed under it 
are to be tried.— Reg. -y. Gano^ kom Ma- 
HASU, s Bom. H. C. R. 13. [Couch, C ]. 
and Newton, J. Feb. 12, 1868 1 

In a case of public nuisance under s. 290 
Of the Penal Code, it must be proved that 
injury, danger, or annoyance has been cans- 
cither in regard to the enjoyment of pro- 
^rty, or the exercise of a public right on the 
part of a portion of the community, or of 
any particular class of people. The fact 
that there is a special law (Act III. of 1857) 
to meet a particular offence (in this case 
cattle-trespass) does not prevent the punish¬ 
ment or the offenders under the Penal Code 
if an offence, which could have been riahtly 
puai^ed under the Penal Code, was eltab- 
hahed*— Omooeam v. Lamesor: Webster 
V , Kkena, 9 W. R. 70. [Phear and Hob- 
hovse, JJ. May 23, 1868.] 

In a case offorcibly rescuing cattle un- 
ders. i3,Act HI. of i8S7 (Cattle Trespass) 
in which the accused did not summon any 
WitaMes» it was held that, even if the ac"^ 
cuaea wanted them summoned, the Maivis- 
s. 362 Of the Code of Criminal 
Procedure, need not have summoned them. 


Certain persons were convicted under s. 
13 Act Ml. of 1857 (Cattle Trespass), and 
sentenced to fifteen dnys’ imprisonment 
and a fine, or in default to imprisonment for 
the term of seven days. No provision is 
made in the Act for awarding imprison meat 
in default of payment of fine, but the pri¬ 
soners were liable under the section to six 
months' imprisonment and a fine of Rs. 500. 
The High Court refused to interfere with 

Mad. H. C. K. Ap. xai. 

A MNE levied by a pound'keeper is not a 
punishment imposed on conviction for an 
oftunce . and it is an error to hold that a 
person rannot be tried tor an offence under 
Act XXVI. of 1850. because be has paid a 
under s 6 of Act III. of 1857 (Cattle 
Treapavs) — Re6 v. Durgaram Madhav- 
BAM, 7 Bom H c R. 55. [Gibbs and 
Melvdl, jj, June 16 1870.] 

* person liable under s. 425 of 
the Penal Code for mischief in consequence 
of damage done by cattle.trespass, he must, 
in some way. have caused the cattle to enter 
the prosecutorN fields, knowing that, by ao 
doing, he is likely lo cause damage. Mere 
neglect to keep the cattle from sinyiog ts 
not sufficient—M ajor Forbes «. Grish 
Chundbr Bhuttacharjxb, 14 W R ^1 • 

6 B. L. R Ap., fCouch, C.J., aid Jack^ 
son, J. Aug. 12, 1870.] 

The illegal seizure and detention of cattle. 
^ which s. 14 of Act ( 11 . of 1857 (Glattle 
Trespass) refers, is notan “offence - within 

< 6 ), of the Court Pees Act <V1I. of 1870). 
Complaints of such illesal seizure and^. 
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twtiDft do Aot voqoire a stamp. H soch 
coasplaints Jio stamped, it is not competent 
fjor tbe Court to direct that the accused 
shalt vapay the amount of such stamp to 
the comptaiBaDt^Raa. v. Avji bin Naru, 

8 Bom. H.C-R* 23 . [Bayley and Melvill, 
JJ. M«y 17, 1B71.3 

W HERB a prisoner was properly convicted ' 
on the evidence of illegally seizing cattle, I 
but was sentenced under the uld law 
Ilf* of 1857) when that Aft had been repeal 
«d by Aft 1 . of 1871, the High Court declined 
to interfere with the sentence, Ub the latter 
Aft was in force at the time of the convic¬ 
tion and sentence, and no injustice had been 
done. —Mohbsh Nath v. Hubo Mo hum 
Ghosal, 16 W. R. 13 . [Kemp and Glover, 
JJ. June 16. 1871 ] 

Whrrb a sub-inspsetor of police was 
charged wuh having purchased a puny 
which had been impounded, it wa^ held that ; 
the Magistrate should have proceeded un¬ 
der s J 9 , Aft*i. of 1871, taken with s. 169 of 
the Penal Code, and ihattbe accuHed could 
not be convicted under s. 406 of the Penal 
Code of criminal breach nf trust -^/n re 


tain Magistrateb to adjudicate oompeasation 
to a party injured by ait illegal Beixure.CoerU 
fees paid by the complainant may form part 
of such compensation. It is not Ihwful to 
pass sentence of fine or Of imprfsonment 
in default of payment of the compenaatiDii 
awarded in a matter under a. Si of the Cat* 
tie Trespass Act (I of 1871). —In re Ketab- 
Di Munuul, 2 C L. R. ^7. [Markby and 
Prinsep, JJ. May 9, 1878.] 

A Magistrate having, under j, aaof the 
Cattle Trespass Act, 1871, ad judged a seizure 
of cattle to be illegal, directed the captor, 
under s. 31 of ihe Court Fees Act, 1870, to 
pay the complainant the cost of the stamp 
and process-fees incurred in prosecuting the 
complainant. H^ld Chat s. 31 of the Court 
Fees Act did not apply- Held also that, un¬ 
der s. 23 of the Cattle Trespass Act, such 
costs could be awarded to the complainant 
as compensation for the loss caused by the 
seizure and detention of the cattle.— ShRIKH 
Hussain v. Sanjivi, 1 . L.. R., 7 Mad. 345. 
[Muitusami Ayyar and Hutchins, J [. Feb. 
3p I £'84 ] 

The owner of an animat which strays on to 




Rajkristo Biswas, iTi W. K 5^; 8 R L. another ^ Und. and causes damage to the 
R., Ap. I. £Keinp. O/fg. C 1 , .'md Ainslir, ■ crop thereon, docs not, unless he has wil* 

J. Sep. 25. 1871.^ fully driven it upon the land, commit theof- 

hnee of mischief under 3 426 of the Penal 
. Magistrate convicted, iindei s. ■ Codt- -Qiiki.'n Empress v Shair Raju, 1 . 

37 of Aft \ of 1871, a ptTsoii who was not l R. q Bom. 171. [West and Nanabhai 

himself a pound-keepi'r, but was merely en- Haridas. IT Nov '37. 1884 ] 
tertained by the police-paiil, who was ex- 

officio pound-keeper under s 6 of the Aft, seizure of cattle under colour 

the High Court annulled the conviction and Cattle Trespass Act, 1871, not haviog 

sentence passed upon the accused —Rvo v. been constituted an onence under that Act or 
Vakta VALAD Lakhu, o Bom. H C R. 164. otherwi'^e. an award of compensation, under 
[Melvill and Keniball JI. Feb. 8, 18721 s. 250 of the Code of Crimindl Procedure, tq 

the accused on such complaint, is illegal.^ 
S. 32 of Aft 1 . of 1871 (Cattle Trespass) PiTCHt r Ankapp.a, I L R . 9 MarT 102. 
does not provide for a fine in addition to [Brandt, J. May 29, 1865.] 

nsation.—P ro., Aug i, 1873,7 Mad i i- # j j j 

R An icziv No appeal lies from an order passed under 

s. 22 of the Cattle Trespass Act (f. of 1871), 


eompe 
H. C. 


Where there was a dispute as to the 
ownership of land on which the complain¬ 
ant’s cattle were found, the complainant stat¬ 
ing the land belonged to A, who gave him 
the right to graze his cattle there, and the 
party rharg^ (who had seized and im¬ 
pounded the cattle), claiming the land as his 
own, it was held that the order of the .\Iagis 
trate, referring the purlicsto the Civil Court, 
was illegal; and th.ii he should have dis- 
poaed of the case himselr under the Cattle 
Trespaia Aft ( 1 . of 1871), s. 22.—Sheik 
Tuhhoo V. Kurbem Buksh, 23 W. R 2 
[Kemp and Bircb. JJ. Nov. 23, 1874.] 

The illegal, seizure of cattle, under s 02 
of the Cattle Trespass Aft rl of 1871), is not 
a criminal offence. The law allows cer¬ 


awarding compensation for illegal seizure 
of cattle.— Qukbn-Empkess v. Raya Lakh- 
MA, 1. L R , ro Bom. 330 [Birdwood and 
jardine ]J. Dec. 16, 1885] 

I.N a case instituttd upon complaint made 
under s. 20 uf the Cattle Trespass Act, the 
Magistrate acquitted theaccus^, and being 
of opinion that the complaint was vexations, 
directed tUe complainant to pay compensa¬ 
tion to the accused as under s. 250 of the 
Code of Criminal Procedure Held that the 
act coinplained of was not offence within the 
meaning of the Code of Criminal Procedure, 
arid that th i order awarding compensation 
was illegal — -ICottalanada v. Mutmaya, 1 . 
L. R,9 Mad 374- [Muttusami Ayyarand 
Parker, JJ. April 16, 1886.] 
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Ruunos umdu ths Cattijk Tkwam Kct-^conHumd, 


JkOEU 


A OfumAtKt WAS made ae^ost certain 
imoaa under s. ao of the C^e Trupnes 
Act of 1871, cbarajBf them with having 
tW i f ally aaU^ and d^tned the complain- 
Mto cattle* The Assietnat MagietTate, viho 
heard the complaiiit, found it to i»c false, and 
ha ordered the complainant to pay Rs. ao ne 
compensation to the accused, and, in default 
to iuffer simple impiisonment for ai days. 
Oo application to the High Courts kwld that 
the order was illegal, and must be set aside. 
—Im thb Matter ofKala Ch and e. Guda* 
DHua Biswas, (, L. R., 13 Cal. 304. [Prin* 
•ep and Beverley, JJ. Aug. 3, 18S6.') 

Pace ESDI NOS under s. as of the Cattle 
TVespass Act sreff«BSi'*civil in their nature, 
a Magistrate being at liberty under that 
section to assess and enforce, in a summary 
manner, compensation for an injury for 
sAich a civil action might be brought. An 
order, therefore, for the payment of a sum as 
fine and compensation, passed against two 
persons under that section, which does not 
specify the proportionate amount payable 
by each, is good.^NRAZ v. MOMSOOR, I. L. 
R., 14 Cal. 175. [Petheram, C.J., and 
Beverley, J. Dec. so, 1886,] 


No appeal lies against an order made un¬ 
der B. 93 of Act I. of 1871 ^fn re Khadar 
Khan. 1 . L. R.. n Mad, 359. [Collins, C- L 
and Muttusami Ayyar, J. Dec. 15, 1887.] 

No appeal lies from an order under s, as 
of Act 1 . of 1871, awarding compensation for 
illegal seizure of cattle. Queen-Em^ess v, 
Aofomo (1. L. R., 10 Bom. 230) followed.*- 
Dhiru e. OiNONATH Dts alias Dinu, I. L, 
R>, 15 Cal 71a, [^ilson and Tottenham, 
JJ- May 18,1888O 

A SUIT for compensation for wrongful 
seizure of caUie will lie in a Civil Court, the 
provisions of Act 1, of 1871 being no bar to 
Mch a suit. iVwBiij Mollak v. Loll Mohun 
(15 W. R. 279) approved of. 

Kolia DHTBi (2 C. L. R. 344) dissent- 
M from.— Shuttrughon Das Coomar v 
Hokna Showtal. I. I, R, 16 Cal. /co 
[Pigotsnd Beverley, JJ. Jan. 7, 1889.] 

An accused was found to have loosed the 
complainant's cattle at night from a cattle- 
pen to have driven them to the pound 
J^the oiweet of sharing with the pound- 
waper the fees to be paid for their release. 

Hu under Act ] of 

1871 <The Cattle Trespass Act), and, under 
^provisions of s. aa ordered to pay com- 
^nation to the complainant, and, in default, 

imprison, j 

merit, fffid that s. 22 was inapplicable to ’ 


tho facts of the ease, Rod that the order muA 
be set aside. On the facta it was not a case 
of *' illegal seizure and detention " of cattle, 
but rather one of theft, as all the elements 
of that offence were present, and the accused 
should have been charged with and tried for 
thatoffence. ffrld^ further, that theseotenos 
of imprisonment in default of payment of 
the compensation was not warranted by law. 
Compensation may be levied as a fine, and 
the ordinary mode of levying fines fs Ufd 
down in s. 386 of the Code of Criminal Pro¬ 
cedure* The law nowhere provides that 
fines may be levied by means of imprhon- 
menr.—P arvac Rai v. Arju Mian, I. L R., 
92 Cal. 139 [Petherani. C .J , and Beverley, 
J. Aug. iS, 1894.] 

The jurisdiction conferred by sb. 90to 93 
of the Cattle Trespass Act ( 1 . of 1871) is a 
special jurisdiction, and as such, it is under 
s. I of the Criminal Procedure Code {Act X. 
of 1S82) unaffected by its provisions; and, 
therefore, s, 192 does not authorize the 
fran.^/f*r of a case to which ss. 9 o to 93 of the 
Cattle Trespass Art apply. — Shana v. 
Lhchhi’ SHEiKH. f L, R., 23 Cal. 300. 
[Maepherson and Banerjee. TJ. Sept q 
1895,] 


The illegal seizure of cattle alluded to in 
ss. 20 to 23 of the Cattle Trespass Act (f. 0/ 
1871) is not an “ offence" under s. 4 (p) of 
the Criminal Procedure Code, and cases cos- 
nected therewith are accordingly not triable 
by the summary procedure described in 
Ch, XXII. of that Code. Pi/eAi v. *4 n- 
dappfl (I. L. R., 9 Mad. i 12) and Kotto- 
ianada v Mulkaya (J. L R., 9 Mad. 374) 
followed.—N bdaram Thakur tr Joqnab. 1. 
L. R., 23 Cal. 248. [Ghose and Hill, ]). 
Sept. 17, 1895.] 

. ill* Criminal Procedure Code 

(Act X of rSSz) does not authorize a Dis¬ 
trict Magistrate to transfer for trial to a 
Subordinate Magistrate cases which are not 
within the powers of that Magistrate to trv 
either under s, ag of the Code, or under Mine' 
special or local law. A District Mieistnie 
cannot transfer to any Magistrate cases un- 

i^r’i *■*“•'*1.^®’''*** of 

18711 which are triable only bv the twn 
MagistiatesspeciBed i„^ that see¬ 
der i il" “/tK 

oer s. 92 01 the Art, passed bv an* 
Magisttate. is illegal. aSd cannw be cured bi 
the pr(»isions of s. 539 or s. 537 of the Crl 
».nal Procedure Cod 7 -RaoHu , 

Aspoi. Wahab. 1. L. R., an Cal AAO 
[Ghose and Rampin,’, JJ. 

A complaint of the wrongful seizur* 
Mttle IS not a romplaint of an offence within 
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RvLiSGa vwm THf Cattli Trespass kcx^c^luded. 


the fiMftninf of the Code of Crimioal Proce- 
dnrR ConsequentljTk on the dismitsal of 
inch M oonpUint, it te eot competent to a 
Court to act under at 560 of the Code* and 
award compensation to the persons against 
whom the complaint is made Pitchi r. An- 
(I. L. R , 9 Mad 10a), KoUalanadm v. 
Muikaym (I.LtR*. i^Cal $ 04 )t JCala CMand 
V. GudadJimr Biswas ( 1 . t. R., 9 Mad. 374), 
and Ntdarana Tkakur v yoonab (I. L. R., 23 
Cal. 24^, referred id.-^Mkchai v. Shko- 


BHiK, 1 . L. R., ift All. 353. [Baneriij J. 
May s, 1896.] 

S. II of the Cattle Trespass Act ( 1 . of 
1871) having been applied to forests bjrs. 
69 of the Indian Forest Act (Vll. of 1879), 
the seizure by a forest*officer of cattle found 
straying in a reserved forest U legal, even 
though no damage has actually bwn done. 
—Qubsm-Empbess V. Babaji Laxmax, 1. U 
R , 9 S Bom. 933, ('Parsons and Ranade. 
JJ. Sep. 9. 1897.^ 


vmx. 

Aotl. 
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ACT NO. IV. CF 1871. 

THE CORONERS ACT, 

RXCIITID G, G/s Assbkt om thi zt^h Jahuakt 1871. 

An A<t to consolidatt and amtnd the Lawi relating to Coroners, 

WiitKUS It ig eipedient to congolidate and amend the laws relating to Coro- 
ncTS in the Presidency-towns; It is hereby enacted as 
follows:— 

CHAPTER L 


PaELlMlNARY. 

1 . This Act may be called the Coroners Act, 
1871. 

[Local extent.'] Repealed by the Coroners Act (X, 0/ s88t)^ 
[Commtncmtnt^ Reptaled ty the Repeating Act (KVL of 18^4). 

2 . [Repeal of enactments^ Repealed by ike Repealing Act (XIL if 


CHAPTER II. 


Appointment or Coronkrk. 


8 -* Within the local limits of the ordinary original civil jurisdiction of each 
Curotier* of Caicutu And oE tite High Courts of Judicature at Fort William and 
Bomb&y. Bomb^, there shall be a Coroner. Such Coroners 

shall be called, respectively, the Coroner of Calcutta and the Coroner of Bom¬ 
bay. 

Their appuintmeiit, lutepeo* Every such officer shall be appointed and inaT 

•ion* and lemoval. be suspended or removed by the Local Government.t 


Coroners to be ' public .ser¬ 
vants. * 


S. Every Coroner sliall be deemed a public ser¬ 
vant within the meaning of the Indian Penal Code. 


Power to hold other officei. 


0 . Any Coroner may hold simultaneously any 
other office under Government. 


7 . [Oath to be taken by Coroner.'] Repealed by the Oaths Act (X, of i8j3)» 


CHAPITER IJI. 

Duties and Powers of Coroners. 

8 . When a Coroner has reason to believe death of any person 

JuriftdicUoo toeoquiio into been caused by accident, homicide, suicide, or 

deat^. suddenly by means ui.known, or that any person, be¬ 

ing a prisoner, has died in prison, 


* S. A has bean substituted for the original by Act V. of 1689, s. a. 
t The Bfcond paragraph of 1. 4 has been omitted, having bien repealed by the Re¬ 
pealing and Amending Act (XII. of 1891). 

t xho words <mottd have been substituted for the words, “ is informed, ' by the Ccro- 
ners Act (X. of 1881s. 
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and that the body is lying 'wilbin the pkee for vhich the Coroner la so ap* 
pointed, 

the Coroner shall enquire into the cause of death. 

Every such enquiry shall be deemed a judicial proceeding within the mean¬ 
ing of section 193 of the Indian Pena) Code. 

8 . Whenever a prisoner dies in a prison situate within the ptace for which 
Coionrr to be sent ior when » CoToner is SO appointed, the Superintendent ^*lhe 
prisoner dies. Prison shall send for the Coroner before Che body is 

T>uried. Any Superintendent failing herein shall, on conviction before a Magis¬ 
trate. be punished with fine not exceeding five hundred rupees. 

Nothing in the former part of this section applies to cases in which the death 
has been caused by cholera or other epidemic disease. 

10 . Whenever an inquest ought to be holden on 
any body lying dead within the local limits of the 
jvirisdiction of any Coroner, he shall hold such in¬ 
quest, wliether or not the cause of death arose within 
his jurisdiction. , 

11. A Coroner may order a body to be disinterre d within a reasonable lime 
Power to t.rJer body to be Jitter UiC death cf the deceased person, either for the 

disinterred. puTpose of taking an original inquisition where none 

has been taken, or a furihcr inqu'ibition where die first was insufficient. 

12 . On receiving notice of any death mentioned in section 8, the Coroner 

. shall summon five, seven, nine, eleven, thirteen, or 

Summ'inifig jury. fifteen respeclable persons to appear before him at a 

time and place to be specified in tlic summons, for the purpose of enquiring when, 
Low, and by what means, the deceased came by his death. 


Power to hold iiiciuests on 
bodies within local limits, 
wharever cause o£ death oc- 
cuned. 


Inquest may be on Sunday. 


Any inquest under this Act may be held on a 
Sunday. 


18 . When the time arrives, the Coroner shall proceed to the place so speci- 
^ ^ tied, open the Court by proclamation, and call over 

Openme Court. 


14 . When a sufilcient jury is in attendance, he shall administer an oath to 
each juror to give a true verdict according to the 
evidence, and shall then proceed with the juiy to 
view the body. 


Jurors to be sworn. 


15 . Tiic Coroner and the jury shall view and examine the body at the first 
sitting of the inquest, and the Coroner shall make such 
observations to the jury as the appearance of the body 
requires. 


View ol body. 


16 . The Coroner shall then make proclamation for the attendance of wit¬ 
nesses, or, where the enquiry is conducted in secret, 
shall call in separately such as know anything coucera- 
iiig the death. 


rroclamation fur witncsbcs. 
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17 » ** It shall be the dutj of all persons acquainted with the circumstances IflVl. 
« . . attending the death to appear before the inquest a$ 

ummofiina wi esses. witnesses; the Coroner shall enquire of such circumT ^ 
stances and the cause of death; and if, before or during the enquiry, he is inform¬ 
ed that any person, whether within or witlioutthe local limits of his jurisdiction, 
can give'evidence or produce any document material thereto, miy issue a sum¬ 
mons requiring him to attend and give evidence or produce such document on 
the inquest.”* 

Any person disobeying such summons shall be deemed to have committed 
an offence under section 174, section 175, or section 176 of the Indian Penal Code, 
as the case may be. ” * 

For the purpose of causing prisoners to be brought up to give evidence, the 
Coroner shall be deemed a Criminal Court within the meaning of Act No. XV. 
of 1869 {io provide fadlitm for ohtdining the evidettce and appear amt of prisoners^ 
and for service of process upon /hem). 

18 . The Coroner may direct tlie performance of a posi-morlem examina- 

„ . ^ lion, with or without an analysis of the contents of the 

os -7fiorteni examinations. qj. [ gtestincs. by any medical witness sum- •p' 

moned to attend the inquest; and every medical witness, other than the Chemical^’ 

„ , ^ j- I Examiner to Government, shall be entitled to such 

ee> o me ica wi nesses. reasonable remuneration as the Coroner tliinks fit. 

19 . All e\’idence given under this Act shall be on oath, and the Coroner shall 

Evidence to be on oath. bound to receive evidence on behalf of the party 

Evidence on behalf of ac- (if any) accuscd of causing the death of the deceased 

cused. person. 

Witnesses ui^ cquain ted witit the English language shall be examined through 
medium of an inteq)reter, who shall be sworn to 
Interpreter. intcrjiret truly as well the oath as tlie questions put to, 

and the answers given by, the witnesses. 

After each witness has been examined, the Coroner shall enquire whether 
Questions sujTgested by jury Wish any further questions to be put to the 
jury. witness; and if tiie jury wish that any such questions 

should be put, the Coroner shall put them accordingly. 

20 . The Coroner shall commit to writing the material parts of the evidence 

Coroner to take down evi- to the jury, and shall read, or cause to be read, 

over such parts to the witness, and then procure his 
signature thereto. 

Any witness refusing .so io sign shall be deemed 
to have committed an offence under section tSo of the 
Indian Penal Code. 

Every such deposition shall be subscribed by the 
Coroner. 

“ For the purposes of section 26 of tlie Indian Evi¬ 
dence Act, i872,t a Coroner shall be deemed to be 


dence in writing. 


Witnesses to sign dep:isi- 
tions. 


Coroner to 
positions. 


subscribe de- 


Coroner a Magistrate. 


a Magistrate, "i 


* The first two clauses of s. 17 have been substituted for the original ones by the 
Coroner's Act (X. of 1881], a. 6. 
t Act 1 . of 187a. 

i To 8. ao, the lut clause quoted has been added by the Coroner’s Act (X. of xS8i), 
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Adjimmnent iA inquest. 


Tbe Coroner may adjourn the inquest from 
time to time, and from place to place. 


Whenever the inquest is adjourned, the Coroner shall take the recopi- 
. « zances of the jurors to attend at the time and place 

jarors recqgmiances. appointed, and notify to the witnesses when and where 

the inquest will be proceeded with. 


The amount of such recognizances shall in each case be fixed by the 
Coroner, 


22 . When all the witnesses have been examined, die Coroner shall sum up 
^ ^ . the evidence to the jury, and the jury shall then con- 

Owner to sun. «P to jury, gifler of their verdict. 


28 . When the verdict is delivered, the Coroner shall draw up the inquisition 
Coroiwr to draw up inqui- according to the finding of the jury, or, when the jury 
hitiun. is not unanimous, according to the opinion of the 

majority. 


24 . ENtiry inquisition under this Act shall be signed by the Coroner with 
his name and style of office, and by the jurors, and 
sliall set forth— 


Contents of inquisition. 


(1) where, when, and before whom, the inquisition is holden, 

(2) who the deceased is, 

(3) where his body lies, 

(4) die names of die jurors, and that they present the inquisition upon 

oath, 

(5) where, when, and by what means, the deceased came by his death, 

and, 

(6) if his death was occasioned by the criminal act of another, who is 

guilty thereof. 


If the name of the deceased be unknown, he may be described as a cer¬ 
tain person to tbe jurors unknown. 

Every such inquisition shall be in the form set forth in the second schedule 
hereto annexed, with such variation as the circumstances of each case require. 

2 & When the verdict is that the death has been caused by culpable ho- 
Proecdure where verdict micule amounting to murder, or by culpable homi- 
ainuunt^ to murder, culpable cide not amounting to murder, or by a rash or neg- 
hom^e, or killing by neg- Jigcui jct not amounting to cul^ble homicide, the 
Coroner shall bind by recognizance any penon 
knowing or declaring anything material touching such murder, homicide, or 
act, to appear, at the next criminal sessions at which the trial is to be, then and 
there to prosecute or give evidence against the party charged. 

The Coroner shall certify and subscribe such recognizances, and shall, 
Ccynnw to certify and deli- immediately after the inquest, deliver them, together 
wr inquisition, depositions, with the inquistion and evidence, to the proper offi- 
and rewgniiances. jg hie. 


26 . The Coroner shall also, where the verdict justifies him in so doing, 
Wamot against parson issue his warrant for the apprehension of the person 
accused. accused, and commit him ^ prison until be is thence 
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diacbcrged by doe conne of l&w, or, if he be already in prison, issue a detainer ISIS, 
to tbo officer in charge of ^e jail in which he is. 


vn. In cases where the jurj has found against any person a verdict of 

„_ ^ . culpable homicide not amounting to murder, or of 

Power to accept bail. killing by a rash or negligent act not amounting to 

culpable homicide, the Coroner may, if he thinks fit, accept bail with sufficieni 
sureties for the appearance of such person at the next criminal sessions ; and 
thereupon such person, if in custody of any officer of the Coroner’s Court, or in 
any jaJl under a warrant of commitment issued by the Coroner, shall be dis¬ 
charged therefrom. 


28 . When the proceedings are closed, or before, if it be necessaxy to ad¬ 
journ the inquest, the Coroner shall give his warrant 
Wairant for burial. for the burial of the body on which the inquest has 

been taken. 


29 . No inquisition found upon or by any in¬ 
quest shall be quashed for any technical defect. 

In any case of technical defect, a Judge of the High Court may, if he 
thinks fit, order the inquisition to be amended, and 
the same shall forthwith be amended accordingly. 


Inquisitions not to be quash¬ 
ed for want of fornn. 


Amendment of inquisition. 


80 . It shall no longer be the duty of the Coroner to enquire whether any 

Cessation of jurisdiction as person dying by his own act was or was not/eh de 
to treasure-trove, wrecks, &c. se^ to enquire of treasure-trove or wrecks, to seize any 
fugitive’s goods, to execute process, or to exercise as Cqroner any jurisdiction 
not expressly conferred by this Act. 

Felo de se, A /eh de se shall not forfeit his goods. 

Deodands. Deodands are hereby abolished. 


CHAPTER IV. 

CoRONKRs' Juries. 

81 . Whenever any person has been duly summoned to appear as a juror 
Fine on juror nefilectinc to by a Coroner, and fails or neglects to attend at the 

attend. time and place specified in the summons, the Coro¬ 

ner may cause him to be openly called in his Court three times to appear and 
serve as a juror; and, upon the non-appearance of such person, and proof that 
such summons has been served upon him, or left at his usual place of abode, 
may impose such fine upon the defaulter, not exceeding fifty rupees, as to the 
Coroner seems fit. 

82 . The Coroner shall make out and sign a certificate, containing the name 
Certificate as to defaulting And surname, the residence, and trade or calling, of 

juror- every person so making default, together with the 

amount of the fine so imposed, and the cause of such fine, 

and shall send such certificate to one of the Magistrates of the place of which 
he is the Coroner, 

and shall cause a copy of such certificate to be served upon the person so 
Service of copy of certifi- jined by having it left at his usual place of residence, 
. or by sending the same through the post-office, ad¬ 
dressed as aforesaid and registered. 
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88 . Thereupon such Magistrate shall came the 
fine CO be levied in the same manner as H ithedbcoi 
imposed by himself, 

84 . Unless in case of necessity, no person arho has appeared, or has been 
Jiimrk not to be twice sum* summoned to appear, as a juror on an inquest, and 

moAedaritbiBthft year. has not made default, shall, \rithin one year after 

such appearance or summons, be summoned to appear as a juror under this 
Act, 

8 5. When an inquest is held on the body of a prisoner dying within a 
Jurors Pit inquest on pri' prison, no ofhccr of the prison, and no prisoner con- 

lined therein, shall be a juror on such inquest. 




1 ^; 


Levy^fane. 


CHAPTER V. 

Rights akd Lcabiutiss ok Coroners. 

36 . Every Coroner shall be entitled to such salary for the performance of 

Coroner's salary. prescribed in that bcUaU 

by the Governor-General in Council. 

37 . All disbursements <luly made by a Coroner for fees to medical wl t- 

Disbursenientato be repaid, of rooms for the jury, and the like, sba II 

be repaid to him by the Local Government, 

88 . Every Coroner may, from time to time, with the previous sanction of 
Power to appoint deputy. Government, appoint, by writing under his 

, , . ,, hand, a proper person to act for him as his deputy 

m the holomg of inquests.* 

All inquests taken and other acts done by any such deputy, under or by 
virtue of any such appointment, shall be deemed to be the acts of the Coroner 
appointing him ; 

such deputy shall act for any such Coroner except durin^ 
the illness of the said Coroner, or during his absence for any lawful and rea" 
aonable cause. 

Every such appointment may at any time be 
Revocation ofappointment. cancelled and revoked by the Coroner by whom it 
was made. 


Exemption from serving an 80 . Xo Coroner or Deputy Coroner shall be 

liable [0 se^^'e as a juror. 


Privilege from arrc&t. . . Coi oners and Deputy Coroners shall be 

l>rivileged from arrest ^Yhilc engaged m the discharge 
of their ollicia! duty. 


41 . Any Coroner or Deputy Coroner failing to comply witli the proviaiooB 
failure to com- of this Aci, Of otfierwise misconducting himself in the 

♦hi t i. Tf. Jf'S office, shall be liable to such fine as 

me c.nief Justice of the High Court, upon summaiy examination and prod of the 

iwlure or misconduct, thinks fit to impose. 


xewilfd bv which Here 

repeaiea oy the Uaiha Act (X. of 1873), have here been omitted. 
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40. No proceeding for anything done under this Act, or for any failure to 
tVocMdieffB barred by ten- comply with its provisionSi shall be commenced or 
d*r. prosecuted* after tender of sufficient amends. 


FIRST SCmJ)VLE.—[/^e/>mM hv Act XIL of 


SFiCONl) SCHKDULK. 
f'oriM of /ttqittsittot?. 

An iNarisiTioN taken ai on thi* day of i8 , before E F, 

Coroner of , on I'iew of the body of A H, then and there l3’in^ dead, upon 
the oath of G H, I J, K L, and M N, then and there duly sworn, and rharged lo 
enquire when, how, and by what means the said A B came to his death. 

We, the said jurors, find unanimously- by a majority of | that the 
death of the said A li was caused on or about the day of l8 , 

by [here state cause of deaiti as hi the foilexatopics] :— 

/. Cases of /nan]—a blow on the head with a stick iiiflicled on him by 
C' 1-), under such circumstances that the Act of 
C I) was justihabic [or accidental homicidej. 

—a stab on the heart with a knife inflicted on him by 
(‘ O, under such circumstances that the act of 
C O was culpable lioniicidc not amounting to 
murder for culpable homicide amounting to 
murder, or a rash or negligent act not amount¬ 
ing to ciilpalile homicide]. 

2. Cases of accident \—falling out of a boat into the river Hugh whereby 
he was drowned. 

—n kick from a horse, which fractured his skull, and 
ruptured blood-vessels in his head. 

^7. Cases ofsrticidej —shooting himself tlinnigh the head with a pistol. 

—rirsenie, which he voluntarily administered to himself. 

4, Cases of sudden death hy ^neans Hi/A'umun]—disease of the heart. 

—apoplexy. 

—sunstroke. 

And so say the jurors upon their oath aforesaid. 

Witness our hands. K K, Coroner of 

Ci H, I J. K L. M N. O P (jiirorsj. 


Rulings ondfr thk Coronrrs Act. 

THtiCoroner of Calrutta has no power to | Wiikrk the Magistrate of a Division held 
commit to prison pending an inquest. In ' .tii inquiry, under s 135 of the Criminal 
cases when he has authority to rommit, a ' Proredure Code, into the cause of the death 
commitment to the officer deputed to receive ! of a, person found dead under suspicious 
prisoners by the statute in force is valid, and circumstances, and, without making a spe¬ 
lt is not necessary that the commitment be | cific charge against auy person, drew up a 
directed to the Sheriff.—/n re William | report embodying the result of his inquiry, 
Taylor, a Ind. Jur., N. S., 101. [Phear. J. \ and sent the report to the Magistrate of the 
Jan. 4, 1867 ] I District, and subsequently proceedings were 

* Certain words referring to the limitation of suits, repealed by the Limitation Act 
(IX. of 1871), have here been omitted. 
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taken arainst one of the witnesses, which 
likimatdy resulted in an acquittal, held by 
the High Court that, there being nothing 
in the language of s. 135 requiring the Ma¬ 
gistrate holding such an inquiry either to 
make a report or to come to a finding, the 
report actually sent could not be considered 
as part of a judicial proceeding, and that, 
therefore, the High Court has no power to 
send for it under s. 2 g/S of the Criminal 
Procedure Code No analogy exists between 
a Coroner’s inquest and an inquiry into the 
cause of death under the Criminal Procedure 


Code.Wn re Trovlokhanath Biswas and 
Ram Churn Biswas, 1 . L. R , 3 Cat. 749 ; 
3 C L. R. 59 [Markby and ^insep, JJ. 
April 30, 1878.] 

A Presidency Magistrate is competent to 
hold a preliminary inquiry into the case of an 
accused person who has been committed to 
the High Court by the Coroner under s. 25 
of Act IV. of 1871.— Queen-Empress e. 
Mahomed Rajudin, 1 . L. R„ 16 Bom. 159. 
[Birdwoodand Parsons, JJ. Dec, 18,1890.] 
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ACT NO. XXVII. OF 1871.* 

THE CRIMINAL TRIBES ACT, 1871. 
Ricuvbd ihb G.-G.’s Assent on the izth October 1871. 
Ah Attfor the RtgislrtUion of Criminal Trtbat and Eunuchs. 


Short title. 


Wherkas it is expedient to provide for the registration, surveillance, and con* 
. trol of certain criminal tribes and eunuchs; It is here¬ 

by enacted as follows ;— 

1. This Act may be called the Criminal Tribes 
Act, 1871. 

[CommencemeniJ\ Repealed by Act XVL of 18^4^ s, /. 

This section and section zo extend to the whole of British India; the rest of 
Local extent extends only to the territories under the Go¬ 

vernments of the Lieutenant-Governors of Bengal,f 
the North-Western Provinces, and the Punjab, respectively, and under the 
administration of the Chief Commissioner of Oudh : 


Provided that any Local Government, with the previous sanction of the 
Governor-General in Council, may, by notification in the local official Gazette, 
declare all or any of the provisions of this Act as amended by subsequent legislation 
to be in force in the whole or any part of the territories under its government! 

1A.$ In this Act the word.s ' tribe,' ' gang,' and ‘ class,' shall be deemed to 
Definition of tribe, e^g, include any portion or members of a tribe, gang, or 
and class. class. 


PART I. 

Criminal Tribes. 

2. If the Local Government has reason to believe that any tribe, gang, or 
Loci Government to re- ^lass of iwsnns, is addicted to the systematic com- 
port what tribes should be de- mission of non-bailable offences, it may report the 
dared criminal. case to the Governor-General in Council, and may 

request his permission to declare such tribe, gang, or class to be a criminal tribe. 

& The report shall state the reasons why such tribe, gang, or class, is con- 
Repork to contain certain sidered to be addicted to the systematic commission 
particularB. of non-bailable offences, and, as far as possible, the 

nature and the circumstances of the offences, in which the members of the tribe 
are supposed to have been concerned ; and shall describe the manner in which it 
is proposed that such tribe, gang, or class, shall earn its living when the provisions 
hereinafter contained have been applied to it 

4. If such tribe, gang, or class, has no fixed place of residence, the report 
Occupation of wandering shall State whether such tribe, gang, or class, follows 
tribeto M stated; any lawful occupation, and whether such occupation 


* Under s, a of the Scheduled Districts Act (XIV. of 1874), this Act has been declared 
In force in the Districts of Hazdribdgh, LohArdaga, and Minbhum, Pargana Dhiibhum, 
and the Kolhan. 

jr The word “ Bengal ’* in s. 1 has been inserted by Act VII. of 1876, s. i. 

% TMb proviso has been added by the Criminal Tribes Act Amendment Act (IJ. of 
1897), 8. S, 

i Su IA has been inserted by tbe Criminal Tribes Act Amendment Act ( 11 . of l 897 )f 
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1871 . is, in the opinion of the Local Government, the real occupation of such tribe, 
f^ang, or class, or a pretence for the purpose of facililaling the commission of 
Aot 27 . and shall set forth ti»e grounds on which such opinion is based ; and 

also proposed residence and the Ft port shall also specify the place of residence in 
means of livelihood, whicli Such wandering tribe, gang, or class is to be 

settled under the provisions hereinafter contained, and the arrangements which 
arc proposed to be made for enabling it to earn its living therein. 

6 . If, upon the consideration of any such report, the Governor-General in 
Notification dedar.nffir.ic Council is Satisfied tliai the tribe, gang, or class to 

tn be cTiinmal. ^^hiv;h it relates, ought to be declared criminal, and 

that the means by which it is proposed that such tribe, gang, or class, shall earn 
its living, are adequate, he may aiiihonze the T.ocal Government to publish in the 
local Gazeit; a notification declaring that such tribe, gang, or class, is a criminal 
tribe, and thereupon the provisions of this shall become applicable to such 
tribe, gang, or class. 

0 . No C'ouri ijf Justice shall question tne validity of any such notification, 
Bar of jurisdiction uf t uur s t.m the ground that llte provisions hercinbetore con- 
in questions rdatmn tit nnu- tallied, oi any ot them, luiNe not been complied with; 
Hcation. jn tonn wliatever the question whether 

they have been i^ompiied wuh , l>iu every such notification shall be conclusive 
proof that the pro\isions ot this Act are" applicable in the tribe, gang, or class 
specified theiein 

7 . When the notilicatioii fn'jntion'‘d in sijction 5 has hecn published, the 
KegUter of mcmljur.-, ot f^-ocal GiDvernmeiu may direct the Magistrate of any 

buch tnbo. dNtnci in whiclisucii tribe, gang, or class, or any part 

thereof, ia at tlie tune reside ik. ti m^kc a regi-.tcr ol the members ot such tribe, 
gang, or class, or of any part thereof. 

The declaration of the Local < Jovernmeiit that any such tribe, gang, or class, 
or any part of it, is resident iii any district, shall be conclusive prooG)f such resi¬ 
dence. 

8 Upon receiving such direction, the ^aid Magistrate siiall publish a notice 
Procedure in making re- place w;iere the register is to be made, calling 

gister. upon all the members of such tribe, gang, or class, or 

of such portion thereof as is directed lo be registered, to appear, at a time and 
place therein specified, heiorii such persons as he appoints, and to give those 
persons such mformaiioii as may be necessary lo enable ihemtu make the register. 

Penalties 1 jr faiimp to ap 9 - mcmhttr of aiiv sucli tribe, gang, or class, 

pear, refusing, or giving raise wlio, vvithoiK lawful excuse, the burthen of proving 
information. whicli sliall lie upon him,— 

shall fail to appear according lo sucii notice, 

or wno shall intentionally omit to turnish such information, 

or who shall furni.sh. a.s iruo, information on the subject which he knows or 
has reason to bclic\c to be false, 

shall be deemed guilty of an offence under the first pari of section 174 or 
176 or 177 of the Indian Penal Code, respectively, as the case may be. 

10 . The register, Mhen made, shall he kept by the District Superintendent 
Charge of ri>ri«.t<r. of Police, wlio shall, Irom time to lime, report to the 

Kepurting devrabk altera- said Magistrate any alterations which ought to be made 
tionb. therein, cither by way of addition or erasure. 
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11 . No alteration shall bu made in such register except by or by order of 1 Q 71 . 
By whom alteiatiuns to be said Magistrate, and he shall write his initials against — 

made. every such alteratiou. Notice sliall he given of any 

Notice to persons a/Tccted. such intended alteration, and of the time wiicn, and 

place where, it is to be made, to every person affected thereby 


12 . Any person deeming himself aggrieved by any entry made, or proposed 
Complaints of entries in to be made, m Such register, cither \\hen the register 

register. first m.ule or subsequently, may complain to the 

said Magistrate against such entry, and die Magistrate shall r^cain such person s 
name on the register, oi enter ii therein, or eiase it ilierefrom, as luj may see fii. 

Every order for tlie erasure of any sucli person's name shall stale the grounds 
on which such peison’s name is erased. 

The Commissioner shall liavc power to rcMrjw an\ onlT ot entry, releniion, 
or erasure, jxissed by the said Magisiraie on anv aiicli complaint, eiihc'r on appeal 
by the person registered, or proposc'd to he registered, oi othcnvi.se. 

13 . Any tribe, gang, or i lass, which Jias been declaieil to bo criminal, and 

Scttlcmenl of tribe lo |.Uru '* I eblilWK'C, IliaV be SCttlwl 

l>rc!.cnbcd by I-oial Cfiivcrn 11] ;t ]iln.ee I't rcbiJeiicc ]iiestTll>L‘J liy lllc T_/OCal Go- 


14 Any Iriljc, gang, or cla.ss, whidi has been declared lo be criminal, or 
any pari ihcTeol, may, In order oi the Local (jovern- 
ineiil. Dr lonioved u; any other place or residence. 


Ucinoval to othL^r placL*. 


15 No tnhe, gang, or class, MialJ be seclied or unioned under the provi- 
Aridiigcmcnt^ k'> be made '•ions ot ihis A« I until Mich ariaugeinents as the Local 
priur lo wittlcment or re- Gt‘\emin' lit sliaM, WiUi the concurrence of the Go- 
\eriior-<jeneral in t'cmncil, considej suitable have 
been made for (inabbng sucli tribe, g.mg, or class, or sucli part ilieieof as is to 
be so settled ur removed, lo earn a livnu: in die place ui ei to which it is to be 
settled or removed. 


16 When die removal Ot any j)crsoiis has been ouhred under tliis Act, 
‘transfer of register of pLr- tlie register of sucli pt-r.^oiis' names shall be transfer- 
bons ordered to be removed. red lO the IhsLiitl Supel [liLendelil of IViIlCe of the 

district to which such persons aie renK.ved , and die Magisirale of the said dis¬ 
trict, and the Commissioner of the division iii wliuli ii is siiuated, shall ilicre- 
upon bi‘ empowered to exeicise lespecnvelv the powers provideil in sections ii 
and 12. 


17 . 'Hie Local (Jove nun‘‘in may, wilIi die ^auciiun ul die (iovernoi-fjeneral 

in C'oiincil, i>lace anv iribe. gang, or clas.^i winch lias 
Power to place tribe in rc- ^ ^ 


been ilcclarecl tcj be ciinnn.il, or any part thcrc*of, in a 
reformatory .seUlenient 

17 A.M/) ’Phe I^oca! (jovernmenl may I'stablisii and maintain reformatory 
settlemenK tor children, and may separate and 
lemove from llieir parents, and place in sucli a re¬ 
form aior\' selllemeiit, the cliildreii of the registered 
members oi any inbe, gang, or class which has been 
declared to be criminal. 

{2) For every reformatory settlement for children established under sub¬ 
section (/), a Superintendent shall be appoinletl iiy die Local Government. 


formatory settlement. 


Power to place children in 
reformatory settlements es¬ 
tablished tur childicn, and tu 
apprentice them. 


* S. 17A has been added by the Criminal Tribes Ai't AtnendmcMit Act (II. of 1897), 


s. 4. 
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I 8 ( 71 . (j) The Superintendent of a reformatory sotllement for chiW^ 

deem^ to be the guardian, within the meaning of Act No. XIX, ot i »5 
Aot 2 h. (eonctming the binding of apprentices), of ever}’ child detained in sucli settiemi^ > 
and such Superintendent may, if he shall think fit, and subject to any rules wiiic 
the Local Government may make in this behalf, apprentice such child under tnc 
provisions of the aforesaid Act. 

Explanation. —The term children ” in this section includes all persons 

under the age of eighteen and above the age of four years. 

18 . The Local Government may, with tlic previous consent of the Governor- 
Power to make niieb. General in Council, make rules to prescribe— 

(1) the form in which the register shall be made by the said Magistrate; 

(2) the mode in whicli the said Magmirate shall publish ilie notice prescnbal 
in section 8, and the means by uhich the persons whom it concerns, and tlic htnid- 
men, village-walchmen, and land-owners or occupiers of ihc village in wiiicb such 
persons reside, “ or the agents of such land-owners or cccupicrs,"^ shall be m- 
formed of its publication; 

(3) the mode in which live nolico )wescrihed La secivon ii hliall be given: 

C4) the limits within whieli persons whose nanieo are on the register shall 

reside; 

(5) conditions as to holding passes under which such persim-. miy he per¬ 
mitted to leave the said limits; 

(6) conditions to be inserted in nny such pass as L<»— 

(a) the places where the Jiohlcr of the pass may go or reside. 

(i) the othcers before whom, from lime 10 lime, he sIvaU bo bound to 
present himself; 

(r) and the time during which he may absent himself; 

(7) conditions as to answering at loll-call or otlierwisr, m ordei losaiisb the 
said Magistrate or persons authorized by him that ilie jicrsons v hose names are (ju 
the register are actually present at given times within the said limits; 


(8) the inspection of the residences and villages of any such tribe, gang, or 
class, and tlic prevention or remova! of contrivances for enabling the resideiils 
therein to conceal stolen property, or to leave their jilace of residence wutujut leax c, 

(9) the terms upon which registered persons may be disciiarged from tin- 
operation of this Act; 

(10) the mode in which criminal tribes shall be settled and removed . 

(11) the control and supenision of reformatory settlements; 


(12} the works on whicii, and the hours during which, |)efM)n,s placed in 
a Tefonnatory settlement shall be employed, the rates at wliich ilipv sliall be nald 
and the disposal, for the benefit of sucli persons, of the surplus proceeds of dieir 
labour after defraying the whole or such part of the expenses of ihcir aunervisinn 
and control as to the Local Government sliall seem fit: ^ 
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(U) and generally to carry out the purposes of this Act," ^ 

19. t (/) Any person registered under this Act violating a rule made ukider Act 37 . 
PomUiot for bmch of clause (^), clause (f), or claust; (6) of section i8 sh;Ul 

be punis^ble with rigoroas iinprisoiunent for a term 
wfaicb may extend, on a first conviction, to one year, on a second conviction, to 
two years, and on any subsequent conviction, to tlircc years, and shall also, whether 
on the Si^ or any subsequent conviction, be liable to whipping. 

(a) Any person being a member of a proclaimed tribe violating a rule made 
under any o^er clause of section t8 shall be jninisliable with rigorous imprison¬ 
ment for a term which may extend to six months, or with fine, or with whipping, 
or witli ail or any two of those piinishmeiits; and. on any subsequent conviction 
for a breach of any such rule, with rigorous impns')nmem for a term which may 
extend to one year, or with tine, or with wliippnig, f)r with all or any two of those 
punisImientB. 

18A.} Whoever, being a member of an\ tribe, gane:. or class which has 
nnhanced punishment h*t declared rnmiu.d, and having been convicted of 

rertain uffenre*i by meml>tfr-^ any f3f the offences under the Indian Penal Code^ 

t>f crinuiiat tnt«r prt- spiM’ified in ihc sriicduU* In ihi- Act, shall thereafter be 

vio«< ri>nvirti(Mi, - , i r 4 £c c 1 • 

CoiivilUsI of the s.imuor any otiier offence spiecined m 

ifje sard schedule, 1 m; shall, in 'die absence ot special reasons to the contrar}', 
to l>c mentioned ui tlie judginen! ni ili-* C'.jun, Im: punished, on s»M.ii second coii- 
viciicn, with ngoroiis nnpriviruneiit iot a term of n<it less di m se\en wars, and on 
a third convictron with tr.in>[>onciuon for life. 

.Votlimg ill tliis Section -fiall affect ih- Iiahdnv iff such jier^jii to any further 
or other punishmeni tn \‘ hich he Tna\ In* hable under tli»‘ Indian Pma) Code§^ or 
anv other la\3. 

19 B. Whoever, betnii: a ieg^>U!red mcnilK'r i^t luv tr*.be, gang, or class 
Piinbhm^m t-.r memlfcr- vimli h.is betMi dei lan'd enunn.il, is found in any 

111 cMRunal tnho umUt plat. xmdef sv»cli v ;i i.ums’.am'es AS to saiisK* the Court 

.u«;piciot,., rirrum^tane.. , ^ ^ CMTUnil, or .lid ITl thc COinmis- 

Sion of, then os ur tiia* t>; Iot ai: op|H»Kumty 10 commit 

theft ur robberw shall b'* pimish'\bK*\\;ili riLTorous imj>r;soument lor .1 term which 
mav cMcnd vr and shill .i)sr» be liaid : i > tiiu- 

20 . Am pei.siMi n’gi>iereii unde: tlie proii^ion-^ 01 lies Act. who is found 
Arrest of rciristertfil persr.n .uiv pari nf Hr.tisii India. I»evond 'he iiinUs so pre- 

toufid beyond pn-s-i nrurd !*- vrrdw-l for Iii^ ri‘-^idenoc. waijou: Mich pass as may lx; 

”'***'" nrijinred by the •^inl nties. n: in .1 place, or at a time, 

not {K*nnhte<l by the conditions of pass, 

or who esca|)cs from a rci »nna?ory s.‘ttlemr*iu, 

may be arrt\st».s1 without warrant bv any pula-‘-nhM-er or \jllage-watchman, 
and taken before a Magistrate, wlm. on pro if ot iht' M'-n slnlt order him to he 
removed to the disincr in which he lo bi\‘‘ ic'^ided, oi 10 the reformatory 

from which he lusesi'^p.vl las die is?; ma\ be), there to be dealt with 
according to the rules mnl^r thi> Act lor the lune bfing in force. 

The ruh^ for the tune beaii; in force for the transmission of prisoners shall 
apply to all persons removed under this section: Piovided that an order from tlic 

* N AV, Provinces Ridc'. A" ■ aist M,^r«*h 1S74, p, 701 Pan* 

jab Rules, Far^fth i ilh Februarv iS/i. p 09 

t S. ip has Ivi^'^n by s 5 of Cnminnl Trit)**« Act .Amendment Act 

(11. of 1897) for the ont* originally en.irttHl. 

t Ss. 19A and it)B haw be«*n ;iddi‘t| bv thr Criminal Tnb<’>s Art Amendment Art 

(II. ol 1897). s 6. 
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Local Government or from the Inspector-General of Prisons shall not be necessary 
for the removal of such persons. 

21 . It shall be the duty of eveiy village-headman and vlllage^watchman in 
Duties of village-headmen, a village in which any |)ersons belonging to a tribe, 

vilUgo-watchmen, &c. class, or gang winch has been declared criminal, reside, 

and of every owner or occupier of laud on which any such persons reside, “ or of 
the agent of any such owner or occupier,’’* t (3 give the earliest information in his 
power at the nearest police-station of— 

(/) the failure of any such person to appear and gi3e information as directed 
in section 8, 

(2) the departure of any such person from such village or from such land (as 
the case may be). 

And it shall be the duty ot every village-headman and village-watchman in a 
village, and of every ownei or occupier of laud, “or of the agent of such owner or 
occupier,’'^ to give the earliest information 111 his power at the nearest police- 
station of the arrival at such village or on sucii land (as the case may be) of any 
persons who may reasouablv bo siis[)ecred ot hclouging to any such tribe, class, or 
gang. 

22 . Any village-lieadinaii, village-witclimiu. owner or occujuerof land, *‘or 
Penalty foi breach of iuch the agent ot such owner or occupier,”* who shall fail 

to comply with llie requireinems of section 21, shall be 
deemed to have committed an offence under the first pan of section 176 of the 
Indian Penal Code. 

28. [Indemn liy f*>r pi ist n^i \ fra (ion r and dctcnfions.'\ Repealed by the Repeat~ 
mg Act (XIL of i8'/6\ 


PARq’ IJ. 

lu’Nl'ClIS. 

24. d'he Local Cnvenimeuc sliill caus'.* ilie iollowiiig registers to be made 
Rp^fistcr of eunurh^ anil 'and kept up hy such olticer as, from tnne to lime, it 

their property. appouils in tliis behalf: — 

(a) a register of the names and residences of all eunuchs resiiding in any 
town or place to which tlie Local f Invenimenl specially extends this Part of this 
Act, who arc reasonably suspected of kidnapimig or castrating children, or of 
committing offences under section 377 of the Indian l^eual Code, or of abetting 
the commission of any of the said uftenccs; and 

(/») a register cl ihe propel ty of such of the said eunuchs as, under the provi¬ 
sions iieremafter contained, are required i-i (urnisti information as to their property^ 
The term* eumicfj shall, for the jnirjioses of this Act, be deemed to include 
, ^ * c j 'til persons of the male sex who admit themselves, or 

‘ Eunuch denned. , , .. * ... 

on medical inspection clearly appear, to be impotent. 

25. .Vuy person d'^eming lumsclf aggrieved by any entry made or proposed 
Complaints of entr-e. in re- to be made Ml such register, either when the register is 

gister. first made or subsequently may complain to the said 

officer, who shall enter such person’s name, or erase it, or retain it, as he sees fit. 

Every order for irasnre of such peison's name shall state the grounds on 
which such person’s name is erased. 


In sa. 21 and 22, the words quoted haw been inserted by Act VII, of 1876, s. 2. 
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Tlie Commissioner shall have power to review any order passed by such 
officer on such complaint, either on appeal by the complainant or otherwise. 

26 > Any eunuch so registered, who appears, dressed or ornamented like a 
Penalty on registered eu- woman, in a public Street or place, or in any other 
nuch appearing in female place, with tlie intention of being seen from a public 
clothes; street or place, 

or who dances or plays music, or takes part in any public exhibition, in 
or dannng in public, or for a public street or place, or for hire in a private 
hire. house, 

may be arrested without warrant, and shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or with 
both, 

27 . Any eunucli so registered, who has in his charge, or keeps in the house 
Penalty on registered eu- m whtch he resides, or under his control, any boy who 

nurh keeping boy under six- lias not comjdeted the age of sixteen years, shall be 
punished witii imprisonment for a term which may ex¬ 
tend to two years, or witli fine, or will) hotli. 

28 . The Magistrate raav direct that anv sucli hov shall be returned 10 his 

Maintenanre and education iurenls (ir giiardi.'ins. if I he)” can l>e d^SCO^e^od. If 
of boys who-^e parent'^ cannot they cannot bc iliscovcied, the ]\Iagi.strate may make 
be found arrangements as he thinks necessary "for the 

maintenance and education of such l)f)y, and may direct that the whole or any 
])arl of a fine intheted under seelinn >7 may I'le employed in defraying the cost 
of such arrangements. 

The TiOral GoYernmeiit may direct nut of wl\ai local or municipal fund so 
much of the cost of siicli aiT.ingements as is not met by tlie fine imposed .shall bc 
defrayed. 

eunuctis*'^*^^ registered 29 . No eiiiiuch SO registered shall be capable— 
(ir) of being or acting as guardian to any minor, 

{//) of making a gift, 

(f) of making a will, or 
(r/) of adopting a son. 

80. Any odicer authorized by tlie liocal Government in this behalf may. 
Power to require inForma- hme, require any eunuch so registered 

tion as toregifitered cuiuirh’s 10 furnish information as to all firoperty, whetlier 
property. moveabic nr immoveable, of or to which lie is pos¬ 

sessed or entitled, or nd^ich is held in friwt for him. 

Anj^ such eunuch intentionally omitting to furnish such imformation, or 
Penalty for refusing such fumi.shing, as true, information on tlie subject whicli 
information. lie knows, or ha.s reason to believe, to be false, shall 

be deemed to have committed an offence under section lyfi or 177 of the Indian 
Penal Code, as the case may be. 

31. Th^ Local Government may, with the previous sanction of the Governor- 
Rules for making and k^ep- General in Council, make rules for the making and 
mg up refflsters ofeimuchs. keeping lip and charge of registers made under this 

Part of the Act* 

* N.-W, Provinces Rules, N.-W. Provinces Gazette, 20th July 1872, p- 845; Panjab 
Rules, Fanjab Government Garetle, T2th June 187^, P 


law. 

Act 27. 
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(j) ‘'Det^endanf’ means any of the following persons accompanying any 
emigrant, namely 

(a) any woman who has not entered into an agreement to emigrate 

under this Act;* 

(b) any child in whose name and on wJiose behalf any such agreememt 

has not been entered into; and 

(r) any aged or incapacitated relative or friend; 

(^) Magistrate *' means, in the Presidency-towns, a Presidency Magistrate, 
and elsewhere a District Magistrate or a Sub-di visional Magistrate, and includes 
also any person appointed by the Local Government, by name or by virtue 
of his office, to peiform in any local area the functions of a Magistrate under 
this Act: 

(5) “Registering Oflicer” means any person appointed by the Local Go« 
vernment, by name or by virtue of his oflice, to perform, in any local area, the 
functions of a Registering Officer under tins Act: 

(6) “ Recruiter ” includes a head recruiter or other person who collects or 
receives emigrantb recruited by otlier persons: 

(7) Vessel" includes anything made for the conveyance by water of hu¬ 
man beings or property: 

(6) “ Emigrant-vessel" means a vessel the master of whicii is licensed 
under this Actf to carry emigrants therein: and 

f^) “Master” means any person (excepta pilot or harbour-master) having 
for the lime being control or charge of a vessel. 


CHAPTER II. 

Ports from which, aku Coustriks to whuu, E^ilGR.^TlON is lawful. 

7 . (r) Emigration shall not be lawful except from the ports of Calcutta, 
Ports from which emiifra- Madras, and Homi}ay, and from such other ports as 

tioD is lawful. the Governor-General in Council, from time to time, 

by notification in the Ga/^ette of India, declares to be ports from which emigra- 
don is lawful. 

(if) The Governor-General in Council may at any lime, by a like notifica¬ 
tion, revoke any notification issued under this section. 

C?) The Local Government may, from time to lime, by noiification in the 
official Gazette, fix, for the purposes of ihi.s Act, the limits of any port from 
which emigration is lawful. 

8 . (/) Emigration shall not be lawful except to the countries si>ecified in 
Countries to which emlgra- the first Schedule hereto annexed, and to such other 

tioo is lawful. countries as the Governor-General in Council, from 

time to time, by notification in the Gazette of India, declares to be countries to 
which emigrationlis lawful. 

(2) Every notification under this section must contain a declaration that 
tbe Governor-General in Council has been duly certified that the Govornmeiit 
of the country to which the notification refers has made such laws and otlter 


* Sec Ch, VI, infra. 


f See Ch. IX., infra. 
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provisioiiB aB die Govenior*Generat in Council thinks sufficient for the protec- V9B^ 
tion of emigrants lo that country during their residence therein. 

JMt 

9* (/) Whenever the Governor-General, in Council has reason to believe 
Powsr for Governor-Gene’ any of the grounds, hereinafter mentioned, for 
raUD Council to prohibit emi- prohibiting emigration to any country to which emi- 
jpration to any country, gration is lawful, exists, he may, by notification in 

the Gaaette of India, declare that emigration to that country shall cease to be 
laudul from a day specified in the notification ; and from that day emigration to 
that country shall accordingly cease to be lawful. 

(^) The grounds referred to in suli-section (/J of this section are— 

(а) that the plague or any other epidemic disease dangerous to human life 
has broken out in the country; 

(б) that the mortality among emigrants in iho connin' is excessive ; 

(c) that proper meiisures iiavc not been taken tor the protection ot emi¬ 
grants immediately on their arrival in tlic countr}' or during their residence 
therein; 

(^/) that die agreenicnis made with emigrants, as such, before their de¬ 
parture from India, are not dulv enforced by < iovernraent of the country; 
and 

(r) that the Governor-General in Council, having, either directly or through 
the Secretary of Slate for India tn Council, addressed ihe Goverumeni of 
country with a view to obtain inioruution regarding ihe condition or treatment 
of emigranis therein, has not, witliin a reasonable time, received ihe information 
asked for. 


10 . (j) \Vhene^<‘r tli<* Gic'iil Govcrnnient has rea:*on lo believe iliat, in 
Power fur Local Govern- country to which emigration is lau-ful the plague 
tnent to croif ration oT Other epidemic disease vlangerous to human life 

pe^injf reference to Govern- broken out. and that emigrants, if allowed to 
enugraic lo that t ounirv, would be exposed to serious 
risk of life on arrival tiierc, it may, by notification in the oliicial Gazette, declare 
that emigration to that country’ from any port in the territories administered by 
it shall cease to be lawful pendint; a reference to the Governor-General in 
Council. 

(^) TIjc Local Go^ernmeni shall at oner repon liie publication of a noti¬ 
fication under this section, wuJi the reasons for ii. to llie Governor-General in 
Council, who shall thereupon publisli a notification in tlie Gazelle of India con¬ 
firming or cancelling the notihcaiion published by the Local (jovemment. 


11 . VVlicnever tiic Govonior-Gonera! in Council is satisfied that the ground 
r, . , ... on whiji a notification has been piiblislicd by him 

under either of the two last-forcgoing sections wiili 
respect to any countiy h.xs ceased to exist, ho may, by notification in die Gazette 
of India, declare lliat emigration lo that coiintr>' shall again he ia\vful from a day 
to be spt^cified in tl»c notification. 


12 , (/) The Local Govominciit may, with the previous sanction of tJic 
Power fur Local Guvornm«nt < Sovcmor-Gcneial in Council, l.y notification in the 


official (lAzetle, prohibit, from a day sin^cified in the 
notification, all natives of India or iuiy specified cla.ss 
of natives, from emigrating front the whole or any 
specified part at the territories under its administra¬ 
tion to any specified country. 


tt> prohi))U ertiigrAtiun to spe- 
cifitd coiifltry from the wholi: 
or any ypenfi«d.^[iait uf it." 
territories^. 
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lQ0g. ( 2 ) The LocsU Government mav, with the like sanction, in'llke nunner, varjr 
x-i-. — or cancel any notification published under this section. 

Abtfil. 

18 . The publication of a notihcation under any of die four last foregoing 
S»viii^ for acts dime before sections shall not affcct aiiv act done, offence com* 
pubticadon of notification. mitted. Of proceedings commenced before the publi* 
cation. 


CHAPTER III. 
Emigration Agents, 


14 . in The Government of o\ery country to wliich emigration is lawful, 
Appointment of Ktnipra- from time to time, appoint a person to be Emi- 

tion Agents. gration Agent in any port from which emigration is 

lawful, and may suspend or remove any person so appointed. 

( 2 ) An appointment under this section shall not take effect until the 
I.ocai Government, by notification in the ofikial Gazette, has declared its ap* 
proval of the appointment. 


15 . The reimincration to be given to an Emigration Agent shall not de- 
„ c A . pend on, or be regulated l>v, the number of emi 

Kemuneration uf Agrnts. ^ ^ 11, r 

grants sent by him, but siiall be m the nature of a 
fixed salaiT; 


Provided that the Governor-General in C’ouncil may, from time to Ume 
authorize die payment to specified Emigration Agents of special fees for occa¬ 
sional work. 


CHAPTER IV, 

Protectors of Emigrants ,vm> Medic u. 1 \spk(Tors. 

16 . (/) The I-ocal Government may, from time to time, appoint a proper 
Aj>pointmeiit of Protector-, person 10 be the Protector of Emigrant.'^ for any jiorl 

of bjriiigTants. witliin the territories administered bv it from whicli 

emigration is lawful. 

( 2 ) The Governor-General in Council may, from time to time, define the 
local area to which the authority of any I^rotoctor of Emigrants so appointed 
shall extend. 

(j) Every Protector of Emigrants may be suspended or removed by the 
liocal Government which appointed him. 

(^) Every Protector of Emigrants sliall l>e a public servant within the mean¬ 
ing of die Indian Penal Code. 

17 . Every Protector of Emigrants, in addition to the special duties assim- 

GcneraldulirsofProtedor. ^ this 

Act, shall— 

(/?) protect and aid with his advice all emigrants: 

(b) cause, so far as he can, all the provision& of this Act and of the riilrs 
made under this Act. to be complied with; 
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(r) mspeet, on arrival, all vessels bringing return-emigrants to the port for X0B& 
wbicb be is Protector; 

{d) enquire into the treatment received by the return-emigrants, both during the 
period of their service in the country to which they emigrated, and also during the 
retum-voyage, and report thereon to tlie Local Government; and 

(r) aid and advise the reliirn-etnigraots so far as he reasonably can. 

la (;) The Local ^lovernment may, from time to time, appoint a Medical 
Appointment of Mcdit'al Jnspecior of Kmigranis at eacli port from which emi- 
Inspector. gration is lawful, and may suspend or remove him. 

(a) Eveiy Medical Inspector of Emigrants shall l>e a public servant within 
the meaning of the Indian Penal Cotle. 

10 . Every Emigration Agent, and ail peisons in charge of, or employed m 
P.utectcr and Medical In- ‘'''3' e.stal)lislii‘d Milder tins Act * or in charge 

KpecuiT ti) have fn ilities far of, or einploycii ill, any cmiLaanl-vcssel* shall givt: 
tfffpertum, i^votcctor of Kiuig unts and the Medical Inspec¬ 

tor of Emigrants cM*n' facilfiy for making such inspccurms, examinations, and. 
surveys as are re(juired hv this Act nr l>v ihe made under liiis Act. or as 
those oilicers may deem necessary or proper, and shall afford them all such 
information as they may rvasoiiably ru|uire. 


('IIAITER V. 

Kecrcitfws. 

20- (/ ) The Ihnieitor nf Kmtgr.uiis at eiuli of ihe ports from winch cmi- 
Protectur ijf KiniErrants gntiion is lawful sli.ill, on fJie appllcaii n of tlie Eiai- 
licen^' rerruiirii;. g ration A gem tor any couiitr)' m which eniigraiion 

is lawful, grant licenses to so many fit persons as lo die rmteclor seems neces- 
sarj’ 10 lie rivmiters of emigrants within llie local area lo which the authority 
of ihc Protector extends. 

( 2 | A person shall not, unless he holds a license granted under this chap¬ 
ter,- - 

(u) enter inifi, or attempt to etuer into, any agreement with any person 
purporting to hind him lo emigrate, or 

(/#) iu consuliM'aiiou of anv liire or rewiirAl, unluto, or attempt lo induce, any 
person to leave any jilace for ihe purjiose of omiginting, or 

(r) act 1 ) 1 * be emplovod in any othei resi>eci as a recruiter of emigrants. 

(j) Every recruiter shall j)roduce his license when called «jx)n lo do so 
b)' any Magistrate or officer m cliarge of a police-station. 

21. Every' license grami\i under this chapter shall specify the particular 

country for which, and the local area wMthin whichi 
orin o license, holder is licensed to recruit, and may be in the 

form set forth in the second schedule hereto annexed. 

22. (r) A license grantcil under tins chapter shall not be iu force for a 

Duration tf license longer period tlun one year from tlie day oh which 

^ it comes lino force. 


See Ch. VII., fw/rff. 
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188S. (j) The Protector of Emigrants may, on the ground of misconduct, cancel 

any license granted by him under this chapter before the expiration of the period 
Act 21« for which it is in force. 


28. (/) A recruiter shall not. m any place beyond llie limits of a port from 
which emigration is lawful, enter, or attempt to enter, 
Countersignature o Iiccu-^c. agreement with any |)crson purporting to 

bind him to emigrate, or induce or assist, or aUempl to intluce or assist, any 
person to leave any place for the purjiose of emigrating, or act. or he employed 
in any other respect, as a lecniiter of emlg^aIU^, unless liis license bears llie 
coimtersignature of the Districi Magistrate. 

(j) If a District Magistnito has salishod liimself, atier such enquiry as he 
diinks necesrsay, that the licensee is. In' clnractcr, or from any other cause, un¬ 
fitted to be a recruiter under ibis Act, \v' may refiis' to countersign a recruiter's 
license. 

tj) Jf a Districi .Magisiraie has satistied iiimselt. after such enquiry as afore¬ 
said, that suhicieni and proper accommodation lias not been jirovuled in a suit¬ 
able place, or is not available, U>r such iuteudmg vmigrauts oi emigrants as may 
be collected by the recruiter pending tiicir legistration or removal to llie depot,*^ 
at the jiort of cinijarkaliou, In- may reins* to rimmersign a reciuucrs license, 
or 10 decide \\heiher he will Ins accus'* unt'l alter the expiration 

of such lime as may in his ()]>iiiion be reasonable. 

(.^) Pofore a Magistrate refuses to conniersign, or delVrs his conniersignaiure 
of, a recTuiler’s license, lie shall rec..tnl in wriiini; liis uMsmis lor s.t d(^ing. 

24. If any Magisirate, iiaviug Louinersjgnisl a ruiier’s after- 

tor M.>s..trau- tu '"'''I'’'’'' 

cancel ctmntei'Signaturp jn I'liaraClcr, or l!vini Ui\ tause, unfiued to b<* a 

certain Cl'c**. ri Lru'UT nn.ho- tins Avl, ui dm llie aLCOimnodalion 

provided for intending erntgiaats or eui.gr ;uS c j!Ii\'.eil bv liiin has becf»me un¬ 
suitable, oi has miise-i to be .^^■a!lab^.^ lie inw lecjinre die licensee to produce his 
license, and may canc-d the u)im‘< Ts-'/ii vLuro on il, ui may impound the license, 
and send it for t'ancellaiion to the Ihutei ir)r ol Emigranl^ ^ho granted u. 


25 When a Magistrate eounUTS'giis. m ri,‘fuM.*s to countersign, a recruiter’s 
Jicensi*. or cancels die coimlersignaiure on it, he 
shall <u oiuf* lepon die countersignature, or the ri'- 
lu^al or can*. L Had on. and the gionnds of tin; refuel I 
iir c.incellaii'iTj. to Hie Proiecioi ol Emigrants wh<‘ 
grant*‘d the in ense. 


Notice to Pruteiturul Kiri- 
grants of ruunteri^i^naniri', 
refusal to c<innti.'r«iif!^n,'i*r r an- 
rcllatum of coii.sterMgnatiirr* 


26. (/| d’lic Emigration Air'nn. ou whose applli.Uion anv r<‘Ciuiler is li- 
Rerruiter tu lie Mu>plic(l rrClulUT vMth a WrillCU or 

with statement ut tirms uf i»r:m»Ld sfaiemeni, s’gneil by tie: Agent, and counter- 
authon/cd signetl by tiie IVotcctor of Emigrants, of the terms 
° oi agreemeni whirli the recniiier is autiiorized to 

offer on behalt ol the -\genl to intending emigrants 

(j) The statemen* sliall be both in English an^i m the vernacular language 
or languages of the local area within whii'h the recnnler is licensed to recruit. 

(j) Tlie recruiter shall give a true i opy of tlu* statemenT to every person 
whom he invites to em’grate, and slial) produce tin? sLalernenl for the inlormation 
of any Magistrate or ofliccr in charge of a police-station, when called upon to do 
so by the Magistrate or ofliccr. 


Sf*? Ch, VII , 
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(/) £very recruiter shall provide Bufficient and proper accommodation l iM ft 
Acconmitdaiioa to U pro- a suitable place for such intending emigrant or 
vidsd recruiters. emigrants as may be collected by him, pending thdr 

registi^iOQ or removal to the port of embarkation. 

(2) The place where the accommodation is provided shall have a board fixed 
in some conspicuous position specifying the purpose for which the place is used. 

(j) Every District Magistrate, and any Subordinate Magistrate or officer of 
police, audiorizcd in this behalf by a rule made under this Act, shall have, for the 
supervision and regulation of the places where accommodation is pro^^ded under 
ciiis section^ the same powers as arc by this Act* conferred on a Protector of 
Emigrants in respect of depots at the port of embarkation. 

(^] All recruiters or other persons in charge of these places shall afibrd 
«^very Magistrate and any ollicer of police authorized as aforesaid in this behalf 
every facility' for visiting anil inspecting them. 


CHAPTER \'l. 


Registration ok Emigrants and lim'rrioN of Agreements to emigrate. 

2a The Local Government may, from time to time, appoint any person, by 
Pi>wer for LocaI Govern- or liv viruie of iii.< office, to perform in a speci- 

lufnt to appoint Registerms: fieil local area l)Ut subject 10 clic control of the Dia- 
iricL Magistrate or such other officer as the Local 
(iovernment appoinis, by name or by virtue of hw office, in this behalf, the 
funaions of a Kegjsienuir f Jiticort undrr tins Act. 


F.xerution of asfreemrm;-. 


29 . Every agreement to emigrate entered into 
by any person must— 

(rO if executed witliiu the liinas of any port from which emigration is law¬ 
ful, be executed in the presence of the Protector; 

(i) if executed elsewhere, be execiuod in the presence of a 
Officer, 


80. Ever)' recruiter who desirt^ to engage any person lo emigrate shall 

. f - . r appear hefon; a Registering Officer or the Protector 

emigrant^ before Rcgistennj; Emigrants (as the case may be) with tliat person. 
Officer. and with any ])cr.sons intending to accompany that 

person as his depcntlenP*. 

81. (f) 'I'tic Registering Officer or Protector shall thereupon examine the 
Examination and regiMra- I>erson, apart from ffic recruiter, with reference to his 

tion of emigrant. intended agreement, and, if it appears that he is com¬ 

petent and willing to enter into the agreement aod understands its nature, that 
he has not been inductxl to enter into it by any coercion, luidue influence, 
fraud, misrepresentation, or mistake, and;}^ that its terms are in confoitnh}^ with 
law, and are such as, according 10 the statemeni fumished to the recruiter under 
section 26. he was authorised to oiler, shall, subject to the provs^ons of section 
33, register in a book to be kept for ilie purpose, in such form as the Governor- 


* See Ch. VII. in/ra^ p 75. 

t For notification appointing Registering Officers in Madras, Madras List of Lo¬ 
ral Rules and Orders, Vol 1 ., Hd, iB$^, p. 90?. 

X The word **and " has bpen InHerci^ by the Indian Emigration Act (1883) Ameiid- 
tnent Act (XVIU. of i8qo). 
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Qeaerad in Council, from time to time, by rules made under this Act, preecribes« 
the name, sex, name of the father, caste, occupation, and age of the intending 
* emigrant, and the name of the village or place of which he is a re^dent and such 
oAer particulars (if any) concerning him and his dependents (if any) as the 
Governor-Gimeral in Council, from lime to time, by rules made under this Act, 
prescribes. 

82 . (/) Notwithstanding anything contained in the last foregoing section. 
Power to refuse registration the Registering Officer or Protector may refuse to re- 
tncaseofmirricd women. gistcr auy married woman under that section if he 
finds tliat her imsband does not consent lo her emigrating. 

(j) TJie Registering Officer or Protector may also, in (lie case of any woman 
whom he believes to be married, refuse to tlecide whether he will register her 
until after the expiration of such lime, not exceeding ten days, as he thinks fit. 

88 . (r) When any person appears before a Regi.slering Officer or Protector 
„ . ,, , under section as a dependent of an intending 

hx.™,nation of dependent. Registering Dilicer or Protector shall, if 

the person i> able to give intelligent answers to (.[uestions, examine him, apart 
from tlic recruiter, as to his dependence on die imending emigrant whom he is 
about to accompany, an«i as to ins willingness to emigrate. 

(2) Where the Registering Officer or Protector sees reason to doubt llie 
existence of the dependence or willingness. lie may, if he thinks lit, refuse to 
register ilie intending emigrant unless the n.inK* of die dependent is oruiUed from 
the register. 

34 . Wlionever ihe Registering 0 :iicrT or Protector refuses ro register any 
Record uf reason^ f r^- intending einigraiii. hi' diall reooril ins reasons for 

fu-.al to reg-istcr. liie refusal. 

35 . (0 When the particulars, concerning any intending emigrant and his 
Execution and attestatiun dependents (if any) have been registered, the Regis- 

of agreement. toring Olhccr or Pr tecior shall cause an agreement 

to be prepared in duplicate.^' and shall tall on the recruiter and the intending 
emigrant lo execute the agreement 11 duplicate' ni liis presence, and, if they exe¬ 
cute it, shall attest the execution with hjs .signature. 

(2) An agreement to emigrate shall not f)e of any effect until the particulars 
concerning the intending emigrant and hi* dependents (if any»have been registered, 
and the agreement has been oxeciued and ait<‘stcd under this Act. 

(.?) When the particulars concerning any intending emigrant and his depend¬ 
ents (if any) have been registered, and any agreement lias been executed and attested 
under this Act, the internUng emigrant shall be deemed to be registered under 
this Act as an emigrant. 

(^) Any number of intending emigrants ap(>earing with the same recruiter 
before the Registering Officer or Protector at the same time, and desiring to emi- 
pate on the same terms to Uie same country, may. with the permission of the 
Kegistering Officer or Protector (as the case may be), execute one instrument of 
agreement under this section, instead of each of sucli intending emigrants exe¬ 
cuting a separate instrument .i 


* The words in duphrate have been substituted for the words ** in triplicate'' by 
the Imlian Emigration Act (i88j} Amendment Act XVlfl. of 1890, i, a (/), 
j* Sub-Sw 4 has been added by Art XVIIJ of 1890. 
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88 * Every agi^emont to emigrate shall contain a copy of the particuIatB 
- . ^ ^ registered concerning the intending emigrant and hts y rg T 

Cements of sgteement. dependents (if any) under section 3 1 , and on the reverse ^* 

SQcb particnlars concerning the nature, duration, and term of service and the re¬ 
muneration of the emigrant^ and such other matters (if any) as the Governor- 
General in Council, from time to time, by rules made under this Act, prescribes. 


Recoed of registrations and 37 *^ When the agreement has been executed 

agreemenu, and attested— 

(a) one of the copies thereof siiall be delivered Co the emigrant, and the 
other shall be retained by the Protector or sent by the Roistering 
Officer to him, and 

a certified copy of the particulars registered under section 31 concerning 
the emigrant or emigrants by v.hoin the agreement was executed^ 
and concerning his or their dependents (if any), shall be delivered 
to the recruiter for transmission to the Emigration Agent, 


88, For the preparation of every agrc.’tncnl under lids chapter, the rc- 
Fce for iireparation of cruitcT Of himigration Agent shall pay such fee as 
agreement. Governor-General in Council, from time to time, 

by notification in the Gazette of huiia prescribes :t 

Provided that the Governor-General in Council may at any time, by like noti¬ 
fication, declare that the fee pavahle under this section shall be consolidated, either 
generally or in any specified local area, with the Ice parable under section 73. 

30 . Notwithstanding an\tliing 10 tiic contrary in llic Indian Contract Act, 
Power to make agreement iSy?. it shall be lawful for any person of the age of 
if over sixteen Years or upwards to enter, in manner in this 

Act provided, into an agreomem to emigrate to any place to which emigradon is 
lawful. 


40 . Any person entering into an agreement to emigrate, and being the 
Power to make agreemenr parent or guardian of a child under the age of six- 
on behalf of child ui ward. years ami above the age of ten years, may, in 

the name of and on behalf of the child, enter into an agreement in manner in 
this Act provided, binding the child to emigrate ^Mth him. 


CHAPTER vn. 


Emigration Depots. 


41 > Every Kmigralion Agent shall establish at the port for which he is 
Dapdta to be cnabiished at appointed a suitable depot for the reception and 
port! of embarkation. lodging of emigrants before embarkation for the 

country for which he is Emigration Agent, and siiall provide all necessary food 
and clothing for all emigrants during their stay at the depot. 


48 . (f) A depot esUbUslied under the last (oregoing section sliall not be 
nt for rcieption and lodging of emigrants until 

it haLS been inspected and approved by the Protector 


* S» 37 has been substituted for thu original Miction by the Indian Fmigratton Ad 
(1883) Amendment Ad (XVlIl. of 1890), s. 3. ^ 

t See notifications No. tai-E. dated the 1st April 1886, Gazette of India, 1886, Pc. 
p, 5177 ; and No. 7*'E„ dated 89th March i888, Gazette of India, 1888. Pt. p. 147. 
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48. The Protecior of Emigrants and the Medical Inspector shall, from 
lospection by Protector and time to time, and at least once in every week during 
Mediw InspectDr. which any emigrants may be kept in any dep6t at the 

port ior which they are Protector and Medical Inspector, rcsjKJCtively, inspect 
£he emigrants in that depot, and examine the state of the depoip and the manner 
in which the emigrants therein a^c lodged, fed, clothed, and otherwise provided 
for and attended to. 

44. The Medical Inspector sliall report to the Protector of Emigrants any 
iieport by Medical In- circumstance that may come to his knoi^'lc^ge show* 

spector. ing that any depot is not suitable for its purpose, or 

that the emigrants lodged therein are treated with any oppression or neglect. 

45. (^1 The Medical Inspecioi mav, if he thinks ifil, direct that any emi- 

Treatment of emipantsuf- suffering . rom any disease likely to be dan- 

feriog from disease. gcrous to nis neighbours shall be isolated or excluded 

from the depot. 

(.a) The Medical Inspector may, if he thinks fu, order the removal Of any 
emigrant so suffering to a proper hospital for treatment at the expense of the 
Emigration Agent: and the expense (if any) incurred by the Protector of Emi¬ 
grants in respect of the removal of the emigrant and his treatment in the hos* 
pital shall be recoverable from the Emigration Agent by the Protector of £mb 
grants, with interest thereon at Uie rate of six per centum per annum from the 
date on which the expense was incurred. 


of EmigraBts and the Medical Inspector of Emigrants, and a license f(^ its use 
has been granted by the Protector. 

(s) A license under this section «hall not be granted for a longer period 
tban one year from the day on which U comes into force. 

(j) The Protector of Emigrants may at any time cancel a license under 
this section— 

(a) if he considers that the dep6t for which it was granted is unhealthy, or 
has in any respect become unsuitable for the purpose for which it 
was established, or 

(0) if the Emigration Agent fails, after reasonable notice, to comply with 
any of the requirements of this Act or of the rules made under 
this Act. 


CHAPTER Vlll. 

CONVKVAXCfi OF EMI(iR.VNTS TO DEPOTS ANIi PkOCXDUKJC ON AkKIVAK. 

46. A recruiter shall not remove or attempt to remove any intending emi- 
Emigrant not to be removed grant to a dep6t, or induce or attempt CO induce him 

before rcjristration. to go to a depot, or to leave the local limits of the 

jurisdiction of the ISIagistr^ie by whom tiie recruiter’s license has been coun* 
tersigned, or aid him in going to a depot, or in leaving any such local linuis, 
until the intending emigrant has been registered under this Act as an emigrant. 

47. (/) Every emigrant must, after lie has been registered under this Act, 
CoDveyance of emigrant to be conveyed with all convenient despatch, by or 

^ under the orders of the recruiter or Emigration Agent 

to tfae depdt established at the port of embarkation by the Emigration Agent, 
on whose application tlie recruiter has been licensed. 
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(^) When an emigrant has been registered at a place beyond the limits of IM 
the i^rt of embarkation, be must, white proceeding to the dep&t. be sccom- 
paoiM throughout the journey, either bv the recruiter himseU, or by a compe- 
tent perscm appointed by him with the approval of a Magistrate. 

(j) The Magistrate shall give to tiie person so appointed a certificate sign¬ 
ed by nim, stating that he has been appointed for the journey to the dep 6 t 

(jf) Hie recruiter or the person so appointed shall, throughout the journey, 
provide the emigrant with proper and sutficient food and lodging. 


48* ) The arrival at a dcp5t of each emigrant must immediately be report¬ 

ed by the person in charge of the dep 6 t to the Emi¬ 
gration Agent, and by the Agent to the Protector of 
Emigrants. 


Report of errival tt dep6t. 


49. (/) The copy of the particulars registered under section 31 re- 
Examination by Medical ceived by thc recruiter from the Registering Officer 
Inspector. or Protector must, as soon as conveniently may be 

after the arrival of the emigrant at tiie dep 6 ', he shown by the Emigration 
Agent to the Medical Inspector of Emigrants. 

(.?) The Medical Inspector shall examine each emigrant entered in the “ said 
copy "t to ascertain whether he is fit. having regard to his age and state of health, 
to undertake the journey to the country to which he has agreed to emigrate. 

(j) The Medical Inspector, if satisfied of his fitness, siiall give a certificate 
to that effect to the Emigration Agent. If not so satisfied, he shall give a certifi¬ 
cate to that effect to thc Protector of Emigrants. 


Power for Protector to or- ^ i r 1, . 

dcr payment ol expense? of BO. {i) In any of the following cases, 
fttiirn of emigrant in certain namely— 
cases. 

(j) if tiie Medical Inspector of Emigrants finds that an emigrant is, or has 
become, unfit to undertake the journey to the country to which he has agreed to 
emigrate, and if the Protector of Emigrants considers that the emigrant has not 
dishonestly represented himself as fit to undertake the journey, or 

(j) if thc Protector finds that any sucli irregularity has occurred in the 
recruitment or treatment by the recruiter of any emigrant as makes it just to 
rescind the agreement to emigrate, or 

(c) if the P^migration Agent refuses to fulfil the agreement entered into with 
the emigrant, 

the Protector may order the Emigration Agent to pay to the emigrant such 
sum as the Protector deems reasonable as compensation, and, when the emi¬ 
grant has been registered at a place beyond thc limits of the port of embarka¬ 
tion, such reasonable sum as is necessary to enable him to return to the place 
at which he was registered, and may take any steps which he thinks necessary 
for the conveyance of the emigrant to that place. 


^ The words q^uoted have been substituted for thc word agreement ' by the Indian 
Emimtioa Act (1083) Amendment Act (XVHf. of 1890), s. 4. 

T Thc words quoted have been substituted for the word ^opyby Act XVUI. of 

i890» 4. 
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< 3 ) Any emiirr&nt who has been registered at any place beyond the limits 

• of the ^ of embarkation, and who from his state of health is, in the opinion of 

• the Medical Inspector of Emigrants, unfit to undertake at once the return* 
journey to the place at which he was registered, shall be entitled to be fed, lodged, 
clothed, and attended to at the depdt at the expense of the Emigration Agent until 
he is reported by the Medical Inspector fit to undertake the retum-joumey. 

51. (r) When any order is made under the last foregoii^ section with 
Payment of expenses of ference to any emigrant who was registered at any 
dependents and relatives. place beyond the limits of the port of embarkation, 
any emigrant who has been register^ as his dependent, 

or any emigrant who, not being a dependent, is the father, mothefi wife^ 
husband, son, daughter, brother, sister, guardian, or ward of the emigrant, shall 
be entitled— 

(a) to be conveyed at the expense of the Emigration Agent with the emi* 
grant to the place at which he was registered ; and 

(d) if the emigrant is unabl^; to travel, to he lodged, fed, and clothed in the 
depdt at the expense of tne Emigration Agent until the emigrant is 
able to travel, 

(^) The Protector of Emigrants may include any expenses incurred under 
this section in an order made under the last foregoing section with respect to the 
emigrant. 

52. If it appears that during the journey to tiie depot any emigrant has 
Compeosation to emigrant suffered any ill-treatment, or that, in the case of any 
for ill-treatmefit on journey, emigrant who has been registered at a place beyond 
the limits of the port of embarkation, the provisions of section 47 have not been 
complied with, the Protector of Emigrants may order the Emigration Agent to 
pay- 

fa) to the emigrant a reasonable sum by way of compensation, and 

(^) if any expenses have been incurred by or under the orders of the 
Protector on behalf of the emigrant by reason of the neglect to 
comply with the provisions of section 47 . to the Protector the ex¬ 
penses so incurred. 

58. (/) On failure of the Emigration Agent for twenty-four hours to com- 
Hower for Protector to piy ply with an order of the Protector for the payment of 
and rKoverexpensesincurred any sum to an emigrant under any of the last three 
on behalf of emigrant, foregoing sections, the Protector may pay the some 

to the emigrant. 

( 2 ) Every sum paid by the Protector to an emigrant under sub-section (/), 
and, on failure of the Emigration Agent for twenty-four hours to comply with 
an order for payment thereof under the last foregoing section, every sum which 
the Protector may have ordered the Emigration Agent to pay to him under that 
section, shall be recoverable from the Emigration Agent with intere.st thereon at 
the rate of six per centum per annum from the date of payment. 

(?) Farther proof shall not be required by any Court in any such case than 
that tne Protector gave the Emigration Agent an order to pay the sum, 
and duit the Emigration Agent for twenty-four hours failed to comply with the 

Older. 
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CHAPTER IX. 

- Ehigrakt-tbssh-s. 

54. It ahaU DOt he lawful to receive any emigrant on board any vessel 
Master ef emignet-vesset unlcbs a license to carry emigrants in the vessel has 

to be lleeased* been obtained from the Local Government. 

55. (/) When the master or owner of any vessel desires to obtain a license 

. . In carry emigrants in his vessel, he shall apply in 

Appiicaticn for hcenoe. writing" through the Protector of Emigrants to ihc 

I^ocal Government for the license. 

Tne application must stale tiie number of emigrants wbicli, according 
to die rules as to space contained in this chapter, the applicant deems the vessel 
capable of carryinn^, and the tonnage and sucii otner particulars respecdog the 
vessel as tlic Governor-General in t’tnincil, from lime to time, by rules made 
under this Act, prescribes. 

66 , 1 /) The Protector of Kmigranis sliall cause the vessel to be siir^'cj'ed 
Survfey and ticensing id by a competent j^ertsoii at tlie cost of the master or 
owner, with a vtcw to a^^.crtain her seaworthiness, and 
the e.vtent and nature of lier accommodation for emigrants, and to a.sceruin that 
she is properly ventilated, and is supplied with all the tackle, apparel, and furni¬ 
ture requisite for her intended voyage: 

Provided that, if the ve*isel is a steamship liavmg a ccnificaie of sun^^ 
granted by die lioard of Trade or any British Culonia! Gowjrnment, or under the 
Indian Steamships Act, 1 ^ 84 ,+ and m force and applicable 10 her intended voyage, 
the survey uudei iliis sub-svvlinn with a view to ascertain her scaworihincsa shall 
not extend to her !ud! or macliiiv-ry unless the Protector of Emigrants lias reason 
to believe “ha], since tlic gram of the certificate, her hull or machinen’ lias 
sustained injurv or damage, or has otherwise become inelficient,* 

If the I-ocal Govemmeiu is of opinion iliav the vessel is in all respects 
suitable tor the carrvmg of cnugranis under t'lis Act. and is properly manned 
and officered, it shall give to the master tjt the vc'iscl a license 10 carry emigrants 
ihcroinj specifying the number of emigrants whlon may be received on board. 

Accommodation requiffd 57. (r) A license sliali no: be granted under 
on lMM,rd emigrant-vrssel, ujc last foregoing section unless— 

there is provided for the emigrants, either between decks or, subject to 
the approval of the Protector of Emigrants and the Medical Inspector, 
\\\ cabins on the upp*r deck, a space devoted to the exclusive use oS 
the emigrants having in every pan a iieight of not less than six 
feet; 

(A) a separate place is fitted up for a hos})itai: and 

(«) such arrangements are made for the separation of women (married or 
single) and children from tite other cniigrant.s as the Go\^nior- 
Gencral in Council, from time to time, hr rules made under this Act, 
prescribes. 

(^) The cabins on the upper deck provided under clause (a) of this section 
must be firmly secured and entirely covered in. 


* This proviso has been added by the Indian Bmigration Act (fS87) Amendment 
Act (XVIJb of a 5* 


um* 

» S W »I| mm » 



ite 


8o SMIdRATION \JNDIAN). 

58 . Every emigrant-vessel must contain within the space referred to in 
Iteles «« to space on board clause (a) of tlie last foregoing section at least twelve 

emigrant-vessel. superficial feet and seventy two cubic feet of space for 

each emigrant: 

Provided that two emigrants under the age of ton years shall, for the pur¬ 
poses of this section, count as one only. 

59 . There must be on board every emigrant vessel, at the lime of depar- 
rVovUions. clotbin?, fuel, of vessel from the port at wl.ich they embark, 

and water. provisions, clothing, fuel, and wat^r for the emigrants 

(over and above ihe supply for die master, ofheers, and crew, ^-nd of the cabin 
and other passengers, if any) in such qiuniity and of such description and quality 
as the Governor-General in CoimciUrom lime to lime, by rules made under this 
Act, prescribes. 

60 . Every emigrant-ves^cL must, at the time of departure of the vessel from 
Surgeons, attendants, medi- iho port at which the emigrants embark, have on 

dues, and stores. board, and must carrv with her, a properly quali¬ 

fied surgeon, and also such compounders, interpreters, and attendants subordi¬ 
nate lo the sm^eon. and such medicines and other stores, in such quantity and of 
such quality as the Governor-General in C'inn7i!, from time to lime, by rules 
made under this Act, prescribes. 

Duty of Protector and Me- QJ. Tiie Pro:ector of Emigrants and the Medi- 

In-spector of Kmigrants shall see personally that 
sections. all trie provisions or trie last two foregoing sections 

are complied with. 

62. (/) Every master licensed under this Act on the rec^uisition of 
Bond to he executed by 'he Protector of Emigrants, and before any emigranl 
master of emigrant-vessel. embarks on board Ills vessel, execute to the Protector, 
in duplicate, a bond, in su^U form as th; Local Government from lime lo lime 
prescribes, binding himself and the owner of the vessel in a penal sum of ten 
thousand rupees, to perforin the duties imposed by this Aci or any rule made 
under this Act on a master and owner respe.:tivoIy. 

(j) The Protector of Em'grairs shall forward one copy of th*; bond to sucli 
officer as may be appointed ni this behalf by ihe Government of the country to 
which the emigrants are to be convey id, or. in the case of a toreign colony, to 
the British Consular Agent, and the other copy to the Local Government. 


CHAPTER X, 

Embarkation and DfiPARTURE, 

68 . An emigrant shall not embark, except with the permission of the Pro- 
Time of enibarkatio.'i after tector of Emigrants, until seven days have elapsed 
from the date of his arrival at the depot 

Time at which emigrant- 64 . (/) An emigrant-vessel shall not sail from 
mieb may leave India. any port in British India— 

(u) to any country west of the Cape of Good Hope, except at such seasons 
as the Governor-General in Council, from time to time, by rules 
made under this Act, prescribes, as seasons during which it sAiall be 
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lawful {or emigrant*vcbsels generally^ or of a class to which the 
vessel belongs, to sail to that conntry; 

(1) to any country during any season whicli rlie Go\'ernor<General in Coun¬ 

cil, from time to time, by notification in the Gasette of India, de¬ 
clares to be a season during which the sailing of emigrant-vessels 
to that country is prohibital, 

65 . If any emigrant without sulhcienl cause refuses or neglects to embark 
fVocedure If eraijfratit ic- t ailed on by tlie Emigration Agent 10 do so, it 

fuses to embark. shall not be lawful to compel the emigrant to embark; 

but nothing in this section shall affect the civil or criminal liabilities which an 
emigrant incurs by reason or in respect of any such refusal or neglecu 

68 . (/) When any emigrants are about to embark on board any vessel, 
list of, and passes fnr. Emigration Agent sliall jsupply the master <rf the 
emigrants. vessel four copies of a list, specifying, as accu¬ 

rately as may be, tlie names, ages, and occupations of the emigrants, and the 
names of their respective fathers. 

( 2 ) The master shall iH): receive any einigrani on board unless he is pro¬ 
vided with a pass, signal by the Emigration Agon:, ami countersigned by the 
Protector, slating the name and age of in*: emigrant, th- name of his failie/, and 
the country to which he has agreed v* emigrate, and cenitying that he is in a fit 
state of health to undertake die voyage to that country. 

(j) Every emigrant shall, on embark.Uion, deliver the pass to the master. 

(^) The uiAsier shall compare liie emigrants wlio embark and the passes 
deliver^ by them with the list supplied by tlte Emigration Agent; and if the list 
appears to be correct, and to correspond with the passes delivered and with the 
emigrants embarked, the master shall s'gn four copies of the list. 

(5) The master shall not p»'rmit any emigram 10 remain tm board who has 
not delivercil u]i Ins pass tu ihc inast‘'r. 01 is umi mentioned m the list. 

DiM>osal of the two 67- (/) Wliai ilie tojiics of the list have been 

of list lobe given by ma>ter Mgnod, the masicr shall give two of the copies to the 
to Protector. Protector of Emigrants who siiall sign them if he 

believes them to l)e correct. 

(.i) The Protector shall send one of the copies so signed by him by die 
vessel which carries the vmigranis lo sucii ulluer as may be appointed in this 
behalf by the Government of the country m which die emigrants iiave agreed to 
emigrate, or, in the case of a foreign colony, to the Hniish Consular Agent, and 
shall file the other copy in his own oihce. 

Di<.po«l of the two copies 68. (/) The master shall ^ive m the Emigra- 

of list to be given by master tiun Agent the two remaining copies or tne list, 
to Emigratioa Agent. 

(a) The Emigration Agettt shall thereupon sign the copies, and shall return 
one of them lo the master. 

(,?) The master shall, on the arrival of the ycsmI at the country to which the 
enignuits have agreed to emigrate, and before tlu-ir disembarkation, deliver the 
copy to returned to him to such officer as may be appointed in this behalf by 
the Govenunent of the country, or, in the case of a foreign colony, to the British 
Consular Agent. 

rCr. Ct. M.-ia ] 
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88. (/) The Medical Inspeclor shall be prej^enl at the embarkation of all 
■■ Examination of pmigrrants emifjrants, and shall examine each emigrant to OBcer- 

AttlSl* by Medical tospeaoi. uiu it he is lu a fit slaie of health tu undertake the 

voyage to the coiincr}’’ to which lie has agreed to emigrate; and if he finds that 
be U not fit to undertake tlie voyage, he shall iufonn die Protector accordingly, 

( 5 ) Tlic Protector may thereupon refuse 10 permit the emigrant to embark; 
and any emigrant, registered as a depeTulent of an emigrant whom the Protec¬ 
tor (has refused to permit to embark, or any emigrant who, not being a depend¬ 
ent, is the father, mother, wife, husband, sv^u, daughter, brother, sister, guar¬ 
dian, or ward of the emigraiu. may. nonvithstanding anything in this Act, refuse 
to embark. 

(j) The provision^, of sections S' , 51 , and 53 , shall apply to emigrants who, 
under this section, arc nru pctm'tu'd to embark, an<l to any emigrants who, under 
this section, refuse to embark, and to ihi* revery of expenses incurred under 
this Act in /espccl of 

70. W.cr/// :• deliver tj^nenu/ifs to to 7nas(ttl[ Re^ 

ptaled by the Indian Emi^ixiiion Aii jlwendintnf Ait (A'f7//. of }Hk)o 6). 


7L Before anv eniigranr-vt.'ri^^ol clears ml of any port, ihc master of the 

Certificates from Protector 'i‘'- I’rdeCTOT of F.mi^grailts 

of Emigrants and Kmw.;r.'iti Ml at lilt' port, and tri m du' MUigratiOU Agent for the 
Agent. ifuu'rry ru \vii;th tiic emigrant', arc to be conveyed, 

certificates signed by liio Pro'.ecior and EniigrjthM* Agent. rosfKM lively, to tlie 
effect that the Protector and AirciU have, in res]» ‘c: all the rmtgrantfc embark¬ 
ing at that port m the vess-?!. done all that n required by the foregoing provisions 
of Uiis Act. or h\ tire rules made undt-r ihi'; Ac . if> he doiv' on the part of the 
Protector and .Ageiil resi)ecti^eiy. and ilral :dl iIj'‘ fiiTcrlions for tlie security, 
well-being, and prottcUou of emigrants winch are anuained in this Act or 
in the rules made under this An, have, in the case of that ^>*^^1*1. been complied_ 
with. 


72. d'he master uf every rMnigr.ini on hoard the vesst'I, 

Copies of Art and rulL''< t * tlm.ng dit* v.ii-.le i\\(j lopu'S ol this Act, and 

be kept on bfMird. fit all ru]_' i ider /iiw Act. and two copies of a 

translation of tlc.s Act. .^nd ot lu language , r languages as the 

Local Governmeiit dLr<^t><"’ttTSu shall, (m request made at any reasonable time, 
produce one of lhQSM<"*copicK to any emigrant b-r Ins peru-al. 

each emigrant vviio embarks on [>oard an emigrant-vessel, the 
Jpljee for each embarkt*il Lmjgration .Ag-'nt sli.ili pay to tJio Protector of Ezni- 
^•feigrant. grants a fee id such amount as the Governor-Gene¬ 

ral in Council, from timr? to time, by notificat'oa m the Gazette of India, pre¬ 
scribes :* 


Provided as follows:— 

(tf) the fee payable under fhi.s section shall not be more than is, in the 
Opinion of tlic Governor-(General in Council, siifhcient to raise the 
total income from fec's under this A- i to an amount which will cover 
Ujo cost of ^ny establi.shmcnt or siipervi.sion which the Goverijor- 
General in Council thinks necc-sarv to provide for the control of 
emigration: 


Ft. 1 


• See Notifications No. 121.E, dated the i«t April i886. Gazette of India, 1886, 

.. P. 377 ; and No. 7-E., d.Ved 20th Marrh ?888, Gazette of India, 1888, Pt. I., p. 147. 
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{h} if it appears to the Govemor-Gcucral iu Couacil expedient to provide, 
in the case of any country, any special establishment or expendi- 
ture for the proieciion of Indian emigrants lo that country, 
Governor-Gen era! in Council may increase? the fee payable in the 
case of emigrants to dial country to an anio\mt sufficient, in his opinion, 
to cover the coal of tlie special cHtahlishmeiit or expenditure* 


74 . It shall he die duty of every master licensed under this Act to see that 
Duty of master to fiec to ob- the piovisif>ns of this Act, and the rules made un- 

servinoe of Act and rulco on dcr this Act, are obser%ed on board his vessel during 
board his vessel. voyage fron. British India lo the country to which 

the emigrants are to be conveyed. 


76 . The master shall reium his j)a>s lo cm- ii emigrant before he disem¬ 
barks in ilie ( “unry to which Iil* lias agreed to emi- 


Returi) of pass to ernlgrant- 




special Pri^vistom W^seU from CdlctUh. 

76 . The master of every carrying i^uiigrants from the pon of Calcutta 
Emigrani-vcssei .s.j 1 1 1 nij ptoL«‘i‘d on his v(>yago and dc:?art with his vessel 

from Calcutta to depart ;Mih- from Gardt-n Rea^ ii wiillin tweniy-four liours after the 
in 34 hours of emharkatnn. cmbarkiiuoii of siich of the uiiigranib as have first 
embarkvd. 


77 . Everv sailini’-vcssci lfM.vjiu I'ue jion of C.dcu'ia widi cmigranls shall 
Emigrant-vfF'^^l proi o* i l!om Garden Kcadi \o sea under tow of a 

from Calcutu i-» I>c t .^^cd t-. steamer deiUred !o be i rmipelent by such officer as 
:lu‘ Local Govermneiv. ai>poini> in this behalf. 


7a (r) When an J^mvcs tli** T^w^ of CalcuUa, if, during her 

t. t f do\ui die n\er. and while rietween Garden 

irrant-vewl leaving C:il‘'u{t;i Keacli and Ihamond Uaiboiir. Uic disease ot measles, 
to require sick emigrants to arlct-lcvcr. *ir apjiear*' on board, the 

be scot to hosi-iifil. master siiill. :1 so roquinnl by the surgeon in charge 

of the omigranlh, sentl lo the ImspiUil a‘ Ih.immul Harivour all emigrants suffering 
from the disease, with any registers I as iheh’ dop';ndenLs,and any emi- 

.grant who. not being a dei r'ndcm, :s rln' faiiiOr, niodier, wife, husband, .son, 
daughter, brother, si^^tcr, gii.irdian, -ir uaid of iinv such emigrant, and wlio wishes 
to accompanv him or her and shall ai utii'c infonn the Trotcolor nf Emigrants at 
Calcutta of the number and names of the emigrants so sent to hospital. 


{2) The provision‘d ni ^cLnio^s ^o, 51. and 53, slulh i'O far .15 maybe,apply 
to emigrants landed under liiis sectiuu, ami lo die recovery of expenses incurred 
in respect of them. 

79. 0 ) In the event of cliolora ni an epidemic form appearing among the 
Pow«r of Mtrir...n of 00.1- anv such vessel carrjing emigrants 

lfrant*vcs$el leaving Calcutta ironi the port of C'alcLiua, the Surgeon m charge of the 
to require alt emigrants to be emigrants mav ret|nire thi' master to land all the emi- 
landcd when cboWa appears, board the vessel at Diamond Harbour. 

(a) The master shall at onr.c comply w'ith tlic request of the surgeon, and 
shall immediately give notic'* of his ha\*ing done so to the Protector of Emigrants 
at Calc\ttta, whosl^all take such action thereon as the Governor-General in Council, 
from time tn time, by rules made under this Act, prescribes. 
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CHAPTER XI. 

Rules. 

Power for Governor-Gene- 80 . (/) The Governor-Gciieral in Council may, 
nd in Cbundlto make rules, from time tu time, make rules* consistent with this 
Act— 

(a) to provide for die supervision and regulation of places of accommoda- 
lion provided under diis Act, and U) define tlie classes of Magistrates 
and the officers of police to be authorised to visit and Inspect those 
places; 

(i) Lo prescribe the form of the register re^iuircd under this Act, and the 
particulars to be eniered therein, and to regulate tlie control to be 
exercised over Registering Ofiicers by the District Magistrate or 
officer (if any) appointed in this behalf under this Act; 

[c) to prescribe the forms of tht^ agn^mcnls lo be made under this Act, 

and the particulars to be contained therein, and die language or 
languages in which agreements must be expressed ; 

(d) to prescribe the ctmdiiion^ on which li<. oases for the establishment of 

depots under liiis Act may be given, to provide for the supervision 
and regulation of the de])L)ts, and for die medical care of die emi¬ 
grants during their residence there, and the measures to be taken 
on the outbreak of any epidemic or infectious disease there; 

(tf) to prescribe the forms to be supplied by Emigration Agents and re¬ 
cruiters for the purposes^ of this Act: 

(/) to prescribe the particulars whicii ihc owner or master of a vessel ap¬ 
plying for a license to carry emigrants in his vessel must stale; 

to regulate the proportion of women to bo ordinarily carried in any 
emigrant-vessel widi male emigrants, and to prescribe the arrange¬ 
ments to he made for die separation of women (married or single) 
and children from the other emigrants on hoard an emigrant-vessel; 

(A) to prescribe the description, quantity, and quality of provisions, fuel, 
and water to be taken by emigrant-vessels, the daily allowance of 
food and >\ater lo be issued, and the nature and amount of clothing 
to be supplied to each emigrant during ilic voyage ; 

(/) to fix the number of ilic comjHDundtTs, interpreters, and attendants 
subordinate to ilic smgeon to be carried for tlie care of tlie sick or 
weakly on board each emigrant-vesse!: 

if) to prescribe the nature, quantity, and quality of medicines and Other 
stores to be earned on hoard emigrant-vessels; 

(it) to provide for the ventilation and cleanliness of every emigran^vessel 
during a voyage, and for its being furnished with a sufficient num¬ 
ber of life-buoys, boats, water-buckets, and other appliances to be 
used in case of shipwreck or fire; 

(0 lo prescribe the seasons at which alone emigrant-vessels or specified 
classes of cmigrani-veiisels may sail from any port in British India 
to any countr)* west of the Cape of Good Hope to which emigration 
is for the time being latvful; 


* For rules issued under this section, see Notification No« 94-E., dated the iSth 
March i8S6,Ga2ette of India, 1886, Pt. h, p. t6i. These rules have been amended and added 
tofroBitimetotinnejbuttheainendfnentsand additions are too numerous to he given here. 
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(«) to provide for the disposal of emigrants who may be landed under 

section 79; r-^ 

(n) 10 provide for the medical care of the emigrants on the voyage, and to 
provide for the measures to be taken on the outbreak of any epi¬ 
demic or infectious disease on a voyage; 

(#} to provide for a journal being kept by the surgeon of every emigrant- 
vessel, recording the health of the emigrants, and his treatment of 
the siefct with full explanation of the causes of every death; and to 
define the duties and powers of the surgeon in respect of the emi¬ 
grants committed to his care: 

ijt) to define and regulate the powers and duties of the several officers ap¬ 
pointed by the Government under this Act; and 

(^) generally to provide for tlic security, well-being, and protection of emi- 
* grants: 

Provided that the Local Government mar, in .special cases, notwithstanding 
anything contained in rules made under clause (g) of this section, permit an emi¬ 
grant-vessel to sail, thougli it does not <.arrv the proponion of women required to 
be carried in ordinary cases. 

{2) llic power to make rules conferred by this section may be exercised at 
any time after the passing of this Act, hut any rule made under this section shall 
not take effect until the Act comes into force. 

81 .(/) The Govemor-tieneral in Council shall, before making rules un- 
Publication of drafts and dcr ihc Iasi foregoing section, publish a draft of the 
rules. proposed rules in such manner as may, in his opinion, 

be sufficient for the information of persons likely to be affected thereby. 

(a) There shall he published with the draft a notice specifying a date at or 
after which the draft will be taken into consideration. 

(j) The Governor-General in Council shall receive and consider any ob¬ 
jection or suggestion which may be made by any j>erson with respect to the draft 
before the date so specified. 

(^) Every rule made under the last foregoing section shall be published in 
the Gazette of India; and ilie publication in the Gazeuo of India of a rule purport¬ 
ing to be made under that section shall be conclusive evidence that it has been 
duly made. 


CHAPTER XU. 

Ofkkkcks. 

82 . (/) Whoever, except m conformity with 
Lnitwfu recrui g. ^1^^^ provisions of this Act or of the rules made under 

this Act— 

(a) makes, or aitcmpis to make, any agreement with any nati^'e of India, pur¬ 
porting to bind him to emigrate, or 

(J) in consideration of any hire or reward, induces, or attempts to induce, 
any native rf India to leave any place for the purpose of emigrating, or otherwise 
acts or is employed as a recruiter ot emigrants, or 
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mSi (c) in cokisideration of any hire or reward, receives into or detains in axqr 
’‘7'- place, or, being a recruiter, in any place other than a place in whichaccommoda- 
tioQ has been provided in accordance with this Act or the rules made under this 
Act, any person with a view to his being registered as an emigrant, or after his 
registration as an emigrant and before his departure for the de^t at the port of 
embarkation; 

shall be punished with fine which may extend to live hundred rupees. 

(2) if any person, other than a recruiter licensed under this Act, commits 
an offence under this section, any police-officer may arrest him without war¬ 
rant. 

Recruiters removing unre- 88. Whoever, being a recruiter licensed under 

gistered emigrants to dep6t. this Act— 

(fl) removes, or attempts to remove, any intending emigrant to a dep6t be¬ 
fore he has been registered under tliis Act as an emigrant, or induces, or attempts 
to induce, him to leave the local limits of Uic jurisdiction of the Magistrate by 
whom the recruiters licerise has been countersigned before he has been so 
registered, or aids, or attemuts to aid, him in leaving any such local limits or 
going to any depot before he has been so registered, or 

{b) fails to give a true copy of the statement with winch lie is provided under 
section 26 to any person whom he invites to emigrate, or 

(f) fails to provide any emigrant whom ho has engaged, and who has been 
registered at a place beyond the limits of the port of cmbarkaiiou, with suitable 
lodging and food, or othenvise ill-treats any emigrant on liis journey to the 

dep6t, 

shall be punished with fine which may extend to five hundred rupees. 

84 . (/) Whoever, by means of intoxication, coercion, or fraud, causes or 
Fraudulently inducing na- induces, or attempts (o cause or induce, any native of 

tive to emigrate. India to emigrate, or lo enter into any agreement to 

emigrate, or to leave any place with a view to emigrating, shall be punished 
with imprisonment for a term which may extend to one year, or witli fine, or 
with both. 

85 . Whoever, without lawful authority, issues any written order to the po- 
False representation f>f Gn- lice to assist himself or any other person to procure 

veroment authority. emigrants, or falsely represents that any emigrants 

are required by the Government, or are to be engaged on behalf of the 
Government, shall be punished with imprisonment for a term which may ex¬ 
tend to six montlis, or witfi fine wliich may extend to five hundred rupees, or 
with both. 

Receiving emigrants on 

bwd vessel in contravention 88. If any master of a vessel— 

•f Act. ^ 

(a) knowingly receives on board his vessel any emigrant who has not com¬ 
plied with the provisions of this Act or the rules made under this 
Act, so far as they are binding on him, or 

(i) not being licensed under this Act, knowingly receives any emigrant on 
board his vessel, or 

(f) being licensed under this Act, knowingly receives on board his veesel 
any emigrant in excess of the number specified in his license, 
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be, shall be punished with imprisonment for a term which may cjxtend to 
one year, or >Tilh fine which may extend to one thousand rupees for each cmi- 
gprant so received, or with both ; and the vessel, her tackle, apparel, and furniture 
may be declared by the Court before which the master is tried to be forfeited to 
Her Majesty. 

87 . If any master licensed under this Act fraudulently does, or suffers to 
Fraudulent arts cm part of be done, any act or thing wlierebv the license becomes 

marter. inapplicable to the altered state of the vessel or other 

matter to which the license relates, he shall be punished with fine which may ex¬ 
tend to five thousand rupees; 

and he may also be sued on any bond which he may have executed under 
section 62, 

88. If any master of an emigrant-vessel clears, or attempts to clear, his ves- 
Qcarance without compli- sel oulwards when any of the provisions of section 

ance with Act. 57, 5^, or 60, have not been complied with in respect 

of the vessel, he shall be punished with fine which m^y extend to four thousand 
rupees. 

89 . If any master receives on board his vessel anv emigrants, and fails to 
Failure of master tn comply complv with the requirem.-nts of sections 66, 67, and 

with provisions as to lists and (>8 in respect of ihoise emigrants, he shall be punish- 
ed with fine which may extend to two hundred rupees 
for each emigrant so received on board. 

90 . If any master, having cleared lii.s vessel, takes on board any emigrant 
Master takinir on hoard, uol entered in the list mentioned m section 66, or not 

after clearanrc. emigrants furnished with a pass required by that section, he shall 
not entered in hst. punished with fine which may extend to two 

hundred rupees for each emigrant so taken. 

91 . Ii any master lands any emigrant in any counlr}’ other than the coun- 
Master landing tfinijirant at lor which he has been shipped by the Emigration 

other than s-pcaficJ toiintry, Agoiil, he shall be punished for every emigrant so 
landed with fine which may extend to two hundred rupees, or with imprisonment 
for a term which may extend to one month, or with both, unless the landing has 
been caused by stress of weather or unavoidable accident, or has taken place 
under the provisions of section 78 or 79. 

Failure to comply with pro- 92 . If any master of a sailing-vessel leaving the 

visions as to leaving Calcutta, port of Calcutta with emigrants on board— 

(fl) does not leave Garden Roach with his vessel within the time prescribed 
in section 76, or 

(^) without reasonable excuse, causc.s or allows hi.s vessel to go below 
Garden Reach without being in tow of such a steamer as is referred to in sec¬ 
tion 77, 

he shall be punished with fine which may extend to one thousand rupees. 

98 . (/) If any emigrant deserts before arrival at depdl, or refuses without 
Emigrant deserting or re- reasonable cause lo proceed to the depdt, he shall 
faring to proceed to dep6t. be punished with fine which may extend to twenty 
rupees, or to the cost incurred in entering into an agreement with, registering, and 
conveying him to the depdt. whichever is greater, and, in default of payment of 
the fine, with imprisonment which may extend to one month. 
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(j) Any fine levied nndcr this scclion may, in die discretion of the convict¬ 
ing Magistrate, be paid to the Emigration Agent or recruiter by whom the cost 
was incurred. 


Emigrant deserting frnm 
depot, or {ailing to embark. 


04. (/) If any emigrant— 


(a) deserts from the depot, or, 

(1) wiihoQt reasonable cause, refuses or neglects to embark when called 
upon to do so by the Emigration Agent, 

he shall be punished with imprisonment for a term which may extend to 
one month, or with fine which may extend to fifty rupees, or to double the amount 
of the cost incurred in entering into an agreement with, rt^istering, and convey¬ 
ing him to tlie depot, and maintaining him therein, or with both. 

(2) Any fine levied under th's section may. in the discretion of the convict¬ 
ing Magistrate, be paid to the Emigration Agent or recruiter by wliom the cost 
was incurred. 


9& If any person causes, or if any master knowingly permits, any emigrant 
Causing or permitting ein- to embark contrary to the provisions of section 63, be 
barkation of enriigrant in con- shall be punished with fine whicli may extend to two 
Invention of section (">3. hundred rupees for each emigrant so embarked. 


Institution of prosecutions. 


96. Prosecutions under sections 86 to 95 (both 
incIuRive) shall not be instituted except as follows, 
namely;— 


(a) prosecutions under sections 86 to 92 (both inclusive), by the Emigra¬ 
tion Agent, or by the IVotector of limigrarus, or by an officer appointed for the 
purpose by the Local Government; 


(i) prosecutions under section 93, bv or with the sanction of a Magistrate or 
Registering Officer or of the Protector of Emigrants at the port of embarkation; 


(f) prosecutions under section 94, by the Emigration Agent with the sanc¬ 
tion of the Protector; 

(ff) Prosecutions under section 93, by the Protector of Emigrants, or by an 
officer appointed for the purpose by the Local Government. 


Defence to charges of de- 07. The following shall be good defences to 
'rtion. charges under section.s 93 and 94, respectively, 

namely :— 


(a) to a charge under section 93, that tlie accused person or other emigrants 
accompanying him has or have been ilPireatcd, deceived, or defrauded by the 
recruiter or any person under liis control; 

(^) to a charge under section 94, that the emigrant has suffered any ill-treat* 
ment or neglect in the depot or on the journey thither. 

98. All the powers for the time being conferred by law* on officers of sea- 
Power far Customs officers customs with regard to the searching and detention 
to search and detain for pur* of vessels, or Otherwise for the prevention of smug- 
posefi of Act. gling on board thereof, may be exercised by those 

officers for the prevention of offences against this Act. 


* SeeCh. ?CVll.of the SeaCusitoms Act (Vlll of 1878). 
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09. The Local Government may, from lime lo time, appoint any person, by 
Power for Local Govern- name or by virtue of his office, to perform, within a 
ment to appoint Magistrates specified local area, the functions of a Magistrate 
for purposes of Act. 

100 . (/) Whenever an Emigration Agent is chargeable with a breach of any 
Suits against Emigration duty to an emigrant arising from any agreement with 

Agent for breach of duly. ilie emigrant, or imposed by this Act or the rules made 
under this Act, the Proteclor of Emigrants may, if he thinks fit, institute a suit on 
behalf of the emigrant against the Emigration Agent for the recovery of compen¬ 
sation fur the breach. 

(.2) In awarding compensation under this section, all sums ordered to be paid 
under section 50 or section 52 shall be taken into consideration. 

101. C/J The Govern or-Genera I in Council may, from time to time, by no- 
Power for Oovernor-ticneral ‘‘‘icaiion in tile Gazette of India, determine what shall 

in Council lu deirrminc pro- be held 10 lie, lor the purpusca of this Ai.t, tlic pro¬ 
bable length'^ of voyages for bablc length of the voyages by sailing-vessels and 
purposes; of Act. vesboN usiiig steam-power, respectively, from any port 

from whicli, to any country to which, eriiigratioii is for the lime being lawful. 

(^) Until otherwise determined under this section, the probable length of the 
voyage by sailing-vessels, from the ports mentioned in the third scliedule hereto 
annexed, to the coimiries mentioned in that scliedule, shall be deemed to be the 
lengths Slated in dial schedule. 

102 . * (/) On and from such a date as the Governor-General in Council 
Provision supplementary to may. hv notification m the Gazette of India, fix in this 

secti.in G (i) oi this Act. b dial I witli respect to any protected Native State ad¬ 
joining the Straits Settlements, or wuh lespect to any iountry for labour in which 
natives of India are recruited exclusively through tlie agency of the Government 
of the Straits Seulements, a uafve ot India who departs by sea out of British 
India under an agreement to labour lor lure 111 any sucli StaU or country sliali nor, 

SO long as the notification continues to apply 10 tlie Stait or country ^ be deemed 
to emigrate within the meaning of this Act. 

(^) The Governor-General in Council may, by notification in the Gazette of 
India, declare that, from a date to be specified, a notification under sub-section 
(/) shall no longer apply to a Native State or country therein mcniioned-f 

gra^il'?r!;,;"Bri.^porrto 103 - The provisions of :his Act shall apply to 

French and Dutch colonics. emigration from British Indian ports— 


* S. 102 as here prinied fus been substituted for s. I02 as originally enacted, and as 
amended by the Straits Settlements Emigration Act (XXI. of i884).-*See the Indian 
Emigration Act (18H3) Amendment Act (XVIII. of 1890;, s. 7. 

In s. 102 as subsrituted the italicized word country has been substituted for the words, 
*' British colony or possession ; ’’ and the italicized words, State or country, have been sub¬ 
stituted for th'- words, '-State, rulony, or possession," by the Indian Emigration Amend¬ 
ment Act (VII. of 1897), s. 2. 

+ Every notihcdtion made under s 102 of the said Act, as amended by the Straits 
Settlement Emigration Act (XXI. of 1884). shall be deemed to have been made under 
sub-section (i) of section 102 of the said Act as amended by the last foregoing section of 
this Act.—See the Indian Emigration Act (18S3) Amendment Act (XVIII. of 1S90), s. 8. 

[Cf. Ct M - 13 ,] 
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(a) to the French colonies, under the terms of the Convention executed at 

Paris on the first day of July 1861, and ratified at the same place on 
the 30lh day of July 1K61, between Her Majesty ihc Queen of the 
United Kini»di»m of Great Rritain and Ireland and liis Majesty the 
Emperor of the French; and 

[b) to the Netherlands colony of Dutch Guiana, under the terms of the Con¬ 

vention executed at tl»e Flaj^ue on the 8th day of September 1870, 
and ratified at the same place on the 17th day of February 1872, b<.*- 
tween Her Majestv the Queen of the United Kingdom of Great Bri¬ 
tain and Ireland and His Majc'^iv the King: of the Netherlands: 

Provided that, in any case in which llicrc is anv conflict between the previ¬ 
sions of this Act and those contained m either of those Conventions, the latter 
shall prevail, 

104 , The provisions of this Act shall, so far as they rrlaie to proceedings 
. >^hich are to be coiulucicti in British India, apply in 

ceedmgrin Bntih India cun- tl’C Case .rf nativ s of vho depun by sea Irom a 

nccted with e^moratum from Freuth porl 111 India under an agreement to labour for 
Frenrh ports in India to ^ Fteiu ii toh nv. U' der the Convention be- 

renr c»>on.es. tween I b r the (Ju'eu ' 1’ liie United Kiugdtjm 

of Great Britain and Ireland and Hi> M.d,rstv M,e Eiupemi of llie French refer¬ 
red to in the last foregoing section, as it *«uch inlives were tauigr.inis within the 
meaning of tills Act; 

Provided that in any case in wliich there is any conllici between the provi¬ 
sions of this Act and tiio&e enitaintd in ihat (.'i iivtniain, the latter shall ]irevai!. 

105 . r/! The d'^parlure by land our of British 
India of a nalivt' cil Iniia “undir, nr with a view to 
entering iijlfi, an lurrunenl " lo lab'-ur for hire in 

some '"iiitry b'-wn-l ihe nthrr ihan the I.^^land of 

Ceylon Ihe Stru't.s S<‘’ih‘nir]it‘^ is pn^liibiled : 

Provided that nothing in this section aiv. lit < ; ^ the di [iiniec by land— 

(a) of a domestic servant when acenrufauMn In*^ emplovi'v; 

(^) of a native of Indii for lie; pu'pose o* d' pariing iiy sea from a French 
port in India, under an agrei'inenl to l ibour for lure in a French co¬ 
lony in accordance with trie Comciuion rcicrrcd to in '‘section 103, 
clause {a\ and section 104/' f 

(ja) Whoever iiiduce.s. or attempts to indiit c. anv iiilivo of India to depart by 
land out of British India in contravention of this Hix'tion shall be deemed to have 
committed an offence under section 82. 


Prohibition of departure }>y 
land of a native of India un 
der an aprcL'inent tn labour 
for hire in j-ume country be¬ 
yond the lea. 


106 t The Governor-General in ronucil mav, tiom time to time, by noti- 


Power to dei ]arc whole or 
park of At t and rii]c‘^ inaiip]i< 
cable to natives uf India en¬ 
gaged fur Her Majesty’s Go¬ 
vernment to labour for hire 
In any rountry beyond the 
sea. 


fu iiiinn in ili‘‘ GazeUc or India, declare that all or any 
nf tilt* prrj\\si/.ris f*! I his AlI or I lie rules thereunder 
shall not apjilv, or sliall apply .subject to such condi- 
ti(jns, modificaiiou’, or restrictions as to the Governor- 
General in Council may scern expedient, in the case of 
natives of India depariing out ot Brnibh India under 


• The words quoted havo he^ n substituted by the ludinn Htnigration Act (1S83) 
Amendment Act (I. of s \ 

f The words, figures, and letter fjiTotc'd hnir h»‘i'n s-jb titiited for the word and figures 
"section 103”—Seethe Indian Kmigr/^lion Art A^neiidmcnt Art fXVIlJ of 1890), 

8. 9. 

J S 106 has been added by tlu‘ bidirin I''mii.^ratron Art - iSSaJ Amendment Act (I. of 
1896), s. 2.. 
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an agreement made with, or on behalf of, Her Majesty's Government to labour 1883 i 
or lure in any country beyond th* sea; —— 

Provided that no notification under this section shall be issued unless the 
Governor-General in Coum il is first satisfied that the fair treatment of natives of 
India so departing out oi British Indua has, by rules or otherwise, duly been 
secured. 


SCHEDULE 1 . 

{Seg sfchfln 8 .) 

COUNTRIKS TO WHICH EMIGRATION IS LaWPUL. 

I.—Thfi Britiiih Colunit^A oi M.tuiiUus, jarriaica, BTiti^h Guiana, Trinidad, St. 
Lucia, Grenada, St. Vinrt'nt, Natal, St. Kitts, Nevis, and Fiji. 

11 .—The Krcnrh Colonies of Martinique. Guadeloupe and its dependencies, and 
Guiana. 

III. —The NetherJands Colony of Dutch Guiana. 

IV. —The Danish Colony of St. Grout. 


SCHEDULE II. 

(Sge sect ion Jii) 

Form of Rkcruitkr's License. 

Ofkick of the Protector of Emigrants at the pi’rt of 

A. if?., describi ti in the l* ruli annexed, is hereby lirensed under the Indian 

Emigration Ai't, to h: a rM’uir.t.r of ♦ mi^jr.ints for here state the country /or which 

the recruiter is liren^ed t < rei *Hit' iii Jicrv s/>^rr^V the local area within which ike recfitiU 
er is licensed to recruit] 

This hcenst^ will be in force until the ot , unless previously cancelled. 

(Signed) C. D., 

Protector of Smigranis, 

Dated the day of 



Desertpilve Roll. 


I 



HiriGHT. 


Ot 

c 

; Name of village, local 

- J2 

j sub-division (tahsil, 

3 ^ 

\ taluq, &c.), and dis- 


! trict to which he be¬ 

(T) 

5 

longs. 
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SCHEDULE III. 

[Set section JOi.) 

Probable Lengths of Voyages * under this Act. 

From Calcutta— 

f From the month of April to the month of 
) October, both inclusive, ten weeks; 
To Mauritius ... from the month of November to 

I the month of March, both inclusive, 
L eight weeks. 

To Jamaica, British Guiana, Trinidad, St."j 
Lucia, Grenada, St. Vincent, St. Kitts, | 

Nevis, St Croix, French Guiana, Marti- V Twenty weeks, 
nique, Guadeloupe and its dependencies, I 
and Dutch Guiana. J 

To Natal ... ... Twelve weeks. 

To Fiji •- Eighteen weeks. 

From Madras— 

f From the month of April to the month of 
I October, both inclusive, seven weeks ; 
To Mauritius ... ... and from the month of November to 

i the month of March, both inclusive, 
L six weeks. 

To Jamaica, British Guiana, Trinidad, St."| 

Lucid, Grenada, St, Vincent, St. Kitts. | 

Nevis, St Croix, French Guiana, Marti- Nineteen weeks, 
nique, Guadeloupe and its dependencies, I 
and Dutch Guiana. J 

To Natal ... ... Ten weeks. 

To Fiji ... ... ... Seventeen weeks. 

From Bombav— 

f From the month of April to the month of 
I September, both inclusive, five weeks ; 
To Mauritius .. .ind from the month of October to the 

L month of March, both inclusive, six 
weeks. 

To Jamaica, British Guiana, Tnnidud. St.’J 
Lucia, Grenada, St. Vincent, St Kitts, 1 
Nevis, St Croix, French Guiana, M-irti- Nineteen weeks, 
nique, Guadeloupe and its dependencies, | 
and Dutch Guiana. j 

To Natal ... ... Ten weeks. 

To Fiji ... ... ... Seventeen weeks. 


By sailing-vessels. 
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ACT NO III. OF 1897.* 

THE EPIDEMIC DISEASES ACT. 

Pass£d by the Goveknok-General of India in Council. 
Received the asitni o f the G!?i>ernor-General on the ^ih February 


An Act to provide J^r the better prevention of the spread 0/ Dangerous Epidemic 

Disease, 


Whkke.xs it is lixp’^dieul 10 provide for tlie better prevention of the spread 
of dangerous epidemic di'ie.is;. Ii is iiereby enacted as follows:— 

Short title,extent, and com 1 - (^) This Act may be called the “Epidemic 

meacemcnt. Diseases Act, 1^97-*’ 

(a) It extends lo the whole of British India (inclusive of . . . . t British 
Baluchisian, ilie Saiual Pargaias, an 1 the Pargani of Spitij; and 

(j) It shall come into force at once. 


2. (/J VVlien at any time the Governor-General m Council is satisfied 
,, . . that India or aiiv pan thereof is visited bv, or threat- 

surcs and prescribe rc-ula- outbreak ot any dangerous epidemic 

tions as t«> epide- disease, the Governor-General in Council, if he 

mic disease. thinks that die ordinary provisions of the law for 

the time being in force are insuiiicienl for the purpose, may take, or require or 
empower any person to take, milIi measures, and, by public notice, prescribe 
such temporary regulations to be observed by the public or by any person or 
class of fKjrsons as he shall deem necessary 10 prevent the outbreak of such 
disease or the sjiread thereof, and may determine in what manner and by whom 
any expenses incurred (including compensation, if anvj shall be defrayed. 


(.?) In particular and widioat prejudice lo the generality of the foregoing 
provisions, the Governor-General in Count li may take measures and prescribe 
regulations for— 

(rt) the ins[)eciion of any ^liip or vessel leaving.^ or arriving at, any port in 
British India, and such detention tiiereof. or of any person intending 
to sail therem, or arriving thereby, as may be necessary; and 

(^) the inspection of persons travelling by railway or otherwise, and the 
segregation m hospital, temporary accommodation, or otlierwise, of 
persons suspected by the inspecting oilicer of being infected with any 
such disease. 


* For Statement of Objects nnd Reasons, sec Gazette of India, 1897, Pt W, p ai ; for 
Report of the Select Commiit»‘e, see ibni, p. 23; and for Proceedings in Council, see 
ibidt Pt. VI., pp. 18 and 34 

'■‘brtThe Act was declared in force in Upper Burma (except the Shan States) by the 
Burma Laws Act (XIII. of 189S). 

‘•At In 5. 1 (a) the words, “ Upper Burma," repealed by the Burma Laws Act (XIIL 
of 1^), Sch V , have here been omitted. 

t For spexial provision as to inspection of pa-ssengers sailing for ports in the Red 
Sea, see s. 30 of the Native Passenger Ships Act (X. of 1867). 
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EPIDEMIC DISEASES, 


1887 . 
Act 3. 


( 7 ) The Governor-General in Council may, by general or special order, 
direct that all or any of the powers conferred by tins Act may also be csercised 
by any Local Government with respect to the territories administered by it.* 

3 . Any person disobeying any regulaiion or order made under this Act 

shall be deemed to have committed an offence punish- 
^ able under section 138 of the Indian Penal Code. 

4 . No suit or other legal proceeding shall lie against any person for anjnhing 
Protection to persons act- done Or in good faith intended to be done under this 

inir nn^r Act. Act. 


*For notification delegating po\^er5 under the Act to Local Grovernments, see 
Oaxetle of India, 1897, Pt. L, p. 102. 
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ACT NO. XI. OF 1856. 

THE EUROPEAN DESERTERS ACT, 1856* 

Passed by the Govbrnor*Gkner\c of India in Councic. 

Rtctwtd the assent of the Governor-General on the iilh April i8$(u 


An Act for the Better Prevention of Deistrtion hv European Soldiers from 
(he Land Forces of Her Majesty^ in India. 

Whkrkas it is expedienL to make better provision for apprehending and 
Preamble draining Knropean desurUTs from tlje Land Forces in 

the service of Her Majeityt in ln«l:a. and for punishing 
persons who aid and oncourage such deserters ; h :s enacted as follows :— 

1. U It shall appear that ain- uIVk er or >suldier, bfing a deserter from the 
Penalty on mastiT m cer- Fortes, lias beun toncealed on board any mer- 

tain ca’^ei »f a iU*--'rrt*r lx* t liant-\(‘"Sul and th.il master or per.^’on m charge 
c<mcr.iled .m (...arU h., i^rnorancc 

of the fact (>f Mich cnni‘M]ment nuglii have knowii of the same, but for some 
neglect of his fluiy as such masicr or pervin, rir tor rln* wan: of proper disci¬ 
pline on board his vessel, such master or |)erson siiall oe liable to a line noi ex¬ 
ceeding five imndred rupees : 


* This .shsirt till*- i>t* n givun hy the Indian Short Titles Art (XIV. of iSq7). 

Aul XI of 1856 has hern dfL'l.'irrd tn bt* in I or re in— 
the whiflc 01 Hr)ii-.h Indi.i. i-xrept as regards the Scheduled nistricis, by the Laws 
l.Nivii Lxient Alt fXV' of iJ^74)i a I 

the S.uiihAI F’arpahas. bv thr SanihAl f^arganas Srrtlement Regulation (III. of 
s. a amendfii by ibe Santh,il t^arganas Laws Rrgulation tiU of 
It has been ilrrhired, ov nolifiialiun under s U' ot ir.e Srhetiuled Di'‘iricts Act 
(XIV, o> 18741, to be in lorre in the luiUiwrng Srheduled Dicincts riaintly — 

Sindh . , See Liaic’it ui India i^So P: L, p. 672 


Aden ... 

Ditto 

1879. Pl I. p. 434 

West Jalp/iigun 

The* Districts of Haz'irih.igh, 
LohArdaga, and Mdnbhum, 
and Pargana Dhaibhum, and 
the Koih.^in in the Di'.trirt of 

Ditto 

iSSi Pt, L. p 74. 

Singhhum 

The Scheduled portion of the 

Ditto 

1S81. Pt, 1 .. p, 504. 

MuZiipiir Uistnrt 

Ditto 

1S7Q. Pt, I . p. 383, 

JaunSi^r Bawar , 

I he Di.sincts of HazAra PeshA- 
Wdr, K'^hAi Bannu. Drra 
Ismail KhAn, and Dera Ghi/i 

Ditto 

1S79. Pt. 1 .. p. 382. 

Khan .... 

The Scheduled Disincts of the 

Ditto 

1SS6. Pt. L, p. 48, 

Central Provinces , 

Dll^o 

iSrg. Pl. I. p. 77^ 

The Distrirt of Sylhet 

The rest of Assam (except the 

Ditto 

IS79, Pt, 1 . p. 631. 

North Lushai Hilis) 

Ditto 

1897, Pt I, p 299. 


It has been declared, by notification under [\ tA) of the last-mentioned Act. not to he 
in force in the Scheduled District of L.ihaui ■—Sec (lazetlc of India 1HS6, Pt I., p 3 ^** 
It has been extended, by notification under s 5 of the same Act. to ihe Scheduled 
Districts of KumAon and tiarhwil —See Gazcite ol India. 4876. Pt L, p. 606 

t The words in the title and preamble, “and of the East India Company ” have been 
epealed by the Repealing Act (XfV. of 1870). 
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EUROPEAN DESERTERS. 


1866 
Act IL 


Provided always that no conviction for such offence as is hereinbefore dc- 
’ scribed shall ]>e lawful unless the same shall be stated 

in ilie charge which the party is called upon to an¬ 
swer; and in sulL charg-e it shall be lawful to state in the alternative that the 
Charge may be m the alter- p^riy lias either knowingly harboured or concealed 

native. a deserter on board his vessel, or has, by neglect of 

duty, or by reason of the want of proper discipline (jn board the vessel, allowed 
such deserter to be so concealed. 


2 . Any person, whether a European British siibiect or noi, wlio shall be 
. guilty of an offence pniiishabJe uii<lcr this Act, shall 

Juris iction. punishable for the same by any Justice of the 

Peace for any of the Prcsidency-towiis of CalcuLU, Madras, and Bombay,* Ma¬ 
gistrate,! or person lawfully exercising the powers of a Magistrate in any i)ort 
within die territories of the East India Conijiany within wiiose jurisdiction the 
offence may have been committed, oi sucli person may have been apprehended 
or found, whetiier the offence shill have luvn conimnied within ilie local limits 
of the jurisdiction of such ollieer or no! ; and any person hereby made punish¬ 
able by a Justice of the Peace shall he jiunisliable on summar)' conviction. 


3 - No conviction, order, or ju-lgmeiit of any Justice ol the Peace, sliall be 
Conviction be qud‘;hed quashed for crrOf or loiin or procedure, but only on 
on mmts only. Fo.m ot con- liie merits ; and u shall noi be uccessarv to slate on 
victiun, &c, conviction, onler, or judgment, the 

evidence on wliich it proceeds: but tlie il'-positions taken, oi a copy of lliem, 
shall be returned wiili rhe conviction, order, or judgmeiV, in obedience to any 
writ of cBrf{(<rdri: and. if no jurisdiction apjie.us on the of the conviction, 
order, or judgment, Imt the depositions taken supidv that defect, tli*^ conviction, 
order, or judgment, sfiall h.,* aided by what so ai>pears ni such depositions. 


4 . Noiiiing in this Act contained shall pn.wont any Ju>tice of the Peace, 
Savineef liruceediDK-. un- Masiisiratc, or ollvjr ntli, i-r. li.iviii.uf :uitlionIy in tlut 
der other Aas- beliall, trum eommiuing lor trial any ])er.''on who shall 

be charged witli an offence pun!shal>Io iiiidi'rl: any oilier A*'! hereafter to be in 
force, notwithstanding ilut such <jJfence miy Iv* al'^jpuiiisiialile uniler tins Act: 

Provided that no proceedings shall liave been 
Proviso. bad against such person in respect of the same offence 

under this Act. 


5 . Whenever, on information given on oatli or solemn atiirmation, where 
Commanding OOiceriirMa- by law a solemn alhnnalion may be used instead of an 
pistrate may i‘.<.ue warrants oath, to the commanding olheer of anv fori, garrison, 
rappre enbion o cscrters. st^T^oon, regiment, of dcl.uhmcnt, at anyi)Ort or place 
within the territories of the East India Coini>iny, in which no person lawfully 
exercising inagistera! p )wers can be foiiml, whicii oarh or alhrmation the several 
persons abovenamed shall severally under tins Aa have power to administer; 

or whenever, on such information as iforesaid g»ven to any Justice of the 
Peace, Magistrate,! or person lawfully exercising tlie powers of a Magistrate, hav¬ 
ing jurisdiction within such port or place, 


• Certain wordb which were repejlrrd by the Repealing Act (XVI of 1874), have 
here been omitted. 

t The words" Joint Magistrate," which were repealed by the Repealing Act (XII. 
of 1873), have here been omitted in ss 2, 5, 6, and 7. 

I Certain words, which were repealed by the Repealing Act (XII. of 1873), have 
here been omitted. 
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there shall appear reason lo susjjticl tliat any European officer or soldier 
belon^in^ to the saul Forces, who Tnav have deserted or be absent without leave, 
is on board any ship, vess^:!. or or is con( ^aled on shore at any such port 
or place within the territories of tne F/.ist India Company, it slull be lawful for 
such commanditiii; olficer or Ju'.che of the Ma^^istrate* or person law¬ 

fully exercising the powers ol \ -Mai;''irateas aioresald, to issue a warrant, au¬ 
thorizing the pers'ui or persons to vlj )in siu 1j warrant may be addressed to 
enter into and search, at any time oi ih** thy or niglii, any such ship, vessel, or 
boat, or any lioi^c or i)lai e on siiore, and to apprehend any such officer or sol¬ 
dier, and to detain him in enstodv in ord<T to hi« being dealt with according to 
law. 


1660. 
Act 11. 


a. The wairant !o be i>.so('d oiid*T the preceding section may be address- 

Warrant tnwh,„„ to I" Or SOl^lCf of the S^d 

dres^fd. ,tncl i>y kvhi> n to hu lb)re'‘s Of u.) all constihles, peace-officers, and other 
cxeruted. I> rsoji^ ulio m.iv bo bound 10 execute the warrant 

of anv Justice of tiie Fm .'*, Migi^nau-.'* or ]i -rs ui 1 iwfuDy exercising the powers 
of a Magistrate, and a* tim: in in-- - xi.viiiion of iliis Act ; and all such persons shall 
l)r bound to execute perfunn. and nln-v -urii warrani.t 

7- F.veiv pers'ui who sin)) b-‘ ii«]»rriiended under any warrant under the 
PersMn> .ipiiiL‘hcndea -i ''f be >)rouglii without delay 

to t»i'doait uith. A’l ii'‘f Me i ju !.ta of jrj i I'.-i t\ Migis^ratc.'^ or person 

lawfully rNercismg, ilie ]lo\u'I^ -A ; M.i:: '■'rale, m nr th** p'ac'' wherein such 
person sha’I hi^-* ln-eii ,irr«'<:';d. -:i “ * ill ''xauuue Mich p*rsnn, an.}, if he shall 
he s.Uisfh'fi, filler by di ‘ i uii)f'.'>nn -m ''Ui [i rifr^oTi or thi* icstimony of one or 
more witness or 'v \'t 1>v in', owu l;n .wi-'d".?. dial •'ueb person is a de¬ 
serter from ii)e saivi F'M'es, shali • lum ui Iv ddixcred, Together with any 
deposnions and r daT-w' ■!♦ -u * i a'lr*. :-i .;emmniida)g officer of the re¬ 

giment, Lorps, or tieiachTin'in T's wii i b ip* sl'ull b dung ii die shall in or 
near the place 'il sucli arrest, 's .t v/e ‘rws* tu-ii m tlie cf •nun an ding officer of 
the nearest iniliuiry stals.'u, in oriie" tual lu; may deait with according to law. 


* The wurds ‘ punt Mscfr-trarp, ' w* '-'h uerr rcptMled by the Repealing Act (XII. of 
1^73), have hen* been umit'f’ -.s, ; c f ,iTid 7. 

+ No«’ a polu e-officer may withniu oriit rs from j Matristrata, and WMthout a warrant, 
arrest nnv person reasonably susperted of bnni; a de-ierter fre-m Her Majesty's army.— 
See the new Code of Criminal Piot imnre lArt V of iSgfij, s 54. ci. t< 5 ). 


'Cf. Ct. M. 14.J 
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ACT NO. IX. OF i874 * 

THE EUROPEAN VAGRANCY ACT, 1874. 

Passed by the Governor-General of India in Council. 

Received the assent of the Govermr-General on the yth April 18^4^ 


An Act to consolidate and amend the law relating to European Vagrancy, 

Whereas it is expedient to consolidate and amend the laws relating to 
Preamble. persons of European extraction who wander in a 

destitute condition throughout India; It is hereby 
enacted as follows 

PART I. 

Pkelihinary. 

1. Tills Act may be called “The European 
Vagrancy Act, 1874; ' 

It extends to the whole of Britisii India and to 
the clomiriions of Princes and States in India in alli¬ 
ance witJi Her Majesty; 

And it shall come into force at once: Provided that sections 4 to 16 (both 
^ inclusive), 19, 20, 24, and 29,! come into 

commencement. Andaman and Nicobar 

Islands, or in any of the dominions of the Princes and States in India in alliance 
with Her Majesty not situate within the limits of any Presidency, Lieutenant-(Jover- 
norship, or Chief Cominissioncrship in British India, until such day or respective 


Short title. 


Local extent. 


* For the Statement of Objects and Reasons, see Gazette of India, 1873, Pt. V., p. 
399 i Proceedings in Council, see ibid, 1874, Extra Supplement, August a3rd, pp. 
10 and 14 ; ibidt 1874, Supplement, pp. 323 and 412. 

This Act has been declared in force in— 

Upper Burma generally (except the Shan States), see the First Part of the Seconp 
Schedule to the Upper Burma Laws Act (XX. of 1886;; Angul and the Khondmals by 
the Angul District Regulation (I. of 1894). s. 3; 

British Baluchistan by the British Baluchistan Laws Regulation (I. of 1890); 
the Arakan Hill District by the Arakan Hill District Laws Regulation (IX. of 1874), 
9 - 3. 

It has b^en declared in force In the Santhal Parganas by the Santhal Parganas Settle¬ 
ment Regulation ( 111 . of (872) as amended by the Santhal Parganas Laws Regulation 
(in. of 1886}. 

It has been declared, by notification under s. 3 (a) of the Scheduled District Act 
(XIV. of 1874), to be in force in the following Scheduled Districts, namely:*- 

the Districts of Hazaribagh, Lohardaga, and Manbhum, and Pargana Dhalbhum, and 
the Kolhan in the District of Singbhum, see Gazette of India, 1881, Pt. L, p. 504- The 
Lohardaga District at this time included the Palamau District. 

It has been extended, by notification under s. 5 of the same Act, to the Scheduled 
District of the North-Western Provinces Tarai, see Gazette of India, 1S76, Pt. I., p« 505. 
t These sections have been extended to the Native States within the limits of» 

a 1 -<=•»«•■>• .»7o. B.. 1 .. f. 7.J; 

(3) The Central India Agency, see Gazette of India, 1891, Pt. 1 ., p. SS^i* 

(4) The Punjab, see Gazette of India, 1872, Pt. 1 ., p. i8i8; and 

(5) they have also been extended to the Hyderabad State, see Gazette of Indiaj 1890 

Pt. 1., p. 527. 
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1874 . 

Acta 


Repeal o{ Acts. 


days as the Governor-General in Council from time to lime, by notification in the 
Gazette of India, appoints in this behalf. 

2 . Acts No. XXL of 1869 (to provide a^aimi Kitroptan Vagrancy) and No. 

XXV^IIL of 1871 (to amend the European Vagrangf 
Act, are hereby repealed. 

But all appointments and orders made, work-houses provided, certifica;teB 
fipvea, powers conferred, rules prescribed, and exemptions granted under the 
former Act, .shall be deemed to have been respectively made, provided, given, con¬ 
ferred, prescribed, and granted under this Act. 

Interpretation-clause. 3 . In this Act— 


Person of European ex¬ 
traction.” 


Person of European extraction ” includes— 


(a) persons born in Europe, America, the West Indies, Australia, Tasmania, 
New Zealand, Natal, or the Cape Colony; 

( 5 ) the sons and grandsons of such persons : 


but does not include persons commonly called Phirasians or East Indians; 
“Vagrant'' means a person of European extraction ivund asking for alrus, 
, or wandering about without any employment or visi- 

* ble means of subsistence: 


'' Master of a ship*'' 


“ MasicT of a ship includes, any person in charge 
of a docked vessel; 


And in Parts IIL and V. of this Act, “Magistrate" means, within the limits 
. of tliL" iown< (ji Calcutta, Madras, and Bombay, a Ma- 

gistraic ot Polu c * and, (mtsidc those limits, a per¬ 
son exercising powers under the Code of Criminal Proccclurof not less than tliose 
of a Magistrate of the second class. 


PART 11 . 


PrOCEDUKFm 


4. Any police-officer nuy, with.n the Iiuuts of the towns oi Calcutta, Madras, 
Power to ret^ire apparent and Bombay, require any person Mho is apparently a 
va^nt logo Wfore Magis- vagrant 10 'ac^.oinpanY him or any other police-officer 
to, and 1,1 ap])':ar bidori:, die nearest Magistrate of 
Police,* and may. without those limits, requiie .uiv sm.li person to accompany him 
or any other police-officer to, and to appear betore. me neantsi Justice of the Peace 
exercising the powers of a Magistrate of the first class under the Code of Criminal 

Procedure.t 

6 . The Magistrate of Police* or Justice shall m sucli case, or la any other 
Summary inquiry Into va- case where a })CTson apparently a vagrant comes be- 
grant's circumstances. f^j.^ TTiakc a summary inquiry into the circum¬ 

stances and character of the apparent vagrant; and, d he is "satiafted such 

Declaration of vauranev ^ vagrant, ho shall record in his office a de- 

* claration to that efiect. 


If he is further of opinion that the vagrant is not likely to obtain employ- 

Ofder to go to work-house. that a de- 

_ claration of vagrancy has on any former occasion been’" 

• Read now *' Presidency Magistrate," see Act V. of 1898, s. 
t See now tke Code of Criminal Procedure (Act V. of 18^}/ 
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recorded In respect of such vagrant, he shall require the ^grant to go to a Govern- 1874 . 
ment work-house, and shall draw up an order to chat effect, & 

The vagrant shall then be placed in charge of ih'i police for the purpose of 
being forwarded to tiie workdiouse, and the said order shall be a sufficient au¬ 
thority to the police for rciaintug him in dicir charge while he is on his way to 
the work-liousc, and to liie Governor of ihx) work-house for receiving and detain* 
ing such vagrant. 

0. Where the officer making the inquiry mentioned in section 5 is of opi- 
Fofwardinjf vaf^rant to that ihc vagrant is likely to obtain employment 

place ol emphrymeot, in any place subject to the l^cal Government, or 

(when the vagrant is in any part of the ilornuiions mentioned in section i) in any 
place subject to any adjacent I>oca] Govcrnnieut, such officer may, in his discre- 
tion, forward the vagrant to sucIj pi.ue in charge of the police, and draw up an 
order to that effect. 

Such order sliall be a .suIiiciL-nt authority to the police for retaining the va¬ 
grant in thtir charge while he )> on uiu ^Yay to sulIi place of employment. 


7. Upon his arrival at the jilacc ol einploymcni, the vagrant shall betaken 

AsMsiantc ubtam <*im- bch/rc inc nearest Magituate of l^uhc^-* or Justice of 

pluym«nt* Peace exereiSJig powers as aioresaid, to whom 

the order for transmission shall be delivered. 

Such oliicer shall iiiereupon. to tnv best oi ill's ability, assist the vagrant 
m seeking employment, and m.\y, m tne meanimte, if iie think fit. keep the va¬ 
grant in die cfiarge uf i;ie poiii.e 

Siiould die vagrant tad obtain cU’Mhlo employment within a reasonable 
time not exceeding fiiieeu divs trom .-uou .trrAal, '^uch officer shall forward him 
to a Govern metit work-no use ui ::ie luaiiner piov.ded iiy seciloti 5. 

8. Every person wrnle in i narge ot i.be police, whciher before inquiry as 

Cl,-.. i. to hi.N vairrancv. or. ^\hl^e he i.s on his w’ay, under 

scAtion 5, tn tlie ^\ork-ho^sc^ or under section 6, to 
a place ot eraplovmen;, ahali be ontuled to an allowance tor ins subsistence at 
the rate of eight annas per diem. 

The Magistrite ot PoIm iust.ce b tore wit tm any vagrant is taken 

umlcr siccuon 7 mav, d lie tinak Ul, :iie \o leceive a similar allow¬ 

ance vviiilu he is seekuig ernployini'ni 

The Local Government ^uAil cmi^h >!ucu ail-rwancc to be paid out ot such 
tunds at its dispos.il, and m su^u tnauri-.-r, as it mav, iiora time to time, direct. 


9. Any Magistrate of I 


OliC^' 


lu*;iice or me Poac^ exercising powers 


_ , a> aforesaid muv. iti being satisfied rhat any person 

Power teffive tfrtJhratrs. Eurojicaii exirac'iion is not likely to become a va¬ 
grant, give such person a ctTiific.iic under his hand, stating that for a certain 
time (mentioning it) not exceeding s;x nioiidis Irom ihe date Ot the certificate, 
and within certain limits (mcntioniri:^ tiicini. iiciJtiiig in sections 4. 5, 6, and 7, 
ahall apply to the holder of sucli certificate; and ihoreupon, so long as the cer¬ 
tificate remains in loice, nothing in sections 4., 5, 6, and 7, shall apply 10 such 
person within such limits as aforesaid. 

Every such certificate sh.iil be in the form set forth in the first schedule 
to tins Act annexed, or as near thereto as circum* 


Form of certificatp. 


stances will admit. 


* Read now ** Presidency Magistrate/' see the Code of Criminal Procodare (Act V. 
of 189S), a. 



MUROPSAN vagrancy. 


to* 


1674. 


10> The Local Governmeat may, from time to time, by notificAtioa in the 
p<wer to invest certain offi- o^cial Gazette.♦ invest any Justice of the Pea«, Di». 
ciabwtih jurisdiction of Jus- trict Superintendent of Police, or Assistant Distnct 
tices Tinder sections 5, 7, 8, Superintendent of Police, with the jurisdiction and 
powers conferred by iliis Part on a Justice of the 
Peace eicercising powers as aforesaid. 


PART Ill. 

Govbrnmxnt Work-houses, 


ll.f The Local Government, with the previous sanction of the Governor 
Provision of Government General in Council, may provide work-houses with 
work-houses. their necessary furnimre and establishment, at such 

places as it may think proper, for the temporary reception of vagrants; 

or may, by writing under the hand of a Secretary to such Govemmentf 
certify any building, or part of a building, not provided as a work-house under 
the former part of this section, to be fn for a work-house for the purposes of 
this Act. Every such certificate shall be published in the local official Gazette, 
and thereupon such building or part of a building shall, until the Local Go¬ 
vernment otherwise orders, be deemed a Government work-house under this Act* 


The Local Government shall allow the same scale of diet for iJie support 
of vagrants received in such work-houses as is for 
the time being allowed for Europeans confined in 
the local prisons or penitentiaries. 


Scale of diet. 


124 Every such work-house shall be under the immediate charge of a 
Superintendence of work- Governor, who shall be appointed, and may be sus- 
houses. pended or removed, by the Local Government. 

Every such Governor shall, if the Ijocal Government think fit, be subject 
to the orders of a Committee of Management appointed from time to time by 
such Government, or, in the absence of a Committee, to the orders of such 
officer as the Local Government from time 10 time appoints in this behalf. 


18 . Every such Governor may order that any vagrant admitted to the 
« , work-house under his charge shall be searched, and 

rc o vagran s. that the vagrant's bundles, packages, and Other eflfecU 

shall be inspected, and may direct due any money ttien found with or on the 


* For instance of such notification, see Madras List of Local Rules and Orders, 
Vol L, Ed. 1898, p.26. 

t For notifications issued under the powers conferred by this section in^ 

Bombay . see Bombay List of Local Rules and Orders, Vol. I.| Ed. 

1896 p. 109; 

Burma . see Burma Laws List, Ed. 1897, p. 49; 

N.-W. P. and Oudh . see N.-W. P and Oudh List of Local Rules and Orders, 
Ed. 1894, p. 43; 

Central Provinces see Central Provinces List of Local Rules and Orders, 
Ed, 1896. p. 19. 

X For notifications issued under the powers conferred by this section 

Bombay . see Bombay List of Local Rules and Orders, VoU L, Ed. 

1896, p. 109; 

Burma . . . see Burma Laws List, £d. 1897, p. 49; 

Madras . • see Madras List of Local Rules and Orders, Vol. 1 ., Bd. 

1898, p. 27. 

Central Provinces see Central Provinces List of Local Rules and Orders, Ed 

18961 p. 19 . 
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vftgrant, sfasll be applied (subject to the orders of the Local Government) to¬ 
wards the expense of carrying this Act into execution, and may order that all' 
or any of the said effects shall be sold, and that the produce of the sale be ap¬ 
plied as aforesaid, but subject to the like orders. 

14 - Vagrants admitted to work-houses under this Act shall be subject to 

. such rules of management and discipline as may^ 

Discipline. prescribed by the Local 

vernment with the previous sanction of the Governor-General in Council.* 

The Local Government may authorizef any Governor of a work-house to 
punish (under or not under the supervision and direction of a Committee of 
mnagement, as the Local Govemmenc thinks fit) any vagrant who knowingly 
disobeys or neglects any such rule with any one of the following punishments 
(namely) 

(a) solitary confinemetit within the work-house for any time not exceed* 
ing seven days; 

(i) solitary confinement within the work-house for any time not exceed¬ 
ing three days upon a diet reduced to suoli extent as the Local Government 
may prescribe; X 

(r) hard labour for any time not exceeding seven days ; 

{d) reduction of diet to such extent as the Local Government may pre- 
scribet for any time not exceeding five days: 

or, in lieu of any such punishment, any such vagrant may. on conviction 
before a Magistrate of <4uch disobedience or neglect, be punishable with rigor¬ 
ous imprisonment in jail for a term which may extend to three months. 

15 . The Governor and the Committee of Management (if any) of every 
Refusal to accept employ- such work-house shall use his and their best endea- 
vouTs to obtain outside the work-house suitable em¬ 
ployment for the vagrants admitted thereto. 

When such employment is obtained, any such vagrant refusing or neglect¬ 
ing to avail himself thereof shall, on conviction before a Magistrate, be punish¬ 
able with rigorous imprisonment for a term which may extend to one month. 


PART IV. 

Rekotal froh India. 


lA If, after the lapse of a reasonable time, no suitable employment i 
p I f obtainable for any such vagrant, the Local Govern 

nova 0 vagr s, either (when he has entered into sucl 


* For notifications prescribing such mica in- 

Bombay . .sec Bombay List of Local Rules and Orders, Vol. L, Ed. 

iBq 6 , p. tio; 

Madras .see Madras List of Local Rules and Orders, Vol, I., Ed. 

i8p8. p. 97 *. 

N.«W. P. and Oudh. see North-Western Provinces and Oudh List of Local 
Rules and Orders, Ed. 1894, p. 43- 
t For notifications conferring such authority in- 

Burma .see Burma Rules Manual, Ed. 1897, p. 36; 

Madras « . » see Madras List of Local Rules and Orders, VoL l.f Bd. 

1898, p. 97. 

% For instance of such notification, see Bnraa Rules Manual, Ed. 1897, p. 36. 
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ttgreement as hereinafter mentioned) cause him to be removed from British 

India in manner hereinafter provided, the cost of 
ost o remova . removal being paid by Government; 

or it may cause sections 23 and 30 10 be read to him, and may then 
release him. 


IT Any vagrant or other person of Eiiropea[i extraction may enter into 

* ., , acre erne nt* in writinff svitli the Secreiarv of State for 

Apeemrnt, w,th vajrrants. hnnsclf- ' 

(fl) to proceed to such port in British India as shall be mentioned in the 
agreement ; 

{b) there to embark on board such ship, and at such time, as is directed 
by an officer appointed in tins behalf by ihc l/)cal Government of the territories 
in which such port is situate for the purpose of being removed from India at the 
expense of the said Secretary of State in Count il; 

(r) to remain on board such siiip until she has arrived at her port of 
destination; and 

{d) not to return to India umi! five vear-^ have elapsed from the. date of 
such embarkation. 


Every such agrcemcnlf shall be lu the form ser fMfth in the second 
schedule to thU An annexed, or as near thereto as 


Form of agreement. 


circumstances admit. 


18. The Local Gavernment of the ternfones in winch the said port is 
Power to perfurni agree- situate may enter into siicii contracts for conveyance 
nient. or other who, and perform such other acta as may be 

necessary to carry out such agreement on tne part of tiie said Secrciary of State 
in Council. 


TART V. 


Penalties. 


19. Any person refusing or failing to accompany a police-officer to, or 
Refusal to go before Ma- appear before, a Magistrate of BnliceJ or Justice 
gistrate. of the Peace, for the purpose ot preliminary inquiry, 

when required so to do under section 4, may be arrested without warrant, and 
shall be punishable, whether he be or not a European British subject, on con¬ 
viction before a Magistrate, with imprisonment ior a term which may extend to 
one month, or with fine, or with both- 


And any person, who, when required under section 4 to accompany a 
. , police-officer to, or to appear before, a Magistrate of 

Policej or Justice of the Peace, commits an offence 
punishable under section 353 of the Indian Penal Code, may, whether he be or 
be not a European British subject, be tried by a Magistrate for such oSence. 


* For notification requiring that the Commissioner of Police and Justices of the Peace 
do obtain Government sanction before concluding an agreement with ary vagrant, ace 
Madras List of Local Rules and Orders, Vol. I., Ed. 1898, p 27. * 

t The words may be on unstamped paper and were repealed by the Indian Stamp 
Act (L of i 879>. That Act exempts these agreements from stamp-duty, see Sch. II., No. z 
cl. {/). Act 1 . of 1879 has been repealed and superseded by Act IL of 1699. For 
exemptions of agreements under the European Vagrancy Act, see art, < (headed Attee. 
ment), Sch. 1 ., Act II. of 1899. 

^ Read now Presidency Magistrate." see the Code of Criminal Procedure (Act V 

of 1^), M, 3. 
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20 . Any vagrant who escapes from the police while committed to their 
Empina from police. specified in sections 5 and 


Qutttinir worb'houw with- or who leaves a work> house, under this Act, with- 
out leave. out permission from the Governor, 


1874, 
Aot 0. 


or who, having, with such permission, left a work-house for a limited time 
Fkiling to return to work- OT a specified purpose, fails to return on the expiration 
house. of such time, or wlien such purpose has been accom¬ 

plished or proves to be impracticable, 

shall, for every such offence, be punishable, on conviction before a Magis¬ 
trate, with rigorous imprisonment for a term wiiicii may extend to two years. 

21 . Any person entering into an agreement under section 17, and failing 
Failinjf to proceed to port to proceed in pursuance thereof to the port therein 
of fembarkatitin. mentioned. 


Refusinir to zo on bmrd OT refusing to embark when directed so to do 
•hip. under the same^section, 

Efca in from shi escaping from thesliipin which he has soem- 

* ^ barked before she has reached her port of destination, 

shall, for every such offence, be punishable, whether he be or be not a 
European Hritish subject, on conviction before a Magisiirate, with rigorous im¬ 
prisonment for a term which may extend to mx tnoinhs. 

22 . Any person returning to Jn ii.i wiihin five years of the date of his 
Rcturnin to India embarkation pursuant lo any agreement entered into 

under secl-on i;', unle.ss specially permitted so to do 
by the Secreurj’ of State for Iruiia, sh’ill, for evt-ry sucii offence, be punishable, 
wiielhcr he hi or h.; not a Kuropean Bru sh siibj.;ct, 011 conviction before a Ma¬ 
gistrate, with rigorons impri’-onment tor a term which may extend to two years. 




23 . Auy perstm or European extraction found 
asking for alms when he nas sufiicioiit means of 
subsi'iiern.e, 


or asking for alms in a threatening or insolent manner, 

or continuing to ask for alms of any person after he lias been required to 
desist, 


shall be punish.iblc, whether ho be or be not a European British subject, 
on conviction before a Magistrate, with rigorous imprisonment for a term not ex¬ 
ceeding one month for the first offence, iw.) moniiis for the second, and three 
months for any subsequent off-‘nee. 

24. Every person imprisoned under section n). 20, 21, 22, or 23, shall, at 
Procedure on cl « of im- die cnd of his term of imf>risonmcnt, be placed before 

prisonment. tlie nearest MagiS’rate of l\j!ice* or justice of the 

Peace exercising powers as aforesaid, who shall, if ho think fit, forthwith deal with 
him in the manner prescribed by sections 5 and 6. 

The order of transmission shall certify the fact of ih-: previous conviction. 

25 . Every master of a ship landing or allowing to Und, in any part (A 
Penalty on Khi|>-ma.ster British India, any |:)‘*rsou ol European t xtraction who 

bring^ing European convicts has boon convicted, in any othtT part of Her Majes- 
to India. jy»g dominions of fi lony, or of an offence which, if 


* Read now ** Presidency Magistrate/* sec the Code of Criminal Procedure (Act V. 
of 1898), ■ 3. 


tCr, Ct. M. 25 ] 
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. 1874 - comniiUtid in England, would be felony, ghall, on conviction before a Magistrate, 
' " be' liable, lor every such person so landed or allowed to land, to pay a hne not 

Act 9 . exceeding five hundred rupees and not less than one hundred ruj)ees, and, in 
default of paynment, to imprisonment for any term not exceeding two months, 

unless the clefendAut satisfy the Magistrate }>y evidence (which the defendant 
is hereby declared compettsit to givej that he had made due enquiry as to the 
person so landed or allo.veil to land, and that ire liad no reason to believe tliat 
such person had been convicted as aforesaid, 

The Governor-Genera I in Council may from time to time, by notification in 
Powor to exempt certain the Gaz-.ue of India, exoinjn* from die operation of the 
ship-masters, fonner part of tiiis section the ma,sters of any class of 

ships, on such term^? as to the Goveruor-Gcneral in Council seem fit, and either in 
respect of all or of any of the persons on board such ships. 

The Govcrnor-Gc leral in Council may, in like manner, revoke any ex¬ 
emption made under this section. 


28 . All fines imposed under this Act may be recovered if for offences 
p ^ . commiUed outside the local limits of tiie towns of 

CLovery 0 nes. Calcutia. Madras, and Bombay, in the manner pre¬ 

scribed by the Code of Cvtininal Procedure.t and “in the manner ]>rovidc*d by 
the law for the time being i]i force tor the recovery of fines iinijoscd by Criminal 
Courts.} ” 


All fines recovered uiuK-r this Act sh«ail be paid to the credit of the Go- 


Payment of fines. 


X'-rnmeni of India, or as the Governor-General in 
Council fiom time to lime directs. 


27 . All prosecutions under this Act may be ins'itutcd anil conducted by 

« such otticer as the Local (government from time to 

rime appoints in this beliali.J 

28 . In imposing jicnihics unde- this Part and Part III. of tiiis Act, no 

I- ■ j , l^■r^’ou shall exceed the llmi s of uirisdiclion nre- 

scribed for him by the Code of Criminal 1 roceduret 
in the case of offenders not being Kurapean I British subjects. 

29 . No proceeding under this Act shall be deemed invalid by reason only 

Validiry of that the MrigiStrate of PoIiceH or Justice before whom 

where Magistrate is not the a person, ap[)arently a vagrant, was required to appear, 
or before whom a person was placed under section 24, 
.was int the nearest. 


* For notification issued under the powers conferred by s. 25 of Act XXL of 1869) 
which is kept in force by a. 2 of this Act, see Gazette of India, 1870, Pt 1 ., p. 723. 

t See now Art V. of 1898 

I The words quoted have been substituted for the words “ if for offences committed 
within those limits in the manner proscribed by any Act regulating the police of eucb 
towns in force for the time being " by the Repealing and Amending Act (XII. of 1891). 

{ For notifications issued under the powers conferred by this section in— 

(/) Bombay . . • see Bombay List of Local Rules and Orders, Vol. 

1., £d. 1896, p. It6; 

(a) Burma see Burma Rules Manual, Kd. 1897, p. 36; 

(3) Madras . , , see Madras List of Local Rules and Orders, Vol. 

1., Ed. 1898, p. 27 \ 

(4) Central Provinces. , see Central Provinces List of Local Rules and 

Orders, £d, 1896, p. 19. 

;| Bead now Presidency Magistrate/’ see the Code of Criminal Procedure, i 8 g 3 
(Act V. of 1898}, s. 3 (2). 
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80. Any European British subject who, upon the summa y cnquiiy men- 
Deprivationofprivilreesof ‘ioned in section 5, has been determined to be a va- 
European UnUsh subjects!in' ;?rant, Of who has been convicted under section 22 
dcrCriminalProceduieCodc, or section 23, shall, so long as he remains in India, 
be subject, beyond the limits of the said towns, lo the provisions of the Code 
of Criminal Procedure* (other than those contained in Chapter XXXVIII.f of the 
same Cotlc) applicable to a European not being a British subject. 

If from any cause lie is committed or lield to liall by a Justice of the Peace 
to take his trial before a lligii Court, he si:a!I not !>e ai liberty to object to the 
jurisdiction of such Justice of the Peaoe (»r Hicli Court on ilio ground of any¬ 
thing contained in the fonner part of this station: 

Save as aforesaid, nothing henun contained shall he deemed to confer 
jurisdiction over European British siil)jects on Magistrates, who, if this Act had 
not been passed, won hi have had no such jurisdiction. 


81. Whenever any person of European extraction lands in India, or, be- 
Li.bility of importers of '»K » " 0 “ Commissioned ofliccr or soldier in Her 
Europeans or erDployers of Majesty's Army, leaves that Army in India under 
fiotdic'rs becoming vafiVants. gn engagement t-i any otljcr per^on, or any 

Company, Association or botly of pcrsotis in my capacity, 

and whenever a sailor of European extraction, not i)emg a British subject, 
is discharged from his sliip in any British Int ian port, 

and becomes chargeable to the State as a vagrant witldn one year after 
his arrival in India or leaving the Annv, or discliarge from his shij), as the case 
may be, then the person or Company. Associ.ition, or bod}-, lo sen'e whom he 
has St) landed in India or left the Army, or, in t‘ e case of a SAilor, the person 
who is, at the date of tlie discharge, the owner or agent of tlie ship from which 
the sailor has been so discharged, slrall be liable to \.ay to the Governmv.m the 
cost of his removal under this Act and all other charges incurred by the State in 
consequence of his becoming a vagrant. 

Siicli costs and charges shall be recoverable by suit as if an express agree- 
, ment to repay them had been entered into with the 

ecovMjf o c argfcK. Secretary^ of State for liuba in Council, by tl.c per¬ 
son, Company, Association, body, OMiier, or agent chargeable. 


32. When any ]ierson of European extraction lands in India, being or hav- 
i; f . . ing been during his passage to India, or from one 

cast! of Europf^ans who aftive Indian port 10 AiiotJicr, lu charge or, oi in aitcnclance 
in charjiTc animals, and be* upon, any animal, and becomes chargeable to the 
come vagrants. Slate as a vagrant, widiin one year after his arrival 

in Ind a, then 

the consignee of such animal, 

or the agents in India for the sale of svich animal, 

or, if such consignee or agents cannot be found. 

the agent to whom the ship in winch suvh animal arrived in India was 
consigned, 


* See now Act V. of 

+ See now Chapter VIII. of the Code of Crinunal Prrcedurc (Act V. of 185)8). 
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18 f 74 - filwll be liable to pay to the Government tlie cost of such person's remorai 
■' under this Act, and all other charges incurred by tlie Slate in consequence of his 

Act 9* becoming a vagrant. 

Any such consignee or agent sh:ili he entitled to charge the consignor or 
principal for any payment to the Government under this section* 

For the purposes of tliis section * consignee includes any person who un- 
dorlakos lo dispose of such animal for the benefit of 
• Consignee ' defined. consr.nior, and 

‘ ag^nt ’ iDcludcis any persun wiw uiidcrtabos the agency of such ship, though 
. A^ent ■ defined. 't not have been consigned to him. 

33 . In any procoedin,' under tills Part, a certified copy of the declaration 
Evidence of declaraiion un- Vceordal under section 5 sitall bo />rmd-/^u evidence 
der sectiun 5. tiiat iho Kurojx'an lir:tish subject named therein has 

been, upon the summary enquiry mentioiiod m that section, determined to be, and 
that ho was at the date uf tho tiecUraiiou. a vagrant, 

84 . The powers and duties conferred and imjxisod by sections 16 and i8on 
Exercise of powers confer- a Local (Tovenunent m.ay he exercised and performed 

red on Local Govei nin.^ni. by sucii class of olVicers as the I.ocal Government,^ from 
tims to time, by iiotffictcioa lu tiic olhc al txiZiiirc, appoims in tliis behali 

85 . The powers and duties conferred and imposed by this Act on IMagia^rates, 
Exercise in Native Stales of Justicesoi tlie Peace exercising die powers of a ^lagis* 

powers con/errtd on i\Ugis- iratc of the fir*t cld^s. and police-othCOrs respectively, 
trates, Jusuccs, and Puhee. places btyond the liiuiw of British India, be exer¬ 

cised and perfornied by surh porr-uns respectively as tiie Governor-General in Coun¬ 
cil from lime to time. In- uotifieatlon iti liic Gazette of Irulia, appoints in this behalf. 

39 . The Governor-Generd in Council miy, from time to lime, make rules,f 
Power to make rules fur t' iiisistririt u'lEu tills Act, ffir the guii!ance of ofTtcers in 
guidance of officers. matte.'-s eoim^ctcil with US enforcement. 

Ail such rules shall published in the Orzeiie of India, and shall lheTeu]X)n 
have the force of law. 

TIIK FIRST SCHEDULE. 

(.SViT s€i. (wn 9.) 

Whereas E oi , a person of European extraction, an*! holder of this 
certificate, has appeared before me, and satisliefi me that he is not likely to become 
a vagrant within the meaning of the Kiiropean Vagrancy Act, 1874, these ask to 
CERTIFY that, for the space of months from the date hereof, and within the Pro* 
Vince [or District] of , nothing in sections 4, 5, 6, and 7 trf the same Act 

* For notifications making such dixection in— 

(/) Bombay . , see Bombay List of Local RuIps and Orders, VoL 

1 . Ed. 1896, p. 116; 

(a) Madras . see Madras List of Local Rules and Orders, VoL 

I . Ed 189S, p. 27 ; 

is) N.-W. P, and Oudh . see North-Western Provinces and Oudh List of 

Local Rules and Orders, £d. 18941 p. 43; 

{4) Central Provinces . see Central Provinces List of Local Rules and 

Orders. Ed. 1896, p. iQ. 

f For rales made under the powers conferred by s. 36 of Act XXI. of 1869, which are 
kept in force by s. 3 of this Act» see Gazette of India, 1870* Pt, L, p. 721, and for subsi¬ 
diary rnlesfor Burma, see Burma Rules Manual, Ed. 18971 P- 37 * 
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sbffll be deemed to apply to him, unless be is found asking for aims, in muich 
CASc this certificate shall vviid. 


Dated this day of 18 . 


(Signed) G. IL, 

Afagis/raU of Police^ for the lown 
of or Justice oj ihe Peace 

ft r exerasing the powers of a 

Afagisirate of the class. 


1874. 
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THE SECOND SCHEDULE. 

{See scciion yjr.) 

ARTrci.RS OF Aurkemfnt niadt; this day of i8 , uETWEBKthe Sec- 
rttarj' of Stale ft>r India iiiQ'mici! of the one part, and C Z^,of, Ac. \thevi}gran{\^ 
of the other pan: Eicii of the i)arlic‘s hereto (so far as rela*tstoth«: acts cii his o>va 
part to be jwrforrtieJj hereby a.^rces iv'iih the oth r of liiem as follows :— 

1. 'rhe said C D shall proceed forlhwitli to the port of [the port of em- 
bisrkation]. 

2. Tlie said C D shall there embark on board sucii sfiip and at such time as 
an olTicer appointed in this behalf In' the I»cal Ciovernment .shall direct, 

3. The said C D shall remain on board such ship until she shall have arrived 
at her }>ort of destination. 

4. The said C shall not return to Invlia until five years shall have elapsed 
from the date of such emharkation, unless si>ccially permitted so to return by the 
said Secretary of State. 

5. The ssiiil St’creiary of S ate in Council shall defray the cost of the 'ransit 
of the 8.iid (' D to the said ]»ort, a^id of his lod.c:iivc; and subsistence during such 
transit and during his deiemion (if anyi at the same port, and siiall contract with 
the owner of the said ship rjr his ag nt, for the passage of tin* said f' J) on board 
the said ship, and hjr his suhsisicnce during the voyage L»r which he shall embark 
as aforesaid. 

In witness \vhcr^H}f B Oyv oriler of the Governor General of India in Council 
[<?r the Governor of in Couned, or the Lieutonarit-Govomor of , or 

the Chief Commissioner of ]. on behalf of the said .^ecrctari* of S’ate in 
Council), and the said C D have hereunto sot liieir hands the day and year first 
above written. 


* Read noir Presidency Magistrate/' see the Code of CriminaJ Procedure (Act V. of 
i8p8), a. 3. 
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ACT NO. XII. OF 1896. 

THE EXCISE ACT. 1896. 

Tassko By THE Goverhor-Genlbal ov India in Council. 

RECBirSD THE ASSENT OF THE GOVBENOR-GENBRAL ON THE I9TH MaRCH 1896. 


An Act io amend the law relating to the excise-revenue in force in Northern 
India^ BurmOy and Coerg, 

Whereas it is expedient to amend the law in force in Northern India, Bur¬ 
ma, and Coorg relating to tlie production, sale, possession, and import of spirit, 
fermented liquors, and intoxicating drugs, and the collection of the revenue de¬ 
rived therefrom ; It is hereby enacted as follows:— 

CHAPTER L 

PRXUUINARY. 

Title, local extent, and !• (r) This Aci may be called “ The Excise 
commencement. Act, l8q6." 

{2) It extends to the territories administered respectively by ihe Lieutenant- 
Governor of the North-Western Province.s and Chief Commissioner of Oudh, 
the Lieutenant-Governor of the Punjab, and the Chief Commissioners of the 
Central Provinces, Burma (inclusive of Upper Burma), Coorg, and Ajmere aud 
Merwara; and 

(j) It shall come into force at once. 

2 (/) The enactments mentioned in the schedule are repealed to the 

Kepcal. extent specified in the fourth column thereof. 

(a) But all rules made, powers conferred, and licenses and farms granted 
under any of the enactments so repealed and in force at the commencement of 
this Act. shall be deemed to have been respectively made, conferred, and grant¬ 
ed under this Act. 

Definitions. 3 - (/) In this Act— 

(fl) “Chief Revenue Authority” means,— 

in the territories administered by the Lieutenant-Governor of the North- 
Western Provinces and Chief Commissioner of Oudh,—the Board of Revenue; 

in the territories respectively administered by the Lieutenant-Governor of 
the Punjab and the Chief Commissioner of Burma,—the Financial Commission¬ 
er; and 

in the terhlories respectively administered by the Chief Commissioners of 
the Central Provinces, Coorg, and Ajmere aud Merwara,—the Chief Commis¬ 
sioner: 

(i) “ Collector ” includes any revenue-officer in independent charge of a 
district, and any officer appointed by the Local Government to discharge, through¬ 
out any specified local area, the functions of a Collector under this Act: 

[Cr. Ct. M.— 
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W “ Commissioner of Revenue ” means any officer appointed by the !/>• 
cal Government to discharge, throughout any specified local area, the functions 
of a Commissioner of Revenue under this Act: 

{d) “Magistrate"' means any Magistrate exercising powers not lees than 
those of a Magistrate of the second class, or any Magistrate of the third class 
specially authorized in this behalf by liie Magistrate of the District: 

(^) “import" includes removal into one Province of British India from 
another: 

(/) “ place" includes also house, boat, and raft • 

f^) *' tari" means the sap of any kind of palm tree; 

[h) “fermented liquor" means malt liqui^r. wine, pachwal, and fermented 
lari, and, in ?ny provision of this Act, shall, d iho Local Government, subject 
to the control of the Governor-General in Cou!\ci!, so ciuecis, include any other 
fermented liquor, and also tari, ihougii it may not have pcrcepiibly begun to 
ferment; 

(r) “spirit" means any liquor containing alcohol obtained by distillation: 

{j) the expression “intoxicating drugs " means ganji. bhang, charas, and 
every preparation and admixture of the same: 

(^) “hemp" means any variety of the hemp plant from whiLli intoxicating 
drugs can be produced : 

(/) “tola" means a weight of one hundred and eighty grains Troy: 

(///) “ ser” means a weight of eigiity tolas : 

(;0 the articles next hereinafter m.*iuioned shall tie doomed to be sold re¬ 
tail within the meaning of this Act wlion sold in quanuiics not exceeding those 
next hereinafter specified in respect of them, that is lo s;iv, - 

foreign spirit or foreign feimenied liquor, two imperial gallons or twelve 
reputed quart bottles; 

country spirit, one ser; and, in Burma, one reputed quart bottle; 

country fermented liquor, four sers: and. in Burma, four r eputed quart bot¬ 
tles: 

bhang, or any preparation or admixture tlicrrof, one ser; 

ganja or charas, or any preparation or admixture thereof, five tolas. 

If sold in larger quantities, they shall be deemed tx) be sold wholesale. 

(^) In any case in w’hich^ doubt arises, the Local Government may decide 
what, for the purposes of tfiis Act, sliall be deemed to be “ country spirit/' 
“ country fermented liquor," “foreign spirit" and “foreign fermented liquor; " 
and such decision shall be binding on the Courts. 

4. Nothing herein contained shall affect Act XVI of 1863 {io make special 
Saving of Acts XVI. of isr»3 provision /he Uvy the Excise-duty payable on 
and XI iT. of 1889. spirits used exthuirtiv in Arts and ManuAxetures or in 

Chemuirv) or the Cantonments Act, i88q. 
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CHAPTER II. IM. 

Production of Spirit and Fermented Liquor, 

5. No person shsdl construct work, or possess a distillery, still, or brew- 
Manufacture of spirit and ury, or manufacture fermented liquor, In any district 
lic|uor without Wcctii^ prohi- except under a license granted by the Collector, or by 
a person authorized by the Collector to grant such 
license, and in accordance with the conilitions (if any) contained therein. 

Power to esubliah distil- 6. 'J’he Collector may, with the previous sanc- 

lerica for country spirit. tioii ol the Chiei Revenue Authority, from time to 
time— 

(a) establisii at any place within his district a distillery in which country 
spirit may be made, and discontinue any distillery so established; and 

(i) tix limits within his district within which no such spirit, unless made in 
the said distillery, shall be introduced without a pass from him. 


l>uty on :»pint. 


7. No s]>int ^liali be removed from any distil* 
lory licensed under section 5, or established under 
Section 6, until— 


(a) sucii duty as the Ixical Government may trora time to time fix in re¬ 
spect of such spirit has been pai<l, or 

(^) a hand for such duty has been rjxecuted, or 

(r) duty in respixt of the materials usitil in making such spirit has been 
levied at such rales, and in such uiauuer, as the Local Government, with 
the previous sanction of the Governor-General in Council, may, from 
lime 10 nme, dneci. 

EApUmjtton ,—Duty may be lixed or made payable under this section at 
different rates according to the ])laces to which anv spirit is to be removed for 
consumption. 


Duty un fermented liquui. 


8. No fenuenicd liquor shall be removed from 
a brcwciy lict-ii^cd under section 5 until - 


(rt) duty has been paid ihert'on ;u the rate for the tunc being leviable under 
the Indian Tariff Act, iSy4* on like Inpior imported by sea into any 
part of Hritish Inilia except Aden and l*erini, or ai sucli lower rate as 
the Local Govcruineu!, havmg regard to :ho circumstances of the bre¬ 
wery, or (»f the local ill ^Wuch the brewery i:* situate, may, from 
time to lime, prescribe, or 


(Ej a bond for sucli duty lias been executed. 


Power for Chief Revenue . » 

Authority to make ruleibSLbto J he t hid Kevcziuc Authority may, from 

distilleries and breweries h- time to lime, make rules as to — 

cen(»d under section 5. 

(j) ihe granting of licenses for disuUenes, stills, and breweries under 
section 5; 

(i) the notices to be given by ilic j^roprietor of a liccn.scd distiller}’ or licensed 
brewery when he commences and discontinues work ; 

(r)the size and description ot the sidls in such distillery; 


* Act Vlli. of 18^. 
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(d) the storing and ];>as»ng*out of the spirit made in such distillery, or of 
the fermented liquor maJe in such brewery, and the contents of the 
passes; 

(r) the inspection and examination of such distilleiy or brewery, and the 
warehouses connected therewith, and of the spirit or fermented 
liquor made and stored therein ; 

(/) the furnishing of statements of the spirit and the stills, coppers, casks, 
and other utensils in such distillery, or of the fermented liquor and 
the mash-tuns, underbacks, wort-receivers, coppers, heating tanks, 
coolers, and collecting, fermenting, and other vessels in such brewery. 

Aut^rity^to make^ rules "or 10 . The Chief Revenue Authority may, from 
distilleries established under time to time, make rules as to— 
section 6. 

{a) the management of distilleries established under section 6, and, in parti¬ 
cular, the conditions on which any materjafs to he used in making 
spirit may be brought into such distillery: 

(d) the conditions on which spirit may be made in such distilleries; and 

{c) the storing and passing-out of the spirit so made, and the contents of the 
passes. 

11. Except in the territories respectively administered by the Chief Corn- 
Sanction to rules under sec- missioners of the Central Provinces, Coorg, and 
dons 9 and 10. Ajmere and Merwara, the sanction of tlie Local 

Government is required to validate rules under sections 9 and 10. 


SflOS. 


CHAPTER III. 

Cultivation and Control of Intoxicating Drugs. 

12 . (y) In Burma, the cultivation of hemp and the preparation of intoxi- 
Pn>hibi«ion. re^trlaion, and drug^ arc prohibited, except under, and in ac- 

regulation oF <.uitivation of cordauco a license granted by such omcer as 

hemp and production of In- the Local Government may from time to time appoint 
tomcating drugs. in this behalf. 

{^) In the other territories to which this Act extends, the Local Government, 
with the previous sanction of tlte (jov^rnor-Gcnoral in Council, may, from time 
to time, by notification in the ofiicial Gazette, m respect of the whole or any part 
of the territories administered by it,— 

(a) prohibit, absolutely or except under, and subject to the conditions of, a 
license granted by such officer as the Local Government may from 
lime to time appoint in this behalf, the cultivation of the hemp plant 
and the production or preparation of intoxicating drugs from the 
hemp plant so cultivated, and place the cultivation of the hemp plant 
and the prrxhiction or preparation and storage of such intoxicating 
drugs as aforesaid under such supervision as may be deemed neces¬ 
sary to secure payment of the duty (if any) imposed under this Act; 

(^) restrict and regulate, in such manner as may by rule be prescribed, 
the collection by any person of the spontaneous growth of the hemp 
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plant and tlie prq)aration of intoxicating drugs from the spontane- 18D8. 
OU8 growth so collected ; and 

(^■) prohibit, absolutely or olliurwise than by certain specihcd routes and 
under specified conditions, the import and transport of intoxicat¬ 
ing drugs ; 

and may, in like manner, cancel or vary any such notification, 

la The I^cal Government, wiili the f)revious sanction of the Governor- 
Duty on cultivation oi hemp General in CoiinrU, may, from time to time, by 
and intoxicating drugR. notification in the oiJicia} Gazette, in respect of the 

whole Of any part of the territories administered by it,— 

(a) impose such duty, not exceeding two hundred rupees per acre, as it may 
think fit, on the ciiUivation of hemp; or, 

{b} impose such duly, not exceeding twenty rnj>ecs per ser, as it may think 
fit, on intoxicating drugs prcnluced or prepared in, or imported into, 
or exported from, or uansportod from place to place within, any of 
tlie territories to which this Act extends, or any part thereof; 


and may, in like manner, alter or abolish any duty imposed under this 
section. 


Establishment and licens¬ 
ing uf tx>nded and other ware¬ 
houses and levy of duty on in¬ 
toxicating drugs tin issue 
therefrom. 


14. Tiie Local Government, with the previous 
sanction uf the Governor-General m Council, may, 
from tune to lime,— 


(<?) establish f)r license bondetl or f>ther w’^rehoubes for the storage of in¬ 
toxicating drugs, and 

(^) direct that, subject to siicli cuiiditums (if any) as it may, from time to lime, 
impose, the levy of the duty any) payable under section 13 on in¬ 
toxicating drugs in transit to or from, or stored in. such warehouses, 
shall be postponed until such time as may, by rule, be fixed in this 
behalf. 


16. (/) If intoxicating drugs bo loilged in .a w'arehouse t'sLablished under 
Payment of warehouse- ^hi; ].ast-foreg()mir bcctioii, the owner shall pay month- 
dues. ly, on receiving a bill or written demand for the same 

from the Collector or other oilicer dcpntcti by the Collector in tliis behalf, ware¬ 
house-dues at such rates ;\s the Cliiel Revenue Authority may fix. 

(2) If any hill for warehousc-tlucs presenicd under this section is not dis¬ 
charged within ten ilavs from the date of presentation, the Collector may, in dis¬ 
charge of such demand (any transfer or assignment of the drugs notwithstanding), 
cause to bo sold, in such manner as he may think fit, such sufficient portion of 
the drugs as he may select. 

(j) Out of the proceeds of sucli sale, the Collector shall satisfy, first, the 
duty payable in respect of the drugs sold, and, next, the demand in respect of 
which the drugs were sold, and shall then pay tlic surplus {if any) to the o>^Tier 
of the drugs on his application: 

Provided iliai, if the drugs fail to produce a sum sufficient lo satisfy the said 
duty and demand, the same shall not be sold, but shall be destroyed by, or by 
order of, the Collector: 

Provided also that the application for .such siuplus (if any) as aforesaid be 
made within one year from the date of the sale of the drugs, or that sufficient 
cause be shown for not making it within such period. 
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16 . Any intoxicating drugs warehoused under this Act may ba left in the 
Period during ivhich intoxi- warehouse in which they are deposited, or in any ware* 
catine drugs may remain house to which they may in manner hereinafter pro- 
warehoused. vided be removed, till the expiry of two years from the 

date on ahich they were so deposited. The owner of any drugs remaining in a 
warehouse on the expiry of such period shall forthwith clear the same : 

Provided that, when the license tor a warehouse licensed under this Act is 
cancelled, and the Collector gives notice of such cancellation to the owner of any 
drugs deposited in such wareliouse, such owner shall, witijin seven days from the 
date on which such notice is given, remove such drugs to another warehouse, or 
clear them. 


17 . Any owner of inioxicating drugs warehoused under this Act may at any 
Pdwer to remove iotoxicat- dine witliin iwo years from the date on which the drugs 

ing from one ware- were SO Warehoused, with the permission of the Col- 

house to aaother. lector, and on such conditions and after giving such 

security (if any) as the Collector may direct, remove the drugs from one ware¬ 
house to another, w'liethcr established or licensed by the same or another Local 
Government, and whetlier under this .Vet or under any otficT enactment for the 
time being in force. 

18 . (r) In Burma no person shall have in lus possession any intoxicating 
Possession of intoxicating drugs e.xcepl under, and m accordance with the torins 

drugs. of, a general exemption granted by the T^cal Go¬ 

vernment, or a license granted by such officer as the Tvocal Government may, 
from time lo time, appoint in this behalf. 

(^) In the other territories to which this Act rxtonds, no person sliall have 
in his possession any larger quantity of any intoxicating drugs than that specified 
in section 3, sub-seclion (/), clause («J, in resj>eci of such drugs, unless he is per¬ 
mitted to collect, cultivate, manufacture, or sell the same, or liulds a pass therefor 
from the Collector or some other oliiccr empowered by the Local Government to 
grant such passes. 


19 . The Local Govenunent, with the ]>revious sanction ol the Governor- 

p ^ . 1 r . (ieneral in Council, may, from tim<' to time, by noti- 

ment't^make rubs. fication in the ollicial Gazette, make rules consistent 

witii this Act— 

(a) to regulate the time, place, and manner of payment of the ciutieatit any) 
imposed under section 13, 

(^) to carry into effect the provisions of section 12, seclnm i .iiid section 
18, or any of them, and, 

(0 generally, to carry into effect the provisions of tliis cliiipLcr. 

20 . The Collector or any other olficcr ompowereii by the Local Govern- 

Power for Colbrtor or other in this behalf may, from time to time, grant 

authorized offif'er to grant licenses or passes to persons desirous of possessing 

tran.sporting intoxicating drugs, and the Chief 
intoxicaiinff drups. and firr Kevcnue Authority, with the previous sanction of the 
Ch»f Revenue Authority to Ix)cal Government, may make rules to regulate the 
makeruleis. grant of such licenses or passes. 
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CHAPTER IV. 1896 . 

Sale or Spirit, Fermented Liquor, and Intoxicating Drugs, Act 18^ 

21 . No spirit, fermented liquor, or intoxicating drug, shall be sold, except 
Spirit, fermented liquor,and under, and in accordance wiih ilie terms of, a license 

intoKiciting druids not to be granted under the provisions hereinafter contain* 
ftold without licen^. . 

Provided as follows— 

(a) nothing in this section applies to the sale of any foreign spirit or foreign 
fermented liquor legally procured by any person for his private use, 
and sold by him or by auction on liis behalf, or on behalf of his re¬ 
presentatives in interest upon his quitting a station or after his de¬ 
cease ; 

any oflicer empowered in this behalf by the Chief Revenue Authority 
may grant to travelling mercbanis, subject to such rules and restric¬ 
tions as such authority may from time to time prescribe, a general 
license authorizing them to sell foreign spirit and foreign fermented 
liquor wholesale in any district which liiey may visit in the course of 
their travels, without taking out a fresh license for that district; 

(^r) any person making or producing country spirit or country fermented li¬ 
quor, in accordance with the provisions of this Act, may, subject to 
any rules from time to time matle by the Local Government m this 
behalf, sell .such spirit or liquor 10 any person licensed under this AjCt 
as a retail vendor of such spirit or liquor; 

{<!) any person authorized to cultivale the hemp plant may sell any intoxi¬ 
cating drug prepared from his plants 10 any person to whom he is per¬ 
mitted by the conditions of his license to strll the same, or to any per- 
srij autt’orized to purchase the same by the order in writing of the 
Collector. 

22 . (/) Subject to the rules made by the Chief Re\Ltiue Authority under the 
Lictnies how RfantcJ and powers conferred by this Act, the Collector may grant 

cancelled. licenses for the sale of foreign spirit and foreign fer¬ 

mented liquor, whole.sale or retail, and for die retail sale of country spirit or coun¬ 
try fermented liquor, and (except in Burma) of intoxicaiing drugs, witliin his dis¬ 
trict or any part tliereof, or at any place therein. 

{St) Licenses for the sale of country spirit and country fermented liquor and 
intoxicating drugs wholesale, and licenses for the sale, m Burma, of intoxicating 
druga retail, shall be granted only by such otUcer as the Local Government from 
time to time appoints in this behalf. 

(j) Any license granted under this section may be cancelled by the Collec¬ 
tor for any cause specified therein. 

23 . {/) Whenever the Collector considers that the license of a vendor of 

Further power to cancel country Spirit, coiinlry fermented liquor, or intoxicat- 

cmw. ing drugs, should be cancelled for any cause other 

than those specified in such license, he sliall remit a sum equal to the amount of 
the license-fee for fifteen days, and sliall cither give fifteen days’ previous notice 
of his intention to cancel the license, or shall, in addition to remitting such sum 
as aforesaid, make such compensation for default of notice as the Commissioner 
of Revenue or the Chief Revenue Authority directs. 
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( 2 ) On the expiration of such notice or the payment of such additional com¬ 
pensation, the Collector may cancel the said license. 


24. (/) Any retail vendor licensed under this Act may surrender his license 
_ 3 r on the expiration of on^ monih*s previous notice given 

Sorrender of retail license. Collector of his intention to surrender 

the same, and on payment of such sum, not exceeding the amount of the license- 
fee for six months, as the Collector may fix in this behalf. 

(j) If the Collector is satisfied that there is sulficient reason for surrender¬ 
ing a license, he may remit the sum so fixed. 


Power for Collector to farm 25. (/) The Collector, with the sanction of the 

lic»n»s. Chief Revenue Authority, may let in farm— 


(a) the fees leviable in any district or part of a district on licenses for the re¬ 
tail sale of any description of country spirit or country fermented li¬ 
quor or (except in Burma) of intoxicating drugs; 

{6) the right to manufacture, in any district or part of a district in which no 
distillery is established under section country spirit or country fer¬ 
mented liquor. 

( 2 ) When the fees so leviable, or the right to manufacture such spirit or li¬ 
quor, or both, are or is let in farm, the farmer may, subject to such reservations 
or restrictions as the Collector, with the sanction of the Chief Revenue Authority, 
may from time to time make or impose, grant licenses lor the retail sale, or for 
the manufacturo, or for both, as the case may be, of such articles within the local 
limits of his farm, and shall tile in tlie Collector's olilco a list of all the licenses 
granted by him in such form, and on such day or days in each year, as the Chief 
Revenue Authority may, from time to time, prescribe in this behalf. 


26. The Collector, with the sanction ot the Chief Revenue Authority, may 
Farm may be cancelled. cancel any farm granted under this Act. 

27. If any such farm be cancelled for any cause other than a breach on the 
Compensation to farmers part of tlie farmer of llir conditions of the fami, or if 

in certain cases. any reservation or rosiriciion with respect to the grant 

of licenses be made or imposed within the term of the farm, t.ie farmer shall be 
entitled to receive, for any loss which he sustains iliereby, such compensation as the 
Chief Revenue Authority may determine. 

28. Every farmer under this Act may use tlie same means and processes for 
Recovery of arrears by far- the recovery of any arrear of fees due to him from any 

retail vendor as may be lawfully used by the local land¬ 
holders for the recovery of arrears of rent due to them from their tenanis. 


Power for Chief Revenue 
Authority to rc^ iihtie supply 
uf tirf to icensed vendors. 


20 . 1 liti Chief Revenue Authority may, from time 
to time, make rules to regulate tlie mode in-which tiri 
shall be supplied to licensed vendors of llie same. 
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CHAPTER V. 

Possession and Import of Spirit and Fermented Liquor. 

80 . (/) No person shall have in his possession any quantity of any .’spirit 
. . or fermented liquor lar^^er than that specified in sec- 

Pofaession of spirit, &c. sub-seciion (/), clause (»), in respect of such 

spirit or liquor, unless lie is permiitevi to manufacture or sell the same, or he 
holds a pass therefor from the Collector or from some other officer empowered 
by the Local Government to grant such passes: 

(-a) Nothing in this section extends to— 

(а) any foreign spirit or foreign fermented liquor in the possession of any 

common carrier or warehouseman as such, or purchased; by any 
person for his private use, and not for sale, or 

[ б ) xM intended to be used for uie mantifaclure of gur or molasses, 

31 . (r) A person shall not bring into any territory to which this Act ex- 
Spirit and frnnented li(,u<.r any spirit in mufacLufed at any place in India 

from foreign territitry-.nbjert beyond tin: limits of British India until he has ob- 

tained a piss therefor from such officer as the Local 
Governm>mt from time to iim; appoints in thi.s behalf, and has paid in respect 
thereof,— 

(cl) ii the Local i Jovcrnmeiii ha; lixeiaduly under clause (fl) of section 
7 for like spirit manuraciure.l in the pan of the territory into which 
rtie spirit is to he brought, that duty, or. 

(/>) if the Local troveniment has not fixed a duty under that clause for like 
spirit manufactured in that parr, a duty at such rate as the Local 
Government from time to time prescribes in this behalf, not ex¬ 
ceeding the highest rate leviable, under the law for the time being 
111 torce, oil spirit impovted into British India by sea. 

(,?) The provisions of sub-section (/) with respect to spirit shall apply to 
fermented liquor also, witli tins moditicaiiou, that the duty to be paid in respect 
of the liquor shall be the duty lev)able on like liquor under the Indian Tariff Act, 
1894/ or such lower duty as the Local Govornmeni, having regard 10 the rale or 
rates of duty for the tune being leviable under clause (./) of section 8, may from 
time to time prescribe. 

(j) If any question arises as to the duty tv> be ciiarged on any spirit or fer¬ 
mented liquor under this section, the decision of the Local Government thereon 
shall be final. 

82 . (/) Tlie Governor-General in Council may, from lime to time, by 
Spirit and fermented liquor notification in the Qnztttc 0/ Indict^ impose such duty 
from territory beyond India as he thinks fit on any Spirit or fermented liquor 
subject to duty. brought by land from beyond the limits of India into 

any territory to which this Act extends, nr into any specified part thereof, and may 
alter or abolish any duty so imposed. 

V. (.a) When any duty is imposed under this section, the Governor-General in 
' Council may by rule prescribe the time, place, and manner of payment of the 
same. 
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Recovery of arrears of feesi. 


power of eatise-otfirers t* 
arrest persons cafrytH)^ spirit 
&c.. liable to conti«(at'On, 


fiMa. CHAPTER VI. 

▲otia. OWICKRS AMD THIIR POWERS. 

88 . The Collector may appoint persons, by natne or by virtue of their 
CoHectofs may appoint ex- office, to be officers for the collection of the excise- 
dae^cers. revenue and for the prevention ok' offences against ^us 

and the officers so appointed shall, in addition to their ordinary designations 
(if any), be s^led excise-officers. 

84. The Collector may recover any amount due lo the Government under 
this Act or the rules made hereunder, by distress and 
sale of tlte moMiahle property of the person from 

whom such amoiuu is due or of his surety, i*r In Miy other proe'Css for ihe time 
being in force tor tne recovery ok arrear> of land revenue liue from landholders 
or from farmers of land or their sureties. 

85 . Any excise officer may enter and i^^}>ccI at any ume, hy day or by 
Power of excise-officers to II'^hI, the «hwp iir premisses in whu h any maiuifactu- 

inspect shops. rcr or leudur Iicetiscil under th:s Ai.1 carries on the 

manufacture of couiiirv spirit, or liu* -..dtj oi eountrr spin!, couiury fermeiUed 
liquor, or intoxicating drugs. 

36. Any e.vcise-officer may stop and <!ouun .iuv carruug auv aptrit, 

termeiKed lujiioi, nr dru^i l-diie to (unfiv 

catioii under iliJS Au, .lud ma} .v-i/e mu li spirit, h- 
'tuor, or dru^t, tni^etner a ith auv T-cssels, packageti, or 
coverings m wlvtcu i: is cv'UU'uod. aiv! mv .lud couvewinwA vised ui 

carrying it, am I niiy alsn .vrrest she pLT'.oii m whost* such spint. 

liquor, or drug ss found. 

87 - Any excise-ofiicer in the receipt ot a '-ontidy salary of not than 
Power of excise-.^ffictrs II Tupers, rr who receives AM annual rmuneraiion 
arrest perv>n.. in fc^uivalcui fn mkIi salarv, uuv arrest any jrtmhi hav- 

u'nl»cat)on 

under iiii> A. ivr eTigaced m me unlavrfu) sale of 
any spirit, termenteii li.juor, i>r intcxif.viiiiji <lrug, an,I mav suik- such Rriicle, 
spirit, liquor, or drug 

38 . VVhetiever any excisc-olhcer in r*'. ut ‘•uch oumtiilv salary of tn- 
Power nf exrise-offii.'t^ ti. renumer.i:KJL i’. ar'irt;said hax reason to believe, 

1?'" any p<y^m (which inform-' 

aiio7i snail ot taKirn \!o'*ri m v'-nung), that in anv 
place spirit is unLiwlijliv minutacturcU, or any ,i:tic!e liable to c mSscatian un- 
* 1^' '-P' or concealed, sufii otluer may, alief sunrise and before suii- 

sei (but aiwars in ilic prr-senc- oi an r.tikur of police in tn.; reteipi ot a month- 

T «scisc oil\cer IS lliinseif such an 

^cer of police;, enter into such place, and, m case of rescsunce, may break 

may seiM and carry away sucii spirit or article, and may also arrest the occupier 

th persons concerned in the manufacture of such roiril 

or in the keeping and concealing of such article. ^ ’ 

sa The Collect may isiue hi, »irr.in lor Ihehtresiolan, pemn «|kb 
« i„«. Ac, or oiher 
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or formontdd liquor or intoxicating drugs^ or lo have in hia possession any article mWP* 
liable to confiscation under liiis Act. 

40. (r) The Collector may issue his wamiril for the search of any place in 
CoOector iniy iKfue searrh- whtcli he has reason to believe, either from infor- 
warraat* mation in writing, or from the proceedings in any 

other case tuider this Act or any other law, tliai spirit is iinlan’fullyTnanufaclurea, 
or that any spirit, fermented lu)ijor, (jr intoxicating dnig liable lo confiscation 
under this Act is kept or cuncealnl, 

(.^) Such ivarrant ratv be ' uicd by any uxi ise-nificcr in the rcceijH of a 
monthly salary of no: less \U n r m rupees at the lime and in the manner 
prescribed in Hectnm 38 . 

(j) Whenever ihe OoJlei imi ;hiid;>< that the yrarcli should be made after 
sunset and befon^ <«urir.s/» on inv p rbt uLir d;y, he stall issue a warrant specially 
authorizing ihe scarcii 10 b ‘ '>'» in.tde ^urh ^va^^a^ll rnav Ih* exeiaiied by any 
cxctiie-ofth:cr as af ,ii liic nnnih»r nlwl m non } 8 . and shall cease 

to be in forc<! a; sunns^' on tne -Iav iv;\t fallowing. 


41 Wii^ni-'v .*r AM '^r ,irr‘.?s:s any p?irsf»i. or any article 

Ation wW: di v Acr. or enters any 
And t%Ur jier.Mi piAi-o V'jr iiif‘ pmpos,* ot s^wfLhtug lor any such arti- 
anre*»icd n» jj., ,,h ill. w';;ii'n I'Acnty ’our bourns Ujcreafter, 

make a full rqiori nt .ill ih*r ji.ir’kulars 01 sn* i* Arres*:, or search to his 

olficial Mjp'»'io;', and imlos> .u :!vg iiri l"i uu* '.virr.in: of hr- (^»!lfC!or. shall take 
ilie pervjf^ ari«:>'i‘d or .v'jzcd 'viiiy all cuavL'iiiLMii tlcspatch to the 

Magistral' ior iriA! or Adiudk.Ui«m. 

42. WfK'nrvi^r anv pcr'^Jii *>. aitl-s:'-! or auv Ar':tle is soK-icd under the 

Pro«i.ljrr AiO r * .-r “-Airta-. Ot I l.’ ii*. I tV .ssyi'd uudef ihtS Aci, the 

‘V b<:er Miik.ng arresi or .siv/-ure jihall, w^iinn 

tw-nty iour h > ir^ taki- p- r.s'ei Ar:L'<v \1 n: !ri>* .ir clo .M^/ed 10 Jhc 

Collecior, md i'ojl"t:or, 11:^1 soi 0 ne 4 :r.*%SAr)'. shall 

send Mnh or j ; {ti- ji mp’-: Ma/’sIpi'i'. \\7 siali order ;bc' immediate 

disciurgft oi sU' h or fh*' releas.*' of sulIi ariiclc. 


48 


Ah 


P<.*hce til aid e\t oittit i . 


- Ai'* rx-.|is r^'d 10 A!'i :he e.\v}se*o^^lcer^ m the due 
ev's^uHi^u ui ilv^ \vt. ujKni fcvpiest made by such 

e\v.is 4 - 


Poww i.» I-, .Vf,„. 44 Trii' t/xal <;t>u'!-nin<.nt may, trom 

ment <(, invi-x fr- ’.'inv tf) '.t 2 iv.;. ii!\f,.).t, ciit)‘-'r !"' iiainf or in virtue of hiS 

wjthpow«rj>o<cita»e-trtfi< Ollicc - 

(tf) any jKJhcc-i>Jh<.ei wish j.wwcr,T tonforred f'n cxciso-oihcers by sec¬ 
tion 3b of ih»s Aci; 

{b) any 1:1 v-liargi- oi a staiion or any pobcc^ullicer ol or al)Ove 

the gradr r;f luMd-contMldt* or sergeant with ih»* jK)wers conferred on 
excise-oflirers bv mx Jioiuv 37 anti ;i> of tin.*! Act. 

(^) livvrv olhccr so :nvx\s:tM siali, f^r all purposes connccietl with ibe ex¬ 
ercise of these fxjwor^, be deeinoil lo he an cxcise-oUker within the meaning of 
diis Act 
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CHAPTER VII. 

Penalties. 

45* (fj Whoever, in conTravention of section 5, constructs, works, or pos- 
Fdt illeff»liy manufactur- sesses a distillery, still, or brewery, or makes fermcnt- 
ins spirit or liquor. od liquor, bhall be punished with imprisonment for a 

term which may exiead to four months, or with fine whicli may extend to one 
thousand rupees, or with both. 

(sf) All spirit and liquor made in oontiaveniion ot .sccLion 5, and all ma¬ 
terials and implements collected for tlio purpose of such manufacture, shall be 
liable to confiscation. 

46. (/) Any person who,— 

(a) without A special from the Col lector, introduces, into the hmiis 
For illeijany intnniuang for liie consumption ot spirit made 

country spirit. ii: A distillciy osuhhshed under section 

6, any country spirit mvUiufacmred at anoiher place, or 

(i) in contravention of section 7 or sovuon S. or ot any rule made under 
For ilieffally r e in o v i n g SecHuU 9 nr SCClloil 10, fcmnvos auy spirit 
spirit or fermetited liquor, trom A distillery or any fermented liquor 

trom a brewery, or 

(f) in contraveuiion of .s:ic:iun ji, bnnjis any spini or Icniieiited liquor 
For iitej,''al(y ii'np<.>rtinfr spirit mto any ItTriioi v lo winch Ihib \li ex- 
ur fermented liquor. tends, OT 

(^) without payineiu of sucii duty i^:f any) as may for the umc being be 
l-or sp.nr, f.r- in pursuance ot a notilicatiou 

merited hquitr, tir int>ixiLatiiiJf UUCicr SCCIIOU 3^ AUy bpint OT foi- 

drug Without paying duty. inentod liquor into any territory to which 
this Act extends, 

shall be punisb-i WiiIi iin[)ris mnu i lor a ‘.ci tTi WL\,di nwy extend to tour 
months, or with tine which may extend to on * tiiouiand rupees, or with both. 

(a) All .such spirt' or lernieiued liquor, iuj^'.*:her witii ttie vessels conUinmg 
the same, and any annuds and (..oincyaii'. j-, used in carrying 11. diall be liable to 

confiscation. 


tu 

A^lai 


47. Any person why, i;\‘i;ept iii cise.s ii -rt’in otherwise pro’wded lor. wiltully 
Forconiraireningrulr.snre- contravenes any rule made under section 9 or section 
mi^d by Chief Revenue lo, shall lie punishcd wiih line not exceedingont* 
Authority. iiundied rupees. 


For iilegaliy cultivarmp 
hempj or collecting the bpjn* 
teneous growth of he np. 
l^paxing, pos*>.;3.>,iug, iin- 
exporting, or trans¬ 
porting intoxicating drug:. 


48 (/J Any person who, in contravention of 
any provision of Clupicf ill., or any lulc tlicreunder, 
or Without payment rir sueli duly (li any) as may 
for the lime being be payable in pursuance of a 
liotiticalion under scetiun 13,— 


(a) cultivates hemp, or 


(6) collects the spontaneous growiii of the hemp plant, or 

(tf) prepares any intoxicating drug, or 

(d) possesses any intoxicating drug, or 

(<) import^ e^rts, or transports any intoxicating drug, 
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sbftll be punished with imprisonment for a term which may extend to three UB& 
months, or with fine which may extend to one thousand rupees, or with botli. ' . 

Aot ISL 

(a) Any intoxicating drug in respect ot which an oifcncc has been commit¬ 
ted under this section, together with the vessels containing the same, and any 
animals and conveyances used in carryim; it, shall be liable to confiscation. 

49. Any person who, in contravention of section 21, sells any spirit, fer 
For illicitly selUoR spirit, mented liquor, or intoxtcaling dru^, sliall be punish- 

&c. ed will I imp^l^jonment for a term which may extend 

to four montlts, or wiiii fine which may extend to one thousand rupees, or with 
both. 

50. Any person licensed to sell retail .spirit, or femienled liquor, or intoxi- 
For permitting drunken- eating drugs, who permits drunkenness, riot, or gam- 

ness, ip shup, iiig m his sljop, or permits persons of notoriously bad 

character to meet or remain therein, or receives any w'earing apparel or other 
eSecls in barter for spirit, fermented liquor, or intoxl* atiug drugs, shall be punish¬ 
ed with fine which may extend to two hundred rupees. 

51. Any person who possessor any spirit or liquor in »,,oMravcntion of sec- 
For illegally possessing tion 3C} shall be pumsiiecl w:iii imprisonment for a 

spirit or liquor. K^rm whicli may trxtrnd to UirLV months, or with fine 

which may exteiul to five hundred rupees, or 'Aiih botli; and die spirit or liquor, 
together vvitii any vessels, packagts. and i'(>\erings m whuh it i.s contained, and 
any animals and eonveyances used m Lauymg it. suall lie liable lu confiscation. 


52. Any person holding a liceiibc under this Act, and refusing to produce 
For foiusing tu pjuJucc the same on iiw. demand oi any excise-oflker, and 

license, and brcai h td w luj bre*ik> any rule under tins Act, or any 

rules and rondiiuma.. ^.ondiuou of .1 license granted under this .Act (or the 

breach of which rule coudiLion no oiher penaiiy is hciohy provided, sliall be 
punished wiin fine winch may extend to fifty rupees.. 

53. (/) Any owner occupier ot land, ami any agent at any such owner 

fQi- ct^nnivinfi^ at illifjt m.i- upier, who aufliurizes or Lonrii\es at tiie illegal 

nufacCurc or sale ui .spirit, m.inutacture .spin:, or the sale td spirit or ferment- 
ed hquor or intoxiL.U’ng dnigir. bhall, for every such 
offence, be puiiishwl with imprisonment lor a term whuh may extend to four 
montiis, or witli fine winch may extend to one thousand rupees, or with both. 

{2) Any perstm invested with hxai jurjsdxtion wht> aiillionzes or connives at 
the illegal .sale oi any spirit, icrmented liquor, 01 iriioxioaiiiig drug within the 
local limns of such jurisdiction, snail he punished with fine which may extend to 
five hundred rupees. 

54- Any polic^j-otiicci who, without lawtni excuse, neglects or refuses to aid 
For police Dff'iec.ting to aid cxcisi'-oihcei as required by secliun 43* ^^d any 
cxclsc*oflGi«rs, otTicor in charge ol a police-siaiion who, on applica¬ 

tion made by an excise-officer desiring to act under section 38. fails to attend a 
search himself, or to depute a stibordinate othci^r of the required rank, sliaJl be 
punished wiUi fine which may extend to five hundred rupees. 


For vexatious search or set- 
lure* 


5S. Any excise-officer who,— 


(d) without reasonable grounds of suspicion, searches, or causes to he 
searched, any pl^e^ or 
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WOB> {b) vexatiously and unnecessarily seizes the moveable property of ai^ person 
_ on the pretence of seizing or searching for any article liable to conGtcap 

tion under this Act, or 

(f) vexatiously and unnecessarily arrests any person, or 

{d) commits any other excess not required for the execudon of his dutyi 

shall be punished with imprisonment for a term which may extend to three 
months, or with fine which may extend to five hundred rupees, or with both* 


66. Any excise-olhcer who. in contravention of section 41 or section 41, 
For delay in r«p\Tiinjr ai- neglects to report the particulars of an arrest, seizure, 
rest, Ac., or m taking person or searcfi, or delays taking to the Magistrate or Col- 
arrested to Magistrate. lector, as the Case may be, any person arrested or 

any article seized under thi'^ Act, sliall be punislied ^YIlh fine which may extend 
to two hundred rupees. 


57 . A Court shall not take cogntzaiice of an offence puiiisiiable under an 
, one of the foilowuiff sections, namely. 45, 46, 47, 4^ 
Prosecutions rostneted. 5,, -3. j^^xcept on th.* complaint OF repoH 

of the Collector or an excise-oliicer; and a Court shall not take cognizance of 
any offence punishable under this Act unless the prosecut} m is instituted before 
the expiry of six months next after the \.ommi.ssion of such offence. 


58 . Every person imprisoned lor an offence unvler section 47 or section 52 

Confinenient.n what jail. 'f'- 

unprisiined for an rmence under any other section 

sliail be confineti in the criminal jail. 


59 . Whoever attempts to commit any offence punishable under this Act, or 
. *. j * abets, withm the mcsinmc of tlie Indian Penal Code,* 

Attempts anu abetment , Commission of any such offence, shall be punished 

with the punishment provided for such offence. 


00 . Any Magistrate before wiiom anv person i> convicted ot any offence 
Disposal of Tines. &c..a> under seaions 45. .|r>. 47. 4b, 49, 51, or 53, may 
rewards. award to any ]»crson who lias contributed in any way 

to such conviction, ilie whole or any fXiriion t>f anv tin*' imposiKl upon the offend¬ 
er, and paid by him or realized from his property. 

61 . Any article liable to confiscation under this Act may, on tlic applica- 
Magistrate i-n'ii'^sorclrr of tion of an excise-oltker, bc coufiHaied by the order 
confiscation. of any Magistrate wiihin die local of whose 

juri.sdiclion it is found. 


CHAPTER VlIJ. 

Mh-itary Cantontwints. 

62 . Witliin the iimitz of any mihtar>* cantonment, and widiin such distance 
Maoiifacture And sai« of from tiiose limits a-^ the Local Government in any 
spirits, Ac., in military car- case prescribes, no licenses for the manufacture of 
tonmeots. spirit, or for the sale of spirit or fermented liquor, shall 

be granted, nor shall the fees leviable on licenses for the retail sale of such spirit 


Aft XLV, of lido. 
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or liquor, or the right to manufacture such spirit or liquor, be let in farm, unless 1690. 

with the knowledge and consent of the Commanding Officer; and upon his rc- . . . 

quiKtion any such license which has been granted, either by the Collector or by 
a &riner, within such distance or limits, shall be immediately cancelled. 

Application of Act to mili- 68. In all Other respects the provisions of this 
tary canionncnts. Act sliall have effect within such limits or distance. 


CHAPTER IX, 

M15CEU.ANX0LS, 

64. {/) The Collector shall, in all proceedings under this Act, be subject to 
Coliactor subject t<> control tlic (’Oiurol of the Commissioner of Revenue, and all 
of Commissioner. Orders passed by a CoIIecior under this Act shall be 

appealable to such Commissioner m manner provided by the rules for the time 
l^ing in force relating to appeal', from ihe orders ot Collectors. 

(a) The Chief Revenue Amlionry may rcMseany order passed by a Collec* 
tor under tliis .Act, or bv a Commissioner under this .section. 

Additional Uyr Chief 85 . The Chief Revenue Authority may, from 
Revenue Authurity to make time U> lime, make rules consisicni with tins Act- 
rules. 

(a) as to the period for whieli any license or farm under mis Act shall be 
granted ; 

(d) as to me fee payable lor any Mich license or farm, and ihe time or limes 
at whicli it shall be payable : 

(*) as to the security to be given bv any licensee or farmer under this Act; 

If/) as to the form of any license or farming lease, and of the counterpart 
thereof i it anyj to he uken from such licensee or farmer, and the 
conditions which mav be inserted therein; 

{e) as to the disposal of things confiscated under this Act: 

{/) as to the duties of excise-olUcers : and 

(/) to provide generally for carrying out the provisions of this Act. 

66 . The Ijocal Government may. from time to time, by notification in die 
Power for UicaUWernment otlicial <"tazciie, exempi, wiiliin any specified local 
to eKempt articles and per'.ons. :irea. aiiv .Specified articles or any specified class 
persons, from all or any of the provisions of this Act, and may, by like notifica¬ 
tion, cancel any such exemption. 
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THE SCHEDULE. 


(See eec/ion 2.) 


Year. 

No. 

Title or subject. 

Extent of repeal. 

1881 

xxn. 

The Excise Actt i88s. 

The whole. 

1885 

VI. 

Amending the Excise 
, Act, 1881. 

Ditto. 


IX. 

! Amending the Excise 
j Act, i88r, and other 

1 Acts. 

1 

So much AA relates to the Exci.'te Act, i88l. 

18S7 

11 . 

j Ditto 

Ditto. 

1888 

XVIIJ. 

1 Financial Commis- 
; sioner, Burma 

So much of section 7 and the schedule at 
riiUtes to the Excise Act, 18S1. 

1S89 

xni 

' The Canton me n t s 
Act, 1889 

So much of section a and the schedule as 
relates to the Excise Act, iSSt. 

1890 

xin. 

Amending the Excise 
' Act, 18S1, and other 
Acts 

Sert.ons a to 5 (both inchmiv'e). 

1 

XX. i 

1 

The North-Western 
Provinces and Oudh 
Act 1S90. 

Section 4j. 

1891 ■ 

Xll. 

The Etepcalirn? and 
Amending Art^ v8gi. 

So much as reUte^to the Ex^^i^e. Act, l8Si. 

1893 i 

X 

Amending the Excise ' The whole, 

.Act, iSi>t 




Exas£. 

RuLIKGS I’NUEK THE Rl'^'EALEJ) EXCISE ACT, 
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On the 30th October 1877, N ^rrint 
ed a license (or the tiule of spiiituuus iii.cl, by retail 
iermented liquors by retail, terminating^ on 
the 3i»t December 1877. Ou the iitb 
January >878, such license was rcriu.wcii by 
the Collector fora period termiriatnu; on the > 

31st March 1878. On the 14th jariu.iry lf^7iS, 

N's servant was convicted, under i. hz ui 

Act X of 1871, of the illicit sale of iiqriurs ___ _ _ _ ... 

between the 1st January 1878 And lath Jan- not to renew it” or it was recalled by the 
uary 1878. both days inclusive. //W*i tnai Collector. I'hc principle of the decision in 

V. Seymour fl. L 


1809 . 

vants sold spirituous and fermented liquors a jit 1 q* 
by reUii- On these facts A's servants were 
convicted, under s. 62 of Act X. of 1871, of 
the iUicit sale of liquor. Held, following 
the opinion expressed in Empress v. Sty- 
muur (I, L. k, I All. 630J, that the con¬ 
victions were bad, as A’s license, under the 
provisions of s 32 of that Act, remained in 
force until .she gave notice of her intention 


the renewal of N's license was a condonation 
of thr offence, and the convirtiun wa'i bud. 
Semble. —^That, iriiismurh N had given no 

notice of hi.*! intention not to renew tin- 
license, nor had the Coileclui rei allrd 
license rem.)ined in lorce, and the convictitni 
was conHcquently bad under s. 32 of Act X 
of 1871 .—Emi’Rkss r. Shymi^uk, 1 , I. K., 

I All. 630, i'Siuafi, C.J Keh, 25. 1878"' 

D WAS the holder of a Ii(:ch.\e ft>r ilu- sah 
of Spirituous and fennenied liquor ^ uy ret-iil 
for a period termtn.iiing on thv jis? 
ber 1877, On the lOih Janu.iry 1S7S, his li¬ 
cence not having hff-n reniWi*d by th» Col¬ 
lector, D sold certain spiriw hv ri-isil tin 
these i,irti he w.i> convictfil ot ine iilirn 
»f liquor. Sub^equentiy tu hir» criinvirrum, his 
bernse was renewed Ilrtii that, lindtrr .such 
circuinsUncuM, his ronvirtion good. 
EmprciS V. Seymour L. R , i All. 

di.Htinguished.—K mi*i.:ks.s r. DH.tR.tM I) ts. 
I. L, K , i All. 1535 Stuart. C J M.ir. 
1878O 

A HR to a license for the sale ot sjariKi- 
ous and fermented liquors by rf-t-nJ ii.r .1 
period of three months terminating on the 
3i»t December 1R77. Prior to the Sth Ja¬ 
nuary 187^. notice was given by A of her 
intention not to renew the Jirense, nor had j 
the license been rerjillcd by in ■ C't)ll“-tor ' 
lictween the ist January r-syS and iho Sth 
January 1878, both day> mclusivt.-, A\ si r- 


R.s I AIL 630 ) 
dissented from. A should have been pro- 
spcuted under s. 5701 the Excise Act for not 
paying her monthly fee in advance.-—K m- 
PKH9S TJ.MAHIN'JKA Lal, I L. R., I All, 638, 
Turner, J. April 4. 187S ) 

Hci p, in a prosecution under ss 19 and 
03 of Act X of 1^71, that the deftaition of 
■ 'icr ” given in 2 of Art XI. of 1870 was 
;iOt so zntclllgl^)lu and ricar a.s to be capa¬ 
ble ol general application, and thdt it did 
not supersede the local customary weight nf 
fijier f/ild, tiierciori’, ihc local customary 
weight oi a str bung ninety-five tolas (the 
tiovcrnmeni ‘iei weighing eighty tolas), and 
theacousf'd halting been found in possession 
of ninety'-Hx tala'! only, that excess of one 
ioLi ever the local weight was not such as 
to wjvrrHnt thv presumption of the guilt of 
the arcu^jed.— li.MPRfi.ss v. Hait RaM ; En- 
t-Kp.ss V. Chku V Khan, 1 . L. H., 3 Ail. 404. ' 
Stu.in, C j , anti Straight, J. April 19, 
iSSo.] 

HKLt^ thtii an officer invested with powers 
under -i. 27 , 2 S, and ag of Act XXil. of 
who had power in certain events to 
the cave before a Magistrate under s. 
32 , was an '* cxcise-othccr " within the mea¬ 
ning of s 47 of the Act. Queen-Empress 
V. Sam rAfff.iw f Weekly Notes, 1 S 96 , p. 
io 6 ) ovt^rruled — (Jwbkn-Emprrss s. Mu- 
Ki NHA, I L. K . 20 All, 70, [Edge, C.J., and 
UUu, i filly 8, 1897,] 
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ACT NO. IV. OF 1884* 

THE INDIAN EXPLOSIVES ACT, 1884 . 

Passed uy the Goykenor-General in Couhcil. 

Rutivei thi a^stnt of the Gavermr^Gerural on the 26th Behruary 1884^ 


An Act to regulate the manufuturt^ pc^teeinon, u$e, sale^ transport^ and importatton 

of Explosives. 


Whereas it is expedient to regulate the manufacture, possession, use, sale^ 
transport, and importation of explosives ; It is hereby enacted as follows:— 


Shcn-t title. 


1 . (/) This Act may be called the Indian Eat* 
plosives Act, 1884 ; and 


Local extent. 


(^.2) li extends to the whole of British India. 


2 . This Act shall come into force on such dayf as the Governor-General 
CommenLemeni Council, by notification in the Gazette of India, 

appoints. 


t 


8. * \ Repeal of porivmi r/ Act XI L of /(V75.] Rep, ly Indian Ports Act 
i88g (X^ of 


Definitions. 

(/) “ explosi^c '■— 


4 . In this Act, unless there is something repug¬ 
nant iu lliL* subject or context,— 


(it) means gimpowder, lutro-glycenne, dynamjie, gun-cotton, blasting 
I nv .lers, lulminate oi mercury nr oi other metals, coloured fires, 
aad ever)' other substance, ^vhother similar to those above men- 
Uoned or not. used or manufaLtured with a view to produce a 
practical efteci by explosion, or a pyrotechnic effect; and 


(//) includes fog-signals, fireworks, fuzes, rockets, percussion-caps, de¬ 
tonators, cartridges, ammunition of ail descriptions, and every 
adapuiion or preparation of an explosive as above defined; 


* For the Stati^ment of'Objerts and Reasons, see Gazeite of India, 1883, Ft. V., p. aa; 
for proceedings tnCoua>'il,see iind, iS8a. Supplement, p. i856, and it^id, 1S83, Supplement, 
p. 43, and fW, 1S84, Supplement, p. 377. 

This Act has been declared, under s 3(<») of the Scheduled Districts Act (XIV'. of 
1874}, 10 be in forrr^ in the disirirt*; of HazArib/igh. Lohard;^a. F^lamau, and MSnbhum, 
and in Pargana DhAlbhum and the Kolh.iniit theSingbhum District of the Chota N'agpur 
Division, see Gazette of India, 1896, Pt. L. p. 972; it has been applied to the Santh&l 
Parganas under s. 3 of the Santh.^ll Pargannas Settlement Regulation (IM.of 1672). as 
amended by the Sanihdl Parg.'inas {..auvs Regulation (III. of 18^), see Calcutta Gazette, 
1891, Pt. I.,p. 223. A 

The Act has been declared in force in Upper Burma (except the Shan Statesf, by the 
Burma Laws Act (Xlii. of 1898}. It had been previously extended there under s.5of Act 
XIV. of 1B74, see Gaiette of India. i888> Pt. 1., p 5m and was declared to come into force 
on 19th February 1889. see Burma Rules Manual. £d. 1897, p. 126. 
i The 1st July 1887. see Gazette of India, 1887, Pt I., p. 307. 
t Sub*a, (2) has been repealed by the Repealing and Amending Act fXll nf 1691) 
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is) “ manufact\ire ” includes the process of dividing^ into its component 
parts, or otherwise breaking up or unmaking* any explosive, or making fit for use 
any damaged explosive, and the process of le-making, altering, or repairing any 
explosive: 

(j) “ vessel ” includes every ship, boat, and other vessel used in navigation, 
whether propelled by oars or otherwise : 

(^) “ carriageincludes any carriage, wagon, cart, truck, vehicle, or other 
means of conveying goods or passengers by land, in wliatcver manner ihe same 
may be propelled; 

(5) master” includes every person (except a pilot or harbour-master) hav¬ 
ing for the lime being command or charge of a vessel: provided that, in refer¬ 
ence to anj' boat belonging to a ship. mazier ” shall mean the masrer of the 

ship: 

i 6 ) “ import ” means to bring into Ihitish India by sea or land. 

5. (/) The Governor-General in Council may for any ])an of Briti.sh India, 
„ , , and each Local Government, with il»e previous sanction 

liMnsTnp of t™; mJ'nufar^u.e! CioveruoT-GenerAl ill Count il, may, lor any part 

possession, use, sale, trar*;- of the tyrriioric? luidor its administraticu. make rules* 
^rt, and {mportation of ex- coT^sisU'nt v.'iLn this Act m regulaU' or prahiliil, except 
plosives. under and in accorilaci'i’ with the cou lidons of a li¬ 

cense granted as provided by those rules, the maimfaCUire, posst^ssion, use, sale, 
transport, and imjionatioa ot explosives, 01 any .specified class o\ explosives. 

(j) Rules under tins section may provide l ir all nr any of die following, 
among other matters, tiiat is lo say :— 

(u) the autlnriiy by which licenses may be gr.inted : 

(^0 the fees to he charged for liccnst^^ and lin' odier siimsfn' any) lo be paid 
for expenses by apolu ants for ln‘i*nses: f 


(/) I'^orrule-; by ibe Govtrntir-Genf ral ir, Cojrn'ii undti this srriion torc^ju* 

late the innsport and importation of explosivi it*f“ Gazvtfe of liidi.i, iSijy, I’l.l , p. 603. 
For rulet made with reference tn rule 14 of thesp mivs as to n ies» whii’h t-< rtain expio* 
sives shall be required to pass bi'tjre import.eiuu, Ga/*ttcu[ India, JS07. Pt I , p. 61S. 
(21 For rules .is to the trari^pm t of (^xp'ins i\ ps m — 

(a) the P-jrt of Bombav. .see Homhay (iovt rnmLmt rSgS I’t ] , p. 2oog : 

(d) the Port of Aden, see Bomb.iy List of Lof'a! Rules and O.ders Kd, VoJ 

I., pp 44^5 44 ^^» 

(f) the Port of Karachi, see ihid, pp 443*44S ; 

(d) the Port of Madras, v.(.e Madras Idst c»f L<j< rd Rulfsnnd Orders. Kd. 

1 . p 314 * 

(j) For rules to regulate the manufarture. possession, and sal/-»./evpinsives made 
Under this section for — 

Assam see Assam Gazette, i?^ 07 , Pt 11 ., p. ft2>. and iSpK, Pt IL.pp 1049and 

*057; 

(/») Bengal, see Calcutta Gazette, iSgy, Pt I , p 1322, andiWi^ tSqS Pr /. p 1080; 
(f) Bombay, see Bombay Government Ga/cttc, iSy". Pt K, p 13^5, and jAiW, 1898, 
Pt. f., p. 300 ; 

(d) Burma see Burma Gazette, 1P97, Pt, I , p 3R5 ; 

(r) Centra! Provinces, Central Provinre^ Gazetro, Pt Mi . pp 217and 289 ; 
[/) Coora, siic Coorg District Gazette. 1898. P?. 1 . p.8^ ; 

f^) Madras, see Fort St George (.Tazette, 1897, Pf I , pp. ioq 6 A 1018, and ibid, 
1898 p. 958 : 

ih) North Western Provinces and Oudh, see Nurlh-Weslern iVovinres and Oudb 
Livt of Local Rules nnd Orders Kd p 119 

t For notification as to fee to be rharjr*‘d under this clause in the Presidency of Bom* 
bay, tsee Bombay List of Local Rules and Orders. Kd 1896. Vrd 1 , p. 44R. 

For notification declaring that no fee shall he charged for licenses to pos^esH explosives 
in reasonableAn{ihVs fcir blasting, sec Gazette of India 1893, Pt I » p. 3 l|. 
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(/*} t)ie manner in which applications for licenses must be made, and the 16 Mb 

matters to be specified in such applications; ■ ■ ■ ■ "■ 

Aoit 4 « 

{d) die form in which, and the conditions on and subject to which, licenses 
must he granted ; 

(e) the period for which licenses are to remain in force; and 

[/ ) Llic exemption absolutely or subject to conditions of any explosiws from 
the operation of the rules. 

(j) The authority making rules under this section may by the rules impose 
penalties on all persons manufacturing, possessing, using, selling, transporting, or 
importing explosives in breach of the rules, or other^^ ise contravening the rules: 

Provided that tlic maximum penalty which may be imposed by any such 
rules shall not exceed— 

(a) in the case of a |>erson so importing or manufacturing an explosive, a 
fine which may cxUmd to ilirce thousand rupees; 


(/y) in the case of a person so possc*ssing, using, or transporting an explosive, 
a fine which may cxteiu! to one thousand rtipces; 

(r) in tlie case of a person so selling an explosive, a fine winch may extend 
to five hundretl rujK'cs; and 

\n any other case, two luindrod rupees. 


PowM for (jovernor-Gtnr- 
ra1 in Council to prcih.lut the 
manufacture, ur 

importatiun iff sj>ccial!y dan- 
ger<)uscxj»li>i-iv€5. 


6 . (/) Notwiilistariding anyilnng in the rules un¬ 
der ih.* last f<.)regoing «-octinTi. the (iovernor-fJeneral 
in Ouiucil may, from time time, by notification In 
tlie Gazette of India,— 


(rt) prohibit, either absolutely or subject to conditions, the manufacture, 
possession, or imponaiion of any explosive wincli is oi so danger¬ 
ous a L'liaracter ihai. in the opinion of the GovemnrdJeneral in 
Covmcii, it is eX]>edient ior the public satety to issue Tne notifica¬ 
tion ; and 


f/y) cancel any notification under this seolion. 

(2) The olUccrs of stja customs at every port shall have the same fxjwer in 
respect of any explosive with regard to the importation of which a notification has 
been iSiUied under this si‘ction, and the vessel coiUnnmg the explosive as they 
have for the time being in respect of anv article the importation of wfiich is pro¬ 
hibited or regulated by tlie law relating to sea customs • and the vessel contain¬ 
ing the same; and the enactments for tfic time being in force relating to sea cus¬ 
toms or any such article or vessel shall apply accordingly. 


(j) Any person manufacinring, possessing, or importing an explosive in con¬ 
travention of a notification issued under this section shall he punisheil with fine 
which may extend to tliree thousand rupees, and, in the case of importation by 
water, the owner and master of the ve.ssci in which tiie explosive is imported shall, 
in the absence of reasonable excuse, each be punislied with fine wliich may extend 
to three thousand rupees. 


See Ch. (V. of the Sea Cosloms Aet of 1878). 
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Power to make rules cm- , 7 . (/) The Gove^or-Genertl in Council, or Ae. 

ferriage powers of inspection, LiOCal Govoriiitiont with tllG previous S&ncUon Of UlC 
search,seizure, detention,and Govtiinoi-Gvneral in Council, may make rules* con- 
removali sistent with this Act authorizing any officer, either by 

name or in virtue of his office— 

(a) to enter, inspect, and examine any place, carriage, or vessel in which an 
explosive is bf'ng manufactured, iiosscssed, used, sold, transported, 
or imported under a license granted under this Act, or in which he 
has reason to believe that an exj»Iosi\e has been or is being manu¬ 
factured, posseabed, used, sold, tran.'!))oiled, or imported in contra¬ 
vention ot this Act or of the rules made under this Act; 

(^)f to search for explosives therein ; 

(c) to take samples of any expl(jsi\e hmud therfiii on payment of the value 
thereof; and 

to sei'ze, detain, remove, and, ii necessary, destroy any ex]>Iosive found 
therein. 

{2) The provisions of the Codi* of Criminal FVoccchnv J relating to searches 
under tliis Code sliall, so far as ilio same .ire applicable, apply to searches by 
officers authorized by rules under this section. 

8 . Whenever there oc^ urs in oi about, or in connection with, any place in 

, whicii an explosive is manufactured, iirssessed, or 

Notice of accidents. i ^ i ■ 

used, or any carnage <.ir ves'^el either corive3nng an 

explosive, or on or from wljii h an explosiw n bemg loaded or unloaded, any ac¬ 
cident by explosion or by fire aliended wT'j luunan l*fe, or serious iiijnrv to 

person or property, or of a d nsn.illv auenile>l willi such lofts or injury, 

the occupier of the ]>lace, or tiie ':n\Rlor of the \essei, oi die person in charge of the 
carriage, as the case may b^, shall forthv iih e:i\ e notice ilierfvif ui the officer in 
charge of the nearest police-station. 


9. C/'l Whenever, 

Inquiry int-* ac oid' n^s. 


in the opinion of i I district IMagi^lraie, Sufi-Divisional 
agist rate, or any f'lhcr IMae'isfrafe specially em¬ 
powered by the L'j nl Govenimeiit in this behalf, an 
inquiry is necessary into the cause t'f any a«'Md<m' of \\v' dcM.ri]il)on mentioned 
in section 8, he may either himself make ilu* in |iiiry nr dirt'ct a Magistrate sub¬ 
ordinate to himself to make the inquiry, 

(^) Any Magistrate making an inquiry umlci this seciion shall, for the pur¬ 
poses of conducting the inquiry, have ali ihi; jkaylm.', wlucli he would have in 
holding an inquiry into an offence under tlh* Cf)dc of Criminal rrocedurc.J 

(j) Tne powers conferred on a Magi-itra'e hv iIim section may, in a Presi¬ 
dency-town. be exercised by the Commissioiwr oi Police a- well as by any Magis¬ 
trate specially emj)'»'"ir * 1 ui this behalf imdei sub-scLtsou I';). 

10 . When a person is convicted of an (/I'IlUCi' punishal)lc under this Act or 

Forfeiture nf exuhim",. iliis Aa, ilie Court before which 

he k convicted may direct (hat the explosive, or in¬ 
gredient of the exjjlosivc, or diG ^iilux' in.'e (if any) in respect of which tlic offence 


• For ru'es appointing oPfi f-rs or giving power t i .ii» point olhcf i« for tho purposes of 
this section see Gazette cf 1^(9^. Pt [ ,p 

I For rules madd uncer theve clau-^c > lor liomiM*, >ee Uombay List of Local Rules 
and Orders, Ed. 1896. Vul L, p ^48. 
t See now Act V. of i8g8. Cii VII 
$ See now Act V. of 1898. 
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has been committed, or any part of that explosive, ingredient, or substance, shall, 
Widi the receptacles containing the same, ho forfeited. 


11 Where the owner or master of a vessel is arijudged und £T this Act to pay 
a fine for an offence committed with, or in relation to, 
Distres’i o vesac. vessel, the Court ma}', in addition to any other 

power it may have for the purpostj of compelling oayrnent of the fine, direct it to 
be levied by distress and sale of the vessel, and the tackle, apparel, and furniture 
thereof or so much tliercof as is necessary. 

12 . Whoever abets, within the moaning of the Indian Penal Code, the com¬ 
mission of an ofloncc punisiiable under this Act, or the 
betmrntan attempts. made under this Act, or attempts to commit any 

such offence, and in such allempidocs any act towards the commission of the same, 
shall be punished as i! he had committed the offence. 


13 . Whoever is found comTniuing any act for ho is punishable under 
Pijwertoarrcst without war- this Act or ihe ruk^^ unikr this Act, and which tends 
rant persims com mitt jng ^lan- m cause explo'-iou nr fire in or alioiU any place where 
pTcrousoffences. explosive is nuuuif.iciured or stored, or any railway 

or port, or any carriage, ship, or lioah in ly i>e appi L*hv.*nLic*.d without a warr.xnt by a 
police-officer, or by liie occupier ftf, or the agoni or servant of. or other person 
aut}iori;:ed by occupier of. diat pla^e. oi by any agent or servant of. or other 
person authorized by, the railway acl mini sir at ion or conservator of the port, and be 
removed from the place where he. is arre.sied, and conveyed, as soon as conveniently 
may be, l>eforo a Magistrate. 


Savin»f fur minu'arturf, 
po-^^sion, use. sail:, 
port, or irnpurtathMi by t>i>- 

vernment. 


14 Nothing in '.his Aci shall apply to the manu- 
taccuro, p(3i-ses?iou, iis^, sale, iran«5pori, or importation 
of .iiiv explosive — 


(a) by oriler ot ihe Government, or 

{b) by any person employed under cne Goveirnnemiu ilic cxeeuLion of thia 
Act, or as a keeper ot a magazine, artiztiu voMies, sailor, policeman, 
or otlierwise, or enrullovi as a vulmUevr under tlie In.fian Volunteers 
Act. 1S69, m the course of ins employmem or duty as such. 


Saving' oi Indian Arms Aa. 15- Nothing in this Vet shall affoct liw provlsions 
ut Llie liuliAu Anns Aci, 


Provided that an authority granting a license under this Act tor the manu¬ 
facture, possession, sale, transport, or iinjiortaiion ot an explosive, may, if empower¬ 
ed in this behalf by the rules under which liie license is granted, direct, by an order 
written on the license, liiat ii sliall have the effect oi a like license granted under 
the said Indian Arm.s Act. 


16 . Nothing in this Act or the rules under this Act shall prevent any person 
Saving as to liability undn from being prosecuted uinier any other law for any act 
other law. fjj- omission winch constitutes an offence against this 

Act or those rules, or from being liable under th.Uoihcr law to any other or higher 
punishment or i>enaliy liian tiiat provided by tins Act or lirose rules: 


Provided that a person shall not be punished twice tor the same offence. 

17 . The Governor-General in Council may.trom time to lime, by notification 
EatcttBion of dcRoition of iu the Gazette of India, declare that any substance 
^cxpl^ivo” to other expio- which appears to the Governor-General in Council to 
Hvcsubsunces. ^ specially dangerous to life or property, by reason 


laBfc 

Aet4* 
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1884 . either of its explosive properties or of any process in the manufacture therecrf being 
^ liable to explosion, shall be deemed to be an explosive within the meaning of this 
Act;* and the provisions of this Act (subject to such exceptions, limitations, and 
restrictions as may be specified in the notification) shall accordingly extend to that 
substance in like manner as if it were included in the dehnilion of the term ex¬ 
plosive” in this Act. 

18 . (/) An authority making rules under this 
licSio^lnd ^Xmatforof ^ f 

rules. the proposed rules for the information of persons likely 

to be affected thereby. 

(2) The publication shall bo mide in such manner as the Governor-General 
in Council, from time to time, by notification in the Gazette of India, prescribes. 

(j) There shall be published with tlie draft a notice specifying a date at or 
after which the draft will be taken into consideration. 

(^) The authority making the rules shall receive and consider any objection 
or suggestion whicli may be made by any person with respect to tlic draft before 
ilie date so specified. 

(5) A rule made under this Act shall not Lake c-fleti if :t is made by the 
Governor-General in Council until ii ha^ been published in the Gazette of India, 
and if it is made by the Local Government uiuil it has been published in the local 
ulhcial Gazette. 

( 6 ) The publication in the GazeLtti of a rule })urporLiiig to be made under 
this Act shall be conclusive evidence that u has been duly made, and, if it requires 
sanction, that it has been duly sanctioned. 

(7) All powers to make rules conferred by this Act m.iy be exercised from 
time to time as occasion requires. 


* Picric acid, wiih certain exceptions, has been declared to be an explosive within the 
meaning of the Act, see Gazette of India, 1897, Pt. I., p. 691. 
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ACT NO. XVIL OF 1S78 


THE NORTHERN INDIA FERRIES ACT, 187B, 

Rkcbiveo the absent on the 9TH November 1878, 

An Act to regulate Ferries in Northern India^ 

Whereas it is expedient to regulate ferries in the Punjab, the North- 
Western Provinces, Oudh, the Central Provinces, 
PrttaniUle. Assam, and Ajmere and Merwara; It is hereby en¬ 

acted as follows 


Short title. 


L—Preuminaky. 

1 . This Act nnv be called the Nortlj-rn India 


I'erries Act, 1878 : 

It extends only to the territories respectively administered by tlietLicute- 
nant-dovernors of the Pimjah and the Nonli-Westem 
-oc» extent. Provinces, and liie Cliief Coiuinissuir^rb of Oudtt. 

the Central Provinces, Assam, and A j mere and M-.-rwara : 

It shall comi Into force in eacli of iho siid territories on such dau** a*: ih« 
_ J/ical (JijvernmcuL niiv, hv nutificaiiuu iii liie otiicial 

CQiiiin{!nccincT)t > .. j' i i if 

(lazette, lix in thi> beiiait. 

2 . fin and from the date on which ii comes into force in the lerntories 

respetiuelv avlniiius^-red by !he TieuU'nan: Governor 
ot the Noriii-We^tcrn Provinces and die si:d Cliief 
Cotnm^sS'oncTs, Dengal Reuitdaiinu \‘L. 01 iSn) slull be iber^-in ; but 

all dci**in\inaLioiis. ilcchirAlioris, orders, and ruh'S made, ciij.ij-ctnen'.s entered 
into, anvl seennnes tihen nti^l u u\\\ Rernhi' ui ami ihe:i in for* -dicdi i**.* de^n-cd 
to be iJVjJv unde, enU'ied Inii>, and tah ’n un ler this 

3. In this Act the word “fi'ny” inc['id«*s alMj a bndge-af-boa^s, jxjirouns 
(ir raUs, a sunje' bridi,^*‘, a living bii-l::.-, and a icm- 
])oiaiy bridge, and I'le ajJiuuaLhcM tu, a..d landing- 
places ot. a ferry. 




Tiitver to iliH Ur.', 
define, and diSLunti'nuc piibhi. 
femes. 


II.—Pl'MLU' Fr.KKiKS. 

4. The Local Go’-ernmrnt in ly fiuin time to 
time— 


(tz) declare hat fiTries s!i\ll b .* d^’public f!*rr:os, .in I ihr> respective 
diMrii Is ill which, for iho [niipjSirs of this tht*y snail be deemed 
to be sitnaie ; 

(/f) lake possebshin ot a pnv.i**- i** ■, and djclarr it to be a juibhc feirv ; 

(r) establish new jniblic femes ^ntre, m iis op.nion, liiey aie neoiied : 

(r/) define the lirnhs of any public ferry ; 

[r’) change the course of any ]>ublic feriv ; and 

(/) discontinue any public ferry whiGi it dooms unnocc>s\ry. 

pA’cry sucli dcdaraiiori. ostabli.shuionl, dcliiufion, cliauje, or d scoiuirniance, 
shall be made by notilicarion in die uliV.^ial (Ja/i,‘lto ; 

* Act XV [I. of 1S78 t ime into forro in the North-Westorn Provinces ;in*l Oodh on 

toe rst January j87gL^ijt?e l^^orth-Weaiern ProvinL"'s rm} Oudh />. 

iCr. Ct. M. 19 J 
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Provided that, when a river lies between two Provinces, Ihe powers confer¬ 
red by this section shall, in respect of such river, be exercised by the Governor- 
General in Council, by notification in the Gazetle 0/ hulia^ and not otherwise: 

Provided also that, when any alteration in the course or in the limits of a 
public ferry is rendered necessary by changes in tlie river, such alteration may be 
made, by an order under his hand, by the Commissioner of the division in which 
such ferry is situate, or by such other ollicer as the Local Government may, from 
time to time, appoint by name or in virtin- of lus oflice in tiiis behalf. 

5. Claims for compensation for any loss sunstained by any person in conse¬ 

quence of a ])rivale ferry lieiiig taken possession of 
Claims for rompensation, under section 4 shall be enquired into by the MagiF- 
trate of the district in which such feiry is siLuaio. or such officer as he appwinis in 
this behalf, and submitted for the consideration and orders of the Local Govern¬ 
ment. 

6 . 'Phe immediate supcrintetidenco of every public ferry si 1 all. except as pro¬ 

vided ill section 7 “and section 7A.‘'* be vested in the 
Superintendence of public Magistrate of tiio districi in wliicli such ferry is silU' 
ab*, or m such otlier ollicer as the [.ocal (jovernment 
may, from time to time, appoint by name or in virtue of his olfice in this behalf: 

and .‘fiif’h MaL^dstrate or oflicer shall, except when the lolls at .such ferry 
are leased, make all nece^^sarv arraui^ements tor the supply of l>oals for such 
ferry, and for the collection of the auihonzcd lolls leviable thereat. 


7 . The Local (jovernmeut may direct that ariy jiuldic ferry situate within 
nny be vest- liiults of a towu l)c managed by the ofiicer or 
ed in niuniciijal'ty ; pLibhc bodv charged With the sui>enntendencc of the 

municipal arr.ingements of such town ; 


and pu)C-?eds puid into mu¬ 
nicipal fund. 


and may further direct that all or any part of 
the proceeds from such ferry be j>aid into the muni¬ 
cipal fund of such town ; 


and thereu[>on such ferry shall be managed, and such proceeds or part 
thereof shall he pa.d, accordingly. 


[The foilowin^ section (7A) is in force in the N.-W. P. and Oudh .] 

7 A. r tie Lieutenant-Governor of the North-Western Tvovinces and the 
la Nor'h-Wc^t' rn [Vovin- Chief Commissioner of Oudli may direct that any pub- 
n-Mi Oi.L.h, Tnan;i;j-mfnt lie ferry, wholly Or parlly wiihin Ihe area subject to 
board vcsUcl in district autliority of a district board in any district in the 
Nnrth-We.slern-Provinces or Oudh, a.s the case rnav 
be, be managed by that board, and may furtlier direct that all or any pari of the 
proceeds from such feny he paid into the disLrici fund of that district; and 
pr-MCftb,ii.ndiiita dis. thereupon such f:rrv shall be managed, and such 
trie*- furd. procc:ods Of part thereof shall be paid accordingly.— 

[T’Aj.r .^ecip'^n h.u hcen imntcd by ihe IP. P. and Oudh Local Boards Act (XIV. 
of .V. opnaiion in ihe N.^W. P. and Oitdhi] 


* in s. 6 thf words, figure, and letter quoted have been inserted for operation in— 
(/) 7 he N -\V P. and Oudh, by the N.-W. P. and Oudh Local Boards Act (XIV. 
of . s. 65 : 

(i) The Central Provinces, by the Central Provinces Local Self-government Act 

(1 of 1883), s 44; 

(j) The Punjab, by the Punjab District Boards Act (XX. of 1883), s. 79. 
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[The fallowing aection (7A) is in force in t-he Central Provinces:] 

7A. The Chief Commissioner of the Central Provinces may direct that any 
la Central Provinces man- public ferry wholly Of partly within the area subject to 
agcment may be vested in authority of a district council or local board in any 
dli- district in those provinces be managed by that coiini,il 
triirt fund. Or board, and may further direct tljat all or any }urt 

of tJie proccctls from such ferr)’ he paid into the district fund of that dintricL; and 
ihereujK)n such ferry shall !>e inanai^ed, and sucli proceeds or pan fherwf shall 
be paid accordingly. — [ I'hu secltun has been imerled by ikt Cenlral Proi inres Local 
Sfl/’f^oT^ernmcni Act (A of i. op'fatvm in the Central 

LThe following section (7A) is in force in tbe Punjab:] 

7A. The Local Goverument may direct that any pvrblic ferry ^^!lolly or 
In Beneal mani(rem«nt of subject to the au'horiiy of a d.'s- 

ferrir.s m?iy be vp<.tr.l in coin- tricl board Or local I)oard ill any dfstrif i ju the ti:rri- 
miitecs and boards. lories imder ilie admini5-trati(jii of th*; I/leulonyut'Go¬ 

vernor of the Punjab shall be min aged by that boarrl, and may further direct *liat 
all or any part of the proceeds from siieli ferry be paid into the district fund ; and 
thereupon such ferry shall be managed, and such pioceeds or }Mrt iliereof shall be 
paid accordingly.— 1 This section has been inserU'd by the Punjab DiAiilI Beards 
Act (XX. of 71^, f‘f' opera fern in the Punjab,] 


8 .* The lolls of any ferry may. from time to time, be Jet by public 

auction for a term U'lt (‘xceeding five I'ears wnh 
liic a|i])ro\al of iliC C'ojutu ssioner, or by jjuldic auc¬ 
tion, or nthenris'j lliau by jmblic auction, fur any lerm, with the previous sanction 
of die Local Government. 


Letlmg ferry-tolls. 


The lessee shall conform to the rules made utuler this Act for the man¬ 
agement and control of the ferry, and may be called upon by tlio otticer in 
whom the immediate su])eriiiteuilciico of the feiry is vcsied, or if llie ferry is 
managed by a municipal or other public body umler section 7 or seciion 7A, 
then by that body, to give such security for his giod conduct and for the ])iinctual 
payment of the rent as the uflicer or body, as the case may be, thinks fit. 

When the tolls are put uji to public auction, the saal olticer or body, as the 
case may be, or the olliccr conducting the sale on Ins 01 its behalf, may, for rea¬ 
sons recorded in writing, refuse U) accept the offer of the highest bidder, and may 
accept any other bid, or in.iy withdraw tlie Ufils from auction. 


9 . All arrears due by the lessee of the tolls of a public ferry on account of 
Recovery of arrears from lease in.iy be recovered from the lessee or his 

lessee. surety (if any} by I he ]\lagiNliate of the district in 

which such ferry is situate, as if tliey were arrears of land-revenue, 


10 . The Local Goveniment may cancel the lease of the tolls of any public 
ferry on the expiration of six months’ notice in 
writing to the lessee of its intention to cancel such 
lcas(‘. 


Power lo cancel lease. 


When any lease i.s cancelled under this sectimi, the Magistrate of tlie district 
in which such ferry is s tuate sluill ]>ay to the lessee sueh comp eii sat ion as such 
Magistrate may, witli the previous sanction of the Local CJovommcut, award. 


* S. 8 has been substituted for the origiaal s. 8 by the Northern India Ferries Act 
Amendment Act (III. of 18S6), s. 1 (/). 
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1878* 11 . Tlie lessee of tlic toils of a public ferrT may surrender his tease on the 

-- expiration of one monllisnotice in writing to the I^cat 

Act 17 . S\iir«nder of lease. Govi’rnment of his iniemiou to surrender such lease, 

and on payment to the Magisirate of the district in which stich ferry is situate 
of such compensation as such subject to the approval of the Conv- 

missioner, may in cacli case direct. 


12* Subject tc. :hc contr.>l of tiic Ljcal tjinernmein the Commissioner of a 
^]'^i^iou, or '^uc'.i nther t>iUcer as thir Local Govern^ 
tower to makf riiit*';. appoint in this behalf. 

by name or in ^-riu; of \\\^ \viicc, irn i time to liino, make lules consistent 
with tins A-:^— 


(ii) ioi iiK Lcn'rtil an/i Tiie m mitremr'ii’ o( .M ]>vibl‘C ferric'? within sucli 
div’s'iC'ii, and for re^vi’auiiL; The UiUfje at Mkii terries; 

for regulating tlie Lime and iiiauruT nnd in v^hicii, and the terms 
oil wljicii, ilic lulls of suLh h'rrii^ may he let bv a union, and i>re- 
scribiiig the perisous by ^Yhem aucf.ons inav becondiuied ; 

(r) for coiupensatiiig js:rsoiis wlif) have cornpriunded for tolls payable for 
tlie use oi anv siuh tiTry, when such ferry has been discontinued 
K'fore liiG exjiirai'on of the ]>cr!od Lomptmuded for; and 
(il) generally W carry ouL ihe purpose^ of this AlT; 

and. when tiie lulls of a ferrv hau' boeu let under secfiun K. such (.urn- 
missiOTv.T or oc:it r oliiccr may. tr.jia tiin * to ume i^sub!'-<.t ns xit-xr.\sa:i!». rn.ikrad- 
tiitiou.d rules i.f>EiN.«ani widj Aei - 


(/*> ffjr (tllL HT.S ]\l\ \[>]r fi,T the tnlN of ^in.h fern'rs; 

t z') in in v. inch Uie curmn-imi alion is i-j be i'sMb!i‘-hed by means ot 
a bit Ice-.'t-ira’e-,pi>io cuo iT ral n. or a snmj bridir-*, llyuig bridge, 
or r''ni:>'Marv br de-e, t.’r regiiiating tiie Uin * and Tumner ai and in 
\\[\\‘ ii >u ii br’ilge shall \ •: < >■:oiri'et»‘d and Tii aiul oponcvl 

for rne passage ef .^-.v h an 1 r ih:* li:ruugh tiie, same, and 
ill in h hi* in:;. ■ * )ii', I in i'aTs, for o‘giiliting - 

(1) the nn;nber and khels eU mkIi boils, and Hied danensiuiis and 

ts jiiipm»‘nt; 

(2) tito nuTuber of the ire*v 11 be k'^])t by The lessee for eaeh boat; 

[}) die m intenance o1 such bo-ns lontlmully m good condition: 

( Lj the l:ou’'s during wlii^h. .ind the intervals wichm whiih, ihe losstv 
sii.ili b-’ bound T‘> jiU ; and 

tn.- reiini^t.r of p i^s-neer^. ammals. and \efn» hs. and tlie* bulk and 
weignL ()\ odirr ttun/e, [Nat may be larhed in eacli kuid of boat 
a’ ouo trip. 

I lie I^'ssee shiii in ik- sm h ro:u’'iis of Tratfi: as the C’ommisiioiu.T or othev 
cfTicei as a^o]■e^aid n.av from ;:me in tune n-.pne 

13. f xett)'. vjtli the s-uun'in of die Migi'infi' <jf fli'* tli'.'rict or su'li 

.cr. u f rr. otiier I'iiiwi a- rije Jyji al T r ivefiunen! may, from 

■rviihjf; n,.if‘ uf liuio lo i iyj s aj?p ),ni in :ii s bidialf bv natjv’ or in 

ferrv without ">anrtn*!i. virtiir <»f lus ollu.*, no p-rtjon ‘-hall estabbsli, maintain^ 


• Cl (i) of s. 12 ha' been MibstituTed for the original cL {b) by the Northern India 
Ferries Act Amendment Act ( 111 . of 18^0;, s. 1 (2), 
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or wrk a ferry to or from any point within a distance of two miles from the limits 
of a public ferry; • 

Provided that, in the case of any specified jniblic ferry, the Local Govern- 
ment may, by notification in die ollicial (iazeite, reduce or iuertase the said 
distance of two miles to such extent as it thinks fU: 
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Provided also that notiiing herein]»cfore contained .sliall prevent persons 
plying between two places, one of whicli is without, and one witliin, the said 
limits, when the dis'aiice beiweeu sin h two places is not less lliaii three miles, (W 
apply to boats “ vvhidi dtj noi j^ly f-jr lure, or ” t which ilio Ivjcal Govvrum-.m 
ex[)ressly exempts from the (»[>er.uii)n of this section. 


u'^tne: ap|»»<j:i^hc’s, 14. Whot'vor uses the approach to, or Landing- 

&c., tiahlfl to (uy. place of, a public ferry, is lialile to pay the loll pay- 

aM<.‘ for cros.^ing siKh ferry. 

15. 'rolls, according to sucli rate* ** ' as ar-* from lirn<-‘ to time fix»;d by the 
I/)C.iI fiovcriirniMii, shall lie levied au ail p)t'rv}ns, 
animals, vehicles, and oilier ihines crossing any river 
by a public ferry, and not cinpluyi'd or iraiisinaiod on the ]>ublic service: 

rrr)vided that the Local Governrn-nt miv, from time to declare that 
any persons, aii.mals, veh ol or r/h-r ihnig'i. shall be evi.-mpt from papnent of 
sucfi tolls, 

WlhTc tlie lolls fjl a f -rry !riv ■ b.'sn j .t under s-vr’on 8, anv such declara¬ 
tion, it nude afur lir* A.W’ t'f tii • sinil eniitb* I'rj lesv^./to such abate- 

nientof the tmu juy.ible in res[>‘V't ni ihe ^olU as myv be fixed >yv the Comm-s- 
sioner of th--o: sikH iiUic-tT tiie Lo^al Gr-MTiuncnt mav, from 

time to tiiU'\ .ippoiul m ih.s b‘*ha!{ b} name or lU mtivk* of his 


16. The k-s>ec or c>ibcr pot^ vn audjonz'-d to C'dlecl the tolls o? anv public 

,, ,, ferrv sli.iil a taintt ci sucti lolls. leciblv wrmen 

1 a.Ul< i*t tuiif,. , 1 • . ^ 1 *11 I 

or proiicil ri in-.- \-'rrj rcuj ir languac”'', and also, ii the 

Ctymiinssuiucr of the diMs:ou so dtreLl>. hi IvaeTsit. m soiuc von>picU'jus place 

near the ferry, 

and shall be bomul to jeoduce. t'n denun\l. a hst rf the t'dls, s’cmed by the 
,, , M igistrah' of ij;i‘ d.s:riet or sin.h other olliecr as he 

lil ' . . ,1 11 .I,- 

apI>o:nis in tie.s behair. 


17- i’Acept as pro\ided bv S'\i:on 7 “ and sociion rA.”^ all rents, and 
T,.nv.,ent-, ..Mrp.i.'i.ii.on, ro>-M.-l bv or Oil I'eli.ill <'f Govorn- 

and lines ht>w cl >p is-^d < t. nieiit, and all line^ levicdi under ihiS AlI, sliall be dis- 
jM,)sed of a*' tolhn\s, ih.u is to say: 


• In s. 13, fjrht yMT.igrnph h.is hern Mihsotuted fur the originiil paragraph by the 
NoTthi'rn liuin t'eiT.i:* A»’l A:»>»'riamrni Art .111 uf ihS’*). s. 2 W) 

r In the sfeund proii>io to ^ i i the wnrii-. ijaolrJ have been in!ieTLed by the Norihern 
India Kernes An Ainenunient Art «lli 01 s 2 [2i. 

In Uni li.st parijMaph ul wcirU ’ lease ' has been .substituted for the hord 

**auriior»‘' bv tiie Nonh-rn India IVrries Amendment A-'t (Ml of iSS6), s. i 

$ In s 17, the wytds, figure, and letter quoted iuve been insetted fer operation 

in— 

(/) the Centra) Provinres, by a 44 of the Central Provinces Local SeU government 
Act iL ed . 

(2) the N W l\ and Chjdh, by s. 6s of the N -\V P. and Oudh Local Boards Act 
(XIV of ; and 

the Punjab, by s. 7p of the Punjab UiMrict Boards Act (XX. of 1883), 
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{a) in the territories administered by the Lieutenant-Governor of the North- 
Western Provinces, the residue of such tolls, rents, compensation, and 
fines, after defraying thereout all cliarges incurred in carrying out this 
Act in those territories, shall be credited to the fund constituted (or 
those territories by the North-Western Provinces Local Rates Act, 
1878; 

( 3 ) in the territories administered by the Chief Commissioner of Oudh, the 
residue as aforesaid shall be credited to the fuml constituted for those 
territories by the Oudh Local Kates Act, 187B; 

(r) in the territories respectively administered by the Lieutenant-Governor 
of Uie Punjab and the Chief Commissioner of tlio C'entral Provinces, 
such tolls, rents, compensation, and lines, slull be credited to the 
Local Government, and applied, “iu the first instance,'’* to defray¬ 
ing all charges incurred in carrying out this Act in those territories 
respectively, and shall then, at the discretion of the Local Go¬ 
vernment,— 

(i) be placed at the disposal of any district board or district boards 
establislied under the Punjab District Boards Act, 1883, or, 

(w) be applied to any of the purposes specified in the second clause of 
section 5 of the Central Provinces Additional Rates Act, 1878, 

as the case may be: and ” * 

((/) in the territories respectively administered by the Chief Commissioner 
of Assam and the Chief Commissioner of A]mere and Menvara, such 
lolls, rents, compensation, and fines shall be credited to the f.ocal 
Government, and applied, first, to defraying all charges incurred in 
carrying out this Act in those territories respectively, and then to 
such local works and establishments likely to promote the public 
health, comfort, or convenience as the Local Government, subject to 
the control of the Governor-General in Council, raiy from lime to 
time direct. 

18 . The Local Government may, if it thinks fit, from time to time, fix 
^ , r ^ II which any person mav compound for the 

Compound,..g foe tolls. ^ 


III.— Privath Ferries. 


19 . The Commissioner of the division may, with the previous sanction of 
the Local (lovernment, from time to lime make 
rules for the maintenance of order, and for tlic safety 
of passengers and property, at ferries other than public ferries. 


Power to make rules. 


20 . The tolls charged at such ferries shall not exceed the highest rates 
for the time being fixed under section 15 for simi¬ 
lar public ferries 


TV, —PjCNArTIKS AND CRIRirffAL pRtVCEDirRK. 


Penalty for brearh of prn- 
yisioni; as to table of tolls, 
list of toUsj and return of 
traffic. 


21 . Every lessee or other person authorized to 
collect the lolls of a public ferry wlic neglerls to affix 
and keep in good order and repair the lible of tolls 
mentioned in section 16, 


* In s. 17 (c), the words and figures quoted have bean substituted for the original 
wordsand figures, respectively, by the Repealingand Amending Act (XII. of 1891), Sch. II. 
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or who wilfully removesi alters, or defaces such table, or allows it to become 1878 . 

illegible, aTi7 

or who fails to produce on demand the list of the tolls mentioned in 
section i6, 

and every lessee who neglects to furnish any return required under sec* 
tion 12, 

shall be punished with fine which may extend to fifty rupees. 

22 . Every such lessee or other person as aforesaid, and any person in 
Penalty for taking unau.h..- possession of a private ferry asking or taking more 

fixed tuila and for causing than the lawful toll, or Without due cause delaying 

any person, animal, vehicle, or other thing, shall be 
punished with fine which may extend to one hundred rupees. 

23 . Every person breaking any rule made under section 12 or section 19 

Penalty for breach of rules bc puuishcd With imprisonment for a term 

made under sections \2 and which may extend to six months, or with fine which 
may extend to two hundred rupees, or with both. 

24 . When any lessee of the tolls of a public ferry makes default in the 

Canceiment of on payment of the rent payable in respect of such tolls, 

default or breach of rule*!. or has been convicted of an offence under section 
23, or, having bi-en convicted of an offence under section 21 or section 22, is 
again convicted of an offence under either of those sections, 

tlie Magistrate of tlje district jnav, with the sanction of the Commis¬ 
sioner of tlic division, cancel tiie le.'tse of the tolls of such ferry, and make other 
arrangements for its management during the wiiole or any pan of the term 
for which the tolls were let. 

25 . J^very person crossing by any public ferry, or using the approach to 
Penalties on passengers Of landing-place thereof, wlio refuses to pay me proper 

offending. loll; and every person— 

wlio, with intent to avoid pavmcnt of such toll, fraudulently or forcibly crosses 
by any such ferry without paying the toll, or 

who obstructs any toll-coUcctor or lessee' of tlie lolls of a public ferry, or 
any of his assistants, in any way in the execution of their duly under lliis 
Act, or 

who, after being warned by any such toll-collector, les.sec, or assistant not to 
do so, goes or takes any animals, vcliicies, or other things into any ferry boat, or 
upon any bridge, at sucli a ferry, which is in such a state or so loade^l as to 
endanger human hie or property, or 

who refiLses or neglects to leave, or remove any animals, vehicles, or goods 
from, any such ferry-boat or bridge, on being rccpiest-xi by such toll-collector, 
lessee, or assistant to do so, ^ 

shad b>i punishid with fine which miy extend to fifty rupees. 

26 » Whoever establishes, maintains, or works a ferry in contravention 
Penalty fur maintainmppri. provisions of section 13 shall be punished with 

yate ferry within prohibited fine which may extend 10 five hnudred rupees, and 
**'"*^®* with a further fine wliicli may extend to one hundred 

* S. 26 has b^en substituted for the original s. 26 by the Northern India Ferries Act 
Amendmcat Act (111. of 1686}, s. 2 (y), 
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rupees for evoiy day during wh‘ch the ferry is maintained or worked in contra¬ 
vention of those provisions. 

27. Where the tolls of any public ferry have been let under tlie provisions 
hereinbefore contained, the whole or any portion of 
ines paya c to c>see. realized iiiuler section 25 or section 26 may, 

notwithstanding anvthing contained in section 17, be, at the discretion of tlie con¬ 
victing Magistrate or Bench of Magistrates, paid 10 tlie lessee. 

23. Waoever navigates, ancliors, moors, or fastens any vessel or raf% or 
Penilty for rash navigation Stacks any timber, in a manner so rash or negligent 
and stacking of timber. as to damage a public ferry, shall be jmnished w’jth 

imprisonmmt for a term which may c.^iend to throe months, or with line which 
may extend to five hundred rupees, or with both ; and the toli-colloctor or 
lessee of the tolls of such ferry, or any ot his assistants, may seize ami detain 
such vessel, raft, or timber pending the enquiry and assessment hereinafter 
mentioned. 

Power tj arrest without 29- Trie pohcc m\v arrost without warrant any 
warrant. person comuiitiiug an olTerice ag^unst section 35 or 

section 28. 

30. Anv M.igistrate or Bench of Mvg'strales hiving '^urnmar}' jurisdiction 

„ , under Chapter XXTl. of tiie Code nf Cnininal Proce- 

Power to try sumniarily. , ^ . .1 • 1 . • 

dure, may try any oneuce against this Act m 

manner provided hy that chapter. 

31. Every i\Iagistrate or Bench of Migistrates trying any ofimee under 

Mdgi'^trate mav assess di- t-^nquire into and ass>s the value of the 

magj'dineby oPfendur. damage an} ) done orcaus'‘il !jv the lothe 

ferry co icernvd. and shall order ihj am v.m* of such value M he jaid by liim in 
adiitioa to any fui-* im;j is^ii upon him under tins Aei ; and ili* aia vmt so ordered 
to b; paid shall be lev,able as if it were a fine, or, when the off is one under 
section 2S, by the sale of the vessel, raft, or I'.niber causing ihj damige, and of 
any thing found in or up:)n such vessel or raft. 

The Commissioner of the ilivision may. on the appeal of any person dvrjii- 
ing himself aggr>ev.id by an order under this section, reduce or remit the amount 
payable under such order. 

V.— MiscEr.r.ANF.ocs. 


Power to tak' p lOn of 
boati, nn i>urrenJjr or 

can':elUtiu'i of ItaM-. 


32. Wa rn the lease of the tolls of any ferry is siirrendtjred under se<tion 
1 r or cancelled under section 24 . the Magistrate of 
the district may take jiossession of all Imais ant] their 
cju'pmeut, and all o\[v'r materials ami ajipliaujcs 
used by the lessee for thi‘ Jiurp ists of such terry, and us - the same (pivnig svieh 
compensation for the us^ thereof as th; Local (JovonirnouL may" iii each 
cas*: direoLJ until sncli Magistrate can conveniently projiKe proper" substitutes 
therefor. 


33. Wuen any boats or their oqulpmmt, or any materials or appliances 
Similar p->wcr in cases of Suitable for s etting up a ferry, are cmergemly re- 
emergency. qiiircd for faciliuidug the tran.spuft of oHirers or 

Uoops of Her Majesty on duly, or of any other persons on the Inisiness of 
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Her Majesty, or oi My ammals, vehicles, or baggage belonging to snch officers, 1878, 

troops, or persons, or of any prn})erty of IJcr Majesty, the Magistrate of the 7- 

district may take poss-.jssion oF and use the same (paying such compensation for 
the use thereof as the l/jcal Government may in each case direct) until such 
transport is completed. 

34 No suit to ascertain the amount of any compensation payable, or abate- 
Jurisdiction of Civil Courts ment of rent alio\vai)l^ under this Act, fllull be cog- 
barred. ii zable by any Civil Court. 

35. The Local Government may, from lime to time, delep'ite, under such 

_ , , restrictions as it tiiinks li^, any of ihe po^vr^ns conferred 

Dclcfirxtioii Oi powers* • i ^ x i * ' 

on It by this Act to any Com mission if of a d. vis ion or 

Magistrate of a district, or to such oilier officer as ii tlnaks fn, by name or by 

virtue of his office. 

3& [ f nf proLteiin^f^ nn e repral of Vf. 0/ 18in 

Punjab,\ RfpfdleJ by the Re peal ani Ameniin^ A^t {XIL (f AVA. L 


Civil and Chlmisat. Rrs.iN ;s i^sdf.r Acts relating to Ferries. 


1 . r ifRRY —io esianlt^h nrre ferry^ 
Rii^ht to rniSJ riher or Jhil in otner wav than 
by ferry .A stream, if navij^able, is uf itseli 
a public bij;h»rajr. In the cise of a stream, 
iherefjre. a riparian prourif'tor might start ; 
in a boat from any point on hi^ own side, and 
proceed to anv pjint at which he would have 
a right to land on the other sul< Uut in the 
caseof a jhil the soil and freehold of which xa 
probably vested in s ime particular indivi- J 
dual, persons might be in the habit of rross- , 
ing It from pointtopoint by means of a ferry- j 
boat belonging to the owner, and indeed | 
might have a right to do so. Hut such right, j 
if It rxisled. would iint lead tu any inleierce 
that any proprietor of iand*i on the banics ot 
the jhil would have any n^hc to cross either 
way 10 the terminus ot A public highway in 
any other manner than between the ascer¬ 
tained points and by the accustomed means, 
viz, the owner's ferry-boat. — UrsooM^N 
Duss e. SilAM\CHURS Hiu'tta, 1 it.iy 42b. 

3. Fkrrv —Invasion of rii^kis of private 
ferry by Governmeni — ften. fV. of 

t’^rg, 5. J j S3, li-gulaMijn VI. of tSiy, 
while it empowers the tiurernmcrit to in¬ 
vade private rights of ferry, by the estab¬ 
lishment of a public ferry, does not debar 
the Civil Court from givmj; relief in ca^es 
in which a Magistrate may, without the 
sanction of Government, have inva.P'd a 
private right of ferry, nor docs that Rf-gii- 
lation prohibit Civil Courts from talking 
^ cognizance of matters rvjnnoftnl with pub¬ 
lic ferries,— Ram Gobi no Str^'iii r. Mats s 
tratb ok Ghazbkpokk, 4 N. \V. 146. 

3 . PsKRy 0 ^firival*ferry^In- 

vashn of fight of fyrry by order of Magis¬ 


trate — lien. Reg. VI. of /Vjg^.j In a suit 
to inAiniim the old boundaries of a ferry, 
whirn had ueen invaded bv an order of the 
Magistrate th<« boundaries of a 

pub.'ir ferry, me pUjr.iiffs asserted that they 
had itn-refo’oie, witi.hur I'liat ping toll, trans¬ 
ported m thtir own h.jai*', or I'l luai* hired 
by lliein. their labourers ard ruldvators and 
impii-rncnts of h'lahAndry, and tna‘ in the 
tx»*rcisc of tini» right iht order of the Magi.- 
irate wis inpinLju> to them Hili that the 
urder of the Ma^iiTT.ne »7ti*odirg the boun¬ 
daries of the pi.niic fei ry was an mvasn^n of 
their annent righ’ lo 'ro^s in tth'jiri er ferry- 
I huat th^} li'ic (I; 3s bv 5 , 6 ol the Hegu- 
; iation O'i ‘■d i'l ml persons are prohibit¬ 
ed from emplcvirg ferrt-bo.'its plving for 
hire ivi, or in the vivinity of A publ.c ferry, 

' Without the previous sanction of tne Magis- 
I trite or J ini M i,!isirale, thus making per- 
I sons dependent on the public lerry. and 
< liable til whatever loll may be levied on the 
I public ferry. —Ram Gotrsn Siv«5H v M a- 

‘ OISTRATK OK GllAZitHPPRe. 4 N W. I46. 

4. FkRK'V — 0*'right of /fjA/rv — 
’ Rtght of firry ] A right to the jalicir of a 
I river—that is. right to the produce of the 

water, sum as rish, djcs not necessa- 
’ rily carry with it a right of ferry. — Guprb 
; Thak<iorabk V. Sutn Sevl’k Misser, 5 
, N W. t 35 . 

5. I'hRKY—/f.Vc<rf r'^nvirtinn under Sont- 
hay Ferries Act fA'A'-VT. tf iSsa) ] On 
a reference by a Sessions Judge, a convic¬ 
tion and sentence bv a iJistnct Magistrate 
under the Bi.mb^iy Kerries Art for convey¬ 
ing passengers for hire from L*ran to Bom¬ 
bay was reversed, as the art charged did not 
constitute an o&enoc under any section of 

[Cf Ct M.—ao] 
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FL'A^A^IES. 


X878, Civil anu Criminal Rulings under Acts RKLArma to Fkrwis—w/iA/. 


Act 17 » Act— Rkg V. Malhari bin Shi\ji, j 
Bom. Cr. 41. 

6 Ferrv — cvner of both hanh 

9/ a river.] The mcie fact of bemj; lut 
owner of both banks of a ti^er doC" not e;ive 
the right of f*-rry —SoriK AIekdha v. Nonu 
Kjshokc. 2 \V. R 2S0. 

7. Fhrry —Innd at a ^haut 04 
part of ri^ht of fetry—of sx<;*.J A 
plaintiif may recover possession of a fyrrv of 
which he has been dispossessed by the de 
fendaur. though the form of his action may 
have been for obtaining possession of a 
ghaut. The right to ply the ferry may in^ 
elude also a right at certain seasons ot the 
year to land upon or stait tium a part ol 
the liver bank nut included in the land 
taken for the ferry — Bkojo Kishcirkt 
Chowohrain V. Bilash Munek Chuu^ 
DHRAIN, 5 \V. R 195. 

8. Ferry — ^fana^etneni of ferry—Ben 
Jtfg. VI cf iSig, s. 13. ci J.j Cl 2, s, ij, 
Regulation VJ. of 1819, only applies where 
there has been an ncrident. Where the 


parties from crossing in a person's fcrryi 
and driving his men away^ amount to dis* 
possession,—K ishorkk Lall Rov v. Go- 
Kuoi i^lO^EK Chowdhhain, i6 W. R. 281. 

12 FEKRV — Bival ferry — InUrftrenie 
with existtfigferry] A rival ferry cannot 
be set up so as to interfere with proprietary 
rights in an eiristing ferry — that is to say, 
under circumstances involving direct com¬ 
petition with such fi-rry. — NaKain St>GH 
Rov V. Nokenuko Narain Rot , Norkn- 
DKO Narain Kov V, Narain Singh Uoy. 

I 2i W- R 269. 

I 13 Stipulaiion in lease of land 

I Mai tiu retry is be made—Bight 0 /private 
\/t’rry] it IS quite competent to a lessor, 

I when granting a lease ot his land, to sti- 
' puJaie ihat nu ferry bhili be established 
j iheteupon to tlie prejudice of his own ferry 
(cxtsrerit or po.ssiolej, and it is quite com- 
I petent 10 a lessee lu agree to such a stipu- 
f Ution —U i Chi’noek Chowdhuy ». 
j Bhl'kli Chlsdsr C'HowuMkv, 23 \V. R. 

' 2 J 7 - 


Magistrate think'i that a ferry is improperly 
kept, and is in a dangerous con(tjtii.n he 
should proceed under s 4.—^K'ij.EN v. Ube 
YANLfTOOLLAH, 7 W- R Cr. j2. 

g. FfrrV — Suit for compensation for 
resumption of ^e^ry by Government — Civu 
Procedure Code, s. i — Ben. Btg. VI of 
iStgf A suit tuf cjnipensation fur the 
loss sustained by rt-isun uf the resumptiun 
by Government, under Urgiilalion V’l, ol 
1819 , of a ferrv, no' cogiuzible by the 
ClVilCourt>—CoLIFCIilKOK i’i'UN'Ar I'io- 
MANATH ‘l\GOr.E ; MAOIsrK 4 rK OF Mal- 
DAH V. Goi.F.nrS'NRSSA, li, L. R. Sup Vul, 

Cjo ■ 7 W. K. 151. 

10. Ferry — Suit ij re open *erry — Ben' 
Act /. of s- 2 A suit to re tip^n 

a ferry, whicti held hten include ] in ;t sMtlc- 
rnent oi an estate outaiued oy plaintiff frum 
Government. Put whim had been closed bv 
orders of the Assistant Magistrate, was 
held not to be maintainable, the ghaut 
where plainti^ wiihed to re-optn it being 
within t‘.vti miles of ’he place at whuh a 
public ferry was e.stabli.'hed.—R am [f-WAN' 
^lINCH V. Coi.Lhr-;uR A\U MaoISTKATC OK 
Shahabad, is W. H. 134. 


! 14 , Fkkrv —’ Crt/ingr in starting pnnt 

I owing to L/tarige in course of riverf The 
f righr to a icfry-ghaiii cannot follow the 
' s'arting point i*f the ferry wherever ii may be 
carriid by a change lu the course of the 
rivcT, unless the new pjsitiun is within the 
po-^sessftr's own land —(ioRui/N r. Cofei 
Soosin'KRB O.issKR. 35 W. R 53 

IS FiiKK'' — Fcrry-rxghts, Intringement 
to reitrain parfv <1 Je- 

1 und ''frrv - A, the owner of a ferry grant- 
I e i him under a tiuvernmi'nt stitlernent, 
brought a suit to restrain B from running 
another ferry over the same spot where 
A s ferry phed for hire. It appeared on the 
(vjderre that B Itvied no icdls on his ferry, 
bur It was not .shown that it was used only 
tur the ctinvevanrc of Ins uwn servants and 
rovits IlCd th.1l iMch <<'Mt was maintain- 
able—I.T f H MK'.SJ’K SjNiiH r. I.KfclAM'NU 
Sl^MI, I L. k., 4 Cal 59'j ; 3 C L R. 427. 

if) Fi frv— Bight fil pnviile ferry The 
right of rstiiblishmg a privjte ferry, and 
](.‘4tMig tulK, IS rrcu|'i)lzMl in British India, 
—T‘m*mkshahi ProsuaII Nmiain Singh v. 
Maiiomfij Svi'ii, I. L. R., 6 Cal. 608 ; 7 
C. L R. 504. 


II. Ferry —Proprietary rights, Inier^er- | 
enee xvitk'^DispussessioH j Thr-re are pro¬ 
prietary rights in a private ferry of .such a 
nature that another party may not so inter- 
fere with the profits arising therefrom by 
running a boat, if not exactly on the same 
line, at least within such a distance as for 
all practical purposes would be the 
if it were on the same line, Prevcntifig 


17 F1 r i* V—Fkk rv-rI gh(s. Inf ringement ft/ 
— Bight in restrain party starting a second 
ferry—C,er for twenty year'i—Crown grant 
—Limitation Ait f-VI^ of Cart JV, 

and s 2j,l In a suit brought to establish 
the ri/ht to a ferry-franchise, and to re* 
strain the working of a rival ferry, held that 
llirn- is nothing in the law of Bengal as it 
was before the acquisition by the British 
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Government, or in th^ Regulations before 
or »fler 1793, to show that any person is 
entitled to claim a monopoly of a right of 
ferry by prescription or by any other means 
than a j^rant from the Crown. To such a 
monopoly, Part IV, of the Ijmbacion Act 
of 1877, relating to the ar<piisition of owner¬ 
ship by prescription, is not applicable 
The franchise of a ferry is not nere'^sarily 
appurtenant to land, but when a right uf 
ferry was rl.iimed as ap[iurtcnant certain 
villages, htld that the grant cif such right 
by the Crown would nut be destroyed by 
mere non-user without waiver, nor by the 
running of an oppo.'iiion-fiTry The fran¬ 
chise would continue as long as the gr iiu 
continued, and until tht' person who up 
an opposilion-ferry cnuld show a Crown- 
grant, or give eviilencf from whi^ha Crown- 
grant could be prc'Siimcd, tin* c-iu^r* of 
action would remain The di^tinbaiire of a 
right of a ferry o. in the n.j‘ure of K nuisin-'f 
{Vtxrd V. 2 Saitnd 172). and the 

of action in the t.i'-eut the viul'it >liii of thi-* 
right is a r untirmirii; wrong wirhiu s .t uf 
the Limitanon Ait (XV' of iS'y — 
NtrvAHAKt Ruv p. Ol’.vne, 1 - C R. iS C.il. 
G52. 

I 8 FritKV —P/r; fif r Kzi hi-r ne.ir 'i. 

lir ferry — 1 ' it ii C 

etl 51 /* 2 /.VI^ zervuni j ii, wuen dirt-i'tfi.1 by 


the order of a public servant, duly promul- Aot 17* 

gated to him, to abstain from plying a boat 

for hire at, or in the Immediate vicinity of. a 

public ferry, a person disobeys such direc* 

tion, he renders himself liable to puni>b« 

ment under the Penal Code— Muthra v. 

Jawahir, I. L R,, I All, 527- 

J9. Fkrkv —boaf for hiro near 
puhlH ferry^\ A person plying a boat for 
hire at a distance of three miles from a 
public ferry cannot be said, with reference 
to such ferry, to commit ‘‘ criminal trespass" 
within the meaning of that term in s 441 
of the Penal Code — Muthra v. }awahiR| 

I I. IC. I All. 527. 

20. Kn«RY — Government ferry — Lease 
— Hen. aVc IV. of — fUe^atity of con 
tr^ict M took a lease for three jeais of a 
(io\frnmvnt terry, and covenanted with 
the MA^'islrate. who gianicd the lease, uot 
to underlet or a'^sign tHc le*ase witheut 
Ifive or license of th*- Mrf^i'-trate 37 sub- 
sf'piHntlv ulmitted /? as nis p-irtner to share 
with him r-quill^ in the pr to be derived 
from lh»' Ic i\e. ih.it such parint.rship 

was not void bv reason of ihu* covenant not 
CO undtTlt-i or the lease 5 . A. AV. 

tit’* / \*2. liecidid on the isl August 1872, 
ocerr uled.—G ai'KI Sh \ n k sR ». M l mia7 

Am Kn \ 1 . L K . 2 All. 411 . 




[ uy j 


ACT NO. XXL OF 1879. 

FOREIGN JURISDICTION AND EX^l'RADITlON ACT.* 

Rkceiveu niE G.-G.’s assent on the 14TU November 1879. 

Aft Ac/ to provide for the Trial of Offences umrni/Ud in Plates hey and British 
hidia and for the Extradition of Criminals, 

Whkreas by treaty, capitulation, agreement, grant, usage, sufferance, and 
Vr ambl Other lawful means, the Governor-General of Jndia 

*' in Council has power and jurisdiction within divers 

places beyond the limits of British India; and whereas such power and jurisdic¬ 
tion have, from time to lime, been delegated to Political Agents and ottiers act¬ 
ing under the authority of tiie Governor-Cieneral in Council; and whereas doubts 
having arisen how far the exercise of such power and jurisdiction, and the delega¬ 
tion thereof, were controlled by, and dependent on, the laws of British India, 
the Foreign Jurisliction and Extradition Act, was passed to remove such 

doubts, and also lo consolidate and amend ine law rulaiing to the exercise and 
delegation of sucli power arul jurisdiction, and to offences committed by British 
subjects beyond ttie bmiis of British India, and to the extradition of criminals \X 
and wiiereas it is expedient to repeal that Act, ami re-enact it with the amend¬ 
ments hereinafter appearing; li is hereby enacted as follows;— 

CHAPTER 1 . 

PRELIMINAKV. 


Short tide. 
Kxtent- 


1. 'rhis Act may be called “Tiie Foreign Juris¬ 
diction and Extradition Act. 1S711.’’ 

It extends lotlie whole of rtrin.-.h lndi.\;§ 


• For the Sl/Utnicnl ol Objtrts and Reasons, stL Gaze-ttt- oi India, iSjy, Ft. V.j p, 
831 ; for Frurtt:ding> in Cuum il, sec ihid, ^)UpplL'mcnt, pp. i and 1535. 

This Act has bren declared in turce in— 

(1) Tne Samhal Paiganiis by the S.inthai Parpanas Sitllement Reijul.uion (MI of 

iK72}, s. 3, as amended by the Sanihal I'arganas Laws Uc>;nlaiiun uB. ul 

iMhej; 

(2) Upper Burma generally ^except th^ Shan States) by the Uj^per Burma Laws 

Act tXX, ol li'SO), s. Oi 

(3) British Baluchistan by the British Baluchistan Laws Regulation ^L of iSgo), 

s. 3; and 

(4) An^ul and the Khondm.'ilii by the Angu! district Regnlation > 1 . of 1S04), s 3. 

It has been deidared, by notihi'dtion under s 3 (a) of thr Srhedtib-d Districrs Act 

{XIV. of iSyj), to be in force in the Districts Loh.iiJaga, and Manbhum, 

and Pargana Dhalbhum, and the Kolhaii in the District of ISin^ibhum. — hoe Ga/etle of 
India, i88t. Pi. L,p. 504. The District of Lnhardago. included at this tunc the present 
District ot PnUmau, which was separated in 1S94 

Ss. 1 and 3 and Chs. IV. and V. of the Act have been extended to the Shan States 
by the Shan States Laws and Criminal Justice Oidtr, iSo5.“*Sec Burma Ciaaette, l8y5* 
Pt. I., p. 2 (\ 2 , as amended by Nutifieatiun Nu. 20 j dated Aug. 23, Burma Gj»ctte, 

1898, Pt. I., p« 406. 

t Act XL of 1872 is repealed by s. s of this Act. 

i The rendition of offenders as between di iTerenc parts of Her Majesty's dominions, 
r./f., India and Australia, is now regulated by the Kiigiiiwe Offenders Act, 18S1 (44 and 45 
^ Vict., c. 6j). By I. 9 of that Act it is conhned to offcnccb punishabiu with ngcrous 
imprisonment for twelve months or more, 

§ A» lo the jurisdiction of the Courts over persons and places beyond the jurisdic¬ 
tion of the Indian Legislature, f.jf , in the case of offences commuted on the hijth s»t:aa, 
see treatment of the question in Mayne’s Criminal l^aw of India, Pt. IL, Ch- IL bor de- 
Anilion of the term " British India/' bee General Clauses Act fX. of 1897), s, 3 (7). 
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Act *Jil. 


to all Native Indian subjects* of Her Majesty beyond the limits of British 
India;! and 

to all Pluropean British siihj ?cts* within the dominions of Princes and States 
in India in alliance with Jler Majesty ;t 


Commencement. 


and it shall come into force on the passing 
thereof. 


But nothing contained in this Act shall affect the provisions of any law or 
Savmgof nther laws and treaty fot the time being in lorcc as 10 the extradition 
of treaty'. of oflendcrs : aJi'l the procedure provided by any such 

law or treatyl shall be followed in every case to winch it ajiplies. 

2 . The Forei>4ii Jnriadiction and KxtraJition Act, is repealed; but all 

« . e.Msiirn; appointments, delegations, certificales, rc(]ui- 

‘ sitions, and rules m.ide, and all existing notitications, 

summonses, warrants, orders, and directions issued, iimicr that Act, sliall, in so 
far as they are consistent herewith, be deemed to have been respectively made 
and issued hereunder. 

Imerpreution-ciause. ^ 'S Something fepug- 

nant m the subject or context,— 

** Political Agent.** “Political Agent” means and includes^ 

(/) the principal officer representing the British Tmiiaii (bivcrnment in 
any territory or place beyond the liijiiis of J^riiish India; 

(^) any “officer of the Government of Jn\lia or of any Lo<.aI Govern¬ 
ment appointed by the Croveruor General in Couiiv-d, or ‘ the 


* As to proceedings in the case of olTcnces by— 

(a) European British subjects in the dominions of a Prince or State in alliance 
with Her Majesty, 

(A) Native Indian subjects of Her Majesty at any place hevond th#» limits of Bri¬ 
tish India, see '.s 54, ititS, and ib^uf the Code of Criminal Procedure (Act 
W oi i8^8j. 

By s. 4 of the Indian Penal Code (Act XLV. of 1860). the provisions of that Code extend 
to every servant of the OuHi*n '* within the dominions of anv Pimre or State in alliance 
with the Queen by virtue of any treaty or engagement heretotorc fn-ered into with the 
East India Company, or which may have been or may hereafter be made in the name of 
the Qasen by any tjuverntnenl of India " 

t I he power to icgi-late was conferred («! as to all persons Iwlng Native Indian 
subjects of Her Majesty, wiitioui and beyond, ;ls well as within, the Indian territories under 
the dominion of fler Majesty by s. i of the Indian Cmincil^ Act. iSfi5 ild t 

c. 98), (A) ns to .servants of (rovernment in Allied Native States by the Intlian Councils 
Act, 1861 '24 , c. 671, s 22 ;and (<‘) as to Kurop's'in British sufi|»:cl^ in such States 

by the Gjvernmenr of fndi.i Art r^S V'lcL, r 17), s 1 ; ss-e also the (iovcrnmenl of India 
Act, 1833 (30: 4 Will IV . c. S5), s. 73 saved by the Indian Councils AcC 1B61 (2* A 25 
yirt., c 07), s 22, and 1 . L R., a All. 21S, as tc juri'.diction over Her Majesty's Indian 
Army serving anywhere, 

* extradition treaty willi Kr.anre fAng i j, iS7r»j expressly saves the 
treaty of March 7, 1815, relating to the East Indian possessions of Great Britain and 
France. 

The treaty of 187^1 is set out in f'larkr on Ed 3, Appendix, p. 89. 

The treaty of 1815 is set out in Hvrtslct's Trraiics^ ICd 1R40, p, 273. Artirir* IX, 

The extradition treaty with Portugal detrrmined in r8oo Nt-gotiations are pending 
for a fresh treaty. As to extradition of a person on one charge, and his conviction or> 
another, ace MayneN Criminal Law of India pp 2*; 1-2^2. 

^ ^ In cl. (2) of s. 3, the words quoted have been substitutad for the words “ oIBcer in 
British India “ by the Foreign Jurisdiction and Extradition Act (1879) Amendment Act, 
1896 (V. oz 1896), s. I. 
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Local Government/'* to exercise all or any of the po>vers of a 1879 . 
Political Agent under this Act for any place not torming part of 
ilritish India ; and 


European British sub- “ European British subject " means a European 

jeet.’* British subject as detiiied in the Code of Criminal 

IVoccdure.t 


CIIAITER 11 . 

Powers of British OfFicKRS m Pf-ACEs ueyoxd British Ixdia. 

4 + The Governor-General in Council ma}- exercise any power or jurisdic- 

E«rcise of powers of Co- tlif lime be.Oif JuS willi'll any 

vernor-ticncral ni pUics lit- country Of place beyond the liinus of British India, 
yund Untisti India, and dcic- and may delt;gau* tlie same lo anv servant of the Bri- 
traiiua thi±r«uf. liiiliari (overiiment, in siic/i rnarmor and to such 

extent as the Governor-General iii Council from lime to time thinks lit, 

S.J A notification in the G^^ztiU f]f In^hi of the exercise by ihe Governor- 
Ni.tiHcatinn of cxcnisc or General in Ccuiicil of anv such power or jurisdiction, 
delcpatuia Iff sui h puw<?r^. and of tlie delegation liicrL-of by fism to .my person 
or class of persons, and of the rules of procedure or oin*'r condirion^ to wduch 
such persons are lo contDrin, ami of the local arei \M:h'.n winch tneir powers 
are to be exercis-id, sUall be concln.-^iVe proof uf the I ruth of the mailers suted 
in the notificatiun. 


04 The Governor*G -■neral in Council inav appoint any European British 
Apiinntmcnt, p-i^ser*., .ind su!>ject, cuhcr bv name or lyv virUie ui ii s oilice, ‘‘ to 
juri.^d.ctiun i>f lastiLcsuf the bt.- a justice ot the Peace in or for anv siuh country 

or plaie; ’ ■ and every -uch jusuceot liie i'c.ice siiall 
have, in proceedings aiiauisl Ivoropean Brujsh subjects, or pcrv.»ns accused of 
having ctirnrnilled ulb.-ULi-s cnuionuly wuh sucli '‘Ub;e.ts, Ti! liic powers Confer- 
red by tlic Code of Cnnuivil I'rocedure'i on M.uMstra-e*? of the first class who 
arc Just ires ot the Peace and European Btiiish subjects. 


* In cl, (*) of s. 7 , til*: WurtK (piloted have het-n suhstitviied for the words, “ or the Go¬ 
vernor in Cuaned nt the l*iv‘-.idciirv of Fort Si. Cu'orgt* or Rom bay. ’ by the Foreign 
Jurisdiction and Extradition Am Aniendinent Act, 1‘^yfj N s. i. 

t See now Act V uf by s .) of which “ European British subject" is defined 

as— 

“ (*) subject of Her Majesty, bjrn, natur.4li7cd or domiciled in the United 
Kingdom of (ireat Hritriiti and Irchirul, or in any ot the European, Ameri¬ 
can, or Austrjlian Colonies or possessions of Her Majesty, or in the Colo¬ 
ny of New Zealand, or in the Colony ol Che Cape of Good Hope Or Natal; 

'*(2) any child or grandchild of such person by legitiniatc descent.” 
t For notificati jns issued in exercise ot powers conferre i by ss. 4, S, 6. see the 
six volumes of Maephersons Lists ot Ilritish Knactments in I'uicc in Native States, pub¬ 
lished by the Legislative Deparinicnt from to if^4. 

^ As to *‘acts of State," see Mayne’s Criminal Law of India, pp 31S-735, 

I) In s 6 the words quoted have been substituted for the words. in any »uch coun¬ 
try or place lo be a justice of the Peace," by the Repealing nnd Amending Act iXII. of 
*8gi). The amendment is to have effect as from the commencement of Act XXi, of 
tSyg, see s. 2 (jj of Act XIL of 1891. 
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1879 . The Governor-Genera] in Council may direct to what Court having juris- 

-- diction over European Briiislj subjects any such Justice of the Peace is to cona- 

Aot 21 . mit for trial * 

7. All PoUiical Ag^ents and all Justicef? of the Peace appointed before the 
C'^nfinnation exivtMicr twenty-fifth day of April iS^z by the CTOvernor-Gene- 
PoliiiLai Agents anti Justice!., r.il in Couiicil OF the Govemor in Council of the 
Presidency of Fort Si. Georpe or Bombay, in or for any such country or place 
as aforesaid, shall be ileemed to be and to liave been appoiiucd, and to have 
had jurisdiction, under ihe provisions of this Act. 

S.f Toe law relating to cfTenccs and to criminal procedure for the time 
E«tension of criminalUw..f ^eins in force in British India shall subject as to 
Br.ti-sh India tn lir.tish snij- procctlure 10 sucb m)dific-uio;is as the Governor- 
Jectsout or liritihh indti. General ill Council from time to time directs, ex¬ 
tend— 

(u) to all Kuropean British subjects in the dominions of Princes and States 
in India in alliance with Her Majesty; and 

(^) to all N.uive Indian subjects of flcr Majesty in any place beyond the 
limits of British India. 


CHAPTER III. 

IsoriRiKs rx British India into Crimrs commiitfo uv British Subjects in 
l-'i-ACHs BKvuxn Bkihsh Jndia. 

9.10 of B/it'h'h f-^r commitU'f otj of' Tfritith 

J»fu ; Po.'i/U'il /i, !‘J\' of in luiry mio i h v ^r': Po:i'/r /•! fhrrf tt fifs 

of tieponfitw an^f e \hihii^ i» h i in r'tfi'n- r.] Hepcxlfd hv ihe O'io of Cr zw/- 

nal Procidurt (AJ A', nj s. 2 and A.A. L [bj ; idu n^>w ss^ lofi io ii )0 of 

ihai Act, 


CHAPTER IV. 

ExrRAniTrox, 

11 . When an offence ln.1 been committed, or is snoposed to have been 
Arrest and rrmovil c-f per- cominitterl, in any State a-.ilnst llic l,rw of such 
snn*; othrr th.in F.uropcan Slate bv a i)'^rsDn not being a European Bniish sub- 
Hnti'ih xubjers e<icaping into and Buch person escapcs into or is in British 
British India. India, the Political Agent for sach State may issue a 

warrant for his arrest and delivery at a place and to a person to be named in 
the warrant— 

if such Political Agent thinks that the off*nee is One which ought to be in¬ 
quired into in such State; 


* For notification issued in pursuance of this power, see Western India Volume of 
Maepherson^s Lists of British Enactments in force in Native .States, Ed 18^5, p. 14. 

As to trial of European British subjects in British India for ofTi^nces committed in 
Native State.s, see the Code of Criminal Procedure fAct V. of 1898). s. 188. 
t For statutory authority to enact this section, sec note (fj to a, i. 
t See now Act V. of 1898. 
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and \( the act said to have been done would) if done in British India, have 187 d. 
constituted an offence against any of the sections of the Indian Penal Code men- 
tioned in the schedule hereto annexed* or under any other section of the said 
Code, or any other law, which may, from time to time, be specified by the Go 
vernor-General in Council by a notification in tlie Gazeite of Induu 

The act of desertion from any body of Imperial Service Troops shall be 
deemed to be an offence in respect of which the I'olitical Agent for the Sta»e to 
which such troops belong may issue a warrant under .*iis scciioa.* 

12 . Such warrant may be directed to th: M.igistrate of a''v d-.:rict in 
Dlrrrtionand execution of "’hich the accu«Jed person u’ believed to he, and sh,;!! 
wirrant. be executed in the marui'^r provi ieii In* the Uw for 

the lime being in force with reference to tlie execution of w^rrantT ;t rind luc ac¬ 
cused person, when arrested, shall, “unless released ua.l in ?ccor ian e w,th 
the provisions of the next following section,"^ be forwarded to the place, and 
delivered to the ofiicer named in the warrant. 

12 A{ A Political Agent issuing a warrant for the arrest nf anv per^ n 
P.wcrs to Pohtirxl under section ii may in liis di-icre. t'n d.re.t by cn* 

to drert j-ccunty t«> So taki;n dorsemeui ihorcou that, it sr.ch p'jiSjn execoes a 
and proceJufe thereon. bond With sullk'iciu sureties for l»:s ati-‘ndiuce be¬ 

fore the officer mentioned in the warrant at a specified time, the Magistrate to 
whom the warrant is directed shall lake sucIj security and release such person 
from custody. 

The endorsement shall state (^/) the number of sureties (if any). (^) tho 
amount in which they and the person for whose arrest tin* warrant is isuicd arc 
to be respecjvely bound, and (.) the lime and place at whicii lie is to aitcml be¬ 
fore the olDctr mentioned in the warrant. 

Whenever security is taken under this section, the Migirrat-' sii.\Il certify 
the fact to the Political Agent by whom the warrant was ib^ue 1 , and shall retain 
the bond. 

12BI If the person hound by any l)ond c\rc\y{r.] under lije last forego- 
Arreit on br«a<h of bond uig secuon ti) appear before the niiit. r mentioned 
to appear. tlierein dues not so aj'poar, iJic Mag’strate rr .'ju 

being satisfied as to his default, issue a warrant directing that he be re-ar-fisi'*J 
and delivered over to such othcer, 

12 C§ In the case of every bond required to be executed or which may 
AppUcatittn of sections 513 have been executed in accordance wnh the foregoing 
and 314, Act X., iSSi. provisions, the powers conferred by sections 513 and 

514 of the Code of Criminal Procedure, iSSi,,] on the Court which has required 
the execution of or has taken a bond, may be exorcised by the i\Iagistrate. 


* This paragraph hug been added by the Foreign Jurisdiction and Extradition Act 
(1879) Amendmuni Act. iV of s 2. 

+ See the Code of Criminal IVocedure (Act V. of 18981. Ch. VI , heading B. 
t In 9. 12 the word< quoted have been inserted by the Koiutgn Jiictsdictioa and Ex- 
tradition Ant (1879) Amendment Act, iFg'J (V. of iSgh). 5 q. 

f Ss. laA, laS. and 12C1 have been inserted by th<> Foreign Jurisdiction and Ex- 
tradiiion Act (1879) Amendment Act, 1896 (V. of i8yfi), s. 4. 
ii See now Act W of 1898. 
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13 . Such Political Agent may either dispose of the case himself, or, if he is 
Political Ae*nt may him- generally or specially directed* to do so by the Go- 
self dispose of case, or make vernor-Gcneral m Council, or by the Governor of the 
over person to ordinaiy Presidency of FoU St. George in Council, or by the 
Courts for trial. Governor of the Presidency of Bombay in Council, 

may give over the person so forwarded* whether he be a Native Indian subject 
of Her Majetsy or not, to be tried by the ordinary Courts of the State in which 
the offence was committed, " oi, in the case of a deserter, by a duly-constituted 
Military Court/'t 

14 Whenever a requii»ition is made to the Governor-Generai in Council 
R*qais!t.ons for extra Jit.,.n ^nv Loc.d Government by or by the authority of 
by the exenitivr of any part the pcrsons fof the time being administering the exe- 
of British dominions or For- cutive government of any part of the dominions of 
cigrn Power. Majesty, or the territory of any Foreign Prince 

or State, that any person accused of having committed an offence in such domi¬ 
nions or territory should be given up, the tiovernor-General in Council or such 
Local Government, as the case may be, may issue an order to any Magistrate 
who would have had jurisdiciion to infiuire into the offence if it had been com¬ 
mitted within the local limits of his jurisdiction, directing him to inquire into the 
truth of such accusation. 


The Magistrate so directed shall issue a .summons or warrant for the arrest 
of such pcTs:>n. according as the offmee named appears to be one for which a 
summons or warrant would orduianly issue ; and shall inquire into the truth of 
such accusation, and shall ri'port thereon to the Cjoverninciil by which lie was 
directed to hold the said enquiry. If, ii]»oa receipt of such report, such Govern** 
ment is of opinion that the accused poison ought to be given up to the persons 
making sucli requisition, it may issue a ^^arrant for the custody and removal of 
such accused person and for his delivery at a place and to a person to be named 
in tile warrant. 




Ma;^istrate miy in certain 
cases issue warrant fi>r arrest 
of persim accused nf hjvincf 
cnimnilterl an oi{cn^.c uut of 
British India. 


15 . Whenever any accusa l or suspected of having committeil an 

offence nut of Uritislj India is williin the local limits of 
the jurisdiction of a Magistrate in British India, and it 
appears to such Magistrate that the Political Agent 
for any State could, under the prfn'isions of section 11, 
a warrant for ilie arrest of such person, or that 
the persons for the time being administering the executive sfovernment of any part 
of the dominions of Her Majesty or the territory of any Foreign Prince or State 
could demand his surrenrier, such Magistrate may, if lie thinks fit, issue a war¬ 
rant lor the arrest of such person on such information or complaint, and .such 
evidence as would, in his opinion, justify the issue oi such a warrant if the offence 
had been committcil within the local limits of his jurisdiction. 


* For rule? as to the issue of warrants'and treatment of prisoners issued under this 
section in ronjunrtion with ^ |8, see Notifioition No dated March I2, 1S75, print¬ 

ed p. 16 of the W^stprn India Volume of Maepherson's Lists of British Enactments io force 
in Native States, Ed 189^*;. 

t These quoted words have been added by the Foreign Jurisdiction and Extradition 
Ant (iByPi Amendmenl Act, ifipfi (V. of if^96), s 5 ' 

^ S. 10 was repealed by the Code of Criinin.il Procedure (Act X. of See now a. 

1B9 of Act V. of 1898. 
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A^y Ma^ettate issuing a warrant under this section sliall, when the oflence 
Mafri>trate to inform Poli- appears Or is alleged to have been committed in a 
tkal Agent or Local Govern- State for which there is a Political Agent, send iinme- 
diatc information of his proceedings to such Agent, 
and in other cases shall at once report Ills proceedings to the Local Governiaent, 

16 . No person arrested on a warrant issued hy a IMagistrate under section 
Pers‘>n arrested to be re- >5 shall be detained more than two months from the 
leased aft^ certain time if date of his arrest, luilcss within such period the Magis- 
not procee e a^aini,t. receives a warrant under section 11 from the 

Political Agent for any State for the delivery c)f such person, or an order with 
reference lo him under section 14 from tlic Governor'General in Council or Local 
Government, or such person is, in accordance with law, delivered up to some 
Foreign Prince or State. 

At any time before the receipt of such a warrant nr order, the Magistrate, if 
he thinks fit, may, and the Magistrate if so directed by tiie Local Government 
shall, discharge the accused person. 


17 . The I^rovisioris of the Code of Criminal Procedure in respect of ball* 
shall apply in tiie case of any i)crsoii arrested under 
section 15 in tlie same manner as if such person were 
accused of committing in British India the ofience with wliich he is charged. 


17A.t Notwithstanding anything in the C 

Detention of ptr^nn^ arrest- ‘tuy person arrest 
ed under sectinii54, riausc s**- Irate and without a 
vfnthiy. Act X., iSSi. vision^of seciiuu 54 

may, under the rmh^rs of a agist rate wuIlti 
tion such arrest was made, be drained in lii*.* 
same restrictions as a person ai rested on a w 
under section 15 of this Act. 


ode of Crim'nal Procedure 1882,^ 
1 Will lout an order from a Magis- 
warraiK, in pursuance of the pro- 
, i. laiisc of the said Code,{ 

lIk* local limits of whose junsdic- 
saiii'j manner and subjeci to the 
arrant issued bv such Magisirata 


CHAPTER V. 


MlSCELT.ANEOl’S, 


Power to make rules. 


18 . The Governor-(Lmcral in Council mviy, from 
time to tune, make rules 5 to provide for— 


(1) the coTifincTncnt, diet, anil prison-discipline of British subjects, European 
or native, imprisoned by Political Agents under this Act; 

(2) the removal of accused persons under this Act, and their control and 
maintenance until such time as they are handed over to the persons named in the 
warrant as entitled lo receive them; and 


(3) generally 10 carry oiil the purposes of this Act. 


* See Ch. XXJCIX. of the Code of Criminal Prorpdirre (Art V, of 189S). 
t S. 17A has been added by the Foreign jurisdiction and Extradition Act (1879) 
Amendment Act, 1896 (V. of 1896), s. 6. 
i See now Act V. of 189S, 

5 See the rules made under this section in conjunction with &. 13 referred to in foot¬ 
note to that section, sM^ra. 


18 m 
Act 21. 
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19. The testimony of any witness may be obtained in relation to anv crimi- 
Ritecution of Commissions matter pending in any Court or tribunal in the terrU 
issued by Foreigo Crimmsi toH' of any Foreign Prince or State in like manner as 
it may be ()l>tiiint\l in relation to any civil matter under 
the Code of Civil Procedure. Chapter XXV,; * and the provisions of that chapter 
shall be construed as if the term suit" included a proceeding against a ciimi* 
nal; 

Provided that nothing in this section shall apply in the case of any criminal 
matter of a political character. 


THf: SCHEDULE. 

Sections or tks Lnoun Penal Code rkferked to in Section it. 

Seclioiib 206, aoS, and 22 \.\ sections 230 to 263, both inclusive ; sections 29Q to 304, 
both inclusive; sections 307, ^10, and ; sccti-jiis 312 to 3(7, twth inclusive ; sections 
323 to 33;, both incUisnv:; sections 347 and ; sections 360 to 373, both inclusive ; 
sections 375 to 377, b^^th inrlii'.ivc; smi*ms 378 10414, both inclusive ; sections 435 to 
440, both 'riclusivo; sections 413 to 446, both inclusive ; soaions 464 to 468, both inclu¬ 
sive; sections 471 to 477, both iiiLlusivu. 


See now Act XIV. of 1S82. 



Preamble, 


' t >57 3 

ACT NO. XV. OF 1881* 

THE INDIAN FACTORIES ACT. 

RfCBIVED THK ASSENT ON THE I 5 TH MaECK i 88 (. 

An Act to regulate Labour in Factories. 

Whereas it is expedient to regulate labour in 
factories; It is hereby enacted as follows 

Prelim tnarj^. 

Short title 

tones Act, 1881. 

It applies to the whole of British India.* • • • f 

- . ^ , 2 . In this Act, unless there is aomething re- 

Iflterprclatiou'dause. „ ■ i .. * , 

pugnant in the subject or conie.xi,— 

factory " means any premises (other than indigo factories or premises 
„ situated on, and used solely for the purposes of, a tea 

^ or coffee plantation) wherein is carried on, for not less 

than four months in tlic whole in any one year, any process for, or incidental to, 
making, altering, repairing, ornamenting, finishing, or otherwise adapting for use, 
transport, or sale, any article or part of an article; and 

(a) wherein steam, water, or otiier mechanical power is used in aid of any 
such process; and 

(^) wherein, subject to the provisions of section 20, not less than fifty persons 
are on any day simultaneously employed in any manual labour in, 
or incidental to, any such process; andf 

every part of a factory shall be deemed to be a factory, except any pare used 
exclusively as a dwelling : 

“ child '' means a person under the age of 
fourteen J years: 

" mill-gearing " includes every shaft, whether upriglit, oMiquc, or horisontal, 
'mill- a i every wheel, drum, pulley, rope, driving strap, or 

mi -gearing. band by which the motion of the first moving iiowcr 

is communicated to any machine: 


'child 1 


* For the Stcitenierit of Objerts and Reasons, see Gazette of India, 1879, Pt. V., 
p, 046; for the Report of the Select Committee, see lAiV, 1881, Ft. V., p. 137; for dis¬ 
cussions in Council, see lAid, 1879, Supplement, pp. 1285 and 138a, and ibid, 1881, Sup¬ 
plement, p 385. 

Rt-ferenecs to this Act are to be read as references to the Act as amended by the In¬ 
dian Factories Act (XI. of 1891). See s. 19 Act XI. of 1891. 

t Here the words, “ and it shall come into force on the first day of July 1881,’' have 
been omitted, having been repealed by the Indian Factories Act (XI. of »89i), s 2 . 

f This clause (A) has been substituted for the ori|;rina] clause by the Indian Factories 
Act (XI. of 189!), s. 3. That clause ran as follows: ’* wherein not less than one hundred 
pt^'rsons are on any day simultaneously employed in any manual labour in, or incidental 
to, any such process; and 

i The word “ fourteen" has been iubstituted for the word “ twelve ” by the Indian 
Factories Act (XI. of 1691}, s. 5. 
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a person* who works in a factory, whether for wages or nol,t in a manu- 
I 4 facturing process or handicraft, or in cleaning any 

employed. factory used for any manufacturing pro¬ 

cess or handicraft, or in cleaning or oiling any part of ilic machinery, or in any 
other kind of work whatsoever incidental to, or connected with, the manufactur¬ 
ing process or handicraft, or connected with the article made or otlierwise the 
subject of the manufacturing process or handicraft therein, shall be deemed to be 
employed therein within the meaning of this Act. 

Inspeciors and Ctriifying Surgtonst 

3 . The Local Government may in its discretion, by notification in the offi¬ 
cial Gazette, appoint, “ by name or by office,''} such 
nspectors. persons as it thinks fit to be Inspectors of factories with¬ 

in such local limits as it may assign to such Inspectors, and may suspend or 
dismiss any person so appointed. 

The District Magistrate shall, in virtue of his office, be an Inspector of all 
factories, if any, in his district. § 

Such Inspectors shall be deemetl public servants within the meaning of the 
Indian Penal Code, and shall be officially subordinate to such authority as the 
Local Government may from time to time indicate in this behalf. 

For Notifications issued under this section for— 

(/) Lower Burma, see Burma Rules Manual, Ed. 1897, pp. 154 and 155 > 

{2) Bombay, see Bombay List of Local Rules and Orders, Vol. I., Ed. 1896, pp. 

252-54; 

(j) Madras, see Madras List of Local Rules and Orders, Vol. I., Ed. 1898, p. 161 ; 
and 

{4) N.-W. P. and Oudh, see N.-W. P. and Oudh List of Local Rules and Orders, 
Ed. 1894, p. 90. 


Powers of Inspector. 


4 . An Inspector of factories may, within the local 
limits for wliich he is appointed— 

(u) enter, with such assistants (if any) as he thinks fit, any factory whenever 
he has reason to believe that any person is employed therein; 

( 3 ) make such examination of the premises and machinery, and of the regis¬ 
ters hereinafter prescribed, and take on the s])ot or otherwise such 
evidence of any person as such Inspector may deem necessary for 
carrying out the purposes!! of this Act; 

(f) order that any person shall not be employed in a factory when he has rea¬ 
son to believe that such employment would be in contravention of 
this Act,^ 


* The word "person’’ has been substituted for the word child/' by the Indian 
Factories Act (Xf. o' iSgr), s. 4 f/). 

t Here the word “either” has been omitted, having been repealed by the Indian 
Factories Act (XL of 1891), s. 4 (2). 

} The words quoted have been inserted by the Indian Factories Act (XI. of 1891), 
f. 6 (7). 

f The second paragraph of s. 3 has been substituted for the oricrinal by the Indian 
Factories Act (XI of 1891), s 6 (2). Theoriginrd paragraph ran as follows: * In default 
of such appointment the Magistrate of the District shall, in virtue of his office, be In.spec- 
tor of all factories (if any) in the district.” 

n The word " purposes ’’ has been substituted for the word ” provisions/' by the Indian 
Factories Act (XL of 1891}, s. 7. 
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until the age of such person has been certified, in the manner hereinafter 
provided, to be above nine* years, or 

for more than the time allowed by this Act for the empIo}Tiient of children, 
until his age has been so certified to be above fourteenf years. 


5 . The civil surgeon or such other person practising medicine or surgery 

^ - 4. as ihe Local Government may from time to time ap- 

Certifyin^ burgeons. (hereinafter 

called the certifying surgeon) shall, at the rcijuest of any person employed or 
desirous of being cm{)loyed in a factory situate in such local area, or of tlic pa¬ 
rent or guardian of such ])crson, “and on payment by such person of such fee, 
if any, as may from time to lime he proserdied by tlic Governor-General in Coun¬ 
cil by notification in the Gazette of India fX examine such person, and grant him 
a certificate, stating whether his age, as nearly as it can be ascertained from such 
examination, is aI>ove or hiilow nine * years or fourteen f years, as the case may be. 


For notifications issued under this power for— 

(/) Bombay, see the Bombay List of Local Rules and Orders, Vol. L, Ed. 18961 
p- 2SS ; 

(^) Lower Burma, see Burma Rules Manual, Ed. 1R97, p. 155 ; 

(j) Madras, see Madras List of Loral Rules and Orders, Vol. L, £d. 1S98, pp. 161 
and 162 ; and 

(.;) N.-\V. r and Oudh, see N.-W. P. and Oudh List of Local Rules and Orders, 
Ed. i''''94, p. 90. 

A ll Operatives. 5 

5A. (0 fn every faotnng a factorv in which a system of cmplo^mient 

Limited sttippigc of work shifts or sets approved l)y the T^ical Inspector is in 
daily m certain circutn- force, tliorc bliall. luitwcon noon and two o’clock in the 
stances. afternoon, bo a stoppage of work for a full half Iiour: 

f.j) Provided that nothing in th’.s section sliall apply to any factory of a class 
to which the (jk)vernor-(jeneral in Council lias, by notification in the Gazette of 
/Ww, declared this section not to ayiply. 


The provisionof s. 5^ have been declared not to apply to kilns connected with 
potteries.—See Gazette of India, 1S93, Pt. L, p. 663. 


r, , 5 B. (/) No person sliall he employed in any 

factory on a Sunday: 

(:?) Provided as follows:— 

(u) any manager, foreman, mi'chanic, artisan, or labourer, may be employed 
in a factory on a Sunday in examining or repairing, or in supervising or 
aiding in the examination or repair of, any macliinery or other thing 
whatsoever necessary' for the carrying on of the work performed in 
tlie factory'; 


The word “ nine” has been substitutcii for the word ** seven” by the Indian Fac¬ 
tories Art (XI. of tKoiL s. 0. 

+ The word “fourtc'cn h.as been substituted for the word “twelve,” by the Indian 
Factories Act (XI, of i8qi), s. 5, ^ 

} The words quoted have been inserted by the Indian Factories Act (XI. of lopi), 
8 , 8. For notification issued under this power, see Gaz«^tte of India. iSga. Pi. L, p. 67. 

j The portion commenrinfj from the headinjr All Operatives'^ to the end of s. ii 
has been substituted by the Indian Factories Act (XL of 1S9I], s. 10. 


1881. 
Act 15. 
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(^) any person may be employed in a factory on a Sunday if he has had or 
will have a holiday for a whole day on one of the three days imme¬ 
diately preceding or succeeding the Sunday: 

(f) the Local Government may from time to time, by notification in the offi¬ 
cial Gazette, declare sub-seclion (/) of this section not to apply to any 
factory or class of factories (the factory or class l)eing described in the 
notification) in which the w^rk performed— 

(ij necessitates continuous production for technical reasons, or 

{it) supplies the public with articles of prim? necessity which must be 
made every day, or 

{Hi) by its nature cannot ])e carried on except at stated seasons or at 
times dependent on the irregular action of natural forces: and 

{d) the Governor-Genera! in Council may from time to time, by notification 
in the GazelU o/ India, declare sub-section (/) of this section not to 
apply to factories of any class described in the notification. 

(/) Theprovtiionsof 9iib-s. (r) of s. 5B have been declared not to apply to the Bombay 
Gas Factory, see notificaMon at p. 256 of the Bombay List of Local Rules and 
Orders, Vol. 1 ., Ed. 1896: 

(j) For notifications issued under this power for Lower Burma, see Burma Laws List 
Ed. 1897, p. 136; 

(j) For Madras, see Madras List of Local Rules and Orders, Vol. I., Ed. 1898, p. 16a ; 
and 

(4) For the N.-W. P. ani Oudh, see the -VV, P, and Oiidh List of Local Rules 
and Orders, Ed. 1S94, pp. 90 and 91. 

Women. 


6 . (/) No woman shall be employed before five o'clock in the morning, or 
B. 1 . c - o’clock in the evening, in any factory in 

^ ' which a sy.-tem of employment m shifts or sets ap¬ 

proved by the local Inspector is not in force. 

(2) No woman shall be actually employed in any factory in any one day for 
more than eleven hours. 


(j) Every woman shall be allowed an interval or intervals of rest amounting 
in the aggregate to at least an hour and-a-half in the day when slic i.s actually em¬ 
ployed for eleven hours, and to a proportionately less lime when sfie is actually em¬ 
ployed for less than eleven hours. 

{4) The Governor-General in Council may from time to tim?, bv notifica¬ 
tion in the GazeiU 0/ India, declare all or any of the foregoing sub-sections of 
this section not to apply to factories of any class described in the notification, or to 
women employed in any process so described. 


Children, 


Employment of children. 7 ' ^'j employed in any factory 

if he 13 under the age of nine years. 

f.a) No child shall be employed in any factory before five o'clock in the 
morning or after eight o’clock in the evening. 

(j) No child shall be actually employed in any factory for more than seven 
hours in any one day. 

{4) Every child who is actually employed in any factory for si.v hours in any 
one day sliall be allowed an interval or intervals of rest amounting in the aggre¬ 
gate to at least half-an-hour. 
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8 . No occuj^ier of a factory snail allow any child to clean an}- part of the 
Prohibition of employment mill-gearing or machinery of such factory while the 

of rhild in certain dangerous same is in moliou, Of to work between the ftxril ami 

iixiv -rsiug parts of any ‘>elf-acttnLr Tiiacliinc while such 
machine is in motinn by the action of the steam-engine, \valer-whi*d, or oilier 
mechanical power, as the case may be. 

9 . The Local Government may direct any occupier of a factory to keep in 
Kecister of children in a such form and with such particulars as such Cruvem- 

faciory. ment may from time to tiUJ i prescribe, registers of the 

children (if any) employe'I in such factory, and of their respective einj^Ioyinents. 

For notification issued under s g for Lower riiirma, S'jc Burma Rules Manual, Fd. 
1897, p. 155. See albo note to s. i8, in.^Va, as to Bombay. 


Women and Children, 

10. (/) Tlic occupier shall set up and maintain, in some conspicuous place 
Provisions siuiplemenury the factory, a priii<f*d or written notice, in English 
to section s 6 and 7, and the languages of tlie disiricT in which tlie factory 

is situated, slw^sintr the tiint‘ at which sin Ii internals as ar-* reijuired bv si*r:ifua 6, 
sub-section (^v'uand st'ction 7, sub-section (./), to he allow ‘d t a women and cluldren 
re.s[)cctively, shall be allowcfl, and tlic lengih or each inleival. 

[ 2 ^ A woman or child shall not be deemed tr; be actually employed 
within the meaning of sirciioii 6 or section 7 (hiring any such interval as aforesaid. 

FVohlliitifn of t*inplnvnic*nt 11. No occupier of a factoi v employ tliere- 
of woman 01 t inKl in Lun fac- in ou anv day any woman nr child win has to liis 
times on same daj. kn'«wledge already been employed on the same day 

m any other factory. 


/f’Vi 

12. (lO 1‘N’crv fly-^^lleel directly conneote 1 wish a steam i ughv*.’* water-wlicLd, 
r. or other iu*.-cliauical power in anv pot (»l’ a faciorv, 

Icnting. , . c / . ' 1 ' 

and every part of a s*cam-engine ur water-wneel, 

every hoist or leagle near which any person is ImMo to pass or be 
employed, and 

(i 0 every other jnn of tlie machinery or mill-gearing of a factory h may, 
in the; opinion of the locial In^pccto3, be dangerous if lell unienced, 
and whicii he may have ordered to be fenced, 

shall, while the same is in motion, he kept by the occupier of such factory 
securely fenced. 

Any order under clause (e) may he set aside, on ap]>eal or otherwise, by the 
I^cal Government or such aiithorit)' a.s it may appoint in this iiehalt. 

For notifiration issued under the power conferred by the last para, of s. 12 in Burma, 
see Burma Rules Manual, Ed. 189;, p. 157. 


Notucs . 


13. When any accident occurs in a factory causing death or bodily injury, 
Notice to l)c given of acd- whereby the person injured is prevented from retiirn- 
'Itnts. ing to his work in the factory during forty-eight hours 


* Here the word or " has been omitted, having boen rujitaleil hy the Indlar Factories 
Art (Xr, of 1891), S, II. 


18 S 1 . 
Act 16. 


[Cr. Ct. M,-2A] 
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1881 . next* after the occurrence of the acci^lent, the occupier of such factory, or, in his 
~ ~ absence, his principal agent in the manage in eiu of such factory, shall send such 
Act 15 . notice of thef accident to sucli authorities m such form and vdtluii such time as 
the Local Government may from time to time b>' rule direct. 

For notification issued under the power conferred by s. 13 in Burma, see Burma Rales 
Manual, Ed, 1^07, p. 157 Setr also note to s. IR, infra, as to Bombay. 

14 . Kve ry person shall, within one month after he begins to occupy a fac- 
Person beginning tuocLupy torv, sciid to tlic local Inspector a written notice con- 
factory to sfive not.cL'- taming ilie name of ihe factory and of J the place where 

it is aituaio. the address to wiuch he desires lus letters to bo addressed, the nature 
of the work porioimcd m such f.-.ctory, the natuie ami amount of the moving power 
therein, and the name of tlie personj luider \vhom the business of the factory is to 
be carried on, 

Pcfiai/its, 

Henaltics. '' Any person who, in breach of tliis Act 

or of any ooler or rule made ihereiinder,— 

(/?) employs any person in any factory; 

(/i) allows anv child tn perform the work forbidden by, or to work in con¬ 
travention of, section S ; 

{:) neglects to keep a register in manner prescribed under section 9; 

(d) neglects 10 sof np or maintain the notice roijuired by section 10, 
sub-section ; 

(r) neglects U) fence any maLhinery or m ll-goanng in any factory ; 

{/) neglects to maintain a supply of water for the use of persons employed 
in any factory; 

(g) neglects to vpiililate any faclnrv, or [n keep any factory in a cleanly 

state an<l free from cl tin via ansmg from any drain, privy, or 
other miisancc; 

(h) sufftirs any factory to be so overcrow'd.‘d, W'hde w‘ork ia carried on there¬ 

in, as to be injurious to the healdi ot the persons emplriycd there¬ 
in ; or 

(0 neglects to send any notice 01 furnisJi any return, 

shall be pimished with fine which may estcud to tw'o iiundred nipoes; 
Trovided that— 

(r) no prosecution under this suh-scction shall be instituted except liy, or 
with the prcwifjiis sanction of, the local Inspector; and 


* The word “ nrxt ” has bern inst-rted by the Indian Fartorles Act (Xt, of 1891), 

t The word “ the ” has been substituted for the word “such" by the Indian Factories 
Act |XI (jf s. 12. 

i The wordi>‘'and of’’ have been inserted by iHk- Indian Factories Act (XI. of 1891) s 

13 (0- 

^ Here the words ^'til any; ’ havt* been iiavlng been repealed by the Indian 

Factories Act (XI, of i8yi), s, 13 {2). 

li S. 15 has been substituted for the original section by the Indian Faclurtes Act (XI 
of 1S91), s, 14. 
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OO no pcraon shall be liable under this sub-scction to more than orle penal- 1881 * 
ty for any one description ot offence committed ou Uie same day, ex- ——« 
cept where two or more persons are employed contrary to the pro- 
visions of this Act, in which case one penally may be imposed in res¬ 
pect of each person so employed. 

(j) Any person who corruptly uses, or attempts to use, as a certificate 
granted to himself under section 5, a cortificjite granted to another person under 
that section, or who, having procured a certificate under the saitl section, corrupriy 
allows it to be used, or an attcmjit to use it to be made, by another person, ahall 
be punished with fine whicli may extend to twenty rupees, 

16 * Wlierc an act or omission would, if a person were under nine* or 
„ - , - ^ fourtceai years of age, be an cilfence iiiinirsbahlo un- 

der lui^ Act, atid such person is, in the opinion of the 
Court, apparently under such age, it siuil he on the accused to prove iliat such 
person is not under sucli age. 

A declaration in writing by a certifying surgeon, that he had personally ex¬ 
amined a person employed m a Ui.lorv. and bJicveh lum to be under or over the 
age set foriJi in such dcclanu-on, siiill, for the purpo:jes of ihi^j Act, bo admissible 
as evidence of the age of that person. 

174 Kvery occupier of a faaory j-hall he deem^-d primarily liable for any 
Occupier priin.inly liaMc breach liier'-iit OT ihi > Act 01 of any i r.h'r or rule made 
for breaches lif Act or orders ifieriuuider ; Itut he may discharge huns^di from Such 
or rules thereunder. JiabdiTy by proof that siKii biciLii wts coinmirted by 

some other person without ins ku*‘'•^]'*'lge oi con-enl, and iii lii.d case liie person 
committing sucii breach siiall be liable tiierctor. 


185 (/) Subject to the control ct hie 1 hiverrvir-tGeneral in Council, the 
... , . i.«KaI <V.T'umeii: ni.v uiuv M Mi;e make rules 

rower to make rules. , , < ' > r 

coiis steiiL wilh this A't lo jtrorid-* for — 

(«/) the fencing of rnacliinery ;v.i 1 m:l! ar.iig ;n lactones; 

(i*) the wuier-sujujjy to be maiiiLaiued loj lae use of pers^jiis employed in 
facUines ; 

(<) the vcntil.iMon of f.iclories and dieir rloaulin-.-.'^s iincluding limewashifig, 
pAiUung,\arnishing. aud wash ng) lud iu-odviu ii jui eiiluvu arising 
IroiTi ail) diain, pi ivy, <fr oih^ i ou.^iiKr; 

{</) the prevc‘uti(m of su.li owrcrowd-iig oi ia(.i'ines, whd-- vwuk la cained 
on iluTun, as is likely to be iniinuus lo liie health of die [versons 
einpkiyt'd ilien'iii; 

(r) the inspection oI faUuriirs: 

{/’) the nuuner in wliich appeals undci Lius Act are to bo presented and 
heard ; and 

(^) otherwise cariying out tlu: purposes of tins Act. 


* The word “ niiK*ha^ been svib.sti:u:i d lor tlie uvjJ “St\cn'' by the Indian I'je- 
tories Act tXI. of iSr)i), s, i>. 

t The word “ fourteen ’ h.e^ been !or the word twelve” by the liuti.in 

Factories Act {X\, of 1891), s. 5,. 

S. 17 has been substituted for the original section by the lndi.tn Factories Act 
(XI. 0< jSgi). S. IS. .... ,VI 

5 S. 18 has been substituted fur the original section by the Indian 1 ‘dcioiies Act (Al 
of 1^1), s. 16. 



164 


FACTO RJJES. 


1881. 
Act 15. 


(a) The Governor-General in Council may from time to time make rules re¬ 
quiring occupiers of factories to furnish such returns, occasional or periodical, as 
may be necessary for the elTcctual carrying out of this Act. 

(7) Such rules shall be published in the local official Gazetteer the Gazette 
Jndia\% the case may bo, and shall iheroupon have the force of law. 

(^) Before making rules under clause ((^), clause (r). or clause [d) of sub-sec¬ 
tion (/) of llvs section the Government, and l)ef()ro making rules under sub¬ 

section (:?) of tills section the Czovernor'General in Council, shall publish, in such 
manner as may m ii-i or Ihs opinion be suU'icient for giving information to persona 
interested, a draft of the proposed rules, with a notice specifying a date (not less re¬ 
mote than two moiuiis from the publication of the noiice) at or after wliich the 
draft will be taken into consideration, and shall consider any objection or sugges¬ 
tion which may be received from any person with respect to the draft before the 
dale so specified. 


For rult's inadt; for— 

(t) set* the Manual of Loral Rules and Orders, F.d 1^93, p. 423; 

{ 2 ) Lower Burma, ^ee Burma Rules Manual, Kd. 1897, pp. 157, 15S, 160, and Burma 
Laws List, Ed, pp. 136 and 137 ; 

(3) For Bombay (under tnis and ss 9 and 131, see Bombay List of Local Rules and 

Order*'. Vol. I., lid lS^^•f 5 , pp. 350, 20 ?, and 262 

(4) Centra! I'rovinces, see CeaLral Pruvitices List of Local Rules and Orders, Hd. 

1896, p. 97. 

(5) Madras, see the Madras List of Local Rules and Orders, V’ol. 1 ., Ed. 1898, p. 


103 , and 

{6) N.-\V. 1*. and Oinlh, see the N -W. P. and Oudh List of Local Rules and 
Oiders, Ed 1S04. pp- 91 an<i 92 

For rule's by thv. (jovernor-General in Council under s, 18, aee Gaaette of 

India, iBgs, Pt 1 ., p. 155 

19 rhis Act shill apply to facToric'; bc'long-ng to the Crown : proviilcd tliat, 
f> t ^ HI case of any public (‘incrgcncy, tin? Govcnior-( Jeno- 

ral ni Council or tlic Local (fovernment may, by an 
order in wraing, ex^’mpT anv'^ tactrjry Irom this Act to .sucli extent and during such 
period as the t.jOvernor-tleacral iu Council 01 the Ijjcal Government, as the case 
may be, thmks fit. 

20 . f (r) KotwilhstaruUng anything in clause (i) of the definition of the word 
Rower to Local r.<wnn- “ hictoryin sc'Ctirin 2, the Local (jo\eraTnent may 
rneiit tt> extend definiuun of from time to time, by nolifjtation in theolficiul Gazette, 
factory. declare any premises, or premises of any class, which 

fulfil the other conditions of tlie said (lefinition, to be a factory ff>r all rhe purposes 
of tins Act, or for su-.Ij of ihr^se pur]jfises as may be specified in the notification if 
tlie number of persons simuUaneously i.-mployeil in the premises on any day in any 
mamrd l.^bour in, or incidental to, any such proce.ss as is referred Lo in the said 
clause {It) is less ilian fifty, and not less than twenty. 


For notifiration issnrd fur Bumbry under sub'S. (/) of s. 20, see Bombay List of Local 
Rules and Oniers, Vol. ]., Ed >896, p. 264. 

{2) d’hc Local Government may. by such notification, fix any number below 
fifty, and mil i >■.'].'av twenty, as the niunljer persons who.se siiiiuhaneous emjdoy- 
meni as afure.sjid is to be held to subject premises, as a factory, to all or any of tlie 
provision.s of thi.s Act and of the orders and rules made thereunder. 


For notification issued under this section in Burma, sec Burma Rules Manual, Ed. 
1897, p 163. 


* Here the word “ such ” has been omitted, having been repealed by the Indian Fac¬ 
tories Act (Xf. of 1891b s. 17. 

t S. 20 has been added by (he Indian Factories Act (XI. of 1891), s. 18. 
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ACT NO. VIII. OF 1870. 

THK FKMALK INFANTICIDP: I'REVliNTKJN ACT, 1870* 
Rkceivkd the G.-G.'s assent on the j8th March 1870. 

An Act for ike Prevention of the Murder of Female Infants, 

Whereas ihc inurdet of fcinalt; infants is believed to be commonly commit¬ 
ted in certain jjarts of Briiisli India; an<l \vheriabit 
is necessary to make better provision for the preven¬ 
tion of the said offence; It is hereby enacted as follows :— 

1. If it shall apjwar to the Local Government that the said offence is corn- 
power to take measures mouly coiTimiUcd m any district, or by any class, or 

under Aa in partu ular dia family, or persons residing therein, the Ij)cal Govern- 

meat ina}', with the previous sanction of the Governor- 
General of India in Cnuucil, declare, by notification published in the olllcial 
Gazette, and in such other manner as the I^cal Government shall direct, that 
measures for the prevention or .sucti off.?ncc sliall be taken under this Act in such 
district, or in respect of such class, or family, or persons.t 

Tlie notification shall define the limits of sucii district, or shall specify the 
class, or family, or persons to whom such notification is to be deemed to apply, 

2 . Whim such notification shall have been pubhshi'd as aforc.said, it shaJl 

- be lawful for tint Local Government, .subject to the 

provisions oi ieetion 3, iroin lime to Dme to make 
rules,}: cons'si'/n' with this Act, for all or any of the following purpo.ses :— 

(i.)—For making and maintaining registers of birtlis. marriages, and deaths 
occurring in such district, or m or among tlie class, family, or per¬ 
sons to whom such nolificaiion has been made applicable ; and for 
making, from lime to lime, a census of such persons, or of any other 
persons residing within such district :§ 


• This shurt titlo has been given by the [ntlian Short Titles Art (XIV of 1897), 

For Statement of Objects and Reasons, see Gazette of India, 1870. Pt. V, p, 15^ 
for Proreedirrg.s in Council, see Gazette of India, 1S70, Supplement, pp. 53, 131, 473. 

Act VIII, of 1870 has been declared, by notific.ation under .s. 3 {a) of the Scheduled 
Districts Act (XIV” of i>^74), to be in force in the following Scheduled Di.stricts ■ The 
Districts of Hazaribatjh, Lohardn^a and Manbhum, and Pargana Dhaibhum. and the 
Kolhan in the District of Singbhiim (see Gazette of India, 1881, Pt, I,, p, 504). The 
District of Lohardaga included at this time the present District of Palamau, which was 
separated in 1894. 

Act VIII. of 1870 has also been decl.ared in force in the Arakan Hill District by the 
Arakan Hill District Laws Regulation (IX. of 1874). 

Act VIII, of 1870 lias also been declared to extend, and to have extended from the 
aist December 1870, to the Presidency of Bombay' by s, a of Bom, Act HI, of 1897 {to 
amend Act VIII, of 1B7Q)* 

t Fur noti Heat ion issued under this power in respect of rert.ain classes of person.s in 
the Ahmodabad and Kaira Districts of the Bombay Presidency, sec Bombay List of Local 
Rules and Orders, Vol. I., Ed 1896, p. 58. 

For notification issued under this power in respect of various localities in the North- 
Western Provinces, see List on pp, 36 to 39 of the North-Western Provinces List of 
Local Rules and Orders, Kd, 1B94. 

t For rules made under s, 2 for the North-Western Provinces and Oudh. see the 
List on p, 39 of the North-Western Provinces List of Local Rules and Orders, Ed. 1894. 

$ For rules made by the Government of Bombay in respect of the classes referred to 
in the notification quoted above, see Bombay List of Local Rules and Orders, Vok In 
Ed. 1896, pp. 59 and (Jo. 
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(2.)—Fjr tlie entertainment of any police-force in excess of the ordinaiy 
fixed establishment of police, or for the entertainment of any officers 
or servants, for the puqDoso of preventing or detecting the murder of 
female infants in such district, or in or among such class, family, or 
persons, or for carrying out any of the provisions of this Act: 

(3.) —For prescribing how and by whom information shall be given to the 
proper officers of ail births, marriages, and deaths occurring or 
about to occur in such district, or in or among such class, family, 
or pereons: 

(4.) —For the regulation and limitation of expenses* incurred by any person 
to wlioiu such notification applies, on account of the celebration of 
marriage, or of any ceremony or custom connected therewith : 

—For regulating the manner in which all or any of the expenses incur¬ 
red in carrying into effect rules made under this section shall be re¬ 
covered from all or any of the inhabitants of such district, or from the 
persons to whom such notification is apjil'cablo : f 

(6.) —For defining the duties of any officer or servant appointed to carry out 
any rule made under this section. 

S. No rule or alteration made under section 2 shall take effect until it shall 
Confirmation and publica- been confirmed by the Govenior-Gencral of 

tion of rules. India in Council, and published in the ^ 

Xndiay and also in the local Gazette. 

Copies of every such rule shall be affixed in sucli jdacos, and shall be dis¬ 
tributed in such manner, as the Local Government rniy direct. 

4 . Whoever disobeys any such rule shall, on convictiim before any officer 
Punishment ior breach of exercising the powers of a Magistrate, be ])unislied. 

rules. wilh imprjsonmenl fir a lenn which may extend lo 

six months, or with fine which may extend to one thousand rupees, or avith both, 

5 . Nothing in tliis Act, or in any rule made anti published as aforesaid, sliall 
Saving of prosecutions un* prevent any person from being prosecuted and pun- 

der other law-. ishcd under any other law for any clTcnee punishable 

under this Act: Provided that no person sliall be punished twice fur the same 

offence. 

6 > If it appears to the Magistrate of the district that any pcTSon. fo whom 
Power to pUce neglected the iiotificalioii mcntione<l ill section i applies, neg- 
children under superirisiun. Jocts lo make proper provision for tile maintenance 
of any female child for whose maintenance lie is legally responsible, and that liie 
Jife or health of such child is thereby erulangerod, such Magistrate may, in his 
discretion, place the child under such supervision as he may think proper, and 
shall, if necessary, remove the child from the custody of such person, 

The Magistrate of the district may order him to make a monthly allowance 
for the maintenance of tiie child at such monilily rate not exceeding fifty rupees as 
to such Magistrate shall seem reasonable; and, if such person wilfully neglects 


* For rwles limiting marriage expensed among the clisaes referred lo above, sec 
Bombay List of Local Joules and Orders. Voh I., pp. 61 to 65. 

t As to the application of funds collected under the Act or the rule.s made thereunder 
for the cdiiratioiial benefit of those classes in the Ahaicdabad Uiatrirt to whom the Act 
has been applied, see s, i of Uum. Act HI. of iSy; {io amend Act I'll/, of 
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to comply will) such order, such Magistrate may, for syvery breach of the order, 
by warrant direct the amount due to be levied in manner provided by section 
of the Code of Criminal Procedure. 

Nothing in this section shall affect the powers of a Magistrate under section 
316! of Ujo same Code. 

7. This Act shall, in the first instance, extend only to theNonh-WestemPro- 
P . . Vinces, to the Pan jab, and to Outlh ; but the Govemor- 

* ^ ’ Getieral of India in Conned may, by order, extend it 

to any part of tiie Icrrilories (other than Oudh) under the immediate administra¬ 
tion of the Government of India ; and the Governor of Madias in Council, die 
Governor of T 5 omal>ay in Cf)unL'il 4 and the LiciUtnanl-Governor of Bengal, may 
severally, by order, extend it to any part of tlie lerntoiies under ihcir respective 
Governments. 

Every order under this section made by the Governor-General of India in 
Council shall be publiiihed in the Gasetfe of InUa, Every other order made 
under this section shall be publisiicd in the local otlicial Gazette. 


• Sve now \c.l V. of 1-S3S, and 387. 

t Sf'C now Art V, of 488. 

* The Art h.v} het-n irrd tn intend nnrl to h.i\i' extended from the 2ist December 
1870 to the Presidency of liombny by s. 2 of Bvm. Act lU. uf 1897 {to amend Act P///, 
0/iSjo)^ 


1870. 

^OD 8. 
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ACT NO. IV. OF 1897. 

THE INDIAN I-’ISIIERIES ACT, 1897 • 
Passed by the Governor-General of India in Council. 
Rtctivtd tht atunt of the Governor-General on the ^ih February 


Aft Act to provide for certain matters relating to Fidieries in British India. 

Whereas it is expx^Jienl to provnia for certain nutters relatin;'to fisheries in 
British India: It is hereby enacted as follows 

TitK extent, and com- !• ^0 Ttiis Act may be called “The Indian 

mencement. Fisheries Act, 1897** 

(2) It extends to the whole of British India, except Burma ;f and 

(y) It shall come into force at once. 

2. Subject to the provisions of sections 8 and lo of the General Clauses 
Act to be read as supple- ^ct, 1887,+ this Act shall be read as supplemental to 
mental to other Fi-sheries any olhcT enactment J for the [time being in force 

relating lo fisheries in any part of British India, ex¬ 
cept Burma. 

. 3- In this Act, unless there is anything repug- 

^initions. subject or context,— 

(/) “fi-ih” includes shell-fish : 

(a) “fixed-engine" means any net, cage, trap, or other contrivance for 
taking fish, fixed in the sail, or made stationiry in any other way: and 

(j) “private water" means water which is the exclusivfj prooerty of any 
person, or in which any person has for the time h:ing an exclusive ngiit of fisiiery, 
whether as owner, lessee, or in any other capacity. 

Explanation .—Water shall not cease to be ‘‘private water'* * * § within the 
meaning of this definition by reason only that other persons may have by custom 
a right of fishery tiierein. 


4 . (/) If any person uses any dynamite or other explosive substance in any 
Dcstrurtion of fish hy cx- watrr with intent th-^reby to catch or destroy any of 
plosives in inland waters and the fish iliat may he therein, he shall be punishable 
on coasts. -with imprisfuimeni for a icrni wlncii may extend to 

two months, or with fine which may extend to two hundred rupees. 


• For Slatement of Objects and Reasons, sec of India, iSg^ Pt. V , p loi - 

for Report of the Select Committee, see ihiri, 1R07. Pt. V., p, 15 ; and lor Proceedings in 
Council, see ibid^ 189.^, Pt. VI., p 207,- ibid p, 250, and ibid, >897, p. 21. 

This Act was extended to British Baluchistan, by notifi'-ation under s. 5 of the 
Scheduled Districts Act (XIV. of 1874). See Ga/^ettc of India 1897, Pt. II., p. 792. 

+ As to the law in force in Lower Burma, ser'the Burma Fisheries Act (Vll of 1875). 
f See now ss. 4 and 26 of the General Clauses Act (X. of 1897). 

§ For law relating to Fisheries in :— 

(/) the Arakan Hills, see the Arakan Hill District Laws Regulation (IX, of 1874), 
s. 3, 

{j) Assam, see the Assam Land and Revenue ResfuUtion (L of i8ft6). ks 16 and 15^ ; 
(3) Bengal and Assam (Private Fisheries), see the Private Fisheries Protection Act' 
1889 (Ben. Act II. of 1889); 

{4) Central Provinces, see Central Provinces Land Revenue Act (XVIII. of 1881); 
(5) Nilffiris District, as to acclimatised fish, see “The Nilgiris Game and Fish 
Preservation Act, 1879“ (Mad. Act II. of 1879}. 
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(<») In sub-scctJon (/) ihe word “water includes the sea within a distance’’ 
of one marine league of the sea-coasi; and an offence committed under that sub¬ 
section in such sea may be tried, punished, and in all respects dealt with as if it 
had been committed on the land abutting on such coast. 

5 . (/) If any person puts any poison, lime, or noxious material into any 
Destruction of fish by poison- water with intent thereby to catch or destroy any fish, 
inj of waters. he sliall be punishable with imprisonment for a term 

which may extend to two months, or wnij fine which may extend to two hundred 
rupees. 

(a) The Local tiovcrnnucni may, by notification in the official Gazette, 
suspen'l the operation of tnis section in any specified area, and may, in like 
manner, modify or cancel any sucii notificaDon. 

0 . (/) The Local Government may make rules for the purposes hereinafter 
Protection of fish in sr)c<t- this sc.'tion in vU'.oivrd. and inav, by a notification 
cil water'i by rules of L m al in tne oijlci.i! .4pi)ly all or any of such rules 

Government. siiAi waters, private waters, as the Local 

Ciovornment may specify m tli; sa t intifi.; 

(2) Tlic J/ical Government may al«'i. by a 1 /kc riotiiication. apply such rules 
or any of them to any priva'e w uer, wim I’n j cnns-ui: in n ntin*.; of tiie owner thereof, 
and of all pers")ns tuviii^ 1 jr die i\u\: hem.; anv ex'^iusive of fishery 

therein. 

(j) Such ruhts m\y prohibit or regulate all o’" any of iiie following matters, 
that is to say:— 

(1/) the erection .and ihe of fixed en^ine.s: 

(//J the construction of weir-;, and 

(() the dimension an 1 kin*i nt tn- net" :o ne n^el and the modes of using 
them. 

(^) Such rules ma\ .il.^o proiubii .ill fh-iiing :n any specified water for a 
period not exceeding two years. 

(5) In making any rule under diis section the Local tioverninenl may— 

(u) direct that a breacii of tt si nil be punishable wnli fine wiiich may ex¬ 
tend 10 one himdicd rupee.", and. ^Yilen the broacii is a continuing 
breach, with a lurdier fine wiin ti in.iy extend to ten rupees for 
(Very day alter LUe date ot ilie t\r>i conviction during which the 
breach is proved to liave been persisied in: and 

(^) provide for— 

(i) the seizure, forfeiture, and romov.il of fixed engines erected or used 

or nets used, in contravention of the rule, and 

(ii) the forfeiture of any fish taken by niean.'^ of any such fixed engine or 

net. 

(fS) The power to make rules under this seciion is subject to the condition 
that they shall l>.i made after previous publication. 

7 . (/) Any police-officer or other person .specially empowered by the 
Arrest without warrant for Local Government in tliis behalf, cither hy name or 
offences under thi^t Act as bolding any office, for the lime being, may, without 

[Cr Ct M.-23T 


1897 - 
Act 4 , 
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1807. &D order from a Magistrate, and without warrant, arrest any person committing 
- ■■■ ■ in his view any offence punishable under section 4 or 5, or under any rule onder 

A0t4. section 6— 

{a) if the name and address of the person are unknown to him, and 

{d) if the person declines to give his name and address, or if there is 
reason to doubt the accuracy of the name and address if given. 

(.a) A person arrested under this section may be detained until his name 
and ^drees have been correctly ascertained: 

Provided that no person so arrested shall be detained longer than may be 
necessary for bringing him before a Magistrate, except under the order of a 
Magistrate for bis detention. 
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ACT NO. IIL OF 1864.^ 

THE FOREIGNERS ACT, 1864. 

Rxceited the G.'G/s assent on the 13 TH February 1864. 

An Act to give ike Government certain Powers with respect to Foreigners, 

Whereas it is expedient to make provision to enable tfie Government to pre¬ 
vent the subjects of Foreign States from residing or 
sojouniiiig in British India, or from passing through or 

* Short title, ''The Foreigners Act, 1864." See the Indian Short Titles Act (XIV. of 

1897)* 

For special direction from Parliament to pass this Act, see s, 84 of the Government 
of India Act, 1833 (3 & 4 William IV., c. 65). 

For the Statement of Objects and Reasons of the Bill which became Act III. of 1864, 
see Calcutta Gazette, 1863, p, 2163. Fer Proceedings relating to the Bill, see ibidj Sup¬ 
plement, p. 581, and Gazette of India 1864, Supplement, p. 41. 

The Act has been declared to be in force in the whole of British India, except as 
regards the Scheduled Districts, by the Laws Local Extent Act (XV. of 1874), s, 3. 

It has been declared in force in— 

Upper Burma generally (except the Shan States) by the First Part of the Second 
Schedule to the Upper Hurma Laws Act (XX. of 1886), s. 6; 
the Santhal Parganas by the Santhal Parganas Settlement Regulation (III, of 
1872), s. 3, as amended by the Santhal Parganas Laws Regulation (Ilf. of 
1886}. 

the Arakan Hill District by the Arakan Hill District Laws Regulation (IX. of 1874), 
s 3 - 

British Baluchistan and theAgency Territories by the British Baluchistan LawsRe> 
gulation (I. of 1890J, s. 3, and the Baluchistan Agency Laws Law, 1890, s, 4 
(/), respectively; 

Angul and the (Chondmals by the Angul District Regulation ( 1 . of 1S94), s, 3. 

It has been declared, by notification under s, 3 (a) of the Scheduled Districts Act 
(XIV. of 1874), to be in force in the following Scheduled Districts, namely:— 

Sindh.Sec Gazette of India, 1878, Pt. L, p. 48a. 

Aden. Ditto 1879, Pt. 1 ., p. 434. 

West Jalpaiguri, the Western Dufirs, 
the Western Hills of Darjeeling, 
the Odrjeeling Tarii, and the Dam¬ 
son Sub-division of the Darjeeling 

District.Ditto 1881, Pt. I., p. 74, 

The Districts of HaziribAgh, Lohdr- 
daga, and Mdnbhum, and Pargana 
Dbilbhum, and the Kolhdn in the 

District of Singbhum . Ditto 1881, Pt. 1 ., p. 504. 

The Porahat Estate in the Singbhum 

District.Ditto Pt- L, p. 1059. 

The Scheduled portion of the Mirzi* 
pur District .... Ditto 1879, Pt. L, p. 383. 

Jaunsar Bdwar .... Ditto 1879, Pt, L, p. 38a. 

The Districts of Hazara, PeshAwar, 

RohAt, Bannu, Dera Ismail Khan, 

and Dera GhAzi Khan Ditto 1B86, Pt. 1 ., p. 48. 

The District of Lahaul . Ditto 1886, Pt.^L, p. 301. 

The Scheduled Districts of the Cen¬ 
tral Provinces .... Ditto *879i Ft. I., p. 771. 

The District of Sylhet . , . Ditto 1879, Ft. I., p. 631. 

The rest of Assam except the North 
Lushai Hills .... Ditto 1897. Pt. L, p. 299. 

It has been extended, by notification under s. 5 of the last-mentioned Act, to the fol¬ 
lowing Scheduled Districts, namely :— 

KumAon and GarhwAl . See Gazette of India, 1S76, Pt. 1 ., p. 0 o 6 . 

The North-Western Provinces Ta- 

rii . Ditto 1876, Pt 1 ., p. 505. 
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travelling therein, without the consent of the Government: It is enacted as fol¬ 
lows;— 


1 . The following words and expressions in this Act shall have the meanings 
j hereby assigned to them, unless there be something in 

p e lon-c ause. subject or context, repugnant to such construction, 

that is to sav:— 


The words “ British India shall denote the territories which arc or may be¬ 
come vested in Her Majesty by tlie Statute zi ^ 22 Victoria, chapter io6, enti¬ 
tled ‘'An Act for the Better (jovernmeiit of India : " f 


The words “ Local Government ” shall denote the persons authorized to ad¬ 
minister the executive government in any part of British India, or the chief exe¬ 
cutive officer of any part of British India under the iimncdiate administration of the 
Govemor-Cjcneral of India in Council, when sucli chief executive officer shall, 
an order of tlie Governor-General of India in Council publisliecl in the Gazette of 
India, be authorized to exercise the powers vested by this Act in a Local Govern¬ 
ment ; 

^ The word “foreigneishall denote a person, not being either a natural-bom 
subject of Her Majesty wiiliin ihc meaning of the ?^tatulc 3 A 4 William IV., chap- 
ter 85,+ section St, or a native of British India: 

The words. “ the Magistrate of a district,shall denote the chief officer charg¬ 
ed with the executive administration of a district, and exercising the powers of a 
Magistrate, by whatever ilcsignation the chief olhcer charged with the executive ad¬ 
ministration is styled, or, in the absence of such officer from the Station at which 
his Court is usually held, the senior oiTicer at the station exercising the powers of 
a Magistrate as defined in the Code of Criminal Procedure : 

The word ‘'vessel siiill include anj’ihing made for the conveyance by 
water of human beings or property: ^ 

Words ira^)ortmg the singular number shall include Uie plural number, and 
words importing the plural number shall include the singular number: 

Words importing the masuihue gender shall include females.)) 

2. If a ejuestion shall arise w'betiier any person alleged to be a foreigner, and 

Proof of Icin,^ foreigner. provisions of this All, is a foreigner 

or not, or is or i.s not subject to the provisions of this 
Act, the onus of proving that such person is not a foreigner, or is not subject to 
the provisions of this Act, shall lie upon such person. 

3 . The Governor^General of India in Council may, by writing, order any 
Government may order for- foreigner to remove himself from Briti.sh India, or to 

ei&ncr to remove him-.elf. remove liimself llierefrom by a particular route to be 
S])ecificd lu die order; 

and any Tjocal Government miy, by writing, make the like order w’ilh refer¬ 
ence to any foreigner within the jurisdiction of such Government. 

- -——- - ^ - - _ 

• C/, definition of “ British India” in the Interpretation Act (52 ft 53 Viet., c. 63J, 
s 18^ and in the Oeneral Clauses Act (X of 1897), s. 3 (7). 

t See ” the Government of India Act, 1R58 ” (21 & 22 Viet., c. lofi), printed, Collec¬ 
tion of Statutes relating to India, Ed. 1881. Vol. 11 ., p. 65!. 

t See “theGovernmentof India Act, 1833’* (3 & 4 William IV., c. 80 , printed. Cob 
lection of Statutes relating to India, Vol 1 ., p. 228. 

$ C/. definition jn s. 3 (56) of the General Clauses Act (X. of 1897), 

1) Cf. definition in s. 13, ibid. 
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F rei ner refusing tn re- foreigner Ordered to remove himself 

Of Tcturninp without from British IndiHj 01 ordered to remote himself there* 
license after removal, may be from by a particular route, shall neglect or refuse so 
apprehended and detained. 

if any foreigner, having removed lilmself from British India in consequence 
of an order issued under any of the provisions of this Act, or having been remov* 
ed from British India under any of the said provisions, shall wilfully return thereto 
without a license in writing granted by the Governor-General of India in Council, 
or by tlie Local Government under whose order he shall have removed himself or 
been removed, 

such foreigner may be apprehended and detained in safe custody until he 
shall be discharged therefrom by (jrder of the Gov*Tiior-General of India in Coun¬ 
cil or of the Government within whose jurisiliction he shall be so apprehend¬ 
ed or detained, upon such terms and conditions as the said Governor-General of 
India in Council or Local Government shall deem suHlcient for thex)eace and se¬ 
curity of British India, ami of the Allies of Her Majesty, and of the neighbouring 
Princes and States. 


5 . Whenever the Governor-General of Imlia in Council shall consider it 
Govern ..-General .nnv r.r- necoss^rv to lake furilier picoautions in respect of 
der pr.)visuin'; of Act to be m foreigners rcisiding OT travelling in British India or 
force m Hritish India, 01 111 ibcrenf, it sliall be lawful for the Governor- 

part t lercof. General of India in Council, by a notification publish¬ 

ed in the Ga7.ette of India, to ord^r that ihc provisions of this and the subsequent 
sections of this Act shall be m force in British lndi\. or m such part thereof as 
shall be specified in such notification, for such period as shall he therein declared ; 
and therevipon, and for such period, the whole of this Act, including this and the 
subsequent sections, shall have full force and effect in British India or such part 
thereof as shall have been so specified. 

The Governor-General of India in Council may, from time to lime, by a 
notification published as aforesaid, cancel or alter any former notification which 
may still be in force, or may extend the period declared therein: 

Provided that none of the provisions of this or 
the subsequent sections ol this Act shall extend— 

to any foreign minister duly accredited by his Government; 
to any consul or vice-consul; 
to any person under the age of fourteen years ; or 
to any person in the service of Her Majesty. 


6 . Every foreigner, on arriving in any part of British India in which all the 
Foreigner to report arrival provisions of this Ac* arc for the time being in force 
in India in certain case^. under an Order issued as provided in the last preced¬ 
ing secuon, from any port or place not w’ithin British India, or from any port or 
place within British India where all the provisions of this Act are not in force, 
shall, if he arrive at a presidency-town, forthwith report himself to the Commis¬ 
sioner of Police of such town, or, if he arrive at any other place, then he shall 
forthwith report himself to the Magistrate of the district, or to such other officer 
as shall be appointed to receive such reports by the Governor-General of India 
in Council or by the Local Government of sucli place. 


7 . The report shall be in writing, and shall be signed by the person report¬ 
ing himself, and shall specify his name or names, the 


What to be stated in report. 


nation to whicli he belongs, the place from which be 


laM. 

▲otsT 
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1884 . shall have comcp the place or places of his]iie 5 t'mar\or\, ihe oUject of his pursuit. 
Art ^ arrival in such ptesidoncy-town or other place. 

The report shall be recorded by the oilicer to whom it is made. 

Foreigners, being maiirrs 8. The provisions of the last two preceding sec- 
of vessels or employed theic- lions shall um extend to any person bein^ the niiSter 
in, w en to report, Commander of a vessel or etnplojcd therein ; 

but, if any such person shall be in any pan of Rriiisb India m which all the 
provisions of this Act are for the lime heinij in lorce, afici he shall have ceased to be 
actually employed in a vessel, he shall fonhwiih report himseU in manner aforesaid. 

0. If any foreigner shall neglect to report himrvl^ as required by this Act, he 
Foreigners nesjkrtn.g to be dealt with in the manner hereinafter provided 

report, how dealt with. ill rcspe:t of forei'^mors iravelling without a license. 

10. No foreigner shall travel 'n or pass througli any jiiri of Briiish India 
No foreigner to travel with- in which all the: provisions of Uiis Act arc for the time 

outhcense. tieing in force wilhout a license, 

11. Licenses under lids Act may be granted liy llie Govcrnor-General of 

License l.y whcni granti-d. 'jf l>); aiiv (it tlic Local (iovernmenls, 

under liiu signature c)l a .Secretary to till- Government 
0 ndia or to sucJi Local (iovcrnmeiil as the case mav be, or by such Other offi- 
cera as shaJf be specially authorized to grant llctnses'bv [lie Governor-General 
of India in Council, or by any of ihe Local Governments. 

12. Every such license sliall slate tiie name oi ihe person to whom the li- 

What to be stated ialjccnbe. StaULCil, Qu' nation to winch hci bdoinrs Ihc 

na« or irmife I' I. distncts tlirougli which ht* i.. authorised to 

p s,or the limits wathin winch nc i>s siuLhori/jed to travel, and thu ncriod nf anv) 
during which the license ib intended to haw eiTect. > 

13. The license may be granted subject to such conditions as the Gover- 

sublet u cSio^s trar-Geneul ot India in Council or the Locai Govern- 

ject cnndiuuns. „eiit may direct, or as the otUcer granting the license 

may accm utccssary, 

.Any license ma,- bo revoked at any time by the Governor-General of Jndifl 
and may be revoked. i-t^cal GovernmciU of anv pnrt 

are for Ihe lime being in forw and ii/i? the provisions of this Act 

be, or by the officer ivho graihed (he iiL'nlV. 

14. If any foreigner trawl in, or attempt to pass ihtough, anv pan of Britislj 

Foreigner travelling Withniit, WUhovu MlCll license aS aforestld or b|•>v;ln•^ Tin 

the conditions tiietein speciried he mav he ljr.TV^''i^? ' ! '''oiate any of 

officer exercising any o? the pmvers oU Mi-i7rmror 

missioned officer in the service ol Her iMah-s'iv nlf ’ i European com- 

L- u L I, and net beinff a nol 
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Whenever any person shall be apprehended by or taken before the Magis* 
Mapstrate to report to Go- of the district, such Magistrate shall immediaie- 
vammeDt. ly report the case to the Local Government to which 

he 18 subordinate, and cause the person brought before him to be discharged, 
or to be conveyed to one of the presidency-towns, or, pending the orders of such 
Government, to be detained. 


16. Any person apprehended or detained under the provisions of this Act 

Persons apprehcndi^d may be ad 171 1 tied to bail by the Magistrate of the district, 

be admitted to bail. or by any oliiccr aLitlirjri?.ed to grant licenses, and shall 

be put 10 as little inconvenience as possible during his detention in custody. 

17. The I-»ocal Governot any part of Tin;is! 1 India in which all the 
KemovaJ of perv)ns appre- i>ro\ihir>ns of ilj^s An are for liie time being in force 

bended. may order any p‘;i^oi! apprehended or detained under 

the provisions of this Act to reinovt; hims^df from any such part of British India 
by sea or by suclinthcc route as tlui sa.i<l Goverumeru may direct: or the said 
Local Gwirnnieni niiv cans!; him \n b*- rr‘mo\e-l fr.jin such pan of British India 
by such route and lu sucii marnvr as t-j sn/li Local Government shall fit, 

Tlie Govcnifir-Gencral of Indii in Goon-'I may exercise all the powers 
given ])y this scaiioii to any (jonTiimenr. 


Govcrni)r-Genri a1 maypri^- 
hihit per-^uii^ riDi bun,' natu- 
raJ-born subjects frimi travt)" 
liog through India without I - 
cense. 


18. d'lic t jo\enior-Gcncral of indi i m Couned may liy order prohibit any 
P'TmjH ''1‘ , 1^., ui [ici-.on'-, no' being natural-born 

suUif';s ui Iht M oo-vy 'Aiihn ilie meaning of the 
Sm'u!' 3 and ; W.jI am I chapter 5,sectional,from 
iMM-li.ng in O’ through any pan of British 

India ai wiiidi ali flic pr^'n'istuns <jf this Act may for the 
time being be m force, and from piss ii,- Ir an iny pai; ihemjf tu another wdihout 
a license; to be gr.ov.cii by sikIi Mllh.er mi i-' siiall ho >pec:tiod in the orders 

and if any person to ]troit;b:>’d j'ii.all wdfuiiy vl;s.ibe> *'Uch order, he may he 

... < , , , :ipprcljerid*sl -Aoii uK uair.mt bv anv of ihe officers 

hfiecl i>r ciisobediernc. r i . .1 v ^ 'j ■ j r 

spccdi'-ii m 14 *h:s Act. and earned before 

the Magistrate ol the- dutr-ri. and ch-alt unn un-bT ihc pruMSioiis of section 17 in 

the same manner as jf htM\,Ti a fore gnrr 


and the (hw^mar-Cicncia! <>t India 'u Lonuj-l in.iv ordrr such |x;rson to be 
detained m sab; custody, or under ihc -ur.c ilan- *■ tlj;‘ pid.,.(‘. so long i: may be 
deemed ivxes.sarv for liio ]n’uc and -.cn:.:) f>i India or any part tlicreoi. 


10. The Local Gou^rniiKMit fd any p:-'S’dcncv nr jflaccin which all the pro 
Like p<iwer .,f Luu-,1 (i.. 

vernments within thru rr- may bv order prouibu any pci>on, or any class of per¬ 
spective jurisdirti.'ns. ‘ions, iji>: be ne natunl-born subji-cis ot Her Majesty 

within the meaning c»t the Statute 3 and -i Wilham I\'.. cliapier 85, section 81, 
from travelling in i7r passim: ihrougli sik ii prc?!iden.cv tir i>lace, or any part there¬ 
of, and from passing from any p.irt ihcrcr^f t-j .\no:lurr. wiihout a license to be 
granted by such oflicer oi ofiicers as shall Iv ■'pecihed in Oic order: 

and if axiv person so prohibited shall wiluilly d.solvy such order, he may 
, be apprehended wiihout warrant by anv of die officers 

ecto ISO icnce. specified tn section 14 <it this Act, and carried before 
die Magistrate of the district, and dealt with under ilie pravJ^ions of section 17 in 
the same manner as if he were a fort'iguor: 

and the Local Governmeni may orvlor such person to be detained in safe 
custody, or under the surveillance of the police, so long as it may be deemed ne¬ 
cessary for the peace and security of British India or any part thereof. 


last. 
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20 . It shall be lawful for the Commissioner of Police, or for the Magistrate 
Certain officers may board of the district, or for any officer appointed to receive 
vessels to ascertain whether reports as mentioned in section 6 of this Act, or for any 
foreieners are on board. police-oflicer under the authority of such Commissioner 
or Magistrate, to enter any vessel in any port or place within British India in which 
all the provisions of this Act may for the lime being be in force, in order to 
ascertain whether any foreigner bound to report his arrival under the said section 
6 of this Act is on hoard of sucii vessel; 

and it shall he lawful for such Commissioner of Police, Magistrate, or other 
officer as aforesaid, to adopt such means as may be reasonably necessary for that 
purpose; 

and the master or commander of such vessel shall also, before any of the pas- 
Master of vessel to fornist, Wengers are allowed to disembirk, if he shall be re- 
list cjf passengers, and to ffivc quired SO to do by SUCH Lommissionor or Tolice, Ma- 
information respecting- them, gisIrate, or Other officer as aforesaid, deliver to him a 
list in writing of the ]>assongors on board, specifying the ports or places at which 
they embarked, and tlie ports or places of their disembarkation or intended disem¬ 
barkation, and answer to the best of his knowledge all such questions touching 
the passengers on board the said vessel, or louclmig those who may have disem¬ 
barked in any part of British India, as shall be put to him by the Commissioner 
of Police, MagiHlrate, or other olllcer as aforesaid. 

If any foreigner on lioard such vessel in any jiart of Britisli India sliall refuse 
Foreigner rcf..,inf to ‘O •'*'^"11111 of Ihs objects of pursuit in India, Of 

account of himself, how dealt if his account tlien'of shall not i)e satisfactoiy, the oni- 
'wlth. cer may refuse to allow him to disembark, or he may 

be dealt with in the same manner as a foreigner travelling in British India without 
a license. 

21 . If the master nr commaiitler of a vessel sliall wilfully give a false answ’er 
Pcnoity forjiniwicr or to any Ljoeslion Vfliich bv section 30 of this Act he is 

report. 1)01 md 10 answer, or shall make any fal.se report, he 

shall be held to have committed the offence specified in section i 77 of the Indian 
Penal Code. 

22 . If the master or commander of p,ny vessel shall wilfully neglect or re- 

Penaltyformasti'rnotnjni- lo comply MMtli the recpifsitions of this Act, he 

plyingwith rwjuIsitIuiisiiCArt. shall, Oil convictioii bolofc tlic Magistrate of the district 
or a Justice of the Peace, be liable to a fine not exceeding two thousand rupees. 

23 . Whoever intentionally obstructs any olhcer in the exercise of any of the 
Penalty for ol)striii t - powers vested in him by this Act shall be held to have 

ing officers. committed the offence .Specified in section 186 of the 

Indian Penal Code. 

24 . All fines imposed under this Act may ' be recovered in the manner 
pines imposed under Act prov’ided by the law for the time being in force for the 

how recovcrtjd. recovery of fines imposed by Criminal Courts.”* 

25 . The (lovernor*General of India iu Council, or the I.,ocal Government 

Power to exempt from ].ro- of British India in which this Act may for 

visions of Act. the time being be in force, may exempt any person, or 

any class of persoux, cither wholly or partially, or temporarily or otherwise, from 
all or any of die pru\’isions of tliis Act contained in any of the sections subsequent 
to section 5, and may at any time revoke any such exemption. 

* The words quoted have been substituted for certain words repealed by Act XII, of 

1891. 
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ACT NO. VII. OF 1878 • 

THE INDIAN FOREST ACT, 1878. 
Received the G.-G.’s assent on the 8th March 1878. 


An Ait to amend the Law relating Forests, the Transit of Forest^prodxice, and the 
Duty leviable on Timber, 

Whereas il is expedient to amend the law relating to forests, the transit of 
forost-produce, and tlie duty leviable on timber; It 
is Jiereby enacted as follows:— 

CHAPTER I. 


1 Preamble. 


Short title< 


Preliminary, 

1 . This Act may bti called “The Indian Forest 
Act, 1878.” 

It shall come into force at once in the territories res])ectivcly administered 
P by the Governor of Bombay in Council, the Lieutenant- 

ommencemen . Governors of the Lower Provinces, the North-Western 

Provinces, and the runjdb (exc-pt the District of Hazdiaf), and the Ciiief Com¬ 
missioners of Oudh, the Central Provinces, and Assam.J 

And any other l./)cal Government nia3\ from time to time, with the previous 
,, sanction of the Governor-Genera I in Council, extend,$ 

-X ension. nniificaiioii in the local official Gazette, this Act to 

all or any of the territories for the lime being under its administration. 

On and from the dale on wliich this Act comes into force in any of the said 
territories, the enactments mentioned in the sciiedule 


Kepeal uf enaLtments. 


hereto annexed shall be repealed in .such territories. 


But all rules made under or validated by any of the said enactments, and in force 


* For the Statement of Objerts and Keason-i, see Gazette of India, 1877, Pt- V„ p, 
I ?; for the first Report of thp Select Committee, s»ee ibii, Pt. V , p, 400; for Proceedings 
in Council, see ibid Supplement, pp 86 121, 2744, and iMd, 1878, pp. 326 and 437. 

A.ct Vll. of 1878 ha<i been declared in force in the SanthAl Parganas by the Santhdl 
Parganas’ Settlement Regulation iIU of 1S7.2I, s 3. .i-> amended by the SanthAJ Parganas* 
Laws Regulation ( 11 / of j 886^ ,* and in Angul and the Khondmals by the Angul District 
Regulation ( 1 . of 18941, s. 3 

Act VI!. of 1878 hask been declared, by notification under s 3 (a) of the Scheduled 
Districts Act (XIV. of 1874). to be in force in the following Scheduled Districts in the 
Chota Nagpore Division, namely: the Districts of HAzanb^lgh. Loh^rdaga, and Mdnbhum, 
and Pargana Dhalbhum, and the KolhAn in the District of Singbhiim.—See Gazette of 
India, 1881, Pt. 1 ., p 504 The District of Lohtirdaga included at this time the present 
District of Palamau, which was separated in 1894 

t For the forest-law in force in the Hazira District, see the HazAra Forest Regula¬ 
tion (VI. of 1893). 

t Act VII. of 1878 was repealed in Assam from the 1st April 189a.—Sec the Assam 
Forest Regulation (VII. of 1891), ss 1 {.7), 2 (/) 

i Act VII. of 1878 has br-en extended under this power to the Province of Coorg.— 
See Coorg District Gazette, 1887, Pt 1 ., p 640. 

For Madras, Ajmere-Merwdra, Burma. British Baluchistan, and Assam^ there are 
special Forest laws: see the Madras Forest Act (V, of 1882); the Ajmere Forest Regula¬ 
tion (VI of 1874); the Burma Forest Act .XlX of 1881); the Upper Burma Forest Re¬ 
gulation (VI. of 1^7); the British Baluchistan Forest Regulation (V. of 1890); the Assam 
Forest Regulation (VI!. of 1891). 


[Cf. Ct M.—34.] 
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at the date of such repeal, shall, so far as they are consistetit with this Actf be 
deemed to have been made and published hereunder. 

, . ^ , 2 . In this Act, unless there be something repug- 

^ nant m the subject or context,— 

"Forest-officer'* means ariy person wnorn the Governor-General in Council 
or the Local Government, or any oificet empowered by ilie Governor-General in 
Council or the Local Government in tliis betialf, may, from lime to time, appoint 
by name, or as hoUiinj^ an office, 10 carry out all or any of the purposes of this 
Act, or to do anythin^j required by this Act or any ruh.‘ made under this Act to be 
done by a Forest-officer: 

"Tree”** includes palms, bamboos, stumps, brusliwood. and canss: 

“Timber't includes trees when th-fv iiavc fallen or have been felled, and all 
wood, whether cut up. or fashioned, or hollo ved out for any purpose or not: 

“ Forest-produce't includes— 

(fl) the followins*. whether found in, or brought from, a forest or not, that is 
to say:— 

timber, charcoal, ca^'‘u^:houc. catechu, wood-nil, resin, natural varnish 
bark, lac. mahin tVjwers. and invrabolams. and 


{b) the following, wlien found in. or bro!iL’'hi from, a forest, that is to say;— 

(/’) trees and leaves, dowers an 1 fnris. and all ci*dn;r parts or produce 
not hereinbefore mentioned of trees, 

(rifl plants not trees /’nelaiinc Lrrass, creepers, reeds, and moss), 

and all parts or produce of such [dams. 

(f'r) wild animals and ^kins. tusks, hivn> b-eiv^s. silk, cocoons, honey, 
and wax and al! rvdier yan'i or tindu- e of anmuls, and 

(f:') peat surface-oil. rork. and mnierals bmcMone, laterite, 

mineral tdls, and all products of or quarries r 

"Forest-offence" moms an ofT.mec punisinhV- under *ii:s Ac\ or under any 
rule made under this Act: 


‘ Cattle" includes elei^lianS, cam^ds, buffaloes. Jiorses, mares, geldings, 
ponfes, colts, fillies, Tnules. aws. p gs. rams, ew»*s, sh‘cp. lambs, goats, and kids: 

"River" includes streams, canals, creek-s, and other channels, natural or 

Artificial. 


CHAPTER 11 . 


Of Ressr^-kd FoKEsrs.| 


8 - The Ix)cal Government may, from time to lime, ronstitiite any forest-land 
or waste-land which is the jirivperty of Government, or 
ov^r wliich the Government has proprietary rights, or 


Power to reserve forests. 


• The definition of ’’tree" ha^ bern MzhsOtiitcd fur th« original definitton by the 
Forest Act (V. of rS^oJ, s 2 (r) d'h*: wording of the oritdnHl rliu*fe only referred to 

''bamboos stumps, and bru«.hwo*.d " 

t The definitions of limVi-r and fornst-prod jl'#* >Mve be**n substituted for the original 
dafiaitionii by the Forest Act (V' of , s 2 .♦nd { ,) r^'spertively. 

I As to the application of provisions rcl itir to re*-rrved forest-./| t to vilUgedorerta, 
see 9. 37. last paragraoh ; f 2 i to forests and lands no* the property of the Government, 
see ss. 36 38; (3) to forests, waste-land, or produce, the joint property of the Gomnment 
sod other persons, see s« 79, iirfra. 
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to the whole or any part of the forest-produce of which the Government is entitled, 
a reserved furest in the manner hereinafter provided. 

4. Whenever it is proposed to constitute any land a reserved forest, the 
Notification by l^cal Go- Local Government may publish a notification in the 
verniDtfnt. local olheial Gazette— 

(a) declaring that it is propo -ed to constitute such land a reserved forest; 

(i)* specifying, as nearly as possible, tiie situaiion and limits of such \mi ; and 

(r) appointing an oificer {bercinaft^^r called “the Forest SettlemenUofficer ”) 
to inquire into .md determine the exisJenn*, nature, and extent of any rights al¬ 
leged to exist in favour of any per on in or over any land comprised within such 
limits, or in or over any forest-produce, and to deal with the same: as provided in 
this chapter. 

Explanation .—For tlie jiurpovj of cl.ause f/f) 01 tins S'/c:ion, i: siiail be suflS- 
cicni to describe the limits of the forest by roads, rivers, or other well 

known or readily intelligible boundaries. 

The oUlcer appointed under elau^< } of tins .secL'.ou siiall ordinarily be a 
person nnl holding any loreHt-nlVice ext.e]it iha: tit Forest Settlenient-oificer. 

Notlmig in tins seciinn siia’i pr*;’.:ur the Ln ai Government from appoint¬ 
ing any iiumlter oi oiVuvrs not ev'e ‘dm:; three, n 1^ more ihaii one of whom shall 
be a person holdinj’ any I*.‘re>t olli.i; ‘‘Veept a*' atoriNa d, to pertorm the duties of 
a Forest Scttlemeni-OLhcer und t dns Act. 

6 . Ihjnng tlie jn'erval -e:! ihe publiLii.on oi s'.n )i r.oiification and the 
Bar itf aitrual i>l fwrt-t- date fixed by the uourKation under s<*clion 19,no right 

rii?ht6. siiali 1)1' .uquirr^J .n rir ri\er tljc land i^ornprised in 

sucli nnlifi-.alioii bv or urid^'r a .zrrin: ‘>r c'^niract in writing 

made or entered mro bv nr on br:,'idf nt G'i-'';!iin'*nt vune p«T>‘)p m whom 
such rigiit \K£is veste^l wrien riic f irin-T m wa'* wsui^'l. and no fr^sh clear¬ 

ings for eahtvat'on 01 for any othi-r pu p'*''-.- sliiil b * mad * :n siuii land. except 
in accord.uice with rules prcscnbe-d by the Lo..al G jvermnen'." f 

0. Wijcn :i ijonfication ha*' b<‘«’n d under s-tUoii 4, liie Forest Settle- 
PruiUmumn l.> t.-rc-it >iuH iuK.li>l; ni lii.- laii^iugc of the 

SctUcnictu-oihcer. country, m owrv town and \ilUgo in liie neighbour- 

liootl of die land v^ompn^id tliereiu, a pn^lamaiiiMi— 

(</j specifying, as nt;arl> aj> ]K>sSji>ie, the situation and hm-ts of the proposed 

forest; J 

(1^3 explaining the consex]iK'nvos \vhi\.h, as hereixnvfler ]>rovided, will ensue on 
the reservation of such loresl. and 

(i) fixing a jienod oi noi luss than three montiis t'om the date of such 
proclamation, -and requiring e\vr}‘ pcrisaii claim.ng any right ineniioned in sec¬ 
tion 4 or 5, Cither u» ptescni in micii oiIhi.t wiiiim Mudi period a wriiteu notice 
specifying, or to appear belore him and state, the nature of such right, and the 
amount and particulars of the conipeusauon (tf any; daimed in rcspeci tliereof. 

7. The Forest StiiiJenicm uilicer shall take down in lui^’ng all statements 
Enquiry i.y lorest Settle- «nule under section 0 , and shall, a: seme convenient 

ment-officcr. place, inquire into all claims duly preferred under that 

• Cl. 14 ) of a. 4 h;is been substituted by the Forest Act (V. of 1890), s. 3. The original 
tinuse Tin na follows:** ( 4 > specitying the limits ot such forest; and/' 

i The words quoted have been added by the Forest Act ^V. of 1890), a. 4. 

I Cl. <a) of s. 6 has been aubstituted by the Forest Act (V. of (690), s. 5. 


187a 
Act 7. 
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iwa sectrOQy and the existence of any rights mentioned in section 4 or 5, And not 
daitned under section 6 , so far as the same may be asceTiainabie frorm the Te» 
cords of Government and the evidence of any persons likely to be acquainted 
with the same. 


Powers of Forest .Settle- S. For ilio purposes of siicU enquiry, the Forest 
meot-officer. SeUlcment-otliccr may exercise tjic following powers, 

rhat is to say; 


(a) power to outer, hv him id! or any ollicor authorized by him for the pur- 
poset upon any land, and to surs<\v, demarcate, and make a map of the same; 
and 

{h) the powers of a Civil Court ;n the trial ot sails. 

0. Rights in respect of which no claim lus been preferred under section 61 
Extinction of rights. oxiitencc of which ho knowledge has been 

aoipnrcd by t‘in)uiry luulor scciiou 7, shall be extin* 
guished, unless. In'tore ilio ii'^orKaiton and?T section ly is jmblishcd, the person 
claiming thorn s-UiN/ies the S»*tt[cmMit'o!liccr that he iuid sutTicient cause 

for not preferrmir '»acJi tdaim wnicri th*' period Mxed under set non 6. 

9A.» (/) In liio co-so ot a cii.iii r:-Ia^in^ v> t!ie pracute of shifting cultiva- 
Trcxtmetit uf cla.m-, reUt- tJ'jn, tiie Fi.ftst S-'ttiemoriT-odkcr shall ret'ord a stale- 
^*^"**' S'*:Mig form rti*' partictilArs of the claim, and of 
any loial rul'- 'c order imdtT which the practice is 
allowed or regalaifd and Mibrir: fh^* scat ^mci.r to the al GovcrnmeiU, together 
with his opinion as \o whfiitrr practice ^mouhi be permittetl or jirohtbitcd, 
wholly or in part 


(.?) On rci.cp: 01 di: siaN-ia'-..! and ripnmii. tin* Local (tovemment may 
make an order perm \ iu^ w: p'‘'):i:lL:’in'::: th-‘ p:a^:;tc wholly or m pari. 

(?) If practice :s pi^rrn'ttcd or m part, the Forvst .Scwlemcfit- 

officer may arrange for its — 

(r?) hy alieriTi" limits uf ti»"; land u:id'‘f scTih'tivnt so as 10 exclude land 
of svitikicm: I’X'cnt, of a R'ctabi? ktnd, and :u a Iccahty reasonably 
convcnien. for die parpo^' s oi ih" 1 la.m.m’s or 

(^) by causing ccru.u p'lri? >us *n rn*‘ ian ! un l<:r *>• vlem^nt to Ik; separately 
demarcaie<l. and irc^tiig pcnn;s"i;fm to the claimants to practise 
shifiing culiivaurjii iht/rein under such umditiuas as he nwy pre¬ 
scribe. 


All arrangements made undor tics Mib-seition shall be subiett to the pre¬ 
vious sanction of ihc Local Guvcrnni:rr, 

(^) 'Ptt* practice of shift'ng ciiinv.uion sfj.ii! m all cases be dermod a pri- 
vilege subject 10 control, resiriCEion, and alvd.tion hy the I/jCwil Government. 

1 (X In tlic case of a claim a right in or over any laml. other iltan a right 
Power to acquire land ovvr Ot WilV or pasture, Or to forCst-producc OP A Wlier- 
wbic right i&cliiinctl, course, ilie Forest Seiilonicnt-olhcer shall pass an or¬ 

der admilting or rejccring ‘lu-, same in wjiole or in part. 

If such claim is admitted in whole or in put. the Forest Settlement-officer 
atiAU Cither (1) exclude such land from the hm.w of dv; propo^ieil forest; or (a) 


• S. 9 A h>f been ioserttd by the Pomt Act (V, 6f rSpo), ♦, 6. 
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come to an agreement with the owner thereof for the surrender ol his right; or 

(rt proceed to acquire such land In the manner provided by the Land Acquisition .li' 

Act, i»70.* 

For the purpose of so acquiring such land— 

{a) tbo Forest S eitlcmeni-oRiccr sJwll be deemed lo be a Collector proceed* 

Ing under the Land Acquisition Act. 187a :* 

(j) the claimant shall be deemed to be a person interested and appearing 
before him in pursuance of a nonce given under section 9 of that Act; f 

(£*) the provisions of the preceding sections of that Act$ shall be deemed 
to have been complied with ; and 

(d) the Collector, with the consent of the claimam, or the Court, with the 
consent of both parties, may award compensation tn land, or partly in land and 
partly in money. 

11. \n the case x vdann 10 i.gir.s \>4 to fotcst-ptodncc, the 

Oni-ruiwUimvtwriKiusoi SetileineiiNOlii XT shall pass an order admit- 

pttftture or lu farcsi-^iruduce. titig or rcjeciiiig the ^ame in whole or in pari. 


RecorJ t’* rnad'" i»y p'or- 
cst Setlbmrrit'.ofllKer. 


12 I'he Forcsi-Seiilement officer* when pass¬ 
ing .uiy order under seciiou 11, snail record, so far 
as nuy be praciijable,— 


(it) the name* father's name, caste, resideacir, and occupation of the person 
claiming the right : 


('m tlie dtsigiulscin, ]vf>s:tion, and area of all fields or groups of fields (if 
any), anti tiio tlt^signaiion and jmimuoh oi all huil.iings (d any) in respect of 
which the cacr^ise oS Nu^.ii rights is 

13. It the For/st S.jitiomeiii'Oitker admits, whole or in part* any claim 
ktvofd whric Kc iiudcT scctiou ii. iic siull also record the extent to 

clatia. which ttie claim ts lio admilicd, specifying the num¬ 

ber and dtrHTipi'in ot the < lUle winch itic tUimani v> trom time to time en¬ 
titled to graze in u\< tores:. ih‘‘ S'eavin dur.ui; wnun such pa-ivire is permitted, 
the quiiuity ot unUiT anvl ouier !ti:<-st-u»»Kiuvf winch is from time lo lime 
authorized lo take or receive, or !i ■’’Wior parucuiars as the case may require. 
He shall aisc* record whcihe: the timb-.T or odicr lorcsi^producc obumed by ibc 
exercise of the ngtiis claimed may be sold or battered. 


14 . After toaking sutii record, ttic Seitlemcnt-officer sh^i, to the 

_ < . .. , , |)t•st^(^ ill^Al)illtv,anJllavin^duert‘gardtothenlaiIl- 

£*«*.«ot„phU.dm,n*.l. 

the claim is made, pass such orders as will ensure the continued exercise of the 
rights so admitted For tnis purpose tne Fore-t Scalcmonr-otticer may— 


(fi) set out some other fjrest-tracs of sutliciont extern, and in a locality rea¬ 
sonably convenient for the purposes ot siit^n cUimanis. and record an order 
. conferring upon them a right of pasture or w torest-produce (as the case may be) 
\_fU> the extent so admitinl ; or 


* Read now the l^nd Acquisition Act (1 ol *• ** 

t This refenmee to s. 9 of Act X. of 1870 shtjuld now be read as referring to s. g of 
Act 1« of t894,-.-Stfft s a of (he latter Act 

i This mfereflce to the Und AcquisiliOii Act (X. of 1870) should now be read m 
nCerrfiii to the Uod Aequiaitioa Act (!• ol 1894).—s. a of tho Utter Act 
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ifftBL (d) so alter the limits of the proposed forest as to exclude forest-land of 

. . sufficient extent, and in a locahiy reasonably convenient, for Uie purposes of the 

Aot 7 , claimants; or 

(4) record an order, continuing to such claimants a right of pasture or to 
forest-produce (as the case may be), to the extent so admitted, ai such seasons, 
within such portions of tlie proposed forest, and under such rules, as may from 
time to lime be prescribed by tiic Local Government. 


15 . In case the Forest Settlement-ollicer finds it impossible, having due 
_ ■ X ■ 1. regard to the maimenance of the reserved foiest, to 

Commutation of rights. make Siicli s-rttlement under section 14 as snail en¬ 
sure the continued o.xercise of ilie said nglit.s to tne extent so admitted, he shall 
(subject to such rules as tJie Local Govern men t may trmn tune to tune prescribe 
in this behalfj commute sujh right*!, eitrur by lue payment to such persons of a 
sum of money in lieu thereof, or by the grant ot laud, or in .such Other manner 
as he thinks ht. 


10 . Any person who has m.ilo a claim under tins Act, or any torest-ofli- 
Appcal fr.im order passed coF OF Other person gen“rall\ or speki.illv empower* 
under section 10, ii, 14,ur 15. ed bv liie Lo.al G^v^rnment in this behalf, mav, with¬ 
in three monih'> from the date of th*; ordT on su:ii clum bv ihe Forest 

Settlement-officer under section 10. ri. 14. or 15, pr-i'^ent an apjieal from such 
order to such officer of the Revenui? Deturimtmt, nr r.ink not lower th.m that of 
a Collector or Deputy Commissioner, as the Lncil (Livernm'-m may, from time 
to time, by notification in the Io^:aI o.ujial appoint byname, or as hold¬ 

ing an office, to hear appeals from .*-uc i orders : 

Provided that, if the Local Govcnriienr evahbsnes i.xs it is hereby empow¬ 
ered to do) a Court (nereirntter cilled tii * C'ni*-t) compos-*.! of three per¬ 

sons to be appointed by the T.ocil (i >v mrutMt, Mich appeai> ‘^full I) * presented 
to such Court. 


17 . Every appeal under election ih sh^il he ma 1: hv p-*:iti-.)ri m writing, 
A , , , and mav he di'liverfd if) tin' F'ore>: Seitloment-offi- 

Appeal under section lO. * ' l t, r j * 1 1 . 

cor, wao shall forwird 1: ^ciuiou. d'rlay to the author¬ 
ity competent to hear the same. 


If the appeal be 10 an o'ficer appoiniird under section ih, i: slull be heard 
in the manner prescribed for the lime being for the hearing of appeals in mai¬ 
lers relating to land-revenue. 


If the appeal be to the Forest C'ouri, lue Covirt ^iiall fix .1 dav and a con¬ 
venient place III the neigiibo'iru nl of itr; pr ipi-e ! to: :s! f ir hearing the appeal, 
and shall give notice thereof to the parti'M, tnd shall lie.ar >'i.h appeal accord¬ 
ingly. 

The order passed tli'ireon by such oiii :er o' CouF' . or by the majority of the 
members of such Conn, shall be final, ‘-ubject 10 ri'v.-iijn by the Licil Govern¬ 
ment. 


18 . The Ijocal Government, or any person who has made a claim under 
this Act, may appoint any person t<j appear, plead, 
and act on its or lus behalf before the Forest Settle¬ 
ment-officer, or the Appellate Officer or Court, in the course of any inquiry or 
appeal under this Act. 

Notification declaring for- 19 - When the following events have occurred 
«st reserved. (namely) ;— 
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(«) the period fixed under section 6 for preferring claims has elapsed, and 
all claims (if any) made within such period have been disposed ot' by the For¬ 
est Settlement-olllccr ] and 

(i) if such claims have been made, and the period limited by section 16 
for appealing from the orders passed on such claims has elapsed, and all ap¬ 
peals (if any) presented witnin such period uave been disposed of by the Appel- 
^ late Ofiicer or Court; and 

(£') all lands [d any) to be included in the proposed forest, which the Forest 
Seiilement-oliioor lias, under socuon 10, elected 10 acquire under the Land 
Acquisition Act, 1870* have become vested in the Government under section 
ifi of that Act,t 

the Governraeru may puhli'-h a notification in the local official 

Gazelle, spel.lfy)n^^ dcfiniLdy, acconlint: 10 boundary-marks erected, or otiierwise, 
the limits of tlie for-'si wincii is inrendod to reserve, and declaring the same to 
be reservesi frjm a dale fixed by mi<. li notification. 

From die d.ue so lixoil, sikIi tore^t sliali bo doomed to be a reserved forest. 

20 . The foros',-odirr.r b',*rorv the date fixed by such notificadou, cause 
P»*M.vat;un nj ^ 'r.iiisl.i'jon lijorrof imo language of die country 

oi Kurh m '‘'►hr Jniiih'-hi d .r» fV-.r; Id’.vii and Hoigll- 

tKMirhiK>d fii lord huurho^Hl fhe fores!. 

21* rhe I.ikaI Gr;\criuuon! nuy. wiinin I'lv* vt'ars from tlie publication of 
P,.«« 1.> «v.v .Tr.nci- -‘"v '‘'r-''' ‘ 9 ' ‘■cv/sc any arrange- 

went MM'lf un.Ur t ini 14 ni'lit m.idi' in i^r s i-‘.ion 14 or 17, and may, for this 
* 7 - purpn-'V ill ! or any order rnade under sec¬ 
tion 14 Of 17. and d n-.'; :hr anv unr- 11 !jit* piov'redings spei in section I4 

be taken m I'm *4 aov oUu': <\u\\ y) i' t'rduors. or that the r;ghts admitted un¬ 
der section ii l*i- cf'inmutcd under scct.o'i 15: 

22* N^) ri^ht Ml .my th'sur.ji'jrtn b..* aLOU red m or over a reserved for- 
N\> riffhi a^qu.r. i , vrr ir- ^‘‘V’ or Under a gran: of contract 

seivcd ioresi. «x.i-pt .i'- hvrf m wnt.iii: lu i^le by or on Oeliall of iIk* Government or 

pruvileJ. f,j some p<-rs;»n :i\ whom sueh right was vested wlien 

the nouficatioii iin l<*i section i.y wa'* ;s-.tu-d. 

28 . Notvvith"'ian bnc aT*yiinng t outaiuvii 111 secilMn 22. no r^ghi continued 
Rights not In i>c aiu-natni Under seeiioii 14, t lau^c ), shall 1)0 alionatod by way 
without -ani-iiwn. nf grant, sah', lea^c, mongage, or olberwise, without 

the sanction of (he Ixxal Govcrnnuni!. bro\iJetl thui, when atiy .such nglii is ap¬ 
pendant to any land or house, :* may be soM or otherwise alienated witli .such 
land or house, 

No limber or oilier lorest-produce obtained in exiwcise of any such right 
shall be sold or b.invrcd, except ut siuh oxtcui a*' may lia\c been admitted in the 
order recorded inuicr 13 

24 . The foresT-oiMcer may, from lime :o ume, with the previt>us sanction of 
Power to ‘.top way«; .ind the l.ocal CJovemmeut of of anv officer duly aiiihonzcd 
^.wAtei-courses in lescrveU in lhat bclialf. mIo|) aiiv public Of private wayorw'ater- 
forests. course m a reserved tortsi: Providtxl that a substitute 

for the way or water-course so stopped, which the Iv'cal f.iovernmcnt deems to be 


* Read now the l.anJ Acquisiiion A( i ( 1 . of 1894), s. 2. 

t Thu reference to n. 16 ol Art X, ot i8;o snould now be read if referring to s. 16 
9 f Act I, of i894.«-See 1. a of the latter Act. 


tern. 

▲ot7. 
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18701 reasonably convenient, already exists, or has been provided or con'atructed by the 
forcst-oBScer in lieu thereof. 

foi^ 25 . Any person who— 

(fl) makes any fresh clearing prohibited by section 5; or 

(i) sets fire to a rescned forest, or, in contravention of any rules made by 
the Local Government, kuulles any tiro, or leaves any fire burning in such man¬ 
ner as to endanger such a forest; * 
or who, in a rcsen’ed forest— 

(c) kindles, keeps, nr carries any fire except .it such seasons as the forest- 
officer may from time to time notify in this behalf; 

{d) trespasses or pastures cattle, or permit cattle lo trespass: 

(je) cause.s any damage by negligence in felling any tree, or cutting or 
dragging imy timber: 

(y) fells, girdles, lops, taps, or burns any tree, or strips off the bark or leaves 
from, or otherwise damages, the same; 

{g) quarries stone, burns lime or charcoal, or collects, subjects lo any manu¬ 
facturing process, or removxs, any fores'.-produce 

clears or breaks up any hind for culi.vatiou or any o:iicr purpose; or, 


(r) in contravemion of any rules winch the Local t jovernrneut may from time 
to lime prescribe, “kills or c.ucIks elejdunts.I* ' hunt^, fishes, poisons 

water, or sets tra]>s or snares, 


shall be punished w::li mipnsiiumeni lor a t^'rm wliicii iniv extend to six 
months, 01 witii \\\\-: not exccilaiLr tiv * uiiridr ■ i rUiJf *s. or w..h b-nh, m addition 
to such compensauon tor ilamage done to the f jrc'.t as the tonwvting Court nuy 
direct to be paid. 

Nothing m lies section shall \ k ' deeme 1 to pr<ih«b;: ;ic: done by per¬ 

mission in writinsr 01 the foresi-oliiL -r, or unJtT any ruir made by the f-Oval (lO- 
vernraent; or (^-^1 the exercis: of ,v\\ r-gh: connniu^i und'T seciwui 14. clausi* 
or created by grant or contract in uriLsng made by or on belialt (jf Ciacniment 
under section Z2 


Whenever fire is caus"d wiifully or bv gross ncgiigeni e m ' rf‘Served forest, 
the T.x>cal (I')^ern^v‘nt miy inotv.cdisunding trial any p'-iiali' has bo'Ti inflkted 
under this sercun) direct that in such forcer, or anv poruon tiic exercise of 

all rights of pasture or to forest-produce shall lx* stispeudfd lor hikIi ]»eriod as it 
thinks fit. 

26 . The Local (jovurnmont in.iy, witii tlu; ]>rcviOiis sanction of the Go\cfr4or- 
Power to declare forest ni» GiMieral in Council, liy no: 'lie anon in ih*' local olHcial 
longer reserved. Gazeth*, d'recl tiiat, from a da:«- fix»‘d by sikh noti¬ 

fication, any forest or any portion thereLt r-serv-jd muler tins Act bliali Lease to be 
a reserved forest. 

From the date so fixeil, such forest nr portion shall c#'as<‘ to be res''rvcd ; but 
the rights (if any) which have been extinguished there'n shall not revive in conse¬ 
quence of such cessation. 

* Cl. (6j of s 25 has been substttutt-d for ihc original rlanst: by the Foresi Aci (V, of 
1890), s. 7. The original clause ran as follows * ‘ (bj sets fire to a reserved forest, or 
kindles any fire in such manner as to endanger the same," 

t The words quoted are repealed in the North Western Provinces. Oudh, the Central 
Provinces, and Coorg, and in local areas to which the Elephants' Preservation Act (VI. 
of 1879) extends or is extended.—See s. 2 of that Act, 
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larrg. 

Aot7« 


27. The Loca! Government may, frrjm tjme 10 lime, assi^ to any viJlage- 
- , community the rights of Government to or over any 

ma ono vi ge ores r, which Jjas J>wn cotistituted a reser%*ed forest, and 
may cancel such assignment. All forests so assigner) shall be called village- 
forests. 


The I^al tiovernmmi may, from rime 10 nm^ mike rules for regulating 
tlw nanagement ot village-lores’,s ])resjr:blng tho coudltif>ns under 'whidi the 
community to wlucli any such assignment i> nude may iijirovidovl with timber or 
other forost^proJuce or p.isiur^\ .ml liieir .Uri'-s for th; jiro^e^jon and improve¬ 
ment of such forest. 

All provis'ous of this AlL relainig io reser\ed torc’^'s siull ^so far as they arc 
consistent with iIr- rules so inadci apjfly to \iliage-forc'.ts. 


CHAl'IKK J\. 

(Vkhteci'KI^ I'MKH.m. 

28. Idle I- IS il Government nuv. iMtii tnn ' im t.m;, by ;i naicanun \\\ tiie 
,, loi a! otliLiai' j.uette, declare tiu* pro ’*imhus this chap- 

rtrtrcir wrcv. . applicable lo any litft‘'it-iand or vvaaN^dand whicii is 

not iiicludeti m a rtsor.ed fores*:, im: A 'i.c.i ^ in.* prijp -riy (Jo;eminent, or over 
which the Goveniment iia> pr'*]jr:r;‘trv r or ij ;i, * or any part of the 

forcM-prOilnce of wbiGn tiie Government is cm.tled. 

The torf-sl-land and wasie-laml corn]jr:sel any ^vicii noidicaiion sliail be 
called a “proieae l lorc.st.’ 

No such n ita’n anon shall be* luidt^ unit-%s :iie nature an 1 exteni of the rights 
of Government .ind of pri.ate porsitus ,n ■»" ■>* er tne t nes'-lvi.l or wastedand corn- 
p>ris<.sl tiierein tuve b;cn en juue.l av' ) ,\u I a: a survev or seitlomcnt, or 

in sUch other m.mn'‘r as the Loca! Governm nit tirtik'^ sutJK.rn;. 

Kvory sucii r*\')rd siiall be pre.sunK’d to!».; ^o:rc\i uni.! the contrary is prov¬ 
ed : 

rr^ivivled iliat a . in die case of .iny torcst-land »»r waste-land, the l-ocal Go¬ 
vernment iJimks tuai suGi emjuiry and rivord aio nt\e.''sary. but ihat tJiey will 
occupy such leiigih oi tmii.’ as iliai t.ne r.ghts o! 1 i.>\emmenL w.ll m uie incaniime be 
eiiJangereil, the Local Go*ernineiK may'pendmg smh eii<|iijry and record) de¬ 
clare such land in be a pno-cte 1 forfVu. so as nn: :o abridge or aiTcLi any ex¬ 
isting rights ok mdiVKiuais or communiUes, 

29 'idle I/>val litivernmeiii may from lime to 
imie, by nuiificauou in the lucal ntlicia! <iazetie,— 

(ii) declare anvcl a^s ni in a protected forest, or any trees in any such 

^ . loresl, 'a> be reserved from a dale fixed bv such notifi- 

reseivinir trees. 

cation ; 

declare that a portion of such forest he dosed for such term not excced- 
rlosinr forests twi fU} vcars as the [ax'al Govemmeni dunks fit, 

and tliat the ngliis of private persons (it any) over such 
portion sliall be suspended during such term: Trovided dial die remainder of such 


Power ifj is*.ue notiiii auon— 


* A% to the application of provisions reUlmg to protected forests (l) to land not the 
property of the Government, sec s. 38 ; U) to forests, waste-land, or produce, the joint 
property of the Government and other person^, lec s. 79, in/ra. 

rcr. Ct. 




i86 


FORESTS. 


18 ?& forest be sufficient, and in a [ocality reasonably convenient, for the due exercise of 
the rights suspended in the portion vso cIosckI ; 

(f) proiiibit, from a dale fixed as aforesaid, the quarr)'mg of stone, or tliC 
prohibiting collection of for- burning of lime or charcoal, or the collection or sub- 
est-producer&c., jection to any manufacturing process, or removal, of 

any forest-produce, in any such forest, ami tiie breaking up or clearing for cuUi* 
and breaking up or clearing v.uion, tor l)uilding, for herding cattle, or for any other 
ofUad. purpose, any laud in any sucii barest; and 

[ef) alter or cancel such declaration or prohibition. 


30 . The Collector or Deputy Commissioner ot the district sliall cause a 
Publication of transiitiun translation, into tin.' ^ln^'uag:<' <)f tin; district, of every 
of such notirication in neigh- notification issued iinJer section to be alhxed in 
bourhoud, conspicuous plice in every town and village in the 

neighbourhood of the forest comprised in the notification. 

Power to make rule‘;h^rpr.»- 31 . The Local Government may from lime to 
tected forests. time make rules'^ to regulate liie fifihjwing matters:— 

(a) the cutting, sawing, conversion, .ini renun.il ol trees and limber, and Uie 
collection, manufacture, and renvival ot fonst-produt'c. from prfjtected forests; 

(If) tJie granting lI i-/ rh.* >nlt.ih;t inis of lo’-^ns and village^i in iJjc 

vicinity of protected lores:s lo iak»* irees. umber, or “dier fore^;:-produce tor ihoir 
OTO use, and the pniduction anti reiurn of sn-'o in' mse- !iy si^ji pt-rsrms; 

(f) the granting of license-. t«i jicr'^^niN b-lling ot rcnuiving tree- or limber or 
Other forest-province from such f-iresis for tii- pvirji >se^ of trade, and the produc¬ 
tion and return of sucli licences I’V -lu ii per'.ju-: 

(rfi the payments uf auvi i.j be mt h* by the persons ineuL;nn’*d \ii clauses (<^) 
and (c) of this section for p-.Tm>s:fiii to lu*. s;kIi Tees, .^r ni t^nllecl and remove 
such timber or other forest-produce; 

(^) the other payments (if any) to be made by rhein :n respect of such trees, 
timber, and produce, and tlie p^at.c*^ H'here sudi payments .shdl be made; 

(/] the examination of f ire-.sjtrodLice p.issing out of sucii icir»’sts; 

(^) the clearing and breaking up lau 1 >’ mu nr oiher purposes 

in such forests; 

(i 4 ) the protection from fire of timber ly.nc in .su-.h forest'i and of trees reserv¬ 
ed under section 29: 

(j) the cutting of gr.iss .and p.i.siurin/ t.attle in such f^'n*s!s, 

(»“kiiii ng or catching olcpiiau’.s, 'r hunung, sliootiE^g. fislung, poisoning 
water, and setisng traj»s it snares in su*-h h'rcsi.^; 

(Jt) the protection and managonmit of any p>'jftion of .a forest closed under 
section 29; 

(/) the exercise of rights referred :o n\ sec:i<>n 2S. 


• For rules under 9 lor— 

(/} Bombay, stt pp. 167, 171. and 174 cf the Bombay l.ist of bora) Rules and 
Orders, Ed. 1S96; 

(j) For protected forcstt-t of Nairn Tal, Ranlki^et, and Laliipur, are p. of the 
N -W P. and Ouclh List of Lor,!! Ruifs and Orders, Ed, 1894, 
f In cl» (7 ) of s 31 the words qtjoted ar^r repealed in the North-Western Provinces, 
Oodh, the Central Provinces, and Cojrg. rind in lu-.i! areas to which the Elephants' Preser¬ 
vation Act (VL of 1879) exte^d^ or is extended —Sec a. 2 of that Act. 
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Penaltiei for act* in contra- 32. Any person who commits any of the follow- 

vcntion of notificatiuo under r^ffgnces:_ ' 

section 2g. ® 

(tf) fells, girdles, lops, taps, nr burns any iree reserved under section *9, or 
strips off the bark or leaves from, or otherwise damages, any such tree; 

(/t] contrary to any prohibi'.iuri under section 29, (juarries any slone, or burns 
any lime or charcoal, or collet ;s. subject to any manufacturing process, or le- 
iiioves, any forest-prodiice; 

(r) contrary lo any prohibifiuii under section jy, breaks up or clears for cul¬ 
tivation or any other purj^osc aii> land in any protected forest; 

(ii) sets fire to such forest, ru' kintUes a firj without tak.fig all reasonable pre¬ 
cautions to prevent its spreading any trees reserved under section 59, wheilicr 
standing, fallen, or fellcfl, or to any closed portion of such forest: 

(f) leases burning any fire kindled by him in the vicinity of any such trees 
01 closed portion * 

(/) fells any tree or drags nny tindjer so a^ to damage any tree reserved 
as aforesaid; 

U’') peinuis cattle ‘o damage any such tree: 

[h] uitriuges any lule made mvler section 31 : 

shall he punishcii ’.\i:h impr'-ioninent for a term wliicli may extend to six 
niuutlis, or \Mlii line wiii».h may rxicud \f) ri^e hundred rupees, or with both. 

* * Wlirne^er tire is caused w.lfullv or by gross negligence in a protected 
tffieil, ihe lajL.ii ^Jirv^^rMiRTi! nuy (noiaithsUnding tuat any penally has been 
lodicied imdt;r this sc^ciion) d rer.i ihat m ^-Livh tures: or any ]»orEion the reof the 
\t.:rf!rte of aiiv r ghi nf pasiure ui to t-jr^s:-jircdiicc shall be suspended ^or such 
pcTif'd a'^ :t ihink^ fu. 

33 V'-thinL' ui this fiiAp'ivr siiil! be dtietned tfi pn iubll any act done with 
N*.thing in ills u> ^ht* penn.^'-.on ’ll wnljig 01 ihe forehl'Oilicer, or in 

^.r.‘h,lnt ku Unt.t’ :i avvord,iiKe Willi niles mad.c under secUon 31, or (ex- 

Lt’pt iu rei;ards any port.on of a fores! lIl'ScJ under 
'»‘LtU)n “ 01 any rights '.iic t \'T'. se cl whuta in-s^ been ‘'U-'pcJidcd under scctioti 
\J! ")f in ine (’X'-ri;Nv tfl anv r-r'*'*' R.corded under sclLiou 


^ ii XPI'KK 

! iikK'i- I'MUK A'U comes :\ro Force 

34. Wahin nu'uihs Irotn ihr dale on \\h:ch ih’5 Act comes intj 

Krests uiidfi ifuj rrv,inLV' I*'Rc 'H liic tcriiiurit'r* adm'ui^icrcd by any J,(jcal L/o- 
itf’.uai, r. <viicii II.is. Au VLrnment. such tjavt;ruiiH*nt "liall, after euntideration 
lomc- ;iuv» t- 1 . I Pivcrnmcjit and private persons iu 

all foresi-IaiuK or x^aste-laiuls ilau imder its executive conirol fur purposes ot 
(orcsi-con''( rvaiicy, detenu.iie wiiah oi sulIi lands (if any/ can, accord:ng to 
lusticc, cnipiiiv, audi goud t<'U>wCieiiCe, be classcvl as rtsctved forests or protected 
under this and d»,clare. by nniiULawon in ihc local olTicial Ga,:e!le. 
any laiuls so i. lapsed lo l)c reserved or proiecied forests, as the case may be; 

Provided (hat such dt^ciaraiion shall not affect any rights of the Governmen! 
or private persons to or (''.er anv land or forest*produce in any such foresti which 
liave. previous U) the dale uf sucti dicclaratiou, been enquired into, settled, and rc- 
Lorded in a manner whicij the I-ocal Govcrninenl thinks sulficicnt: 

* This paragraph has been aildccl by the Indian Forest tAmeadment) Act (V, of 1901;. 

S. 2. 

t The words and figures <|uoted have been inserted by the Indian Forest (Amend- 
ntcnl) Act {V. of 1901), a. j 
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161 S, Provided also that, if any such rights have not, on such date, been so enquir- 
' cd into, settled, and recorded, the Local Government shall direct that the same 

shall be enquired into, settled, and recorded in the manner provided by tins Act 
for reserved or protected forests, as die case may be; and, until such enquiry, set¬ 
tlement, and record have been completed, no such declaration shall abridge or 
affect such rights. 


CHAPTER XL 

Of IHK CoNIROL OYER FORKSTS AND IaNDS NOT BKINC; THE PROPERTF 
OF Government, 

35 . The Local Government may, from time to time, by notification in the 
Protection of forests lor local official Gazette, regulate or prohibit in any for- 

Bpecial purposes. est or waste-land— 

(a) the breaking-up or clearing of land for cultivation ; 

{b) the pasturing of cattle ; 

(t-j the firing or clearing of tlie vegetation ; when such regulation or prohi¬ 
bition appears necessary for any of the following purposes:— 

25 i —for protection against storms, v\indi, loliing stones, fljods, and 
avalanches ; 

27 id —for the preservation of die soil on the ridges and slopes, and in the 
valleys of hilly IracU, the prevention of landslips and of the formation of ravines 
and torrents, and the protection of land against erosion, or the deposit thereon 
of sand, stones, or gravel ; 

jrd — for the inainrenance of a water supply in spnnL-s, rivers, anti tanks ; 

4th —for the protection of roads, bridges, railways, and other hnei of com¬ 
munication ; 

jM—for the preservation of the public health ; 

and may alter or cancel such notification. 

The Local Government may, for any such purpose, con'^truct at its own 
expense, in or upon any forest or waste land, such work as it tijuiks lit : 

Provided that no such notification shall be made (jr w’cik begun until after 
the issue ' f a notice to ihe owmer of such forest or land, cahnig on him to show 
cause, within a reasonable period to be specilh-d in such nonce why sucii notJ- 
ticauon should not be made or work constructed,ani until his objectiou (if any), 
and any evid^-nce he may produce in support of tht s,irne, hive bjen heard by 
an officer duly ai-pointed in liiat behalf, and have been consid,ircd by ilic LoCud 
Government, 

36 . In case of neglect of, or wilful disobedience to, any regulation or pro- 

PoA'cr to a&5u nc ni&nsf^c- hibition under section 35 * d' the jjurposcs of any 

ment of forests. work to be constructed under that section so require, 

the Local Government may, after notice in writing to the owner of such forest nr 
land, and after considering his objections (if any), plat-e the same under the 
control of a forest-officer, and may declare that all or «nv of the provi.sious of 
this Act relating to re.served forests shall apply to sucii forest or land. 

The nett profits (if any) arising from the inanageme’‘t rA sucii forest or land 
shall be paid to the said proprietor* 

87 In any case under this chapter in the Local Government coti- 
Expropriation of forests in aiders that, in heu (A placing the forest or hind under 

rertain tai,es. the control of a forcsf-officer, the saini sh. mid bo ac¬ 

quired for public ^ urposes, tlie Local Governrn iii may proceed to acquire it in 
the manner pnscrib'^d bv the l^nd AcquiMti.’u ALt, tSyc,,* 

• Read now the Land Acqui.siuou Art '1, uf iSi;4;, s, 2. 
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The owner of any forest or land camprised in any notification under section 
35 may, at any time not less than three or m^re than twelve years from the date 
thereof, require that such forest or land shall be acquired for public purposes, and 
the Local Gk)verament shall acquire such forest or land accordingly. 

88 . The owner of any land, or, if there be more than one owner thereof, 
Protection of forests at re- l^he owners of share? therein amounting in the aggre- 
quest of owners. gate lo at least two-thirds thereof, may, with a view to 

the formation or conservation of forests thereon, represent in writing to the Col¬ 
lector or Deputy Commissioner their desire— 

[а) til it such land be managed on their behalf by the forest-officer as a re¬ 
served or a protected forest on such terms as may be mutually agreed upon; or 

( б ) that all or any of the provisions of this Act be applied to such land^ 

In either case, the Local Government may, by notification in the local offi¬ 
cial Gaactte, apply to such land such provisions at this Act as it thinks suitable 
to the circumstances thereof, and as may be desired by the applicants. 

Any such notification may be altered or cancelled by a like notification. 


CHAITER VIL 

f)K THE DoTV on TiMHEK AND OTHER FoRESr-l'KOin CE-*^ 

39 . The Txical Governineni, with the previous sanction ot the Governor- 
Power to impose duty on General in Council, may levy a duly in such manner, 

timber. at such places, and at such rates, as 11 may from time 

to time prescribe by notification in the local official Gazette on all timber "or 
other forest-prod uce/’t 

(a) which is produced m iiriiish India, and in respect of which the Govern¬ 
ment has any right; 

(/y) wliicli is brought from any place beyond the frontier of Hriiish India. 

In every case in which such duly U directed to be levied otf valorem^ the 
Power to fix value for Local Government may, with the like sanction, from 
valorem duty. time to tiiiio, fix, bv like notification, the value on 

which such duty shall be assessed. 

All duties on timber " or otner forest-produce,’f which, at the time when 
this Act comes into force in any territory, are levied therein under the authority 
of the Local Government, shall be deemed to be and to have been duly levied 
under the provisions of this Act. 

40 . Nothing in this chapter shall oe deemed to limit the amount (if any) 
bimit rtot to apply to pur- chargeable as purchase-monev or ro3alty on an^ tim- 

chise-money or myaity. her OF Other forest- produce, although the same Is 
Iqvied on such timber or produce while in transit, in the same manner as duty 
is levied. 


* This heading has been substituted for the original heading, “ Of the Duty on Tim- 
bar," by the Forest Act (V. of 1890), s. 8, sub<s. (i). 

t The words quoted have been inserted by the Forest Act (V*. of 1890), a. 8, lob* 
a. (a). 


lam 

Aek7% 




190 


F0Ii£STS. 


CHAPTER VIII. 

Aot 7 i Of thk Control of Timbbr and other Forkst-produce in Transit. 

41 . The control of all rivers and their banks as regards the floating oi 

Power to mtke ruie^ to re- timber, as Well as the control of all timber and other 
piUte transit of forest-pro- forest-prodiicc in transit by land or water, is vested 
in the Local Government, and it may from time to 
time make rules* to regulate tiie transit of all timber and otiier forest-produce. 

Such rules! may (among other matters}— 

(a) prescribe the routes by which alone timber ** or other forest-produce 
may be imported, exported, or moved into, from, or within British India; 

( 3 j prohibit the import aiul export or moving of such limber or other pro¬ 
duce without a pass from an officer duly authorized to issue the same, or other- 
trise than in accordance with the conditions of such pass; 

(0 provide for the issue, production, and return of such passes, and for the 
payment of fees therefor ; 

provide for the stoppage, reporting, examination, and marking of timber 
Or other forest-produce in transit, in rosi>ect of which there is reason to believe 
that any money is payable t3 Governtnont on accounl of die price thereof, or 
on account of any duty, fee, royalty, or charge du»‘ thereon, or to which it is 
desirable, for the purposes of this Act, to affix a mark; 

(«) provide for the establisliment and regulation of depots, to which such 
timber or other produce shall be taken by those in charge of it tor examination, 
or for the payment of such money, or in order that such tnirks may be affixed 
to it; and the conditions under which such timber or other produce shall be 
brought to, stored at. and removed from, such “depots;'5 

(/) prohibit the closing up tir obstructing of the channel or banks of any 
river used for the transit of timber or other forest-produce, and the throwing of 
gmsSf brushwood, branches, and leaves into any such river, or any act which 
may cause such river to be closed or obstructed; 

(g) provide for the prtivcntion and removal of any obstruction of the chan¬ 
nel or banks of any such river, and for recov.-nng the cost of such prevention 
Or removal from the person whoso acts or negligence necessitated tlie same; 

i^) prohibit absolutely or subject to Londuion^, within sjiecifietl local 
limits, the establishment of saw-piis, ihe conwriiiig, (.uttiiig, burning, concealing. 
Or marking of timber, the altering or t-fFaciug nf any marks on the same, and 
the possession or carrying of marking-itamincrs nr oilier >mplcincnis used for 
marking timber; 


• For rules made by the Gavernmrnt of lirr.jT.’il to rcgulntr the traniiii of timber on 
the Gandak river so far as it flowi; within the lunsdirtion of that Government, see Cal¬ 
cutta Gazette. iSgS, Pt. I , p, 141. 

t For rules mads under this section for— 

(f) Bombay, see hst on p. lix. of the Uombay List of I.ocal Rules and Orders. Vol. 
i., Ed. t 80 , 

U) The Central Provinces, see p 25 of the Cvnlral Provinces List of F,^cai Rolei 
and Orders, Ed. 1896; 

f j) The N.-W. P , see p. 66 of the N -W P. and Oudh List of Local Rules and 
Orders, Hd. 1894. 

t In cl. (a) of s. 41. the words " or other “ have been substituted for the words “ and 
other hy the Forest Act fV, of 1P90), 5. 8 , sub s fji 

4 The word ''depots " has been substituted for the word '*dep6t'' by the RcDealiiif 
jmtf AmMding ActfXlL of 1891). ^ ^ «xepMimg 
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«(z) reguUte the uae of property-marks for timber, and the registration of fflML 
such marks; prescribe the time lor which such registration shall hold good; li- '"TmST 
mit the number of such marks that may be registered by any one person, and 
provide for the levy of fees for such registration. 

The {^cal Government may direct that any rule made under this sectioa 
shall not apply to any specified class of timber or other forest-produce or to any 
q;>eclfied local area.* 

42 . The Local Government may by such rules prescribe as penalties for 
Penalty (or br^h of rules ^be infringement thereof imprisonment for a term 

made under section 41. which may extend to six months, or 5 ne which may 

extend to five hundred rupees, or both. 

Double penalties may be innichxl in cases where the offence is committed 
after sunset and before sunrise, or after preparation for resistance to lawful au¬ 
thority, or if the offender has been iire'iiously convicted ol a like offence. 

43 . The Govcnnneni shall not be responsible for any loss or damage which 
Government and forcit-iffti- m.iy ucrur hi res])LM't of any umber or other forcst- 

cers not liable ujt \Uu\ai;c u produre while at a depot established under a rule made 
(ore^t-Furudure at dvput under si\.tion 41, or while detameJ elsewhere tor the 

purposes of this \{. \; ,ind no forf^i-ulu^er siiail b-j responsible tor any svich loss or 
damage unh'-s he cruses suih los> ot dama'jre U'-gheontlv. lUAhehjusIy, or frau¬ 
dulently, 

44 » In L,ise ui any ai.cKl*-ni or <-nter4*-iu } tieoiUing danger Lo any property 
AM persons Umnd to .iid sn iin) it dept 1, evciy person employed at such 
cast of acadfni at depot. depot, \ineliier b\ ilje Government, or by any private 
person, shall rentier Uj anv iitre.'t-tttheer or p^jlici^oiheer demanding his 

aid in avenuig mkIi daiigci and setuiiug nueh prujieny from damage or loss. 


CHAl'IKK IX. 

Of TH£ CoLi.KCTIOV 1)I DkIKI and StRANDKn riMUEK. 

Certain kinds uf tiin)>er to 

be deemed fwoperty ot Go- i^mber toiiud adriji, beached, Stranded, 

vernment iinU) tiilr then-tn , i 1 t 

proved^ and may be CdUecCeU sunk , 
accordingly. 

all wood or tiinber bearing luar ks uiucli have not Ihxii registered under sec* 
tion 41, or on which tiie inark^ ii.ive lieen obliicraied, iiliercd, or defaced by fire 
or otherwise; and. 

in such areas as the Local (.h>veniment dtrecis,t all unmarked wood and 
timber, 

shall be deemed la be the property of Government, luiless and until any per¬ 
son establishes his right and title thereto, as provided in this ch-apter. 

vSuch timber may be collectcvl by any forost-oflicer or other pterson entitled to 
collect the same by virtue of any rule made imder section 51, and maybe brought 


* This para* has been added by the Koiest Act (V, of iSgo), s. 8, sub>s. (,^). 
t For lutes for— 

(/) The Central Provinces under s, 45, ace p. 30 of the Central Provinces List 
of Local Rules and Orders, Ed. 2896,* 

(?) The N.-W. P. and Oudh, see p. 66 of the N.-W. P. and Oudh List of Local 
Rule# and Orders, Ed« 1694. 



193 


FOXBSrS. 


to such dep6ts as the forest-officer may, from time to time, notify as depdts for the 
reception of drift-limber. 

The Local Government may, by notification in the local official Gazette, 
exempt any class of timber from the provisions of diis section, and vrithdraw such 
exemption. 

46 . Public notice shall, from time to time, be given by the forest-officer, of 
Notice to claimants of drift- timber collected under section 45. Such notice shall 

timber. contain a description of the timber, and shall require 

any person claiming the same to present to such officer, witltin a period not less 
than two months from the date of such notice, a written statement of sucii claim. 

47 . When any such statement is jire.sented as aforesaid, the forest-officer may, 
Procedure on claim prefer- after making such enquiry as he thinks fit, eiilier reject 

red to such timtier. the claim after recording his reasons for so doing, or 

deliver tlie timber to liie claimant. 

If such timber is claimed by more than one person, the forest-officer may 
either deliver the same to any of such per.stjns whom he deems cm It led thereto, or 
may refer the claimants to the Civil Courts, and retain the limber pending the 
receipt of an order from any such Court for its di.sjjosa). 

Any person whose claim has been rejected uiiilcr this section may. within 
Onreicctii>ni>fi'iaini to such three* months tiom the date of such rejection, msiiiuie 
timber, <.laiinani may institute a suit to ret.over possession of the limber claimed by 
liim ; but no person shall recover any compensation or 
costs against the (joveniment, or agam-i any foresi-ullictT. on account of such 
rejection, or the detention or removal of any limber, or tiie delivvry thereof to 
any otlier person under this section. 

No such timber shall be subicei to process of any Civil, Criminal or Revenue 
Court until it has been delivered, or a .suit has been brought, a-- jifowded in this 
section. 

48 . If no such statement is ]>resented as aforesviid, or it tlie claimant omits 
Disposal of unclaimed tim- ^0 prefer liis claim in the manner and within llic period 

her. prescribed by the notice issued under section 46, or, on 

such claim ha\ing been so prefcrrcxl l»y iiim and having be^m rejected, omits to 
institute a suit to recover possession of sucli liml^r withm the furtiier jKwiotl limited 
by section 47, die ownership of such timber siiall vc.'it in the Government, or, when 
such timber ha.s been delivered to another person under section 47, in such olher 
person free from all encumbrances “not created by him.' f 

49 . The Government shall not he res;»onsible for any loss or tl.uuage which 
Government and its officers niay occur in respect of any liinlKT collected under 

not liable for damage to such Section 45, anti no forest-ollicer shall bo respon.sible for 
any sutli loss or damage, unless lie causes such loss or 
damage negligently, maliciously, or fraudulently. 

50. No person shall he entitled to recover posscs.sion of any limber collected 
Payments to he made by OF delivered as aforesaid until he has paid to the forest- 

?***!S"^ timber is de- officer or Other ]>erson eniitlerl to receive it such sum 
uveiedto im. account tliereof as may be due under any rule 

made in pursuance of section 51. 


• The word “ three " has been substituted for the word " two ” by the Forest Act (V. 
of 1890), %. 9 

t The words quoted have been added by the Forest Act (V, of tSpob s. 10. 
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Power to meke rules and 51 . The Ijocal Government may, from time to 
preieribe penalties. time, make rules* to regulate the following matters . „ 

(namely);- 

(a) the salving, collection, and disposal of all timber mentioned in section 45; 

( 3 ) Ibe use and registration of Ivuls used in salving and collecting timber; 

(c) the amounts to Ijc jiaid for salving, collecting, moving, storing, and dis¬ 
posing of such timber; 

(d) the use and registration of liainmers and oilier instruments to be used for 
marking sucli timber. 

The Local (jovenmient may. froni tune to time, jirescribe, as penalties for the 
infringement ot any rules m.ub' nndiT th-^ s-^ciion. nnpnsomnoni for a term which 
may extend to six munili.**, or fine whudi may extend to five hundred rupees, or 
both. 


CH A [TER X. 

I'rNALTlK^ AND LKOCKTirKF 


52 . When there k reason lo iieli -cv' duu a forest-oftence has been commit- 
Seizure ol pr'-|>rrtv Jialili* 'ti r-.: ni ,i:\y joreVi-jiroduce, suchproduce,to- 
tu lonirst'll ,lI' '. /m ^ wifts. and Cattle used in 

committing rmy ^iiLh '^fteiu'*. rn.iv i by any loiesl-oilicer or police- 

oflicer. 


Eu*ry otlii'tT -ri/.mg anv prit^n 

Application till. ati n. ‘t 

of fiucii seizurr lit ‘lin* Magistr.i '‘hi 
of which the sc:/lire Ji.is hr^ii midi' 


■rtv un l.T uiis se.'non shall place on such pro- 
riiuiri; ithIum* ng liia: the same has been so 
iiid sImIL us as iru\ be, make a report 
.rjg ^;ir lu '.IMU 1i Ijy tile offcnCC On aCCOUnt 


l^rovided lii.iJ, when th^* v ’.vitli to wh'.Lb such offence is 

believed t(> h.iv** I'^'u r'lmni'in' i 1- n' p’lrper'i m 1 (jownimriu. and ilio offender 
is unknown, i: 'O.ill lv- -* ,*iver in.ikts. .i'* si-on as may be, a report 

of the ^‘^rcunl^[ano‘s [n ii> mI snjii'Pur. 


63 . U|vin the .mv su' ii r^oor, die Ma^isrrate shxll, with all con- 

, ,, vr'iiien: d^)i. take siie)i measures as mav bo noces- 

rcice' ufL c-iciijKTi. arrest and trial of die offender and the dis¬ 

posal of the prijpertv according n* i.ivc 


54 Ail timber <m' tores’^-priduco wits h w iK>t the prop'.'rty of Government, 
l-Vtf'pijtBnrndu((*, to';!'., tVtiind ill Tesper’ til wiiivli .1 frjri'Si*t*ffoncc bas boon com- 
when lia'ih* to r.infi».raiifjn. m'ltcd, Aud .ill tords. biuts, cifts, aiid catllo uscd in 
committing any fore.sK'fT''nce. shall be lialile to cnarisiaiion. 

Sucli confiscation may be in addnion lo any other punishment prescribed 
for such offence. 


* For rules under s. 51 [or— 

(r) Bombay, pp. 101 and 192 oi thr Bomb^iy List of Local Rules and Orders 
VoL 1., Ed, iSot); 

( 3 ) The Central Province*!, set* p. 30 of the Central ProFinccs List of Local Rales 
and Orders, Ed. ]8 q6; 

{3) The N.>W, V. and Oudh, see p. 66 of the N.-W. P. and Oudh List of Local 
Rules and Orders, Ed. 1894. 


fCr. Ct. 
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1978. 55. When the trial of any forest-offence is concluded, any forest-produce 

D»poiial,on conclusion of ’’^'spect of which such offcnce has been committed 
AOt 7. trial for forest-offence ♦of pro- shall, jf iL is the property of (Jovernment, or has been 
duce in resMct of whirh it confiscated, i>e taken clmrp;e hv a forest-otficer ; 
wasGommitt . disposed of in such 

manner as the Court may direct. 

50. When the offender is not known or cannot he found, the Ma^strate 
Procedure when offender Hiav, if he fimls that an offence has been committed. 
Mt known, or cannot be order the property in respcit of wliicli ilic offence has 
been commiiitd to he ^.ontlscated and taken chargee 
of by the forest-officer, or to be made fu-cr to the person *■ whom the Magiistratc 
deems to be entitled to the same: 


Provided that no such order shall he made until ihc expiration of one montfi 
from the date of seizing; such prriponv, or withoiu hearing; the person (if any) 
claiming any right thereto, and the ifv^icncf.- (ii' any*' \\hicli he may jjroduce in 
support of his claim. 


57- The Magistrate rnav. notwith^mdiut; aimlnni^ iicrcinbeforc contained, 
direct ti e sal*.- "f an> pn’periv sc zed unthT scctKin 52 
and suhjc^. i in spco') and iMlural dirav, and may deal 
with till* procrrds as In.* wnild [ia\c dealt ith such pro¬ 
perly if a had not been snltl. 


Procedure as to pcri'^hable 
property seized under section 
53. 


58. TTie officer who made the st'izure under m 52 . or aiiv of his official 
Appeal from onler. .mder or ,i:n p--Tv>ri d oMi.o^r h.- inten-Stcd in 

sections 54. 55 , and 56 , tiitr properly '■) senv I. may. vMtnoi one month from tiie 

date of any order passed under .section 54 . s. 5 . or app^.il 'nerd'rom lo the Court 
to which orders made by such Magistral** an* i.rd:iiar:iy ajipeilahie. and the order 
passed on such appeal shall be final, 


59. When an order for the confiscir;.,-] if \uv propf*rtv has been passed 

Property when t.i ire^t .n unJ'"'’ nr as ;lw m.iv hi. ;tn(t the 

Government. pcnnd iiTn.Led Iiy station c'' f'r ail :ip[»'J:d fnim such 

order has elapsed, ,ind no sui^h app*il in*' *oti !*rctt*rr "I. *ir v\ik*n, i<n hu. ii an 
appeal being preferred, :ho Appellate Courr > nnfirinN -u. I; ir i-rr n r \>p{;<,i i)f fh»? 
whole or a portion of sucii pmpery, ^u^ u prop-jr v -c }>.»r:w*;i tiuno'if. as the 
case may be, shall vest in the 1 io'eruniciu tree fr-»ru all 'm utahrinees 


00. Nothing hereinbefore fonta.ned i>e th^/'ineii ‘o pn^vent any olficer 

Saving of power \n release empowered Hi lurljalf liv tiu: Lotnl Government 

property seized. troin dircv 0 an\ oin** Oie imineJi.iic rdcaseof any 

property seized under section 52 . 


01 . Any forest-oificer or policc-oiTp'rr vexatiou%Iv aiki unnecessarily 
Punishmfns for wrongful ^nv property on preTeuce of property lia- 

w*ttre. |)io to ci'iifi^iMTion under Ui!?' Ait, siiall lie punished 

with imprisonment for a Oirm whicn mavexuiad to s.x monuis, or with fine which 
may extend to five hundred rupees, or wiin Ixjih 


Penalty for counterfeitinnf 
or defacinff mark.^ on trees 
and timber, and for alterin^r 
boundary-marks. 


62 Whoever, wiiii intern to cause damage or in¬ 
jury to the public or \o any person, or Itj cause wrong¬ 
ful gain as defined in the Indian Penal Code.— 


• The wordf quoted have been substituted for the words'* whom he deems to be eu* 
istM to tbe sane, by the Forest An (V of 1890), «. n. 
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(a) knowingly counterfeits upon any timber or ^landing tree a mark used by 
forest-oflScers lo indicate that such limber or tree is the property of the Government 
or of some person, or tliat it in-iy lawt'ully be cut or removed by some person; or 

(^) alters, defaces, or obliterates any such rn.ark placed on a tree or on timber 
by or under tile authonty uf a forest-officer; or 

(r) alters, moves, d'isiroys, nr fh;f i^xs any i>ou* * * § idary-mark of any forest or 
waste^land to whicii the provisions of tins \ct are applied, 

shall be punished witli iinpru^onment for a term which may extend to two 
years, or with fine, or witli both, 

63 , Any forcsi-oificer or polu'c-olti'.er may, without orders from a Magis- 
Power to arrest without wKiiou’- .1 warraui. arrest any person against 

warrant. whnni a riMSjiulile siispirion exists of his having been 

concerned in any m- e pun siiable wuu impns'mrnvnt for one month or 

upwards. 

Every Dlliccr making an arr-^ un h^r :his >n witiioiu unnecessary 
delay, Uikc or mmhI ilic p/rson arr-^toi tv^forc ti»e Mii»isirate having jurisdiction 
in the case, “ or lo ih * oliicer n . ii ir>s^o oi the n i trefit i>ol5Ce-stai’On.”* 

Notiling in this seci,f»n shall Ik* :o authorise such arrest for any act 

which i.s an olfcuce under Ciiipie; IV of this Act, unless such act has been 
prohibited und>*r Hcction clause iif 

64 Every hcer and p /h i-jficr'r prevent, and may interfere 

Power t ’ }.rcvrnt w.mnip, "he purji' -'•e o! jireventing, me commission of any 

sion td uffcMf.r, Itire^'l-offcn’ e. 

65 . d'h- or :ri? d'-ir;<it and anv Magistrate of ihe first class 

P(rwcr to tiv Mjir- ‘Jiupo vered m ilus behal^ by the Local 

manly. < i iviTniii'Mit mav tn' iHimanly. under the Code of 

Criminal Prn ■ dur :.; .oiy 'h *u '■ puiisiiiiihl' inly w::h imprisonment for a 

term not excc-.-duig six ruoiii';^. or mi * n it cx<.ei\hng five hundred rupees, or both. 

66. Nomirie m l-.-vnivd jirevem auv person from being 

0]K.‘Mti..n .if i.ther iaw< rt. f und. *r anv law fur any act or omis- 

luricd S' ni ’.vln.'t* t.visl'iuies an uffciice agauisi this Act, or 

the rules mtdv an i n ur iruin h*: n:: i w'd.* uni-T '.ncn utiiei law to any higher 
puuisimvisr .>r nMui'v iiun :.i pr I* I liv m-‘ rale- mtdo under tnis Act: 
Provided that n'l pvrson snail lie pnmsnvd twice tor me same offence. 

e7.J (/) IV L>.ai '‘rnmen: iniv, Irum mne to lime, by noufication in 
Power tu cirn(>nrie r (irn ’ik" osIk ..il GazcPc. oinj»,)s^«*r a t jfest olhccr byname 
1)1 as iiold:sig an office.— 

(jMo ill i’l'j): irr/.fn auv pcrvjn .iga.nsi wliom a reasonable suspicion exists 
tiiat he liiN • iiTniji:::i‘d aru itirvs.-ofteruc. urhor than an offence speci¬ 
fied in hi 'll secliun nr. a sum nf in >ncy by way of compen¬ 
sation I )r dr* whi.'li sul’ii person is suspected to liave com- 

niitird. an I, 

when any ]>ro]M nv has been as liable to confiscation, to release the 
same on jiavnitmi ol ilie value ilKTcot as estimated by such officer. 

* The wordn quoted hav»" been abided bv the Forest Art (V, of xS^o), s la. 

d Now District Mai^i^wate.—Seethe Code of Criminal Procedure lActV. of i8^),5.3. 

t Sec now Art V. of 1^98. 

§ S. 67 has been subsrituted for the original sertion by the Forest Act fV. of iflgo), s< 

1 ^. 


lam 
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(^) On the pajnnent of such sum of money, or such value, or both, ai the 
caMf may be, to such o6Elcer, the suspected person, if in custody, shall be tUa* 
charged, the property, if any, seized shall be released, and no further pro* 
oeedmga shall be taken against such person or property. 

(j) A forest-officer shall not be empowered under this section unless be 
is a forest-officer of a rank not inferior to that of a ranger, and is in receipt of a 
monthly salary amounting to at least one hundred rupees, and the sum of mon^ 
accepted as compensation under sub-section (/), clause (a), shall in no case 
exceed the sum of fifty rupees. 

68 . When in any proceedings taken under this Act, or in consequence of 
Presumption that forest- anything done under thi** Act, a question arises as to 
pmdoce belongs to Govern- whether any forest-produce is the property of the 

Government, such produce shall be presumed to be 
die property of the Government until the contrary is proved. 


CHAPTER XI. 

Cattlv-tricspass. 

68 . Cattle trespassing in a reserved forest, or in any portion of a protected 
Otttle Trespass Act, 1871, forest which has been lawfully closed to grazing, 
to apply. shall be deemed to be cattle doing damage to a pub- 

Gc plantation within the meaning of the eleventh section of the Cattle Trespass 
Act, rSyi, and may be seized and impounded as such hy any forest-officer or 
police-officer. 

70. The Local Government may, from time to time, by notification in the 
Power to alter fioes fixed by local official Gazette, direct that, in lieu of the fines 
that Act. fixed by the twellth section of the Act last aforesaid, 

there ^all be levied, for each head of cattie impounded under section 69 of this 
Act, such fines as it thinks fit, but not exceeding tiie following, that is to say:— 

Ra. As. 

For each elephant ... ... ... xo o 

„ each buffalo or camel ... ... ... 2 o 

„ each horse, mare, gelding, pony, coU, filly, mule, bull, 

bullock, cow, or heifer ... ... ... i o 

„ each calf, ass, pig, ram, etve, sheep, Jamb, goat, or kid o 8 


CHAPTER XII. 

Of Forest-offickrs. 

Local Government may in- 71 . The Local Government may invest any 
west forest-officers with certain forest-officer by name, or as holding an office, with 

the following powers, that is to say:— 

{a) power to enter upon any laud, and to survey, demarcate, and make a 
map of ffie same; 

( 3 ) the powers of a Civil Court to compel the attendance of witnesses and 
production of documents; 

(r) power to issue a search-warrant under the Code of Criminal Procedure; • 


* Read now the Code of Criminal Procedure (Act V. of 1898). 
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iji) power to hold an enquiry into forest-offences, and, in the course of such 
enquiry, to receive and record evidence. 

Any evidence recorded under clause {d) of this section shall be admissible 
in any subsequent trial before a Magistrate, provided that it has been taken in the 
presence of the accused person. 


18 ^- 
Act 7^ 


Forest-officers deemed pub¬ 
lic servants. 


72. All forest-officers shall be deemed to be 
public servants within the meaning of the Indian Penal 
Code. 


Indemnity for acts done in 
good faith. 


73. No suit shall lie against any public servant 
for anything done by him in good faith under this 
Act. 


74. Except with the permission in writing of the Local Government, no 
p ^ ^ j forest-officer shall, as principal or agent, trade in 

Fore&t*otncers not to trade. ... i j l l 

limber or other lorest-proQuce, or be or become tnter- 
ested in any lease of any forest, or in any contract for working any forest, whether 
in British or Foreign territory. 


ClIAPTET XllL 
Subsidiary Rur.ES, 

Additional powers to make 75. The l.ocal Government may, from time to 
rules. lime, make rules*— 

(a) to prescribe and limii Uie powers and duties of any forest-officer under 
this Act; 

(i) to regulate the rewards to be paid to officers and informers out of the 
proceeds of fines and confiscations under this Act; 

(f) for the preservation, rejiroduction, and disposal of trees and timber be¬ 
longing to Government, but grown on lands belonging to or in the occupation of 
private persons; and 

(d) generally to carry out the jirovisions of this Act. 

76. Any person breaking any rule under this Act, for the breach of which 
Penalties lor breach of HO Special penalty is provided, shall be punished with 
rules. imprisonment for a term which may extend to one 

month, or fine which may extend to five hundred rupees, or boffi. 

77- All rules made by the Local Government under this Act shall be pub- 
Kules when to have force of hshed in the local official Gazette, and shall thereupon, 
law. SO far as they are consistent with this Act, have the 

force of law’ ; 

Provided that no rule mide under section 27 , 31 , or 41 , shall be so pub¬ 
lished without the previous sanction of the Governor-General in Council. 


• For rules made under s. 75 for-* 

(i) Bombay, see pp. 195 to aoo of the Bombay List of Local Rules and Orders, 
Vol. I, Ed. 1896; 

(a) The Central Provinces, see pp. 31 to 34 of the Central Provinces List of 
Local Rules and Orders, Ed. 1896; 

(3) The N.-W. P. and Oudh, see pp. 68 to 70 of the N.-W. P. and Oudh List 
of Local Rules and Orders, £d. 1894. 
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CHAPTER XIV, 


Miscellaneous. 

78. Every person who exercises any right in a reserved or protected forest, 
Persona bound to assist for- or who IS permitted to take any forest produce from, or 

est-officersand police-officers, to cut and remove timber ot to pasture cattle in such 
forest, and 

everj" person who is employed by any such person in such forest, and 

every person in any village contiguous to such forest who is employed by the 
Government, or who receives emoluments from the Government for services to be 
performed to the community, 

shall be bound to furnish, without unnecessary delay, to the nearest forest-offi* 
cer or police officer, any information he may possess respecting the commission 
of, or intention to commit, any forest-offence, and shall assist any forest-officer or 
police-officer* 

(ft) In extinguishing any fire occurring in such forest; 

(b) in preventing any fire which may occur in the vicinity of such forest from 
spreading to such forest; “and shall assist any forest-officer or Police-officer 
demanding his aid."t 

(f) in preventing the commission in such forest of any forest offence; and 

{d) when there is reason to believe that any such offence has been commit- 

ed in such forest, in discovering and arresting the offender. 

79. If the Government and any person be jointly interested in any forest or 
Management of Wsts, the waste-land, or in the whole or any part of the produce 

joint property of Government thereof, the Local Government may, from time to 
and other persons. time, either— 

(g) undertake the management of such forest, waste-land, or produce, ac¬ 
counting to such person for his interest in the same; or 

(^) issue such regulations for the management of the forest, waste-land, or 
produce by the person so jointly interested as it deems necessary for the manage¬ 
ment thereof and the interests of all parties therein. 

When the Local Government undertakes, under clause (a) or this section, the 
management of any forest, waste land, or produce, it may, from time to time, by 
notification in the local official Gazette, declare that any of the provisions contained 
in Chapters IL and IV. of this Act shall apply to such forest, waste-land, or pro¬ 
duce, and thereupon such provisions shall apply accordingly. 

80. If any person be entitled to a share in the produce of any forest which is 
Failure to perform service property of Government, or over which the Go- 
for which a share in produce vernment has proprietary rights, or to any part of the 
forest-produce of which the Government is entitled, 
upon the condition of duly performing any service con¬ 
nected with such forest, such share shall be liable to confiscation in the event of 
the fact being established to the satisfaction of the Local Government that such 
service is no longer so perfomed: Provided that no such share shall be confis¬ 
cated until the person entitled thereto, and the evidence (if any) which he may 
produce in proof of the due performance of such service, have been heard by an 
officer duly appointed in that behalf by the Local Government. 


81. All money payable to the Government under this Act, or under any 
^ Recovery of money due to ^^1® made under this Act, or on account of the price of 


Government. 


any forest-produce, or of expenses incurred in the exe- 


* The words “demanding his aid" have been omitted by the Indian Forest (Amend¬ 
ment) Act (V. of 1901), a. 4. 

t The words quoted have been inserted by the Indian Forest (Amendment) Act (V. 
ofigoi), s. 4‘ 



F0RMST5. 


cutioa of this Act in respect of such produce, may, if not paid when due, be re- ' 
covered under the law for the time being in force as if it were an arrear (A land- 
revenue. 

82 . When any such money is payable for or in respect of any forest-produce, 
Lien on lorest-produce for amount thereof shall be deemed to be a first charge 
such money. on such produce, and such produce may be taken 

t^ossession of a forest-officer, until such amount has been paid. 

If such amount is not paid when due, the forest-officer may sell such pro- 
„ . t j duce by public auction, and the proems of the sale 

ower o ae sue pro uce. applied first in dtscharging such amount. 

The surplus (if any), if not claimed within two months from the date of the 
sale by the person entitled thereto, shall be forfeited to Her Majes^. 

88 . Whenever it appears to the Local Government that any land is requir- 
Land required under this for any of the purposes of this Act, such land shall 
Act to be deemed to be needed be deemed to be neeoeo for a public purpose within 
for a public purpose under the meaning of the Land Acquisition Act, 1870* 
Und Acquisition Act. ^ 

84 .+ When any person, in compliance with any rule under this Act, binds 
Recovery of penalties due himself by any instrument to perform any duty or act, 
under bond. OF covenants by any instrument that he, or that he 

and his servants and agents, will abstain from any act, the whole sum mentioned 
in such instrument as the amount to be paid in case of a breach of the conditions 
thereof may, notwithstanding anything in section 74 of the Indian Contract Act, 
187a, be recovered from him in case of such breach as if it were an arrear of land- 
revenue. 



SCHEDULE. 

(See section /.) 

Enactments Repealed. 


Number and year of 

Act or Regulation. 

Title. 

Extent of repeal. 

Act Vll. of 1865 

An Act to give effect to rules for 
the management and preser¬ 
vation of Government forests. 

So much as has not 
been repealed. 

Act VII. of 1869 

An Act to give validity to cer¬ 
tain rules relating to forests in 
British Burma. 

The whole. 

Act XIII. of 1873 

An Act to amend the law relat¬ 
ing to timber fioated down the 
rivers of British Burma. 

So much as has not 
been repealed. 

Regulation IX. of 1874 ... 

i.** 

The Arakan Hill District Laws 
Regulation, 1874. 

So far as it relates to 
Acts VII. of 1^5 
and VIL of 1869. 


* Read now the Land Acquisition Act (I. of 1894), eet s« a of the Aet. 
t $. 84 bas been added by the Forest Act (V. of 1890), 9. 14. 
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Rulings unom th» Forrbts Act, 


POSSBSSION of wood by a foresfc-inspector, 
who is a servant of Government, is posses^ 
siOA of the Government itself; and a dis< 
honest removal of it, without payment of 
the necessary fees, from his possession, 
albeit with his actual consent, constitutes 
theft, within the meanings of s, 378 of the 
Penal Code, if that consent was iinauthor- 
iaed or fraudulent.-— Reg v. Hanmanta, I. 
L R., 1 Bom. 610 [Melvitl and Kemball, 
JJ, Feb. 26, 1877.1 

No order confiscating forest-produce 
which IS the property of Government, in re¬ 
spect of which a forest-offence has been com¬ 
mitted, is necessary, or can be made All 
that need be done is to direct a foreAt-offi- 
cer to take charge of such forest-produce 
An order directing the confiscation of ioresl- 
produce not belonging to Government, in 
respect of which a fcrest-offence ha.s been 
committed, can only be made at the lime 
the offender is convicted. The High Cnuri 
is competent, under s 297 of Act X. of 1872, 
to revise an order made by a District Judge 
under s. 5S of the Forests Act, 187S, on ap- 
pe>I from the order of a M:igistrale made 
under s. 54 of that Act, the jurisdiction of 
the High Court under s 297 of Act X. of 
1872 not being expressly taken aw.iy by i.. 
58 of the Forests Act, 1878 —Rmprkss r. 
NaTHU KH^N. 1 . L. R , 4 All, 4t7, ^ Straight, 
]• May 4. 1882,] 

The accused was charged, in the alterna¬ 
tive, by the trying Magistrate, as follows - 

f, W. W- Drew, Magistrate. First Class, 
hereby charge you, Ramji Saianarao as fol¬ 
lows : ‘That \ou, on or about rhe i^fh day 
of October 1^2, at Nandarpada, that 

you had seen Vushnu Varnan and Mahadu 
Lakhsman carrying teakwood from Guhe 
Forest to Narayan Fiamchandra, r.mge for 
est-officer, and on 14th Fr-bruary i8^s 
stated on oath before the First-clas:» Magis¬ 
trate at Pen, at the trial of these persons, 
that you did not sec where they had brought 
the wood from, and thereby committed an 
offence punishable under s. 1S2 cr s. 193 of 
the Penal Code fArt XI-V. of r86o>, and 
within my cognizance; and I hereby direct 
that you, Ramjt ^ajabarao. be tried by the 
said Court on the same charge 'At the 
trial the accused asserted the truth of the 
former of these two statements, and denied 


having made the other. The Magistrate 
was unable to find which of them was false, 
and convicted the accused, in the alterna¬ 
tive, either under s. 182 or a, 193 of the Pe¬ 
nal Code (Act XLV, of i860). Held that 
the charge was bad in law, being an alterna¬ 
tive charge in a form forbidden by s. 333 of 
the Criminril Procedure Code (Act X. of 
18M2), which directs that for every distinct 
ofFunce of which any person is charged, there 
shall be separate charge. Nor could the 
accused be tried upon a charge framed in the 
alternative as in the form given in Sch. V. 
XXV 111 . (4) of the Criminal Procedure Code 
(Act X. of 1882), For, upon the facts alleg¬ 
ed, there was no way of charging him with 
onci distinct offence on the ground of self- 
contradiction He could not successfullyb* 
charged, under s, 193 of the Penal Code (Act 
Xl.V. of 1S60). on contradictory statements, 
because he only made one deposition, in 
which there were no discrepancie.s; and, si¬ 
milarly, he could Hilt be charged under s. 
182 of the FVnal Code, for he only once gave 
information to a public scrvint, Htld also 
th-ii, having regard to ss. 225, 232 and 537 
of the Criminal Procedure Code (Act X. of 
1882,>, me accused, convicted upon such a 
charge, inusl be h»tld to have been misled in 
In':, dtdenre. and his conviction and sentence 
reversed. In charges founded upon suppos¬ 
ed contradictory statements, every presump, 
lion in favour of the pos%iblf rercmriliation 
of the statements must be made. Under s. 
172 of the Forests Art <V 1 I. oi 18781, a fo- 
rrst-officer is a public servant within the 
meaning of the Penal Code fArt XLV of 
j86o> Any information given to him with 
the intent mentioned in s 182 of the Penal 
Code IS puni'ihable under that 'lection, whe¬ 
ther that information is volunteered by the 
informant or s ^ given in answer to questions 
put to Kim by rhat officer —QuERN-bMPSasS 
V Rvmji Saj'\iiakA fj, I L. k , ID Bom, 124, 
[Ninabhai Handas and Wedderburn, |J. 
.Sep 7. 1885 j 

Umirk s 21 (ri) of the Madras Forest 
Art i'Madns Act V of 1HR2, the owner of 
cattle cannot be convicted in the absence of 
evidence that he either pastured the cattle, 
or permitted them to trespass in the reserve. 
—Qukrn-Emprhss V. Khishtnayvan, 1. L. 
Rm 15 M^d. 156. [Collins, C.]., and Wil- 
kinson, J, Oct. 8, 1891.] 
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ACT NO, III. OF 1867.* 


THE PUBLIC GAMBLING ACT, 18674 


RsCKIVKD TKl G.-G/S ASSMT ON THK 25TH JANUARY 1867. 

An Act to provide for the punishment of public gambling and the keeping 0/ 
common gaming-houses in the North- Western Provinces cf the Presidency 
tf Port William^ and in the Punjab^ Oudh^ ike Central Provinces^ and 
Lower Burma^X 


Whersas it is expedient to make provision for the punishment of public 
. . gambling and the keeping of common gaming-houses 

in the territories}: respectively subject to the govern¬ 
ments of the Lieutenant-Governor of the North-Western Frovincesof the Presidency 
of Fort William ‘‘ and ”5 oi the Lieutenant-Governor of the Punjab, and to the ad¬ 
ministrations of the Chief Commrssioner of Oudh, of the Chief Commissioner of 
the Central Provinces, and of the Chief Commissioner of Lower Burma;}; It is 
hereby enacted as follows:— 

InterprcUtion-clause. 1, In ihis Act— 


“ Lieutenant-Governor " means the Lieuienaru-Governor of the said North- 

^ ,, Western I^rovinces or the Punjab, as the case may 

Lieutenant-Governor, ' , *' ' 


* Act in. ot 1867 has been extended, by notification under the Scheduled Districts 
Act (XIV. of 1H741, to thf- Chief ConnrniHsioncrship of Assam,—See Notification No. 
1344 , dated Nov, 96, iSSo, Gazette of India, Pt. 1 , p. 666 , and Assam Gazette, 1880, 
Pt. li., p 6 i4> 

Act III. of 1867 was extended to Coorg by no*vifi''at\on under the Scheduled Dis¬ 
tricts Act (XlV. 1874).—See Notification No. 761, dated June 19. (878, Gazette of In¬ 
dia, 1S78, Pt. I., p. 373. The powers of .1 Chief Commiasioner under the Act are exercised 
by the Chief Coiririiis^ioner or Coorg. 

Act IM of 1867 was extended, by noiificaMon of the Lieutenant-Governor of the 
North-Western Provinces. No, 346A, (Kited June 8. 1867, to the following towns of A]mere 
and Merwara, namely, Ajmere, Bhinae, Kekcte, iChurwah, Masuda, Nusserabad, Nyanagar, 
Pisangun, Pokar a imsur, S^iwur, and Srinagar-—Sec N -W. P. Gazette, dated July 31, 
*867, p, 511. 

Act 111 . of 1867 has been declared in force in Upper Burma (except the Shan States).— 
See Act XX. of 1886, Sch, 11 .. Pt 1 . 

Act 111 , of 1867 has been declared in force in British Baluchistan.—See Reg. 1 . of 
ifipo, S. 3 (/). It ha;. aNo been applied to the Agency Territories,—See the Baluchistan 
Agency Laws Law, 1890, s. 410. , . 

Act 111 - of 1867 has been declared by the Scheduled Districts Act (XIV. of 1874), s. 
10, to be in force in the tract of land ceded to the British Government in the year 1863, 
and lying between the railway station at Sutna and the eastern boundary of the Jubbulpur 
District. 

Act Ml. of 1867 has been declared, by notification under the Scheduled Districts Act 
(XIV. of 1874) to be in force in the Tarai Parganas.—Seo Notification No, IS 54 » dated 
Sep. 22, 1876, Gazette of India, 1876, p. 505. and N.-W. P. Gazette, 1S76. p. 1278 

Taking part in the game of *' ti or other game of a like natute is to bedeemed gaming 
and playing within the meaning of this Act.-^See the Burma Gaming Act (XVI. of 
1684), s. 3 (;). 

For powar of Chief Commissioner to extend the local application of this Act, see the 
L, Burma Gaming Act (XVL of 1884), s. 4 (1). 

t This is the short title given to this Act by the Repealing and Amending Act (V, of 
1897)# Sch. Ml. 

t The territories are now known as Lower Burma.— See Act XX. of 1886, & 9 (/) (A). 
The Chief Commissioner is now Lieutenant'Gavernorof Burma.—See Proclamation, dated 
April 9. >897, tn Gazette ol India, 1897, Pt. 1 .. p. 261. 

f^The word ** and '* hai been inserted by the Repealing and Amending Act (XII. of 
IB91). 
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Acta 


“ Chief Commissioner " means the Chief Commissiower of Oudh, the Cen- 

« Chief Commissioner." f™* I^rovinces. or I.ower Burma* as the case may 
be: 


“ Common gaming-house" means any house, walled enclosuie, room, or 
« u . i» place in which cards, dice, tables, or other instni- 
menls of gaming, are kept or used for the profit or 
g^n of the person owning, occupying, using, or keeping such house, enclosure, 
room, or place, whether bv way of charge for the use of the instruments of gam¬ 
ing, or of the house, enclosure, room, or place, or otherwise howsoever: 


Number. 


Words in the singular include the plural, and vice 
vcrsd: and 


Gender* 


Words denoting the masculine gender include 
females. 


2. Sections 13 and lyf of this Act shall extend to the whole of the said ter- 
o ^ j A i ritorics; and it shall he competent to the Lieutenant* 

(jovernor or the Lluef Commissioner, as the case 
may be, w’henever he may think fit, to extend, bv noiification to be published in 
three successive numbers of the ofiiciai Gazelte.i all or any of tlie remaining sec¬ 
tions of this Act to any city, town suburb, railway station-ijouse, and place being 
not more than three miles distant from an\ part of such station-house within the 
territories subject to his Govtrrriment or Aclminisiraoon, and in siicli notification 
to define, for the purposes of this Art, the limits of such ciiy. town, suburb, or sta¬ 
tion-house, and from lime to time to alter the limits so defined.§ 


From the date of any such extension, so much of any rvile having the force 
of law which shall be in operatiin in tho lerriiorics to which such extension shall 
have been made, as siiall be inconsistent with or repugniuiL to any section so 
extended, shall cease to have cl'i in such trrruorios. 

8. Whoever, being the owner or occtipier, or iiaving the use. of any house, 
Penalty for owning or walled entlosure, room, or pI.Kc situate within the 
kecping,or having rharge oi. liniiis to whuli ih^ Acl :ip[i]jc:5. Opens, keeps, OF uses 
gamiDg-huuse. same as a common gaiinng-iiouse : and 

whoever, being the ov^ner or Occupier of any such house, walled enclosure, 
room, or place as aforesaid, knowingly or wilfullv p Tmiis the s.une to be opened, 
occupied, used, or kept by any oihcT poi>on as :i ciiinmoti gam mg* hou.se; and 

whoever has the care or niaiiagrincnt of, or in any manner assists in con¬ 
ducting, the business of any house, walled enclosure, room, or place as aforesaid, 
opened, occupied, used, or kept tor die pur[»osc aforesaid ; and 

whoever advances or furnishes money for the purpose of gaming with per¬ 
sons frequenting sucli house, walled enclosure, room, or pUce, 


• The territories are now known as bower Burma.—See Act XX. of 1886, s S (/) 
( 5 ). The Chief CommisMoner ii now Ideutenant Governor of Burma—See Proclama- 
UoD, dated April q, (807 in of India, 1807. Pt. I. p 261. 

t The words and figures. ” section-; 1*1 and 17.** have been substituted for the words 
and figures, '' sections 1^^, 17. and iH,’ ai s. 18 has already been repealed —See Act XII, 
of itex. 

f For notification issued by the Chief Commissioner of Assam in exercise of this 
power, see pp. 9 and zo of the Assam Ruie>i Manual, Kd. 1893. 

I Under s. a, the remaining sections of this Act have been extended to i largsTnani- 
her of places in Burma, too numerous to be here specified. 
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ahail be liable to a fine not ezceedin}^ two hundred rupees, or to impriBOu* 
ment of either description, as defined in Indian Penal Code, for anj term not 
exceoding three months.* 

4. Whoever is found in any such house, walled enclosure, room, or place, 
Penalty for beiaf found in playini; or gaming with canis, dice, counters, money, 

gaminff-house. or otiior insiruincTirs of gaming, or is tound there 

present for the purpose of gamini^. whetlur plaviiig for any money, wager, stake, 
or otherwise, shall be liable to .1 liii!: not cxi.ecdmg one hundred rupees, or to im¬ 
prisonment of either description as defined in the Indian Penal Code for any 
term not exceeding one mouth ;* 

and any person fr)uud in any coininoi gamiug-ho\ise during any gaming or 
playing therein shall be presumed, unti! tiie contrary be proved, to have been 
there for the purpose of gaming, 

5. If the Magistrate of a district,! or other officer invested with the full 
Power to enter anJ author- powers 01 a M igisTaa‘,t or the District Superintend- 

ize p>lice c.» enter an 1 >*arrh. trut of PoIiC'.\ Lip>n cro iibio information, and after 
such inquiry as hi may ihinK irj:essxry. mxs roxbon to believe that any house; 
walled enclosure, room, or place, is used as a common gaming-house, 

he may either liimselt enter, or by his warrant authorize any officer of police, 
not below such rank as the Ln;uteaui:-Covernor or Ciiief Commissioner shall 
appoint in this behalf, to enter, with such assistance as may be found necessary, by 
night or by day, and by force, if necessary, any such house, walled enclosure, 
room, or place; 

and may either himselt tiki ima custody, or authorize such officer to take 
into custody, all persons wiiom he or such officer finds therein, whether or not 
then actually gaming: 

and may seiz-.?, or authorize such officer 10 seize, all instruments of gaming, 
and all moneys and sccunnos for in )riey. an 1 articles of value, rca.sonably suspect¬ 
ed to Iiave been used, o: uuended to l>e used, tor the purpose of gaming, which 
are found therein ; 

and may search, or aiuhonze such officer to search, all parts of the house, 
walled enclosure, room, or place, winch he or such ohicer shall have so entered, 
when he or such officer has reason to b Ji«*vc that any instruments of gaming are 
concealed therein, and also the persons of tnose wham lie or such officer so takes 
into custody; 

and may seize, or authorize suclt officer to seize, and take possession of, all 
instruments of gaming found upon such search. 


0 . When any cards, dice, gaming-tables, cloths, boards, or other instruments 

Finding cards, Sic., in sus- found in any house, walled ^closure, 

pccted houses, to i>e Toom. Of place, entered or searched under the provi- 

that such bouses are common sions of the last preceding section, or about the per- 
Kaming-huuses. found therein, it shall be 

evidence, until the contrary is made to app>ear, that such house, walled enclosure, 


* As to enhanced punishment for a second conviction of an offence under s. 3 or a, 
4s 1$, infra. , , . 

t For power of Local Government to authorize Magistrates of the second cl«s to 
exercise the powers conferred by s, 5 on the Magistrate of the district, see Act XVI. of 

X884, t. j. A V ^ 

Now the District Magistrate or a Magistrate of the first class.—See Act X. of 


laary; 



atH a ambling, n-w. p., xtc. 

tmn, room, or place, is used as a common gaming-house, and that the persons found 
therein vere there present for the purpose of gaming, although no play was actudly 
seen by the Magistrate or police-officer, or any of his assistants. 

7 . If any person found in any common gaming-house entered by any Ma- 
Penalty on persons anestcd gistrate or officer ot‘ police under the provisions (rf 
for pvinif false names and this Act, upon being arrested l>y any such officer, or 
addresses. upon being brought before any Magistrate, on being 

required by such officer or Magistrate to give his name and address, shall refuse 
or neglect to give the same, or shall gi^ any false name or address, he may, upon 
conviction before the same or any other Magistrate, bo adjudged lo pay any pen¬ 
alty not exceeding five hundred rupees, togeilier with such costs as to such Mafps- 
trate shall appear reasonable, and on the non-payment of such penally and costs, 
or in the first instance, if to such Magistrate it shall seem fit, may be imprisoned 
for any period not exceeding one month. 

On conviction of any person for keeping or using any such common 
Oo conviction for keeping gaming-house, or boing present therein for the pur- 
gamjni^-house, instruments of pose of gaming, tile convicting Magistrate may order 
ffamiajr to be destroyed. instruments of gaming found therein to be 

destroyed, and may also order all or any of the securities for money and other 
articles seized, not being instrumeius of gaming, to be sold and converted into 
money, and the proceeds thereof with all moneys seized therein to be forfeited; 
or, in his discretion, may order any part thereof to be returned lo the persons 
appearing to have been severally thereunto entitled. 


9 . It shall not be necessary, in order to convict any person of keeping a 
Proof of playing for stakes common gaining-house, or of being concerned in the 
unoeceisary. management of any common gaming-house, lo prove 

that any person found playing at any game was playing for any money, wager, or 
stake. 

la It shall be lawful for the Magistrate before whom any persons shall be 
Magistrate may require any brought, who have been found ui any house, walled 
person apprehcaded to be enclosure, room, or place, cnteied under the provi- 
sworn and (five evidence. require any siich persons to be 

examined on oath or solemn affirmation, and give evidence toucliing any unlaw¬ 
ful gaming in such house, walled enclosure, room, or place, or touching any act 
done for the purpose of preventing, obstructing, or delaying (he entry into such 
house, walled enclosure, room, or place, or any part thereof, of any Magistrate, or 
officer authorized as aforesaid. 


No person so required to be examined a witness shall be excused from 
being 90 examined when brought before such Magistrate as aforesaid, or from 
being so examined at any subsequent time by or before the same or any other 
Magistrate, or by or before any Court on any proceeding or trial in any ways 
rdatifig to such unlawful gain iig or any such A*:ts xs aforesaid, or from answer* 
21^ any question put lo him touching the matters aforesaid, on the ground that 
his evidence will to criminate himself. 


Any such person so required to be examined as a witness, who refuses to 
make or take affirmation accordingly, or to answer any such question as 
aforesaid, shall be subject to be dealt with in all respects as any jiersoa commit- 
ting the offence described in section 178 or section lyq (as the case may be) oi 
tbe Indian Penal Co^. 
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11 , Any person who shall have been concerned in gaining contrary to this 
, Act, and who sliall be examined as a witness before a 
Witnesses in emm le . Magistrate bn the trial of any person for a breach of 

any of the provisions of this Act relating to gaming, and who, upon such exami« 
nation, shall, in the opinion of the Magistrate, make true and faithful discovery, 
to the best of his knowledge, of all things as to which he shall be so examined, 
shall thereupon receive from tlie said Magistrate a certificate in writing to that 
effect, and shall be freed from all prosecutions under this Act for anything done 
before that time in respect of such gaming. 


Aidt 8« 


12 - Nothing in the foregoing provisions of this Act contained shall be 
Act not to apply to rertain apply to any game of mere skill, wherever 

shames. played. 


Gaming and setting birds 

and animals to Bght in pubiii 13 . A pobc<H>thcer may apprehend without 

places. warrant— 

any person found pdaying for money or other valuable thing with cards, dice, 
counters, or other instruments of gaming, used in playing any game not being a 
game of mere skill, in any ‘^public street, place, or thorouglifare/** situated with¬ 
in the limits aforesaid, or 

any person setting any binK or animals to fight in any public street, place, or 
thoroughfare, siiuatod witliin llie limits aforesaid, or 

any person tnero present aiding and abetting sucii public fightingof birds and 
animals. 

Such person, when apprehended, shall be brought without delay before a 
Magi.stratc, and shall be liable to a fine not exceeding fifty rupees, or to imprison¬ 
ment, either siinpl.' or rigorou',, for any term not exce^ing one calendar 
month; 

and such pohoc-oflicer may seize all instruments of gaming found in *'such 
public place,*'t or on the person of those whom he 
i'll-'!! so .urcs;. and dw Magistrate tnav. on convic- 
places, tion of the offender, order such instruments to be 

forthwith destroyed, 

14 . Offences punishable under thi'» -Vci shall be triable by any Magistrate 

.V- , liaving jurisdiction in the place wiierc the offence is 

On«nces by whom iTiible. ^ 

' coiumiUed. 

But such Magistrate shall be restrained within the limits of his jurisdiction 
under the Code of Criminal Procedure. as to tlie amount of fine or im¬ 

prisonment he may indict. 

16 . Whoever, having been conviUeti of an offence punishable under section 
PonaUyfor isubsequeiit of- 3 OT scMion 4 of this Act, shall again be guilty of any 
fence. offence puuisliable under eitlior 0? such sections, shall 

be subject for every such subscxiuoni offence to double tlie amount of punishment 
to which he would luive been liable for the first commission of an offence of the 
same description: 


^ In Lower Burma, for the words, '‘public street, place, or thoroughfare/' the words, 
"street or thoroughfare or place to which the public have access," should be substituted^ 
“"See the Burma Gaming Act {XVI of 188 0 * ^ d l**), p^ ao8. ^ 

t In Lower Burma, lor the words, '‘such public place/’ the words" Such place,' 
aboaUI he «ubftitute<L-^e the Burma Gaming Act (XVl. of 1884}, s, 6 {b), in/ra, p. aoB. 
I See Act V. of i 8 a 8 , sa. 3 » 3a, 34 i and 4^. 
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Provided that he shall not be liable in any case to a tine exceeding six him* 
dred rupees, or to imprisonment for a term exceeding one year. 

16 . The Magistrate trying the case may direct any portion of any fine 
Portion of fine may be paid which shall bc levied under sections 3 and 4 of this 

to hifonner. Act, or any part of ihe moneys or proceeds of articles 

seised and ordered to be forfeited under this Act. to be paid to an informer. 

17 . Ail fines imposed under this Act may he recovered in the manner 
Recovery and application prescribed by sections 386, 387, and 389 of the Code 

of fines. of Criminal Procedure, 1898 ♦ and such fines shall 

(subject to the provisions contained in the last preceding section) be applied as 
the Lieutenant'Govemor or Chief Commissioner, as the case may be, shall 
from time to time direct. 

18 . {Offences under Aci io be offences within meaning of Penal Codei\ 
{Repealed 6y the Repealing Aci (K VL of 18^4),'] 


vm- 


* The sections of the new Code cited in s. 17 have been substituted for s. 307 of Act 
X. of Act V. of 1898, sf. 3. 
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ACT NO. XVI. OF 1884.* 

THE BURMA GAMING ACT. 

Rxcsivxi) THt G.-G/S ASSENT ON THE 3RD OCTOBRR 1884. 

Aft Act to pratnde more effectually for the suppression of certain forms of Gaming in 

Lower Burma. 

Whereas it is expedient to provide more effectually for the suppression of 
certain forms of gaming in Lower Burma; It is hereby enacted as follows:— 

1. (/) This Act may be called “The Burma Gaming Act, 1884/' 

Short title, extent, and (^) It extends to all the tcrritoriesf for the time 
commencement, being under the administration of the Chief Commis¬ 

sioner of Lower Burma and 

(j) It shall come into force at once. 

2. (/) Taking pan In the game of * 7 //' or in any other game or pre- 

Application of Act Jll. M “-'“ded game of a like nature, shall be deemed gam- 

1S67 to game of ii and like ing and playing within the meaning of Act III, of 

gamea. 18674 

(2) Every’ house, walled enclosure, room, or place, whether public or private, 
where any such game or pretended game is carried on, shall, for the purpose of that 
Act, be deemed a common gaming-house, and all expressions referring to the use 
of any such hovise, enclosure, room, or place as a common gaming-house, shall in¬ 
clude the use thereof for any sucli game or pretended game on a single occasion. 

(j) All boxes, receptacles, lists, papers, tickets, and forms used for the pur¬ 
pose of any such game or pretended game, shall be* deemed instruments of gam¬ 
ing within the meaning of the said Act. 

3 ^ Whoever conducts or assists in conducting the game of ‘ 7 iV' or any other 
Penalty on conduct- game or pretended game of a like nature, as manager, 
inif pime of ii and like games, siake-holdcr. or or who is, according to the rules 
of the game or pretended game, entitled to receive the surplus proceeds, or any 
part of the surplus proceeds, of the stakes, after dexiucting the amount payable to 
the successful player or players, or who promotes the game or pretended game 
by soliciting or collecting stakes or ottierw’ise, .shall be punished with imprisonment 
for a term which may, for a first offence, extend to six months, and, for a subsequent 
offence, to two years, or with fine, or with both. 

4. (/) The Chief Commissioner may from lime to time, by notification pub- 
PowtfT to ex tend locxl Appli- lishcd in the cfficial Gazette, extend to the whole or 
ntionof Act IB. of iSf 57 with- any part of the territories for the time being under his 
in Burma. administration any such of die provisions of Act III. of 

18671 as do not for the time being extend thereto. 


* This Act has been declared in force in Upper Burma (except the Shan States).— 
See the Upper Burma Laws Act <XX. of 1886}, Sch. II., Pt. 1 . 

t The territories are now known as Lower Burnna.—See the Upper Burma Laws Act 
(XX. c 4 iSB 6 )i s. a (/} (b) ; and the Chief Commissioner is styled Chief Commissioner of 
Burma.—See Proclamation, dated 25th September 1886, Gazette of India, a5th idem, Pt. 
p. 539. 

I p, toi. 
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ICRilii { 4 ) From the date any each exteneion ro minh of any Imv^p tW 
lorce (rf law in qperatkm in the territories to which the extension is made 41 is 
inconsisteat with or repugnant to any provision so extended shall cease to base 
effect in those territories. 

5. The Local Government may authorize any Magistrate* of the second 
Power to invest 2nd-clas$ cJass to exercise tiie powers conferred by section 5 
Msebtrates with powers un* of Act III. of 1867* on the Magistrate erf the dis^ 
dv Act HI. of 1867, section 5. trict. 

Aaeadment of Act UI. of 5 Ijj section 13 of Act III. o£ 1867+ — 
i867i section 13. '' ' ' 

(n) for the words, “ public street, place, or thoroughfare/’ where they first 
occur, the words, “street or thoroughfare or .place to which the 
public have access/' shall be substituted; and 

( 6 ) in the last clause, for tlie words, ‘'such public place," the words, “such 
place/' shall be substituted. 

7 . A police-officer may arrest without warrant any p<?rson soliciting or col- 
Power to arrest without lecting stakes for the game of ft, or any other game 

warrant. or pretended game of a like nature, in any street or 

tijoroughfare or place to which the public have access. 

8. Whenever a District Magistrate, Sub-Divisional Magistrate, or, when he 

„ , , , . is specially empowered in this behalf by the Local 

Power to demand security, Governmral. a Magistrate of the first class, receives 

infbnnation that any person within the local limits of his jurisdiction earns his 
livelihood, wholly or in part, by carrying on, or assisting in carrying on, the game 
of it or any other game or pretended game of a like nature, he may deal with 
such person as near!) as may be as if the information received about him were 
of the description mentioned in section 110 of the Code of Criminal Procedure; 
and for the purposes of any proceeding under this section ffie fact that a person 
earns his livelihood as aforesaid may be proved by evidence of general repute or 
otherwise. 


Rulings undek the Gambling Laws. 


On a reference by a Sessions Judge where 
certain persons were found guilty of gaming 
by a Full-power Magistrate solely on the 
evidence of a person supposed to have been 
concerned in the offence, whom the Magis¬ 
trate had pardoned, held that a Magistrate 
has no power to tender a pardon in a case 
which he tries himseU^but only, under s. 209 
of the Crinninal Procedure Code, in the 
case of an offence triable by the Court of 
Session. — Reg. r. Rbhedios, 3 Bom. H. 
C. H. 59* [Couch, C.J., and Newton and 
Warden, JJ, June Z3, 1867.] 

A PaaaON apprehended by the police, and 
brought before the Magistrate with the 
aecosed, is, though not discharged by the 
Magistrate, a competent witness against the ’ 


accused, provided he be not charged along 
with the accused. Conviction of Ireepiog a 
common gaming house upheld, where por* 
tion of the evidence against the accusal con* 
sisted of instruments of gaming found ia 
such house, which had been entered in pur¬ 
suance of a search-warrant illegally issued, 
there being sufficient evidence aliunde to 
justify the conviction.— Reg. v. Narayan 
SosDKR, 3 Bom, H. C. R. 1 [Couch, C.J., 
and Newton, J. Jan, 16, t868.] 

The gist of the offence under s. 4 of Act 
Hi. of 1867 consists in the fact that tht 
house in which the gambling takes place la 
‘'a common gaming-house.'' The gUt ci 
the offence under 5. 13 is “ the gambling in 
a public street or place." uso^ing in 


* See Mfraj p. ^03. 


t See emfrm, p. Nog. 
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Rulings under thr Ga.mblinq LAWSr-confc^. 


R fifivRtR hoUM is not an offence under the 
Act.— flirtiRN V, Khyrqo, 2 N.-W. P. 289. 
[Turner, Offg. CJ- July 8, 1870.] 

A COMMON gaming-house is one which is 
k^t or used for profit or gain, and may 
CQAStitttte 8 public nuisance ; but it cannot 
he held, in the absence of evidence of any 
r actual annoyance to the public, that every 
person who admits gamblers into his house, 
and all persons who game therein, are 
guilty of a public nuisance within ihc 
meaning of s, 268 of the Penal Code.—R hg. 
if, Hau Nagji.7 Bom. H. C- R. 74. ^Gibbs 
and Melvili* JJ. Dec. 1870.] 


the profit or gain of the owner or occupier, * ^ 
wbether by way of charge for the use of the 
instrument of gaming, or of the bouses, or 
otherwise howsoever.—Q urbn e. Sujjuo 
Ali, 3 N,-W. P. 134. [Turner, J, June 
16, i^i*] 

Thb notification which the Government 
is empowered to issue under s. 3 of the Gam¬ 
ing Act, if of 1867 (B. C.), should specify 
the limits of any town to which it is intended 
the Act should apply> and must be publish¬ 
ed in three consecutive Gazettes. Where a 
first notification, which extends the Act to 
a town with specification of limits to which 
it was intended to be applied, was published 
only once, and a subsequent notification, 


To authorize an entry or search of a i 

j -rAiiii f.or .1 I only wm-c, au« a su vac«|ucii( uvvJiKHlilUn, 

bouse under **,5 Act III. of 1R67, there j puj,]jjhed three times, extended the Act to 
must be credible lulocmation hetute the v town without specifying the Vimits to 
Magiitnite or pol.ce-ofi.rer «'l.o may lake ; ^he Act was to apply, it was held that 

action under such section that tre house > the subsequent notifications were not soffi- 
is a common gamiiig-hoube. Lnless* a 1 bm that did not prevent the opera- 

house IS entered or searched under ihe pro- | Act in place«» which are sho^ to 

visions of s. 5, the finding of rards dice, ^ undoubtedly within the town according 
&c,, therein, will not be primd facie evi- ; its ordinary designation.— Banks Mad- 
denceforthepurpobesinnUionedin Act Hi. Koondoo, Petitioskr, 21 W. R. 


of 1867 .—QuEE.S r. SUDSOOKH. 2 N -\V P, 
476. [Turner and 'rurnbulJ, JJ. Dec. 17, 
1870.] 

Gambling is not ordinarily punishable 
as an offence ; it is onU so puniNhahle when 
carried on in a commun i;aming-hiiiisr nr 
in a public st rec t or p 1 ac vbus v. 
Shedshunickk Sinoh. 3 N’-W. P. 1. 
[Turner, J. jan, 4, 1S71 ] 

A warrant issued under s. of Act 
Xifl. of 1856 should bf addressed to some 
one or more inspecturs. and itcj< generally 
to^‘ all constables and peare-ofiict rs " Whi-rc 
a warrant in the latter form wa^ ex.-cutt-d 
under the dirertiun of .in inspector, it was 
held that the error in the lorm uf the Wtir^ 
rant was merely an error of procedure, and 
did not affect the validity of th^ ronnation, 
under s. 57^ of persons apprehended in pur¬ 
suance of the warrant sn exf* lifid 

on the evidence that there was sufHner.l to 
show that the house in whi* h th^ p^l^on^rs 
were arrested was a rnmmnn i^atriin^-htuise. 
A person is ‘‘found gaming/’ within the 
meaning of s. 57 uf Act XIU of 1S56. who, 
having Men ser» gaming uyan inspector of 
police, is shortly afterwards, in a plane ad- 
joining the room in which he was m en g.im- 
ing, apprehended by pohci'-consrables art- 
iitg under the direction of such inspector.— 
^ Rio. V. Nana Moroji.S Bern. H. C R- t 
[Green,]. Jan. 16, 1871 j 

^ Gaming ts not punishable by law unless il 
be carried on in public places or thorough¬ 
fares, or in common gaming-hou*tes. Com¬ 
mon gaming-houses are houses m which in- 
strumanta of gambling are kept or used fot 


23, 

^Markby and Birch. JJ. Dec. aa, 1873.] 

Whkre a police-officer^ unauthorized by 
a .Magistrate or District Superintendent of 
PoliCP, enter.s and searches an alleged gam¬ 
ing-house, and arrests persons found there¬ 
in. a Magistrate is justified in convicting 
such persons, if it is proved, without resort¬ 
ing to ihc presumption created by Ben. Act 
11. of 1867. s 6, that the house is a gaming- 
hou^e.—NAZiR Khan v Proladh Dutta, 
I L. Rm 4 Cal. 650. [Jackson, Offg. C.]., 
and McDonell, J. Nov. 29, 1878.] 

A Deputy Inspector of police is not au¬ 
thorized to enter and search an alleged gam¬ 
ing-house, unless he receives authority so to 
da from a Magistrate or a District Superin- 
N ndent of Police. Where such an unau- 
fhori<^ed entry and subsequent arrest of per¬ 
son^ in a gaming-house takes place, there 
being no other evidence of an offence under 
s 5 of Act 11 . of 1867, a Magistrate has no 
rvidpnre before him on which he can con¬ 
vict. The evidence required cannot be pre¬ 
sumed under s. 6 of the Act, because that 
presumption only arises when the proceed¬ 
ings are authorized by s 5 —Srrram Chun- 
DRA Larkan V. Bipindass, i. L. R., 4 Cal. 
710 fMitter and McDonell, JJ. Feb. 3 , 

1879-] 

A COIN is not an instrument of gaming 
Within the meaning of s. it of Bom. Act III. 
of iS66. An instrument of gaming means 
an implement devised or intended for that 
purp€>^e. — lUPRRATRtX V. VtTHAL BffAl- 

chano, I. L. Rm 6 Bom. 19. [Mefvili and 
Pinh^y, JJ. Nov. 17, 1881.] 

[Cr. Ct. 
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QAMBUm, LOWER BURMA. 


RULIMOa UNDER THR GAMBLING LAWS-'f9ttC/tf. 


The leseee of b house, who permitted 
diforderly people to use it for gambling, 
Bed tkcrwy caused annoyance to the public. 
Wbb eoBvicted of an offence under the Penal 
CodCi 8. 890. It appeared, however, that 
the accused had not engaged the house with 
the object of letting it out as a gaming' 
bouse. HM that the conviction was right. 

—QURRN'ElfPaESS V. jHANDAVARAyUDU, 

I. C R.. 14 Mad. 364- [Muttusami Ayyar 
and Wilkinsonp JJ. Jan 28,1891.] 

A COIN is notan instrument of gaming ' 
within the meaning of s. la of Bom. Act 
IV. of 1887 as amended by Bom. Act I. 
of 1890. The expression *' instrument of 
gaming,*’ as used in s. la of the Act of 
1887, means an implement devised or in¬ 
tended for that purpose. Imperatrix v. 
Vithal (I- L. R., 6 Bom. 19) followed.— 
QubrN'Empress e. Govind, I. L. R.. r6 
Bom. 283. [Btrdwood* jardine, and Parsons, 
IJ. July 9. 1891] 

The accused rented a place near a public 
road at Bombay at Rs. 350 a month. There 
they erected a shed containing eleven pedhts ' 
or stalls. In the centre of the shed thev put 
ttpy in a prominent position, a clock for 
keying accurate time. The stalls were let 
out to certain persons, each at the rate of 
Rs. too a month. The roofs of several ad¬ 
joining houses surrounded this place. From 
one of these roofs rain fell Into the place. 
Numbers of people resorted to this place 1 
for the purpose of rain-betting. The rain I 
betters staked certain sums of money, on 
the chance whether the rain would fall or ; 
would not fall within a certain time. After 
making the bets, the par'ies betting would 
go to one of the stall-keepers, and get him 
to register the particulars of the brt in a • 
book kept for the purpose, and each de- i 
posited with the stall-keeper the amount | 
•taked. The bets as to rain-falling were de- . 
termined by persons at the place seeing the i 
rain falling in a stream from such of the 


ronfs of the adjoining houses as had been 
chosen by the betters on making the betSt 
and seeing al o the time, by the clock, if 
there was any doubt as to the time After 
the bet was determined, the winner receiv* 
ed from the stall-kreper the amount of the 
stake. Under the«e circumstances, the ac¬ 
cused were charged before the Chief Presi¬ 
dency Magistrate with committing the of¬ 
fence of keeping a " common gaming¬ 
house " under s 4, da. n, b, and c. of the 
Bombay Gambling Act. IV. of 1887. as 
amended by Act I of 1890. On a reference 
by the Magistrate under s 433 of the Code 
of Criminal Procedure (Act X. of 1883), 
hfid that to bring the pla'^e in question 
within the definition of a '*common gam¬ 
ing-house" in s, 3 of the Bombay Gam¬ 
bling Art (IV. of 1887}. as amended by 
Bombay Act I. cf 1890, the instrument cf 
gaming or wagering must be in the place 
itself, either kept there, or brought there 
and used there, fbr profit and gain. It is 
not sufhrient that wagers are made in the 
place upon or by means of some article or 
other which is outside the place. The roofs 
of the houses surrounding the place in ques¬ 
tion could not, therefitre, be regarded as 
'instruments of gaming," either kept or 
used therein, within the meaning of s. 3 of 
the Act. Held also that the word 
in s 3 of the Act, as amended by Act I. of 
1890, must be taken, in Its ordinary sense, 
as meaning aetunlly used. Any artii'Ie 
which \^ift fact used as a means of wagering 
comes within the definition of "an instru¬ 
ment of g;imtng * evrn though it may not 
have been NperiHlIy drvi-.ed or intended for 
th^t purpose Heid per Telang, j., that 
neither the stalN, nor the books in which 
ihe bets were registered, nor the money 
staked and deposi'ed ivith the stali-koeptr, 
were instruments of gaming or wagering. 
—Quern-Empress u. Kanji Bhimji. I. L 
R.iyBom 184. [Parsons and Telang, JJ. 
Sep. 30 , 1893.,' 
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ACT NO. X. OF 1897 • 

THE GENEBIAL CLAUSES ACT, 1897. 
Passed ev the Govekndr-Generai. o? India in Council. 
Received Hts Excellencys assent on the nth March 


An Act to consolidate and extend the General Clames Acts^ iS68\ and 

Whereas it is expedient to consolidate mirl extend the CJeneral Clauses Acts, 
z868t and iSSyif It is hereby enacted asfolIoAvs; — 

Preliminary. 

Short titl« »0d commence- 1 - U) This Act may be called the General 

m«i. Clauses Act, 1897; and 

(j) It shall come into force at once. 

2 . The Acts mentioned in the schedule are re- 
Repeal. pealed to the extent specified in the fourth column 

thereof. 


General Definitions, 

8. Id this Act, and in all Acts of the Governor-General in Council Rud Re^ 
gulations made aiLer iiie coniinenccment of this Act, 
unless there is anything repugnant in the subject or 
context,— 

(/) “abet/' with its grammatical variations and cognate expresssions,shall 
^ „ Lave Uje same meaning as m the In¬ 

dian Penal Code: 

(2)J “act/* used with reference to an offence or a civil wrong, shall include 
„ a series of acts, and ^YO^ds winch reler 

10 acts done extend also to illegal omis¬ 
sions : 

(j)( “affidavit" shall include affirmation and declaration in the case of 
1.1» persons by law allow'ed to affirm or de^ 

Clare instead of swearing; 


* pQr SUtemeot of Objects and Reasons, .see Gazette of India, 1897, Pt. V., p. 38; 
for Report of the Select Committee, .see ibtd^ p. 77; and tor Proceedings in Council, see 
iUd, Pt. VI.. PP- 35. 40. 56. and 76. 

Act X* of 1897 has been declared in force in Upner Burma (except the Shan States) 
by the Burtna Laws Act (Xfil. of i898).^See the Fifth Schedule. 

^ t Acts I‘ ol 1868 and 1 of 1887, respectively 

t CoTt^pRfo the Indian Penal Code [Act XLV. of i860) :ind the Madras General 
Clauses Act (Mad. Act III. of iSgt). 

f Coiepare the definitions of " oath ” and “ swear ” in sub-ss. (jd) and (55], retpeG- 
iivdy As to affidavits in civil proceedings, see Ch* XVI. of the Code of Civil 

Pmoedore (Act XIV. oi iSBa); as to criminal proceedings, see Code of Criminal Pro* 

*i 3 m(Act V. of 1898) 



OXNSJIAL CLAUSMS. 


** bariiateT " shall mesa a barrister o{ England or Ireland, or a mum- I'SBV* 

“ anrirter." Advocates m Scot- , 

(5) " Bengal Acf’t shall mean an Act made by the LieutenaatrGovemoT of 
„ Sengal in Council under the Indian 

Benga Act, Councils Acts, i86ij and 1892}: 

(d) ^ Bombay Act '* shall mean an Act made by the Governor of Bombay 
IS i. s> in Council under the Indian Councib 

"Bombay Act.* Acts iSdiJ and 189*$: 

(7)§ **British India'" shall mean all territories and places within Her 
.s D ■ • k I Majesty's dominions which are for the 

ritis In la. being governed by Her Majesty 

through the Governor-General of India, or through any Goveraor 
or other officer subordinate to tlie Governor-General of India: 

( 5)11 “ British possession" vshall mean any partol Her Majesty’s dominions, 

^ ,, exclusive of the United Kingdom, and, 

n possession. wherepansof thosedominionsareunder 

both a central and a local legislature, all parts under the central 
legislature sliall, for ilie purposes of tiiis definition, be deemed to be 
one British possession; 

„ ip; “Chapter" shall mean a chap- 

ter of the Act or Regulation in which 
the word occurs: 

(/o)^ “Collector" shall mean, in a Presidency-town, the Collector of Cal- 
„ , . M cutta, Madras, or Bombay, as the case 

” ^ may be, and elsewhere the chief officer 

in charge of the revenue-ariministrauon of a district: 

(//)** “ Colony" shall mean any pan of Her Majesty's dominions, exclu- 
„ „ sive ot the British Islands and of British 

^ India, and, where parts of those domi¬ 

nions are under botii a central and a local legislature, all parts 
under tlie central legislature shall, for the purposes of this defini¬ 
tion, be deemed to be one colony: 

{j 3 ) “ commencement.'tt vised with reference to an Act or Regulation, 

^ „ bliail mean the day on which the Act or 

Regulation comes into force: 

(/” Commissioner" shall mean the chief officer in ciiarge of the reve- 
“CommissionET.” nue-administration of a division: 


“ Chapter." 


“ Collector." 


* Compare the Indian High Courts Act. 1861 (24 2$ Viet., c. 104), 9. 19. 

t Since the parsing of this Act, the Punjab and Burma Legislative Councils have 
been constituted, and their Acts may by analogy- be referred to as Punjab " and '* Burma 
Acts." 

t Stats. 24 & 25 Viet., c. 67, and 55 & 56 Viet., c. 14, respectively. 

$ Compare the Interpretation Act, 1889 ( 5 ^ & 53 Viet., c. 63), s. 18 (^). For defini¬ 
tion of “India" see in/ra, sub-s. (27). 

II Compare the Interpretation Act, 1889 ( 5 ^ 53 Viet., c. 63), s. x8 (2>. 

V Compare the Bombay General Clauses Act (Bom Act III. of 1886), s. 3 (/2), and 
the N.-W. P. and Oudh General Clauses Act (N.-W. P. and Oudh Act I. of 1887}, s. 2 
(rs). 

** Compare the Interpretation Act, 1889 (52 & 53 Viet., c. 63), s. 18 (3). 
ft For rules determining when any given Act is to come into force, see s. 5 i 
ti Compare the N.-W. P and Oudh General Clauses Act (N.- W* P. and Ondh Act I. 

of 1887). 
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1807. 


(z^)* " consular officer” diall include consul-general, consul, vico-ctuiBul, 
“ Consuls officer.” consular agent, p^consiJ, and wy per* 

son for the time beingauthonxed toper- 
form the duties of consul-general, consul, vice-consul, or consular 
agent: 

(/J*)! District Judge'* shall mean the Judge of a principal Civil Conrt of 

original jurisdiction, but shall not in- 
** District judi^e.’* elude a High Court in the exercise of its 

ordinary or extraordinary original civil 
jurisdiction: 

( 1 6 ) t document'' shall include any matter written, expressed, or described 

„ Oocum nt" substance by means oi letters, 

■ figures, or marks, or by more than one 

of those means, which is intended to be used, or which may be used, 
for the purpose of recording that matter; 

(17) ‘'enactment'’ shall include a Regulation (as hereinafter defined) and 

i^^gulaiion of the Bengal, Madras, 
or Bombay Code, and shaii alse include 
any provision contained in any Act or in any such Regulation as 
aforesaid: 

{j 8 ) “father/' m the case of any one whose personal law permits adoption, 
'^Father/' shall include an adoptive father: 

(/p)§ “financial year" shall mean the year commencing on the first day 
** Financial year.'* Oi April 

(.ao)|i a thing shall be deemed to be done in “good faith" where it is in 

. L tact done honestly, whether it is done 

“Good faith.” , . ; 

negligenily or not: 

(a/)^| “Government" or “the Government" shall include the Local Go- 
Government.” vernment as well as the Government of 

India; 

(aa) “ Government of India " shall mean the Governor-General in Coun- 

, „ r I j ,1 cil or, (luring the absence of the Cover- 

“ Government of India/ J ^ i - /'i *1 .l 

uor-Oeneral from his Council, the 

President in Council, or the Governor-General alone as regards 

the po>vers which may be lawfully exercised by them or him 

respectively; 

“Her Majesty” w "the (''j)** “Majesty” or “the 

Queen,” Queen " shall include her successors: 


* Compare the Consular Salaries and Fees Act, 1891 (54 & 55 Vict., c. 36), s. 3. 

t As to definition of ‘‘ High Court,*' see sub-s. {24), infra, 

^ Compare the Indian Evidence Act (I. of 187^)- definition of ” written/' see 

■ub*8. (5^), infra. 

f Compare the Interpretation Act, 1889 (52 & 53 Vict., c. 63), a. 33 . 

I Compare the Bills of Exchange Act, 1882 (45 & 46 Vict., c. 61), 1. 90, and the 
Sale of Goods Act, 1893 (56 h 57 Vict., c. 71), s. 6s. 

As to discussion in Council regarding definition of “good faith,” see Gazette of 
India, 1897, Pt. VI., pp. 56 to 62 and 76 to 79. 

f Compare the Code of Civil Procedure (Act XIV. of i88a), s. 3 . As to definition 
of Local Government, see aub<s. (29), infra, 

** Compare the interpretation Act, 1889 (53 & 53 Vict., c.63),5.30, as to te f era n cos 
to the iwigniog Sovereign. 

As to Her Majesty*i title as Bmprees of India, see the Royal Titles Act, 1876 (39, 
Vkti c. 10). 
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(ji^) ** High Court," used with reference to civil proceedings, shall mean 

.r M the highest Ciwl Court of appeal in the nTT^T' 

^ part of British India in which the Act 

or Regulation containing the expression operates: 

(^j) “immoveable property" shall include land, benefits to arise out of 

■■ l™™ov*»ble p,op«ty'‘'■'"P ‘0 

or permanently fastened to anything 

attached to the earth; * 

[36) ‘‘imprisonment'' shall mean imprisonment of either description as 
'Mmprisonment.’* defined in the Indian Penal Code: 

(^ 7 )t ** India " shall mean British India, together with any territories of any 
„ „ Native Prince or Chief under the 

" ’ ’ suzerainty of Her MajVsty exercised 

through the Govern or-General 01 India, or through any Governor 
or other ofitcer subordinate to die Governor-General of India: 

(2S)X ** local authority ” shall mean a municipal committee, district board, 

,, body ot port commissioners, or other 

I.ocal authority. 

ed by the Government with,ihe eomrol of management of a muni¬ 
cipal or local fund: 

(29)5 '* Local Government ” shall mean the person authorizal by law to ad- 

minister exoLUtivt- government in the 
part ot liiitiNh India in which the Act 
orReguliicion containing the expression operates, and sliall include 
a Chief Commissicner: 

(jo) “ Madras Act*' shall mean an Act made by the Governor of Fori St 
•• vt I ft V * ’> Geofge in Council under the Indian 

Councils Act. i«6i|! and iSq^:!! 

(j/) “Magistrate'* shall include every person exercising all or any of the 
, - 4 , powe/>. of a under the Code 

agi*. ra e. Criminal Procedure for the time 

being in force : 

(j2)** “master/’ used with reference lo a ship, shall mean any person 


“ Masker” (of a ship^. 

of the ship: 

“ Month.'' 


(except a pilot or harbour-master) hav- 
'Tig for the time being control or charge 

(jj) *' month " shall mean a 
month reckoned according to the 
British calendar: 


* As to growiag crops and timber so far as they are affected by the Indian Registrar 
don Act (HI. of 1877), see a. 3 of chat Act. 

+ Compare the Interpretation Act, 1889 (52 & S3 Viet., c. 63), 1. 18 (5). 

I Compare the Local Authorities Loan Act (XI. of 1879). 

4 There are at present eleven Local Governments in Briti^th India,name!yThe Go* 
veraora of Madras and Bombay in Council; the Lieutenant-Governors of Bengal, the N.- 
W. P. and Oudh, the Punjab, and Burma ; and the Chiet Commissioners of the Central 
Provincoe, Assam, Ajmere-Merwara, Coorg^and Briti>h Baluchistan. The Commissioner 
In Sin<j^ exercises by delegation certain powers of a Local Govern meat.--*See Act V. of 
18GS (Comnissionat in SindKb 

I Suta. 94 ft 25 Viet, c, 67, and 55 ft $6 Viet., c< 14, respectively, 

- T The Co^ now ia force Is Act V. of 1898. 

** See i« 742 c( the Merchant Shipping Act, 1894 (57 ft 5 ^ Viet., e. 60). 
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{34) “ moveable property ” • shall mean property of every deacriptiao, 
“ MoveaUe property.” except immoveable property: 

(J5) “ North-Western Provinces and Oudh Act ” shall mean an Act made 
“North-WesternProvinces by tile Lieutenant-Governor of the 
and Oudh Ait/' Noi’tli-Western Provinces and Ondh in 

Council under the Indian Councils Acts, i86it and 1892 :f 

(j6) “ oath ” shall include affirmation and declaration in the case of persons 
^ by law allowed to affirm or declare 

" instead pi swearing: 

(S7)t “offence’' shall mean any act or omission made punishable by any 
“ OflFence.*' ” l^w for the time being in force: 

w “ Part ” shall mean a Part of the Act or Regulation in which the word 
“ Part." occurs: 


(j9) “person ” shall include any company or association or body of indivi- 
Person.’’ duals, whether incorporated or not: 


“ Political Affent.” 


{40)^ “Political Agent'* shall in¬ 
clude— 


[a) the principal officer representing the Government in any territory 
or place bej'oiid ihc hmiis of British India and 

(i) any officer of the Govemmoui of India or oi any Local Govern¬ 
ment appointed by the Government of India or the Local 
Govern mem to exercs*" ail or any of the pvuvers of a Political 
Agent for any pla\.e not forming pan of British India under 
the law for the iime being in force odatiiig to foreign juris¬ 
diction and extradition : 


(4f)\\ “Presidency-town " shall mean the local limits for the lime being of 
^ ,, the ordinarv original civil jurisdiction 

resi enry-town. Couft of Judicature at Fort 

William, Madras, or liombav. the ca?e may be: 


(42)^ 


' Privy Counc.l " 
F’nvy Ci>unLil.’ 


shall mean the Lords and others for the time being 
ot Her Majesty's Most Honourable 
Pnvv Council: 


i4j)** “ Province ' shall mean tiie territories for the time being jidministercd 
“ Province.’" by any Local Govunirncm: 

“public nuisance" shall mean a public nuisance as dehned in the 
“ Public nuisance.*’ Indian Penal Code ; 


* For a comprehensive definition of the word property,” see s. j6 S of the BaaJi- 
niptcy Act, 1883 (46 & 47 V'ict., r. 53). 

+ Stats. 24 & 25 Vict., c. 67. and 55 & 56 Viet., c. 14, respectively. 

} See a similar dchnitvon in s, 4 {u) of the Code of Criminal Procedure (Act V. of 
1898). 

} See 5. 3 of the Foreign jurisdietton and Extradition Act (XXI. of 1879). 

y See 5. 4 (A) of the repetiled Code ut Criminal Procedure (Act X. of 188a), and OORI* 
pare a. 3 (25) of the Madras General Clauses Act LMad. Act !, of 1S91). 

Compare s, 12 (5) of the Interpretation Acr, 1889 (5a & 53 Vict., r. 63). 

** Compare s, 4 (») of the repealed Code of Criminal Procedure (Act X. of fSSa). 
ft At to procedure in the case of public nuisances, sec the Code of Criminal E^ocadura 
(Aet V. oi Ch. 
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^ rogittered/' used with reference to a document, shall mean register- ICMRb 
''RejFistered.’’ British India under the law for the —^ 

time being in force for the registration 
of documents; 

(^) “ Regulation shall mean a Regulation made under the Government 
i. " Regulation.’^ of India Act, 1870 :f 

(^7) ** rule ** shall mean a rule made in exercise of a power conferred by 
<1 n any enactment, and shall include a 

regulation made as a rule under any 
enactment; X 

" schedule *' shall mean a schedule to the Act or Regulation in which 
"Schedule.” the word occurs: 


(45) *• Scheduled District" shall mean a “ Scheduled District" as defined 
Scheduled District.” in tlie Scheduled Districts Act, 1874: { 

(jo) “section " shall mean a section of the Act or Regulation in which the 
‘'Section,” word occurs: 


(5^)11 “sliip’’ shall include every description of vessel used in navigation 
Ship.” not exclusively propelled by oars: 

“ sign/' with its grammatical variations and cognate expressions, shall, 
With reference; to a person who is unable 
‘ to write his name, include " mark/' with 

its grammatical variations and cognate expressions: 

(jj) “son/' in the case of any one wJiosc personal Jaw permits adoption, 
‘‘Son.” shall include an adopted son: 

(54) “ sub-section '' shall mean a sub-section of the section in which the 

Sub-section.” word occurs : 

(55) ** “ swear/* with its grammatical variations and cognate expressions, 

,, „ shall include affirming and declaring 

'^***^’ in tiic case of persons by law allowed to 

affirm or declare instead of swearing: 

( 5 ^)tt '* vessel" shall include any ship or boat or any other description of 
“Vcsicl.” vessel used in navigation ; 

Cj 7 )tt “ include a codicil and every writing making a voluntary 

“ Will.” posthumous disposition of property: 


** Compare the Madras General Clauses Act (Mad. Act I. of 1891), s* 3 (//). As to 
the law now in force, nee the Indian Registration Act (III. of >8773. 
t Sut. 33 Viet., c. 3. 

t The provisions of sa. ao to 24, infra^ apply to rules defined in this sab-section. 

{ Act XIV, of 1874* 

I Compare s. 74a of the Merchant Shipping Act. 1894 (57 & $8 v ict, c, 60). 

f See aUo definition of •' writing ” in sub-s. (5^;, infra* 

^ also definition of affidavit ” and " oath '* supra, &ub-ss. (3) and<36), respect- 
My; and as to oaths, see the Indian Oaths Act (X- of 1873). 

ft Compare a, 749 of the Merchant Shipping Act, 1894 (57 A 58 Viet., c. do)._ This 
deieitum ■uMtetoents the definition of ship in sub-s. (5/), supra. See also definition of 
vessef in a. 40 of the Indian Penal Code. 

ti Sec the definition of will ” in s. 3 of the Indian Succession Act (X. of 1865). 

[Cf. Ct. M,—ap.] 
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(j^)* expressions refening to ** writing” shall beconstraed as including 
„ ^ .. „ references to printing, Ulhogiaphy, pho- 

lography, and other modes of represent¬ 
ing or reproducing words in a visible form: and 

a year reckoned according to the British 
calendar. 


(jp)t “year” shall mean 
-^Ycar.» 


4, (/) The definitions in section 3 of the following words and expressions^ 
Application of foregoing ‘^at is to say, “affidavit ” “barrister.” “ British India,” 
dcdnbons to previous enact- District Judge, “ father, “ Government 01 India, 
raents. “Her Majesty” or “the Queen,” “High Court,” 

“immoveable property,” “imprisonment,” “Local Government,” “Magistrate,” 
“month,” “moveable property,” "oath,” “person," “section,” “son,” “swear” 
“will,” and “year,” apply also, unless there is anything repugnant in the subject 
or context, to all Acts of the Governor-General in Council made after the third 
day of January 186S, and to all Regulations made on or after the fourteenth day 
of January 1887. 

{2) The definitions in the said section of the following words and expressions, 
that is to say, “abet,” “chapter,” “commencement,” “financial year,” “local 
authority,” “master,” “offence,” “Part,” “public nuisance,” “registered,” 
“schedule,” *‘ship,” “sign,” “sub-section," and “writing,” apply also, unless 
there is anything repugnant in the subject or context, to all Acts of the Governor- 
General in Council and Regulations made on or after the fourteenth day of 
January 1887. 


General Rules of Cottsirucliofu 

5 . (/) Where any Act of the Governor-General in Council is not expressed 
Coming into operation of to come mto operation on a particular day, then it 
enactments. shall come into operation on the day on which it 

receives the assent of the Governor-General. 

{2) Where any Act of the Governor-General in Council is reserved under 
the Indian Councils Act, i86i.t section 20, for the signification of Her Majesty's 
pleasure thereon, then, if no later date is expressed, it shall come into operation, 
if assented to by Her Majesty, on the day on which the assent of Her Majesty is 
duly proclaimed. 

(j)§ Unless the contrary is expressed, an Act of the Governor-General in 
Council or Regulation shall be construed as coming into operation immediately 
on the expiration of the day preceding its commencement. 

8.1] Where this Act, or any Act of the Governor-General in Council or 
Effect of repeal Regulation made after the commencement of this 

^ Act, repeals any enactment hitherto made or here¬ 

after to be made, then, unless a different intention appears, the repeal shall not~ 

(a) revive anything not in force or existing at the time at which the repeal 
takes effect; or 


• Compare s. 20 of the Interpretation Act, 1889 ($2 81 53 Viet., c. 63). 
f As to “financial year," see sub-s (/p), su^a. 

X Stat. 24 & 25 Viet., c. 67. 

$ Compare s. 36 {2) of the Interpretation Act, 1889 (5a & 53 Viet., c. 63), 

As to power to make rules between the passing and cotnRiencemeot of an Act Which 
does not come into force at once, see s. 22, infra. 

I Compare a 38 of the Interpretation Act, 1889 (52 & 53 Viet., c. 83). 
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(i) aSect the previous operation of any enactment 9 D repealed, or anything ' 

duly done or suffered thereunder; or 

(f) affect any right, privilege, obligation, or liability acquired, accrued, or ^ ^ 

incurred under any enactment so repealed; or 

(rf) affect any penalty, forfeiture, or punishment incurred in respect of any 
offence committed agunst any enactment so repealed ; or 

(e) affect any investigation, legal proceeding, or remedy in respect of any 
such right, privilege, obligation, liability, penalty, forfeiture, or 
punishment as aforesaid; 

and any such investigation, legal proceeding, or remedy, may be instituted, 
continued, or enforced, and any such penalty, forfeiture, or punishment, may be 
imposed as if the repealing Act or Regulation had not been passed. 


7 * (/) In any Act of the Governor-General in Council or Regulation 
Revival of repealed enact- niade after the commencement of this Act, it shall 
tnents. be necessary, for the purpose of reviving, either 

wholly or partially, any enactment wholly or partially repealed, expressly to 
stale that purpose. 

(2) This section applies also to all Acts of the Governor-General in 
Council made after the third day of January 1H68, and to all Regulations made 
on or after the fourteenth day of January liiSy. 

8.t Where this Act, or any Act of the Governor-General in Council or Re- 
Construrtijn of references gulation made after the commencement of this Act, 
to repealed enactments. repeals and re-enacts, with or without modification, 

any provision of a former enactment, then rcferencc-s in any other enactment or 
in any instrument to the provision so repealeil shall, unless a different intention 
appears, be construed as references 10 tiie provisi:?n so re-enacted. 


9 . (/) In any Act of tiie Governor-General in Council or Regulation made 
Commencement and ter- commencement of this Act. it shall be 

mi nation of lime. .^utVicicnt, for the purpose of excluding tiic first in a 

series of days or any other period of time, to us-: the word “from/' and, for 
the purpose of including the last in a senes of days or any other period of time, 
to use the word “ to, 

(.2) This section applies also to all Acta of ilic Governor-General in Coun¬ 
cil made after the third day of January tS68, and to all Regulations made on 
or after the fourteenih day of January 1S87. 


104 (/) Where, by any Act of the Governor-General in Council or Re- 
f. * 4- t" gulation made after the commencement of this Act, 
Computation of tme. proceeding is directed or allowed to be 

done or taken in any Court or olhce on a certain day or within a prescribed 
period, then, if the Court or office is closed on that day or the last day of the 
prescribed ]>eriod, the act or proceeding shall be considered as done or taken 
In due time if it is done or taken on the next day afterwards on which the Court 
or oflSce is open: 

Provided that nothing in this section shall apply to any act or proceeding 
to which the Indian Limitation Act, 1S77, applies. 


Compare ». ii of the Interpretation Act, j88g (52 & 53 Vici„ c. 63). 
t Compare a, 38 (/) of the Inierpretation Act, r8f^ (5a & 53 Viet., c. 63); see a sizni- 
w pravisioo in a. 3 of the Code of driminal Procedure (Act V. of 1898). 
i Sat the Mawu Gaaml Clauses Act (Mad. Act 1 . of i^s), a. ii* 
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(ji) TTiiB Section applies also to all Acts of the Governor-CJensral in Coun¬ 
cil and Regulations made on or after the fourteenth day of January 1887, 

11 . * In the measurement of any distance, for the purposes of any Act of 

the Cover nor-General in Council or Regulation made 
Measurement of dtstonces. commencement of this Act, that distance 

shall, unless a different intention appears, be measured in a straight line on a 
horizontal plane. 

12. Where, by any enactmentf ncnv in force or hereafter to be in force, any 
Duty to be taken/TO raid duty of customs Or eJtcise, or in the nature thereof, 

in enuctments. is leviable on any given quantity, by weight, measure, 

or values of any goods or merchandise, then a like duty is leviable according to 
the same rate on any greater or less quantity. 


18 . In all Acts of the Govern or-General in Council and Regulations, 
, , , unless there is anything repugnant in the subject or 

nder and number. context.- 

(/) words importing the masculine gender shall be taken to include 
females; and 

(2) words in the singular shall include the plural, and via versa. 


Pmveri and Funciionarits. 


14 . (/) Where, by any Act of the Governor-General in Council or Regu- 

Powers conferred on the made after the commencement of this Act, any 

Government to be exercisable power is conferred On the Government, then that 
from time to time. power may be exercised from time to time as occasion 

requires. 

(2) This section applies also to all Acts of the Governor-General in Coun¬ 
cil and Regulations made on or after the fourteenth day of January 1887. 

15 . Where, by any Act of the Governor-General in Council or Regulation, 

Power to appoint to include a to appoint any person to fill any office or exe- 

power to appoint ex o^cio. cute any function is conferred, then, unless it is other* 
wise expressly provided, any such appointment, if it is made after the commeDce- 
ment of this Act, may be made cither by name or by virtue of officc.l 


16 . Where, by any Act of the Governor-General in Council or Regulation, 
Power to appoint to include & power to make any appointment is conferred, then, 
flower to suspend oc dismiss, unless a different iniention appears, the authority hav¬ 
ing power to make the appointment shall also have power to suspend or dismiss 
any person appointed by it in exercise of that power. $ 


17 . (/) In any Act of the Governor-Genera^ in Council or Regulatioii 
c r - (t made after the commencement of this Act, it shall be 

sumcient, for the purpose of indicating the application 
of a law to every person or number of persons for the time being executing the 
functions of an office, to mention the official title of the officer at present execut¬ 
ing the functions, or that of the officer by whom the functions are commonly 
executed. 


* Compare s. 34 of the Interpretation Act, 1689 (52 & 53 Viet., c. 63). 
t As to definition of “enactment," see s. 3, sub-s. (/y), supra. 
f See similar provision in s, 39 of the Code of CriminaJ ^ocedure (Act V. of 1698). 
f See as to this provision the Statement of (Objects and Reasons, quoted tupNtt p. ais. 
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(ir) Tbii eectkm applies also to all Acts of the Governor-Generd la Coun- 
cil n^e after the tbird day of Janua^ i868p and to all Regulations made on or 
ater the fourteenth day of January 1087. -*« ta 

18 . (/) In any Act of the Governor-General in Council or Regulation 

made after the commencement of this Act, it shall be 
^accessors. Sufficient, for the purpose of indicating the relation of 

a law to the successors of any functionaries or of corporations having perpetual 
succession, to express its relation to the functionaries or corporations. 

(a) This section applies also to all Acts of the Governor-General in Council 
made after the third day of January 1868, and to all Regulations made on or after 
the fourteenth day of January 1887. 

19 . (/} In any Act of the Governor-General in Council or Regulation made 
Official chiefs and subor- fltfter the commencement of this Act, it shall be suffi- 

dilutes. dent, for the purpose of expressing that a law relative 

to the chief or superior of an office shall apply to the deputies or subordinates 
lawfully performing the duties of that office in the place of their superior, to pre¬ 
scribe the duty of the superior. 

{2) This section applies also to all Acts of the Governor-General in Council 
made after the third day of January 1868, and to all Regulations made on or after 
the fourteenth day of Januray 1887. 


Provisions as io OrdtrSy RuUsy mads under Enactments. 

20 .* Where, by any Act of the Governor-General in Council or Regulation, 
Construction of o r d e r s, ^ power to issue any order, scheme, rule, form, or bye- 

issued under enactments. law, is conferred, then expressions used in the order, 
scheme, rule, form, or bye-law, if it is made after the commencement of this Act, 
shall, unless there is anything repugnant in the subject or context, have the same 
respective meanings as in the Act or Regulation conferring the power. 

21 .t Where,by any Act of the Governor-General in Councilor Regulation, 

Power to make to include » P®"" « bye-l^ws, is cmfer- 

power to add to> amend, vary, red, then that power includes a power, exercisable in 
or rescind, orders, rules, or the like manner and subject to the like sanction and 
bye-laws. conditions (if any), to add to, amend, vary, or rescind 

any orders, rules, or bye-laws so made. 

22.t Where, by any Act of the Governor-General in Council or Regulation 
Making of rules or bye- is not to come into force immediately on the 

laws, and i»uing of orders te- passing thereof, a power is conferred to make rules or 
tween MBiogand commence- bye-laws, or to issuc orders with respect to the appli- 
men of enactment. cation of the Act or Regulation, or with respect to the 

establishment of any Court or office, or the appointment of any Judge or officer 
thereunder, or with respect to ilie person by whom, or the time when, or the place 
where, or the manner in which, or the fees for which, anything is to be done un¬ 
der the Act or Regulation, then that power may be exercised at any time after 
the passing of the Act or Regulation; but rules, bye-laws, or orders so made or 
Issued^ shall not take effect till the commencement of the Act or Regulation. 


* Compare a. 31 of the Interpretation Act, rSSp (53 St 53 Viet., c. 63), and a. xo of the 
Madras Geoeral Clauses Act (Mad. Act I. of 1^1). 

t Compare a. 3a (j) of the Interpretation Act, 1889 (5a ^ 53 Viet., c. 63). 
t Compare a. 37 of the Interpretation Act, 1^ (5a St 53 Viet., c. d3)- 
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38 * by vsj Act of the Gove^no^Gfn€ral in Oonncil or Regolatkmi 

appEcble to a power to make rafes Of byc-laws U t^i«88ed » b» 
MfciiV of rules or bye-laws given subject to the condition of tiie rules or oye-iswt 
after previous publication, being made after previous publication, then thefol- 

iowing provisions shall apply, namely:— 

(/) the authority having power to make the rules or bye-laws shall, before 
making them, publish a draft of the proposed rules or bye-lawa for 
the information of persons likely to be affected thereby; 

(a) the publication shall be made in such manner as that authority deems 
to be sufficient, or, if the condition with respect to previous publi¬ 
cation so requires, in such manner as the Governor-General in 
Council or the Local Government prescribes; 

(j) there shall be published with the draft a notice specifying a date on 
or after which the draft will be taken into consideration; 

{ 4 ) the authority having power to make the rules or bye-laws, and where 
the rules or bye-laws are to be made with the sanction, approval, 
or concurrence of another authority, that authority also shall con¬ 
sider any objection or suggestion which may be received by the au¬ 
thority having power to make the rules or bye-laws from any per* 
son with respect to the draft before the date so specified; 

fj) the publication in the Gazette of a rule or bye-law purporting to have 
been made in exercise of a power to make rules or bye laws after 
previous publication shall be conclusive proof that the rule or bye¬ 
law has been duly made. 

24 * Where any Act of the Governor-General in Council or Regulation Is, 
Continuation of orders, commencement of this Act, repealed and re- 

issued under enactments re- enacted with Of without modification, then, unless it is 
pealed and re-enacted. Otherwise expressly provided, any order, scheme, rule, 

form, or bye-law issued under the repealed Act or Regulation, shall, so far as it is 
not inconsistent with the provisions re-enacted, continue in force, and be deemed 
to have been issued under the provisions so re-enacted, unless and until it is 
superseded by any order, scheme, rule, form, or bye-law issued under the provi- 
rions so re-enacted. 


Miscellaneous, 


25 * Sections 63 to 70 of the Indian Penal Code, and the provisions of the 
P , - Code of Criminal Proceduref for the time being in 

very nes. force in relation to the issue and the execution of 

warrants for the levy of fines, shall apply to all fines imposed under any Act, 
Regulation, rule, or bye-law, unless the Act, Regulation, rule, or bye-law contains 
an express provision to the contrary. 


28 . Where an act or omission constitutes an offence under two or more 
Provision as to offences enactments, then the offender shall be liable to be pro- 
punishable under two or secuted and punished under either or any of those 
wore enactments. enactments, but shall not be liable to be punished 

twice for the same offence.^; 


• Compare s. 18 of the Madras General Clauses Act (Mad. Act I, of 1891). Similu 
urovisions occur frequently in Indian Acts, see e.g‘„ s. 2 of the Foreign lurisdictlon and 
fixtradition Act (XXI. of 1879). 

t See now s. 386 et seg, ^ the Code of Criminal Procedure (Act V. of 
% Ai to definitiOD of offence see si^ra, sub-s* (jy). 
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27 . * Where any Act of the Governor-General in Council or Regulation 

^ ^ made after the commencement of this Act authorizes . 

Mwoing <rf service y post. requires any document to be served by post, ' 

whether the expression “serve/' or either of the expressions “give" or “send,” 
or any other expression is used, then, unless a different intention appears, the 
service shall be deemed to be effected by properly addressing, pre paying, and 
posting, by registered post, a letter containing the document, and, unless the 
contrary is proved, to have been effected at the time at which the letter would be 
delivered in the ordinary course of post. 

28 . t (/) In any Act of the Governor-General in Council or Regulatioo, and 

in any rule, bye-law, instrument, or document made 
lu o ena men s. under, Of with reference to, any such Act or Regu¬ 
lation, any enactment may be cited by reference to the title or short title (if any) 
conferred thereon, or by reference to ilie number and year thereof, and any pro¬ 
vision in an enactment may be cited by reference to the section or sub-section kA 
the enactment in which the provision is contained. 

(^) In this Act and in any Act of the Governor-General in Council or 
Regulation made after the commencement of this Act, a description or citation 
of a portion of another enactment shall, unless a different intention appears, be 
construed as including the word, section, or other part mentioned or referred to 
as forming the beginning and as forming the end of the portion comprised in the 
description or citation, 

294 The provisions of this Act respecting the construction of Acts, Re- 
Savinu for previous enact- gulations, rules, or bye-laws made after fte com¬ 
ments, rules, and bye-laws. mcncement of this Act, shall not affect the construc¬ 
tion of any Act, Regulation, rule, or bye-law made before the commencement of 
this Act, although tli j Acr, Regulation, rule, or bye-law is continued or amended 
by an Act, Regulation, rule, or bye-law made after the commencement of this 
Act 


THE SCHEDULE, 
Enactments repealed. 


seefton ^.) 


Year. 

No. 

1 1 

1 Title or subject. 

f - _ - 1 

Extent of repeal. 

k868 

1, 

1 

The General Clauses Act,' 
1B68. 

The whole. 

1873 

1. 

The Indian Evidence Act, 
187a. 

So much as relates to Act I. 
of 1868. 

X887 

I. 

The General Clauses Act, 
1887. 

The whole. 

1891 

XII. 

The Repealing and Amend¬ 
ing Act, 1891. 

So much as relates to Act 1 . 
of 1868. 


* Compare s. 26 of the Interpretation Act, iSftg (52 & 53 Viet,, c. 63). 
t Compare s. 35 of the Interpretation "Act, 1889 152 & 53 Viet., c. 63). Short titles 
have been conferred on the nnrepealed General Acts of the Governor-General in Council 
which had previously no short titles. See the Indian Short Titles Act (XIV. of 1697). 
t Compare s, 40 of the Interpretation Act, 188^ (5a A 53 Viet., c. 63). 
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ACT NO. xm. OF 1899. 

THE GLANDERS AND FARCY ACT, 1899. 

Passed bt the Governor-General of India in Council* 
Jticemd the assent the Chvermr-General on the 20th March i 8 gg. 


An Act to consolidate and emend the Law relating to Glanders and Farcy^ 

Whereas it is expedient to consolidate and amend the Law relating to 
glanders and farcy; It is hereby enacted as follows:— 

Shorttitfe,exteDt>andcom- 1 * (0 This Act may be called the Glanders 
neacement. and Farcy Act, 1899. 

(f) It extends to the whole of British India; and 

(j) It shall come into force at once. 

2 * (/) In tliis Act, unless there is anything repugnant in the subject or con- 
c -i.' t a- a tt text, “ diseased means affected with glanders or farcy 
or any other dangerous epidemic disease among horses 
which the Governor-General in Council may, by notification in the Gazette 
India^ specify in this behalf. 

(2) The provisions of this Act relating to horses shall apply also to asses 
and mules. 

8 . The Local Government may, by notification in die local official Gazette, 
Application of Act to local apply this Act, or any provision of this Act, to any 
areas by Local Government. local area, to be Specified in Such notification, within 

the province. 

4. (/) When this Act has been so applied to a local area, the Local Govern- 

Local Government to ap- may, by notification in the local official Gazette, 

point Inspectors. appoint such persons as it thinks fit to be Inspectors 

under this Act, and to exercise and perform, within the whole of the local area, 
or such portions thereof as it may prescribe, the powers conferred and the duties 
Imposed by this Act on such officers. 

(a) Every person so appointed shall he deemed to be a public serv^ant 
within the meaning of the Indian Penal Code.* 

5 . Witliin the local limits for which he is so appointed, any such Inspector 

. j ^ aforesaid may, subject to such rules as the Local 

Power of enuy and search. Government may make in this behalf, enter and search 

any field, building, or other place for tiic purpose of ascertaining whether tiiere is 
therein any horse which is diseased. 

. 6. Within such limits as aforesaid, the Inspector 

Power of MiBure. horse which he has reason to believe to 

be diseased. 

7 « (/) On any such seizure as aforesaid, the Inspector shall cause the horse 
Horse to be examined by Seized to be examined as soon as possible by such 
Veterinary Practitioner. Veterinary Practitioner as the Local Government may 

appoint in this behalf; 


• Act XLV. of i860. 
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Provided that, when the Inspector is also a Vcteriiiai; Piactitioiier SO 
appointed, he may make the e?iamination himself. 

(2) For the purposes of the examination, the Veterinary Practitioner may sub¬ 
mit the horse to any test or tests whiciz die Local Government may preterit. 

Horce to be destroyed if 8. (/) If the Veterinary Practitioner certifies fin 
found diseased : otherwise re- wriling* that the horse is diseased, the Inspector diall 

cause the same to be immediately destroy^: 

Provided that, in the case of any disease other than glanders or farcy, 
horses certified to be diseased as aforesaid may, subject to any rules which the 
Local Government may make in this behalf, be eitlier destroyed, or otherwise 
treated or dealt wiili as the Veterinary Practitioner may deem necessary. 

{2) if, after completing tlie examination, the Veterinary Practitioner does 
not certify tliat the horse is diseased, tlic Inspector shall at once deliver the 
same to the person entitled 10 the possession tfiiereof. 

8 . (/) Wiien any diseased horse has been in any building, shed, or odier 
When h<^ricdisci5^‘d, place enclos d place, or in any open lines, the Inspector 
where it ha« been to be disin- may Issuc a noucc to the Owner of the building, shed, 
fected, &c. place, or lines, or to the person in charge thereof, 

directing him to have the same disinfected, and the internal fittings thereof, or 
such other things found therein or near thereto as the Local Government may 
by rule prescribe, destroyed. 

(2) On the failure or neglect of such owner or otfiier person as aforesaid 
to comply wiLli the notice within a reasonable time, the Inspector sliall cause 
the building, shed, place, or lines to be disinfected, and the fittings or other 
things to be destroyed, and the expense (if any) tliereby incurred may be reco¬ 
vered from the owner or other person as if it were a fine. 

10 . The owner or any jierson in charge of a diseased horse shall give 
Owner or person in eharj^e immediate information of the horse being diseased 

of diseased hoi sc to give no- to the Inspector or to such authority as the Local 

Govtjrninent may appoint in this behalf. 

11 . No fx^rson in charge of any horse which has been in tlie same field, 
Prohib lion against removal, building, or place as, Or in contact with, a diseased 

without license, ufh which horsc. sfiall remove such horse except in good faith for 
has been with diseased horse. purpose of preventing infcciion, or under a license 
to be graniecl by the Inspector, and subject to the conditions of the license. 

12 . (/) AVhocver, being an Inspector appointed under this Act, vexa«* 
Vexatiousentritsjsea'^clicsj tioudy and unnecessarily enters or searches any field, 

and seizures. building, or o’h*^ place, or seizes or detains any horse 

on the pretence that it is diseased, shall be punishable with imprisonment for a 
term which may extend to six months, or with fine which may extend to five 
hundred nipees, or with both. 

(2) No prosscution under this section shall be instituted after tlie expiry 
of three months from the date on which the offence has been committed. 


13 , Wliocver refuses or neglects to comply with any notice issued by the 
Penaltycom- inspector unflcr section 9, Of rmoves any horse in 


ply with notirr undrr sen ion 
g or for removing hor&e con¬ 
trary to section fi. 


contravention of section ii, shall be punishable With 
imprisonment for a tenn ivhicb may extend to one 
month, nr with fine which may extend to fifty rupees, 
or witii botii. f 
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U) "The Local Gcvemmene may make rules to cany out the purposes iB 60 i 
Power to make rules. and objecte of this Act. Ai t 

(^) In particular and without prejudice to the generality of the foregolrig 
power» such rules as aforesaid may— 

(a) regulate entries, searches, and seirures by Inspectors under this Act; 

(^} regulate the use of tests and the isolation of horses subjected thereto, 
and provide for recovering the expense of detaining, isolating, 

* and testing horses from the owners or persons in charge thereof 
as if it were a fii.e ; 

(r) regulate the destruction or ’^rcatment, a^. the case may be, of horses 
certified under section 8 to be diseased, and the disposal of the 
carcases of diseased horses ; 

(d) regulate the disinfecting of buildings and places in which diseased 
horses have been, and prescribe what things found therein or 
near thereto shall be destroyed ; and 

(/) regulate the grant of licenses under sect'on ii, and the conditions 
on which those licenses shall be granted. 

(y) All rules under this section shall be published in the local oOficial 
Gaaette, and, on such publication, shall have effect as if enacted by this Act. 

(4) In making any rule under this section, the Local Government may direct 
that a breach of it shall be punishable with imprisonment for a term which may 
extend to one month, or with fine which may extend to fifty rupees, or with both. 

IB. Any Veterinary Practitioner may be appointed bv tiie Local Govern- 
Appointment of %ame p<rr- "lent to be both Inspector and Veterinary Practitioner 
won to be both Inspector aod for all Of any of the purposes of this Act, or of any 
Veterinary Practitioner. jyje thereunder. 

le. No suit, prosecution, or oilier legal proceeding, shall lie against any 
PratMtion to penoni act- person for anything which is, in good faith, done or 
intended to be done under this Act. 

17. The enactments mentioned in the schedule 
are hereby repealed to the extent specified in the 
fourth column thereof. 


iBg under Act. 
Repeal. 


THE SCHEDULE. 
Exactuekts repealed. 


(See si^/ton /y.) 


Year. 

No. 

1 

Short Title. 

Extent of Repeal. 

1879 

XX. 

The Glanders and Farcy Act, 
1879. 

The whole Act. 

1S91 

XII. 

1 

The Repealing and Amending 
Act, 1S91. 

So much as relates to 
Act XX. of 1879. 

1896 

XV. 

The Glanders and Farcy Act 
(1879) Amendment Act, 
1896. 

The whole Act. 


XIV. 

The Indian Short Titles Act, 
1897. 

So much as relates to 
Act XV. of 1896. 
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ACT NO. XVIII. OF 187^ * 

THE LEGAL PRACTITIONERS ACT, 1879. 

Passed sy the Goveknor-Gsnseal of India in Council. 

JUc^ioed ihi asteni of the Gcvernor^Gemral on the 2gih Ochher 
An Act to comolidatt and amend the Law relating to Legal Practitioners, 

Whereas it it expedient to consolidate and amend the law relating to legal 
M practitioners in the Lower Provinces of Bengal, the 

Nortli-Western Provinces, the Punjab, Oudh, the 
Central Provinces, and Assam, and to empower each of the Local Governments 
of the rest of British India to extend, to the territories administered by it, such 
portions of this Act as such Government may Uiink fit; It is hereby enacted 
as fcdlows:— 

CHAPTER L 


Preliminary. 


Short title. 
Coqunencement. 


Local eitenk. 


1 . This Act may be called the Legal PractL 
tioners Act, il$79f and shall come into force on the 
first day of January i860. 

This section and section 2 extend to the whole 
of British India. 


The rest of this Act extends, in the first instance, only to the territories 
respectively adtninii^tered by tlie Lieuienant-Goveiiiors of the Ixiwcr Provinces 
of Bengal, the North-Western Provinces, and the Punjab, and the Chief Com* 
mrssioiiers of Oudh. the C!eniral Provinces, and Assam. But any other Ijocal 
Government may, from time to time, by notification in the ofticial Gazette, ex- 
tendf all or any of the provisions of the rest of this Act to the whole or any part 
of the territories under its administration. 


2. On and from the fust day of January 1880, the enactments mentioned 
. in the First Schedule hereto annexed shall be repealed 
to the extent specified therein. 

Ail rules and appointments made, penalties prescribed, fees fixed, persons 
admitted, names enrolled, certificates issued, sanctions 
given, and orders passed under any enactment here* 


Saviof of rales, ftc. 


* For the Suiement of Objects and Reasons, see Gazene of India, 1878. Pt. V., p. 
381; for tbe Reporta of the Select Committee, see iMd, 1879, Pt. V., pp, 51 and 841; for 
Procsediofs in Council, sec tS/d, 1878, Supplement, pp. 1658 and 1893; i6id, 1879, 
Supplement, pp. 79, 1066, and 1375. 

Act XVlll, of 1879 has been declared in force in Angul and the Khondmats by the 
Ai^l District ReRulatiun (!. of 1894), t. 3; and by notification under s. 3 (a) of the 
Scheduled Dlatrtc s Act (XIV. of 1B74), in the Districts of Hazaribagh, Lohardagu, 
and Maubhum, and Pargana Dhalbhum, and the Kolhan in the District of Singbhum.— 
See Gazette of India. t88i, Pi. I.. p. S 04 ' [The District of Lobardaga included at this 
Cimethu District of Patamau, which was separated in 1894.] 

t Under this power the Act has been extended, subject to certain omissions, and 
10 far oily 11 it relates to Judicial Courts. Civil and Crioiiiial, to the Madras Preaidwy, 
•Ecept the Scheduled Districts, from 1st April i88a.—See Port St. George Gazette, tSSi, 
PL pp. 491 and 707. Ss» 3 and 4 of tbe Act have been extended to the Regulation 
Districts ol the Bombay Presidency (see Bombay Government Gazette, 1885, Pt. I.« p. 
• 90 )- 

Ch. I., s. 40, Sch. 11 m I8d ^ much of Ch«. 111 ., V., VI., and Vll. as relates to 
phuulsrsi have been oatendod to Cootg.^See Mysore Gazette^ 1879, Pt. 1.. p. 355. 
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1879 . repealed, shall be deemed to be respectivelj made, prescribed, fixed, admlS* 
«" ' I — » t^, enrolled, issued, given, and passed under this Act. 

IS* 

■ All references made to any enactment hereby repealed, in any Act or 

References to repealed en- Reguiation passed, or notification published, shall be 
EctmentB. read as if made to the corresponding proviiuons of 

tliis Act. 


Interpretation-clause. 


Judge. 

“ Subordinate Court 
** Subordinate Court: ” 


8. In this Act, unless there be something re¬ 
pugnant in the subject or context,— 

Judge means the presiding judicial officer in 
every Civil and Criminal Court, by whatever title he 
is designated; 

means ail Courts subordinate to the High Court, in¬ 
cluding Courts of Small Causes established under 
Act No. IX. of i 850* or Act No, XI, of 1865 :t 


** Revenue-office ” includes all Courts (other than Civil Courts) trying suits 
^ o: . *1 under any Act for the time being in force relating to 

,evenuc-o cc: landholders and Iheir tenants or agents: 


J,.egal practitioner means an advocate, vakil, 
'' Legal practitioner: ” or attorney of any High Court, a pleader, mukhtar, 
or revenue-agent: 

“ Tout '* means a person who procures the employment in any legal busi- 
ness of any legal practitioner in consideration of any 
‘ Tout. + remuneration moving from such practitioner, or pro- 

prases to a legal practitioner to procure his employment in any legal business in 
consideration of such remuneration. 


CHAPTER 11 . 

Of Advocates, Vakils, and Attorneys. 


4. Every person now or hereafter entered as an advocate or vakil on the 
. roll of any High Court under the Letters Patent con- 

A vacates an va 1 s* stituting such Court, or “ under section 41 of this 

Act/'§ shall be entitled to practise in all the Courts subordinate to the Court 
on the roll of which he is entered, and in all revenue-offices situate within the 
local limits of the appellate jurisdiction of such Court, subject, nevertheless, to 
the rules in force relating to the language in which the Court or office is to be 
addressed by pleaders or revenue-agents; and any person so entered, who ordi¬ 
narily practises in the Court on the roll of which he is entered, or some Court 
subordinate thereto, shall, notwithstanding anything herein contained, be entitled, 
as such, to practise in any Court in British India other liian a High Court on 
whose roll he is not entered, or, with the permission of the Court, in any High 
Court on whose roll he is not entered, and in any revenue-office: 


* See now the Presidency Small Cause Courts Act (XV. of 18S2}. 
t See now the Provincial Small Cau:ie Courts Act tlX. of 1887;. 
f The definition of ** tout has been added by the Legal Practitioners Act (XI. of 
1896), s 1 

4 The words and figures quoted have bf^rn substituted for the worda, as an advo¬ 
cate on the roll of the Chief Court of the Punjab/* by the Legal Practitioners Act (IX of 
1884), s. 2. 



LJUQAL PRACTITIONERS. 


*33 


Provided that no Bnch vakil riiall^be entitled to practise under this section 
bdote a Judge of the High Court, Division Court, or High Court caerdsuig - 'Jl*' 

original jurisdiction in a presidency-town. Em IIL 


6 . Every peimi now or hereafter entered as an attorney on the roll of any 
t U--U r* I. High Court shall be entitled to practise in all the 
Attorney, of H.rh Court. subordinate to such High Court, and in all 

revenue-offices situate within the local limlls of the appellate jurisdiction of such 
High Court; and every person so entered, who ordinarily practises in Uie Court 
on the roll of which he is so entered, or some Court subordinate thereto, shall, 
notwithstanding anything herein contained, be entitled, as such, to practise in any 
Court in British India other than a High Court established by Royal Charter on 
the roll of which he is not entered, and in any revenue-office. 

The High Court of the province in which an attorney practiaes under this 
section may, from time to time, make rules declaring what shall be deemed to 
be the functions, powers, and duties of an attorney so practising. 


CHAPTER III. 


Or Pleaoirs akd Mukhtars. 


Power to make rules as to ®‘ The High Court may, from time to time, 

oualllicaiions, &c., of plea- make rulcs* consistent with iliis Act as to the follow- 
dersand mukhtara. ing matters (namely)— 

(12) the qualifications, admission, and certificates of proper persons to be 
pleaders of the subordinate Courts, and of the revenue-offices situate wiihin the 
local limits of its appellate jurisdiction, and, in the case of a High Court not 
catablislied by Royal Charter, of such Court; 

(i) the qualifications, admission, and certificates of proper persons to be 
mukhtars of the subordinate Courts, and in the case of a High Coun not estab¬ 
lished by Royal Charter, of such Court; 

t<) the fees to be paid for the examination and admission of such persons 

and 


(d) the suspension and dismissal of such pleaders and mukhtars. 


Piihlicsttos of rules. 


AH such rules shall be published in the local 
official Gazette, and shall thereupon have the force of 
law ; 


Provided that, in the case of rules made by a High Court not established 
by Royal Charter, such rules have been previously approved by the Local 
Government. 


7. On the admission, under section 6 , of any person as a pleader or 
Certificattt to pleaders and mukhtar, the High Court shall cause a certificate 
mukhtars. signed by such officer as the Court, from time to 


* For rules made under this section by-* 

</) Judicial Commissioner, Central Provinces, see Central Provinces List of 
Local Rules and Orders, Ed. 1S96. p. 30; 

(a) High Court, Madras, see Madras List of Local Rules and Orders, Vol. L. 
Ed. ifigd, pp. ISO and 151; 

fa) High Court, North •’Western Provinces, see North-Western Provinces and 
Oadh List of Local Rules and Orders, Ed. 1894, pp. 75 and 76; 

(4) Judicial Commissioner, Oudh, see North-Western Provinces and Oudh List 
of Local Rules and Orders, Ed. 1894, p. 7d. 


LCf. Ct. M - jr.J 
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time, appoints in this behalf, to be issued to sueh person, auttiorizing him to 
practise up to the end of the current year in the Courts, and, in the case of a 
pleader, also the revenue-oihees, specified therein. 

At the expiration of such period, the holder of the certificate, if be desires 
to continue to practise, shall, subject to any rbles* consistent with this Act which 
may, from time to time, be made by the High Court in this behalf, be entitled to 
have his certificate renewed by the Judp of the District Court within the local 
limits of whose jurisdiction he tiien ordinarily practises, or by such officer as the 
High Court, from time to time, appoints in this l^ehalf. 

On every such renewal, the certificate then in possession of such pleader or 
mukhtar shall be cancelled and retained by such Judge or officer. 

Every certificate so renewed shall be signed by such Judge or officer, and 
shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such renewal to 
the High Court. 

8, Every pleader holding a certificate issued under section 7 may apply to 
Pleader* on enrolment may enrolled HI any Court or revenuo-office mentioned 
pnctiice in Court 5 and reve- tlisrein, and Situate within iIh‘ local limits of the ap- 
nue^offices. pellaio jurisdiction of the High Court by which he 

has been admitted ; and, subject to such rulesf consistent with this Act as the 
High Court or the Chief Controlling Revenue Authority may, from time to time, 
make in this behalf, the prf''siding judge or officer shall enrol him accordingly; 
and thereupon he mar appear, plead, and act in such Court or office, and in any 
Court or revenue-office snl)ordiTiate ihereto- 

0 . Ever}’ mukhtar holdin; a certificate issued under section 7 may apply 
MuUhtarsnnenrolment may ^0 enrolled in any Civil Of Criminal Court men- 
practise in Cuurti. tioued therein, and situate witlun the same limits; 

and, subject to such rules as the High Court may, from lime to time, make in 
this behalf, the prebidinc Judge shall enrol him accordingly, and thereupon he 
may practise as a rnukhtar in any sucli Civil Court and any Court subordinate 
thereto, and may (subject to tfic provisions of the Code of Criminal ProcetlureJ) 
appear, plead, and act in any such CniiiJiul Court, and any (''ourt subordinate 
thereto. 

10. Except as provided by this Act, or any other enactment for the time 
No person to practise as being in forcc. HO pcrson shall practise as a pleader 
plpadrr or multbtar unlrss or mukht.ir in any Court iK*t established by Royal 
quahfied. Ciiarter unless he holds a certificate issued under 

section 7, and has been enrolled in such Court, or in some (.^ourt to which it is 
subordinate ; 

Provided that persons wlio have been adiniUed as revenue-agents before 
RtvenHc-agents may ap- the first day of January i8«o. and hold ccnificatea, 
pear, plead.and act in Mun- as such, Under tlkis Act in the territories administered 
ursCWumsuus under the by the Lieutenant-Ciwernor of Bengal, may be 
Benga ct . ot iSf-y. enrolled in manner provided by section 9 in any 


• For rales regarding renewal of cirtifirates made by— 

(0 judicial CommisKioner, Central Provinres, see Central Previncea List of 
Local Rules and Orders. ]8(/6. p. 30; 

(2) High Court, Madras, see the Rules quoted in the footnote on page 033 
svpra^ which were also made under a. 7. 

t For rules made by the High Court at Madras, see those quoted in the foolitote 
OB p- 233, svpra, which were also made under s. 8. 

} See now the Code of Criminal Procedure (Act V. of 1898). 
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MuatlPt Court in th» $aid territories, and« on being so enrolled, may appear, 1679 *, 
plead, and act in such Court in suits under Bengal Act No. VIII. of 1869* {fo ■ '" r 
amiftd ihe Procedure in Suih between Landlord and Tenant)^ or under any other 
Act for the time being in force regulating the procedure in suits bet^Teen land¬ 
holders and their tenants and agents. 

11 . Notwithstanding anything contained in the Code of Civil Procedure,f 
Power |o declare functions High Court may, from time to time, make rules 
ef mukhtarii. declaring what shall be deemed to be the functions, 

powers, and duties of mukhtars practising in the subordinate Courts, and in the 
case of a High Court not e&tablibhed by Royal Charter, in such Court. 


12 . Tlie High Court may suspend or dismiss any pleader or mukhtar 
SuspensiDii end dismib^Uf holding a certificate issued under section 7 wiio is 
pleaders and mukhtars con- convicted of any criminal offence Implying a dtfeci 
victed of criminal uffrnce. character, which unfits him to be a pleader or 

mukhtar, as the case may be. 


Suspenoion >nd dismUsa' . 13 .J The Iliqli Court may also, after such 

of pleaders and mukhtars inquiry as it think.'s fu, suspend or dismiss anv ]i)ead- 
ItuLliyuf unprofessiunal cun- ^r Of mukhtar holding a certificate as aforesaid— 


(j) who take? infitructions in any case except from the party on whose 
hehali he is retained, or snine per>nri wlu» is the recognized agent 
of such party \Miiiin tiie meaning of the Ccile of Civil Pioce- 
diire,+ or some servant, rehittve, or friend authorized by die party 
to give such instructions, or 

(b) ifho is g!i-liy of fraudulent or g:rossIy improper conduct in the dis- 
ciiarge of his professional dvity, or 

(r) who tenders, gives, or consents to the n“lention, on» of any fee paid 
I'p payable to liitn for his services, of any irraiificatiun tor piocur- 
iiig or luving jjiocnreil the em|ilfiyim*iit, in any legal business, 
(jf ihmself or any o'dier jjleadcr or mukhtar. or 

(s/J who, directly or indirectly, pro. uies, or attempts to jirocure. the 
einpluyment of hiniNcU as sikh pleader or innkhur through, or 
by liic interveution a’, anv to vlitMU any remuneraiion 

for obtaining sncheinploytnLiit has been given lyv Inm, or agreed 
or ptomiscd to be so given, or 

who accepts an> employment in any legal business through a per¬ 
son who has been prrclainic\l as a lout under section 3b, or 

(/) for any other reasonable cause. 


14 . If any such jileader or mukhtar practising in any subordinate Court, or 
D , u u r i'J 'i-uv ie>enuc-otliC'', is charged in sueli Cimrt ot 
uoprofc.sional coneiia i. oUlCc With uk-iig msirvictious exCe]^t as atoresaid. or 
brought in subordinate Court with any such miseonduct as aforesaid, the presiding 
or revenuc-oOfice. officer shall send hhn a copy of the charge, luid also 

a notice that, on a day to be ilierein api^ointed, sulIi charge will be taken into 
consideration. 


* See now the Bengul 7*enrtnf'y A':! (V111. of 18 S 5 ). 

+ Sue now the Cods of Civd I’roccdure (Ai l XIV. of 

^ This section has been substituted for the onijinal by the Legal Practitioners Act 

XL of 1S96}, 3. 
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Such copy and notice shall be served upon the pleader or miikhtar at lent 
^een days b^re the day so appointed. 

On such day, or on any subsequent day to which the enquii7 tnay be ad- 
journed} the presiding officer shall receive and record all evidence properly pro¬ 
duced in support of the charge, or by the pleader or mukhtar, and shall proceed 
Id adjudicate on the charge. 

If such officer finds tiie charge established, and considers that the pleader 
or mukhtar should be suspended or dismissed in consequence, he shall record 
his finding and the grounds thereof, and shall report the same to the High Comt; 
and the High Coun may acquit, suspend, or dismiss the pleader or muMitar. 

Any District Judge or, with his sanction, any Judge subordinate to him, 
Suspension pending in ves- ‘“any Judge of a CouTl of Small Causes of a PresU 
tigation. dency-town,"* any District Magistrate or, with his 

sanction, any Magistrate subordinate to him, and any Revenue Authority not 
inferior to a Collector, or, with the Collector's sanction, any Revenue Officer 
subordinate to him, may, pendmg the investigation and the orders of the High 
Court, suspend from practice any pleader or mukhtar charged before him or it 
under this section. 

Every report made to the High Court under this section shall,— 

(a) when made by any Civil Judge subordinate to the District Judge, be 
made through such Judge; 

(^) when made by a Magistrate subordinate to the Magistrate of the District,f 
be made through the Magistrate of the Di'itriclt JU^d the ^ssions Judge; 

(^) when made by die Magistrate of tlie District,! be made ilirough the 
Sessions Judge ; 

{d) when made by any Revemio Otlicer subordinate to the Chief Controlling 
Revenue Authority, be made through such Kcvtaiuc Authorities as the Chief Con¬ 
trolling Revenue Authority may, from time to time, direct. 

Every such report shall be accompanied by the opinion of each Judge, 
Magistrate, or Revenue Authority through w'hom or winch it is made, 

15 . The High Court, in any case in which a pleader or muklnar has been 
Power to call for rerord in acquitted under scction 14 otherwise than by an order 

ease of acquittal under sec- of the High Court, may call for the record, and pass 
***'"*-♦- such order thereon as it tiiinks fit. 

16 . Noonriistand/ng anything contained in any Letters Pafenf^ or in the 

Power to make ruic^ fur rvhire.f section 37. clausc (a), my 

mukhtars (in avpe.laic side of H'gh Court established hv Rovai Charter may, from 
HijhCouvi. nx^k^: rules consistent w'ith tliis Act 06 

to the foHo^ving matrers Cname/y)— 

, -a.wd evt proper persons to be mukhurs prac- 

(6) ihe to be paid for the exauVutabon and admission of sueVv pcnucma; 

good^conduct^* '^’hich they may be rei]uircd to give for their honrstj and 

1884), ?4* 'ns««ed by the Ugal Practitioner, Aci ( 1 x 7 (rt 

(Act VTrt ** Magistrate.—See the present Code of Criminal Procedttri 

t See now the Code of Civil Procedure (Act XfV. of l88a). 
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|dl) tfaasaqMiiiion and dismissal of such mukhtars; and 1970 . 

(#) declaring what shall be deemed to be their functions, powers, and duties; 
and may prescribe and impose fines for the infringement of such rules not 
exceeding in any case five hundred rupees; and such fines, when imposed, ma^ 
be recovered as if they had been imposed in the exercise of the High Court s 
ordinary original criminal jurisdiction. 


CHAPTER IV. 


Or Revexux-agehts.* 


Power to moke rules as to 17 . The Chief Controlling Revenue Authority 

qualifications, ftc., uf reve* may, from time to time, make rules* consistent witii 
nae*afODts. this Act as to the following matters (namely)— 

(a) the qualifications, admission, and certificates of proper persons to be 
revenuo-agents; 

{ 6 ) the fees to be paid for the examination and admission of such persons; 


(r) the suspension and dismissal of such revenue-agents; and 

{d) declaring what shall be deemed to be their functions, powers, and duties. 

All such rules shall be published in the local 
official Gazette, and shall Uicreupon have tlic force of 
law. 


Pttblicatioo of rules. 


la On the adnvission of any person as a revenue-agent under section 17, 
Certificates to revenue- die Chief Control ling Revenue Autliority sliall cause 
•aents. a certificate, signed by such officer as such authority, 

from time to time, appoints 111 this behalf, to be issued to such person, authoriz¬ 
ing him to practise up to the end of the current year in such revenue-ofiices as 
may be specified tiicrcin. 

At the expiration of such period, tlic holder of the certificate, if he desires 
to continue to practise, shall be entitled to have his certificate renewed by the 
Secretary of the Chief Controlling Revenue Autlionty. or by any other officer 
authorized by such authority in tiiat belialf. 

On every such renewal, the certificate th'-n in the possession of such revenue- 
agent shall be cancellod and retained bv such Secretary or other oliiccr. 

Every certificate st» renewed shall be signed by svach Sccretaiy or other 
officer, and shall continue in force to the end of the current year. 

Every officer so renewing a ccrtitjcate sha /1 noli/y tfie renewal to the Chid 
Controlling Revenue Aiuhoniy. 

10. Every revenue-agent holding a certificate issued under section 18 
EnTolm«nt of revenue- may apply VO be curoWed in any Te\et\ue-oU\co men- 
VioucA xher^'in, auu\ «iUu3LUi wivi'.in oi the 

tCtrilOTy under Xbc Cbiel CoiuroWmg Kcvenvic and, subject tu such 


* Retenue-agents Oudh appear, plead, and act in suit.^ under the Oudh 

Rent Act (XIX. of —See Act XX'ilb of 1876, s. 35, and the third clause of «. a of 

' till. Act. 

For rulna made under this section as to revenue agents in— 

(r) AsMm, see the Assam Manual of Local Rules and Orders, Ed. 1893, pp. 153- 

(J) North Western Provinces, see North-Western Provinces List of Local Rules 
and Orders, fid* igp4, p. 76. 
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1879 rules as the Chief Conlrolling Revenue Aitthority may» from time to time, make 
' ^in this behalf, tlie olhcer presiding in such oifice shall enrol him accordinglVi 
Aot 18 .. thereupon he maV practise as a revenue agent in such office, and in any 
re^'cnue-office subordinate thereto. 


SO* Except as provided by this Act or any other enactment for the time being 
Nopersopioactasafreni »» Pfso”. 0‘her tlian a pleader duly 

10 revenue-oflices unles^squa- qualified under the provisions here nbeiorc containco, 
lifted. shall practise a^s a revenue agent in any revenue-office, 

unless he holds a certificate issued under section xS, and has been enrolled in 
such office or some other ollice to which it is subordinate: 

Provitlod that an}- person duly authorized in this bclialf may, with ihc sanction 
of the CJiief Controlling Revenue Authority, or of an oflicer emj>ow'cred by tFje 
Local Cioverruneot in liiis behalf, transact all or any business in which his principal 
may be concerned in any reveaue-oflice. 

The sanction mentioned in this section may be general or sjwcial, and may at 
any time be revoked or suspended by the authority or officer granting tho same, 

21 . The Chief Controlling Revenue Autliority may suspend or dismiss any 
Dismissal of revenue-apent revonuc-agotu holding a certificate issued imder this 
convicted of enmmai offence. Act who IS convicted of auv criminal oilence implying 
a defect of character w'hich imfits iiim to be a revenue agent. 


Suspension .od disml.,«l 22 * The Chief Contr,.l!i»K Rpvt-nue Authority 

of rcvcnue-jiKents Ruiity of may also, after such enquiry as u itiiuks m. suspend 
unprofe:isional conduct. or dismiss any revcnue-ageiU liolding a ccrUficato as 

aforesaid — 

C«) W'ho is guilty of fraudulent or grossly iinpro]»or Londuci in die discharge 
ot his profc.ssioual duly, or 

{ 6 ) who tenders, gives, or C 0 !lSt:m^ lo tfic out of any fee paid or 

jayabie h) him for his sltvili^s, of .miv grauticaiiou for j>roctiring. or 
having procured, tho ctuphn iiieii: in aii} legal busiues.s, of himscdf 
or any other revenue-agent, or 

(c) who, directly or luvhreuly, proc\ires, uv attempts ui pV'K uro. the omploy- 
meiu of h:ms<-li a-j suJi reNeiiui-ag’-ul ihmugh, or by liie tn- 
lervention of, any person to wlu^m any reiuum rai <»!] Jot obtaining 
such emjiluymeiit lus been given liy fiiiu, or agreed or piouiiscd 
to be ffo gi\en, or 

((/) who accepts any eiujiloyrnt^nlT in am Ii‘gil bu.^inc’*-'' dirnnirh a J^orsou 
who ha-> been proclaimed as a tout uiider sasliou p'», or 

(?) for any other reasonable cause. 


23 . If any roveiiuc-agcnt holding a Certificate issued und<T this l is ciiargcd 
Procedure «-hcn revenue- with sikIi cuiniiu 1 iu inv (.Hu. MlhordilUW 10 

agcniisM>char^^eU insubardi- the Chiet CoiitmiJing Rt'iMni'- AnMiojgy, or lU the 
nate office. Court of any Muii^ir, the oliiu-r a! Die iicad of Midi 


office, or such Munsif, as the case may be, .shall seinl iimi a v**]iy of 


LfKOgT, 


and also «a notice that, on a day to be tiierein apjH;inled, such cJiaige will he taken 
Into considoration. 


Such copy and notice sliall be served ujion ibe p»*r>r*n ( larged at least 
fifteen days before die day so .ippoinled. On such d.i}, or in any odier day to 


* S. 22 has been sabbLitutcd lur ihc er:gi»ul by liic Lf'i^rd Practitioners Ait (Xh 
erf 1896), s. 3. 
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which the enquiry may be adjourned, the officer or Munslf shall receive all evidence 
properly produced in support of the charge, or by die person charged, and shall 
proceed to adjudicate on the charge. 

If the officer or Munsif finds the charge established, and considers that the 

E erson charged should be suspended or dismissed in consequence, he shall record 
Is finding and the grounds thereof, and report liic same to the Chief Controlling 
Revenue Authority; and such autlionty shall proceed to acquit, suspend, or dismiss 
hitn. 

Any revenue-officer not inferior to a Collector, and, with the Collector's 
sanction, any revenue-officer subordinate to him, or any Munsif in his district, 
may, pending the investigation and the orders of the Chief Controlling Revenue 
Authoriiy, eusjicnd from practice any revenue-agent charged before him under 
this section. 

Where any officer acting under this section is subordinate to the Commissioner 
of a Division, lie shall iransnul the rejxirt through sucli Commissioner, who shall 
forward with the same an expressirm of ills own opinion on the case. 

24 . 'Fhe Chief Controlling Revenue Authority, in any case in which a 
PowtcrChiefContn.llinff revenuL'-agent has been aciiuitteJ uiuk-r st'ction aj 
Revenue Authority to call fur Otherwise than hr an order of llie Chief Controlling 
Revenue Authority, may call for the record, and pass 
such order thereon as seems fit. 


CHAPTER V. 

(V Certificates. 


25 Kverv crrttUcatP, whoiher original or rtmi'wed, issued under this Act, 
shall he written upon st.^inped paper of the value pre- 
e« tT ctru icAtc5. scrihed tiicrefor 'u the s^'ce^nd sciiedule hereto annexed, 

“and of such description as* the Local Cio^ernment iiuy, from tune to time, 
prescribe: *'• 

Providoil lluU a c<‘rLifu'ate d on or after the first day of July in any 
year may be wnuen on stainpt^l p.tper of halt* tlie value so prescrilx’d. 


20 . When nny piea<Ier, mukfitar. or revenue-agent, is suspended or dis- 
Diunt&svc] praviitiiincrs to misseil under this Act, he siiall furihwilh deliver up 
fturrend^f (crtificateA. lusetrtiiK.Ue td tiic Court or ollicer at the head ofliie 

office before or iu which he was practising at the time he was so suspended or 
dismissed, or to .any Court or odic«T to wiiieh the High Court or Cluef C'ontrolling 
Revenue Athnority (as the case may be) orders him to deliver the same. 


• In s. 35, the tvordii quoted h.ive boen inserted by the 1 -^gal Prartitioners Act (IX. 
of 1S84), s. $, For instance ot rule prescribing the stamp-paper to be used for certificates, 
see Central Provinces List of Local Rules and Orders, Ld. 1^. p. 78. 


1879 , 
Aov 18 * 



*40 


LMGaL PRACTIttONSSS. 


CHAPTER VI. 

Act 18, Or TRl RrirUNltKATlON O? PlKADEIIS, MuXHTARS, and RtTXim^ikOSMtS. 


27 * The High Court shall, from time to time^ fix and regulate die foei^ 

HiKhCourtMd Chief Con- payaWc by any party in respect (rf of Ws^vw 

trdKog Revenue Authority to sai/s advocate, pleader, vakil, mukhiar, or attortkO] 
fixfm on civil and revenue upon all proceedings (a) on the appellate side of sud 
proceedings. Court, (^) in the case of a High Court not establishdc 

by Royal Charter on its original side, and (c) in subordinate CouitS) ^ and ta 
respect dP the fees of his adversary’s revenue-agent appearing, pleading, or actins 
under section io.”t 


The Chief Controlling Revenue Authority shall, from time to time, fix astfi 
regulate the fees} payable upon all proceedings in the revenue-offioes by anj 
party in respect of the fees of his adversary's advocate, pleader, vakil, attomy, 
mul^tar, or revenue-agent. 


Tables of the fees so fixed shall be published in the local official Gaxette 

Exception as to agents men* Nothing in this Section applies to the agenu 

tioaed m section ao. mentioned in the proviso to section ao, 

28 . No agreement entered into by any pleader, mukhtar, or Fcvenue-ageol 
. , , with any person retaining or employing him, respect* 

Agreemen m c ten . amount and manner of payment for the whole 

or any part of any past or future services, fees, charges, or disbursements in 
respect of business done or to be done by such pleader, mukhtar, or revalue* 
ag^t, shall be valid, unless it is made in writing, signed by such person, and is, 
within fifteen days from the day on which it is executed, filed in the District Court, 
or in some Court in which some portion of the business in respect of which 
it has been executed has been or is to be done. 


29 . Where a suit is brought to enforce any such agreement, if the agree- 
Power to modiEy or cancel ^i^nt 18 not proved to be fair and reasonable, the 
agreemento. CouTt may reduce the amount payable thereunder, or 

order it to be cancelled, and the costs, fees, charges, and disbursements in respect 
of the business done, to be ascertained in the same manner as if no such agree¬ 
ment had been made. 


SO. Such an agreement shall exclude any further claim of the pleader. 
Agreements to exclude fur* mukhtar, Or revenuc-agent beyond the terms fA ^ 
ther claims. agreement with respect to any services, fees, charges, 

or disbursements in relation to the conduct and completion of the business ia 


* For rules as to pleaders’ fees made by— 

(/) Judicial Commissioner, Central Provinces, see the Central Provinces List ol 
Local Rules and Orders, Ed. 1896, p. 79; 

(a) High Court, Madras, see the rules quoted in the footnote on p. S33, ti^n, 
which were also framed under this section ; 

(J) High Court, North-Western Provinces, see North-Western Provinces List 
of Local Rules and Orders, Ed. 1894, p. 78; 

U) Judicial Commissioner, Oudh (pleaders in Civil Courts), see Noftb*Weitera 
Provinces List of Local Rules and Orders, Ed. 1894, p. 78. 
t To s. ay, the words quoted have been added by the Legal Practitioners Act (IX. 
of 1884), s. 6. 

f For rules as to Fees in revenue-proceedings in— 

(1) Central Provinces, see Central Provinces List of Local Rules and Orders, Sd. 
1896, p. 80. 

(j) North-Western Provinces and Oodh, see North-Western Provinces sad Otidh 
Lbt of Local Rulas and Orders, Ed. 1894, pp. Tdand 77. 
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imm^ id «liieh the 4TMment is made, except such Krtices, fees, charges, or 
(Hsoursemeets, if any, as are expressly excepted by the agreement 

81* A provision in any such agreement that the pleader, mukhtar, or 
ReMTvatioa of retponsibi- Tevenue^gcnt, shall not be liable for negligence, or 
fty for DecUKenee. that he sltall be relieved from any responsibility to 

which he would otherwise be subject as such pleader, mukhtar, or levenne* 
agent, iduill be wholly void. 




CHAPTER VII. 

PtKAtTXES: 

88* Any person who practises in uny Court or revenue-office in contraven* 
Oft pmons illegally prac- tion of tlic provisions of section lo or section 20 «f*m H 
tUnf ai picftderi, mykhtari, be liable, by order of such Court or the officer at the 
or reveiiiie*8Ccnts. office, to a fine not exceeding ten times 

the amount of the stamp required by this Act for a certificate authorizing him so 
to practise in such Court or office, and, in default of payment, to imprisonment in 
the civil jail for a term which may extend to six months. 

He shall also be incapable of mauntaining any suit for, or enforcing any lien 
with respect to, an}' fee or reward for, or with respect to, anything done, or any 
ffiabursement made, by him as pleader, mukhtar, or revenue-agent whilst be has 
been contravening the pro\ 4 sions of either of such sections. 

88* Any pleader, mukhtar, or revenue-agent failing to deliver up his ceiti- 
Oii tumaded or dismissed ^cate as required by section 26, shall be liable, by 
pl«ate,«c.,failiDK to deliver order of the Cpurt, authority, or officer, to which or 
<*^”‘*f** to whom, or according to whose orders, the ddiverv 

should be made, to a fine not exceeding two hundred rupees, and, in ddsuft 
of payment, to imprisonment in the civil jail for a term which may extend to 
thm months. 


84 . Any pleader, mukhtar, or revenue-agent, who, under the pnovisiona 
Oa ittipendad or diimisscd of this Act, has been suspended or dismissed, and 
pvactitiontf practisiaf during who, during such suspension or after such dismissal, 
■aspaanoD or after dismissal, pi^ctises as a pleader, mukhtar, or re\'eni]e-agettt in 
any Court or revenue-office, shall be liable, by order of such Court or the officer 
at the head of such office, to a fixte not exceeding five hundred rupees, and, in 
de&ult of payment, to imprisonment in the ci>il jail for a term which may extend 
to six montiis. 


85. Every order under section 31, 33, or 34, shall be subject to revision 
u -. - * by the Court where the order bis been passed 

by a subordinate Cotirt, and by the Chief Controlling 
Revenue Authority where the order has been pas^ by an officer subordinate 
to such authority. 

88.* (t) Every High Court, District Judge, Sessions Judge, District Biagis- 
Amw to frame «adp«Uith trate, and Presidency Magistrate, every Revw^ 
liiteoliPiiU. officer not being below the rank a Collector of a 

DhAictg and the Chief Judge of every Presidency Small Cause Court (each 


• S. kas been substituted for the original section (relating to penalty for receiving 
or f^vlag eoauaisaion) by the Legal ttraetUionera Act (XL of 1896), s. 4. 

(Cr. ct M. 
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1990 . tM it^rdft their or his own Court and the Courts, if any, std^rdhttte therBtD)» 
frame and publish lists of persons, proved to their or his satisfaction, by 
evidence of general repute or otherwise, habitually to act as touts, and may, 
from time to time, alter and amend such lists. 

(^) No personas name shall be included in any such list until he shall 
have had an opportunity ot showing cause against such inclusion. 

(j) A copy of every such list shall be kept hung up in every Court to which 
the same relates, 

(4) The Court or Judge may, by general or special order, exclude from 
the precincts of the Court any person whose name is included in any such list. 

(j) Every person whose name is included in any such list shall be deemed 
to be proclaimed as a tout within the meaning of section 13, clause (r), and 
section aa, clause {d). 


CHAPTER VIII. 

MlSCKLLANlOUS, 

87. To facilitate the ascertainment of the qualifications mentioned in sec- 
Local Government to ap- tions 6 and 17 respectively, the Local Go\»cniment 

point examiners. shall, from time to time, apfKttnt persons to be examin¬ 

ers for the purposes aforesaid, and may, from time to time, make regulations for 
conducting such examinations. 

88 . Except as provided by sections 4. 16, 27, 32, and 36, nothing in 

Exemption of Hi^h Court this act applies to advocates, vakils, and attorneys 

practitioners from certain admitted and enrolled by any High Court under the 
parts of Act. Letters Patent by wliich such Court is constituted^ or 

to mukhtars practising in such Court, or to advocates enrolled “ under section 
41 of this Act/'* 

88 . When any person who holds a cenificate as a mukhtar under section 7 
Suspension or dismissal of and a certificate as a revet! 11 e~agent under section 18 
pmon holding mukhtar and is suspended or dismissed in one of such capacities 
revenuc-acent’s certificates. jjg deemed to be suspended or dismissed 

as the case may he, also in the other. 

40. Notwithstanding anything hereinbefore contained, no pleader, mukhtar. 
Pleaders, &c., not to be OT revenue-agent, shall be suspended or dismissi^ 

suspended or dismissed with- under this Act, unless he has been allowed an op- 
out beine heard. portunity of defending himself before the authority 

suspending or dismissing him. 

41. t (/) A High Court not established by Royal Charter may, from time 
Power for certain Hieh to time, with the previous sanction of the Local 

Courts to enrol advocates. Government, make rules as to the qualifications and 
admission of proper [)ersons to be advocates of the Court, and, subject to such 
rules, may enrol such and so many advocates as it thinks fit. 


* In a. 38, the words quoted have been substituted for the words, *'by the Chid 
Cporftof the Punjab,” by the LemI Praedtioners Act MX. of 1884), a, 7. 

f S. 41 has teen substituted by the Legal Practitioners Act (IX. of 1884)1 8i for 
the original s. 41 (relating to advocates of the Punjab Chief Court). 
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(i) Every advocate so enrolled shall be entitled to appear for the suitors 
of the Court, and to plead or to act, or to plead and act, for those suitors, ac¬ 
cording as the Court may by its rules determine, and subject to those rules. 


tcm 


(j) The High Court may dismiss any advocate so enrolled, or suspend 
him from practice; 

(4) Provided that an advocate shall not be dismissed or suspended under 
this section unless he lias been allowed an opportunity cf defending himself be¬ 
fore the High Court which enrolled him, and, except in the case of the Chief 
Court of the Punjab and the Chief Court of Lower Burma,"* unless the order 
of the High Court dismissing or suspending him has been confirmed by the Local 
Government. 


w Act 1 . of 1846 (for anutviing the law regarding the appoinimtnt and 
Repeal of Acts 1. of iS 4 f) ftmuneraiion of pleaders in the Courls of the Easi In^ 
end XX.of ib5j. dia Company) and Act XX. of 1B53 (to emend the 

law relating pleaders in the Courts of the East India Company) are repealed. 


FIRST SCHEDULE. 
Enactments repealed. 
{See section a,) 


Number and Date of 
Enactments, 


Title, 


Act XX. of 1865. 


I To amend the law relating to Plea¬ 
ders and Mukhtars. 


Act XXIX. of 1865. [To amend the Pleaders, Mukhtars, 
and Revenue-agents Act, 1865. 


Act IX. of 1866. 


Extent of Repeal* 


Act IV. of 1876. 


ActXVIL of 1877* 


* To exleiul lo the Sadr Court of the 
' North-Western Provinces certain 
j provisions of the Pleaders, Mukh- 
! tars, and Revenue-agents Act, 

' 1865, and of Act No. XXIX. of I 

1865. ; 

To authorize Revenuc-agentsto prac¬ 
tise incert^iin suits in the Muiisifs' 
Courts of the Lower Provinces of 
Bengal. 

The Punjab Courts Act, 1877. 


The whole. 


So much as has not 
been repealed. 

The whole. 


The whole. 


Sections 4a. 43, 44i 
and 45- 


^ In 9. 41, sub-s. <4). the words quoted have been inserted by the Lower Bnrina 
Courts Act (VI. of tgoo), Sch. 1 ., Pt. 1. 

t S. 4a hns been added fay the Legal Practitioners Act (IX. of 1884). 9 < 
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ttm. SECOND SCHEDULE. 

4®* Valujc of Stamps foe CsKTiFiCATts— 

(See secH<m ^5.) 

I. 

For a certificate authorizing the holder to practise as a Pleader— 

(a) in the High Court and any subordinate Court—Rupees fifty: 

(b) in 2uiy Court of Small Causes in a Presidency-town—Rupees twenty-five; 

(c) in all other subordinate Courts*-Rupees tw*enty-five; 

(if) in the Courts of Subordinate Judges, Munsifs, Assistant Commissionersi 
Extra Assistant Commissioners, and Tahsildars, in Courts of Small Causes outside the 
Presidency^owns, and in all Criminal Courts subordinate to the High Court^Rupees 
fifteen; 

(e) in the Courts of Munsifs and any Civil or Criminal Court of first instance not 
hereinbefore specifically mentioned—Rupees five. 


IL 


For a certificate authorizing the holder to practise as a Mukhtar— 

(/) in the High Court and any subordinate Court—Rupees twenty-five: 

(gr) in any Court of Small Causes In a Presidency-town—Rupees fifteen ; 

(k) in all other subordinate Courts—Rupees fifteen : 

(() in the Courts of Subordinate Judges, Munsifs, Assistant Commissioners, 
Extra Assistant Commissioners, and Tahsilddrs, in Courts of Small Causes outside the 
Presidency-towns, and in ail Criminal Courts subordinate to the High Court—Rupees 
ten: 

(j) in the Courts of .Munsifs and any Civil or Criminal Court ot first instance 
not hereinbefore specifically mentioned—Rupees five. 

111 . 

For a certificate authorising the holder to practise as a Revenue-agent*-* 

(k) in the office of the Chief Controlling Revenue Authority, and in any revenuc- 
offioe subordinate to such Authority—Rupees fifteen : 

(/) in the office of a Commissioner, and in any revenue-office subordinate to a 
Commissioner—Rupees ten: ^ 

(w) in the office of a Collector, and in any revenue-office subordinate to a Collect¬ 
or—Rupees fiw. 
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A Maoistbats has bo power to dianiss 
a mukhtar geiieralljr, onlesi he be convict* 
ad of BB o&nca involving moral tnimitude 
or iBlamv.«-»QvBXN v. Sham Ckand Chow- 
DBY, 1 W, R« 34. [Kemp and Glover, JJ. 
Dec. 5, 1864*] 

Evidencb which docs not support a con* 
victloB on a criminal charge cannot justify 
a removal from a profession, the present case 
being that of a mukhtar.— Nil Kunt Bis> 
WABi Mukhtab, Rbfbbbncb ih thbCasb or, 
9 W. R. ap. [Jackson, J. Mar. 7, i8d8.] 

Case in which the High Court declined 
on the facts to strike a pleader off the rolls 
for using improper expressions during the 
argument of a case before a Zila Judge, who 
recommended, after observing the require¬ 
ments of a. 16, Act XX. of 1S55, that such 

f onishment should be awarded. The Zila 
edge should have called the pleader to or¬ 
der, and required him to apologixe.<«Mit. R. 
CKUISB, PLBADSBOr THBjUDGl'a CoURTOr 
PuRHBAH, 14 W. R. 53. [Loch and Hob- 
house, JJ. Sep. 13, 1870.] 

Wkbbb an oGRcer is acting in two capa¬ 
cities, «i#., as Assistant Collector and As¬ 
sistant Manstrate, he should not, in his ca¬ 
pacity of Magistrate, convict a person of 
an offence committed before him as Collec¬ 
tor \ therefore he has no authority as Ma- 
gistrateto fine a person under s. 34, Act XX. 
of 1865, for practising in bis Court as Col¬ 
lector without a certificate.— In thb Mat- 
TBBOP Ramdval Singh, 5 B. L. R. Ap. 89. 
[Loch and Mark by, JJ. Nov. 9, 1870.] 

Thb procedure under s. 16 of the Pleaders 
and MuKhtars Act, 1865, refers only to cases 
of professional miscoodact; the words, any 
such misconduct as aforesaid/' being con¬ 
nected with the words '^grossly improper 
conduct in the discharge of his professional 
duty." A mukhtar may he suspended or dis¬ 
missed for any reasonable cause, the words 
"for other reasonable cause'' Id s. 15 refer¬ 
ring to cases of other than professional mis- 
coMUct. When a mukhtar is alleged to have 
committed some impropriety for which be 
could not be criminally prosecuted, and 
which does not come under the denomina¬ 
tion of pTcfestional misconduct, the High 
Court may institute inquiries rneinefti, and 
if it thinks that any reasonable cause other 
than professional has been established, may 
suspe^or dismiss the mukhtar without the 
naosssity of either written charge or notice, 
so long as the mukhtar had every facility 
for kaowing what he was charged with,and 
for making bis nnswer. —> Golab Khan, 
MUKHTAt, PiriTlONCB, 16 W. R. I (; 6 B. 
L«R. ApL832 yB.L. R. A.Cr. 179: [Kemp 
and Glover, jJ. June 1911871 .J 


lUMli 

Casb of a mukhtar who was reinstated fjpg . 
by the High Court in his practice after sus- ** 
pension by reason of bis having been con¬ 
victed in two cases, the circumstances of 
these cases not showing that the mukhtar 
was guilty of any moral turpitude, or that 
be was unfit to act in the Criminal Courts 
as a mukhtar— Koylash NatkChowdhby, 

Mukhtar, in thb Mattbr op, 16 W R. 

41, [Aiaslie and Paul, JJ. Aug. a6, 1871.] 

Whbrb a Magistrate suspended a mukh* 
tar for three 'months for making a wilfully 
false statement, it was held that the Magis¬ 
trate had no power to suspend the mukhtar 
under Act XX. of 1865, and his suspension 
was set aside.— /n r# Banckanidhi Ma- 
HANTY, 17 W. R. 6. [Kemp and Jackson, 
jJ. Jan 6, 187a.] 

Thb writing of a petition for a party who 
presents it in Court is not acting as a mnhh- 
tar within the meaning of s. 11, Act XX. of 
1865; and the writer is not liable to pun¬ 
ishment under s« 13 for practising as a 
mukhtar without a certificate.*^/!! re Kali 
Charan Chund, 9 B. L. R. Ap. x8; 18 W. 

R. ay, [Kemp and Glover, JJ. July 5, 

187a.] 

Thr word “act" in s. 5 of the Pleaders 
and Mukhtars Act (XX. of 1865) means 
the doing something as the agent of the 
principal party which shall be recognized or 
taken notice of by the Court as the act of 
that principal. There is nothing in the 
words of the Act, or in the spirit, to pre¬ 
vent a person as private agent from going 
between the prisoner, or the duly authorized 
vakil upon whom the real responsibility of 
the defence rests.—F uulr Ali, PBTtTioHBR, 

J9 W. R. 8. [Phear and Ainslie, JJ. Jan. 

. 15. 1873] 

A Magistrate has no power to suspend 
; a mukhtar under Act XX. of 1865.—Rooro 
• Bewah V. Krkaroo, ai W. R. 41. [Kemp 
; and Ainslie, JJ. Feb. ty, 1874.] 

1 A PLRADRK or mukhtar practising in con- 
1 travention of the provisions of a. to of Act 
XVIll. of 1879 is punishable under s. 3a of 
I that Act only by the Court before which he 
1 so practised.— In thb Matter or thb Pbti- 
; TiON OP Ganoa Daval, 1 . L. R., 4 All. 375. 
i [Oldfield, J. Mar. 15, 1882.] 

Whbre three persons, of whom one was 
a pleader, were tried together and convicted 
under s. i8i of the Pena! Code of having 
made falM statements on solemn aflirmatioa 
about the same matter in the oourse of an 
inquiry into the conduct of the pleader under 
the provisions of the Legal Practitioners 
Act^ kM that the conviction of the pleader 
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1 & was baid^ as his statement was improperly Legal Practitioners Act, says, are the fnac* 
taken from him on solemn affirmation. Held tions and powers of a mubhtar, be practises 
alio that the trial of the three prisoners as a roukhtar, and is liable to a paiiaky 
together was a grave error of procedure under s. 39 of the Act. The words ^'anj 
▼Uiatiag the trial. Htld further that, an in> person ” in s. 32 embrace pure outsiders at 
^oiry under the Legal Practitioners Act well as duly-quahfied and enrolled inukh* 
beiiig a judicial proceeding, false statements tars who have failed to take out their certl> 
on solemn affirmation made by the witne.sses hcate. G N, though not acertiBested mukb- 
therein should be charged and tried sepa- tar, was in the habit of appointing and in* 
rately under s. 193 of the Penal Code.— siructmg pleaders in the Civil Courts on 
SuBBA V. Queen, 1 . L. R.. 6 Mad. 952. account of certain persons who paid him a 
j^lnnen and Keroan, jj. Feb. 93, 1883.] regular monthly Srtlary for so doing. In a 

proceeding against him under the Legal 
Depositions of witnesses, or confessions 1 Practitioners Act, G N made this sUtement: 
taken at a police-investigation, are not. as | 1 receive a lett-r from the mofussil from 

far as their subject-matter is concerned, any j a person and act tor him, he sending the va* 
more the property of the police than the j k.ilatnama with his letter. 1 receive month- 
property (d the prisoners, aod a pleader is l ly wages from each of the persons who ero- 
not guilty of misconduct of any kind in ! p|py me. Each of the employers 1 have 
making use of such documents for the bu- t mentioned belongs to a distinct family, and 
uefit of his client, when delivered to him by lives in a separate village." Htld that GN 
tire client, however improperly tne client was neither a private servant, nor a recog- 
may have become possessed of such docu- ^Ued agent, of anv of his employers within 
meats, provided the pleader is neither party the meaning of s. '37 of the Civil Procedure 
BOr privy to their obtainment. The power Code, and wag liable to a penalty, under s. 


of interim suspension given under s, 14 (cl. 
5) of Act XVIIL of 1879, when read with s. 


33 of the Legal Practitioners Act, for hav¬ 
ing practised as a mukhtar. Held also that, 


40 of the same Act, ran only be sxercisud having regard to the Court in which G N 
alter the pleader has been heard in his de practised, the words in s. 3a, " to a 6ne not 

fence and pending the investigation and or-> faxceeding ten times the amount of the 
ders of the High Court.— In the Matthk ' stamp required bv this Act for a certificate 
orTHE ParmoNOFKRisio Lal Msg I L authorising him'so to practise in such 
R., 10Cal. 256. i^Garih, CJ.,and McDonelij Court,” were equivalent to the words, **10 
J. Dec. 12, 1883.] 

a fine not exceeding Rs, 950*'—/w re 


A District Judge reported to the High Narun : Tussudub Hossain .. 

Wirt for orders the case of a pleader who ! iJI. 


had been convicted of cheating under s. 417 ’ Wilson, Tottenham, and 

of the Penal Code, and who, in the opinion , Ji' 

of the District Judge, was unfit to be allow- . A vakil practising in the High Court was 
cd to practise. Upon the hearing of the, ronvictedbyaCourtofSesaionoftbeoffeoce 
case, Counsel was permitted to go beh nd . punishable under s. 471 of the Penal Code, 
the conviction, in order tos how that the , and the conviction was affirmed by the 
acts of the pleader did not amount at law , High Court on appeal. The vakil was sub* 
to the offence of cheating.— In the Matter i ^equenMy called upon to show cause why he 
OF Dubga Churn, Pleader, l,L. R.. 7 All. ] should not, in consequence of such convic- 
990. [Petherara, C.Jv. and Oldfield, Brod-, tion, be struck ofi the roll of vakils of the 
hurst, Mahmood, and Duthoit, JJ. Jan. 17,' Court. On appearance in answer to this 
1685.J Partly overruled by/« the Matter of j fuic, it was held that the vakii was not en- 
Rajendro Nath Makerjee^ 3 C. W. N. 736. ; tilled to question the propriety in law or in 
. vi/itr t ‘ J' ' fBct of the conviction, but that it was Opea 

Act XVIII. 0/1879 « an amending, as . ^im to .how, if he could, that hi. conduct 
mil as a coosohdating Act, and one of the ,^0 matter in respect of which be hid 
respects in which it amen^d the old law I convicted was not such as to render 
was the conferring upon the High 1 person to be retained on the 

to make rules declaring what shal | Court.-/« re Rajt«. 

^ deemrf to be the functions, powers, and | ^ath Mokkrjbk. I. L. R., iS AU. 174. 

mukhtars practising in t^he rEJge Knox, Blair, Banerjer, Bnrkitt, and 
subordinate Courts. When a person other Tan o 1 

than « duly certificated and enrolled mukh- A'*'"'*"' J®"' 3 . »«95 ] 

tar, coasiantly and as a means of livelihood, A vakil of ihe High Court signed and 
peilbrms any of the functions or powers, seal a tetter to another vakil of that Courts 
which the rule framed by the High Court, who practised in District Courts subo^- 
in accordance with the provisions of the nate thereto. The purport of thiai which 
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WAS one of severe! printed forms prepared 
for oirciiktion to vakils practising in dis* 
trictSi was to the effect that the vakil, to 
whom It was addressed, could easily send hi'* 
cttoiits' cases, both civil and criminal, to the 
writer, who would conduct them in that 
Onirt. And —"as a remuneration "— the 
fees paid by the clients would be shared 
between the writer and the vakil who had 
aent the cases. The Judicial Committee 
concurred substantially in the conclusions 
of the High Court that this was an incite^ 


time the accused was tried and convicted.— Aot Xftr 
in f# JiVAKji Adamji, 1 . L. R, 23 Bom. 

490. [Parsons, C.J.f and Ranade, J. Oct. 

S. '898.1 

Whbrs a vakil was convicted of forgery 
and sentenced to two 3reara’ rigorous im* 
prisonment, and subsequently notice was 
served on him to show cause why he should 
not be removed from the roll of vakils and 
his certificate cancelled, it was held that the 
propriety in law or in fact of the coaviction 
could not be questioned in such proceed- 


meat within a. ii6 (abetment) of the Indian ; Matter of DoargaCkurn ( 1 . L. 

Penal Code to commit an offence m^e ] ^ overruled. The conviction 

pmal by s. 36 (which was a special Uw | forgery followed by a sentence of two 
within s. 41 of that Code) of Act AVIII. j years' rigorous imprisoneneat was suffici- 
of 1879* Legal Practitioners Act I his i without further inquiry to justify the 

misconduct had been aggravated by the , in removing the appellant from the 

appellant's having denied to the Vakils < roll of vakils, and cancelling his certificate, 
AssocUtion. North-Western Provinces, and ; Rrounsall (2 Cow., p, 829). 5 emWf.— 


caused evidence to be called to negitive 
his having signed the printed letter, which 
he had signed. Thus, there vva^ " reason 
able cause," within 5 S of the Letters Prt 
tent of March 17th. 1S66, est^iblishing the 
High Court, for hi', suspension, to wnich, 
for four years from the date of ihAt Court s 


The Court has a discretion to look at the evi¬ 
dence given at the (rial to see what was the 
nature of the offence, and would not, as a 
matter of course, strike him off the rolls 
because he had been convicted. In re IVVare 
(L R 2 Q B. 439) and Kx parte the Incor- 
pjftiipii /jrw Society (61 L. T. 842) referred 


order, his punishm^ml was r*idured-— /m re | re Rajunoro NXth Mukbrji, 3 


PaSBATI Ch\R.^N CHATTEHjHK, I. L R-, I? 
All. 49S. [Watson, Morns, a/ul Coiichi JJ. 
June 20, 1^5 " 

Hslo that, in ihccasc of an order p-issed 
unders 36 of Act XVMl of 1^79 the High 
Court could only interfere in the excrcisr 
of the powers ot -tuprnn'endt-nre ronf'^rred 
upon it by s. 15 of the Indian High Coiirrs 
Act, lft6i, and that it uoald nut inliricre 
even then, where the sule ground upon wnirh 
its interfermce wa.. asked f. r was that the 
decision of the Oi strict judge was against 
the Weight of the rvidcnce.— /« rt 
Ram, L L. R , 31 Ail. iSi. SiCAchey and 
ICnox. JJ, Jan 6, 1899.; 

Thb appointment of a pleader to act as a 
Magistrate is not forbidden by s. 557 orany 
other provision of the Code of Cnminal 
Procedure (Art V. uf After ch 


C. W. N 736. [Hobhouse, Macnaghteo, 
and Couch, JJ. June 17, 1899.] 

A VAKIL of the High Court was convicted, 
under a. 471 of the Indian Penal Code, of 
fraudulently using as genuine a document 
which he knew tu br forged. This was affirm¬ 
ed on appeal, when the punishment to which 
h'- had been sentenced was reduced to two 
years. The High Court, while not allowing 
the propriety uf the conviction and sentence 
to be questioned, had considered whether 
his culpability was .such as to disqualify him 
fur hi<i profu'Stun and had decided in the 
affirmative, removing him from the roll 
under para. 8 of the l-etters Patent, 1866. 
iieiti that, in thr present case, the convic¬ 
tion, followed bs' the sentence, was suffici¬ 
ent. without further inquiry^ to justify the 
High Court in making that order. The ap¬ 


pellant could not be allowed to have an in- 
Criminal Procedure Code of 1898 had eoinr i direct appeal against the judgment of the 
into force, a practising pleader was appoint- Judge confirmed bv the High Court. 


ed to act as a Presidency M.igistrate, On 
his appointment he gave up piactising, and 
was not practising at the time the accused 
waa tried and convicted bv him of theft. The 
accused applied to the High Court in revi. 
aion, to quash the conviction, on the ground 
that the appointment of the Magistrate rem- 
travenedthe provisions of s 557 of th- ColI»- 
of Criminal Procedure. Held that s. 557 of 
the Code does not deal with appointments, 


Th^' judgment of Lord MansBeld in Kxparte 
Rrouns^ill (1778. 2 Cowper's Rep 829) re¬ 
ferred to as well explaining the dtsqualtfi- 
caLiAiri ot a men:iber of the legal profession 
that attends such a conviction and sentence. 
In re Weare U893. L. R , 2 Q. B. 439)» 
wht're the Court uf Appeal looked to see 
what wA't the nature of the offence, and would 
not. as a matter of course, strike a solicitor 
off the roll because he had been convicted^ 


•ltd bad no application to the present case, ' distinguished from the present case, /m fe 
••the Magistrate was not practising at the Ourga Chatan (18851 I- L, R.> 7 AIL 290) 
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4 ( 0 t 1 & deklt with under s. la of Act XVIM. of 1679, 
referred to is a case where the nature of the 
oieBoe idnitted of farther inquiry and also 
diitlaguiahed. In regard to the hoality of 
the ja^oaent of the High Court in deciding 
the appeal from the'conviction and sentence, 


In Tt tki PHiMon of Mmcrpu ( 1891, U R,, go 

1. A. go; 1. L. R., 13 AJI. 310}. was tefened 
to—I n thb Mattbr of RAjiNoao Nath 
M uKBRjt, 1. L. Rm as All. 49. [Hobhonaa, 
Macnaghten, and Couch, JJ. April a/i loee 
ai, 1899.] 
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ACT NO. XXXVI. OF 1858. 

THE INDIAN LUNATIC ASYLUMS ACT, x8s8,* 

RscKnrjtD the G.-G/s assent on the 14TH September 1858. 

An Act relating to Lunatic Asylums. 

Whereas it is expedient to provide for the reception and detention of lunatics 
., in asylums established for that purpose; It is enacted 

ftinDlC- r 

as follows:— 


!• The Executive Government of any presidency or place, with the sane* 
I.iinstTf* svyiums may be tion of the Governor"Gdieral of India in Council, 
established by Guvernment, may establish asjlums for the reception and deten* 


• This short title has been given to the Act by the Indian Short Titles Act (XIV. 
of 1 ^ 7 )' 

This Atl is founded, to some extent, on i6 & 17 Viet. c. 96 It has been 

declared to be in force in the whole of JJntish India, except as regards the Scheduled 
Districts, by s 3 of the Laws Loral Extent Act (XV. of 1874). 

It has been declared in force in Upper Burma generally (except the Shan States^ by 
the Upper Burma Laws Act (XX. of s. 6 : m Angul and the Khondmals by the 

AngttI District Regulation (I. of 1894). s. 3 ; in British Baluchistan by the British 
Baluchistan Laws Regulation (L of 1800L s. 3. and in the Agency Territories by the 
Baluchistan Agency Laws I^w, 1890 ; in the Arnkan Hill District by the Arakan Hill 
District Laws Regulation (IX. of 1^74), 5. 3 . in the SanthAl Parganas by the Santhal Pat- 
ganas Settlement Regulation (lU. of 1872), s 3, as amended bythcSanthal Parginas Laws 
KegiiUtion (MI. of 1S86;. 

It has be *0 declared, by notification under s. 3 (^) Scheduled Districts Act (XIV. 
of 1R74', to be in force in the following ScheduU-d Districts, namely 

Sindh ... See Gasette of India, 1878, Pt. 1 ., p, 48a. 


The Taliiq* of Bhidrach.ilam and 
RakapilUand the R.-kTnpaCountry... 

West JalpAiguri. the Western DvArs, 
the Western Hills of Darjiling, 
and the Damson Sub-division of 
the Oirjiling District ... 

The Districts of HaxdribAgh, LohAr* 
daga. and MAnbVium, and Pargana 
Dhilbhum. and the Kolhan in the 
District of Singbhum... 

The Porahat Estate in the Sing¬ 
bhum Di.strtct 

The Scheduled portion of the MirtA- 
pur District ... 

Jaunsar BAwar ... 

The Districts of Hazara, Peshawar, 
Knhii, Bannu, Dera Ismail Khan, 
and Dcra GhAzi Khan 

The District of Lahaul 

The Scheduled Districts of the Cen¬ 
tral Provinces 

The Districts of K&mrup, Ns'^gong, 
Darrang, SibsAgar, Lakhimpur, 
GoilpAra (including the Eastern 
Dv&rs)| and Cachar (excluding 
the North Cachar Hills) 

The Distrirt Sylhtl ... 

The G4ro Hills, the Khl^t and 
Jaintil Hills, the Naga Hills, the 
North Cachar Hills in the Cachar 
District, and the Eastern DvArs in 
the GoilpAra District 


Ditto 

1879, Pt. i„ p. 630. 

Ditto 

1S81, Pt. I., p. 74. 

Ditto 

t8Si, Pt I , p. 504. 

Ditto 

1897, Pt. L. p. 1059, 

Ditto 

Ditto 

1879* Pt. L, p. 38 . 1 - 
1879. Pt- K P- 383. 

Ditto 

Ditto 

1886, Pt. L, p. 48. 
1886, Pt. L, p. 301. 

Ditto 

1879, Pt. L, p. 771. 

Ditto 

Ditto 

1878, Pt. I.,p. 533. 

1879, Pt, L, p.d3U 


Ditto 1897, Pt. L, p. 999- 

[Cr. Ct. M.-33.J 
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tion of lunatics at such places within the limits of the said Government as nuy 
be deemed proper.* 

Any such Executive Government may also, if it think fit, grant licenses 
to any private persons for the establishment of such 
asylums witliin the said limits, and may withdraw 
such licenses. 


Or may b» liceosed. 


S. The management of every lunatic asylum, and the care and custody 
. of its inmates, shall be regulated according to such 

Managemeat of asylums. ^ ^ sanctioned by 

the Executive Government, 


The Executive Government shall appoint for every asylum not less than 
- . . ^ three visitors, one of whom at least shall be a medi- 

ppoin men o visi ors. officer. The inspector of jails (where such ofl&ce 


exists) shall be a visitor €X-officio of all the a^iums within the circle of 
inspection. 


his 


3. Two or more of the visitors, one of whom shall be a medical officer, shall. 
Monthly inspection by visit- once at the least in every month, together inspect every 

ors. part of the asv'lum or asylums of which they are ^sitors, 

and see and examine, as far as circumstances will permit, every lunatic therein, 
and the order and certificate for the admission of every lunatic admitted since the 
last visitation of the visitors; and shall enter in a book to be kept for that purpose 
any remarks Avhich they may deem proper in regard to the management and con<^ 
dition of the asylum and the lunatics therein. 

4. It shall be the duty of every darogah or district police-officer to ap^ 
Wandering and dangerous prehend, and send to the Magistrate, all persons 

lunatics to be seat to the Ma- found wandering at large within his district who are 
giscrate. deemed to be lunatics, and ail persons believed to 

be dangerous by reason of lunacy. 

Whenever any such person as aforesaid is brought before a Magistrate, 
Certificate and order fur the Magistrate, with the assistance of a medical offi- 
reception in Asylum. cer, siull examine such person; and if the medical 

officer shall sign a certificate in the form A in the schedule to this Act, and 
the Magistrate shall be satisfied, on personal examination or other proof, that 
such person is a lunatic, and a proper person to be detained under care and 


It has bficn extended, by notification under s, 5 of the last-meotloned Act, to the 
following Scheduled Districts, namely - 

Kum 4 o;i and GarhwAt ... ... Sec Gazette of India, 1876, Pt. 1 , p. fiod. 

The North-Western Provinces Tarii Ditto |87<5| Pt, I, p. 505. 

Ajniere and Merwira ... ... Ditto 18781 Pt. f , p. 380. 


* For instance of an order under this section and under a. 4, see Noith*Westnra 
Provinces and Oadh List of Local Rules and Orders, Ed. 1894, p. 13. 
t For rules made under s, 3 , lor— 

(/) N -W. P and Oudh, see N.-W. P. and Oudh Gazette, 1890, Pt, L, p 341. 

(a) Horn bay, see Bombay Lists of Local Rules and Orders, Vol. I., £d. 1896, pp. 
19 to 34- 

is) Madras, see Madras Lists of Local Rules and Orders, Ed. 18^4, p. 6. 

(4J Burma, see Notifications noted at p. 6 of the Burma Laws List, 1897, Pt. II., 
(^). 

(5) Ass%m, see Notifications noted at p. iv. of the Assam List of Local Roles and 
Orders, Ed. 1893. 

( 9 ) Central Provinces, see the Central Provinces List of Local Rules and Ordui 
Ed. 1896. p, 3, W st(f. 
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treithieiit, he ahstll make an order for such lunatic to be received into the ISBBi. 
aqrlum* established for the division in which the Magistrate's jurisdiction " " 
fe Situate, or, if such lunatic Is not a native of the country, and the clrcum- 
stances oi the case so require, into a lunatic, asylum at the presidency ; and shall 
send the lunatic in suitable custody to the asylum mention^ in such order : 

Provided that, if any friend or relative of any lunatic, who is believed to 
When lunatic may be com- be dangerous, shall undertake in writing, to the satis- 
mitted to the care of hia faction of the Magistrate, that such lunatic shall be 
friends or relatives, properly taken care of, and shall be prevented from 

doing injury to himself or others, the Magistrate, instead of sending him to an 
a^lum, may make him over to the care of such friend or relative : 

Provided also that, if any such friend or relative shall desire that the luna- 
^ ^ , , tic may be sent to a licensed asylum instead of the 

or tan ice asytim. public asylum of the division, and shall engage in 
writing to the satisfaction of the Magistrate to pay the expenses which may be 
incurred for the lodging, maintenance, medicine, clothing, and care of the luna¬ 
tic in such as}duTn, the Magistrate may send the lunatic to the licensed as}'lum 
mentioned in die engagement. 

S» If it shall appear to the Magistrate, on the report of a police-officer oi 

In case of ne lect or cruel information of any otlier person, that any per- 

treatment,^ IVUgistra^ *may within the limits of his jurisdiction, deemed to 

order |>erwn bound to main- be a lunatic, IS not under proper care and control, 

Uin lunatic, to provide fur his qj- jg ^fuejjy treated or neglected b}’ any relative or 
proper rea men . Other person iiaving the cliargc of him, the Magis¬ 

trate may send for the supposed lunatic, and summon such relative or other per¬ 
son as has or ought to have (he charge of him ; and if such relative or other per¬ 
son be legally bound to maintain the supposed lunatic, the Magistrate may make 
an order for such lunatic being ])roperly cared for and treated, and, it such rela¬ 
tive or other person shall wilfully neglect to comply with the said order, may com¬ 
mit him to jail for a period not exceeding one month. 

If there be no person legally bound to maintain the supjioscd lunatic, or. If 
If DO person bound to main- Magistrate think tit So to do, lie may proceed as 
uin him, Magistrate may prescribed 111 the last preceding secuon. and, upon 
make an order for hia recep- being satished in manner aforesaid that the person 
turn in asylum. deemed to he a lunatic is a lunatic, and a jiroper per¬ 

son to be detained under care and treaimcni, may make an order fur his recep¬ 
tion into such asylum os aforesaid. 

It shall be the duty of every darogah or district police-officer to report to the 

Damffaht oort erl Magistrate every such case of neglect or cruel ireat- 
report eff . njgjjj aforesaid wJiich ma)‘ come to his knowledge, 

6 ,f All acts which the Magistrate is authorized or required to do by the two 
CommiBsioner of Police, preceding sections may be done in tlic presiclency- 
&c., to act in the presidency- towns by the Commissioner of Police : anvl all duties 
which a darogoli or district poUce-oliicer is authorized 
or required to perform may be performed in any of tlie said towns by an officer 
^ of the police-force noi below tiie rank of inspector. 


* For instances of an order Issued under s. 4 ^ind s. t. see N.-W. P, and Oudh List 
of Local Rules and Orders, Ed> i8v4i p- >3, Bombay List of Local Rules and Orders, 
Vol. i, Ed. 1896, p, 44. 

t Certain formal words referring to the Straits Settlement!^, which were repealed by 
the Repealing Act (XVl. of 1874)1 have here been onutted. See alsos. 7. 
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1806 * 6 A.* (/) Where a person found wandering at large who is deemed to b« a 

retention of supposed lu- lunatic, or where a person believed to be dangerous 
.AmoOrn futics under observation. by reason of lunacy is apprehended and sent to the 
Magistrate or Commissioner of Police, or where, on report or inforinatioa that a 
person deemed to be a lunatic is not under proper care and control, or is cruelly 
treated or neglected, the Magistrate or tlie Commissioner of Police sends for him ^ 
and then determines to proceed as prescribed in section 4 of this Act, die 
gistrate or the Commissijner of Police, on the request of the mcdic^ officter, 
may, by order in writing, authorize the detention of Uie supposed lunatic for sfhch 
time, not exceeding ten days, as, in the opinion of the Magistrate or the Comr^is- 
ttoner of Police, may be necessary to edable tlie medical oh'icer to form an OT>' mion 
on the question whether or not the supposed lunatic is a person with resspect to 
whom a certificate in the form A in the schedule to this Act ought to bfd signed. 

(2) If the medical officer certifies further detention than has bjeen author¬ 
ized under sub-seciion (/) to be necessaiy to enable him to form hi&i opinion on 
that question, the Magistrate or the Commissionor of Police may from ti me 10 time, 
by order in wriiing, authorize such furtner deieniion as be deems tdi be neces¬ 
sary : ) 

Provided that a supposed lunatic shall not be detained for the jpurpose of 
this section for a longer time than fourteen days from the date on wl^u'h the first 
order authorizing his detention for that purpose is made. „ 

(j) The Executive Government may, from lime to time, make kulesf as to 
the place of detention, and the care and treatment, of supposed lunatics detained 
under this section. 

7. Except as otherwise hereinbefore provided, no person shall be rcccpved 
Order and certificate for Into a lunatic asylum in any presideucy^iown} Wtth- 
rec«ption into presidency oul an Ofiicr Under the hand of some ptTiiOn in the 

form B in the schedule to this Act, togetJicr with such 
Statement of particulars as is contained in the said form 13 ; nor. unless such per¬ 
son has been found lunatic by inquisiueii or under an enquiry directed by an 
order of one of the Courts of judicature established by Royal Charter, without 
the medical certficate, containing the particulars in form A in the schedule 10 
this Act, of two persons, each of whom shall be a (ihysician or surgeon, and one 
of whom shall be a presidency surgeon or a surgeon in the employment uf Uie 
Government. 

When such order is presented, the visitors or manager of the asylum, before 
admitting the lunatic into liie asylum, may require the friends of the said lunatic 
to engage to pay expenses which may be incurred lor the lodging, maintenance, 
clothing, medicine, and care of the lunatic, un];:.ss it shall appear to tlie said 
visitors that they have not sufficient means of doing so. 


* S. 6 A has been inserted by the Indian Lunatic Asylums Act (1653) Amendment 
Act (XVHL of i8b6j. .. 1. 

t For rules under s. 6A in the— 

(r) North-Western Provinces and Oudh, see North-Western Provlnrea and Oudh 
List ot Loc:i( Rules and Orders. Kd. 1894, p. 13 
(a) Bombay, see Bombay List of Local Rules and Orders Vol. L, Ed. 1896, p. ^4. 
G) Madras, see Madras List of Local Rules and Orders, £d. 1894, p. 6. 

{4) Burma, see Burm<i Rules Manual, Fd. 1897, p. 6. 

(5) Assam, see Assam List of Local Rules and Orders, Ed. 1R93. p. 2. 
t Certain formal words njfr rnngto the Straits .Settlements, which were repealed by 
the Repealing Act (X\'L uf 1^74;, hjve here been omitted. 
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8 b CUmsi places odier than those specified m the last preceding sec* 1869 !^ 

T V j rr jrtlnjn m mdfiu^ uy- ^ pcfson shall be received into a lunatic asylum, ■ 

Ivia* except as odierwise berehxbefoTe prodded, wlihoui an 

order of die Civil Court. 

Ciatue a ,—When any person has been adjudged to be a lunatic, and a guar- 
Anpticatiofi for of der to be dian for such lunatic has been appointed by the Court 

by guerdian, it guar* of Wards or llie Collector, or by the Civil Court, if such 
Ama appetmtd. guardian shall desire that the lunatic be admitted into 

a timatic asylum, he shall make application to the Civil Court, and the Judge, 
with the asnstance of a medical officer, shall examine such lunatic, and if the medi¬ 
cal officer shall sign a certificate in the form A in the schedule to this Act, and 
the Judge shall be satisfied tliai the lunatic is a proper person to be detained under 
care and ticatment in a lunatic asylum, he shall make an order for such person 
to be received into the asylum esiablisiied for the division in which his jurisdic* 
tion is situate, or, if he iliink fit, into any licensed asylum mentioned in the ap* 
plication. 

Clause j.—If any relative or friend of any person, for whom a guardian has 
Application where no guar- tiot been appointed by the Court of WarcU or the Col- 
diao appointed. lector, or by tlie Civil Court, desires tliat such person 

may b^ admitted into a lunaUc asylum, he may make application to the Civil 
Court, and tiie judge, if he sec suihcicnt ^^asun for so doing shall enquire into 
the fact of lunacy in the same manner as if an application had been made to the 
Civil Court under tlie provisions of section 3 of Act XXXV, of 1858, enutled 
** Ah Ac/ to make better provision for the care of the estates of lunatics not 
subject to the juriMelton of the Supreme Courts of fudicature and if the 

lunacy be established, die judge may tlien proceed in die manner prescribed 
in tbe second clause of liiis section, 

Clouse 4. —Whenever the Judge shall make an order for the reception of 
Order fur payment uf ex- any person into a lunatic asylum, lie shall, at tlie 
same time, make an order for die pajTneni of the ex¬ 
penses to be incurred fur the lodging, maintenance, clothing, medicine, and 
care of such person; and such expenses sliall be recovered by the Judge on 

die application of the visitors or manager of such asy¬ 
lum : Provided, however, that, if it shall appear to the 
satisfaction of the Judge that the lunatic has not sufiicient property, and that no 
person legally bound 10 maintain the said lunatic has sufficient means for the 
payment of such expenses, he shall certify the same in the order for the re- 
cation of the lunatic into the asylum, instead of making such order fur the 
payment of expenses as aforesaid. 

9 . “Subject to die provisions of any enactment for the time being in 
Order of ditchorge from force, '* it shall be lawful for three of the visitors of 
Mylani. any as)‘lum, of whom one sliall be a medical officer, 

by writing under their hands, to order die discliarge of any person detained in 
such asylum. When such order is given, if the person is detained under the 
order of any public officer, notice of the order of discharge shall be immediate¬ 
ly communicated to such officer.! 


* The words quoted have been prefixed by the Indian Lunatic Asylums Act (1858) 
Amendment Act (XVHI. of 1886). s. a. 

t The iMToviaioas of s. 9 have been applied to prisoners in lunatic asylumt.-^See s 31, 
PrtfonerB Act <V. of tSjt), which has been repealed ^except s, 15) hy the new Prisoners 
Act (Ht. 01 1900). 
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1468: 10. When any relative or friend of a lunatic detained In any asylatft on- 

TTTjr Ordw ot diKhatae on on- der the provisions of section 4f section 5, or section 
Aot 30 , dertaking of relative for due 6 of this Act, IS desirous that sucli lunatic shall be 
treatment of tiie lunatic. delivered over to his care and custody, he shall make 
application to the Magistrate or Commissioner of Police under whose order the 
lunatic is detained, and the Magistrate or Commissioner of Police, if he think 
fit, after communication with the visitors, or with one of them being a medical 
officer, and upon the undertaking in writing of such relative or friend to the 
satisfaction of tbe said Magistrate or Commissioner that such lunatic shall be 
properly taken care of, and shall be prevented from doing injury to himself or 
others, shall make an order for the discharge of such lunatic, and such lunauc 
shall thereupon be discharged. 

11 . [insptetor of Jails may ardtr removalfrom om public asylum io aswlher ] 
Rtpioltd by the Indian Lunatic Asylums Act (sSyS) Amendment Act (XX^ (f 
1889). 

12 . If, after the reception of any lunatic into any asylum, it appear that 
Amendmeutoforderorcer- the Order or the medical certificate or certificates 

tlficate. upon which he was received is or are defective or 

incorrect, the same may, at any time afterwards, be amended by tlie person 
or persons signing the same with the sanction of two or more of the visitors of 
the said asylum, one of whom shall be a medical officer. 


18 . Every person received into a lunatic asylum under any such order 
Order and certificate to jus- is required by this Act, accompanied by the re- 
tify detention and re-capture quisite medical certificate, may be detained therein 
after c:»cape. jjg removed or discharged as authorized by 

this Act, and in case of escape may, by virtue of such order, be re-taken by 
the manager of such asylum, or any officer or servant l>elonging thereto, or any 
other person authorised in that behalf by tlie said manager, or any police-offi¬ 
cer, and conveyed to, and received and detained in, such asylum. 


14 . When any lunatic is sent to a licensed asylum by order of a Magis- 
Government when to pay trate or Commissioner of Police under section 4, 

fior luoatic^s maintenance. section 5, Of section 6 of this Act, and when a luna¬ 
tic is admitted into such asylum under section 7, or an order for the reception 
of a lunatic is made under section 8, and no engagement has been taken from 
the friends of the lunatic, or order made by the Judge for the payment of ex¬ 
penses under tlic said section 7 or section 8 respectively, the expense of the 
lodging, maintenance, clothing, medicine, and care of such lunatic, sliall be 
paid by the Government to the manager of such asylum. 

15 . The Magistrate or Commissioner of Police by whom any lunatic has 
Order for payment of cost been Sent to a luoatic asylum, if it appear to such 

of Innatic’s maintenance. Magistrate or Commissioner tliat such lunatic has 
an estate applicable to his maintenance and more than sufficient to maintain 
his family, or that any person is legally bound to maintain, and has the means 
of maintaining, such lunatic, may apply to the chief Ciril Court of original 
jurisdiction within the local jurisdiction of which tlie estate of the lunatic may 
be situate, or the person legally bound to maintain him may reside; and such 
Court shall enquire into the matter in a summary and, on being satisfied 
that such lunatic has an estate applicable to his maintenance, or that any per¬ 
son is legally bound to maintain, and has the mcan.s uf maintaining, such lu¬ 
natic, shall make an order for the recovery of the charges of the lodging, main¬ 
tenance, clothing, medicine, and care of such lunatic out of such estate or from 
such person. 
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Such order shall be enforced in the same manner, and, shall be of the same 

&.&m«»eDt,&c.,ofor<kr. *' aPP«»>: « 

any judgment or order made by the said Cburt in a 

r^ular suit in respect of the property or person therein mentioned. 


laea, 

Aotaai 


Any personal property which may be in the possession of a lunatic found 
Property ia possession of wandering at large may be sold by the Magistrate, 
veaniitrluiiacic. and the proceeds iher^ (or such part of the same 

as may be necessary) applied towards tlie payment of the chaigcs of the lodg* 
Ing and maintenance or tiie lunatiCi and of any other expenses incurred on 
bis behalf. 


16. The liability of any relative or person to maintain any lunatic shall 
Rdaiives’ liability to main* be taken away or affected by any provision con¬ 
tain lunatic. tained in this Act. 


17 c Nothing contained in this Act shall be taken to interfere with the 
Saving of powers of Su- |)Ower of any of the Courts of Judicature established 
preme Courts. by Roval Charter over any person found to be luna¬ 

tic by inquisition or under the provisions of Act XXXIV, of 1858, entitled 
An Acl to regulate proceedings in Lunacy in the Courts 0/ Judicature establish- 
ti by JRoyal Char Ur or with the rights of any committee of tlie person or 
estate of such lunatic.* # * • w 

pTdvisInn provinces hav' IVA-J" In either of the following cases, name- 

ioa insutticieot or no asylums- ly * 

(a) when an Executive Government has not established within its limits a 
public asylum for the reception and detention of lunatics^ 

(^) when it appears to the Governor-General in Council that a public asy¬ 
lum established within such limits is not conveniently situated with 
respect to any part of the territories administered by such Govern¬ 
ment, or does not afford sufhclenl or, in the case of any class ol 
lunatics, suitable accommodation, 

the Governor-General in Council may, from time to time, appoint an asy¬ 
lum in any part of British India beyond tlic limits of such Government to be an 
asylum to which any Magistrate or Judge exercising jurisdiction within those 
limits may send lunatics, or any class of lunatics, as to an asylum esubllshed 
under this Act for the division in which his jurisdiction is situate. 

17B.f The Governor-General in Council may. from time to time, by order 

proviaci.l a.ylums *0 

presideucy asylums for is not annexed to a Presidency, or, being annexed 
purposes of ihe Act. to the Presidency of Fort William, Fort St. George, 

or Bombay, is situated at a greater distance than three hundred miles from Cal¬ 
cutta, Madras, or Bombay respectively, that any lunau’c asylum in British India 


* The words and figures, or to affect the provisions of Act IV. of 1849. entitled jfe 
Aet/ot the sa/e custody of Criminal Lunatics^ have been repealed by the Repealing Act 
IXVI, of 1874). 

t S. 17A has been substituted by the Indian Lunatic Asylums Act (1856) Amendment 
^Act (XX. of 1889), s 1, for the oHgirtal section as amended by Act XVll! of 1886 

t Fur order under 17A. appointing the Dacca Lunatic Asylum to bean asylum to 
which Deputy CommUsloners of Sylhei and Cachar may send lunatics, see notiBcation 
Mt out at p. ] of the Assam List of Local Rules and Orders, Ed. 1893. 

I $• 17B has been inierted by the Indian Lunatic Asylums Act (i8$8) Amendment 

Act (XVJh. of ( 886 ), 1 . 3 . 
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1068 . named in the order shall be deemed for that part to be a lunatic asylum at tSP 
Preflidojcy for the purposes of this Act 

17C * Any lunatic may be removed from any lunatic asylum established 
Removal of lunatics from Or licensed under this Act, by order of an Executive 
ene asylum to another. Government, to any other such asylum within the 

limits of such Government, and, by order of the Governor-General in Council, to 
any other asylum in any part of British India. * 


18 . The word ** lunatic," as used in this Act, shall mean and include every 
person of unsound mind, and every person being an 
idiot. 


Interpretation-clause. 


The word “ Magistrate " shall include a person exercising the powers of a 
Magistrate. 


SCHEDULEt 
FORM A. 

Certificate of Medical OrncER (see sec/ions 4 and 8). 

I, the undersigned (<^ere en/er name and official d€ngnaiion\ hereby certify 
that 1, on the d.ny of , at , personally examined (^ere enter name 
and residence lunatic), and that the said is a lunatic {or an idiot, or a person 

or unsound mind), and a proper person to be taken charge of, and detain¬ 
ed under care and treatment, and that I have formed this opinion on the following 
grounds, namely:— 

i. Facts indicating insanity observed by myself (here state the /acts), 

a. Other facts (if any) indicating insanity communicated to me by others 
(here slate the in/ormation, andfrom whom), 

(Signed:) 


FORM B. 

Okler for the Reception or a Private Patient (see section y). 

I, the undersigned hereby request you to receive A lunatic [or an idior, 
or a person of unsound mind], as a patient into your asylum. Subjoined is a 
statement respecting tne said /I B :— 

(Signed) Name. 

Occupation (if any). 

Place of abode. 

Degree of relationship (if any], or other circumstance of connection 
with the patient. 

Dated this day of one thousand eight hundred and 
To 

Superintendent of the Asylum at [describing the asylum). 


* S. 17C has been inserted by the Indian Lunatic Asylums Act (id58) Amendment 
Act fXX. of 1889}, s. 2 

f As to the necessity of strictly following the corresponding forms in the English 
Act, see Rtg, v. Pindvr, 24 L. ]., Q. B., 148. 
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STATEMENT- 

[ oj the particulars in this statement be ndt knawn^ the f<ui to be so stated}. 

Name of patient, with Christian name at length. 

Sex and age. 

Married, single, or widowed. 

Condition of life, and previous occupation (if any). 

The religious persuasion, as far of known. 

Previous place of abode. 

Whether first attack. 

Age (if kno^rn) on first attack. 

When and where previously under c.iro aud ireattnent. 

Duration of existing attack. 

Supposed cause. 

Whether subject to epilepsy. 

Whether suicidal. 

Whether dangerous to others. 

Whether found lunatic by inquisition or enquiry under order of Court, and 
date of commission or order for inquisition or enquiry. 

Whether any member of patient's family has been or is affected with insanity. 

(Signed) Name. 

[ Where the person si^nin^ the statement is not the person who signs the order, 
the following particulars concerning the person sigft^^^g Af statement are to be added, 
namely :—] 

Occupation (if anyl 
Place of abode. 

Degree of relationship (if any), or other circumstance of connection with the 
patient. 


iBga 
A.ct 30l 


[Ct, Ct, 
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ACT NO. IV. OF 1889.* 

INDIAN MERCHANDISE MARKS ACT. 


Rkceived the G.-G/S assent ox the isr March 1889. 

An Aci to amend the law relating to Frauduleni Marks on Merchandise. 


Whereas it is expedient to amend the law relating to fraudulent marks 
on merchandise; It is hereby enacted as follows 

Tlttci extent^ and com- 1 ' (^) This Act may be called “ Fhe In di a n 
mcncement. Merchandise Marks Act, 1889." 

(a) It extends to the whole of Britisli India; and -j- * * * • • 


(j) It shall come into force ou the first day of April 1889. 

« ^ 2. In tliis Act, unless there is something repug* 

nani in ihe subject or context,- 

(/) "trade-mark" has the meaning assigned to tiiai expression in section 
478 (rf the Indian Penal Code as amended by Uiis Act: 


(2) trade-description" moans any description, statement, or other indicar 
tion, direct or indirect,— 

{a) as to the number, quantity, measure, gauge, or weight of any goods, or 

( 3 ) as to the place or country in which, or the lime at which, any goods 

were made or produced, or 

(r) as to the mode of manufacturing or producing any goods, or 


(d) as to the material of which any goods arc composed, or 

(e) as to any goods being tlic subject of an existing patent, privilege, or 

copyright; 

and the u>sc of any numeral, word, or mark which, according to die custom of 
the trade, is commonly taken to be an indication of any of the ^bove matters, shall 
be deem^ to be a trade-description within the meaning of this Act: 

(j) "false trade-description*' means a trade-description which is untrue 
in a material respect as regards the goods to which it is applied, and includes 
every alteration of a trade-description, whether by way of addition, efiaceinent, 
or otherwise, where that alteration makes the description untrue in a material 
respect, and the fact that a trade-description is a trade-mark or part of a trade¬ 
mark shall not prevent such trade-description being a false trade-description 
within the meaning of this Act: 

{4) "goods" means anything which is die subject of trade or manufac¬ 
ture: and 

(5) " name " includes any abbreviation of a name. 


* For Statement of Objects and Reasons, see Gazette of India, 2888, Pt. V., p. 109; 
for Report of the Select Committee, see ibid, 1889, Pt. V., p. 27; and for Proceedings is 
Connell, see ibid, 1888, Pt. VI., pp. 111 and 136, and ibid, 1889, Pt. VI., p. 38. 

_t In 8.1 the words, “ and subject to the jprovisions of the last section of this Act,*' have 

hn bom repeated by the Indian Merchandise Marks and Sea Customs Acts Amendment 
Act (IX. of 1891). 
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. Antndmenf Iht Indian Penal Code. 

Aot 4 s«b*tiiation 0( new actions 3 . Foi tl.at part of Chapter XVIII. of the Indian 
lor sections 47S to 489 of the Penal Code which relates lo Trade and Pre^ny 
Indian Penal Code. Marks, tlie followin^F shall be substituted, namely;— 


** 0 / Trade^ Property^ Ofid Other Marks^ 

^‘478. A mark used for denoting that goods are the manufacture or iner- 
chandise of a particular person is called a trade- 
Trade*mark. mark, and for the purposes of this Code the expres- 

sba ‘trade-mark' includes any irade-mark which is registered in the register 
of trade-marks kept under tlie Patents, Designs, and Trade-marks Act,* 1883, 
and any trade-mark which, ciiher with or witliont registration, is protect«l by 
law in any British possession or Foreign State to which the provisions of the 
one hundred and tliird section of the i'aients, Designs, and Trade-marks Act, 
1883, are, luider Order in Council, for the time being applicable. 

"479» ^ mark used for denoting that moveable 
Property-mar . property belongs to a particular person is called a 

property-mark. 

"480. Whoever marks anj' goods, or any case, package, or oilier recepta- 
t , 1 cle c'oniainiiig goods, or uses any case, package, or 

* Other receptacle with any mark thereon, in a manner 

reasonably calculated to cause it to bo believed that tiie goods so marked, or 
any goods containe<i in anv such receptacle so marked, are the manufacture 
or merchandise of a person whose manufacture or merchandise they are not, 
IS said to use a false trade mark. 


“481. Whoever marks any moveable property or goods, or any case, pack- 
t'sing a false property- age, or Other receptacle containing moveable property 
™**‘*‘- or goods, or uses any case, package, or other receptacle 

having any mark lliereon, in a manner reasonably calculated to cause it to be 
belic^'ed that the property or goods so marked, or any jiroperiy or goeds con¬ 
tained in any such receptacle so market], belong tu a person to whom they do not 
belong, is said (o use a false property-mark. 


‘■482. Whoever uses any ialse trade-mark or any false property-mark shall, 
Pumshment fur using a false utiles s he proves that he acted without intent to defraud^ 
trade*niark or property-mark. punished witli imprisonment of either description 
for a term which may extend to one year, or wiili fine, or with both. 


“483, Whoever counterfeits any trade-mark or property-mark used by any 
CouBterfeitin^alradc-in.rk pe^son shall be punished with imprisonment oI 

or property-mark used by an- cither ilescripiion for a term which may extend to two 
years, or i^ith fine, or with both. 

“ 4 ^ 4 - Whoever counterfeits any prop<?rty-mark used by a public servant, 
Courtterfeitingamarkused any mark uscd by a public servant to denote that 
by a public servant. any property has been manufactured by a particular 

person or at a particular time or place, or that the property is of a particular 
quali^’, or has passed through a particular cilice, or that it is entitled to any 
exemption, or uses as genuine any such mark, knowing the same to be coun- 
shall be punisiied with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine. 


46 & 47 Vic., c. 57. 
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“485. Whoever makes or has in his possession any die, plate, or other 
Makmecirpwsesswiiof.ny instrument for the purpose of counterfeiting a trade- 
insirunMnt for counterfeiting mark or property-mark, or has in his possession a 
a trade-mark or property- trade-mark or property-mark for the purpose of de- 

noting that any goods are the manufacture or mer¬ 
chandise of a person whose manufacture or merchandise diey are not, or that 
they belong to a person to whom they do not belong, shall be punished with 
imprisonment of either description for a term which may extend to three years, 
or with fine, or with botli. 

‘'4S6. Whoever sells, or exposes or has in possession for sale or any pur- 
Sclling eouds marked with pose of trade or manufacture, any goods or things 
a counterfrit trade-mark or with a Counterfeit trade-mark or property-mark affix- 
property-mark. impressed upon, the same, or to or upon 

any case, package, or other receptacle in which such goods are contained, 
shall, unless he proves— 

(^) that, having taken all reasonable precautions against committing an 
offence against this section, he had, at the time of the commission 
of the alleged offence, no reason to suspect the genuineness of the 
mark, and 

that, on demand made by or on behalf of the prosecutor, he gave all 
the information in his power with resjwct to the persons from whom 
he obtained such gootls or tilings, or 

(y'J tiiat otherwise he liad acted innocently, 

be punislied wiiii imprisonment of either description for a term which may 
extend to one year, or with fipe, or with boUi. 

487. Whoever makes any false mark upon any case, package, or other 
Making a fal'.e mark upon receptacle containing goods, in a manner reasonably 
any receptacle tontammif calculated 10 cause any public servant or any other 

person to belie\e that such receptacle contains goods 
which it does not contain, or that it does not contain goods which it docs con¬ 
tain, or that the goods contained m such leceptacle are of a nature or quality 
different from the real nature or ciualny iliereof, shall, unl<*ss he proves that be 
acted wiiljoul inierii to dclraud, bt" punislied with imprisonment of either de¬ 
scription for a term wJiich may extend 10 three years, or line, or tvilh both, 

“488, Whoever makes use of any such false mark in any manner prohi- 
Punishment lor making use biied by itio last foregoing section shall, unless he 
of any such faiscinark. proves that he acted without intent to defraud, be 

punished as if he liad committed an offence against that section. 

‘'489. Wi)oc\er removes, destroys, defaces, or adds to any property-mark, 
lainpering with property- intending or knowing H to be likely that he may 
mvk with intent to cause thereby cause injury to any person, shall be punished 
*"^“*^y* with imprisonment of either description for a term 

which may extend to one year, or with fine, or with botin” 

• TniiU'dtscripiiom . 

4. (/) The provisions of this Act respecting the application of a false 
Provisions supplamentat to irade-descriplioii U) goods, or respecting goods to 
t he de finition of false trade- which a false irade-descriptiou is applied, shall ex- 
dMcriptton. application to goods of any such numer¬ 

als, words, or marks, or arrangement or combination thereof, whether includ- 


tSMk 

A<^4r 
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UM 9 * bag % trade-mark or not, as are or is reasonably calculated to lead persons to"* 
anil J goods are the manufacture or merchandise of some petson 

^ other than the person whose manufacture or merchandise they really are^ and 
to goods having such numerals, words, or marks, or arrangement or combi¬ 
nation, applied thereto. 

(a) The provisions of this Act respecting the application of a false trade- 
description to goods, or respecting goods to which a false trade-description is 
applied, shall extend to the application to goods of any false name or initials of 
a person, and to goods wnth the false name or initials of a person applied, in 
like manner as if such name or initials wc>re a trade-description, and for the pur» 
pose of this enactment the expression false name or initials " means, as applied 
to any goods, any name or initials— 

(a) not being a trade-mark, or part of a trade-mark, and 

(^) being identical with, or a colouraolo imitation of, the name or initials, 
of a person earning on business in conneciiuu with goods of the 
same description, and not having autiiori/ied tfie use of sucli name or 
initials. 

(j) ^ trade description which denotes or implies that there are contained 
in any goods to wJiich it is applied mart* yards, feet, or inches than there arc 
contained therein standard yards, stand ird feet, or standard mchos. is a false 
trade description. 

Application of trade-de- 5 - 1 /) A person shall bo deemed to apply a 
acriptions. trade-description to goexis who— 

(rr) applies it to the goods tiiemselves. or 

(A) applies it to any co^-ering, iabcl, reel, or other thing in or with which the 
goods are sold or arc exposed or had in possession for sale or any 
purpose of trade or inanufacuire, or 

(c) places, encloses, or annexes any goods which are sold, or are exi>osed 

or had in possession tor sal^; or any purpose of trade or manufac¬ 
ture. in, with, or to any covering. label, reel, or otlier thing lo which 
a trade description has been applied, or 

(d) uses a trade-description in any manner reasonably caicuiated to lead 

to the belief that the ^oods ia connection with which it i-^ ibcd are 
designaloJ or described hv tluL trade-descnplion. 

(a) A trade-dcscription shall be de^m?d to be applied whether n is woven, 
impressed, or otherwise worked into or annexed or allixcd to tlie goods or any 
coveting, label, reel, or other tiling. 

(j) The expression “covering'* includes any .stopper, cask, bottle, vx»sscl, 
box, cov'er, capsule, case, frame, or wrapper, and the expres^^ion “label " in¬ 
cludes any band or ticket. 

6 . If a person applies a false irade-descriptiou to goodly lie sliall, subject 
Penalty for applying a false the proiisions of this Act, and unless he proves 

that he acted without intent lo defraud, be punished 
with imprisonment for a tenn wliicli may extend lo three months, or with fine 
which may extend to Uvo hundred rupees, and in the case of a second Of sub- 
leqiteot conviction with imprisonment which may extend to one or with 
cxr with both. 
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7« B & person sells, or exposes, or has in possesion for sale or any pur* 
Faiialty for selling goods posc of trade or manufacture, any goods or things 
to ivHicIi, a lilae trade-de- to which a false trade-description is applied, he shall, 
stftpbon IS applied. unless lie proves— 

(^) that, having taken all reasonable precautions against committing an 
offence against this section, he had, at the time of the commission 
of the alleged offence, no reason to saspect the genuineness of the 
trade-description, and 

(^) that, on demand made by or on behalf of the prosecutor, he gave 
all the information in his power with respect to the persons from 
M’hom he obtained such goods or things, or 

[c) that otlicrwise he liad acted innocently, 

be punished with imprisonment for a term which may extend to three months, 
or with which may extend to two hundred rupees, and in case of a second 
or subsequent conviction with imprisonment wliich may extend to one year, 
or with fine, or with both. 


VnifUentional of iht Laxo rthuin^ to Marks and Dtscriphons. 


r<*ntraven- 
tion nf the law rdatiri;: I** 
marks and devoription^ 


8 . Where a jierson is utcusod under section 4S2 of the Indian Penal Code 
Unintentional rontraven- ‘d using a Ulsc iradc-mark Of propertv-mark by 
r-Msim f-if Ins iuT-iiiir applied a mark to any goods, 
property, or ^«^:cptaclc in tlio manner mentioned in 
section 480 or section 4M of that Code, as the case may be, or under section 
6 of this Act of applying 10 g[H,>ds anv t.iKe trade-description, or under section 
485 of the Indian IVnal t.>^de ot making any dje. plate, or other instrument for 
the purpose of couiuerfciiing a irade-mark or projKirty-mark, and proves— 


(n) Uiat in the oTdin.irv course of hi:) business he is employed, on behalf of 
other persoa-v. 10 apply trade-marks or property-marks, or trade- 
descriptions. (ir, as the* c.ise may be. to make dies, plates, or other 
insinmieiits for making, f^r being used in making, trade-marks or 
property-marks, and lint in the case which is tlie subject of the 
charge he was mi emplownl and was no’ interested in the goods or 
(tlher thing by way <>t profit or commission dependant on the sale 
thereof, and 


(b) that he took ^ea^onabIe pri'caiitions against committing ihe offence 
charged, and 

(r)that he had, at tiie time of tiie commission of the alleged offence, no 
reason susjicct the genuineness of the mark or description, and 


(rf) that, on demand made by or on behalf of the prosecutor, he gave all 
the informauou in his power witli respect to the persons on whose 
I>ehalf the mark or description was applied, 

he shall l>e acquitted. 


forftiiurt oj Goods, 

9 * (/) When a person is convicted under section 483 of the Indian Penal 

* ^ ^ Code of using a false trade-mark, or under section 

eortertureef goods. exposing, or having 

in poasesiHon for sale or any purpose of trade or manufacture, any goods or 
with a counterfeit trade-mark applied thereto, or under section 487 or 
soption 488 of that Code of making, or making use of, a false mark, or under 


▲ 014 . 
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section 6 or section 7 of this Act of applying a false trade-description to goods, ci?^ 
^ or cxposingi or having in possession for sale or any purpose of tr^e or 

manufacture, any go^s or things to which a false trade-description is applied, or 
is acquitted on prod of the matter or matters specified in section 486 of the Indian 
Penal Code or section 7 or section 8 of this Act, the Court convicting or acquitting 
him may direct the forfeiture to Her Majesty of all goods and things by means 
of, or in relation to, which the offence has been committed or, but for su^ proof 
as aforesaid, would have been committed. 

(2) When a forfeiture is directed on a conviction, and an appeal lies against 
the conviction, an appeal shall lie against the forfeiture also. 

(j) When a forfeiture is directed on an acquittal, and tlie goods or things to 
which the direction relates are of value exceeding fifty rupees, an appeal against the 
forfeiture may be preferred, within thirty da>“s from the date of the direction, to the 
Court to whi^ in appealable cases appeals lie from sentences of the Court which 
directed the forfeiture. 

Amendment of the S/n Customs Act^ tS’fS. 

Amendment of section iS, 10 . (/j For clause (</j of Section iS of the Sea 
Act VIII* of IS78. Customs Act. 1S78, the following shall be substi¬ 

tuted, namely:— 

goods having applied thereto a counterfeit trade-ntark within the 
meaning of the Induin Penal Code, or a false trade-description 
within the meaning of the Indian Merchandise Marks .\ct, 1889: 

{e) goods made or produced bewiid the limits of the United Kingdom 
and British India, and having applied tliereto any name or 
trade-mark being, or purporting to be, or being a colourable 
imitation of, the name or tra<lc-mark of any person who is a 
manufacturer, dealer, nr trader iii the United Kingdom or in 
British India, unless— 

(i) the name or trade-mark is, as to every application thereof, ac¬ 

companied by a definite indication of the goods having bema 
made or produced in a place beyond the limits of die United 
Kingdom and British India, and 

(ii) ttu country in which that place is situated isy* in that indication, 

indicated in letters as large and conspicuous as any letter in 
the name or trade-mark, and in the same language and 
character as the name or trade-raark: 

t2)To section 18 of the Sea Customs Act, 1878, as amended by sub-sec¬ 
tion (/), the following shall be .added, namely :— 

^'(/) piece-goods sucii as are ordinarily sold by length or by tiie piece 
which— 

(i) have not conspicuously stamped in English numerals on each 

piece Che length thereof in standard yards, or in standard 
yards and a fraction oE such ^ yard, according to the real 
length of the piece, and 

(ii) have been manufactured beyond the limits of India, or 


* In ft. 10 (ii) the words italicized were substituted for the words " that place and the 
country in which it if situated arc.*’ by the Indian Merchandise Marks and Sea Customs 
Acts Aiaeadaient Act (IX. of 
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(Hi) having been manufactured within those limits, have been 
manufactured beyond the limits of British India in premises 
which, if they were in British India, would be a factory as Act 4 . 
defined in the Indian Factories Act, 1881. 

Addition of 3 BPTtion afe^r 11 . The following shall be added after section 
section 19, Act VIM. of 1S7S. 19 of the Sea Customs Act, 1878, namely:— 

**r9A (/) Before detaining any such goods as are or may be specified in 
or under section 18 or section 19, as the case may be, or taking any further 
proceedings with a view to the confiscation thereof under this Act, the chief 
Customs-olliccr or other officer appointcvl by the Local Government in this be¬ 
half may require the regulations under tins section, whether as to information, 
security, conditions, or other millers, to be complied with, and may satisfy 
himself in accordance witli tliosc regulations that the goods are such as are 
proliibiletl to be imported. 

(^) The Governor-General in Council may make regulations, either general 
or special, respecting the detention and confiscation of goofls, the importation 
of which is prohibited, and the conditions (if any) to be fulfilled before such de¬ 
tention and confiscation, and may, by such regulations, dctci-mine the informa¬ 
tion, notices, and security to be given, and the evidence requisite for any of the 
purposes of this section, and the mode of verification of such evidence. 

C?) Where there is on any goods a name which is identical with, or a colour¬ 
able imitation of, the name of a place in the United Kingdom or British India, 
tliat name, unless accompanied in eijually large and conspicuous IciCers, and in 
the same language and character, by the name of the coiintn* in which such 
place is situate, shall be treated, for the purjwses of sections i 3 and 19, as if it 
were the name of a place in the United Kingdom or British India. 

{4) Such regulations may apply to all goods the importation of which is 
prohibited by section 18 or under section 19, or different regulations may be 
made respecting different classes of such goods or of offences in relation to such 
goods. 

(5) Tlic regulations may provide for the informant reimbursing any public 
officer and tlic Secretary of Slate for India in Council all cxi>enscs and damages 
incurred in respect of any detention made 011 his infornu ion, and of any pro¬ 
ceedings consequent on such detention. 

(6) AH regulations under this section shall bo publislied in the Gazette of 
India, and in the Calcutta, Fort Si. George, llombay, and JJurma Gazelles. ' 

Stantpinf^ rf Length of Piect-guoih manuficlur ed in British Indin. 

12 . (/) Piece-goods, such as are ordinarily sold bv length or by the piece 
stamping of length ..f piece- wl«ch have been manufacture.] in prmises which 
goods manufactured in British are a factory as defined in the Indian ractones Act, 

I«*a. 1881, shall not be removed from those premises with¬ 

out having conspicuously stamped in Knglish numerals 011 each piece the length 
thereof in standard yards, or in standanl yards and a fraction of such a yard, 
according to the real length of the piece. 

(^) If any person removes or attempts to remove any such piece-goods from 
Any such premises without the lengilv of each piece being stamped in ihe man¬ 
ner mentioned in sub-section (/), every such piece, and tverylhing used for the 
packing or removal thereof, shall be forfeited to Her Majesty, and such person 
shall be punished with fine w^liich may extend to one tliousand rupees. 

fCr Ct M as] 
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Supplemental Provisions. 

13 . In the case of goods brought into British India by sea, evidence of 
Evidence of origin of goods J>OTt of shipment sliall, in a prosecution for an of- 

ini|>orted by sea. fence against this Act or section i8 of the Sea Cus¬ 

toms Aot, 1878, as amended by this Act, be prinid^/ade evidence of the place or 
country in which the goods were made or produced, 

14 . (/) On any such prosecution as is mentioned in the Iasi foregmng 
Costs of defence 01 prose- section, or on aJiy prosecution for an offence against 

cuiion. any of the sections of the Indian Pena) Code as 

amended by this Act, which relate to trade, property, and other marks, the Court 
may order costs to be paid to tlie defendant by the prosecutor, or to die prose¬ 
cutor by the defendant, having regard to the information given by, and the con¬ 
duct of, the defendant and prosecutor respectively. 

(a) Such costs shall, on application to the Court, be recoverable as if they 
were a ffne. 


15 . No such prosecution as is mentioned in tljc last foregoing section shall 
-. ^ be commenced after the expiration of tiirec years next 

afier rbe commissjon of the offence, or one year after 
the first discovery thereof by the prosecutor, whichever expiration first happens. 


. . . , . ^ 16 - (0 The Governor-General in Council may, 

Authority of the Governor- notification in the GascUc of India and in local 
General in Council to iss-ue m- ~ ^ c i l 

struciionsastoadministration official Gazettes, issuc uislructions* lor obsen’ance by 

ofthUAct. Criminal CoiirLs in giving effect to any of the provi¬ 

sions of this Act. 

(2) Instructions under sub-section (/) may provide, among other matters, 
for the limits of variation, as regards number, quantity, measure, gauge, or 
weight, which are to be recognized by Criminal Courts as permissible in tiie 
case of any goods. 


17 On the sale or in the contract for the sale of any goods to ^Yhich a trade- 
Implied warranty on sale mark, or mark or trade-description, been applied, 
of marked (roods. the seller shall be deemed to warrant that the mark 

is a genuine m^rk and not counterfeit or falsely used, or that the trade-descrip¬ 
tion is not a false trade-descripuuu witlrn the meaning of this Act, unless the 
contrary is expressed in some writing signed by or on behalf of the seller, and 
delivered at the time of the sale or contract to and accepted by the buyer. 


18 . (/) Nothing in this Act sliall exempt any person from any suit or 
other procec<ling*, which miglit, but for anything in 
this Act, be brought against him. 


(.?) Nothing in this Act shall entitle any person to refuse to make a com¬ 
plete discovery or to answer any f]uesiion or interrogatory In any suit or other 
proceeding, but such discovery or answer shall not be admissible in evidence 
against such person in any such prosecution as is mentioned in section 14. 

(7) Nothing in this Act shall be construed^ as to render liable to any pro¬ 
secution or punishment any scr\^ant of a master resident in Hritish India, wlio 
In good faith acts in obedience to the instructions of such master, and, on de- 


* For notifications conUioing such instructions, see Ga2ette of India, 1891, Pc. J, p, 

§36. 
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mand made by or on behalf of the prosecutor, has given full information as to 
his master and as to instructions wlilch he has received from his master. 


19 . {Dait of commencement of ihu Act as regards unstamped puce^goods,'\ 
Bepeated by^ the Indian Merchandise Marks and Sea Customs Acts Amendment Act 
(IXo of iSgr), 


19 .* For the purposes of section 12 "of this Act, and clause (fj of sec- 
- j t'on 18 of the Sea Customs Act, 1878, as amended 
t>efinit»onofpic«-jfood8. Governor-General in Council may, 

by notification in the Gazette of India^i declare what classes of goods are in¬ 
cluded in the expression ' piece-goods, such as are ordinarily sold by length or 
by the piece/ 


20 * (/) The Governor-General in Council may make rulesf for the pur- 
Dfiterniinatk}n of character of Act tO provide, witli respect to any goods 

of by sampling. which purport or are alleged to be of uniform num¬ 

ber, quantity, measure, gauge, or weight, for the number of samples to be 
selected and tested, and for the selection of the samples. 


{2) With respect to any goods for the selection and testing of samples of 
which provision is not made in any rules for the time being in force under sub¬ 
section (/), the Court or officer of customs, as the case may be, having occasion 
to ascertain die number, quantity, measure, gauge, or weight of the goods, .shall, 
by order in writing, determine the number of samples to be selected and tested, 
and the manner in winch the samples are Lo be selected, 

(j) The average of ilie results of the testing in pursuance of rules under 
sub-section (/), or of an order under sub-section (-?), shall be primdfacie evidence 
of the number, (luautity, measure, gauge, or weight, as the case may be, of the 
goods. 


(4) If a person, having any claim to, or in relation to, any goods of which 
samples have been selected and tested in pursuance ot rules under suh-secilon 
(^), or of an order under sub-section (2), desires that any fmther samples of the 
goods be selected and tested, tliey shall, on his \Yiitten application, and on the 
payment in advance by him to the Court or oflicer of customs, as liie case m.iy 
be, of such sums for defraying the cost of the furihcr selection and testing as the 
Court or otlicer may from time to lime require, be selected and tested 10 such 
extent as may be permitted by rules to bo made by the <jovernor-General in 
Council in this behalf, or as, in the case of goods with respect to which provision 
is not made in such rules, the Court or olficer of customs icay determine in the 
circumstances to be reasonable, the samples being selected in manner prescribed 
under sub-section (s'), or in sub-section (j), as the case may be. 


(j) The average of the results of the testing referred to in sulvsection (j). and 
of the further testing under sub-seciion (^), shall be coiudusivc proof of the num¬ 
ber, quantity, measure, gauge, or weight, as the case may be, of the gooiis. 

{6) Rules under this section shall be made after previous publication. 


^ Sx. Ip, 20, 21 , and 22, have been added by the Indian Merchandise Marks and Sea 
Customs Acts Aoiendment Act (IX. of 1891); and s. 19, as originally enacted, and tha 
heading to ». 19,Namely, "Transitory Provision,'' have been omitted, having been re¬ 
pealed by the Indian Merchandise Marks and Sea Customs Acts Amendment Act (IX. 
of l89i).*-See sa. 2 and 4 of Act IX. of 1891. 

t For inles issued under sectional9and20,see Gazette of India, 1891, Pu, I., p. 187. 
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188 B> 21 >* An officer of the Government, whose du^ it is to take part fat tto 

‘TrrT" Inforantion as to commis- forcement of this Act, shall not be compelled in any 
^ sioa of offences. Court to say whence he got any information aa to the 

commission of any offence against this Act. 

22 .» If any person, being \rithin British India, abets the commission, whh- 
PunishineDt of abetment in out British India, of any act which, if committed m 
ictdia of acts done out uf India. British India, would, under this Act, or under any 
eectioD of that part of Chapter XYIll. of the Indian Penal Code which relates to 
trade, property, and other marks, be an oilence, he may be tried for such abci- 
ment in any place in British Indiaf in which be may be found, and be punished 
therefor with the punishment to which he would be liable if he had himself ccm* 
mitted in that place the act which he abetted. 


* Sa. 19, 20, 02, and aa, havebeen added by the Indian Merchandise Marks and Sea 
Customs Acts Amendment Act ( 1 a. of 1^1); and s. 19, as originally enacted, and the 
heading to s. 19, namely, Transitory Provision,*’ havcbren omitted, having been repealed 
by the Indian Merchandise Marks and Sea Customs Acts Ameodment Act (IX■ of 1891)* 
—See ss. 2 and 4 of Act IX. of 1891. 

f Cf, s. toSA of the Indian Penal Code. 
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ACT NO. 1 . OP 1889. 

METAL TOKENS ACT.* 


Rbcuwd the G.-G/S assent on the 1st Fsbbuaey 1889. 


An Act the Protection of Coinage and other Purposes* 

Whereas it is expedient to prohibit the making, or the possession for issue, 
or the issue, by private persons, of pieces of metal lor 
use as money; 

And whereas it is also expedient to amend section 28 of the Indian Penal 
C6de; 

It is hereby enacted as follows:— 

Title, extent, and com- 1 * (^) This Act may be called **The Metal 

aancemeDt. Tokens Act, 1889;'' 

(e) It extends to the whole of British India; and 

(j) It shall come into force at once. 

2 . In this Act “ Issue means to put a piece of metal into circulation for 
the first time for use as money in British India, such 
Detinitipo. having been made in contravention of this Act, 

or brought into British India by sea or by land in contravention of any notifica¬ 
tion for the lime being in force under section 19 of the Sea Customs Act, 1878. 


8. No piece of copper or bronze, or of any other metal or mixed metal, 
Prohibition of making by whether stamped or unstamped, is intended 

private persons of pieces of to be used as money, shall be made except by the 
mutal to be used as money. autlioriiy of the Governor-General in Council. 

Penalty for unlawful tnak- mi 

ina, issue, or possession of 4 - (/) In either of tlie following cases, namely— 
lucli pieces. 

(a) if any person makes, in contravention of the last foregoing section, or 
issues, or attempts to issue, any such piece as is mentioned In that 
section, 


(i) if, after the expiration of three months from the commencement of this 
Act, any person has in bis possession, custody, or control, any such 
piece as is mentioned in the last foregoing section, with intent to 
issue the piece, 

the person shall be punished,— 

(r) if he hasnoi been previously convicted under this section, with imprison¬ 
ment which may extend to one year, or with fine, or with both; or, 

(t'f) if he lias been previously convicted under tliis section, with imprison¬ 
ment which may extend to three years, or with fine, or with both. 

(e) If any person is convicted of an offence under sub-section (/) he shall, in 
addition to any other punishment to which he may be sentenced, forfeit all such 


* For Statement of Objects and Reasons, see Garette of India, 18S8. Pt. V^, p, 19; for 
Repcct of the Select Committee, see Uidt 1889, Pt. IV., p. 3; and for Debates in Counctl, 
see iHd, 1888, Pt. Vl„ pp. 40 and 8t, and if>id, 1889, Pt. VI., pp. 3 and 9 

The Act has been declared in force in Upper Burma (except the Shan States) by the 
Burma Laws Act (Xtll. of 189R). 

It had been previouikly extended there by notification under s. 5 of the Scheduled Ois- 
tricu Act (XIV. of 1874).—See Burma Gazette, 1893. Pt. I., p. 154. 
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3889 , pieces as aforesaid, and all instruments and materials for the making of sucBl 
^ct I which may have been found in his possession, custody, or contrd« 

(j) If in the trial of any such offence the question arises whether any piece 
of metal or mixed metal was intended to be used or to be issued for use as 
money, the burden of proving that the piece was not intended to be so used or 
issued shall lie on the accused person. 

5. (/) I'he offence of making, in contra%^niion of section 3, any such piece 
Copiizance of offences un- as is mentioned in that section, sliall be a cognizable 

der the lest foregoing section, offence. 

(a) Notwithstanding an>'thing in the Code of Criminal Procedure, i88a * 
no other offence punishable under section 4 sliall be a cognizable offence, or, be- 
yond the limits of a presidency'town, be taken cognizance of by any Magistrate, 
except a District Magistrate or Sub-Divisional Magistrate, witliout the previous 
aanction of the District Magistrate or Sui>-Divisional Magistrate. 

6. If at any time the Governor-General in Council sees fit, by notificatton 
Application of r,.t»iDof the under section 19 of the Sea Customs Act, 1878, to 

foregoing provisions of this prohibit Or restrict tlie bnnging by sea or by land 
Act to imfrtirtationuf pieces of into British India of any sucJi pieces of metal as are 
mcul for use as money. mentioned in section 3, he may, by the notification, 
direct tliat any person contravening the prohibition or restriction shall be liable 
to the punishment to whicii he would be liable if he were convicted under liiis 
Act of making such pieces in British Indta.f instead of to the penalty mentioned 
in section 167 of the Sea Customs Act, 1878, and that the provisions of sub¬ 
section (j) of section 4, and sub-section (/) of section 5, or of either sub-section, 
in relation to the offence of making such pieces, shall notwithstanding anything 
in the Sea Customs Act, 1878, apply, sn far as they can be made applicable, to 
the offence of contravening the prohibition or restriction notified under section 
19 of that Act, 

V. [AtfJi/ion /p sec/iort 9.?, Aci X., KrpeiiletJ hy iht Code of Cniw/Wo/ 

Procedure (Act V. of Sch, L 

Prohibition of receipt by ^ ^ 8' {/) No piece of metal wilich IS not coin as 
local authorities and railways denned in the Indian Penal * shall U* received 
as money of meul which is as monov \)y Or ou behalf of any railway-admmislra- 
notcoiD. amhorily. 

(^) If any person, on behalf of a railway-administration, or on behalf of a 
local authority, or on behalf of the lessee of the collection of any toll or other 
impost leviable by a railway-administration or local authority, receives as money 
any piece of metal which is not such com as aforesaid, he shall be punished 
with fine which may extend to ten rupees. 

Amendment of section 3S of 0. For the explanufioft to section 2 8 of the 

the Indian Pena! Code. Indian Penal Code the following shall be substituted, 

namely:— 

** Explanation /.—It is not essential to counterfeiting that the imitation 
should be exact. 

“ Explanation 2 .—When a person causes one thing to resemble anotlier 
thing, and the resemblance is such that a person might be deceived thereby, 
it shall be presumed, until the contrary is proved, that the person so causing 
the one thing to resemble the other thing intended by means of that resem-* 
blance to practise deception, or knew it to be likely that deception would 
thereby be practised." 

• Bee now the Criminal Procedure Code (Act V. of 1^98). 

t For notification issued under this power, m Gazette of India, 1889. Pt. I., p. 76, 
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ACT NO- X. OF 1873.* 


THE INDIAN OATHS ACT, 1873. 
Received the G.^G/s assk.vt om the 8th April 1873. 


An Act h comolidaU ihe Law rdating to Judicial Oatks^ andfor other purposes* 


Whereas it is expedient to consolidate the law relating to judicial oaths, af¬ 
firmations, and declarations, and to repeal the law re- 
Preamble. lilting to official oaths, affirmations, and declarations ; 

It is hereby enacted as follows: — 


Shrrt-t title. 


/,—Prelim inary* 

1 . This Act may be called "‘The Indian Oaths 
Act, 1873:’' 


It extends to the whole of llritish India, and, so far as regards subjects of 
Her -Majesty, to the territories of Native Princes and 
Stales iu alliance with Her Majesty, 


I^al extent. 


[Cornmericemcnli] Repealed ly the Repealing Acl (XIL of 


2 . [Repeal of enactmenti\ Repealed hy (he Repealing Act (XII* f iSjg)* 

3. Nothing herein contained applies to proceedings before Courts-martlaI,t 

ot certain Oakchk tjr to oachs, afririTiatioiis, or declarations prescribed bv 
and affiriii<itinn». any law which, under the provisions of tlie Indian 

Councils Act, ilic Governor-(icncral in Council has not jKiwer to repeal. 


* Fur the Statement of Objects and Reasons, sec Gazette of India, 1873, Pt V ,p. 17 ; 
for Proceedings in Council, sec thid, 1873. Supplement, p* H89; ihid, 1873, Supplement, 
pp. 3. 233. 235 to 346, 281. 39^. and 410: toid, 1873, Hitra Supplement, pp. t to 8, 

Act X. of 1873 has been declared in force in— 

(t) the Santh.ll Parganas bv the Santhil Parganas Settiement Regulation (III of 
1873), s. 3, as amended by the Santh^t Parganas Laws Regulation (ilL of 
18S6); 

(3) the Arakan Hill District by the Arakan Hill District Laws Regulation (IX. of 

1874;, S. 3 ; 

(3) Upper Burma generally (except the Shan States) by the Upper Burma Laws 
Act (XX of liiSbi, s. 6, 

{4) British Baluchistan by the British Baluchistan Laws Regulation (I. of 1S90J, 

s :l. 

(5) Angul and the Khondmals (with an exception) by the Angul District Regula¬ 
tion <L of I‘<94), 3. 3 

It has further been declared, by notification under s. 3 (a) of the Scheduled Districts 
Act (XJV. of 1874). to be in force in the following Scheduled Districis. namely:— 

The Districts of Haz^ribagh, Lohirdaga. and Manbhum. and Pargana Dhilbhum, 
and the Kolhin in the District of Singbhum (the District of Lohardaga then included tbe 
Palamau District, separated m 1694).—See Gazette of India, 1B81, Pt, L, p. 504 

The North Western Provinces Tarai.—See Gazelle cf India. 1876, Pt. L, p. 505. 

The Scheduled Districts in Gan jam and Vizagapatam, sec Fort St. George Gazette, 
1898, Pt, L, p. 666, and Gazette of India, i8q8 , Pt L, p. 869 

It has bwn extended, by notification under s, 5 of the same Act, to the Scheduled 
. District of Coorg.—See Gazette of India, 1876. Pt. 1 ., p. 417* 

t See tbe Indian Articles of War (Act V of 1869), the Indian Volunteers Act (XX. 
of 1869), and the Indian Marine Act (XIV. of 1887}. 
t Stat, 34 35 Viet., c, 67, 
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187 & 7 /*—Aulhorify h admvnsitr Oatkx and AJtrmati?ns, 

Lot 10 ™ following Courts and persons are authorised to administer, by them- 

Autfaority to administer Staves OF by an oflicer empowered by them in this be- 
oatbs and affirmations* half, oaths and affirmations in discharge of the duties, 

or in exercise of the powers, imposed or conferred upon them respectively by law^ 

(tf) All Courts and persons having, by law or consent of parties, authority to 
receive evidence: 

(^) The Commanding Officer of any military station occupied by troops in 
the service of Her Majesty: 

Provided— 

(/) that the oath or affirmation be administered within the limits of the sta¬ 
tion, and 

(2) that the oath or affirmation be such as a Justice of the Peace is compe¬ 
tent to administer in British India. 


///,—Persons by whom Oaths or Affirmaiiom must be 

Ostbs or a.ffimiations to be 6* Oaths Of affirmations shall be made| by the 
made by— following persons 

(t7) all witnesses, that is to say, all persons who may lawfully be examined, 
or give, or be required to give, evidence by or before 
Witnesses , Court or person having, by law or consent of 

panics, authority to examine such persons, or to receive evidence; 

. ^ (^) interpreters of questions pul to, and evidence 

in rpre ere , witnesses; and 

jurors. (r) jurors. 

Nothing herein contained shall render it lawful to administer in a criminal 
proceeding an oath or affirmation to the accasc<l person, or riec'essary to adminis¬ 
ter to the official interpreter of any Court, alter he has entered on the execution 
of the duties of his office, an oath or affirmation that he will faithfully discharge 
tliose duties. 

Affirmation by natives, or 6- Where the witncss, interpreter, or juror is a 
by persons objecting to oaths. Hindu Of Muhammadan, 

or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation. 

Id every other case, the witness, interpreter, or juror shall make an oath. 

IV.—Forms of Oaths and Affirmations, 

7 . All oaths and affirmations made under section 5 shall l>e administered 
Pornis of oaths and aflirnii. according to such forms as the High Court may, 
from time to lime, prescribe.* 

* For forms prescribed ia— 

Bombay, see Bombay List of Local Rules and Orders, Vol. 2 , Ed. 1896, p. zxxll ; 
Burma, see Burma Laws List, Ed 1897. p. 47; 

Madras, see Madras List cf Local Rules and Orders, Vol £d. 1898, p. ; 

N.*W. P. and Oudh, see N - W« P. and Oudh List of l..ocat Rules and Orders, Ed. 
1894. P 42; 

Central Proviaces, see Central Provinces List of Local Rules and Orders, Ed. 18961 
p. 18. 
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And, until any auch forms are prescribed by the High Court, such oaths 
and affirmations shall be administered according to the forms now in use. 

Explanation ,—As regards oaths and affirmations administered in the Court 
of the Recorder of Rangoon and the Court of Small Causes of Rangoon, the Re¬ 
corder of Rangoon shall be decmeu to be tlie High Court within the meaning 
of this secdon. 

8 . If any party to, or witness in, any judicial proceeding, offers to give evi- 
Power of Court to tender donce on oath or soletnn affirmation in any form com- 
certain oathi. mon amongst, or held binding by, persons of the race 

or persuasion to which he belongs, and not repugnant to justice or decency, and 
not purporting to affect any third person, the Court may, d it thinks fit, notwith¬ 
standing anything hereinbefore contained, temler such oath or affirmation to him. 

8 . If any parly to any judicial )>rocoeding offers lo be bound by any such 

or solen)n aflirmation as is mentioned in section 
Court iii»y ask pnrty . . . , i , 

witncfts whether he will make “ Kuch oath or aUirnutron IS made by the other 
Mth proposed by oppt»itc pauy to, or by any w itness in, such proceeding, the 

Couri iniiv, if it thinks fit, ask su^.h paily or witness, 
or cause him to be asked, whether f*r not he ujll make the oaih or affirmation: 

Provided that no party or witness shall be compelled to attend personally in 
Court solely for the purpose of answering such question. 

10 . If such party or witness agrees to make such oath or affirmation, the 
Adniinifitraimn i‘f oaih if f-fnirt m iy proceed to admiiiistcr it, or, if it is of such 

accepted. a nature that ii may be mf»re conveniently made out 

of Court, the Court may issue a commission to anv person to administer it, and 
authorize him to take the t^vidence of the person to be sworn or affirmed, and re¬ 
turn It to the Court, 

Gvidence conclusive as 11. Pile cMdencc SO given sliall, as against the 

again&t person offering to Ik- person who offered tt) be bound as aforesaid, bo con- 
^*'*”‘*’ elusive proof t>f the matter staled. 

12 . If the partv or witness refuses to make the oath t>r solenin affirmation 
Procedure in ra!M; of re- referred lo in section S, he shall not be compelled to 

fosal to make oath. make ii, but the Court shall record, as part of the pro¬ 

ceedings, the nature of the oath or ailirmation proposed, the facts that he was 
asked whether he would make it, and that lie refused ii, together with any reason 
which he may assign for ins refusal. 

V, — MiscelioTuflus, 

18 . No omission to take any oath or make any affirmation, no substitution 
Proctfidings and cviarnr.e any One for any other of them, and no irregularity 
ttot invalidated by ominsion whatever in ihc form in wliich any one of them is ad- 
of oath or irregularity. ministered, sliall invalidate any proceeding, or render 

inadmissible any evidence whatevt^r. in or in respect of which such omission, 
substitution, or irregularity took place, or sliall affect the obligation of a witness 
^ to state the truth, 

14 - Every person giving evidence on any subject before any Court or person 
Petsons giving evidence licrcby authorized to administer oaths and affirmations 
bound to state the truth. shall i>e bound to state the truth on such subject.* 


* Compart the Indian Penal Code (Act XLV. of t86o), s. 191. 

[Cf. ct M. 3^0 
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X 07 S. 15 , The Indian Penal Code, sectlonE 178 and 181, shall be cmstrvnd as 

“ 77 “ Amendment of Act XLV. after the word “oath/' the words, "or affirm&tioily"' 
ADt 10 . of 1S60, sections 17S and iSi. ^ycrc inserted. 


16. Subject to the provisions of sections 3 and 5, no person appointed to any 
u . I 1 office sliall, before entering on the execution of the 
Official oaths abolished. duties of his office, be required to make any oath, or to 

make or subscribe any aflinxiation or decJaraiion whatever. 


SCHEDULE, 

\_RtptiiUd hy the Repealing Act (KIL 


‘Rulings under the Oaths Act. 

Whbrb a plaintiff before a Munsif came of a new^tpaper, who had, prior to the dispo* 
and petitioned the Judge, complaining that of the rase, made very strong remarki 
the Munstf had imprcperly refused to exa- on the case in the newspaper of which he 
mine his witnesses, and had dismissed his was ediinr. holding that there was nothing 
suit, although informed that witne.SM'S were illegal in his order, though he would havo 
in attendance and the Judge, upon examin* exercised a wise discretion if he had refused 


ing the petitioner upon soJenrin aflirm.irlon, 
and finding the charge unproved, oidered 
proceedings to be taken against the petition' 
er for giving false evidence, htld that the 
Judge had no authority lo examine the pe¬ 
titioner upon oath in sucii a case, ard (h it 
the oath having been made, and ine evidence 
given, coram non judice, could not form ihc 
subject of a prosecution for false evidence,— 
Queen w* Chota Jahuc Chundeh Bis¬ 
was, W- R. Sp. 15- [Seton-Karr and ]ark- 
son, Jj. Mar. 2. 1864.’ 

A Hindu, who has beconne a converi to 
Christianity, is not under a legal onlig^tion 
to speak the truth, unl«^S'> hts evidence he 
given under the sanction of an oarii on ihe 
Holy Gosptls, so ns to justify a conviction 
under s. 193 of the Pen.il Code. A 
ment made b> a w'llness in a criniinnl trial 
not upon oath or bolernn affirmation is not a 
declaration within the meaning of s 199 of 
th« Penal Code, nor is the witness bound to 
make a declaration under s. 191 .—In re A, 
ViDAMUTTU, 4 Mad. H C. R. [•‘'S .S-'ot- 
land, CJ., and Ellis, J- Dec. 21, ] 36 S.] 

Ir the jury in .1 Sessions trial are not 
sworn, is the omission one which could be 
covered by s. 13 of ibe Oath^ Art (X 0/ 
1873)?— Queen v Ramsodov Chuckrr- 
BUTTV, 20 W. R. 19 , 1 Cilover, Mittcr, and 
Pontifex, JJ. Junto, 1873 I 

Under Act VI, of 1872, s, 5, the omis¬ 
sion to take any o.'ith, or any other irregu¬ 
larity, in the form in which it isadminutcr- 
ed, does not invalidate the proceedings. 
The High Court declined to interfere, under 
a. 296, Act X. of 1872, with the order of a 
MuaicipalCommissionerp who was the editor 


tij sit as one of the Commissioners in the 
l ast',—Q i'hfn t. Tarinee Churn Bqbx, 2I 
VV. R. 31. ^Kemp and Glover, JJ. Jan. 19, 

I 187.^.] 

; In a non-judicial proceeding, the object 
ot which IS lo discover the writer of a 
scandalous petition, it is not compelent for 
. the Ma^i:>irate conducting the proceeding 
to admirusSer an oath. The High Court 
I rr versed a conviction for giving false evi¬ 
dence where an oath was administered under 
! the above circumstances —“Reg. v, Jiuhai 
, 11 Bum. H. C. R, 11. [Melvill and 

, Nanabhai Haridas, JJ. Feb. 19, 1874.] 

■ The Court in this rant* derJined to act on 
, tiiL- evidence' of a child, 9 years old, who had 
I Ihcii examined without oath, although she 
I was u competent witness under .s, 116 of the 
Evidcncr Art (I. of 187a), inclining to the 
, opinion that n. 13 of the Oaths Act, by wbich 
I the evidence of a witness may be received 
, in eviuennr, nflbough no oath was admtnis- 
J tcred, did not render the deposition of a 
child of 9 years, whose deposition had 
i b^t n taken advisedly, and not by omission, 

I Without oath or solemn affirmation, admis- 
' sibk* as evidence.—QuRKNr. AnuntoCmuC* 

I KHKDUTTv. 22 W- li. J ; 14 B, L. R, 

: ; Kemp and Birch, j). April flO, 

I *874'i 

I 'I'hg evidence of a child of immature agn-« 

I who, th^ .Sessions Judge considered, under^ 
i stood the ijuestioris which were put lo her, 
i and who was therefore a competent wHsom 
[ under s, iiS of the Evidence Act—taken fay 
i the Sessions Judge on a simple affirmation, 

I because she was not aware of the reapem^* 

‘ bility of an oath, was held to be admiaalhia 
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as evidence under s. 13 of the Oaths Act 
(X. of 1B73). Case of Dnarkanatk Duii 
(7 W. R. 15)1 which ruled that a Court, 
before which a second trial is held, has no¬ 
thing to do with the evidence given in the 
former trial, except for the purpose of as¬ 
certaining whether the offence in the two 
trials is the same, followed. A prisoner ori¬ 
ginally charged with an offence under one 
section (302), and acquitted of that charge, 
was committed, the day following that on 
which she was acquitted, for trial under an¬ 
other section (307), without any witnesses 
being examined on the charge under s. 307, 
and without bavingany opportunity of cross- 
examining the witnesses on the first charge, 
writh respect to the second charge. Heid 
that the irregularity was one which was not 
covered by s. 283, Code of Criminal Proce¬ 
dure, and chat the prisoner had been pre¬ 
judiced thereby in her defence. The trial 
under s. 307 was accordingly qua^ihed, and 
a new trial ordered.— Quebn e. Muss<4Mut 
[TWARYA, 22 W. R. 14 ; 14 B. L. R. 54. Ap. 
I* [Kemp and Birch, }]. May 9, 1^74.' 

Held by the majority (Jackson, J , di.s- 
tenting) that the evidence ot a witness, who 
was examined on simple affirmation under 
the direction of the Judge, is admi.s-sible as 
evidence. The word “ omission " in s. 13 of 
the Oaths Act (X. of 1B73J includes any 
omission, and is not limited to arndenial 
or negligent omissions.—Q i'KKn Shha 
Bhogta, 23 W. R. 12; 14 B. L. R. 294. 
[Couch, C-j., and Kemp, Jackson, E^hear, 
and Markby, jj. Dec. 22, 18741 

S» 5X, ch. 6, of Act 1 . of 1S79,enacts that, 

subject to such rules a!> may be made by 
the Governor-General in Council as to tnc 
evidence which the Collector may require, 
allowance shall be made by the Collector fur 
impressed stamps spoiled in the cases here- 
iaafter mention^, ' &c. According to a rule 
made with reference to that section,the 
Collector may require every person claiming 
R refund under ch. 6 of the said Act, or his 
duly authorised agent, to make an oral de- 
pOfitlOD on oath," &r- //e/d, there!ore, that 
the Collector himself is the oiheer, and no 
Other, to whom power is given by law to 
make inquiries into applications fur allow¬ 
ances for spoiled stamps, to take evidence 
on oath in reference thereto, and to grant 
or rafuac such applications, and he cannot 
delegate his authority in the matter. HM, 
thmfore, where a person had applied for a 
refund under ch. 6 of Act l.of 1879,and the 
Cdliector made over the application for in¬ 
quiry to a Deputy Collector, that the Deputy 
Collector was not entitled to put the wit- 
auaaaa produced by the applicant on their 
Oitk% and consequently, in reference to the 


statements of such witnesses, no charge un- Ant 
der s. i6x or s. 193 of the Penal Code was sus* 
tainable. In prosecutions for giving false 
evidence under s. 193 of the Penal Code, the 
case of each person accused should besepa* 
ratety inquired into, and, if committed for 
trial, separately tried. It i.s wholly errone¬ 
ous to include them in one joint charge. It 
is not of itself sufficient to warrant a con¬ 
viction lor giving false evidence that an ac¬ 
cused person has m.ide one statement on 
oath at one time, and a directly contradic¬ 
tory one at another. The chaigc must not 
only .illege which of such statements is false, 
but the pro.serutor must be prepared with 
confirmatory evidence independent of the 
other contradictory statement to establish 
the falsity of that which is impeached as un¬ 
true. /P. V, Jackson (Lewis C- C. 6, 270}, 

Rff;. V. Wheatland (8 C. and P. 238}, and 
f^ex V. Harris (5 B and Aid 926) referred to, 

S. 455 of Act X. of 1872 (Criminal Pro¬ 
cedure Code) 13 no auchonty for framing 
against a person accused of giving false evi¬ 
dence, who has made one statement on oath 
on one occasion, and a directly contradictory 
one or. oath on another occasion, a charge 
in the “alternative,'' that word, as used in 
that section, meaning that, where the facts 
which cun be proved make it doubtful what 
pirlirular description of offence an accused 
l>er«ion has committed, the charges may be 
so \Mried or alternated as to guard against 
his escaping conviction through technical 
difficulties^. Neldj therefore, where three 
pr.Ts»ons were committed for trial joint]y« 
charged with “having on or about the a6th 
September iSSi, or the 18th October 1881, 
being iegully bound upon oath to state the 
truth, knowingly on those days, regarding 
the same subject, u ade contradictory state¬ 
ments upon oath," and thereby committed 
an offence punishable under s. 193 of the 
Penal Code, and such persons were jointly 
tried on such charge, that such charge was 
bad tor being single and joint against the 
three accused persons, instead of several and 
liipecitic in regard to each of them ; that it 
was further bad, because it did not distiocUy 
and in terms allege which of the statements 
was iaise ; that, assuming a committal upon 
so faulty a charge should be allowed to stand, 
the Court of Session should have prepared 
a fresh charge against each of the accused 
persons, specifically setting forth the state- 
mcMit alleged to be false, and should then 
have proceeded to try each of them sepa¬ 
rately; and that, there being no evidence 
that cither of the statements made by two 
ot such persons was false, except that it was 
contradicted by the other, the chargea^iost 
such persons was not sustainable, there being 
no sufficient evidence that either of the state* 
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AdM fe IjflL tsents was false,—E uprbss v. Niaz Ali, I. 

L. K., 5 All. 17. [Staart, C.J., and Straight, 
J, July 24, 1882 ] 

^ A MAN died leaving some money due to him 

in the bands of the telegraph authorities, P. 
wrote a letter to those authorities claiming 
the money as the sole heir of the deceased. 
This letter was sent to the District Judge 
for verification and order<^. P supported his 
claim before the Judge by the evidence on 
oath of C. C’s evidence being, in the opi¬ 
nion of the District Judge, false, the District 
Judge, in his capacity as Sessions judge, 
tried hinn for giving false evidence, and con¬ 
victed him of that offence. Hfld that, as 
the reference to the Districi Judge by the 
telegraph authorities of P s letter for verifi¬ 
cation, and the subsequent action in regard 
thereto, did not constitute a judicial pro 
Gecding,” and as the District Judge had not 
any authority toadminister an oath to C,the 
conviction was illegal. Held also that the 
District Judge had no jurisdiction, under 
8. 477 of the Criminal Procedure Code, to 
try C.—Emprbss v, Chiat Ram, I L. R, 
6 All. 103. [Straight, j Oct. 27, i8Sj,j 

At a trial on a charge of murder, one of 
the witnesses for the prosecution was a girl 
about ten years old. The Sessions Judge 
allowed her to be c-xamined without ad¬ 
ministering any oath or affirmation, as it 
was found that she did not understand the 
nature of either. The prisoner's counsel 
objected to the admissibility of her state¬ 
ments, but the objection was overruled, and 
the prisoner was convicted of murder, and 
sentenced to death. Held per Jardinc, 
that the girl's evidence was admissible. 
The ** omission '' referred to in s. 13 of 
the Indian Oaths Act (X. of 1B73) in¬ 
cludes any kind of omission, and is not 
restricted to accidental or negligent omis¬ 
sions. Queen v. Sen^a Bkogia (14 B. L. R. 
0^4; S.C., 23 W. R., Cr., 12) approved, and 
Quien-Empress v. Maru (1. L. R, 10 All. 
907) dissented from.—^ uebn-Empkess v. 
Shava, I. L. R., 16 Bom. 350. [Jardinc and 
PartoDSi JJ. Dec. a r, 1891.] 

A CHILD, aged about six years, wa.s railed 
as a witness in a Session.^ Court. The Judge 
•atisfied himself of bis intellectual capacity 
to give evidence, but intentionally omitted 
to administer an affirmation on the ground 
that he was of too tender years to render 
any attempt to bind his conscience expe¬ 
dient or practically operative The Judge 
did not examine the child for the purpose 
of eliciting whether he knew it was wrong 
not to tell the truth, or whether he knew the 
difference between right and wrong, but he 
told him to tell the truth, and permitted 
bln to be examined ai a witness. Held that 
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the child should have been affirmed. 

—Whether the omission to affirm the child 
having been intentional on the part iA the 
Judge, the case came within the provisions 
of the Oaths Act, s. 13?—QuBBN-EMPBtM 
V. VmAPBiiuMAL, r L, R., 16 Mad. i05« 
[Collins, C.J., and Parker, J. Oct. 17, Nov 
18, and Dec. 5, 1892.] 

A Maoistratb, acting under the Criminal 
Procedure Code, s. 164, has power to ad< 
minister an oath, and a charge of perjury 
ran be framed with regard to statements 
made before him on oath when he is so act¬ 
ing.—Q uuen-Empkbss V. Alagu Kone, 1. 
L, R., 16 Mad. 421. [Collins, C.]., and 
Parker, J. Sep. 21, Oct. 5, 1892.'] 

S. 6 of the Oaths Act (X. of 1873) Im¬ 
peratively requires that no person shall 
testify as a witness except on oath or 
affirmation, and, notwithstanding s. 13 of 
the same Act, the evidence of a child of 
eight or nine years of age is inadmissible if 
it has been advisedly recorded without any 
osth or affirmation. The Queen v. Srmu 
Uhof:ta (14 B. L. R. 394} dissented from. 
The nature of judicial oaths and affirmations 
and the history of Indian legislation on the 
.<)ubjrct disrussed. — QukBN-EmprESS v. 
Mahu, j. L. R.. io All. 207. [Mahmood, 
]. Jan. 16, 1S8S.] 

TiiK cornpetenry of a person to testify as 
a witness is a condition precedent to the 
administration to him of an oath or affirma¬ 
tion, and is a question distinct from that ol 
his credibility when he has been sworn or 
affirmed. In determining the question of 
competency, the Court, under s* 118 of the 
Evidence Act, has not to enter into In¬ 
quiries as to the witness's religious belief^ 
or to his knowledge of the consequences 
of faisehood in this world or the next. It 
hets to ascertain, in the best way it can, 
whether, from the extent of his intcllectoal 
capacity and understanding, he is able to 
gi\'e a rational account of what he has asen 
or heard or done on a particular occasion. 
If a person of tender years or of very ad¬ 
vanced ;ige can satisfy these requiretnents, 
his competency as a witness is established* 
Having regard to the language of the Oaths 
Act tX. of 1873), 3 Court has no option, 
when once it has elected to take the state¬ 
ments of a person as evidence, but to ad* 
minister to such person either an oath or 
affirmation as the case may require, 

Empress v. Afaru (I. L. R,, lO All. 907) »* 
ferred to. In a trial for murder before the 
Court of Session, one of the wftnesses was 
a boy of twelve years of age, and in annrac 
to questions put by the Sessions jodn, bo 
said that he worshipped DeM, and uadei^ 
stood the difference b^weoa truth and 
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Juwdt that ha did act know what would be 
tlM cooiaqfteooaB here or hereafter of telling 
{iM, but that he would tell the truth* The 
Saaitooi Judge proceeded to record the 
boy's statement, but without administering 
to him any oath or afRrmation. Hald that 
than was nothing in the law to Mnction this 
DBoeedure on the part of the judge. The 
High Court requit^ the attendance of the 

S and of the accused, and, baeing satis- 
itself of the competency of the former 
to depose as a witness, examined him as to 
bia account of what had occurred,—^uaaN- 
Bupaasa V. Lala Sahai, i. L. R.. 11 All. 183. 
[Straight and T3rrre]l, JJ. Oct 24, r888.J 

Tkx provisions of ss. 8-ii of the Oaths 
Act (X. of 1873I do not apply to criminal 
proceedings. The expression ** party to a 
in ji- S xif Jdhe Act does 


not include either the complainant or the Allt Ul 
accused in a criminal case. In the course 
of a trial on a charge of assault^ the com¬ 
plainant’s pleader agreed to be bound by the 
evidence on oath of a material witness, 
provided he swore on the Gita (a sacred 
book of the Hindus). The witness took the 
required oath, and stated that there was no 
assault, but merely a taking bold of the hand. 

The Magistrate aid not believe this witnasa, 
and proceeded with the trial. He convicted 
the accused on the other evidence In tba 
case, Snd sentenced him to a fine of Rs. 35. 

Held that the Magistrate was not bound to 
decide the case on the evidence of the wit¬ 
ness Who swore the special oath.—QuaiM- 
EMPiass e. Muxarji Gokuldas, 1. L. R., 13 
[Scott and Parsons, ]j, Dec. 
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ACT NO. I. OF 1878.• 

THE OPIUM ACT, 1878. 

RbCKIVID the GrG.'s ASSENT ON THE QTH JANUARY 1878. 


An Act to amend the Lavo relating to Opium. 


Preamble. 
Short title. 


Whereas it is expedient to amend the law re* 
lating to opium; It is hereby enacted as follows 

l.This Act may be called ^The Opium Act. 

1878." 


It shall extend 

Local extent. 


to such local areasf as the Governor-General in Council 
may, by notiheation in the Gazette of Jndia^ from time 
to time direct; 


And it shall come into force in each of such areas on such day as the 
Commencement. Governor-General in Council in like manner directs 

in this behalf. 


2 . \Rtpeal 0/ certain Aits: Amendment of certain other Acts.] Repealed by the 
Repealing and Amending Act (XII. of and by the Repealing and Ameling 
Act (IV. of 

Interpretation-clause 3 - something re¬ 

pugnant tn the subject or context,— 

f,Opium.*’ “Opium” includes also poppy-heads, prepara¬ 

tions or admixtures of opium, and intoxicating drugs 
prepared from tlie poppy. 


• For the Statement of Objects and Reasons, see Gazette of India, 1877, Pt. V., p. ^5 j 
for Proceedings in Council, see ibid. Supplement, pp. 3015 and 3030: 1878, pp. 53 and 

80. 

Act L of 1878 has been declared in force in the SanthAl Parganas by the Santbdl 
Parganas Settlement Regulation (111. of 187a). s. 3. as amended by the Santhil Parganas 
l^ws Regulation (Ill. of 1886); in British Baluchistan by the Baluchistan Laws Regula¬ 
tion (I. of 1890), s. 3; and in AnguJ and the Khondmals by the Angul District Regulation 

(1. of i8fM)f 3. 3 

t Act 1 . of 1878 has been extended, by notification in the Gazette of India under this 
section, to the following local areas from the date specified against each:^ 

(1) the N.>W. Provinces and Oudh, from 3 nd February 1878 (see Gazette of India, 
1878. Pt. I., p. 68); 

( 3 ) the Bombay Presidency, from 1st April 1878 (see ib., p- 231); 

(3) Bengal, from 3 ist August 1878 (see 16., p. 536}; 

(4) Lower Burma, from ^th March 1879 (see ib., 1879, Pt. L, p. 75); 

(5) Assam, from ist April 1879 (see ib , p. 259); 

<6) the Central Provinces, from 28th June 1879 ( 3 cc i P- 440 ; 

(7) Ajmerc-MerwAra, from and August 1879 (see ib.. p. 466); 

(8) the Punjab, from 1st April 1880 (see ib., 1880, Pt. 1 ., p. t6); 

(9) the Madras Presidency, from ist July 1880 (see ib., p. 513); 

(10) Coorg, from ist April 1882 (see id, 1882. Pt. I., p. 135); 

(11) Upper Burma (except the Shan States), from 15th September 1888 (see ib.t 

i 888 , Pt. L, p. 421; Nocificacioflt Nos. 75 and 5052, dated /5th Septembcf 

1888). 
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" Magistrate means, in the presidency-towns, a Presidency Magistrate, 
” ** NUffirtrate elsewhere a Magistrate of the first class, or (when 

*’ specially empowered by the Local Government to try 

cases under this Act) a Magistrate of the second class: 

“Import’’ means to bring into the territories administered by any Local Go- 
„ Injoort ” vernmcnt from sea, or from foreign territory, or from a 

territory administered by any other Local Government. 

“ Export ” means to take out of the territories administered by any Local 
" ExDort.^’ Government to sea, or to any foreign territory, or to 

any territory administered by another Local Govern¬ 
ment. 


“Transport" means to remove from one place to another within the 
territories administered by the same Local Govern¬ 
ment. 


Transport." 


4. Except as permitted by this Act, or by any other enactment relating to 
Prohibition of poppy culti- 0 ?'““ for time being in force, or by rules framed 
vation and possesson, &c., under this Act or under any such enactment, no one 
of opium. shall— 


(a) cultivate the poppy; 

(d) manufacture opium; 

(c) possess opium; 

{d) transport opium; 

(«) import or export opium; or 
(/) sell opium. 

5 . The Local Government, with the previous sanction of the Governor- 
Power lo make rules to per- General in Council, may, from time to time, by notl- 
rait such matters. flcation in the local Gazette, make rules,t consistent 

with this Act, to permit, absolutely or subject to the payment of duty or to any 
other conditions, and to regulate within the whole or any specified part of the ter¬ 
ritories administered by such Government, all or any of the following matters:— 
(a) the cultivation of the poppy; 

( 3 ) the manufacture of opium; 

{c) the possession of opium; 

{d) the transport of opium; 


* C/, definition in the last clause of s. 3 of the new Code of Criminal Procedure (Act 
V. of 1898). 

t For rules made under this section for— 

(I) Ajmere-Merwara, see Gazette of India, 1898, Pt. 11 ., p. 563; 

U) Assam, see Notification No 3-R., dated a3rd January 1879. Assam Excise 
Manual; 

(3) British Baluchistan, see Gazette of India, 1898, Pt. 11 ., p. 104; 

(4) Bengal, see Calcutta Gazette, 1898, Pt. 1 ., p. 195 ; 

(5) Bombay, see Bombay List of Local Rules and Orders, pp. li to liii, Vol. 1., 

Ed. 1896, and Bombay Government Gazette, 1897, Pt. L, p. 1084; 

( 5 ) Burma, see Burma Excise Manual, Ed. 1895 ; 

(7) The Central Provinces, see Central Provinces Gazette, 189B, Pt. III., p. 86; 

(8) Coorg, see Coorg District Gazette, Extraordinary, dated 15th February 1898, 

p. a; 

(9) Madras, see Madras List of Local Rules and Orders, Vol. I., Ed. 1898, p. 180; 
(to) The North-Western Provinces and Ondh, see North-Western Provinces and 

Oudh Gazette, 1898, Pt. I., p 56a. 
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(«} the importaticm or exportation of opium; and 

(/) the sale of opium, and the farm of duties leviable on the sale of opium 
by retail: 

Provided that no duty shall be levied under any such rule on any opium 
imported, and on which a duty is imposed by or under the law relating to sea- 
customs* for the time being in force, or under section 6. 

8 . The Governor-Genera) in Council may, from time to time, by notifica- 
Duty on opium imported i^i^n in the GazitU of India ,impose such duty as he 
by thinks fit on opium or on any kind of opium import¬ 

ed by land into British India or into any specified part thereof, and may alter or 
abolish any duty so imposed. 


Warehousing opium. 


7. The Governor-General in Council may, by 
order notified in the Gazette of India ^— 


(a) authorize any Local Government to establish warehouses} for opium 
legally imported into, or intended to be exported from, the territories admin¬ 
istered by such Local Government, and 


( 3 ) cancel any such order. 

So long as such order remains in force, the Local Government may, by no¬ 
tification published in the olficial Gazette,— 


(c) declare any place to be a warehouse For all or any opium legally im¬ 
ported, whether before or after the payment of any duty leviable thereon, into 
the territories administered by such Government, or into any specified part there¬ 
of, or intended to be exported thence, and 


(d) cancel any such declaration. 

An order under clause (^) shall cancel all previous declarations under 
clause (c) of this section relating to places in tiie territories to which such order 
refers. 


So long as such declaration remains in force, the owner of all such opium 
shall be bound to deposit it in such warehouse. 


8 . The Local Government, with the previous sanction of the Governor- 
Power to moke rules relat- General in Council, may, from time to time, by noti- 
ing to wBfchouies. fication in the local Gazette, make rules, consistent 

with this Act, to regulate the safe custody of opium warehoused under section 7 ; 
the levy of fees for such warehousing; the removal of such opium for sale or ex¬ 
portation ; and the manner in which it shall be disposed of, if any duty or fees 
leviable on it be not paid within twelve months from the date of warehousing the 
same. 

Penalty for illegal cultiva- 0 - Any person who, in contravention of this Act, 

tion of poppy, &c. or of rules made and notified under section 5 or sec¬ 

tion 8,— 

(a) cultivates the poppy, or 
(fi) manufactures opium, or 
(r) possesses opium, or 


* Seethe Sea Customs Act (VIll. of 1878). Ch. VlU. 

t For notifications issued under s.6, see Gazette of India, Pt. I., 1894, p. 657 * ^^ 5 * 
p. 834; and i8g6, pp. 146 and 570. 

} For notification authorizing the Government of Bombay to establish a warehouse 
updar thia section, see List of Bombay Local Buies and Orders, Vol. !>■ Hd. 1896, p. Ivi, 

[Cr. Ct M.^37.] 
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(d) transports opium, or 

(r) imports or exports opium, or 

(/) sells opium, or 

(^) omits to warehouse opium, or removes or does any act in respect o£ 
warehoused opium, 

and any person who otherwise contravenes any such rule, 
shall, on conviction before a M agist rate, be punished, for each such of¬ 
fence, with imprisonment for a term which inav extend lo one year, or with fine 
which may extend to one thousand rupees, or with both; 

and, where a fine is imposed, the convicung Magistrate shall direct the of¬ 
fender to be imprisoned in default of payment ot the fine for a term which may 
extend to six montiis, and such imprisonment shall be in excess of any other im¬ 
prisonment to which ho may have been sentenced. 

10 . In prosecutions under section 9, it shall be presumed, until the con- 
Presumption in prosecution trary is proved, tiiat all opium for which the accused 
under section 9. person is unable to account satisfactorily is opium in 

respect of which he lus committed an offence under this Act. 


Confiscation of opium. 


11. In any case in which an offence under sec¬ 
tion 9 has been committed— 

{a) the poppy so cultivated: 

{h) the opium in respect of which any offence uml^'r liie same section has 
been committed; 


(r) where, in the case of an offence im ler clause ( /) or («*) of the same sec¬ 
tion, the offender is transporting, importing, or exporting, any opium exceeding 
the quantity (if any) which he is permitted to transport, import, or export, as the 
case may be, the \i'hole of thf* opium winch he is transporting, importing, or ex¬ 
porting ; 

(tfj where, in the case of an under clause (,/) of the same section, 

the offender has in his possession any npujui ilj.in ilie npiuni in respect of 

which the offence ha> been commi^iod, the v, iiolc nt suen ofiier opium, 
shall be liable to conliscation. 


The vessels, packages, and coverings m which any opium liable to confis¬ 
cation under this section is found, aud the other cnnlents t,ii any} of the vessel or 
package in which sucii opium may be conceale l. aud the animals and convey¬ 
ances used in carrying it. shall likewise be liable to confiscation. 


12 . When the offender is convicted, or when the pcTbon charged with an 
Order of confirscaiio n by offence in re Spec t of any opium is acquitted, but the 
whom to be made. Magistrate decides that the opium is liable to confis¬ 

cation, such confiscation may be ordered bv the Magistrate. 

Whenever confiscation is auihonzed by this Act, the officer ordering it may 
give the owner of the thing liable be confiscated an option to pay, m lieu of 
confiscation, such fine as the officer tliiiiks fit. 

When an offence against tins Act ha.s befn cominittCMl, but the offender ia 
not known or cannot be found, or when opium not in the possession of any per¬ 
son cannot be satisfactorily accounted for, the i‘asc .shall be enquired into and de¬ 
termined by the Collector of the Disirict ov D‘*puiy Commissioner, or by any 
other officer aulhonzed by iho Local Govenimeut in ruisbehaU, either personally 
or in right of his office, who may order such confiscation: Provided that no such 
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disposal of thini^s confisi a- 

ted. 

and rewards. 


order shall be made uatU the expiration of one month from the date)of sizing the 
things intended to be confiscated, or without hearing the persons (if any) claim-' 
Ing any right thereto, and the evidence (it any) which they produce in support of 
their claims. 

18. The Local Government may, with the previous sanction of the Gover- 

Pimer to make rules re- uor-Geneial in Council, from time to time, by notifi- 
ffardini:— cation in the local Gazette, make rules,* consistent 

with this Act, to regulate— 

disposal of things contiw a- 00 ^hc disposal of all things Confiscated under 
ted. this Act; and 

and rewards rewards to be paid to officers and in¬ 

formers out of the proceeds of fines and confiscations 
under this Act. 

14. Any officer of any of ihe tlepartments of Kxcise, Police, Customs, 

Power 10 enter, arrest, and Opium.'or Revenue, .Kuperior in rank to a peon 

seize,oninformattrinthaiopi- or constable, who may, in right of his office, be au- 
um »S unlawfully kept in any thnrizcrl by the T^carGuvernment in this behalf, and 
enc osc p acc. reason to believe, from personal knowledge 

or from information given by any person and taken down in writing, that opi¬ 
um liable to conhscaiion under tins Act is tnanui.iclured, kept, or concealed in 
any building, vessel, or enclosed j^lace, may, between sunrise and sunset,— 

(n) enter into any such building, vessel, or place; 

(^) in case ot resisiaiue, l>real; open any door, and remove any other 
obstacle to such entry : 

(f) seize such opnirn. and all maLenals used in the maimfactuie thereof, 
and any other thing w'hicii he has reason to believe to bo hablo to confiscation 
under section 1 1 or -tny other Vxw for the time being m force relating to opi¬ 
um: and 

(</) detain and search, and, il he linnk proper, arrest any person whom 
be has reason to believe to Iv; gudty o! any oiTence relating to such opium 
under this or any other law for me tune being in force. 

Power tu seizt* cipium in 15 . Any officer of any ot the said departments 

opefi places, inav -- 

(fl) seize, in any open place or iri transit, any opium or other thing, which 
he has reason to believe to be liable lo confiscation under section 1 1 or any 
Other law for the time being in loru‘ rolamig to opium, 

(^) detain and search any person whom he has reason to believe to be 
giiiliy of an>' offence against this or any other such 
detain, search, |wTSon has upium in his possession 

arrcTsi him and any other persons m his company. 

16. All searches under section 14 or section 15 siiall be made in accord- 

c . , , ance witii ilie provisions of the Code of Criminal 

SearcheB how made, j x 

rrocedurc.t 

17. The officers of the sevei.il dopartinenis mentioned in section 14 shall, 

• L , ui>on notice given or rijquesi miulc, be legally bound 

Officers to assist each oihtT. * 11-^ .i_ • • r 

to assist each otiier in carrying out the provisions of 

this Act. 


Actl. 


Power to detain, search 
and arrest. 


* See List of Rules noted under s 5, supra, p. 280. which were made also under the 
powers conferred by this section. 

t See now the Code of Criminal Procedure (Act V. of 1898). 
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,|i 998 i 18 . Any officer of any of the said departments, who, without reasonable 

T"*TT‘ Vexatious entries, searehes, Iffound of suspicion, enters or sewches, or causes to 

seinres, and arrests. be entered or|searched, any building, vessel, or place, 

or vexatiously and unnecessarily seizes tiie property of any person on the pre* 
tence of seizing or searching for any opium or other thing liable to confiscation 
under this Act, 

or vexatiously and unnecessarily detains, searches, or arrests any person. 


shall, for every such offence, be punished with fine not exceeding five hun¬ 
dred rupees. 

19 . 


Issue of warrants. 


The Collector of the District, Deputy Commissioner, or other officer 
authorized by the Local Government in this behalf, 
either personally or in right of his office, or a Ma* 
gistrate, mav issue his warrant for the arrest of any per.son whom he has reason 
to believe to have committed an offence relating to opium, or for the search, 
whether by day or night, of any building or vessel or place in which he has reason 
to believe opium liable to confiscation to be kept or concealed. 

All warrants issued under this section shall be executed in accordance with 
the provisions of the Code of Crimmal Procedure.* 


20 . Every person arrested, and thing seized, under section 14 or section 
Disposal of person arrrsted 15. shall be forwarded wnhoui delay to the officer 
or thinjif seized. in charge of the nearest police-station: and every ];>cr- 

son arrested and thing seized under section 19 shall be forwarded without delay 
to the officer by whom the warrant was issued. 


Every officer to whom any person or thing is forwarded under this section 
shall, with all convenient despatch, take sucii measures as may be necessary for 
the disposal according to law of suclt person or thing. 

21 . Whenever any officer makes any arrest or seizure under this Act, he 
Report of arrests and $ei- shall, wuhin forty-eight hours next after such arrest 
or seizure, make a full report of all the particulars of 
such arrest or seizure to his immediate official superior. 

22 In the case of alleged illegal cultivation of the po\)py, the crop shal 
Procedure in case oi illegal not be removed, but shall, pending the disposal oi 
poppy-cultivation. the case, be attached by an officer superior in raokf 

to a peon or constable, who may, in riglit of his office, be authorized by the 
Local Government in this behalf; and such officer shall require the cultivator 
to give bail in a reasonable amount (to be fixed by such officer) for his appear¬ 
ance before the Magistrate by whom the case is to be disposed of, and such culti¬ 
vator shall not be arrested unless w'iihin a reasonable time he fails to give such 
bail: 


Provided that, wherever Act No. XIII. of rt>57 fAn Aci to coniolidait and 
atutrtd the low relating to the cultivation of the Poppy and the manufaciaro of 
Opium in the Perstdency 0/ Fort William in Bengal)^ or any part thereof, is in 
force, nothing in this section shall aj;ply \o suen cultivation. 


28 . Any arrear of any tee or duty imposed 
under this Act, or any rule made hereunder, 

and any arrear due from any farmer of opium-revenue, 


Recovery of arrears of fees, 
deties, &c. 


* See now the Code of Crimiiul Piocedarc (Act V. of tfioS). 
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in«y be recovered from the person primarily liable to pay the same to the 
Government, or from his surety (if any) as if it were an arrear of land-revenue. 

24 . When any amount is due to a farmer of opium-revenue from his 

Farmer may apply to Col- of “ 

ector or other officer to re- make an application to the Collector of the district, 
a>ver amount due to him by Deputy Commissioner, or other officer authorized by 
boensee* Local Government in this behalf, praying such 

officer to recover such amount on behalf of the applicant; and, on receiving 
each application, such Collector, Deputy Commissioner, or other officer, may, 
in his discretion, recover such amount as if it were an arrear of land-revenue,* 
and shall pay any amount so recovered to the applicant: 

Provided that the execution of any process issued by such Collector, De¬ 
puty Commissioner,! or other officer for the recovery of such amount, shall be 
Stayed if the licensee institutes a suit in the Civil Court to ir}' the demand of the 
farmer, and furnishes security to the satisfaction of such officer for the payment 
of the amoum which such Court ma}* adjudge to be due from him to such 
ffirmer: 

Provided also that nothing contained in this section, or done thereunder, 
shall affect tlie right of any farmer of opium-revenue to recover by suit in the 
Civil Court or otherwise any amount due to him from such licensee, 

25 . When any person, in compliance with any rule made hereunder, gives 
Rtcovctv of penalties due A I'ond foT llie performance of any duty or act, such 

under bond. d^jty or act shall be deemed to be a public duty, or 

an act in which the jujblic are interested, as the case may be, w'iihm the meaning 
of the Indian Contract Act, 1872, section 74: and upon breach of the condition 
of such bond by him, tlie whole muu named therein as the amount to be paid 
in case of such breach may be recovered from him as if it were an arrear of 
land-revenue.* 


SCHEDULE. 

Enactment kepealeu. 

[Xf/ffaM by tht Rtptaling and Amendtn^ Act (Xih of 


RllLl.SOS UNURR THK OplUM Acr. 

Whbkb more than one person rpo- ’ A coNvieriON and sentence by a Magis- 
victed, under s. 4 o! Reg. XXI. of iSay, of traU', F. P., under Reg XXI of 1827, s, 10, 
keeping amugglcd opium, each of the con- ct, 4. annuUed for want of jurisdiction ; the 
Ticts is liable to the whole penalty therein , " Zila'’ it.r., District) Magistrate only being 
imposed, the forfeiture of double the ' empowered by the Regulation to enforce the 
value of the opium, and double the amount penalty.—R^ g. r Gania Bin Babpu, j 
of the duty leviable thereon. The derision Bom. H. C. R. 50. [Couch, C.J., and War- 
of the late Sadr Faujdari AdaUt reported in , den, J. Nov. 1, 1666 ] 

VoL lit. of Morris^H S K.A. Reports, p 673. . 

overruled.— Rbg. * Vakmatchand, i Boro. ■ A conviction and sentenire by a FuII- 
H. C. R. SO. [Newton, Westropp, and Kr- | power Magistrate for breach of the rules for 
)]• Sep. 30, 1863.] the retail sale of opium, under Reg. XXI. 


* Sea the Revenue Recovery Act ( 1 . of 1890]. 

t The words ’* Deputy Commissioner " have been substituted for the words Deputy 
Collootor by tha Rapaaling and Amanding Act (Xli. of 1891), Sch. 11 . 


Aotl. 
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of ld 37 , s. 10, annulled for want of jurisdic¬ 
tion, as ** the Zila Ma^istrare'* alone was 
empowered to enforce the penalty.—R bg. v. 
Saou valad Pavadi, 3 Bom. H. C. R. 39. 
[Conch, C.J,, and Newton and Warden, JJ. 
Dec. 5, x 856 .] 

UkdRR s. 43, Act XXf. of 1856, only 
persons holdingf licenses, and not their ser¬ 
vants, are subject to the penalty specified in 
the section.—Quastt v. Ram Kishbn, 8 W. 
R. 4. [Jackson and Hobhouse, JJ. June 3, 

1867.3 

Where several persons knowingly har¬ 
bour, keep, or conceal a parcel of smuggled 
opinm, one penalty of double the value of 
such opium, and of double the annount of 
duty leviable upon it only, is recoverAble 
under Reg. XXI. of 1827, s. 4. Reg, v. 
Vakhatchand (i Bom. H. C. R. 50) over¬ 
ruled. Reg. V, Rajgur Veneegur Morris's 
Faujdari Rep. 673) approved.—R eg, u. \ 
Showdar Ghenar. 7 Bom H. C. R. 39. ' 
[Couch, C.J.. and Warden, Westropp, 
Gibbs, and Melvill, JJ. June 13, 1870} 

The offence of possessing above a quar¬ 
ter of a Surat ser of opium not shown to 1 
have been legally obtained is exclusively 1 
cognisable by District Magistrates. Reg. y. 
Nafayan valad Hatha and others (Criminal j 
Reference No, 309 of 1869) overruled.— 
Reg. t. Hira Jiva, 7 Bom. H. C. R. 59. ’ 
[Gibbs and Melvill, ]]. July 14, 1870.3 '■ 

The offence of unlawfully being in pos- { 
session of smuggled opium is an offence ex- . 
clusively cognizable by a Magistrate of a dis¬ 
trict or of a division of a district as repre- J 
sentif^ the ZUh Magistrate referred to in / 
Reg. XXI. of 1827, s. 7. No other Magis- j 
trate or Court has now jurisdiction to hold ; 
a preliminary inquiry into, or to try a person | 
accused of, such an offence. Reg. v. Hira > 
y*w(7 Bom. H. C. R., Cr. Ca., 59) approved, > 
and the Court’s reply, No. 1331 of the 19th I 
August 1867, to the Khandesh Sessions 
Judge's reference No. 702 of 1867, dissented 
from.—d^uG. V. Lakhu valad Sakru, 8 
Bonit H. C. R. llS. [Gibbs and West, JJ. 
Aug. 89,1871 ] 

The distribution of a penalty adjudged 
by a Magistrate under s. 26, Act XIII. of 
1857, U no part of his judgment, and there¬ 
fore not a matter over which the High 
Court could exercise control under s. 404 of 
the Code of Criminal Procedure. Queere.^ 
Whether a person who does not come for- 
vard in person as an informer, and take the 
reaponsibilitles together with the profits of 
his Information, is entitled to any part of 
the penalties recovered.— Queen «. Raii- 
OVAL SiNOHi 16 W. R. 55; 8 B. L. R. Ap. 
7* [Aioslie and Paul, JJ. Oct. 9,1871.] 


According to s. 38, Act XXI. of 1856, 
; nu conviction can be had under S. 58 against 
I a person whose license has not been recalled* 
I —Refsrrnce in the Case op Rahdase, 

. 16 W. R. 59* [Jackson and Glover, JJ* 
i Nov. 23, 1871.] 

Although the effect of s. 2Z of the Code 
, of Criminal Procedure is to give exclusive 
' original jurisdiction to the Magistrate of 
the district in the trial of cases under s. 
7 of Reg. XXi. of 1887 for abetting the 
smuggling of opium, that section (21) does 
not exclude the appellate jurisdiction vested 
in the Court of Session by s. 409 of the 
Code.— Rug. v. Sadu Dadabhai, 9 Bom. 
H. C, R. i 65 . [Gibbs and Melvill, JJ. 
Feb. ag, 187a.] 

The District Magistrate (whose Court is 
tho proper tribunal for the trial of an offence 
relating to the smuggling of opium) has, 
under s, 21 of the C^e oT Criminal Proce¬ 
dure, power to inflict any fine provided by 
Reg. XXL of 1827 for such offence, even 
though the hne may exceed Rs. 1,000. The 
arrest of a person accused of the above of¬ 
fence without a warrant is generally illegal, 
except under the circumstances specified in 
s. 108 of the Code of Criminal Procedure. 
— Reg. p. Narayax Gangaram,9 Bom. H. 
C. R 343- [Lloyd and Kemball, ]]. July 
ii, 1872.3 

WHERE a person sella liquor in contraven¬ 
tion of, and under colour of a license which 
stands, not in his own name, but in that of 
the person lor whom he is the recognised 
agent, he cannot be allowed to evade the 
provisions of s. 43 of Act XXL of 1856 by 
setting up that it is not a license to himself. 
—IsHUR Chunder Shaha, Petitioner, 19 
W. R. 34. [Couch, C.J., and Glover, J. 
Feb. r8, 1873.] 

Where opium was found in the posses¬ 
sion of a person who was a servant of the 
accused, and who alleged that he obtained It 
from the wife of the accused, and that the 
wife had purchased it from an opium^culti- 
vator, it was held that (he accused coold not 
be convicted under s. 53 of Act XXI. of 
1856, as it had not been shown that the pur¬ 
chase by his wife was authorized by the ac¬ 
cused, and therefore her possession of the 
rplum or that of the servant could not be 
considered the possession of the accused.— 
Queen v. Gunksh'Mana, ao W. R. 54. 
[Couch, C.J., and Glover. J. July 36 ,1873.] 

Act XXL of 1856 (the Opium Act) baa 
not been repealed, so far as it relates to the 
I Lower Provinces of Bengal, by Act X. of 
I 1871,—Queen v . Khbttss Nath ShauAi 
32 W. R. 31. [Jackson and McDonell, JJ. 

‘ June 83, 1874.] 
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On e opQTictioni under Act XXI, of 1856, 

hiTtog in possession opium not supplied 
from the Government stores, the Magistrate 
tried the case summarily under s, 322, Code 
of Criminal Procedure, and passed a sen¬ 
tence of fine, or imprisonment, and confis¬ 
cation Off the opium. Held that the case 
could not be tried summarily, the additional 
sentence of confiscation not coming under 
s. 148, Code of Criminal Procedure.'—Q ubbn 
e. JodoohathShaha, 23W.R.33. [Glover 
and Mitter, ]J. Feb, 6, 1875.] 

Where a sale of an excess quantity of 
ganja took place, and the man effecting the 
sale pleaded that he was only a servant, while 
the owner contended that he did not con¬ 
duct the shop, and gave no authority to his 
servant to sell ganja in excess of his license, 
held that the owner of the shop was respon¬ 
sible for the offence committed, and liable 
to the fine which had been imposed on him. 
—Queen v. Sristidhur Shaha, 35 W. R. 
43. [Kemp and Glover, JJ. May 3,1876.] 

Contrary to the conditionsof his master's 
opium-license, the servant sold a prepara¬ 
tion of opium between sunset and sunri!:e. 
The master was not present, and there was 
nc^evidence to show that he had directly or 
otherwise authorized the illegal sale. Held 
that the master was not liable to a penalty 
under a.pof Actl.oE 1878.— Inthr Matter 
OF Bhoobun Chundek Shaw, 11 C. L. R. 
464 [Maclean and O'Kincaly, j], Nov. 
34, 1883.] 

A, WHO held a certificate under Act Vfl. 
of 1878 (the Excise Act) from the D**pury 
Commissioner of Police that he was entitled 
to a license from the Collector to sell mud- 
dut upon the conditions set forth therein, 
obtained such a license from the Collector 
under Act I. of 1878 {the Opium Act) upon 
the conditions mentioned. No license was 
granted by the Deputy Commissioner of 
Police, it not being usual for licenses to be 
grafted by the Police, where a license had 
bean issued by the Collector upon a certifi¬ 
cate from the Deputy Commissioner, A 
was charged, under s. 40 of Act IV. of [866 
as amended by Act II. (B.C.) of 1876 
with a breach of the conditions, not of the 
license, but of the certificate, the act com¬ 
plained of having been committed by A's 
servant. Held that the sale of muddut is 
regulated by Act I. of 1878, and therefore no 
license from the Commissioner of Police for 
the sale of muddut was requisite under ss, 

and 37 of Act IV. of 1866. ffeid^ further, 
that a. 39 of Act IV. of 1866 applied to the 
case, and that, under that section, a license 
from the Deputy Commissioner of Police 
was necessary for the sale of muddut, and 
accordingly that A, although he had obtain¬ 


ed a certificate from the Deputy Commis¬ 
sioner of Police, entitling him to a license 
under Act 1 . of 1878, was liable to punish¬ 
ment by reason of his not having, under s. 
39 of Act IV. of 1B66, also obtaincid a certi¬ 
ficate from the Deputy Commissioner. See 
In re Bhoobun Chunder Shaw (11 C. L. R. 
464}.— In THE Matter of K. Davis 0. Kot¬ 
las Chunder Ghose, 13 C. L. R. 336. 
[Prinsep and O'Kinealy, JJ. Sep.7,18^-] 

One having a license for the possession of 
opium as a medical practitioner limited to 
eight pollums (one seer) of opium, sent his 
servant to buy from a licensed dealer at 
Sholavaram, and bring to Madras, four pol¬ 
lums (half seer) of opium. He was convict¬ 
ed of the offence of transporting opium 
without a license Held the conviction was 
right.— Qurbn-Empress v Ramanujan, I. 
L. R., 13 Mad. 191. [Collins, C.J., and 
Handley, J. Dec. 13, 1889.] 

A Magistrate in charge of the excise and 
opium administration of a district is not 

personally interested " in the observance 
of the provibions of Act 1 . of X878. He is, 
therefore, not precluded from exercising 
jurisdiction in respect of offences against the 
above-mentioned Act.— In the Matter op 
THE Petition of Ganeshi, 1 . L. R , 15 All. 
192. [Edge, C.J., and Tyrrell, Knox, Blair, 
Burkitt, and Aikman, JJ. Mar. 10, 1893.3 

Held that, inasmuch as a conviction of 
an offence punishable under Act 1 . of 1878 
must be by a Magistrate, a Magistrate taking 
cognizance of such an offence has no power 
to commit to the Court of Session. Indro* 
beer Thaba (1 W. R. Cr. R. 5) and Reg, v. 
Donoghue (5 Mad. H. C. R. 377) referred 
to —yuEEN.E mpress i*. Sckade, 1. L. R., 
19AII.465. [Edge, C.J.,and Blair, J. May 
7 i 1897.] 

A PERSON who, under a license granted to 
him, may sell opium by retail in accordance 
with the conditions specified in his license, 
does not, by keeping an incorrect or false 
account, regarding the sale of opium, of a 
shop of which he is a licensed vendor of 
opium, make himself liable for any breach of 
any of those conditions to a penalty under 
s. 9 of the Opium Act, unless there is any 
specific rule, which is not shewn to exist in 
this case, declaring that any such breach 
would render him liable; but his license 
may be cancelled.— UmsshChandraGhosh 
0. Queen-Empress, 3C. W. N. 365. [Prin¬ 
sep and Stanley, J J. Mar. 8, 1899.] 

S. 5 of the Opium Act (I. of 1878) declares 
that the Local Government, with the previ¬ 
ous sanction of the Governor-General in 
Council, may make rules consistent with the 
Act regulating the sale of opium. Under 
this section, rules were issued by the Govern- 


ima. 

Aott. 



onuM. 

UTB. Ruunos ukdbb the Opium Act—cvut/iI. 

Aofe 2. BSBot of Benga] with the previous sanction . tioner, a licensed ve odor of opium, waaeon* 
of the Governor-Cjeneral in Council on the victed of having kept incorrect acoottuts in 
aist February 1898, rule 15 (i) of which contravention of the rules made under a. 5 
declares that a person to whom a license has of the Opium Act, and having thereby coin* 
been granted may sell opium by retail in ac- roitted an offence punishable under s. 9 of 
cordance with the conditions speciiied in the j that Act. He was sentenced to pay a fine of 
license. The conditions of the license for j Rs. 3 oo, and in default of payment to under* 
retail sale of opium are contained in Form f go rigorous imprisonment for four mont^. 
No, 1 made under rule 15. Under article < Htld that the conviction and sentence must 
13 of this form, the holder of the license is be set aside, there being nothing in anr of 
to keep a daily correct account showing the ; the rules made under s. 5 of the Act which 
quantity of opium received and sold, and would make the preparation of an iacomeg 
other details. Article 18 sets out that on account punishable under s. 9.— UMilfl 
infringement of any or the conditions con- Ch under Ghosb v. Qubrn-Em press, J« L, 
taioed in the form or imposed by the Opium | R., 96 Cal. 571. [Prinsep and Stanleyi JJ. 
Act the license may be cancelled. Thepeti- March 3 , 1^9.] 
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ACT NO. XXIV. OF 1855 

THE PENAL SERVITUDE ACT, 1855 * 

Rbcsivcd tki G.-G/s assent on thk 13TK August 1855. 

Am Ac/ /e suhs/Uutt Penal Servitude for flu Punishment of Transporfaiion in 
rupect of European and American Convicts .f 

Whvrkas, by reason of the difiiculty of providing a place to which Euro* 
_ peans or Americans can, with safety to their health, be 

*** ’ sent for the purpose of undergoing sentences of trans* 

portation or qf imprisoatnent fur long terms, ii has become expedient to substl* 

tute other punishment for that of transportation. tt H is enacted as £ol« 

lows:— 


* Thh is the short title which is given to this Act by the Indian Short Titles Act 
<XIV. of 

Act XXIV. of 1855 has been declared to be in force in the whole of British India, ex¬ 
cept as regards the Scheduled Uisiricts, by the Laws Local Extent Act (XV. of 1874), a. 
3 - 

It has been declared in force in^ 

(/) British Baluchistan, by ths British Bdhirhistan Laws Regulation (I. of l8po), 
»* 3 * 

(a) The Santhal Parganas, liy the Sunthat ParganasSettlement Regulatioo (til. 
of 1872), K, 3, as amended by the Santhal Parganas Laws Regulation (HI. 
of 18^;; 

(J) Upper Burma generally (except the Shan States}, by the Upper Burma Laws 
Act (XX of 1886;. s. 6- 

It has been declared, by notihcaiion under s. ^ (d) of the Scheduled Dibtricts Act 
(XlV. oi rB74>, to be in force in the following Scheduled Districts, namely^ 


(/) Siadh 
(X) Aden 

(jj Western jaipiiguri and the Wes* 
tern Ovjirs 

(4) The Districts of HazaribAgh, Lo> 

hardaga, and Manbhum, and 
Pargana DhAIbhum. and the 
Kolhan in the Ui^itrict of Smg* 
bhum ... 

(5) The Scheduled Portion of the Mir* 

aapur Oiatcict 
(0) Jaunsar Biwar ... 

(y) The Districts of H.fzara, Peshawar, 
Kohat. Bannu, Oera Nmail 
Khan, and Dera GhAzi Khan, 
(d) The Scheduled Districts of the Cen* 
tml Provinces 
(p) The District of Sylhet 
{ioj The rest of Assam (except the 
North Lusbai Hills) 

(//) The Porahst Estate in tbc Sing- 
bhum District ... ... 


See Gazette of India, 1880, Pi ].,p. 673 > 
Ditto Ib79, Pt. I., p 434. 

Ditto t88i, Pt. I., p.74. 


Ditto 

1B81. ft. 1., p. 504. 

Ditto 

Ditto 

1879. Pt. L, 9.383. 
1879, Pt. I., p 38X. 

Ditto 

i886. Pt. I., p. 48. 

Ditto 

Ditto 

1879. Pt. I,,p. 771. 
1879. Pt, L, p. 631. 

Ditto 

i897,Pt.l.,p. 299. 

Ditto 

1897. Pt-I-.p. 1059. 


It has been declared, by notificatiun under s. 3 {b) of the last-mentioned Act. not to 
be in force in the Scheduled District of Lahaul.*—See Gazette of Indii, 1886, Pt, I., p. 
301. 

t Here the words. " aed to atmmd the law relating to the removal of such convicts.'^ 
have been repealed by the Uepealing and Am»*nding Act (XIL of *891). 

Here the words, “ and to amend the law relating to the removal of Europ*‘an and 
AmeriatD convicts for the purpose of i m prison ment, ''have been repealed by the Repeal¬ 
ing and Amending Act (XIL ^ 1891;. 

ICr Ct M -38. j 
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1 C 65 . No European or AmerLcan 1 - * No European Or American shall be liable to 

' ' ■ to ht flcntenced to transport be sentenced, or ordered, by any Court within the ter- 

Aot Si, tation. ntones* under the Government of ♦ India • to be 

transported. 

2 . Any person who. but for the passing of this Act, would, by any law now 

Terms of penal servitude in force, Or which may hereafter be in force in any 

instead of thr present terms ])art of the said territories, bo liable to he sentenced or 

of transportation. ordered, by any such Court, to be transf)orted, shall, if 

a European or American, be liable to be sentenced or ordered to be kept in pe¬ 
nal senkitude for such term as hereinafter mentioned. 

The terms of penal servitude to be awarde*! by any sentence or order, in¬ 
stead of the term of transportation to which any such offender would, but for the 
passing of this Act, bo liable, shall be as follows (that is to say):— 

Instead of iransix)rtation for seven years, or fur a term not exceeding seven 
years, penal servitude for the term of four years. 

Instead of any term of transportation exceeding seven years, and not exceed¬ 
ing ten years, penal servitude for any icrni nut less than four and not exceeding 
six years. 

Instead of any term of transportation exceeding ten years, and not exceed¬ 
ing fitleen years, penal servitude for any term not less than six and not txcced- 
ing eight years. 

Instead of any term of transportation exceeding fifteen years, penal servitude 
for any term not less than six aiui not exceeding ten years. 

Instead of trans;iortation for the term oi life, penal servitude for the term'of 

life. 

And in every case where, at the discretion of the Court, one of any! two or 
more uf tlie terms of cransporution horeiiibctorc mentioned might have been 
aw'arded, the Court shall have the like discretion to award one of the two or 
more terms of penal servitude hereinbefore mentioned in relation to such terms 
of transportation. 

3. Provided always that notlilnc; lierein (onlained shall interfere with or af- 
Uiscretion of Courts as to the anihorilv ur discretion of any Court in resjiect 

alternative punishments. of any punishmeni which sijch Court may now award 
or pass on any offender other than transportauon; but, wliere such other punish¬ 
ment may be awarded at the di-'^creiinri of ihc Court instead of transportation or 
in addition thereto, the same may f>e awarded instead of, or (as the case may be) 
in addition to, the punishmeni sLib?iiiutrd for transportalion by this Act. 

4. If any offender scntenc^'d 1 y any Court within ilie said territories to the 
Effect of pardon f^ranied luirifshiTu ut of (10**11 St all have mcrcv extended to 

condition of his being kept in penal servi- 
tude* lor lilt: or lor any term of years, all the piovj- 
sions of this xAci ^hall be apid’cahlt' to siirh ofK nder in the game manner as if he 
had !K>en lawtully sciueni ed under ibis Al: lo the term of penal Servitude speci¬ 
fied in the condition. 

5 [Pflrofr f /;* irumpot hiiion ] Repealed h fkt 

PrLone} . Acl fV, 


• The first SIX formal vvords, the weirds “the East and “Company," and the words 
*'m the possession and, in s. i, have bet n repealed respectively by the Rn.e.Alin« Art 
(XVJ. of 1874) and by the Repealing Art XU of 1876) Atl 
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0 . [Mode of dealing with person under senfence of penal servitude ?\ Repealed 1866 * 
irp the Prisoners Act fV. of tSyiJ. Aot 24 

7. [Application of oiachnents respecting iran^portafivn and imprisonment with 
hard labour^ Repealed by the Prisoners Act (V. of t8*pt}. 

8 . [Removal of convicts under sentence of imprisonment from one prison to an* 
other.] Repealed by the Pfesidemy Jails Act (XJJ, of i86jj, 

9 . 10 , 11 . 12 . [Ui tnses to convicts under sentence (f penal servitude to be 
at large,] Repealed by the Pti^oners Act (V. of /8^ij. 

18. Nothing in tills Act ts intended to alter or affect the provisions of the 
Act not to ■fferi the pruvi- I* & 13 Victoria, chapter 43 ♦ or any Act of Parlia- 
ainos of ceruin Kiii:h&h Su- ment passed in the United Kingdom of Great Britain 

and IreUnd since the zSth of August 1833, or which 
may iiereafter be passed. 


14. Any sentence oi order upon any j^erw^n (describing him as a Kuro- 
!;«ntcnce when proof that pt-'an or American slull be deemed, for the pur- 
a person I« a European or 2 n poses of tills Act. to be conclusive of the fact that 
American. jj Kurupean or American wiiliin the 

meaning of tins Act. 


15. The wortl Kurcipean, " as used in this Act, shall be undersiO':d to in- 
, , elude anv person usuallv designated a European Uri- 

nterpreutton-c auw. subieci.f Words in the singular number or the 

masculine gender shill be understood to incliile several persons as well as one 
person, and femtles as well as males, unless tiiere be something m the context re¬ 
pugnant to such construction. 


* " An Act for punishing mutiny and desertion of oiKcers and soidiers in the service 
of the East India Company, and for regulating in such service the payment of regiment. 
al debts and the distribution of cne': s of ofTicers and soldiers dying in the service.'’.^Ke* 
pealed by ao and at Vic., c 66 [^Mutiny, KajI India) \ 

t Sm definition of ' European Briiisn subject ' in s 4. c). i.i'j of tht Code of Cn*^ 
miaai Procedure (Act V'. of 1^98) 
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ACT NO. V. OF 1861 

THE POLICE ACT. 1861. 


CONTENTS. 
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appears. 
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ficate, etc., on ceasing to be police- 
officer, 
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Proviso. 
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ACT NO. V. OF i86i. 


THE POLICE ACT, i86i* 

Rkceivcd Ti«£ G.‘G .5 assent on the 22 NU March i 80 i. 


An Aci/or She Regulation 0/Police, 


Whereas ic is o.\p^dicnt to re^or^aniz-j the police, and to make it a more 
ctiicient instninient for the prevention and deteciioo of 
crime ; It is enacted as follows:— 


PreamSk. 


l.f Tne following words and expressioas in mis Act shall have the mean¬ 
ing assign<^ to them, unless there be something in 
the subject or context repugnant to such construction, 
that is 10 sav :* - 


Intcrpretati >n-clausr. 


* This short title has been giveo to Act V. of iHbi by the Indian Short Titles Act 
(XIV. of i«97). 

Act IV. of 1861 has been applied to— 

Upp^r Burma generally (except the Shan States) by the Upper Bu^ma Laws Act 
(XX. of 1886), s. 6. As to its extension to Upper Burma as amended by subsequent 
enar ments under s. 46, see notes to that section infra, p. 307. It has besn extend¬ 
ed to the Shan States except Khamti Long and Mong Mit, by the Shan States 
Laws and Criminal Justice Order, 1895 (see Burma Gazette, 1^95 and 1896^ Pt. \., 
pp. 362, 5^2, and 128, respectively). The enactments in force in Upper Burma, 
except those in Mrnda'ay only, and therefore this Act, hive b:;en extended to the 
State of Mong Mit (M Jineilc), with iiv dependency Mong Lang (see Burma Gizette, 
1896 Pt. I., p 252); 

to the Santhal Pargana^ by the Santhal Pargana* Settlement Regulation (Ul. of 

1873) , s. 3. as amended by the Ssnthal Pargina'^ I.iw.. Regulation (III. of 1886) ; 

to the Arakan Hill District by the Arukan Hill District Law<k Regulation flX. of 

1874) . s. 3, 

to British Baluchistan by the British Baluchistan Laws Regulation fl. of 1890), s. 3; 

to Angul and the Xhondmals by the Angul District Re^ulatiun (I. of 1894), s 3. 

As to application of the Act to the Oistncts of Peshawar, Kohat, Hazara, Bannu, 
Dera Ismail Khan, and Dera Ghazi Khan see s, 49 of the Panjaa frontier Crimes Regu- 
iatidn (IV. of 1BB7). 

The Act has been declared, by notiheation und«sr s. 3 (fi) of the Scheduled Dis^ritrts 
Act (XIV. of 1B74), to be in force in the following Scheduled Distnets, namely, the Dis¬ 
tricts of Hazarib-igh, Lohardagx, and Maubhum, and Pargana Dhalbhum, and the Kulhan 
in the District of Singbhum (see Gazette of India, 1881, Pt. T , p. 5041 ; the Puraliat 
Estate in the Singbhum District (see Gazette of India, 1897, Pt. 1 , p. 1059^. 

It has been extended, by notification under s. 5 of the same Act, to the Kumaon and 
Garhwal Districts (see Gazette of India, i8gi. Pt. L. p. 185), and (with the exception of 
ss. I, 3, 5. 6, 8, 11, a I, 38, 33. 41, 43, 46, and 47} to the Scheduled District of Coorg (see 
Gazette of India, i 896 , Pt. 1 ., pp 88 and 323), • 

It has been applied to the Baluchistan Agency Terntorjes by the Baluchistan Agency 
Territories Laws Law, 1890. 

As to special enactments in force in Madras, Bombay, and the Lower Provinces of 
Bengal, and extensions of the Act under the power conferred by s. 46, see notes to that 
section. 

As to special enactments for Militaryi Frontier, or Rural Police in force in certain 
parts of British India, see note to s. 8 

As to the reUxatioo of the provisions of the Police Art (V. of 1861}, which restrict 
the employment of police officers to the preitdcncv, province, or place of the police- 
establishment of which they are members, sec the Police Act ( 111 . of r8»88l, i«/re, p. 311. 

Compare also 5 3 of the new Code of Criminal Procedure (Act V. of tSpS). 

t S I has b:en extended to Cafoutta with m jdifi<‘itions —See Ben, Act L of J898. 
The other sections so extended are 15, 15A. 16, 46 (2) Th»'y will be found, printed in 
small type,at the end of thi-s Act. 
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The words ** Magistrate of the district shaU mean the chief ofheer charged 186U 
mth the executive administration of a districti and exercising the powers of a Ma- — - 
gistrate, by whatever designation the chief officer charged with such executive 
administcation is styled: 

The word **Magisiraie’' shall include all persons within the general police- 
district exercising all or any of tlie powers of a Magistrate: 

The word ^‘police'’ shall include all persons wiio siiall be enrolled under 
this Act; 

The words “general police-district” shall embrace any presidency, province, 
or place, or any part of any presidency, province, or place, in which this Act 
shall be ordered to take effect :* 

The words “District Superintcndcnl't and “District Superintendent of 
Police'' shall include any Assistant District Superintendent or other person ap¬ 
pointed by general or special order of the Local Government to perform ail or 
afiy of the duties of a District Superintendent of Police under this Act in any 
district: 

The word properly '* shall include any moveable property, money, or valu¬ 
able security: 

Words importing the singular number shall inclmie the plural number, and 
words importing the plural number shall include the singular number : 

Words importing the masculine gender shall include females: 

Tlie W'ord “person ’ bhall include a Ounpany or Corporation ; 

'ilke word “ month ' bliall mean a calendar month: 


The word “ cattle ' shall, besides horned cattle, include elephants, camels, 
horses, asses, mules, sheep, goals, and ssvinc4 

The entire police cstal)l<shmi.mi under a Local Government shall, for the 
_ r L f purpos' S of this Act, he deemed to be one police- 

onstitutiuno t i. oice. and bhall be formally enrolled ; and shall con¬ 

sist of such number of officers and men, and shall be constituted in siicii manner, 
and the members of such force shall receive such pay as shall, from lime to time, 
be ordered by the Local Government, subject lo tike sanction of the Governor- 
General of India in Council. 


8 . The superintendence of the police throughout a general police-district 
Sup 9 rin‘cndrfYcc in the suall \est in, jind, suhjeL.t to the general control of ihe 
Local Oovemment. Govcrnor-Genoral of India In Council, shall be exer¬ 

cised by, th; Local (iovommem^i lo wliicii such district is subordinate; and, ex- 


• Under •. 3 of the Police Act till, of iHsS), the Governor General in Council, not- 
wlthftttnrling this provision, may ccAtc a get.eral police-district consisting of parts of two 
or more presidencies, provinces, or pUc'es. 

t This definition of ^ District Superintendent*’ and “ District Superintendent of 
Police” has been inserted by the Police Art (1861) Amendment Act (VIIi of 1895). s. i. 
t Cofflpate the definition of “cattle “ in s. 3 of the Cattle Trespass Act ( 1 . of 1B71) 

( S. a, so far as it relates to the provinces tinder the administration of the Lieutenant- 
Governor Oi Bengal has been repealed by the Bengal Police Act (V'll. or 1669). 

I The police-force employed in cantonnents is part of the general police force under 
the Local Government.—See the Cantonments Act (XllI- of 18H9). s. 12 

^ Unders. 1 of the Chief Commissioner’s Powers Act (XXXll. of 1867), the powers 
of a Local Government under the Police Act (V. of tSdi^ have been delegated to the 
Chief Commissioners of Oudh, the Ceniral Provinces, and British (now Lower) Burma.— 
Ihit Gaaette of India, 1068 , p. 35B, and 1869, p. iB. 

As to Assam, see Noitificatiofi No, 313, dated 12th September 1894, set out at p* 301 
the Asbam Manual of Local Rules and Orders. Efd 1893 
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1861. cept as authorized under ihe provisions of this Act, no person, officer, or Court, shall 
be empowered by the Local Government to appoint, supersede, or control any 
Act 5. police functionary. 

4. The administration of the police throughout a general police-district shall 
Inspector-General of Police, I’c nested in an officer to be styled the Inspector- 

&c. General of Police, and in such Deputy Inspectors- 

General and Assistant Inspectors-General as to the Local Government shall seem 
fit.* 

The administration of the police throughout the local jurisdiction of the 
Magistrate! of the district shall, under the general control and direction of such 
Magistrate, be vested in a District Superintendent and such Assistant District 
Superintendents as the Local Government shall consider necessary. 

The Inspector-General and other officers above-mentioned shall, from time 
to time, be appointed by the Local Government, and may be removed by the 
same autlionty. 

5. The Inspector-General of Police shall have the full powers of a Magis- 

Powers of Inapccioi-Genc- throughout the general police-district, but shall 

lal. exorcise those powers subject to such limitation as 

. tjtcrcise of powers. time, be im]>osed by the Local 

Government. 

G. iMagisttnaJ poivirt of polic€-ojficcrs.'\ Repealed by Ihe Cede of Criminal 
Procedure (Act, X. of 1882), 

7 .+ The appointment of all police-officers other than those mentioned in 
Appointment, dismissal. Section 4 of this Aci shall, under such rulesj as the 
&c., of inferior officers. Local Government shall, from time to time, sanction, 

rest with the Inspector-Genera! Deputy Inspeciors-Genera! Assistant Inspectors- 
Gencral, and District Superintendents of Polite, who may, under such rules as 
aforesaid, at any time dismiss, suspend, or reduce any pfdice- officer wliom they 
shall think remiss or negligent in the discharge of his duty, or unfit for the same ; 

“or may award any one or more of the follow'ing punisiiments to any 
police-officer who shall discharge his tluty in a careless or negligent manner, or 
wno. by any act of his own, shall render himself unfit for the discharge lliercof, 
namely :— 

“ (a) fine to any amount not exceeding one month’s pay ; 


* In the town of Calcutta the administration of the police vests in the “ Commissioner 
of Police” [see s. 4 of Be'ngal Act IV'. of x866(Calcutta Police)],and, in the suburbs, the 
Inspector General of Police for Bengal is precluded fiom exercising any of the puwers 
and authorities vested in him by this Act—See s. 9 of Bengal Act IV. of 1884 (Howrah 
and Suburban Municipal Police). 

f For rules and orders regarding powers of Magistrates and Commissioners in the 
North-Western Provinces and Oudh, see the North-Western Provinces and Oudh List 
of Local Rules and Orders, Ed. 1894. See also the Police Manual, s. 11. 

^ A person appointed to the Flurma police-force under this section is a military police- 
officer within the meaning of the Burma Military Police Act (XV, of 1887}.— 5 >ee s 3 (/] 
of that Act. 

As to the disciplinary powers of a Commandant or Second-in-Command of Military 
Police in Burma over police-officers appointed under this section, see s. 12, ibid. 

f Fur rules regarding the police-force in the Central Provinces, see Notification No. 
3 S 95 i Central Provinces List of Local Rules and Orders, £d. 1896. See also the Police 
Manual, V'ol. 1 . 

For rules and orders rega^^ding powers of Commissioner!! and Magistrates in the 
North-Western Provinc*£S and Oudn, see North Western Provuices and Oudh List of 
Local Rules and Orders, Ed. 1894. See also the Police Manual, s. 11. 
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**(3) confinement to quarters for a term not exceeding fifteen da 3 rs, with iB61« 
or without punishni^nt drill, extra guard, fatigue, or other duty ; "XotTfT 
“ (r) deprivation of good*conduct pay ; 

removal from any office of distinction or special emolument. 

8 . Every police-officer so appointed shall receive, on his appointment, a 
Certificates to police ofii- certificate in the form annexed to this Act, under the 
««*■• seal of the Inspector-General or such other officer as 

the Inspector-General shall appoint, by virtue of which tlw person holding such 
certificate shall be vested with tlie powers, functions, and privileges of a police- 
officer.f 

‘‘Such certificate shall cease to have effect whenever the person named in 
Surreodor of certificate. ** ceases for any reason to be a police-officer, and, on 
his ceasing to be such an officer, stiall be forthwith 
surrendered by him to any officer empowered to receive the same. 

** A police-officer shall not. by reason of being suspended from office, cease 
to be a police-officer. During the term of such suspension, the ])o\vers, functions, 
and privilege*! vested in him as a police-officer shall be in abeyance; but he shall 
continue subject to the same responsibilities, disci]>line, and penalties, and to the 
same authorities, as if he had not been suspended/'! 

fl. No police-officer shall be at liberty to withdraw himself from the duties 
Police officer not to resign office, unless ex]jressly allowed to do so by the 

without leave ur two months' District Siipenniendeat, or by some other officer au- 
aotice.^ , thonzed to grant such permission, or, without leave of 

the District Superintendent, to resign his office, unless lie shall have given to his 
superior olficer notice in writing, lor a period of not less than two months, of his 
intention to resign. 

* In I. 7, the portion quoted has been substituted for the words, '* or fine any poiice. 
officer to any amount not exceeding one month’s pay who shall disrharg*.* his duiv in a 
carelins or negligent manner, or who, fay anv -'irt of his own, shall render himself unfit for 
the discharge thereof*' by the Police Act (iSfii) Amendment Act (VIII. of 1S95), 5. 2. 

t As to enrolment, maintenance, and diiciphne of^ 

(1) the Military Police force employt'd in — 

C<*) the Andaman and Nicobar Islands, see the Andaman and Nicobai Islands 
Military Police Regulation (IL. of iSb8) ; 

{b) Assam, see (he Assam .Military Poli:e Kegulatun (IV. of ((S90) ; 

(f) Burma, see the Burma MiliMry Police Act (XV. of j8#>7): 

(2) the Chittagong Hill Tracts Frontier Police, see the Clutta^ung Hill Tracts 

Frontier Police Regulation (HI. of 1881) 

(3) the Rural Police in the Districts of C.ichar and Sylhet, see the Sylhet and 

Cachar Rural Police Regulation (1. of 1883) • 

(4) the Punjab Frontier Police-oificers, see the Punjab Frontier Police officers Re¬ 

gulation (VLP of 1893) : 

(5) the Calcutta and Suburban Police, see Bengal Act IV. of 1B66 (Calcutta 

Police) and Bengal Act U. of 1866 (Calcutta Suburtian Police) : 

(6) the Police-estaMishment in municipal areas in the North-Western Provinces 

and Uudh, seethe N,-W. P. and Oudh .Muniidpalities Act (XV. of 1883), 

49 to S 3 • 

(7) the Police-establishment in municipal areas in the Punjab, see the Punjab Mu¬ 

nicipal Act (XX. of 1891). ss, 79 to 84. 

t I® *• the last two paragraphs quoted have been substituted for the original para¬ 
graph by the Police Act (1861) Amendment Act (VIII. of 1S9S), s, 3. That paragraph 
ran as foUowa 

shall cease to have effect whenever the person named in it is sus- 
^noed or dismissed or otherwise rentoved from employment in the police-force and shall 
be imwediat Jy surrendered to the superior officer of such person, or to some other officer 
empowered to receive the same. " 

[Cr. Ct. M.- 39 .] 
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10. No police-officer shall engage in any tinplo}-nient or office whatever, 
Puiice^fficers not to cn- Ollier than hls dlUics under tliis Act, unless cxpiesalv 

cage in other employment. perm ii led to do SO in Writing by the Inspcctor^Generafi 

11 . [Po/ue iynperann uaticn Fund.'\ Rtpialtd by /hi Eepiahng At/ (XVI* 
of JS74). 

12. The Inspector-General of Police may, from time to lime, subject to 
Power of Inspector Gene ihe approval of tlie lx)cal Government, frame sucli 

ral to make niieb. orders and rules* as he shall deem expedient, relative 

to the organization, classification, and clisinbillion of the police-force ; tlie places 
at which the mornbers of the force siull re&idc, and the panicular services to be 
perform*'d by them; their inspection, the descriptiO]i of arms, accoutrements, 
and other necessaries to be finuisheJ to them ; Che collecting and communicating 
by them of intelligence and information ; and all such otiier orders and rules re- 
Jatii'c to tiic police-force as the Jn.^pci tor-lycneral shall, from time to time, deem 
expedient for preventing abuse or neglect of duty, and for rendering such force 
cfficicni in the discliarge of its duties. 


13. It shall be lawful for the Inspector-General of Police, or any Deputy 
Additional pMuc-uffiters Inspector-General or Assistant Inspector-General, or 
employed at coat of indiM- for the District Suporiiuendent, subject to the general 
diieciion (>f the Magistrate of the district, on the ap¬ 
plication of any person showing the necessity thereof, to depute any additional 
number of poiice-o:li ;'.ts to k ‘p the ])eace at any place within the general police* 
distiict, and for suen tiin.' as shall be deemed proper. Such force shall be ex¬ 
clusively under the orders of the Distiict Superintendent, and shall be at ihe 
charge of the person in iking Uie a]')plication : 

Provided that it shall be lawful for the pers'm on whose application such 
deputation shall hive been unde, on giv/ni; one m inth’s notice in wririns to the 
Jnspictor-General, D'']Kity In‘-i»ector-(ieivTa!, or Assistant Inspector-General, or 
to the District superintendent to require that the police-officers so deputed shall 
be withdrawn; and such person shall be relieved from die charge of such addi- 
t onai force from the expiration of such notice. 


14. Whenever any railway, canal, or othei public work, or any manufactory 
Appointnu-nt additif^n il rnrnmercial concern, shall be carried on, or be in 
ftirre in the nei';hhniirhoMti i.i optTa’u.n, in any pan of tlie country, and it shall ap- 
ratlway and tJiher works. Irspcctor-Gc.noral that the emplo3nncnt 

of an additional polico-fnrcc in such place is rendered ncccssiry by the behavi¬ 
our, or roasunable apjirehcnsioa of the belnviour, of tlie p^'r-ons employed upon 
such work, minufactorv, or loncern, it shall be law'ful for the In |>ei:lor-Gcncral, 
with the con?cnl of the Local Governin' ■ ^ to depute such additional force to 
such place, and to cmpluv the same •-o long as such uecessily shall continue; 
and to make orders, from time to time, upon the person having the control or 
custody of me funds used in carrying on such work, manufactory, or concein, for 


* For rides and orders wiih repaid to the organi/ation, inspection, discipline, equip¬ 
ment, allocation, and dinit?!; of the Folirt* in the North Western Provinres and Oudh, see 
the Norih-Wesiern Provinces and Ouiih Li-tt ol Local Rules and Orders, £d. 1894, p. 15 ; 
bcu also the Police Manual, Ed. 2890, sr. t to X. 

For rule^ for the admb.utration of the police in Burma, see the Burma Rules 
Manual, Ed. 1897, pp. 10 to 17. 

For general rules under this section In the Central Provinces, s<e Notification Now 
3505. at p. 4 of the Cemial Provinces List of Local Rules and Orders, Ed. 1896 : isealio 
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Uis pafiowt of (be exlr4 force so readered necessary, and such person sli ill there* 
upon cause payment to be made accordingly. 

15.* (/) It shall be lawful for the Local Government, by procUmation to 
Quartfrinj of additional ^ notified in ihc official Gazette, aiul in such other 
pohce in disturbed or danger- manner as fhc Local Government shall ^lirect, to 
ouii districts, duelare that any area subject to its authoiiiy has been 

found to be in a disturbed or dangerous stale, or that, from the conduct of the 
inhabiiants of such area, or of any class or section of them, it is expedient to in¬ 
crease ilie number of ])ulice. 

( 2 ) It shall thereupon lawful for the Inspector-General of Poliee, or 
other otlicer authorised by the Local Government in this f)cl]alf, with ilie santiicn 
of the Locdl Government, to employ any police-force in addition lo the ordinary 
6 .xed complement tu be quanered in the area specified in such proclamation as 
aforesaid. 

(j) Subject to the provisions of sub'Section ( 5 ) of this section, the cost of 
such additional police-force shall be borne by ihe inhabitants of such area de¬ 
scribed in the proclamation. 

( 4 ) T.he Magistrate of the district, after such enquiry as be may deem 
necessary, shall apportion such cost among the inhabitants ivho are, as a oresaid, 
liable to bear the same, and who shall not liave been exempted under the next 
succeeding sub-section. Such apportionment shall be made according to the 
JIagistrato’s judg nent of the respective mean's within sucii area of sucii inhabi¬ 
tants. 

( 5 ) It slialt l>e lawful for tlie Local Govcnimenf, by urd-i\ lo exempt any 
pers ms, or class or seciiuu of such mliabiiauts, fiotu liability t-j bear any pouion 
of such cost* 

( 6 ) Every proclamation issued under sub-sci tion (r)of ihis section shall state 
the period for which it is to remrn in force; but it may be ^^itlidrawn at any 
tune, or continued from lim-? to time for a furtlier jjcriod or periods as the Local 
Government may m each case think lit to direct. 

^xf/ani 2 /i(fn,— FtjT the purposes of tiiis section, “inhabitants *' shall include 
persons who them selves, or l>y their ageivs or servants, occupy or huM land or 
other immoveablt; pr*'>perty within sucli area, and landlords who themselves, or 
by their agents or servants, collect rents dircv’i from rinats or occupiers in such 
area, tiotwiLhstauding that lliey do not actiully reside iliercin, 

ISA-t (/) If, in any area in regard t«) wliich any proclamation not'iied ur.der 
Av..rJlnz c„m,„:n^,iu.n lu prt-'ceilinL; sc’ctioii is in Jorcu. di iUil. or gricv- 

suHerers from mis. ondint ous hurt, or lots oi, or damage TO, property, has been 
inhibiunts nr persons in- caused by, or has ensued troiii, the miscruduct of liie 
icreaio in an . inhabitants of suvh arc.i or any class or section c£ 

them, it shall be lawful for any person, being an inhabitant of such area, whu 
cliims to have suff -Ted injury from such misconduct, to make, within one month 
from the date of ihe injury, or such shoiter period as may be prescr.bed, an ap¬ 
plication for compensation lo die Magistrate of die district, or of the sub division 
of a distiictp widnn which such area is siiiuted.j; 

’ S, iX has been «iiibsticuted f t tho original s. 15 bv iht* Police Ait Arneud- 

ment Act tVlIL tf ifip5), s. 4, and has betn extended tu CalcuUa ifcith mcdifitatiooi.— 
See Ben. Act L of 1P98. 

t S J5A has been inserted by the Police Act {1861) Amendment Act (VI 11 of iSpih 
■- 5. been extended to Calcutta with modiflcatiun^.—Se*- f^en. Act 1 . of 1^98. 

I As to rules regulating proceedings in Burma under this ^ectiun, sec ncie r/) to 
section 46 {2) in/ra, p 308 
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(j) It shall thereupon be lawful for the Magistrate of the district, wlA die 
sanction of the Local Government, after such enquiry as he may deem necessary, 
and whether any additional police-force has or has not been quartered in such 
area under the last preceding section, to— 

(a) declare tlic persons to whom injury has been caused by, or has ensued 
from, such misconduct, 

(d) fix the amount of compensation to be paid to such persons and the 
manner in which it is to be distributed among chem, and 

(t) asr^ts the proportion in which the same shall bo paid by the inhabL 
tants of such area other tlian the appl'cant who shall not have 
been exempted from liability to pay under the next succeeding 
sub-sccMon: 

Provided liiat the Magisiralc shall not make any declaration or assessment 
under this sub-section, unless he is of opinion that such injury as aforesaid has 
arisen from a riot or unlawtui assembly within such area, and that the person 
who suffered the injury was himself free from blame in respect of the occurrences 
which led lo such injury. 

( j) It shall be lawful for the I^cal Government, by order, to exempt any 
persons, or class or section of such inhabitants, from liability to pay any portion 
of such compensation. 

Every declaration or assessment made or order passed by the Magis- 
trate of the district under sub sociion sliall be subject to revision by the Com¬ 
missioner of the D. vis ton or the Local Gk)vernment, but, save as aforesaid, shall 
be final 

(j) No civil suit shall maintainable in respect of any injury for which 
compensation has Iven ii\vard«-'d under this section, 

(d) Explanaiw^, —In thib sectiim the word “inhabitants'' shall have the 
same meaning as in the Iasi preceding section. 

16 * (r) All moneys payable under sections 13, 14, 15, and 15A, shall bo 
Recovery of morev< pav- recoverable by the Magistrate of the district in the 
able gndtr sections 13,14,15. manner provided by sections 386 and 387 of the Code 
and 15A, and uf of Criminal Procedure, 18for the fecovcry of fiucs, 

ame when recovered. compeieni Court. 

{2) All moneys paid or recovered under sections 13, 14, and 15. shall bo 
credited to a fund to be called “ Tue (ieneral Police Fund/' and shall be appli¬ 
ed to ihe maintenance of tiie polict-forcc under such orders as the Local Govern* 
ment shall pa.s$. 

(j) All moneys jiaid or recovertd under section 15A shall be paid by the 
Magistrate of the district to the ^>cr.s^)ns to whom, and in the proportions in which, 
the same are payable under ihat section. 

17. When it shall appear that any unlawful assembly or riot, or disturbance 

Soerial poiire-officcrs. T>lace, or may be readably 

apprehended, and that the police-force ordinarily em¬ 
ployed for preserving the peace is not sullicicnt for its preservation, and for the 
protection of the inhabitants, and the security of projierty in the place where such 
unlawful assembly or riot, or dtsLurhance of the peace, has occurred, or is appre- 


* S. 16 has been substituted for the original s. 16 by the Police Act tx86t) Amead* 
ment Act (VIIJ. of 1895), s. 6, and has been extended to CalcutU with nkodific«tiou.--Soe 
Ben. Act i. of 189&. 
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hended« it sWt be lawful for any police-officer, not b«low the rank oC inspectOT, 
to apply ^to the nearest Magistrate to appoint so many of the residents of the 
neighbourhood as such police-officer may require to act as special police officers 
tor such time and within such limits as he shall deem necessary; and the Magis¬ 
trate to whom such application is made shall, unless he see cause to the contrary, 
comply with the application. 

18 . Every special police officer so appointed shall have the same powers, 
Powers of special police- privileges, and protection, and shall be liable to per- 

officers, form liie same duties, and shall he amenable to the 

same pen allies, and be subordinate to the same authorities, as the ordinary officers 
of police. 

19 . If any person, being appointed a special police-officer as aforesaid, sliall 
Refusal ta serve as special wWioul Sufficient excusc, negkct or refuse to serve as 

police-officers. such, OF to obeysuch lawful order or direction as may 

be given to him for the performance of his duties, he shall l>e liable, upon convic¬ 
tion before a Magistrate, to a fine not exceeding fifty rupees for every such neglect, 
refusal, or disob^iencc. 


20 .* Police-officers enrolled under this Act shall not exercise any authority, 
Authiirirv to be exfrri«cd cxcept the authority provided for a police officer un- 
by p«>lire’officer!t. dcF this Act Slid any Act which shall hereafter be 

passed for regulating criminal procedure.t 


21 . Notiling in this Act shall affect any hereditarr or other v.llage police- 
... - _ officer, unless such officer shall be enrolled as a police- 

I ue po ice o 1. ers. nlficer under this Act, When so enrolUd, such officer 
shall he bound bv the provisions of the last preceding sec* ion. No lierediiary or 
o*her village pnl ce-nllirer shall be enrolled without his consent and the coriiont 
of those W'iio have tiie right of nomination. 

If any police officer a]>pointcd under .\ci XX of 1856 fin maki heUer propi^ 
Police chaufcidar*. m ihe uonforiheappvintmentandmainUmmeofpohcechauki- 
Presitfcm y of Ft rt Wiiham. darx xn ( t/tfi', yjjTfW'*. and Pdzars 

in thf Prmdtncy of Fort Wiltiam in is employed out of the district for 

which he sh-<!l have been ap|>t)inted under ihit Act, lie sh;dl not be paid out of the 
rales levied uniler the said Act for that district. 


22 . E very police-officer shall, for all purposes in this Art contained, be con- 
on *0 be aiw.iys (.n duty, and may at any time be 

duty, and nimy iw employed cmplovcJ as a po ice officcr in any p.^rt of the general 
10 any |W(t uf du^tnet. pobcc-dislrict. 

28 . It be Uie duly of every i oJice-ofTicor p ompily to ol)cy and execute 
all orders and warratits lawlully issued to him by any 
Dufies of pi>Itcen>ffi4 erji. oom|>cleni auihoriiv : to aMloci ml commtmicalc intei- 
liganre affecting the public peace; to prevent the cum miss-on of offences and 
pub'ic nuisances; to detect and bring offenders to justice, and to apprehend all 


• For some c^ses in whirh the Application of s 20 has been rejitrrctcd see the Assam 
Police offirera Rej^ulxtion < 11 . wf ss. 2 and the Burma M:lita*y Police Act (XV- 

of 1887) a, 11, p 68; <4n(l the Lower Burma Courts Act (XI. of 4889I s loi. 

The eecrion has been declared not to apply to nnv AssUt^int Di^tiirt Superintendent 
of Police whose duties arc exercised in connection with the unenrollc d border police force 
a, 3 of the Punjab Fronti-tr Police officers Rtgulatioo vVll. of 1893), Gaxette of 
India. 1893, Pt. I., p. 285. 
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1861« perms whom he is legally authorized to apprehend, and for whose apprehension 
Sufficient ground exists; and it shall be la\^ul for every police-officer, for any of 
the purposes mentioned in this section, without a warrant, to enter and inspect any 
drinking shop, gaming-house, or other place of resort of loose and disorderly 
chaiacters. 

24. It shall be lawful for any police-officer to lay any information before a 
PoHce-officers may lay m- Magistrate, and to apply for a sumtQ':ui6, warrant, 
formation, &r. Search-Warrant, or such other legal process as may by 

law issue against any person committing an offence, * • * 

Police-offirers to take 25 . It shall be the diitv of every police-officer to 
‘ake charire of all unc laimed properly: and to furnish 
lrate’5 orders as to disposal, an inventory thereof to the Magistrate of the district. 

The police-officers shall be guides I as to the disposal of .such property by 
such orders as they shall receive from the Magistrate of the district. 

26. (/) The Magistrate of the district may detain the property, and issue a 
Magistratemay detain pro- proclamation, Specifying the articles of which it con- 
fMrty, and issue procUma- sists, and requiring liny person who has any claim 
thereto to appear and establish his right to tlie same 
within six montlis from the date of sue h proclamation, 

(^)t The provisions of section of the t'otic of Criminal Procedure, 18821 
shall be applicable to property roferr/d to in this section. 

(r) If no person shall, within the period allowed, cin'm such property 
ConRtcration of property if or the procet^ls thereof, if sold. P! may if not already 
no claimant appears. gold under sub-s-i:tion (21 of the la-St preceiling section, 

be sold under the orders of tiie Magistrate of the distr ct. 

(2) The sale-proceeds of property s >M under the precedeig sub-.^ection and 
the proceeds of property sold under section 2h, to whicli no cla.rn lias been estab¬ 
lished, shall be at the disposal of (joveinment. 

28 K very person having ceased to be an enr llel police o:h:cr umliT this 
Per-ons refusing to deliver Act, who shall not foTtliWilii deliver up ins certificate, 
unrcuifiratc.^f., on ceasing and tiie chiiiiiiLj. ai'coivrcmen!.s. a{){>o}ntmciits, and 
to pu ice-o <er>. Other neccssaiios whiJi sh.ili iiave i»ecn supplied tohim 

for the execution of his duty, shall be hablo, on conviction l^efore a Mag strate. to 
a penal'v not exceeding two hundreil ruix-es or to imprisnnnv ni, wuh or without 
hard !alx)iir, fur a peri^ not exceeding six months, or to both. 

29 . Lvery police-officer who shall be guilty of any violation of d.uiv. or wil- 
Pensities for neglect of ful breach Of iieglct't of any rule or regulation, or 
duty, &c lawful order made by competent aulhoriiy, or >vho 

shall Withdraw from the duties of his office without pcrniiK^iou, orwithfjut having 
given previous notice for the period of two montlis; * or who, being absent on 


• The words, *'and 10 prosecute surh pcMnn no lo fifiii judgment,' have been 
repealed by the Code of Crimintl Procedure (Act X. of i8«2). 

t This sub'sertion has been addtd hy the Pohee Act (1K6!) Amendment Act (VIM. 
of i 895 'k JJ- 7 * Read now the Code of Criminal Procedure fAct V' of i8<iM). 

I This section has been substituted for the original sretion by the Police Act fiftfift 
Amendment Act (VUT. of >895), s, 8. That section ran as follows:—» 

If no person shall, within the petit d allowed, claim such property, it may be soldi 
tinder the orders of the Magistrate of the district, and the proceeds shall be at the dis¬ 
posal of Government" 
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shall iailf without reasonable cause, to report himseU for duty on the ev 1861' 
pIratioB of such leave; or who shall engage, without authority, in any employ- " . ^ 
meat other than his police duty; or who shaU be guilty of cowardice; or who ® 
shall offer any unwarrantable personal violence to any person in h'S custody, 
shall be liable, on conviction beiore a Magistrate, to a penally not exceeding 
three montiis'pay, or to imprisonment, with or without hard labour, for a period 
not exceeding three moiults, or to both. 

80.t (r) The District Superintendent or A.ssistant District Superintendent 
ReifuUuori ul pubhe as- 0^ l^olicc may, as occasion requires, direct tlie con- 
scmblrui* and processions, duct of all assemblies aitd processions on the public 
and iiLeiisiiiK sdinc. Toads, OT III ihe pubhc Streets or thoroughfares, and 

prescribe the routes by which, and the innes at which, such processions may 
pass. 

(^} lie may also, on being sati.shed that it is intended by any persons or 
class oi poibons lo convene or collect an assembly in any such road, street, or 
thoroughfare, or to form a procession winch would, in llie judgment of the Ma¬ 
gistrate o! the (Jisirici, or of the sub-diviMun of a district, if uncontrolled, be likely 
to cause a breach or me peace, require, by general or special notice, that the per¬ 
sons convciiiHf 5 or collecting sucti assembly, or directing or promoting such pro- 
ceasiou, shall .tpply for a license, 

(j) On SLicli application being made, he may issue a license specifying the 
names of ihe liwcnsccs, and defining ihe comiiljons on which alone such assembly 
or such protc>s'L*n is to be permuted to take place, and otherwise giving effect 
to tfie section: 

l^rovided that no fee shall be \.hargcd on the application for, or grant of, any 
such license. 


He may also regulate the extent lo which 
Music in the street-^- music may he used in ilie streets on the occasion of 

festivals ami ceremonies. 

80 A^ I/) Anv Maglatraio or District Superintendent of robce. or Assist- 
Powenv with regard to District Supcrmtcnvleni of Police, or inspcclor of 

sembliei pruo vi«- PLiiii e, or any polico-olViccr in chari^o of a station, 
Uung coodtu M b' cum?. jiroci*s^!.ui wiucli Violaics me condmoiis 

of a license irranled uiuDr the last fnregoin^: S'^ctvm. and may order it or any as¬ 
sembly which vu)laieij any such ccaubuons .is aioresaid to di^pe-se. 

C^) Any procession or assembly wiiich neglccis or refu.ses to obey any or¬ 
der given under tiie last prc:cdm.{ sab sectioa shall be deemed to be au unlaw¬ 
ful assembly. 


* To ». 30 the words quotol have been added by the Police Act Amendment 

Act (VIM. ui 1895). s 4 

t This t^enuon been jub*.t»luird for the orijjina! by the Polire Act (iS5t) Amend- 
ment Art tVlll. of |8<>5>, l<»- The origiMal MCtion ran bk followti — 

*‘Thc District SupcitAtendenl and AssinUiU Distnci Supennteiident of Police may, 
ai occasion requires, durct tbc condui t of all assemblies and piocessions on ihe public 
roads or in the public Atrects or tbt r.>ughfares,aftd prescribe the routes by which and the 
times at whirh, such processions may 

'^Tbviy mav aho regulate the use uf music in the streets on the occasion of ffStivsis 
and ceremonies." ^ , 

18* joA hai baan laserttd by the PoVice Act {t86i) Amendment Act tMll* 01 

t^5)> •> it. 
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1801 . 31 , It shall be the duty of the police to keep order on the public f^de, tud 

*0 >«««p order in pab- in the public Streets, thoroughfares, ghits, and hiding 
Aw O. lie roMb» dec. places, and at all other places of public resort, and to 

obstructions on the occasions of assemblies and processions on the public 
foods and in the public streets, or in the neighbourhood of places of worship 
durii^the time of public worship, and in any case when any road, street, thorough¬ 
fare, gbS,t, or landing place may be thronged, or may be liable to be obstructed. 

82 . Every person opposing or not obeying the orders issued under the last 
Penalty for disobeying or- three* preceding sections, or violating the conditions 
den issued under last three of any license e ranted by the District Superintendent 
sections, &c. ^.ssistant District Superintendent of Police for the 

use of music, or for the conduct of assemblies and processions, shall be liable, on 
conviction before a Magistrate, to a 6ne not exceeding two hundred rupees. 


8 S Nothing in the last fourf preceding sections shall be deemed to inter- 
Saving of control of Magis- f^rc With the general control of the Magistrate of the 
brate ot district. district over tiie matters referred to therein. 


34 . Any person who, 

Punishment for certain of¬ 
fence on Tijads, &c. 

Government, commits any 
venience, annoyance, risk, 
shall, on coaviction before 
rupees, or to imprisonment 

Power of pobce-officers. 


of such offences, namely:— 


on any road, or in any “open place or'' street or 
thoroughfare, within the limits of any town $ to which 
this section shall be specially extended || by the Local 
of the following offences to the obstruction, incon- 
danger, or damage of the residents or^ passengers, 
a Magistrate, be liable to a fine not exceeding fifty 
not exceeding eight days; and it shall be lawful for 
any police-officer to take into custody, without a war¬ 
rant, any person who, within his view, commits any 


Firs /,—Any person who slaughters any cattle or cleans any carcass; any 
Slau^ihtering cattle, furious person who Tides OT drives any cattle recklessly or 
tiding, ate. furiously, or trains or breaks any horse or other cattle. 


*“ Three'* has been substituted for “two” by the Police Act (i86i) Amendment 
Act (VIII. of 1B95), s. 12. 

t “ Four” has been substituted for “ three” by the Police Act (1861) Amendment Act 
(Vni. oE 1895). s. 12. 

^ In f. 34^ the words quoted have been inserted by the Police Act (1861) Amend¬ 
ment Act (VIn. of 1895), s. 13, 

^ “Town ” here includes a cantonment.—See the Cantonments Act (XIIE. of 1889), 
a. la (?). 

I) For list of the towns to which this section has been specially extended in— 

<i) Assam, see the Assam Manual of Local Rules and Orders, Ed. 1893, pp. v. to 
vii.; 

(3) Burma, see Appendix A to the Burma Laws List^ Ed. 1897; 

(3) Central Provinces, see the Central Provinces List of Local Rules and Orders, 

Ed. 1896 p. to; 

(4) North-Western Provinces and Oudh, see the North-Western Provinces and 

Oudh List of Local Rules and Orders Ed 1894, pp. 16 to 31. 

(5) For an instance of the extension of the section to a town in Bengal, see Noti¬ 

fication No. 1077-j D., dated 10th October 1897, Calcutta Gazette, 1897, 
Pt. I.. p. 1331 it was exterded tn the towns of Ajmere and Beawar by 
Notificalton No. 4J6-A, dated 36Lh April 1865—See N.-W. P. Gazette, 
J865, p 207. 

In the Presidencies of Madras and Bombay there are separate Acts.—See note to 
e 46- 

^ in s. 34, the italkiscd word ” or ” has been substituted for the word '* and ” by the 
Police Act (1861} Amendment Act (VIIL of 1895), s 13. 
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Cruelty to animals. Stcond.—kv,y person who Wantonly or cruelly 

beats, abuses, or tortures any animals 

Third, —Any person who keeps any cattle or conveyance of any kind stand- 

Obstructing passengers. >"8 long®'; than is required for loading or unloading, 
or for taking up or setting down passengers, or who 
leaves any conveyance in such a manner as to cause inconvenience or danger to 
the public. 

Exposing goods for sale. Fourlh.-kuy person who exposes any goods for 

Fi/ih, —Any person who throws or lays down any dirt, filth, rubbish, or any 

Tu - j- ^ - ^ a Stones or building materials; or who constructs any 

Throwing dirt into street. . j a i i ” ..u n i / 

cowshed, stable, or the like; or who causes any of¬ 
fensive matter to run from any house, factory, dung-heap, or the like. 

Beinv found drunk or rio- person who is found drunk or 

tous. riotous, or who is incapable ot taking care of himself. 

Seven/h .—Any person who wilfully and iiulecjiilly exposes his person or any 

Indecent exposure of pei~ tJfFensi^c i.li*formilA ()r disease, or commits nuisance by 
pon. easing himself, or by haihing or washing in any tank 

or reservoir not being a place set apart for liiat purpose. 

Neplert to protect dan- Eighth. —Aliy pcTson wlio iieglecls to fence in, 

geruus places. or duly io protect, any well, lank, or other dangerous 

place or slruclure. 

35 .* Any charge against a police-officer above the rank of a constable 
under this Act shall be enquired into and determined 

jur.s iction. ulficer exorcising the i)owers of a Magis¬ 

trate. 


36 - Nothing contained in this Act shall be construed to prevent any person 
Povver to prosecute under fr^tn being prosecuted under any other Regulation or 
Other law not affected. Act for any offence made puni.shable by tliis Act, or 

from being liable under any other Regulaiion or Aci to any other or Jiigher penalty 
or punishment than is provided for such offence by this Act; 

. Provided that no person shall be punished twice 

Itov 90. t \ a 

for the same ofieiice. 

37 . t The provisions of sections 64 bJ 70> inclusive, of the Indian Penal 
Reawery uf p^naltirt and Code, and of sections 386 to 3S9, both inclusive, of the 

fines imposed by Magistrates. Code of Criminal Procedure, I'S8j,| with respect to 
fines, shall apply to penalties and fines imposed umler iliis Act, on conviction 
before a Magistrate: 

Provided that, notwithstanding anything contained in section 65 of the first- 
mentioned Code, any person sentenced to fine under section 34 of this Act may 
be imprisoned in default of payment of such fine for any period not exceeding 
eight days. 

38 . \^Procedure until return is maJe to rvarnint of distress^ Repealed by the 

Police Aci (1861) Amendment Act (VllL 0/ .u 


• The words, “In all cases of convictions under this Act, the officer tryiiijj the case 
shall be limited to his ordinary jurisdiction as to the amount of line or imprisonment 
which he may inflict; Provided that,*' repealed by the Code of Criminal Procedure (Act 
Xk of 188a) p have here been omitted. 

t Thi9 section has been substituted for the original s. 37, and for ss. 38, 39, and 40, 
by the Police Act (i86t) Amendment Act (Vlll. of 1895), s. 14. 

I Read now the new Code of Criminal Procedure (Act V. of 1898). 

[Cr. Ct, 


laatr 

Acts. 
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88 . [/mpriso/tmetti if dislress not sufficitnt?^ RtpeaUd hy iht PtUct Act 
" {t86i) Amendmtnt Act (VIII. of i8g^), s. 14. 

40 . \LtTy ofpines from European British subjects^ Repealed hy the Police Act 
(i 860 Amendment Act (VIII. of iSgy), s. 14. 

41 . AH sums paid for the service of process by police-officers, and all 
Rewards to police and inFtir- rewards, forfeitures, and penalties, or shares of rewards, 

mere payable to General Police forfeitures, and penalties, whicii by law are payable to 
informers, shall, when tlie information is laid by a 
police-officer, be paid into llio Gener.il Police 1* und.* 

42 . All actiom anJ prosecutions a^uiust urn person^ -iohich may bt Icmfully 

brought for anything done or intended to be done under 
the ffOVisiONs 0/ ms Ati, or under the general police* 
powers hereby given ^ shat! be lonmenced unthin three months after the act complained 
of shall have been committed, and not otherivise : t and not'ce in writing of such action 
and of the cause thereof shall be given to the defendant, or to the District Super¬ 
intendent or an Assistant District Superintendent of the district in which the act 
was committed, one month at least before the commeiicement of tlic action. 

No plaintiff shall recover in any such action if tender of suQicient amends 
^ j . , shall have bccii made before such action brought, or 

en er o amen s. ^ qJ money shall have been paid into 

Court after such action broogiit, by or on behalf of the defendant; and, though 
a decree shall be given for the plaintiff in any such action, such plaintiff shall not 
have costs against the defendant, unless the Judge before whom the trial is held 
shall certify his approbation of the action: 

Providod always that no action shall in any case 
Proviso. lie where such otticers shall have bi^eii prosecuted 

criininallv for tiie same act. 

43.1 When any action or prO'»ecutinii -hall Iw* brough'. or w jiroceedings 
Plea that art v\a^ il held, agaiiiM ,iU\ ]*oli< e'Offic'T for any act done by him 

iincltr ivarrant. in siu h rap.ic.ty, sliall hf ia^Mul lor him to plead 

that such act was done by him under ihe audioiiu' of a wairaru issued by a IMa- 
gistrate. 

Such plea shall be pjoved by llie prodiutiou oi ih^ wauant directing the act, 
and purporting to be signed by suen .Magistrate, and the defcnd.ant shall tliereiipon 
be entitled to a decree in his favour, notwitlisianding any defect of jurisdiction in 
such Magistrate. No proof of the signature of such ^lagistrate sliall be necessary, 
unless the Court shall see reason to doul*t its being genuine ■ 

Provided alway.s that any remedy whicli the j)arty may have against the 
authority issuing such warrant shall not be affected by 
anything coutame<l in this section. 

44 . It shall be tlie duty of every olljccr in charge of a police-station to keep 
Police-officers to keep di- ^ general diary in such form as shall, from lime to 
ary. time, be prescril)eil by the fiOcal Go^’e^nment, and 

to record therein all complaints and charges preferred, tlie names of all persons 


See, as lo this fund, s. i6, .^upra, 

I So much of s. 42 (i.e.i the portion in iLalir-,; ;ls relates to the limitation of suits has 
been repealed by the Indian Limitation Act ' (X. of 1&71 >. 

^ A Commandant or Second-in-command of Military Police in Burma is entitled to 
the privileges which a poHce-oificer has under sections 42 and 4;; —See the Burma Mili¬ 
tary Police Act (XV. of 1887), s. 1,1. 
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arrested, the names oE the complainants, the offences charged against them^ the 
weapons or property tliat shall haxc been taken from their possession or otherwise, 
and the names of the witnesses who shall have been examined. 


The Magistrate of the district shall he at liberty to call for and inspect such 
diary. 

45 . The Local (jovernment may direct the sui^mission of such returns by 
l^cal Government may prc- the Iiispector-Gcneral and other police-officers as to 

scribe form of returns. Local Government shall seem proper, and may 

prescribe the form in which such returns shall be made. 

46 . * (/) This Act shall not, by its own operation, take effect in any presi- 

Scope of Act denty, province, or place.f But the Governor-General 

in Co unci), by an order to be published in the Gazeiie 


* This section has been substituted for the original s. 46 by the Police Act (1861) 
Amendment Act (VIII. of 1895;, s. 15. That beccion was as follows;— 

“46. This Act shall not take ehect in any prcaidency. province, or place unless the 
same shall be cxtendi^d to such prcsideticy. province, or place by the Governor-General of 
India in Council by an order to be published in the Government Gazette. 

When the Act shall have been so extended, it shall be carried into effect in such 
presidency, province, or place as the Local Government, by an order to be published in 
the official Gazette, shall direct." 

t In the Madras and Bombay Presidencies, there ate special Police Acts—see Act 
XXIV'. of 1859, and Bombay Acts VI), of 1867 and IV. of 2890; and, in the Lower Pro¬ 
vinces of Bengal. Bengal Act Vi I. of 1869 is to be read with and taken as part of Act V, of 
1861 (see s, 6 of the former Act). But, lor the purposes of s. 2 of the Police Act (lU. of 
1888), and notwithstanding s. 46 of this Act, the Act of 1861 shall be deemed to take 
effect^tbroughout British India.—See s. 2 (b) of Act III. of 188S. 

jhof notifications extending this Act under the power conferred by the old section 

to¬ 
ll) the North-Western Provinces, including Ajmere-Merwara then under that 
(lovernmtint. see Notification No. 964 in the North-Western Provinces 
G.i/elte, 1801, p. 634. 

[Kor OTde^^ to entor''i ment of the Act in J7 districts in the North-Western 
J^rovinccs, in Harrirpur, jalaun. Jhansi, Labtpur, Navni Tal (including the 
'J'arai Parganas), and Almora and Garhwal issued under the old s. 46, 
para. 2 (after tlic .Vet had been extended under para, i of that section to 
the whole province], see NotiH('ation,s noted at pp. 31 and 32 of the North- 
Western Provinres and Oiidh I-ist of Local Rules and (Jrders, Ed. 1894. 
These orders are kept in force by s 16 of Act VIII. of 1895.] 

(2) Oudh, see Notifjc.ition No- 3.t in the North-Western Provinces Gazette, 1861, 
P* *758; 

(j) tract of land between Allahabad and jubbulpore i^eded in full sovereignty by 
certain Native States, see Notification No. 205- 1 '.. at page 13 of the Central 
Provinces List of Local Rules and Order.s, £d, 1896; 

(4) Districts in Burma— 

(a) Pegu [now the “ Pegu and Irrawaddy Divisions/' see Burma Gazette, 1881, 
Pt. IL, p 08; Notification No. 946]* see Notification No. 1453) Borma 
Gazette, 1861, Pt. L. p 2340; 

.. CTenasserim \ see Notific.Htion No. 190O, Burma Gazette, 1861, Pt. I., 
^ ^ Martaban ) ' p. 3189; 

(c) Arakan, see Notification No. 571^ Burma Gazette, 1864, Pt. 1 ,, p 45; 

(i) the Centr.1l Provinces—for extensions of the Act to the Provinces of Nagpur, 
Sironcha, Sambalpur, Nim.ir Bijeraghogarh, see List of Local Rules and 
Orders, £d. 1896, p. 4; 

(d) Bengal and Assam—that is, the Provinces comprised in the Lieutenant-Go¬ 
vernorship of Bengal, of which the various districts now forming the Chief 
Commissionership of Assam then formed part, see Notification^No. 1871, 
set out at p. 3 of the Assam Manual of Local Rules and Orders, £cL 18931 
(7) Several districts in the Punjab, see Notification No. 971, dated 15th May l86l, 

« Calcutta Gaaette, 18th May 1861, p. 1302. 


1861 ; 
Aot 6^ 
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1861 « of India, may extend the whole or any part of this Act to any presidency, province^ 
0 ^^ place, and the whole or such portion of this Act as shall be specified in such 
order shall thereupon take effect in such prusidency, province, or place. 

{a)* When tlie whole or any part of this Act shall have been so extended, 
the I^al Government may, from time to time, by notification in the official 
Gazette, make rules consistent witli this Act— 

(a) to regulate tire procedure to be followed by Magistrates and police- 
oilicers in tiie discharge of any duty imposed upon them by or 
under this Act; 

{b) to prescribe the time, manner, aiul conditions within and under which 
claims for compensation under section i5Af are to be made, the 
particulars to be stated in such claims, the manner in which the 
same are to be verified, and the proceedings (including local en¬ 
quiries, if necessar}q wiiich are to be taken consequent thereon; and 

(f) generally for giving effect to the provisions of this Act. 

(j) All rules made under this Act may, from lime to lime, be amended, add¬ 
ed to, or cancelled by the Local Government. 

47 . It shall be lawful for the Local (Government, in carrying this Act into 
Authority of District Super- effect in any part of llic territories subject to such 
intendentof Police over village Local GovernmciU. to declare that any authority which 

no A’ is or may be exercised by die Magistrate of the 
district over any village-watchman or other village police-officer, for the purposes 
of police, shall be exercised, subject to the general control of the Magistrate of 
the district, by the District SuperiiiLendeiil of LoIice.J 


FORM. 

(ilrr Hiiion S. I 

A B has been appointed a member of the police-force under Act V. of 1861, 
and is vested witii tlie powers, fiinctiuns, and privileges of a police-officer. 

Note.—P or rulings under the Police Act (V. of 1861), see page 313, infra. 


Under the power conferred by the section as it now stands it has been extended as 
follows to— 

(/) upper Burma (except the Shan States), see Notification No. 619, Burma 
Gazette, 1895, Ft. M., p 265; 

(2) Madras [sections 15, 15A. 16, 30, 30A, 31, and 32 of the Act have been ex¬ 
tended to the whole of the Madras {Residency, see Notification No. yaS, 
dated 31st October 1895, Gazette ok India, 2895, 1 * P- ^ 7 ^] I 

(J) Eastern Dv;lrs in the district of Goalpara, see Noiificalion No. 230, Gazette of 
India, 1S97, Pt. 1 ., p. 198. 

For list of provinces and districts to which the Act has been extended by special 
enactments, see note on p. 294, supra. 

* Sub-s. (2) of h. 46 his been extended to Calcutta with modiRcations.—See Bom. 
Act 1 . of 2898. 

t For rules regulating proceedings in Burma under s. t.sA, see Notification No 266, 
Burma Gazette, 1895, Pt. I., p. 44S. 

J For powers conferred under this section in— 

(/) the Central Provinces, see Notifications noted at p. 14 of the Central Provinces 
List of Local Rules and Orders, Ed. 1896; 

(2) Assam, in the districts of Kamrup, Darrang, Sibsagar. Khasi and Jaintia Hills, 
Nowgong, Goal para, Lakhimpur, see Bengal Governinent Notification No. 
i86a^ set out at p. 6 of the Manual of Local Rules and Orders relating to 
Assam, Ed. 1893. 
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SSCTIONS OF THE PoLICB ACT, l86l,^ IN THE FORM IN WHICH THEY ARE EXTEND¬ 
ED TO THE Town and Suburbs of Calcutta by Ben, Act L of 1898, 


I. The following words and expressions in this Act shall have the meaning as- 
DefinitiofiK. signed to them, unless there be something in the subject 

or context repugnant to such construction, that is to say 


105 %. 

Aot^ 




the word ''property" -ihall include any moveable property, money, or valuable 
security: 

words importing the singular number sliall include the plural number, and words 
importing the plural number shall include the singular number : 

words importing the masculine gender shall include females : 
the word "person " shall include a company or corporation . 
the word " month " shall mean a calendar month. 


15, (/) It shall he lawful for the Local Govornrnent, Ily proclamation to be noti- 
gnartennvrof .iiidiiicm.i!pri’irc fi<^d in the official tiajetie, and in such other manner as 
in difitnrbed or dnn;rcniii-..iriM thc I.ocal Government shall direct, t(> declare that any 
at cost of inh-ibitants. its authority has been found to l)e in a dis¬ 

turbed or dangerous stale, or that, from the conduct of the inhabitants of such area, or 
of any class or section of them, or of any p.Tsons resorting to such area, it is expedient 
to increase the number of police. 

{2) It sliall thereupon Ije lawful for the Commissioner of Police, with the sanction 
of the Luca! Government, to employ any police-force in atldiiion to the ordinary fixed 
complement, to be tjuartered in tlic area .specified in such proclamation as aforesaid. 

(j) Subject to the provisions of sub-section (5} of this section, tlie cost of such ad¬ 
ditional police-force ‘^hall hj home by thc inhabitants of such area described in the pro¬ 
clamation. 


(4) Such officer as the Loc d Government may appoint in this behalf, or, in the 
suburbs, the Magistrate ol thc 24.-Pargnnas. aftt;r svu:h empury as he may deem neces¬ 
sary) shall apportion such co'.t among thc inhabitants who are, as aforesaid, liable to 
bear the same, and who shall not have been exempted under tlie next succeeding sub¬ 
section. Such ppportionmcai shall he m:ulc according to such officer's or Magistrate’s 
judgment of tlic respective means within sucii area of such inhabitants. 

(5) It shall be lawful foi the Loc.al Government, by order, to exempt any persons 
or class or section uf such inhabitant ■> from liahility to bc.irany pirtion of such cost. 

(6) Every proclamation wsued under sub-section (r) of this section shall state thc 
period for which it is to remain m torce, but it may bo withdrawn at any lime, or con¬ 
tinued from time to time for a further period or periods, as tlio f.ocaJ Government may 
in each case think lit to direct. 


Hx/tla»ation, —Por the purposes (jf this section, " inhabitants " shall include per¬ 
sons who, themselvc'^ or by their agents or serv.ants, occupy or hold land or other im¬ 
moveable property within such an.M, and landU»nls, who tlium>clves or by their agents 
or ser\'ants, collect rents direct from raiy.iis or occupiers in such area, notwithstanding 
that they do not actually reside therein : 

*5A. U) If, in any area in regard to which any proclamation notified under thc 
. ^ ^ . , last preceding section is in force, death or grievous hurt, 

feww .r'm' or loss of, or danjape to, property, has heen caused b)', 

habitants or pcrvoiiR inicrrMni has ensued from, thc misconduct of thc inhabitants or 

such area or any class or section of them, or of any per¬ 
sons resorting to such area, it shall be lawful for any person who claims to have suffered 
injury from such misconduct to make, within one month from thc date of the injury, or 


* Act V.of i86i. 
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1061 . such shorter period as may be prescribed, an application for compensation to the officer 
— — appointed under section ts, sub-section ( 4 ), or, in the suburbs, the Magistrate of the 
Acts. 24*Parganas. 

(j) It shall thereupon lawful lor the officer appointed as aforesaid, or, in tlio 
suburbs, the Magi^itraie of the J4-Parganas, witli the sanction of the Local Govot- 
ment, after such enquiry as he may deem necessary, and whether any additional police- 
force has or has not been (juartered in such area under the last preceding section, to— 

(«) declare the persons to whom injury has been caused by, or has ensued from, 
.such misconduct ; 

(^) fix the amount ol componsation to be paid to such persons and the manner 
in wiiich Jt is to be distributed among them ; and 

(cf asscss the proportion in which the same shall bu paid— 

(i) by the inhabitants of the area specified in the proclamation (other than 
tiu' applicant), or 

uV) by the inhabitant‘> of the area of whicli the persons resorting as afore¬ 
said are inhabitants, or 

(///) by the inhabitants of botli the said areas. 

who shall not have been exempted from liability topa> under the next succeeding 
sub-scction : 

Provided ifiai the said olficer or Mai^istrate ^hall ma iinkr any dorlaration or 
assessment under thi’i sub-acciion unloa-. he of opinion that sucli injury as aforesaid 
has aiisen from a riot or unlawful aa^embly within the area specified in the proclama¬ 
tion, and that the pjrson who sulforeJ the injury w.i-> frecfrDm blame in respect 

of the occurrences which led to such injury, 

(j) It shall be lawful for the Local (.iuvernment. by ord»T, to exempt any person 
or class or section of such inhabitants from liability u> pay any portion of such com¬ 
pensation. 

( 4 ) Lvery declaration or assessment made, or oialer passed, by thti officer appointed 
as aforesaid or ihe Magistrate of the 24-Pargarias under sub-seclion (2). shall be sub¬ 
ject to revision by the Commisstoner ot the Division or the Local Government, but, save 
as aforesaid, shall be final. 

(5) No civil suit shall be maintainable in respect of any injur\ lor which compen¬ 
sation has been awarded under this section. 

(6) Explanation .—In this section the word infiabitaiUs " shall have the same 
meaning as in the last preceding section. 

16. iif All moneys payable under ^ecLion-* 15 and 15 \ shaii be recoverable by 
K.co-erv ot ...oofK- offica' appoiiitwl und.‘r -,ct-iion 15, sul.-socttun ( 4 ), or 

uridtr ft un'il i: .mil the Magistrate of tlie 24-Parg.iMas, .IS the case may be, 

d^sp,>b.ii fir rivr,M.r. undcT tile provisioHS of thc tiodf of Criminal Procedure 

for the lime l>eing in force in relation i(» the issue and 
execution ol warr.ml-. lor llic lov'y ot lines, f>r by suit in any competent Court, 

{jj AH inone>s paid or recovered undtr soi-tion 15 shall be applied to the main¬ 
tenance of the police-force under such orders as the Local (government shall pass, 

(yj All moneys paid or n^covered under section 15A shall be paid, by the officer 
appointed under section 15, sub-section {4), or ihe Magistrate of the 24-Parganas, as 
the case may be, to the persons to whom, and in the proportions in which, the same are 
payable under the said section 15 A, 
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4fi. tj) The Local Government may, from time to 
time, by notification in thc official Ga^fette, make rules 
consistent with this Act— 


(a) to r^ulate the procedure to be followed by the officer ^pointed under 
section 15, sub-section (4}, the Magistrate, and police-officers in the dis¬ 
charge ef any duty I'mpo^ upon them by or under this Act; 
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{b) to prescribe the ttiiie, manner, and conditions within and under which claims 
for compensation under section 15A ave to be made, the particulars to be 
stated in such claims, the manner in which the same are to be verified, 
and the proceedini^s (including local enquiries, if necessary) which are to 
be taken consequent thereon; and, 

(c) generally, for giving effect to the provisions of this Act. 

(j) All rules made under this Act may, from time to time, be amended, added to, 
or cancelled by the Local Government, 


ACT NO. III. OF 1888.* 

THE POLICE -VCT, 1888. 

Rf.CKIVRD THF (i.-G/s ASSENT ON THE I7TH FEBRUARY 1888. 

Aft Act to amend the Law rtlatin^ to the Re^nlahm of Police, 

Whereas it is expedient to relax tiiose provisions of Acts for the regulation 
of police which restrict the employineiii of police-officers to the presidency, pro¬ 
vince, or place of the police-establishment of which they are members; It is hereby 
enacted as folloM's:-- 

Tiile, extent, and com- 1- (/) This Act may be called **The Police 

menceinent. Act, l88S.’" 

(,?) It extends to tlie whole of British India ; and 

(j) It shall come into force at once. 

2 . (0 NotwithstandiniT anvihini;; in Act of 185^ (tin .-I. t for the better 

Coi»*ititution of pidlrf-forrrs i fi^ulaU-n of the police :ndiw the te*}iiories subject to 
for special piirpose-i. Pye^iihm'v of }*vrt A 7 . Act V. of iS6i 

(itfi Act for the te^nlatoai tf police)^ “ or ilie corresponding law for the time being 
in force in the lerniories administered hy theGoxernor of Bombay in Council/T 
or any Act rcliiing lo the police in any presulcncy-town, the Governor-General 
in ('ouncil may, by nolification in the Gazette vf India, create a genera! police- 
di.slrict embracing parts of tw'o or iimre pre'^idencits, provinces, or places, and di¬ 
rect the enrolment, under Act V. of iHhr,o! a police-force for M?ruce therein.j: 

C * For Statement of Objects and Reasons, see Gazette of India, 1888, Pt. V'., p. 130; 
for Report of the Select Committee, see ibid, [8S8 Pc, IV , p 8, and for Proceedings in 
Council, see itnd^ 1887, Pt, \'’I. p. 100, and 1888, pp. 37 and 40. 

Act Ul. of i$88 has been declared in force in British Baluchistan by the British Balu¬ 
chistan Laws Regulation (I of 1890] 

It has been declared, by notification tinder 5. 3 (a) of the Scheduled Districts Act (XIV. 
of 1874)1 m force in the districts of Haz.irib.tgh, LohArdaga, Manbhum, and Palamau, 
and in Pargana Dhuibhum, and the Kolh/m in the Singbhum district—See Gazette of 
India, 1895, Pt. I , p 130. 

It has been declared in force in Upper Burma (except the Shan States) by the Burma 
Laws Act (XIII. of 1898). 

It had been previously extended thereby notification under 5 . 5 of Act XIV. of 1874. 
—See Gazette of India, 1^2, Pt. 1 ., p 94 

1 * In 8. 3 (/), the words quoted have been substituted for the words, ‘Mhe Bombay 
District Police Act, 1867,*' by the second schedule to the Repealing and Amending Act 
(Xli. of 1891). See now the Bombay District Police Act (Bom. Act IV. of 1890). 

t For nolification issued under these powers, see Gazette of India, 1893, 1896, and 
18981 (H. I., pp. 44, 374, and 130, respectively. 
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1888 . (2) With respect to such a district and the police-force enrolled lherefor» the 

functions of the Local Government under Act V. of 1861, the Code of Criminal 
^ Procedure, 1882,* and any other enactment for tlie time being in force relating to 
police, shall) subject to any orders which the Governor-General in Council may 
make in this behalf, be discliargcd by tlie Governor General in Council, or by 
such L^cal Government or other auinority as the Governor-General in Coun¬ 
cil may appoint,! and the functions of the Inspector General of Police, Deputy 
Inspectors-General, Assistant Inspectors-General, District Superintendents of Po¬ 
lice, and Assistant District Superintendents under Act V. of 1861, and any other 
enactment for the time being in force, shall, subject as aforesaid, be discharged 
by such officer or officers as may be appointed by the authority ordinarily dis¬ 
charging under this sub-section the functions of the Local Government with re¬ 
spect to the district and force. 

(3) Subject to any orders wiiicli the Governor-General in Council may make 
in this behalf, members of a jiolice-force enrolled for service in a general police- 
district created under sub-section (/) shall have, within every part of any presi¬ 
dency, province, or place, of which any part is included in the district, the powers, 
duties, privileges, and liabilities, which, as police-otlicers aj»[»ointed under Act 
V. of 1861, they have within the district. 

(^) Any member of such a force wliom llie authority ordinarily discharging 
with respect thereto the functions of the fxical Cjovernrneiit under sub-section (2) 
has generally or specially enipowered to act under iliis sub-section may, subject to 
any orders which the Governor-General in Council may make in this bolialf, ex¬ 
ercise in any part of the local area in which lie has the powers of a [»Dlice-officer 
under svrb-section (j) any of the powers whicli an officer in charge of a police- 
station lus in that part, and, when so exercising any such power, shall, subject a$ 
aforesaid, be deemed to be an officer in charge of a police-station discharging the 
functions of such an otticer williin the limits of his station. 

(5) Subject to anv orders which the Governor-ficneral in Council may make 
in this behalf, a part of a ]>re>i(lenc>', province, <»r place incliideti in a general po¬ 
lice-district unler sub-section {/), shall not. by reason ot It^uu included therein, 
cease, for the purposes of any enactment relatincr to ji dice, to be |)arl of the pre¬ 
sidency, pro'/ince, or place ot which it forms part. 

(6) For the purposes of thi*^ section, and subject to tlie provisions thereof, 
Act V. of 1861 shall, notwithstanding anything in section 4^ of that Act, be 
deemed to take effect throughout the whole of Hrici.sh India. 

8. Notvvith.standing anything in any of the Acts mentioned or referred to in 
Employment of police-offi- last foregoing section, but subject to any orders 
cers beyond the prc^identy, which the Governor-General in Council may make in 
or plate to which this behalf, a member of the police-establishment of 
any presidency, province, or place may discharge the 
fimciions of a police officer in any part of Briti'sh India beyond the limits of the 
presidency, province, or placi, and shall, while so <lischarging such functions, b<; 
deemed to be a member of the p'^llci-establishmeni of that jjart, and be vested 
with the powers, functions, and [>ri\i]eges, and be subioct to the liabilities of a po¬ 
lice-officer belonging to that C‘itablishraent 


* See naw the Code of Criminal Procedure (Act V. of iSy8). 
t For notification issued under these powers, see Gazette of Indie, 1^92, 1896, and 
169B, Pt I., pp. 44, 374, and 130, respectively. 
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RVLINOS UNDSlt THB POLICB ACT (V, OP l86l). 


A Maoibtbatb onlyp and not a Sessions 
JttdgOi has poirer to try cases under s. 29, 
ActV.ot 1861. S. 152 of the Code of Crimi¬ 
nal Procedure (Act XXV. of 1861) does not 
apply to cases in which there has not been 
a continuous detention of 24 bours.^lNORO- 
BBER ThabAp 1 W. R. 5. [Kemp and Glo- 
W, ]J, Aug. 15, 1864 ] 

A DlPifTY MagisthatEi exercising the 
full powers of a Magistrate, jurisdictionp 
under s. 29, Act V. of 1861, to fine police- 
officers for violation of duty. — Rki-brkncb 
UMDBR S. 434 it? THB CrIMIHAL PkOCBDURB 

Code (Act XXV. of 1861). 4 W. R 2. 
[Kemp and Seton-Karr, |J, Sep 4p 1865.] 

Convictions under the Police Act (V'. of 
x86i) are appealable like other convictions. 
Where the appellants are convicted by an 
officer ezerci.sing the powers of a Magistrate, 
and sentenced to imprisonmentczcerStng the 
limit prescribed by s. 411 of the Code of Cri¬ 
minal Procedure (Act XXV. of i86t). the 
appeal lies to the Sessions Court.— Tha- 
ROOR Dasa, 5 W. R. 22 . [Trevor, Jackson, 
and Glover. JJ. Jan. 31. 1866.] 

A POLiCB-OKPiCBR (chief constable), be¬ 
ing authorized by law to depute ><13 subor¬ 
dinate to proceed to the place where crime 
is reported to have been committedj cannot 
be supposed to have contravened the law by 
not proceeding to the spot himself, and 
therefore the conviciion of the prisoner on 
the charge of wilful violation of duty was 
iliegal.^GovBRNiiENT V. Kakamut Khas, 
I Agra H. C. R. 1. [Roberts and Turner, 
JJ. July 17, 1866.] 

Whkri an accused was charged before 
the Sessions Judge under both s. 409, Penal 
Code, and under the special law, 5. 29, Act 
V. of 1861, and was acquitted under the for- 
mar section, it was held that the Sessions 
Judge could not convict under the letter law, 
as the Magistrate alone has jurisdiction to 
convict under that law. — Bhoobun Singh, 
9 W. R. 36. [Loch and Hobhouse, JJ. 
March 23, 1868.J 

Placing tambaos in a public thoroughfare 
ia an offence under s. 34 of Act V. of 1861. 
But a Sub-Magistrate is nut competent of 
hts own motiun to institute the prosecution. 
-^OUBRN r. Ambbr, 2 N.-W. P. 5. [Tur¬ 
ner and Spankie, Jj. Jan. 8 1870.] 

Where a police-officer duly appointed 
lar Act V.of iSdi was engaged in thedis- 
tfe of his doty as such police-officer at a 
time when an unlawful assembly took place, 
Hms held that he was competent to appie* 
«MBd any of the members of such unlawful 
aaaambiy; and a person who rescued the 
pETty apprehended was convicted of rescu- 
ia| fnmi lawful custody within the meaning 


of s. 225 of the Penal Code.-«QuEBN n. As¬ 
sam Shuerekp, 13 W. R. 75- [Phear and 
Mitter, JJ, May 17, 1870.] 

A VOLICB-OPFICBR negligently or impro¬ 
perly submitting an incorrect report of a lo¬ 
cal investigation may be punished under s. 
29of Act V. of i 8 < 5 r in cases where the proof 
is insufficient to bring the case under s. ai8 
of the Penal Code.— Boroda Kant Moo- 
KHOPADHYA, 1$ W. R. 17. [Normao, Offg. 
C.J.,and Loch,]. Feb. 11, 1871.] 

In a prosecution under the Police Act (V. 
of 1861) the Magistrate is bound to take into 
consideration and determine a prisoner's 
plea that he is a European British subject. 
S. 29 of Act V. of 1861 does not give to the 
Magistrate jurisdiction over European Bri¬ 
tish subjects. — Quhbn r. Hbarn, 3 N.-W. 
P. 128. [Turner, J. June 3, 1871,] 

A POLICE OFFICER Under suspension can¬ 
not be convicted, under s. 29, Act V. of i86iy 
of withdrawing from the duties of his office 
without permission,— Quebn e. Dinonath 
Gangooly, 17 W. R. 12; 8 B. L. R. Ap. 
58* [Kemp and Jackson, JJ. Feb. 10,1872.] 

Before a police-officer can be convicted 
of an offence under s. 29, Act V. of t86i| it 
must be found that he is guilty, not of mere 
neglect, but of deliberate and intentional 
violation of duty. — Radhoo Singh, 17 W. 
R. 34: 8 B, L. R. Ap. < 5 o. [Bayley and 
Markby, JJ. March 2, 1872.] 

Whbrk a Magistrate appointed special 
constables under s. 17, Art V. of 1861, on the 
ground that a murder had occurred, and he 
was apprehensive that frequent murders 
would take place, it was fuid that his orders 
were illegal, that section referring to cases 
of unlawful assembly, riot, or disturbance of 
peace only; but that, as the order was one 
of a purely executive nature, the High Court 
had no ptiiver to interfere with it. The Ma- 
giMrate should rather have proceeded un¬ 
der B. 15 of the Act, and applied for sanc¬ 
tion to an increase in the police-force.'-^Ro- 
HOMAN SiRKAR. i8 VV. R. €7; lO B, L. R. 
Ap. 4. "Kemp and Glover, JJ. Nov. 29, 
187a.] 

Mrrb rashness or negligence on the part 
of a police-officer before ordering the search 
of a man's house for stolen property does 
not constitute an offence amounting to viola¬ 
tion of duty under s. 29, Act V. of 1861. 
The violation there intended must be wil¬ 
ful intentional violation of some clear duty 
or other.^QtTBRN e. Bolaki Lall, 19 W. R. 
7. [Jackson and Markby, JJ. Dec. 17, 

Under Act V. of 1861, a polic^omcer is 
bound to communicate informatiem to his 

superior officer leyarding the commission of 

[Cr. Ct M.- 41 .J 


lasi. 

AotO. 
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Aote. a tiot affecting the public peace, and to 
make aa entry thereof in the diary which 
he is required by s. 44 of that Act to keep, 
and the omission to give such information 
brills him within the purview of s. 177 of 
the Penal Code.^SvBD Futteh Mahomed, 
W. R. 30. [Kemp and Glover, jj. 
Jan. 17, 1874.] 

S. 4a of Act V. of 1661 (which refers to 
all actions and prosecutions, by persons 
deeming themselves aggrieved, against any 
person, which may be lawfully brought for 
anything done, or intended to be done, un¬ 
der the provisions of the Act, or under the 
general police-powers given by it) no 
bearing on, or connection with, s. 29 of the 
Act, by which police officers are punishable 
for breaches of discipline and disobedience 
of orders committed by them as against 
their immediate superiors, and the rules and 
regulations of the body in which they have 
been enrolled.— Qvuesv. Hazah Mir Khan, 
7 N.-W. P. 237. [Spankie, J. April 13, 

>875.3 

Acts or omissions punishable under Act 
V.of 1861, s. 29, come within the category 
of offences punishable under any law other 
than the Penal Code" (Code of Criminal 
Procedure, s, 8), and those offences like¬ 
wise fall within the terms of s. 148 of the 
same Code <—Quren v. Golam Arabbs, 25 
W» R. 20. [Jackson and McDonell, JJ. 
Feb 16, 1876.] 

Where a police-officer, who had been 
called on to answer to a charge of bribery, 
which was not sustained by the evidence, 
was found guilty of violation of duty under 
s. 29, Act V. of 1861, of which offence the 
trying officer found sufficient evidence in 
the course of the trial, held that an accused 
person called on to answer to a specific 
charge cannot be convicted on an entirely 
different charge without previous notice of 
the offence imputed to him, and opportuni- 
ty being afforded him of meeting the accu¬ 
sation under s. 23, Act V. of 1861. A 
police-officer is not bound to arrest a person 
against whom no proceedings have been 
directed if he believes that he has not 
sufficient grounds for apprehending him.^ 
Grrbsh Chundfr Nundbb, a6 W. R. 8 
[Morris and McDonell, JJ. Sep 7, 1876.] 

Tub failure of a police-constable to re¬ 
sume his duty on the expiration of his leave 
does not constitute an offence under s. 29, 
Act V. of 1861 .—In the Matter of the 
Pbtition of Janokinath Gupta : Empress 
V Jamokinath Gupta, I. L. RM6Cal.625; 

8 & L. R. 58* [Mitter and Maclean, Jj. 

* 7 < 18B1 ] [S. 29 has since been 
aflooBdod.} 


S. 29 of Act V. of 1861 is not applicabia 
to persons who are not police-offioatt. 
Where a Magistrate, acting merely on oer« 
tain information cootained in a letter ad¬ 
dressed to him, convicted a person for ob¬ 
struction and nuisance, the High Court set 
aside the conviction on the ground that 
there was no complaint and no evidence.-*- 
Ram Kumar, 10 C L. R. 521. [McDonell 
and Field, JJ. Mar. 31, 1881.] 

A POLICE-OFFICER obtained leave of ab¬ 
sence for one month, a substitute being ap¬ 
pointed and overstayed his leave twen^- 
nine days. Held that such absence without 
leave did not amount to “withdrawal from 
the duties of his office without permission" 
within the meaning of s. 29 of Act V. of 
1861.— Empress v. Salig Ram, L L. R.,6 
-^ 11 - 49.S- [Duthoit, J. June 27, 1884.] 
[S. 29 has since been amended.] 

A District Superintendent of Police di¬ 
rected his constables to cut down the 
jungle in the vicinity of their lines and, on 
their refusal to comply, ordered them extra 
drill every day. One of such constables, 
not turning out to such extra drill, was there¬ 
upon prosecuted, and convicted of neglect 
of duty under s. 29, Act V. of 1861. Held 
that s. 29 provided for no such offence, and 
that any neglect of duty, short of a violation 
of duty, does not amount to an offence under 
that section. Held, further, that the omis¬ 
sion to attend such extra drill did not amount 
to an offence under that section, as the words 
" lawful order ” used in the section mean an 
order which the authority mentioned therein 
is competent to make, and it did not appear 
that a District Superintendent of Police was 
competent to order his constables to cut 
down the jungle in the vicinity of their 
line.s, and, on their refusal to do so, to order 
them extra drill ^-Bhola Nath DaS, I. L. 
R.. 12 CaL 427. 'Mitter and Agnew, JJ. 
Dec. 4 1885 ] 

A POLicB-coNSTABLE was suspended, and 
ordered to remain in the lines during sus¬ 
pension. Despite the order, he absented 
himself therefrom without leave. He was 
convicted under s. 29 of Act V. of i8bi. 
Held that s. 29 of Act V of 1861 contem¬ 
plates that the person to be charged with ao 
offence under it must have been, at the time 
of his doing the art in respect of which the 
charge is preferred, a poUce-constable with¬ 
in the meaning of that Act. When a po¬ 
lice-officer is suspended, he ceases to be n 
police officer; the conviction was thereftMe 
wrong. Queen v. Dinemath Gangoely (8 B. 
L. R. Ap. 58) followed.—OuBBK-EitPtBBB 
V, Durga, I. L. R., to All. 459. [Straight, 
J. June 83, 1888.] 
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These is no express power given by Act 
V. of 1861 to any officer, save the Inspector- 
General of Police, to mike rules; therefore 
the violation of a general rule, alleged to have 
bean made by a District Superintendent of 
Police to the effect that constables are to be 
within the lines at a particular time or at 
roll-call, is not punishable under s. 29 of the 
Act. Semble .—^The violation of a special 
order made by a District Superintendent of 
Police, requiring the presence of an officer 
or of certain officers within the police-lines, 
and issued expressly to him or each of them, 
would come within s, 290! the Act as being 
not **a rule or regulation/' but a '‘lawful 
order/' made by a competent authority, and 
relating to the duties of the officer or offi- 
cers-^/n V# Abdul Hossein, Quren-Em- 
pRKSse. Abdul Hossein, I. L. R.. 15 Cal. 
194 [Prinsep and Pigot, J]. Aug. 29, 
1887.] 

The operation of s. 560 of the Code of 
Criminal Procedure is restricted to cases 
instituted by "complaint ” as defined in the 
Code, or upon information given to a police- 
officer or a Magistrate, and consequently 


that section has no application to a case 
instituted on a police-report, or on infor¬ 
mation given by a police-officer, 

Whether, under the section, a Magistrate 
has power to make an order for imprison¬ 
ment in default of payment of the com¬ 
pensation awarded ? A polite constable 
arrested a carter, and charged him before a 
Magistrate with an offence under's. 34 of 
Act V. of 1861. The Magistrate acquitted 
the accused, and directed, under s. 560 of 
the Code, that the police-constable should 
pay him Rs. 20 as compensation, or undergo 
simple imprisonment for a fortnight. Held 
that, as the section had no application to 
the ca<;e, the order was illegal, being made 
without jurisdiction. Held, further, thati 
even if the Magistrate had power under the 
Code to pass an order for imprisonment in 
default of payment of compensation awarded 
under s. 560, it was illegal to pass such an 
order until some attempt had been made to 
levy the amount in the manner provided by 
s. 386 for the levying of a 6ne.— Ramjhbvan 
Koormi V, Durgachurn Sadhukhan, L L. 
R., 21 Cal. 799. [Beverley and Banerjeeit 
JJ. July 4, 1894 :' 


laei. 
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ACT NO. VI. OF 1898, 

THE INDIAN POST OFFICE ACT, 1898. 
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75. Delegation of powers, other than rnie* 

making powers, to Dlreetor-Gonerat. 

76. Refml. 

77. Saving. 


THE FIRST SCHEDULE.— iHLAtiD 

POSTAOB RATta. 

THE SECOND SCHEDULE.-EtiACT* 

MINTl BBPBALBO. 
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ACT NO. VL OF 1898 * 

THE INDIAN POST OFFICE ACT, 1898. 

Passed by the Governor-General of India in Council* 
Rtctioid the oseentofthe Governor-Gerural on the 2and March t 8 g 8 . 


An Act to consolidate and amend the Lam relating to the Post Office in Indta. 


Whereas it is expedient to consolidate and amend the law relating to the 
Poet Office in India; It is hereby enacted as follows;— 


CHAPTER I. 

Preliminary. 

Short title, extent, eppUca- (^) This Act may be called ** The Indian Post 

tion, and comnieocemeTit. Office Act, 1898.'' 

(;r) It extends to the whole ot British India, inclusive of * * * f British 
Baluchistan, the Sanlal Parganas, and the Pargana of Spiti; and it applies also 
to— 

(a) all Native Indian subjects of Her Majesty in any place without and be¬ 
yond British India; 

(i) all other British subjects within the territories of any Native Prince or 
Chief in India; and 

(<r) al! servants of the Queen, whether British subjects or not, within the 
territories of any Native Prince or Chief in India. 

(;;) Itsliall come into force on the first day of July, 1898. 


Definitions. 


2 - In this Act, unless there is anything repug¬ 
nant in the subject or context,— 

(d) the expression “ Director-Generalmeans the Director-General of the 
Post Office of India : 


(i) the expression “inland," used in relation to a postal article, means— 

(i) posted in British India, and addressed to any place in British India 

or to any place for which a post office is established by the Go¬ 
vernor-General in Council beyond the limits of British India; or 

(ii) posted at any post oflice established by the Governor-General in 

Council beyond the limits of British India, and addressed to any 
place for which any such post office is established, or to any place 
in Britisli India: 


* For Statement of Objects and Reasons, see Gaaette of India, 1897, Pt. V., p. ,185 : 
for Report of the Select Coinroittet*, see 1898, Pt. V^, p. an ; for Proceedings in 
Council, tea tAt< 1897. Pt. VI., p.349 : i&fd. 1S98, Pt VI.. pp. 33, 99, and 285 to 289 

The Act has been applied, under s. 3 (j) of the Chin Hills Regulation (V. cf 1896), 
to tracte in which es. a and 4 to 41 of the Regulation have been applied.—See Burma 
Gaaette, 1898, Pt. h, p. 564. 

it wai declared in force in Upper Burma (except the Shan States) by the Burma Laws 
Act (XIII. of 1898). 

As to roles made under the Post Office Act which are now in force, or are in force from 
time to time, see the Indian Postal Guide, which is published by the Post OfRce hall- 
ytttly, 

t Here the words, “ Upper Burma,'' have been repealed by the Burma Laws Act (XUL 
ol i 898 ).«^Sie the FiHb Schedule. 
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(c) the expreBsion ^mail bag’' inclades abag» box, parcel, or any other 
envelope or covering in which postal articles, in course of transn^ 
sion by post, are conveyed, whether it does or does not contain any 
such article: 

{d) the expression mail ship " means a ship employed for carrying mails, 
pursuant to contract or continuing arrangement, by the Govern¬ 
ment of India or Her Majesty’s Government, or the Government 
of any British possession or foreign country: 

(r) the expression '' odicer of the post office " includes any person employ¬ 
ed in any business of the post office, or on behalf of the post office: 

(/) the expression “ postage ” means the duty chargeable for the transmis¬ 
sion by post of postal articles: 

(g) the expression “ postage stamp " means any stamp provided by the 
Governor-General in Council for denoting postage or other fees or 
sums payable in respect of postal articles under this Act, and in¬ 
cludes adhesive postage stamps and stamps printed, embossed, im¬ 
pressed, or otherwise indicated on any envelope, wrapper, postcard, 
or other article: 

{h) the expression '* post office '' includes every house, building, room, car¬ 
riage, or place used for the purposes of Uie post office, and eveiy 
letter-box provided bv the post office for the reception of postad 
articles: 

(i) the expression *' postal article” includes a letter, postcard, newspaper, 
boc-k, pattern, or sample packet, parcel, and every article or thing 
transmissible by ])Ost: 

(/) die expression “ Post-Mastor-General" includes a Deputy Post-Master- 
General or other officer exercising the powers of a Post-Master- 
General ; and 

(;fe) the expression the Post Office ’’^means the department presided over 
by the Director-General. 

Meanioirsof course of 

transmission by post’* and 3 . For the purposes of this Act— 

** delivery.” 

(a) a postal article shall be deemed to be in course of transmission by post 
from the time oi its being delivered to a post office to the time of 
its being delivered to the addressee, or of its being returned to the 
sender or oiherviMse disposed of under Chapter ViL; 

(^) the deliver!'' of a postal article of any description lo a postman or oilier 
person autliorized to receive postal articles of that description for 
the post shall be deemed to be a delivery lo a post office; and 

(f) the delivery of a postal article at the house or office of the addressee, or 
to the addressee, or his servant or agent or other person considered 
to be auihorizeil to receive the article according to ffie usual man¬ 
ner of delivering ;postal'ariicles to the addressee, shall be deemed 
to be delivery to the addressee, 


ta». 

▲et6. 
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CHAPTER II. 

Privileos and Protection op the Govirnmint. 

4. (f) Wherever within British India posts or postal communications are 
Exdttsipe privOere of con- esubliahed by the Governor Grnieral in Council, the 

voyiag tetters roatrved to the Governor-Genmul in Council shall have the exclusive 
Goveroneot. privilege of conveying by post, from one place to an¬ 

other, all letters, except in die following cases, and shall also have the exclusive 
privilege of performing all the incidental services of receiving, collecting, sending, 
despatching, and delivering all letters, except in the following cases, that Is to 
say:— 

(tf) letters sent by a private friend in his way, journey, or travel, to be deli¬ 
vered by him to the person to whom they are directed, without 
hire, reward, or other profit or advantage for receiving, carrying, 
or delivering them; 

{d) letters solely concerning the affairs of the sender or receiver thereof 
sent by a messenger on purpose; and 

(r) letters solely concerning ^ds or property sent either by sea or by 
land to be delivered with the goods or property which the letters 
concern, without hire, reward, or other profit or advantage for 
receiving, carrying, or delivering them: 

Provided that nothing in this section shall authorize any person to make a 
collection of letters except.d as aforesaid for the purpose of sending them other¬ 
wise than by post. 

(j) For the purposes of this section and section 5, the expression “ letters 
includes postcards. 

5 . Wherever within British India posts or postal communications are estab- 
Certain persons expressly lishod by the Govemor-General in Council, the follow- 

forbidden to convey letters. ing persons arc cxprcssiy forbidden to collect, carry, 
lender, or deliver letters, or to receive letters for the purpose of carrying or deliver¬ 
ing them, although they obtain no hire, reward, or other profit or advantage for so 
doing, that is to say:— 

(a) common carriers of passengers or goods, and their servants or agents, 
except as regards letters solely concerning goods in their carts or 
carriages; and 

(fi) owners and masters of vessels sailing or passing on any river or canal 
in British India, or between any ports or places in British India, and 
their servants or agents, except as regards letters solely concerning 
goods on board, and except as regards postal articles received for 
conye)'ance under Chapter VIII. 

6. The Secretary of State for India in Council shall not incur any liability 
EiMiptio. from liability for reason of the loss, misdelivery, or delay of. or dam- 

loss, mud»Uv«ryj delay, or da- age to, any postal article in course of transmission by 
nsfe. post, except in so far as such liability may in express 

terms be undertaken by the Governor-General in Council as hereinafter provided; 
and no officer of the post office shall incur any liability by reason of any such loss, 
misdelivery, delay, or damage, unless he has caused the same fraudulently or by 
bis wilful act or default. 


I9f». 


[Cr. CU M.-4a.J 
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Aet 6. Postage. 

7 . {/) The Governor-General in Council may, by notification In the OauiU 
Power to fix rates of rnlend of India, fix the rates* of postage and other sums to 
liostafie. be charged in respect of postal articles sent the 

inland post under this Act, and may make rules as to the scale of weights, termSi 
'and conditions subject to which the rates so fixed shall be chaiged; 

Provided that the highest rate of postage, when prepaid, shall not exceed the 
rate set forth for each class of postal articles in the first schedule. 

(a) Unless and until such notification as aforesaid is issued, the rates set 
iorth in the said schedule shall be the rates chargeable under this Act. 

(y) The Governor-General in Council may, by notification in the Gaze/ie of 
India, declare what packets may be sent by the inland post as book, pattern, and 
sample packets within the meaning of this Act. 

Power to make rules as to 8 . The Govemor-General in Council may, by 
payment of postage and fees i a 
in certain cases. ruiey 

[a) require the prepajmcnl of postage on inland postal articles or any class 
of inland postal articles, and prescribe the manner in which pre¬ 
payment shall be made: 

{h) prescribe the postage to be charged on inland postal articles when the 
postage is not prepaid or is insufficiently prepaid ; 

(f) provide for the re-direction of postal articles and the transmission by 
post of articles so re-dirf?cted, either free of charge or subject to 
such further charge as may be specified in the rules; and 

(jf/) prescribe the fees to be charged for the “express delivery’* of postal 
articles, in addition to, or instead of, any other postage chargeable 
thereon under this Act. 

Explanation. —“ Express delivery ’* means delivery by a special messenger or 
conveyance. 

9 . (/) The Governor-General in Council may make rules providing for the 
Power to make rules as to registration of newspapers for transmission by inland 
registered newspapers. post as registered newspapers. 

(2) For the purpose of such registration, every publication, consisting, whol¬ 
ly or in great part, of political or other news, or of articles relating thereto, or to 
other current topics, with or without advertisements, shall be deemt^ a newq^aper, 
subject to the following conditions, namely:— 

(7) that it is published in numbers at intervals of not more than thirty-one 
days; and 

(d) that it has a bondfdt list of subscribers. 


* For notification fixing rates of postage on inland letters, see Gazette of India 
i8p8 Pt. I., p. 960. 

t For revised rates of postage on registered newspapers with effect from the isl Octo* 
b^r 1808. see Gautle of India i8w?. Pt. I. p 856 
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(j) Ar extra or supplement to a newspaper, bearing the same date as the 
new^pnr^ and transmitted therewith, shall be deemed to be part o£ the news^ 
paper; 

Provided that no such extra or supplement shall be so deemed unless it con- 
, siata, wholly or in great part, of matter like that of the new^aper, and has the title 
and date of publication of the newspaper printed at the top of each page. 

Explanation .—Nothing in this section or in the rules thereunder shall be 
construed to render it compulsory to send newspapers by the inland post, 

10 . (/) Where arrangements are in force with the United Kingdom, or with 
doctarc rates oi any British possession or foreign country, for the 

* foieign postage. transmission by post of postal articles between British 

India and the United Kingdom or such possession or country, the Governor- 
General in Council may, in conformity with the provisions of such arrangements, 
declare what postage rates and other sums shall be charged in respect of such 
postal articles, and may make rules as to tlie scale of weight, terms, and condi¬ 
tions subject to which the rates so declared shall be charged* 

(j) Unless and until such declaration as aforesaid is made, the existing rates 
and regulations shall continue in force. 

11 . (/) The addressee of a postal article on which postage or any other 
Liability for payment of sum chargeable under this Act is due shaJ) be bound 

p«>stage. jQ pay postage or sum so chargeable on bis ac¬ 

cepting delivery of the postal article, unless he forttiwith returns it unopened: 

Provided that, if any such postal article appears, to the satisfaction of the 
PosUMaster-General, to have been maliciously sent for the purpose of annoying 
the addressee, he may remit the postage. 

(a) If any postal article on whn h postage or any other sum chargeable un- 
<Ier this Act is due is refused or returned as aforesaid, or if the addressee is dead 
or cannot be found, then the sender bhalt be bound to pay the postage or sum 
clue thereon under this Act. 

12 . If any person refuses to pay any postage or other sum due from him 
Recovery of postage and under this Act in rcspeci of any postal atiicle, the Sum 

other sums due in rc&pect of so duc inav, ou application made by an officer of the 
poital articles. ofhcc authorized in this behalf by the written 

order of the Posl-Mastcr-General, be recovered for the use of the post office 
from the person so refusing, as it it were a fine imposed under this Act, by any 
Magistrate having jurisdiction where that jwrson may, for the time being, be re¬ 
sident; and the Post-M:is*.er-Generai may funlief direct that any other postal 
article, not being on Her Majesty’s service, addressed to that person, shall be 
withheld from him until the sum so due is paid or recovered as aforesaid. 

18 . When a postal article on which any dutv of customs is payable lias 
Customs-duty paid by the been received by post from any place beyond rhe 
post ofhee to be recoverable limits of llrilish liulja, and the duty has been paid by 
as ptisUge. postal authorities at any customs-pori or elsewhere, 

the amount of the duty shall be recoverable as if it were postage due under this 
AcU 


idm 


• For notihcetion extending Indian inUnd rates of postage to letters. 5tc., sent to 
Ceylon, lee Gisetta of India, Pi. 1., p. 1170 

For noti6cation prescribing rates of postage letters from British IndM to the United 
Kingdom and to certain British possessions sc« Ns> 48.IJ-S.R., dated Nov. 4. 189S and 
No. dated Dec. a6, 1898, Gaaettc of Ind^j Ft, !, pp. 1086 and laii. 
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office marks frimd- 14. In ever j proceeding forlhe recovery of uli 
/^rewdMceof cmuio facts postage or oiher mm alleged to be due un^r fh» 
* Act in respect of a postal article— 

(a) the production of the postal aiticlcp having thereon the officii mark 
it the post office denoting that the article has been lefusedt or tbu 
the addressee is dead or cannot be found, shall be pnmd^acii 
evidence of the fact so denoted, and 

(t) the person from nrhom the postal article purports to have come shall, 
until the contraij is proved, be deemed to be the sender thereof* 

15. The official mark on a postal article denoting that any postage or 
Official mark to be evidence Other sum IS due in respect thereof to the post office 
of amount of postage. of British India or to the post office of the United 

Kingdom, or of any British possession or foreign country, shall be frimd-/acH 
evidence that the stun denoted as aforesaid is so due. 

CHAPTER IV. 

Postage Stamps. 

f^ovision of postage stamps 16 . {/J The CjOvcmor~GeneraI in Council shall 

and power to make rules as cause postage stamps to be provided of such kinds and 
to them. denoting such values as he may think necessary for the 

purposes of this Ad. 

(^) The Governor-General in Council may make rules as to the supply, 
sale, and use of postage stamps. 

(j) In particular and vithout prejudice to the generality of the foregoing 
power, such rules may— 

(a) fix the price at which postage stamps shall be sold; 

(d) declare the classes of postal articles in respect of which postage stamps 
shall be used for the payment of postage or other sums chargeable 
under this Ad; 

(^) prescribe the conditions with regard to perforation, defacement, and all 
other matters subject to which postage stamps may be accepted or 
refused in payment of postage or other sums; 

{d) regulate the custody, supply, and sale of fK> 5 tage stamps; 

(i) declare the persons by whom, and the terms and conditions subject to 
which, postage stamps may be sold: and 

{/) prescribe the dudes and remuneration of persons selling postage stamps. 

17 . Postage stamps provided under section i6 shall be deemed to be stamps 
Postage stamps to bedeem. issued by Government for the purpose of revenue 
•d to be stamps (or the pur- within the meaning of the Indian Penal Code,* and, 
pole of revenue. subject to the Other provisions of this Act, shall be 

used for the prepayment of postage or other sums chargeable under this Ad in 
respect of postal articles, except where the Governor-General in Council directs 
that prepayment shall be made in some other way. 


1898, 

Affita 


Act XLV. of i860. 
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CHAPTER V, 

Conditions of Transmission or Postal Articles^ 

18» (/) The Governor-^General in Council maj, by rale,* provide for the 
Hi MUmj to sender of re-dellverjr to the Render, without reference to the con- 
iwi to l in course of sent of the addressee and subject to such cooditfons 

tiansMisiiOD by post. ^ jn^y ^ deemed fit, of anjr postal article in 

course of transmission by post 

(a) Save as provided bj anj rules that ma^ be made under sub-section (/X 
the sender shall not be entitled to recidl a post^ article in course of transmission 
by post. 

19. (/} Except as otherwise pitmded by rule, and subject to such condi* 
Traimisnonbypr^ of any- tioDS as may be prescri^d thereby, no person shall 
thioa injnnoai prohibited. g^tid by post any explosive, dangerous, filthy, noxious, 
or deleterious substance, any sharp Instrument not properly protect^, or any living 
creature which is either noxious or likely to injure postal articles in course of trans¬ 
mission by post or any officer of the post office. 

( 2 ) No person shall send by post any article or thing which is likely to in¬ 
jure pcMta] articles in course of transmission by post or any officer of the post 
office. 


TrAnamistioD by post of any- 
iodecentj kc,, prohi- 


ao. No person shall send by post— 


(a) any indecent or obscene printing, painting, photograph, lithograph, 
engraving, book, or card, or any other indecent or obscene article, or 

(j) any postal article having thereon, or on tlie cover thereof, any words, 
marks, or designs of an indecent, obscene, seditious, scurrilous, 
threatening, or grossly offensive character. 

Power to make rniea as to 21. (/) The Governor-General in Council may 
transmissioo by post of pos- make rules as to the transmission by post of postal 

articles. 

( 2 ) In particular and without prejudice to the generality of the foregoing 
power, such rules may— 

(a) provide for the granting receipts for, and the granting and obtaining 
certificates of posting and delivery of, postal articles, and the sums 
to be paid, in addition to any other postage, for such receipts and 
certificates; and 

(3) regulate covers, form, dimensions, maximum weight and enclosures, 
and the use of postal articles, otlier than letters, for making com¬ 
munications. 

(j) Postal articles shall be posted and delivered at such times and in such 
manner as the Director-Genexal may, by order, from time to time appoint. 

22. (/) Where the despatch or delivery from a post office of letters would 
PbwertopoitpQnedespatch be delayed by the despatch or delivery therefrom at 
or Mivory of certain postal the same time of book, pattern, or sample packets and 
**^“***- parcels, or any of them, such packets or parcels, or 

^ For such rules, see Notification N01 sSja-S. R.^ dated June *4, 1898, Gasette of 
India, 1898, Pt. I.. p. 686. 
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1800* any of tfiem, may, subject to such rules * as the Governor-General in Council 
. may make in this behalf, be detained in the post office so long as may be neces* 
aaiy. 

ia) Where separate parcel posts are established, parcels may be forwstrded 
and conveyed by them, being detained, if necessary, in the post office for that pur- 
pose, 

28. (/) Any postal ariicle sent by post in contravention of any of the pro* 
Pcnwer to deal wuh postal visions of this Act may be detained and either retum- 
articks posted in cootraven- ed to the Sender or forwarded to destination, in each 
tion of Act. Qjje charged with such additional postage (if any) as 

the Governor-General in Council may, by rule, direct. 

(j) Any officer in charge of a post office or authorized by the Post-Master^ 
General in this behalf may open or unfasten any newspaper or any book, pattern^ 
or sample packet, in cours:: of transmission by post, wliich he suspects to have 
been sent by post in contravention of section ai, or of any of the provisions of 
this Act relating to postage, 

(j) Notwithstanding anytliing in sub-section (/)— 

{a) any postal article sent by post in contravention of the provisions of sec¬ 
tion 19 may, under the authority of tlic Post-Master-Ueneral, if fie- 
cessar}', be opened and destroyed ; and 

(^) any postal article sent by post in contravention of the provisions of sec¬ 
tion 20 may, under the authority of the Post-Master-Geneml, be 
destroyed. 

24. Where a postal article, suspected to contain any contraband goods or 
Power to deal with postal anything liable to duly, is received for delivery at a 
articles cuntamingfrriods con- post office, tho officer in charge of the post office shall 
trabandor liable to duty. ^ notice in writing to the addressee inviting him 

to attend, either in person or by agent, within a specified time at the post office, 
and shall, in the presence of the addressee or his agent, or if the addressee or his 
agent fails to attend as aforesaid then in his absence, open and examine the pos¬ 
tal article: 

Provided, first, that, if the Director-General so directs in the case of any 
post office or class of post offices, the officf^r in charge of tlie post office sluU call 
in two respectable persons as witnesses before he opens a postal article in Uic ab¬ 
sence of the addressee or his agent: 

Provided, secondly, that in all cases a postal article, after being opened un¬ 
der this section, shall be delivered to the addressee, unless it is required for the 
purpose of any further proceeding under this or any other law or enactment for 
the time being in force, and that the opening of the postal article and the circum¬ 
stances connected therewiffi shall be immediately reported to the Post-Master- 
General: 

Provided, thirdly, that nothing in this section shall prevent the derention of 
parcels, received by post from any place beyond the limits of British India, at the 
customs-port or other place at which they arc received and the opening of par¬ 
cels so received by the Customs Autliorities for the pur^iose of lev)iag any duty 
of customs 


• For rules as to detention and disposal of undelivered postal arltcles. see NoUfica- 
tion No. aSja S. R., dated June 24. 1898, see Gazette ol India, 1898. Pt I, p. 686. 
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s». Where & OiOt'ific^ition had been published under section 19 o! the Sea 16 ^.', 
, Pemvf to iotoKo^ notified Customs Act, 1878 • in respect of any goods of any 
goods durioctranBrntaaion by specified description, any officer of the post office em- AotOi, 
P®®** powered in this l^balf by the Governor-General in 

Council may search, or cause search to be made, for any such goods in course of 
transmission by post, and shall deliver all such goods found to such officer as the 
(^vemor-General in Council may appoint in this behalf, and such goods may be 
disposed ci in such manner as the Governor-General in Council may direct. 

28 . (/) On the occurrence of any public emergency, or in the interest of 
Power to intercept postal the public safety or tranquillity, the Governor-General 
articles for public good. in Council, or a Local Government, or any officer spe¬ 
cially authorized in this behalf by the Governor-General in Council, may, by or¬ 
der in writing, direct that any postal article or class or description of postal arti¬ 
cles in course of transmission by post shall be intercepted or detained, or shall be 
delivered to the Government, or to an officer thereof mentioned in the order, to be 
disposed of in .such manner as the Governor-General in Council may direct. 

(^) If any doubt arises as to the existence of a public emergency, or as to 
whether any act done under sub-section (r) was in the interest of the public safety 
or imnquillity, a certificate signed by a Secretary to the Government of India or 
to the Local Government shall be conclusive proof on the point. 

Power to deal with postal r v ,iri 1 - . . 

iTtic^ from abroad bcanng 37 . (/) Where a postal article is received by 

fictitious or prtviousiy-uscd post from any placc beyond the limits of British India— 
stamps. 

(a) bearing a fictitious postage stamp, that is to say, any facsimile or imi¬ 
tation or representation of a postage stamp; or 

(d) purporting to be prepaid witli any postage stamp which has been pre¬ 
viously used to prepay any other postal article, 

the officer in charge of the post office at which the postal article is received 
shall send a notice to die addressee inviting him to attend, either in person or by 
agent, within a specified time at the post office to receive dtlivery of the postal 
article. 

(2) If the addressee or his agent attends at the post office within the time 
specified in the notice, and consents to make known to the officer in charge of the 
post office the name and address of the sender of the postal artcle. and to re-de¬ 
liver to the officer aforesaid the portion of die postal article which bears the ad¬ 
dress and the fictitious or previously used ^>ostage stamp, or, if the postal article 
is inseparable from the stamp, ihc entire postal article, the postal article shall be 
delivered to die addressee or lus agent, 

(j) If the addressee or his agent fails to attend at the post office within the 
drae specified in the notice or. having attended within that time, refuses to make 
known the name and address of the sender, or to rc-deliver the postal article or 
portion thereof as required by sub-section (jr), the postal article shall not be deli¬ 
vered to him, but shall be disposed of in such manner as the Governor-General 
in Cotmcil may direct. 

For the purposes of this section, the expression “ postage 
stamp ” includes any postage stamp for denoting any rale or duty of posl^c of 
any part of Her Majesty's dominions, or of any Native Stale or foreign counoy- 


Art VlU.of 187B 
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A«rt O. Rboistration, Insurance, and Valub-pataele Post. 

88 . The sender of a postal article may, subject to the other provisions tif 
Repitnttoa of po^l acti- Act, have the article registered at the post office at 
which it is posted, and require a receipt therefor; and 
the Grovenior-General in Council may, by notification in the Gauite In^ 
reel that, in addition to any postage chargeable under this Act, such farther fee as 
may be fixed by the notification shall be paid on account of the registration of pos¬ 
tal articles. 

Power to mmke rules as to 29. (/) The Governor-General in Council may 
rrffisintiou^ make rules as to the registration of postal articles. 

{ 2 ) In particular and without prejudice to the generality of the foregoing 
power, such rules may— 

(a) declare in what cases registration shall be required; 

(i) prescribe the manner in which the fees for registration shall be paid; 
and 


(f) direct that twice the fee for registration shall be levied on the delivery 
of a pmtal article required to be registered on which the fee for re¬ 
gistration has not been prepaid. 

0) Postal articles made over to the post office for the purpose of being re¬ 
gister^ shall be delivered, when registered, at such tiroes and in such manner as 
the Director-General may, by order, from time to lime appoint. 

Insunnce of postal article.. Governor-General in Council may, by 

notification in the Gasef^e ^ Jndia^ direct— 

(fl) that uy postal article may, subject to the other provisions of this Act. 
be insured at the post office at which it is posted, against the risk of 
lore or damage in course of transmis^n by post, and that a re¬ 
ceipt therefor shall be granted to the person posting it; and 

(^) that, in addition to any postage and fees for registration chargeable un« 
™ A.CI, such further fee as may be fixed by the notification 
shall be paid on account of the insurance of postal articles. 

81. The Governor-General in Coimctl may, by notification in the Gmitt 9/ 
Power to require insarance Irufia, declare in what cases insurance shaD be required^ 
of portal articles. and direct that any postal article conuining anything 

required to be insured, which has been posted without being insured, shall be re¬ 
turned to the sender or shall be delivered to the addressee, subject to the payment 
of such special fee as may be fixed by the notification; 

Provided that the levy of such special fee as aforesaid shall not impose any 
liability upon the Secretary of State for India in Council in respect of the postal 
article. 


Power to make roles as to 82. (/) The Governor-General in Council may 
msnrance. make rules* as to the insurance of postal articles. 

(a) In particular and without prejudice to the generality of the foregdng 
power, such rules may— 


• For notification prescribiog rules as to insurance of postal srticUs, and valae-pay- 
aUe postal articles, see No. 5333 S.R., dated Dec. $, 1898, Gaxette of tadia. 1898. pTl., 
p. U71- 
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(ii) declare what classes of postal articles may be insored under section 30; 

(d) fix the limit of the amount for which postal articles may be insured; 
and 

(c) prescribe the manner in which the fees for insurance shall be paid, 

{j\ Postal articles made over to the post ofTice for the purpose of being in- 
Stired shall be delivered, when insured, at such places and times, and in such man- 
nefi as the Director-General may, by order, from time to time appoint, 

88. Subject to such conditions and restrictions as the Governor-General in 
Uibility in respect of po5». Council may, by rule, prescribe, the SccreUry of State 
ul articles insured. for India in Council sliall be liable to pay compensa¬ 

tion, not exceeding the amount for which a postal article has been insured, to the 
sender thereof for the loss of the postal arixle or its contents, or for any damage 
caused to it in course of transmission by post: 

Provided that the compensation so payable shall in no case exceed the value 
of the article lost or tlie amount of the damage caused. 

84 . Tne Governor-General in Council may, by notification in the Gaz^tUoJ 
Tranimmion by post of India, direct that, subject to the other provisions of this 
vmlu«-payable posul articles. Act, and to the payment of fees at such rates as may be 
fixed by the notification, a sum of money specified in writing at the time of post¬ 
ing by the sender of a postal artiul*: shall be recoverable on the delivery thereof 
from the addressee, and that the sum so recovered shall be paid to the sender; 

Provided tliat the Secretan’ of State for India in Council shall not incur any 
liability in respect of the sum specified for recovery, unless and until that sum has 
been received from the addressee. 

Exphnatkm, —Postal articles s-ut in accordance with the provisions of this 
section may be described as ‘‘value-payable’' postal articles. 


Power to make ruie^ hh to 
valttc-payahie postal articles. 



35. (r 1 The Governor-General in Council may 
make rules as to the transmission by post of value- 
payable postal articles. 

(5) In particular and without prejudice to the generality of the foregoing power 
such rules may— 

{a) declare what classes of postal articles may be sent as value-payable 
postal articles; 

(^) direct that no postal article shall be so sent unless the sender declares 
that it is sent in execution of a bond^fidt order received by him; 

(r) limit the \^iie to be recovered on the delivery of any value-payable 
postal article; and 

(d) prescribe the form of declaration to be made by the senders of value- 
payable postal articles, and the time and manner of the payment 
of fees. 

(j) Postal articles shall be made over to the post othce for the purpose erf 
being sent as “ value-payable,'" and shall be deliver^, when so sent, at such times 
and in such manner as the Dirtctf^r-General may, by order, from time to time 
appoint. 

86 * (/) Where arrangements are in force with the United Kingdom, or 
Power to give effect to ar- any British possession, Natiw^ State or foreign 
rMfcmeets with other coun- country, for the transmission by post of registered, 

insured, or value-payable postal articles between Bri- 

[Cr. Ct M.— 
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tidi India and the United Kingdom or such possession, State, or country, the 
Governor-General in Council may make rules to give effect to such arrange* 
ments. 


( 2 ) In particular and without prejudice to the generality of the foregoing 
power, such rules may prescribe— 

(a) the form of declaradon to be made by the senders of such postal 
articles as aforesaid ; and 


(5) the fees to be charged in respect thereof. 


CHAPTER VIL 
Undelivseied Postal Articles. 

87 . (/) The Governor-General in Council may make rules as to the dispo* 
Pevier to make rules as to sal* of postal articles which, for any reason, cannot be 
disposal of undelivered postal delivered (hereinafter referred to as undelivered 
articles. postal articles "). 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may— 

(a) prescribe the period during wliich undelivered postal articles at a 
post office shall remain in that office; and 

C^) provide for the publication of lists of undelivered postal articles, or of 
any class of undelivered postal articles. 

(j) Every undelivered postal article, after being detained at a post office for 
the period prescribe d by rule under the foregoing provisions of this section, shal 
be either forwarded, free of further charge, to the post office at which it was 
posted for return to the sender, or sent to the office of the Post-Master-General. 

Disposal of undelivered 88 . (/) Evcrj’postal article received at the office 
postal articles at office of Post- of the Post-Master-General under sub-section (j) of 
Master-General. section 37 shall be dealt with as follows ;— 

(fl) if practicable, it shall be redirected and forwarded by post to the ad¬ 
dressee; or, 

(3) if it cannot be redirected and forwarded as aforesaid, it shall be open¬ 
ed by some officer appointed by the Post-Mastcr-General in this 
behalf, and bound to secrecy, in order to ascertain the name and 
address of the sender. 

(a) If the name and address of ffie sender are so ascertained, it shall be re- 
tnmed by post to the sender, free of further charge, or subject to such further 
charge as the Governor-General in Council may, by rule, direct. 

89 . Undelivered postal articles which cannot be disposed of under the fore- 
Final disposal of undeVt- going provisions shall be detained in the office of the 
wed postal articles. Post-Masler-General for such further period (if any), 

and shall be dealt with in such manner, as the Governor-General in Council may, 
by rule, direct: 

Provided that— 

(a) letters and postcards shall be destroyed; 


* For rales at to disposal of undelivered postal artieles, see Notification No. 
S. R.J dated jiine 94, Gazette of India, 1^, Pt. p, 686. 
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(^) tatmey or saleable property, not being of a perishable nature, f^u nd 

in any undelivered postal article, shall be detained for a period . .. 

of one year in the office of the Post-Master-General, and if, on the ' 

expiration of that period, no person has established his right there¬ 
to, shall, if money, be credited to the post office, and, if saleable 
property, be sold, the sale-proceeds being credited to the post 
office. 


CHAPTER VIII. 


Ship Lettkrs. 


40. The master of a ship, not being a mail ship, about to depart from any 
Duty of master of ship, India to any port within, or any port or 

departing from any port in place beyond, British India, shall receive on board 

.SllAiMoVov^y"l^& ^ lendorcd to him by any officer of Ae 

^ ^ post office for conveyance* granting a receipt therefor 

m such form as the Governor-General in Council may, by rule, prescribe, and 
sball, TTithout delay, deliver the same at the port or place of destination. 


41- (/) The master of a ship arriving at any port in British India shall. 
Duty of ma.-stcr of ship ar- w’^hout delay, cause every postal article or mail bag 
riving at any port in Uritish on board which is directed to that port, and is within 

p' ‘'^'elusive privilege conferred on the Governor- 
, ueneral in Council by section 4, to be delivered either 

^ at that port, or to some officer of the post office authorized in this 

behalf by tlic Posl-Master-General. 

(j) If ffierc is on board any postal article or mail bag which is directed to 
place within British India, and is witlvn the exclusive privilege afore¬ 
said, the master shall, without delay, repcjrt the fact to the officer in charge of the 
post office at the port of arrival, and act according to the directions he may receive 
mm such officer, and the receipt of such officer shall discharge him from all 
further responsibility in respect of the postal article or mail bag. 

42* The Governor-General in Council may, by notification in the Gaztitt 
Allowance of gratuities for declare what gratuities* shall be allowed 

convmnce of posul articles to masters of ships, not being mail ships, in respect of 
ships other than mail j)ostaI articles received by them for conveyance on be- 
* ***** half of the post office: and the master of a ship, not 

being a mail ship, about to leave any port in British India as aforesaid, shall, if he 
twelves OB board a mail bag for conveyance, be entitled to demand and obtain 
immediately the amount of the gratuity payable under this section in respect of the 
mail bag and its contents. 


* For such notification, see No. 375 -S. R., dated Jan. 24 , 1899 , Gazette of Indiai 

Pta L, p. 41 . 
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CHAPTER IX. 

Money Orders. 

Power to maintain money Gwomor-General in Council may 

order system, 2nd to make provide lor the remitting of smaJJ sums of mon^ 
ndes as to remitunces there* through the post office by means of money orders, and 

may make rules* as to such money "orders. 

(2) In particular and without prejudice to the generality of the foregoing power, 
such rules may prescribe— 

(^z) the limit of amount for which money orders may be issued; 

(d) ilie period during which money orders shall remain current; and 

(r) the rates of commission or the fees to be charged on money orders or 
in respect thereof. 

44. (/) Subject to such conditions as the Governor-General in Council may, 
Power for remitter to recall by fules made under section 43, prescribe in respect 

money order or alter name of of the levy of addilional T-aies of commission or fees 

or any other matters, a person remitting money 
through the post office by means of a money order may rotjuire ihat the amount 
of the order, if not paid to the payee, be repaid to liira, or be paid to such person 
other than tlie original payee as he may direct. 

{2) If neither the payee nor tlie remitter of a money order can be found, and 
if, within the period of one year from the dale of the issue of the order, no claim 
is made by such payee or remitter, the amount of such order shall not be claim¬ 
able from the Government. 

45 . The Governor-General in Council may authorize the issue, in such form 
Power to provide for the as may be suitable, of money orders, to be called postal 

ittue of postal orders. orders, or by such other designation as may be deem¬ 

ed appropriate, for certain fixed amounts, and may make rules as to the rates of 
commtBSion to be charged thereon, and the manner in which, and conditions sub¬ 
ject to which, they may be issued, paid, and cancelled : 

Provided that no such order shall be issued for an amount in excess of ten 
rupees. 

46 . (/) Where arrangements are in force with the United Kingdom, or with 
Power to give effect to ar- ^tny British possession, Native State, or foreign country, 

rangements with other coun- for the issue and payment through the post office m 

money orders between British India and the United 
Kingdom or such possession, State, or country, the Governor-General in Council 
may make rules to give effect to such arrangements.! 

(2) In particular and witliout prejudice to the generality of the foregoing 
{lower, such rules may prescribe— 

(a) the manner in which, and the conditions subject to whicli, such orders 
may be issued and paid in British India; and 

(^) the rates of commission to be charged thereon. 


* For rules as regardii post.il money orders^ see Notifiestion No. 0839-$. R., dated 
Jttfie 34 r 1898, Gazette of India, 1898, Pt. I, p 686. 

t For rtt/esgrWflge/Tect to arrangements in force far the issue sndpsymeiktoiioftign 
OMMcy orders, see Notification. No. 2988-S. R., dated July 6,1898, Gazette of ladia, iSgBt 
PI. I., p. 728. 
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lt«eov^ of money order . 47 . If ftnv person, withort reasonable excuse, the OWft 
paid to the wrongr person. burden of prfiving which shall lie on him, neglects or ^ ^ 
refuses to refund— 

(a) any amount paid tc him in respect of a money order by an officer of 
the post office in excess of what ought to have been paid to him in 
respect thereof, or 

(^) the amount of a money order paid by an officer of the post office to 
him instead of to some other person to whom it ought to have 
been paid, 

such amount shall be recoverable by an officer of the post office authorised 
by the Post-Master-General in this behalf from the person so neglecting or refuv 
ingaa if it were an arrear of land-revenue due from him.* 

4 & No suit or other legal proceeding shall be instituted against the Secra- 
Exemption from liability in tary of Sute for Inda In Council or any officer of the 
respect of money orders. post office in respect of— 

(a) any thing done under any rules made by the Governor-General in 

Council under this chapter; or 

(b) the wrong payment of a money order caused by incorrect or incom¬ 

plete inbnnation given by the remitter as to the name and address 
of the payee, provided that, as regards incomplete information, 
there was reasonable justification for accepting the information as 
A sufficient description for the purpose of identifying the payee; 
or 

(r) the paymeiii of any money order being refused or delayed by, or on 
account of. any accidental neglect, omission, or mistake, by, or on 
the paTi of, an officer of the post office, or for any other cause 
whatsoever, other ilian the fraud or wilful act or default of such 
officer; or 

{d) any wrong payment of a money order after the expiration of one yeu 
from the date of the issue of the order. 


CHAPTER X. 

Penalties and Procedure. 

()J^inces by Officers of Ike Post Office, 

Penalty for misconduct 49 . Wlioevcr, being employed to carry or de- 

articles. transmission by post— 

(a) is in a state of intoxication while so employed,or 
(j) is guilty of carelessness or offier misconduct, whereby the safety of any 
such mail bag or postal article as aforesaid is endangered, or 

(f) loiters or makes delay in the conveyance or dcliv’cry of any such mail 
bag or postal article as aforesaid, or 

id) does not use due care and diligence safely to convey or deliver any 
such mail bag or postal article as aforesaid, 

shall be punishable with hue which may extend to fifty rupees. 


* See the Revenue Recovery Act (1. of 1890 ). 
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60* Whoever^ being employed to carry or deliver any m£dl bag or any poftal 
"TUX Penalty for voluntary with- article in course of transmission by post, voluntarily 
draval from duty, without withdraws from the duties of his office without per- 
... £ mission, or without having given one month's previous 

notice in writing, shall be punishable with imprison- 

_ ment which may extend to one month, or with bw 

which may extend to fifty rupees, or with both. 


permiasion or notice, of per¬ 
son employed to carry or de¬ 
liver mail bags or postal arti¬ 
cles. 


51. Whoever, being employed to carry or deliver any postal article in course 
Penalty for makine false transmission by post, and required, while so emplty- 
eotiT in ngister kept by per- ed, to keep any register, ruakes, or causes or suffers to 
ow employed to carry or de- be made, any false entry in the register with intent to 
hver postal articles. induce the belief that he has visited a place, or deliver¬ 

ed a postal article, which he has not visited or delivered, shall be punishable with 
imprisonment for a term which may extend to six months, or with fine which may 
extend to one hundred rupees, or with both. 


62. Whoever, being an officer of the post office, commits theft in respect 
Penalty for theft, dishonest or dislionestly misappropriates, or, for any purpose 

misappropriation, secretion, whatsoever, secretes, destroys, or throws away, any 

postal article in course of transmission by post or any- 
o po artic es. thing contained therein, shall be punishable with im¬ 

prisonment for a term which may extend to seven years, and shall also be pun¬ 
ishable with fine. 

63. Whoever, being an officer of the post office, contrary to his duty, opens, 
Pwalty for opening, de- or causes or suffers to be opened, any postal article in 

afticl«^ ^ delaying postal course of transmission by post. Or wilfully detains Or 

delays, or causes or suffers to be detained or delayed, 
any such postal article, shall be punishable with imprisonment for a term which 
may extend to two years, or with fine, or with both : 

Provided that nothing in this section shall extend to the opening, detaining, 
or delaying of any postal article under the authority of this Act, or in obedience 
to the order in writing of the Governor-General in Council or the direction of a 
competent Court. 


Penalty for fraud in con- _ , , 

nection with official marks, 54- Whoever, being an otneer m the post 
and for receipt of excess post- office_ 


(rt) fraudulently puts any wrong official mark on a postal article, or 

(i) fraudulently alters, removes, or causes to disappear any official mark 
which is on a postal article, or, 

(f) being entrusted with the delivery of any postal article, knowingly de¬ 
mands or receives any sum of money in respect of the pekage 
thereof which is not chargeable luider this Act, 

shall be punishable with Imprisonment for a term which may extend to two 
years, and shall also be punishable with fine. 

55. Whoever, being an officer of the post office entrusted with the pre- 
Penalty for fraudulently paring Of keeping of any document, fraudulently pro- 
pre^ng, altering, secreting, pares the document incorrectly, or alters or secretes 
or de^<^og post office do- or destroys the document, shall be punishable whh 
’ imprisonment for a term which may extend to two 

years, and shall also be punishable with fine. 
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80p Whoever^ being an officer of the post office, sends b 7 post, or puts into 
. PcMOty for fmudulontiy any mail bag, any postal article upon which postage 
ssndiagtiapaid postal articles, has not been paid or charged in the manner prescribed ■ 

hf this Act, intending thereby to defraud the Government of the postal on such 
postal article, shall be punishable with imprisonment for a term which may extend 
to two years, and shall also be punishable with fine. 

67. (/) Whoever, being an officer of the post office employed in anyplace 
Pamsbinent of offences in India beyond the limits of British India in which 
wjjWitted in India outside posts are established by the Governor-General in 
British India. Council, or being appointed to sell postage stamps 

in any such place, commits therein an offence punishable under this Act, sh^l 
be punishable either in the place where the oifence was committed by any Court 
or officer duly empowered by the (Jovemor-General in Council to take cogni¬ 
zance of offences committed in that place, or in any part of British India by any 
Court of competent jurisdiction, as if the offence had been committed in that part 

(z) The provisions of section 188 of the Code of Criminal Procedure, 1898* 
shall not apply to any offence referred to in this section. 

0/^er Offmee?. 

ofSn 4 !" contravention gg. Whoever— 

(<7) conveys, otherwise than by post, a letter within the exclusive privilege 
conferred on the (lOvemor-General in Council by section 4 , or 

(A) performs any service incicleniai to convey, otherwise than by post, any 
letter within the exclusive privilege aforesaid, or 

(c) sends, or tender^ or delivers in order to be sent, otherwise than by 
p^3st, a letLe! wiiliin the exclusive privilege aforesaid, or 

(#/) makes a collection of letters excepted from the exclusive privilege 
aforesaid for the purpose of sending them otherwise than by post, 

shall be punishable with fine wliich nniy extend to fifty rupees for every such 
letter. 

( 2 ) Whoever, having already been convicted of an offence under this sec¬ 
tion, is again convictcil tliereuridor, shall, on every such subsequent conviction, 
be punishable with fine which may extend to five hundred rupees. 

59. (/) Whoever, in coniravemion of the provisions of section 5 , carries. 

Penalty for cimtravcntion receives, tenders, or delivers letters, or collects letters, 
dfaections. shall be punishable with fine which may extend to 

fifty rupees for every such letter. 

( 2 ) Whoever, having alrc^ady been convicted of an offence under this section, 
is again convicted thereunder, shall, on ever}^ such subsequent conviction, be 
punishable with fine which may extend to five hundred rupees. 

Peaalty for breach of rules 6 O 1 Whoever, being appointed to ‘Sell postage 

uate Mction 16. Stamps,— 

(<i) takes from any purchaser for any postage stamp or quantity of post¬ 
age stamps a price higher than that fixed by any rule made under 
section t 6 , sub-section (j), clause («), shall be punishable with 
imprisonment for a term which may extend to six months, or with 
fine which may extend to two hundred rupees, or willi both ; or 


^ Act V. of 1 S 98 . 
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(j) commits a breach of any other rule made under section i6, abaH be 
punishable with fine which may extend to two hundred rupees. 


ei. (/) Whoever, in contravention of the provisions of section 19 or sec^ 
Penalty far contravention ^* 0 *^ 20, sends, OF lenders or makes over in order to 
of section 19 or 20. be sent, by post, any postal article or any thing, shall 

be punishable with imprisonment for a term which may extend to one year, or 
with fine, or with both. 


(2) The detention in the post office of any postal article on the ground of 
its bavmg been sent in contravention of the provisions of section 19 or section ao 
shall not exempt the sender from any proceedings which might have been taken 
if the postal article had been delivered in due course of post. 


62. Whoever places in or against any letter-box provided by the post 
Penalty for defiling or in- office for th ‘ reception of postal articles any fire, 
juringpost office tetter-boxes. match, or light, any explosive, dangerous, filthy, 
noxious, or deleterious substance, or any fluid, or commits a nuisance in or against 
any such letter-box, or does anything likeiy to injure any such letter-box or its 
appurtenances or contents, shall be punishable with imprisonment for a term 
which may extend to one year, or with fine, or with both. 


68 . Whoever, without due authority, affixes any placard, advertisement, 
notice, list, document, board, or other tiling in or on, 
or paints, tars, or in any way disfigures, any post office 
or any letter-box provided by the post office for the 
reception of postal articles, shall be punishable with 
fine wliich may extend to fifty rupees. 

64. Whoever, being required by this Act to make a declaration in respect 
Penalty for making false of any postal article to be sent by post or the con- 
decUration. tents or value thereof, makes in his declaration any 

statement which he knows, or has reason to believe, to he false, or does not be¬ 
lieve to be true, shall be punishable vriih fine which may extend to two hundred 
rupees, and, if the false declaration is made for the purpose of defrauding the 
G^rnment. with fine which may ext -nd to five hundred rupees. 

Penalty for master of ship , / t.. 

iailiog to comply with the DO. Whoever, being the master of a ship,-— 
provisions of section 40 or 41. 

(a) fails to comply with the provisions of section 40, or, 

(d) without reasonable excuse, the burden of proving which shall lie on 
him, fails to deliver any postal article or mail bag, or to comply 
. with the directions of the officer in charge of the post office at a 
port of arrival, as required by section 41, 

shall be punishable with fine which may extend to one thousand rupees* 

66 . (/} Whoever, being either the master of a ship arriving at any port in 
Penalty for detention ..f British India or any one on board, knowingly has in 
letters on board vessel arnv- his baggage or in hr, possession or custody, after the 
mg in port. postal articles on board or any of them have been 

sent to the post office at the port of arrival, any postal article witain the exclusive 
privilege conferred on the Govertior-General in Council by section 4, almH be 
punishable with fine which may extend to fifty rupees for every such postal arti¬ 
cle as aforesaid. 

(a) Whoever, being such master or other person as aforesaid, deUtos any 
such postal article as aforesaid after demand made for it by an officer of the port 


Penalty for affixing without 
authority thing to, or paint¬ 
ings tarring, or disfiguring, 
post office or post office letter¬ 
box. 
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offiobi dibQ be imnisli&ble witli fine vrhicb may extend to one hundred rupees 
for every auch postal article, 4 

07 . Whoever, except under the authority of this Act, or in obedience to 
Penalty for deuinieg mails the order in writing of the (Governor-General in Coii^ 
or mailbag. cil or tlic direction of a competent Court, detaine 

the mtila or any postal article in course of transmission by post, or on any Ipre- 
tenoeqms A mail-bag in course of transmission by post, shall be punishable^ A 
fine whidi may extend to two hundred rupees: 

Provided that nothing in this section shall prevent the detention of an officer 
of the post office carrying tlic mails or any postal article in course of transmis- 
skNi by post, on a charge of having committed an offence declared to be 
cognizable by the Code of Criminal Troccdurc, 1898/ or any other law for the 
dme b^g in force. 

68 . Whoever fraudulently retains, or wilfully secretes or makes away wldi, 
Ftealty fur retaining postal or kecps Of detains, or, wi)cn required by an officer 

wwyngty dc\wcTtd> « oi the post office, neglocis OT refuses to driver 
msll-bag&. ]>0Ktai article in course of transmission by post 

which ought to have been delivered to any ntlp-r [x^rson, or a mail-bag contain- 
h^a postal article, sliall be punishable wuh imprisonment for a term which may 
extend to two years, and shall also be punibiiable wnh hne, 

69 . Whoever, not being an officer of tlic post office, wilfully and mali- 
Penalty for unlawfully dw ciously, with intent to injure any person, either opens. 

trerting letters. or caubcs to be opened, any letter which ought to have 

been delivered, or does any act whereby the due delivery of a letter to any person 
is prevented or impedal. shall be puniNhable with imprisonment for a term which 
may extend to six months, or with fine which may extend to five hundred rupees, 
or with both: 

Provided that nothing in this section shall app’y to a person who docs any 
act to which the section applies. ii he is a parent, or in the position of a parent or 
guardian, of the addressee, and addressee is a minor or a ward. 

‘Tt. 

70 . Whoever abets the coiniuissiou of any offence punishable under this 
Peualty for abetting, or at- Act. or attempts to commit any offence so punish- 

tempting lo commit, offences able, sfiall he punishable witii ihe punishment provi- 
uoder Act. tied for that offence. 

71 . In every prosecution for an offence in respect of a mail-bag, or of any 
Property in eases of offen- postal article sent by post, it shall be sufticient, for the 

ces to be Isid in the post of - purpose of tlic charge, to describe the mail-bag or 
***• postal article as being the property of the post office, 

and it shall not be necessary to prove that the mail-bag or postal article was of 
any value. 

7 a No Court shall take cognizance of an oRcnce punishable under any 
„ Atttkority for prosecution* of provisions of sections 51,53,54, clauses (tf) and 
mder oortainMKtfams ot Act* (l>), 55, 56, 58, 59, 61, 64, 65, 66, and 67 of this Act, 
,iiideM Upon complaint made by order of, or under authority from, the Director- 
Gtmeial or a Fost-Master-General. 

* Act V, of 1898. 

[Cr, Ct. M.-44.] 
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POST OfFlCE, 

CHAPTER XI. 

SlTPI.ORNTAL, 


ZiiaiBdari and othtr dis* 73 . (/) The Govcmor-General in Cownd! my 
tf^ct posts. make rules for the management of any zamin^ari or 

other district post. 

(a) In particular and without prejudice to tlie generality of the foregcring 
power, sach rales may declare what portions of this Act shall be applicable lo 
zamindari and other district posts, and to the persons employed in connection 
therewith. 

General power to m»ke 74 . (./) In addition to the powers hereinbefore 
rules and wovision*; as to conferred, the Governor-General in Council may make 
Tuks under Act, purpoSCS afld objectS Of 

this Act, 

(a) In making any rule under this Act the GovemoT-General in Council 
may direct that a breach of it shall be punisliaMc with fine which may extend lo 
^y rupees. 

(j) All rules made by the Governor-General in Council under this Act shall 
be published in the Gazttu (/ Imfia. and. on such publication, shall have effect 
as enacted by this Act. 

75 . The Governor-General m Council mavj bv notification in the Gautitof 
Deler»tion of powers, other India, aaihori;:e, cither absolutely or subject tO condi- 
tbu rulc-makinir powers to tions. the Director-General to exercise any of the 
Dinctor-General. j>o\vers conferred upon ihe Governor*General In Coun« 

cil by this Act other than a power to make rules. 

The enactments mentioned in the second schedule are repealed to the 
extent specified in tlie fourth column thereof. 

Nothing in iliis Act shall derogate frftm or affect the provisions of tlic 
East India Company Act, 2780,* or any enactment 
amending or extending the same. 


76 . 

Repeal. 

77 . 

Savina*. 


Till* I’lRSr f^ClIEDVLE. 

Island Postauk Rates. 

7.) 

For a weight not exceeding half u tola J falf an aniuu 

For a weight not exceeding on^■ tula ... ,,, Qnc inna. 

For every tola or fraction tlierrv*f exceeding one tola One anna. 


F0*'T-CARt>'^. 

Single ... ... ... Quarter ofan anna* 

... ... ... Half an anna. 

Book, Pattern, and Sample Packets, 

For every re» tolas or fraction thereof Half an anna. 

NEWStArER^. 

For a weight not exiting three tolas . Quarter of Ml anna. 

• ai Geo. /II., r. yo 
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THE FIRST SCHEDULE— 

Registered Neivspapeks, 

For a weight not exceeding twenty tolas ... Half an anna. 

For every twenty tolas or fraction thereof exceeding twenty 

tolas ... ... ... ... — Half an anna. 

Pakcei.s. 

For a weight not exceeding twenty tola** ... ... Two annas. 

For a weight not exceeding forty tolas Four annas. 

For every additional forty toUis or fi action thereof exceeding 

forty tolas ... ... .. ... Four annas. 


THE SECOND SCHEDULE. 
Enactments Repealed. 


\Sn zciiim ‘jOA 


Vear. 

' 

No. 

Short till*-. 

1 

H\lcrit of repeal. 

j 

1866 

XIV. 

The Indian Post OfHLX* Act, 

' The whole. 

1882 

in. 

Tiu' ScriiUuu'j IhiMicalions Act, 

So much as is unre- 
1 pealed. 

iSyji 

MI. 

1 

The Indian Lriininai AMunJineiit j Section 7. 

Act, l8i/v • I 

i8y6 

XVI. 

'I'ho Indi.in Po>.i Dftioc A^l 
Amendment Act, i8ij6. 

1 The whole. 

1 

i 

1897 j 

1 

XIV. 

The Indian Short t itles Act, 18^; 

1 

, So much as relates to 

1 Act .XVI. of 1896, 


i 


itm 

Aat0,' 








[ 34* 3 


ACT NO. XXV. OF 1867. 

THE PRESS AND REGISTRATION, OF HOOKS ACT, 1867* 

RECIIVBP the ASSENT ON THE 22S1> MaRCH 1867. 

Ah A£i for iht rtgulaiion Printing-prasis and Newtpapo's^/or fhe preservation 
copies of books printed in British India, and/or the registration of such 
hooks, 

Wheskas it is expedient to provide for the regulation of printing-presses and 
Preamble. oi periodicals containing nevrSi for the preservation 


* This is the short title aiven to the Act by the Indian Short Titles Act (XIV, of 

1897). 

For Statement of Objects and Reasons of the Bill, which was passed into law an Act 
XXV. of 1867, see Gaaette of India, 1867, p. 191; for proceedings in Council relating to 
the Bill, see ibid^ Supplement, pp. 72, 156, 299. 

Jt has been declared, by notification under s. 3 (6) of the last-mentioned Act, not to 
be in force in the Scheduled District of Lahaul in the Punjab. See Ga<:ette of India, 
i88di Pt> I., p 301. 

It has been applied to the Santhal Parganas Settlement Regulation (IUa of 1872), 
s. 3, as amended by the Santhal Parganas Laws Regulation (Ill. of 1886). and to Upper 
Burma (except the Shan States) by the Upper Burma Laws Act (XX. of >886), s. 6. 

It has been applied, by notiflcaiion under 3. 3 <a) of the Scheduled Districts (XIV*. of 
1874)1 the following Scheduled Districts^ namely:— 

(/) The Province of Sindh ... See Gazette of India, 18S0, Pt. I., p. 672. 

(») Aden ... ... ... Ditto 1879, Pt. L, p. 434. 

(3) The Territory of Ptini ... Ditto 18871 Pt. L, p. 144. 

(4) The Island of Petftn ... Ditto 1887, Pt. I.7 p. 5, 

(5) That portion of the Jalpaigun Dis¬ 

trict which was formerly the Jat- 
paiguri Sub.dtvision, and now 
forms the western portion o( the 
District of Jalpiiguri, and ex> 
tends as far east as the Teesta 
River, the hills west of the 
I'cesta River in the District ci 
Darjiling, the Darjiling TarAi, 
the Damson Sub-division of the 
Dirjiling District, the Districts 
of HaiEitnb.igh, LobArdiga, and 
Manbhum, and Pargana Dhul- 
bhum, and the Kolhan in the 


District of Singbbum 

Ditto 

1881, ri.i.,pp.74,504. 

(6) The Districts of Kuitiiion and 
GarhwAI 

Ditto 

1876, Pt. p., 605. 

(7) The Scheduled Portion of the Mir- 
aaput District 

Ditto 

1879, Pt. 1., p. 383. 

(8) Pargana jauoiar Bawar in the 
Uahra Dun District 

Ditto 

1879 Pt. 1., p. 38a. 

(p) The DiHricta of HaxAra, Tesha- 
urart KobAl, Bannu, Dera Ismail 
Khan, and Ocra GbAxi Khin ... 

Ditto 

1886, Pt. I., p. 48* 

(IC^) Tbe Districts of KAmrop, Now- 
gong. Darraog, SibsAnr, 
Lakhimpuri GdalpAra (exclud¬ 
ing the Eastern Dears), and 
Caefaar (excluding the North 
Caebar Hlllt) ... .«.» 

Ditto 

187s. Pt. I., p. 533- 
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I 007 « of ... . copies* of every book printed or lithog^raphed in British ladilj Md 
registration of such books; It is hereby enacted as follows:— 

PART I. 

PRSLlMIKm. 

, . , 1 , In this Act, unless there shall be aomething 

Interprctition-clause. repugnant in the subject or context,— 

"Book " includes ewy volume, part, or division of a volume, and pamphlet, 
in any language, and every sheet of music, map, chart, or plan squrately printed 
or limographed: 

“British India ’ moms the terriiories which are or shall be vested in Her 
Majest)* or Her Successors by the Statute 21 and 12 Viet., cap. 106 (An Ad for 
the Better Government <f India) . :t 

"Magistrate " means any person exercising the full powers of a Magistrate,J 
and includes a Magistrate of Police. 

Words in the singular include the plural, and vice vtrsxi; words denoting the 
masculine gender include females : 

And in every part of British IiKlia to which this Act shall extend, " Local 
Government'' shall mean the person audionzed by law to administer executive 
government in such part, and includes a Chief Commissioner. 

2 . of Ad Xf. *\f Repealed by Act XIV. of /6’yo, 


PART 11 . 

Oi* pRJMlNi;wt>RKSSES AND NlWSPArRRS. 

3. Every hook or paper printed within British India shall have printed legi- 
Particulars toiw printed on bly on it ilie name of the printer and the place of 
books and papers. printing, and (if the book or paper be published) " the 

name" § of the publisher, and the place of publication. 


(//) The GAro Hills, the Khisi and 
JainCiA HilE, the NAga Hills, 
the North Cachar Hills in the 
Cachar District, and the Eastern 
Dvar^ in the G''>aipAra DiS' 

trict ... ... ... See Gazette of India, 18^7, Pt. p. 299. 

(/a) The District of Sylhet ... Ditto iSw, Pt 1 ., p. 631, 

This Act was declared, by the Law? Local Extent Act (XV. of 1S74), s. 3, to be rn 
force in the whole of British India, except as regards the Scheduled Districts. 

It has been extended, by notification under s, 5 of the same AcL to the Tarii Dis¬ 
trict of the North-Western Provinces,—See Gaxette of India, 1876, Pt. L, p. $06. 

* In the preamble, the word " three," which had been originally inserted before the 
word "copies" has been omitted, having been repealed by the Press and Registration 
of Books Act Amendment Act (X. of 1890), s. J. 

t Here the words, "other than the Settlement of Prince of Wales's Island. Singa¬ 
pore, and Malacca." have been omitted, having been repealed by the Repealing and 
Amending Act (XII. of 1891). 

X In s. 1 the word " Magistrate' means Magistrate of the first class, soe the Code of 
Criminal Procedure (Act V. of 1898}, s. 3^ Also in s. 1, in the definitioo of the word 
“Magistrate," the words "and a Justice of the Peace. ' which had originally been instft* 
ed after the word y Police," have been omitted, having been repealed by the Press and 
Registration of Books Act (1867) Amendment Act (X. of 1890), s. a. And the expression 
"Magistrate of Police " now means Presidency Magistrate. Sm the Press and Registra¬ 
tion of Books Act (1867) Amendment Act (X. of 1I90), s. 3. ^ also the Code of Cri¬ 
minal Procedure as above. 

i The words quoted have been inserted by the Repealing and Amending Act (XII. 
of nit 
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4 - Mo person sh&ll, within BrStish India, keep in his possession anv press for 
Keeper of printing-press to the printing of books Of papers, who shall not have tTT^ 
make declmtion. made and subscribed the following declaialion before AM 

the Magistrate within whose local jurisdiction such press may be;— 

“ I, A declare that I have a press for printing at-. ” And this last 

bfattk shall he filled up wiih a true and precise description of the place where such 
press may be situate. 

5 . No printed periodical work, containing public news or comments on 
Rule as to puhlication of public news, shall be published in British India, ex- 

prints prrMicals rontaining cepl in conformity wilii the rules hereinafter laid 
public news. 

(/) The printer and the publisher of every such periodical work shall ap¬ 
pear bdore the Magistrate within whose local jurisdiction such work shall be 
published, and shall make and subscribe, in duplicate, the following declara¬ 
tion :— 

A declare that I am the printer publisher, or printer and pub* 

Usher] of the periodical work entitled - . and printed /'/ published, or printed 

and published, *7? Ikf cast w<p ^t'l at-- And the last blank in this form of 

declaration shall be filled up with a true and precise account of the premises 
where the printing or publication is conducted : 

(As often as the place of printing or publication is chani^ed, a new de¬ 
claration shall be necessary : 

(j) As often as the printer or the publisher who shall have made such de¬ 
claration as is aforesaid shall leave British India, a new declaration from a 
printer or publisher resident within itic said territories shall be necessary, 

6 . Each of the two originals of every declaration so made and subscribed 
Authentication of declara- is aforesaid shall be aiuhenticated by tlie signa- 

tion, ture and official seal of the Magi'»irjie before whom 

the said declaration shall have been made. 

One of the said originals shall be deposited among the records of ilic office 
I>epottit. of ^be Magistrate, and the other shall be deposited 

among the records of the High Court of Judicature, 
or “other principal Civil Coon ol original jurisdiction for the place wiiere"’* the 
said declaration nhall have been made. 

The officer in charge of each original shall allow any person to inspect that 
Impectionind copies of tie- Original on payment of a fee of one rupee, and shall 
clariSm. give TO any pers^on applying a copy of the said de- 

clamtiOQ, attested by the seal of the Court which the custody of the original, 
on payment of a fee of two rupees. 

7. In any legal proceeding whatever, as well civil as criminal, the produc- 
oaioe^py of derUration llon of a copy of Such declaration as is aforesaid, 

lo be j^nW-/artV evidence. attested by the seal of some Court empowered by this 
AiCt U> have the custody of such declarations, shall be held (unless the contrary' 
be proved) to be sufficient evidence, as against the person wiiose name shall be 
subscribed to such declaration, that the said person was printer publisher, or 
printer and publisher (according as the words of the said declaration may be) of 


* la S. 6 , the words OttOted have beef» substituted for the words other Court within 
tlialoeal limits of whoee ordiaary originsl civil juriidictioo. ’'—See the Press and Regis- 
tfatian of Books Act (1867) Ameodment Art (X. of 1890). s. 
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every porUon of every periodical work whereof the tide shall coiTs^)Oftd wHb ihe 
tide ofthe periodical work mention^ in the declaration* 

8. Provided always that any person who may haw subscribed any socb 
^ declaration as is aforesaid, and who may subsMuent- 

w£ ly cease to be the printer or publisher of *e perto- 

and rabsequeotiy ceased to dica) >vork mentioned in such declaration* may 
be printers or publishers. appear before any Magistrate, and make and sub¬ 
scribe in duplicate the following declaration :— 


“ I, A B, declare that I have ceased to be the printer [or publisher, or prin¬ 
ter and publisher] of the periodical work entitled —' 

Each original of the latter declaration shall be authenticated by the sig- 
, ^ ^ nature and seal of the IMagistrate before whom the 

Authentication and tiling. declaration shall have been made* and one 

original of the said latter declaration shall be filed along with each original of 
dte former declaration. 


The officer in charge of each original of the Utter declaration shall allow 
tn^spcction und supply of ^ny person applying to inspect that original on pa}* 
copies. mv‘nt of a fee of one rupee, and shall give to tay 

person applying a copy of the said latter declaration attested by the seal of Uic 
Court having custody of the original on payment of a fee of two rupees. 

In aJ] trials in which a copy, attesteti as is aforesaid, of the former declara- 
^ . . .j t;on shall have been put in evidence, it sliall be law- 

Putting copy in evidence, evidence a copy, attested as is aforesaid, 

of the latter declaration, and the former declaration shall not be taken to be evi¬ 
dence that the declarant was, at any period subsequent to the date of the Utter 
declaration, printer or publisher of the periodical work therein mentioned* 


part III • 

Deliveky of Books. 

9. Printed or lithographed copies of the whole of every book which shall 
Copies of book, printed af- lUliograpliod in Hr.ijsh India ;^r this 

ter commencement of Act to Aci Sliall come mto tofce, tt)gv;lhcr with all m^>S, 
be delivered gratis to Govern- prints, or other engravings belonging tlieretOi finish* 
ed and colourcil in the same manner as the hetd copies 
of the same, shall, notwithstanding any agreement (if the book be publish) 
between the printer and publisher tnereof, be delivered by the printer at such 
place and to such officer as the Local Government shall, by notitication ta the 
official Gazette, from time to time direct, and free of exjiensc tn the Govmti- 
ment, as follows, that is to sayf :— 


* This Part has been substituted lor the original Part 111 . (relating to the delivery 
to the Local Government of all published books. &c.. and to the payment therefor and 
disposal of the copies) by the Press and Registrs'.ion of Books Act (tSdy) Amradmsnt 
Act (X. of i8go), s. 4. 

t In Burma the Deputy Commissioner is the officer to whom, and his office the pined 
at which, a copy of each book is under this section to be delivered, see Notifieatioei Nd* 
G. D. Sfi, dated Mh July 189a, at p. 25 of the Burma Rules Manual, Rd. 1897. 

For the officers to whom, and the places at which, in the Presidency of BoAbay* 
copies of each book are to be delivered, see Notification No* 994, dated idth March iBpl* 
at p 31 of the Bombay List of Local Rnles and Orders, Ed. 

la the Norrii* Western Provinces, the MsgistraCe of the District is to fooeive all 
copies, and under a, ti to send them to the Superintendeot of the G^varnnient Piwse at 
Allahabad, see North-Western Proviorei List of Local Holes and Orders, Ed< itpt, p* Jf* 
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m 

Ui tnf case, witMo one calendar month after the day on which any sticli* IHIR;. 
book flfaaU first be delivered out of the press, one such copy, mi ^ 

(i) if v^itbin one calendar year from such day the Local Government shall 
require the printer to deliver other such copies not exceeding two 
In number, then within one calendar monib after the day on which 
any such requisition shall be made by the Local Government on the 
printer, anodier such copy, or two other such copies as the Local 
Government may direct, 

the copies so delivered being bound, sewed, or stitched together, and upon 
the best paper on which any copies of the book shall be printed or lithographed. 

The publisher or other person emuloying the printer sliall, at a reasonable 
time before the expiration of the said month, supply him with all maps, prints, 
and engravings, finished and coloured as aforesaid, which may be necessary to 
enable him to comply with the requirements aforesaid. 

Nothing in the former pan of this section shall apply to— 

(t) any second or subsequent edition of a book in which edition no ad¬ 
ditions or alterations either in the letter-press or in the maps, 
prints, or other engravings belonging to the book have been made, 
and a copy of the first or some preceding edition of which book 
has been delivered under this Act, or 

(ii) any periodical work published in conformity with the rules laid down 
in section 5 of this Act. 

10 . The officer to whom a copy of a book is delivered under the last for^ 

Riceirt for copies delivered going section shall give to the printer a receipt in 

under lUt forecoinfr section. writing therefor. 

11 . The copy delivered pursuant to clause (a) of the first paragraph of 
Disposal of copies delivered Section 9 of this Act shall be disposed of as the Local 

under section 9. Government shall from time to time determine.* 

Any copy or copies delivered pursuant to clause (d) of the said paragraph 
shall be transmitted to the British Museum or the Secretary of State for India, 
or to the British Museum and the said Secretary of State, as the case may be. 


PART IV. 

PlNALTlXS. 

1& Whoever shall prim or publish any book or paper otherwise than in 
PttMtty for printiat coa- conformity with the rule contained in section 3 of thii' 
uin to rale ia Mctioa 3. Act shall, on conviction before a Magistrate, be pun* 
ished by fine not exceeding five thousand rupees, or by simple imprisomatent for 
a term not exceeding two years, or by both. 

la Whoever shall keep ttt his possession any such press as aforesaid with- 
FtawMy for Impiikf press out making such a declaration as is required by 
witkoiit m)dog uAraiiott section 4 of this Act shall, on conviction before a 
nqaired section 4^ Magistrate, be punished by fine not exceeding five 


* As to where copies in Burma an to bs deposited, see Notification No. G. D. lag, 
dated June 1890^ it p. a6 of the Burina Rnles Manual, Ed. 1807 ; in the North- 
' WtaiMv Provinces, sm Notification gaoted at p. 3a of the North-Western Pfovtneea 
Ult A Loctf Heha awl Orders, Bd, 1894, pi 3a. 
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llumttd rupees, or by simple imprisonment for a term not ejcoeeding two 
, orbybodi. 

14* Any person who shall, in making any declaration under the autboritr 
RwUshment for making false of this Act, make a Statement which is false, and which 
stHement. he either knows or believes to be false, or does not 

hdieve to be true, shall, on conviction before a Magistrate, be punished by fine 
not exceeding five thousand rupees and imprisonmenti for a term not exc^ing 
two years. 

15. Whoever shall print or publisli any such periodical work as is herein- 
Penalty for printing or pub- before described without conforming to the rules 
fistiin g periodicals without hereinbefore laid down, or whoever shall print or 
onfonning tu rules. publish, or shall cause to be printed or published, 

any such periodical work, knowing that the said rules have not been observed 
with respect to that work, shall, on conviction before a Magistrate, be punished 
with fine not exceeding five thousand rupees, or imprisonment for a term not 
exceeding two years, or both. 

16* If any printer of any such book as is referred to in section 9 of this 
Penalty for not delivering Act shall neglect to deliver copies of the same pur- 
bools, or not supplying print- suant to that section, he shall, for every such de&ult, 
cr with maps. forfeit to the Government such sum, not exceeding 

fifty rupees, as a Magistrate having jurisdiction in the place where the book 
was printed may, on the application of the officer to whom the copies should 
have been delivered, or of any person authorized by that officer in this behalf, 
determine to be in the circumstances a reasonable penalty for the default, and, in 
addition to such sum, such further sum as the Magistrate may determine to be the 
value of the copies which the printer ought to have delivered. 

If any publisher or other person employing any such printer shall neglect to 
supply him, in the manner prescribed in the second par^raph of section 9 of this 
Act, with die maps, prints or engravings which may be necessary to enidile him 
to comply with the provisions of that section, such publisher or other person shall, 
for eveiy such default, forfeit to the Government such sum, not exceeding 
rupees, as such a Magistrate as aforesaid may, on such an application as afore¬ 
said, determine to be, in the ciu umstanccs, a rea.'ionable penalty for the default, 
and, in addition to such sum, such further sum as the Magistrate may determine 
to be the \aluc of the maps, prints, or engravings which sucli publisher or other 
person ought to have supplied. 

17.* Any sum forfeited to the Government under the last foregoing section 
Rtcowry of forfeitures and niay be recovered under the warrant (rf die btagia- 
dtipo^ thereof and of fines, trate determining the sum, or of his successor ia flf- 
fic^ in the manner authorised by the Code of Criminal Procedure for the tittle 
being in force, and within the period prescribed by the Indian Penal Code for 
the levy of a fine. 

All fines or forfeitures under this Fart of this Act shall, when recovered, be 
disposed of as the Local Government shall from time to time direct. 


* Sa. 16 and 17 have been aubitituted for the original sections by the Press eed 
Registration of Books Act (1867} Amendment Act (X. of 1890), s. 5. 
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PART V. 

Rbqistkation of Books. 


w 


Contents of memorandum- 


18 . There shall be kept at such o[Bce, and by such officer, as the Load 
Rogistratiooof memoranda (Government shall appoint in this behalf,* a book to 
ef books. be called a Catalogue of Books printed in Britidi 

India, wherein shall be registered a memorandum of eveiy book which riiali 
have been delivered “ pursuant to clause (a) of the first paragraph of section 9” 
of this Actf 

Such memorandum shall (so far as may be 
practicable) contain the following particulars (that 
is to say);— 

(i) the title of the book and the contends of the title-page, with a transiap 
tion into English of such title and contents, when the same are not in the 
English language : 

(а) the language in which the book is written : 

(3) the name of the author, translator, or editor of the book, or any part 
thereof: 

(4) the subject: 

(5) the place of printing, and the place of publication: 

(б) the name or firm of the printer, and the name or tirm of the publisher: 

(7) the date of issue from the press or of the publication; 

(8) the number of sheets, leaves, or pages: 

(9) the size ; 

(10) the first, second, or other number of the edition: 

(11) the number of copies of which the edition consists : 

(i 2) whether the book is printed or lithographed: 

(13) the price at which the book is sold to the public: and 

(14) the name and residence of the proprietor of the copyright or of tny 
pOTt^ of such copyright. 

Such memorandum shall be made and registered in tlie case of each book 
R^isirfttion of memoran- ^3 soon US practicable after the delivery of the ‘‘copy 
thereof pursuant to clause (a) of the first paragn^ 
of section g/'J 

Every registration under tins section siiall, upon payment of the sum of two 

Effect ef wgistretion. ^ 

deemed to be an entry in the book of registry k^ un¬ 
der Act No. XX of 1847 ('/br the mcoura^emtni of harning in iht Territories ssti^ 
af.* vv i a T j Gol'crnmmt of ike Aasi itidia Company^ fy 

o 1847 app 1C . and providtfig for ike mforcemcm 9^ the right 

called Copyright therein); and tiie provisions contained in tliat Act as to the said 
book of registry shall apply, mntaiis muiandis^ to the said catalogue. 

* For notificatton dtrecling by whom and where the catalogue of books under this 
section is to be kept in Burma, see Burma Rules Manual, Ed. 18971 P- 

t In s. 18, the words, letter, and figure quoted have been substituted for the words 
nad figure " pursuant to section 9" by the Press and Registration of Books Ad (1887) 
Amendmeut Act (X. of 1890), s. 6. 

t lu ■- tS, the words, Jotter, and figure quoted have been substituted for the words 
thereof in manner aforesaid by the ness and Registration of Books Act (1867) 
Amendmeiit Act (X, of iSpo), s. 6 , 


awMia 
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19. The nwmoraBda registered during each quarter iu the said catalogue 
Publicition of meinofaDda shall be published in the local Gazette as soon as tnay 
(egute^. be after the end of sucli quarter, and a copy of the 

Sending copies. memoranda so published shall be sent to the said 

Secretary of State and to the Secretary to the Government of India in the Home 
D^aitment respectively. 


PART VI. 

M1SCXLLANXOU.S. 


80 71 ie Local Government shall have power to make such rules* as may 
bo necessary or desirable for carrying out the objects 
of this Act, and from time to time to repeal^ alter, and 
add to such rules. 


Power to make rules. 


Publication. 


All such rules, and all repeals and alterations 
thereof, and additions thereto, ^all be published in 
thcr local Gazette. 


21. The Governor-General of India in Council may, by notification in the 
Power to exclude any class Ga 3 f//e 0/ 1 mha, exclude any class of books from the 
of books from operation of operation of the whole or any part or parts of this 

Aci.f 

22 [Continuance 0/parts ^ Act.] RtPfoied by the Press and Itegisiratiou 
of Books Act (i 86 *j) Amemimeftt Act (X- of s. 7. 

28- [Commeneement.] Repealed by the Repealing Act (XIW of iS^o). 


Rulings under the Printing 

On the prosecution of the editor of a news¬ 
paper for defamation under s. 500 of the 
Penal Code by publishinga libel in his paper, 
an attested copy of a declaration made by the 
editor under s. 5 of Act XX V. of 1867 to the 
effect that he was the printer and publisher 
of the newspaper was produced tn evidence 
br the complainant. The editor having 
been convicted by the Magistrate, the Ses- 
riont Court on appeal quashed the convic* 
tioB, on the ground chat there was no evi. 
dence that the editor was the writer of the 
libel, or permitted its publication. Held 
that, in the absence of proof to the contrary, 
tbe declaration was primtUfacit proof of 
publication by the editor. Held also that 
it would be a sufficient answer to the charge 
il the editor proved that the libel was pub 


Presses and Newspafeks Act. 

Itshed in his absence and without his know¬ 
ledge, and that he had in good faith entrust¬ 
ed the temporary management of the news¬ 
paper during his absence to a competent per¬ 
son.— Ramasahi V. Loranaoa, 1. L. R., 9 
Mad. 387 [Collins, C.J., and MuUttSEnii 
Ayyar J. April 12, i8w.] 

A NEWSPAPER was printed and |MblUhed, 
bearing me following words ; “ Printed and 
published at Cochin for the Malabar Erooo- 
mic Company at the Company's Gosbrae- 
Vilasam Press." Held that tbest words 
did not satisfy the requirefotnU of Act 
XXV. of 1867. s. 3.—guiEN-£iiPRBSB e. 
Haki Shbnov, 1 L K., 16 Mad. 443. 
[Muttuaami Ayyar, J. Mar 2, July ai, 04, 

>893'! 


^ For rules made under this power for — 

(/) Assam, see the Assam Manual of Local Rules and Orders, Ed. lS93,pp. to 
to 12. 

(a) Bombay, sec the Bombay List of Local Rules and Orders, Ed. i8g6, p. 32. 
(J) Burma, see the Burma Rules Manual, Ed, 1897, p, 96. 

(4) Central Provinces, sec the Central Provinces List of Local Rules and Or* 
ders, Ed. 1S96, p. 14. 

{5} Madras, «ee the Madras List of Local Rules and Ordersi Sd. 1694, p. B, 
f For exemptions under s. 21, see Notifications quoted at p. 54 of tbe Lift of Ge- 
iml Ralea and Orders made under enactments applying to British Indit. Thaoa NflCl- 
IcRtiofts are also quoted at p. 19 of the Burma Laws List, td. 
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ACT NO. XI. OF Z890. 

THE PREVENTION OF CRUELTY TO ANIMALS ACT * 


RtCKlVED THE G.-G/s ASSENT OK THE 21ST MaRCH 1890. 


An Ad for the Prevtntion of CrutUy to AnimaU. 


WaSEEAS it is expedient to make further provision for the prevention 
of cruehjr to animals; it is hereby enacted as foU 
lows:— 


Plreainlile* 


Title;, extent, zn 6 com* 
maoMNat, and superseeibn 
of otiicr eoactroeiits. 


1. (/) This Act may be called the ** Prevention 
of Cruelty to Animals Act, 1890/’ 


(.7) This section extends to the whole of British India; and the Local Govern* 
ment may, by notification in the official Gazette, extend, on and from a date to 
be specified in the notification, the whole or any part of the rest of this Act to 
any such local area as it th'mks fitf 

(3) When any part of this Act has been extended under sub-section (2) to 
a local area, the I^cal Government may, by notification in the official Gazette, 
direct that the whole or any part of any other enactment in force in the local area 
for the prevention of cruelty to animals shall, except as regards anything done, 
or any offence committed, or any fine or penalty incurred, cr any proc^ings 
commenced, cease to have effect in the local area, and such whole or part shall 
cease to have effect accordingly, until tlie Local Government, by a like notifica¬ 
tion, otherwise directs. 

{4) The I.^al Government may cancel or vary a notification] under sub¬ 
section (2) or sub-section (j). 

2 . In this Act, unless there is something repug¬ 
nant in the subject or context,— 

(i) animal" means any domestic or captured animal: and 

(^) “ street includes any way, road, lane, square, court, alley, passage, or 
open space, whether a thorouglifare or not, to which the public 
have access. 


* For Statement of Objecti and Reaxons, see Gazette of India, 1890, Pt. V., p,4j 
for Report of the Select Committee, see ibid, p. 95; and for Proceedings in Council, 
see iM, Pt. VI., pp. 4, 10, and 6a. 

This Act hat been declared In force in Upper Burma (except the Shan States) by the 
Baraia Laws Act (XIII. of 189S). [It bad previously been extended there under Act XIV. 
oC 1874, sec Gasette of India, 1898, Pt. I., p. 94.3 

The Act has been extended, by Notification under s. 5 of the Scheduled Districts Act 
(XIV. of 1874), to British Balncbistea, see Gasette of India, 1893, Pt. II., p. 367. 

It haab^a declared in force in the Santhal Parganas by Notification under s. 3 of the 
Santhal Parganas Settlement Regulation (III. of 187a) as amended by the Santhal 
Fwganas Laws Regulation (III. of 18B6), see Calcutta Gaxette, 1892, Pt. I., p. 448. 
t As to the extension of the rest of the Act to places in— 

(/) Assam, see Assam Gaxette, 1897, Pt 11 ., pp. 169 and 17c' 

(3) Aimere-Merwara, see Gazette of India, 1897, Pt. 11 ., p. 771 *. 

(3) The Boenb^ Presidency,see Bombay List of Local Rules and Orders, Vol. 1 ., 

Ed. iSpt^pp. S 44 «« 8 s 45 ; 

(4) Burma, see Burma Laws List, Ed. 1897, p. 308 > 

(5) Central Provinces, see Central Provinces List of Local Rules and Orders, Ed. 

(6) N««^^fp.^and Oudh, see N.*W. P. and Oudh List of Local Rules and Orders, 

Ed 1894, pp. 149 and 150, and N.-W. P. and Oudh Gazotte, 18971 Ft. l.i 
p. ll 9 d 




iio f&BVEHTJON OF QEVEITT TO ANlMAtS, 


IMQl 

Penalty for cruelty to ani- 
^ . 11 places, and for 

MM XI* sale in fittcb places of animals 
kiOedvith unnecessarycruelty. 


& If aoy penon in any street or in any ocfatf 
place, whether open or closed, to which the public 
have access, or within sight of any penon in any street 
or in any sucli other place,— 


(a) cruelly and unnecessarily beats, overdrives, overloads, or otherwise ill* 
treats any animal, or 

(i) binds or carries any animal in such a manner or position as to subject 
the animal to unnecessary pain or suffering, or 

(c) offers, exposes, or has in his possession for sale, any live animal which 
is suffering pain by reason of mutilation, starvati^m, or other ill- 
treaUnent, or any dead animal which he has reason to believe to 
have been killed in an unnecessarily cruel manner, 

he shall be punished with fine which may extend to one hundred rupees, 
or with imprisonment for a term which may extend to three months, or with 
teth. 


4 w If any person performs upon any cow the operation called phiikd, he 
Penalty for practising shall be punished with fine which may extend to erne 
phaki. hundred rupees, or with imprisonment which nuy 

extend to three months, or with both. 


5. If any person kills any animal in an unnecessarily cruel manner, he 
Faulty for killing animals shall be punished with fine which may extend to two 

with unnecessary cruelty any- hundred rupees, OF with imprisonment for a term 
which m:iy extend to six months, or with both. 

6 . (/) If any person employs in any work or labour any animal which, by 
Penalty for empk^ing any- reason of any disease, infirmity, wound, sore, or other 

where ammalsunht for labour, cause, is unfit to be SO employed, or permits any such 
unfit animal in his possession, or under his control, to be so employed, he shall 
be punished with fine which may extend to one hundred rupees, 

(;>) The Local Government may, by general or special order, appoint places 
to be infirmaries for the treatment "and care of animals in respect of which of¬ 
fences against sub-scction (/) have been commuted. 

(j) The Magistrate before whom a prosecution fur such an offence has been 
instituted may direct that llie animal in respect of whicli the offence is alleged 
or proved to have been committed shall be sent for treatment and care to an in* 
firmary, and be there detained until it in his opinion, or in the opinion Of some 
other Magistrate, again fit for the work or labour on which it lias been ordinarily 
employed. 

(4) The cost of the ireatroeiu, feeding, and watering ol the animal in the 
infirmary, shall be payable by the owner of the animal according to such scale 
of rates as die District Magistrate, or, in the case of an infirmary m a Presidency- 
town, the Commissioner of Police, may trom time to time proscribe. 

is) owner refuses or neglects to pay such cost and to remove the 
animal within such time as a Magistrate may prescribe, the Magistrate may direct 
that the animal be sold, and that the proceeds of the sale be applied to the pay¬ 
ment of such cost. 

(d) The surplus, if am, of the proceeds of tlie sale, sliall, on application 
made by the owner within two monilis after the date of die sale, be paid to 
im, but the owner shall not \yo liable to make any payment in excess of 
the proceeds of the sale. 
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If any person wilfully permits any animal, of ^ich be is the owner, to 

Pfettsby f(ir pennittiajy dis- go at large in any street while the animal is affected —. . . 

aminals to go it iirgc, ^jth comagious or infectious disease, or, without rea* 11* 
or te die ip public places* sonable excuse, pennits any diseased or disabled ani¬ 
mal, of which he is the owner, to die in any street, he shall be punished with fine 
^icb may extend to one hundred rupees. 

8. (/) If a Magistrate of the first class, Sub-divisional Magistrate, Com- 
Seirch-warrantR. missioner of Police, or District Superintendent of 

Police, upon information in writing, and after such 
bMtuiTy as he thinks necessary, has reason to believe that an ofience against 
section 4) section 5, or section 6, is being or is about to be or has been com- 
mitted in any place, he may either himself enter and search, or, by his warrant, 
au^riae any police-officer above the rank of a constable to enter and search, 
the place. 

(a) The provisions of the Code of Criminal Procedure, 1883* relating to 
searches under that Code, shall, so far as those provisions can be made appli¬ 
cable, apply to a search under sub-section (y). 


9. A prosecution for an offence against this Act shall not be instituted after 
the expiration of three months from the date erf tlie 
commission of the offence. 


Limitation for prosecutions. 


10 . When any Magistrate, Commissioner of Police, or District Superin- 
Deitruction of suffering tenclent of Police has reason to believe that an offence 

loimils. against this Act has been committed in respect of any 

animal, he may direct the immediate destruction of the animal if, in his opinion, 
its sufferings are such as to render such a direction proper, 

11 . Nothing in this Act shall render it an offence 10 kill any animal in a 
Saving withre^peLt t*. reli- manner fotjuired by the religion or religious rites and 

gious rites or usagev. usages of any race, sect, tribe, or class. 

12 Notwithstanding anything in section i, sections 9, 10, and ix, shall 
Prgvtsioa supplementary ti> extend to every local area In which any section of 
■ectiaii I with respect to exicnt i^is Act constituting an offence is for the time being 

in force. 


^ See now the Code of Criminal Procedure (Act V. of 1898). 
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ACT NO. III. OF 1900. 

THE PRISONERS ACT. 


CONTENT.S. 


PART 1. 

Pkkliminary. 

SSCTIOMS. 

1. Short extent, and commencement. 

a. De6nitions. 

PART. II. 

General, 

3t Officers in charj^e of prisons to detain 
persons duly committed to theic cua* 
tody. 

4, Officers in charge of prisons to return 
writs, &c.,afterexecucion or discharge. 


Sections. 

15. Power for officers in charge of prisons 

to give effect to sentences of certain 
Courts. 

16. Warrant of officer of such Court to be 

sufficient authority, 

17. Procedure where officer in charge of 

prison doubts the legality of warrant 
sent to him for execution under this 
Part. 

iS. Execution in British India of certain 
capital sentences not ordinarily exe¬ 
cutable there, ^ 


PART V. 


PART. III. 

Prisoners in the Presidknc\ to>\ns. 
5, Warrants, j to be ilirertcd to pulirt-- 
offirer**, 

6L Power for Local Governments to ap¬ 
point Superintendents of Prr'siJrnr) 

prisons. 

7. Delivery of persons sentenced to impri¬ 

sonment or death by High Court. 

8. Delivery of persons sentenced to trans¬ 

portation or penal servitude by High 
Court, 

9. Delivery of persons committed by High 

Court in execution of a deerte or tor 
contempt. 

10, Delivery of persons sentenced by Piesi- 

dency Magistrates, 

11, Delivery of persons committed for trial 

by High Court. 

13 . Custody pending hearing by High Court 
under section 350 of the Code of CiviJ 
Procedure of application for insolven¬ 
cy, 

13, Delivery of persons arrested in pursu¬ 
ance oil warrant of High Court or Civil 
Court In Presidency-town. 


PART IV. 

Prisoners outsidr the Prksidfncv- 

TOWNS. 

14 * References In this Part to prisons, 

to be construed as referring also to 
Reformatory Schools. 


Pbr.sons unuecr Sentence of Penal 
Servitcle. 

10. rv*r''On'i under <ientenoe of penal servi- 
t 'dt* ^ow m be dealt with 

20. FCn.i* tnitnis respecting pt-rsons under 

^.rntenre of transportation or impri- 
sonnipnt with hard labour applied' to 
per^iUiiA nndtr si'ntence of penal servi- 
tudt' 

21. Power to grant license to person sen¬ 

tenced to pendl servitude. 

22. LicenM'C to be allowed to go at large 

23. Apprrhtnsion of convict where license 

revokrd. 

24 Kxuriition of warrant. 

25. Licfuste when ar^e^tcd to be brought up 

fur ici ommitrnent, 

26. Rtcommitment. 

27. Penalty for breach of condition of the 

license. 


PART VL 

Removal ok Prisoners. 

28, References in this Part to prisons. 8 cc,, 
to be construed as referring also to 
Reformatory Schools. 

39 Removal of prisoners from one prison 
to another in the same province, 

30. Lunatic prisoners how to be dealt with. 

31. Removal of prisoners from territories 

under one Local Government to terri¬ 
tories under another. 

[Cr. Ct M-46O 
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CONTEXTS. 


PART VII. 

PSStONS UNDER SbNTBNCB OF TRANSPORTA¬ 
TION. 

SscnoNs. 

32. Appointment of places for confinement 
of persons under sentence of transport^ 
atioR and removal thereto. 


PART VIII. 

Discharge of Prisoners. 


i Sections. 

39. Procedure where removal , is desired of 

person confined in Presidency-town 
or more than one hundred mim from 
place where evidence is requited. 

40. Persons confined beyond limits of ap¬ 

pellate jurisdiction of High Court, 

41. Prisoner to be brought up. 

42. Power to Government to exempt certain 

prisoners from operation of this Part. 

43. Officer in charge of prison when to 

abstain from carrying out orders. 


33. Release^ on recognisancei by order of 
High Court, of prisoner recommended 
for pardon. 

PART IX. 

Provisions for requiring the At. 

TENDANCE OF pKlSONBRS AND OB- 
TAINING THEIR EVIDENCE. 

Attendance of Prizonerz in Court. 

34* References in this Part to prisons, &c,j 
to be construed as referring also to 
Reformatory Schools. 

35. Power for Civil Courts to require ap- 

peaianceof prisoner to give evidence. 

36. District Judge in certain cases to coun¬ 

tersign orders made under section 35. 

37. Power for certain Criminal Courts to 

require attendance of prisoner to give 
evidence or answer to charge, 

38. Order to be transmitted through Ma¬ 

gistrate of the district or sub division 
in which person is confined. 


Commissions for Examination of Pfison$f9. 

44. Commissions for examination of pri¬ 

soners. 

45. Commissions for examination of pri¬ 

soners beyond limits of appellate juris* 
diction of High Court. 

4fi. Commission how toJse directed, 

Sefoice of Process on Prisoners, 

47. Process how served on prisoners, 

48. Process served to be transmitted at pri¬ 

soner's request. 

Miscellaneous. 

49. Application of Part in certain cases. 

50. Deposit of costs. 

51. Power to make rules under this Part. 

52. Power to declare who shall be deemed 

officer in charge of prison. 

53. Repeals, 


SCHEDULES. 
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ACT NO. III. OF 1900. 

THE PRISONERS ACT. 

Passed by the Gov£hnor*Gbneral of India in Coumciu 
Received His Excellency s assent on the 2nd February igoom 


An Act to consolidate the Law relating to Prisoners confined by Order of a Court* 

Whereas it is expedient to consolidate the law relating to prisoners confined 
by order of a Court; It is hereby enacted as follows:— 

PART I. 

Preliminary. 

Short titICj extent] and com* (^) This Act may be called the Prisoners Act^ 

meoGement. 1900. 

(a) It extends to tlie whole of British India^ inclusive of lirllish Baluchistan^ 
tlie Santhal Parganas, and the Pargana of Spiii; and 

(j) It shall come into force ai once. » 

2 . In this Act. unless there is anything repugnant 
in the subject or context,— 

0 ?) ** Court '* includes a Coroner and any ofilcer lawfully exercising civil, 
criminal, or revenue jurisdiction; and 

(i) “prison ” includes any place which has been declared by the Local 
Go^■e^nmenl, by general or special order, to be a subsidiary jail. 


PART II. 

General. 

8 . The officer in charge ot a prison shall receive and detain all persons duly 
OfKcersin charge of prison*. Committed 10 iiis custody, under this Actor otherwise, 
to detain Mbons duly com- by any Court according to the exigency of any writ, 
mittcd to their custody. warrant, or order by winch such person has been com* 

milted, or until such person is discharged or removed in due course of law, 

4 . The officer in charge of a prison shall fortliwilh, after the execution of 
Offiters io charge of prisonii such writ, Order, or warrant as aforesaid, other 

to return writs, &c., after c.xc- than a warrant of commitment for trial, or after the 
cution or discharge. discharge of the person committed tliercby, return 

such writ, order, or warrant to the Court by which die same was issued or made, 
together with a certificate, endorsed thereon and signed by him, showing how the 
same has been executed, or why the person committed thereby has been disebarg- 
efd rom custody before the execution thereof. 

PART III. 

Prisoners in the Pkssidexcy-towns. 

6 . Every writ or warrant for the arrest of any person issued by the High 
Wanauts, &c., to be direct- Court in the exercise of its ordinary, extraordinary, or 
ed to p^e^cers. Other criminal jurisdiction, shall be directed to, and 

executed by, a police-officer within the local limits of such jurisdiction. 
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1000. 

AcrtS. 

7 > Where any person is sentenced by the High Court in the exercise of its 
Delivery of persons ^en- Original criminal jurisdiction to imprisonment or to 
tenced to imprisonment or death, the Court shall cause him to be delivered to the 
death by High Court. Superintendent together with its warrant, and such 

warrant sliall be executed bv the Superintendent, and returned by him to tlie 
High Court when executed, 

8. Wiiere any person is sentenced by the High Court in tlie exercise of Its 
Delivery of personb sen- original criminal jurisdiction to transportation or penal 
tenced to transportation or servitude, the Court shall cause fiim to be delivered 
pwai servitude by Hiph intermediate custody to the Superintendent, and 
the transportation or penal servitude of such person 
shall be deemed to commence from such delivery. 


Power for Local Govern* 6. Thc Local Government may appoint officers 
ments to appoint Superintend- who shall have authority to receive and detain pri- 
en o esi ency prisons. soners committed to their custody under this Part 

Explanation .—Any officer so appointed, by whatever designation he may be 
styled, is hereinafter referred to as “ the Superintendent.” 


0 . Where any person is committed by the High Court, whether in execution 
* of a decree or for contempt of Court, or for any other 

cause, ihc Court sluill causc liim to be delivered to thc 
cution of a decree or for con- Superintendent, together viih its warrant of cornmit- 
tcropt- meni. 

10 . Where any person is scnlonced by a Presidency jNIagistrate to imprison* 

Delivery of persons sen- Of committed Lo prison for failure to find secu* 

tenced by Presidency Mapps- rity to keep thc peace, or to be of good behaviour, the 
Crates. Itlagistralc shall cause him to be delivered to the 

Superintendent, together with his warrant. 

11 . Every person committed by a Magistrate, Justice of the rcace, or Coro- * 
Delivery of persiins rom- ncT for trial by the High Court in the exercise of its 

nutted for trial by II ighCourt. original criminal junsdiction, shall be delivered to the 
Superintendent, togetlior with a warrant of commitment, directing the Superintend¬ 
ent to produce sucli person before the Court for trial; and the Superintendent 
shall, as soon as practicable, cause such person to he taken before the Court at a 
criminal session thereof, together with the \\ arrant of commitment, in order that 
he may be dealt with according to law. 


12. 'J'he High Court may, pending the hearing, under section 350 of thc 
Code of Civil Procedure,’* of any ajiplication for a de¬ 
claration of insolvency, cause the judgment-debtor 
concerned to be delivered lo the Superintendent, sub¬ 
ject to the pro\ihions as 10 release on security of sec¬ 
tion 349 of the said Code, and the Superintendent 
shall detain the said judgment-debtor in safe custody until he is re-delivcred to 
an officer of the High Court for the purpose of being taken before it in pursuance 
of Us order, or until he is released in due course of law. 


Custody pending hearing 
by High Court under section 
350 of the Code of Civil Pro¬ 
cedure of application lor in¬ 
solvency. 


13 . (/) Every person arrested in pursuance of a writ, warrant, or order of 
Delivery of persons wrested High Court in the exercise of its original civil 
in puff^nance of wanant of jurisdiction, OF III pursuance Qt awar^nloi any Civil 
High Court or Civil Court in CourL established in a Presidency-town under any law 
Presidency-town. enactment for thc time being in force, or in putau- 


Act XIV. of 1883. 
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^ce of a warrant issued under section 5, shall be brought without delay before 
Court by which, or by a Judge of which, the writ, warrant, or order, was 
issued, awarded, or made, or before a Judge thereof, if the said Cuurt, or a Judge 
thereof, is then sitting for the exercise of original jurisdiction, 

(^) If the said Court, or a Judge thereof, is not then sitting for the exercise 
of original jurisdiction, such person, arrested as aforesaid, shall, unless a Judge of 
the said Court otherwise directs, be delivered to the Superintendent for interme¬ 
diate custody, and shall be brought before the said Court, or a Judge thereof, at 
the next sitting of the said Court, or of a Judge thereof, for the exercise of original 
jurisdiction, in order that such person may be dealt with according to law; and 
the said Court or Judge shall have [XDwer to make or award all necessary orders 
or wanants for that purpose. 


PART IV. 


Prisoners outside the President-towns. 


References in this Part to 
prisons, &c., to be construed 
as referring also to Kelorma- 
tory Schools* 


14 . In this Part all references to prisons or to 
imprisoiimeutor confmeineut shall he construed as re¬ 
ferring also to Reformatory Schools or to detention 
therein. 


Po\ver for officers in charge 15 . (/) ^Ifliccrs in charge of prisons ouLside the 
of prisons to give effect to sen- Presidency-towus may give effect !u any sentence or 
cijces of certain Courts, order or warrant lor liie detention of any person 
passed or issued— 

(<?) hy any Court or tribunal acting, whether within or without British In¬ 
dia, under the general or special authority of Her Majesty, or of 
the Governor-General in Co unci 1 , or of any Local Government, or 

{&) by any Court or tribunal in the territories of any Native Prince or 
State in India— 

'i) if the presiding Judge, or if the t'ourt or tribunal consists of two or 
more judges, at least one of the judges is an officer of the 
British Government a«thori/.od to sit as sucli Judge by the Na¬ 
tive Prince or Stale, or by the Governor-General in Council, 
and 

(«) if the reception, detention, or imprisonment in British India, or in 
any jirovince of Brilish India, of persons sentenced by any such' 
Court or tribunal, has been authorized by general or special 
order by the (jOvernor-General in Council or the Local Govern¬ 
ment, as the case may be, or 

(i) by any other Court or tribunal in the territories of any Native Prince or 
Slate in India, with the previous sanction of the Governor-General 
in Council or of the Local Government in the case of each such 
sentence, order, or warrant. 

(a) Where a Court or tribunal of such a Natbo Prince or Slate has passed a 
sentence which cannot be executed without the concurrence of an officer of the 
British Government, and such sentence has been considered on the merits, and 
<;ondrmed by any such officer specially authorized in that behalf, such sentence, 
and any order or warrant issued in pursuance thereof, shall be deemed to be the 
sentence, order, or warrant of a Court or tribunal acting under the authority of 
the Governox-General in Council. 


29Qa 
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I 90 a 16 . A warrant under the officia] signature of an officer of such Court or tri* 
1 . . ' Warrant of officer of such bunal as is rrferred to in section 15 shall be suffi* 

^ Court to be sufficient author!- cient authority for holding any person in confinenaient, 

or for sending any person for transportation, in pur* 
Suance of the sentence ])assed upon him. 

17 . (/) Where an officer in charge of a prison doubts the legality of a war- 
r. , L It ’ rant or order sent to him for execution under this 

Procedure where ofticer m ^ ^ m 

charge of prison doubts the Part, or the competency of tlie person whose official 
feguHtyof warrant sent to him seal or signature IS affixed thereto to pass the sentence 
for execution under this Part, Warrant Or Order, he shall refer the mat* 

ter to the Local Government, by whose order on the case he and all other pub¬ 
lic officers shall be guided as to the future disposal of die prisoner. 

(^) Pending a reference made under sub-section (/), the prisoner shall be 
detained in such manner, and with such restrictions or mitigations, as may be spe¬ 
cified in the warrant or order. 

Execution in British India 18 . (/) Where a British Court, exercising, in 

ofj certain capital sentences or with respect to territory beyond the limits of Bri- 
not ordinarily executable there, jjgj^ India, jurisdiction which the Govemor-Gcnera! in 
Coimcil has in such territory,— 

{d) has sentenced any person to death, and, 

{b) being of opinion that such sentence should, by reason of there being 
in such territor)' no secure place for the confinement of such per* 
son, or no suitable appliances for his execution in a decent and 
humane manner, be executed in British India, has issued its war¬ 
rant for the execution of such sentence to the officer in charge of 
a prison in British India, 

such officer shall, on receipt of the warrant, cause the execution lo be car¬ 
ried out at such place as may be prescribed therein in the same manner, and sub¬ 
ject to the same conditions, in all respects as if it were a warrant duly issued un¬ 
der the provisions of section 381 of the Code of Criminal Procedure, i898^ 

{2) The prisons of which the officers in charge are to execute sentences un¬ 
der any such warrants as aforesaid shall be such as the Governor-General in 
Council, or a Local Government authorized by the Governor-General in Council 
in this behalf, may, by general or special order, direct. 

(j) A Court shall be deemed to be a British Court for the purposes of this 
section if the presiding Judge, or if the Court consists of two or more Judges, at 
least one of the Judges, Is an officer of the British Government authorized to act 
as such Judge by any Native Prince or State in India, or by tlic Governor-Gene¬ 
ral in Council: 

Provided that every warrant issued under this sub-section by any such tribu¬ 
nal shall, if the tribunal consists of more than one Judge, be signed by a Judge 
who is an officer of the British Government authorized as aforesaid. 


PABT V. 

Persons under Sentence of Penal Servitude. 

19 . (r) Every person under sentence of penal servitude may be confined in 
Persons under sentence of such prison within British India as the Govemor-Ge- 
inal servitude how to be neral in Council, by general order, directs, and mayti 
"'*^*'* while so confined, be kept to hard labour, and, until he 


Act V. of 189B. 
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cHo ccnwenlentlj be removed to such prison, be imprisoned, with or without hard tPOQi*- 
Iftboor, and dealt with in all other repects as persons under sentence of rigorous i ■ ^ 
imprisonment may, for the time being, by law be dealt with, ^ 


(2) The lime of such intermediate imprisonment, and the time of removal 
from one prison to another, shall be taken and reckoned in discharge or part dis- 
diarge of the term of the sentence. 


EnactmentB respect! per¬ 
sons under sentence of trans¬ 
portation or imprisonment 
with bard labour applied tn 
persons under sentence of 
penal servitude. 


20< Every enactment now in force in British In¬ 
dia with respect to persons under sentence of trans¬ 
portation, or under sentence of imprisonment with hard 
labour, shall, so far as is consistent with this Act, be 
construed to apply to persons under sentence of penal 
servitude. 


21. (/) The Governor-General in Council may grant to any person under 
Power to grant license to sentence of penal servitude a license to be at large 
person sentenced to penal ser- within British India or in such part thereof as is in such 
license expressed, during such portion of his term of 
penal servitude, and upon such conditions, as the Governor-General in Council 
may think fit. 

(2) The Governor-General in Council may revoke or alter any license grant¬ 
ed under sub-section (/). 


22 . So long as any license granted under section 21, sub-section (/), conti 
Licensee to be allowed to nues in force and unrevoked, die licensee shall not be 

go at Urge. liable to imprisonment or penal servitude by reason of 

his sentence, but shall be allowed to go and remain at large according to the terms 
of the license. 

23. In case of the revocation of any such license as aforesaid, any Secrelar>’ 
Apprehension of convirt to the Government of India may, by order in writing, 

where license revoked. signify to any Justice of the Peace or I^Iagistrate that 

the license has been revoked, and require him to issue a warrant for the arrest 
of the licensee, and such Justice or Magistrate shall issue his warrant accordingly. 


24. A warrant issued under section 23 may be executed by any officer to 
„ . , whom it is directetl or delivered for that purpose in 

tecu ion o warran . any part of British India, and shall ha\e the same force 

in any place within British India as if it had been originally issued or subsequent¬ 
ly endorsed by the Justice of the Peace or IMagistrate nr oilier aulliorily having 
jurisdiction in the place where it is executed. 


25. (r) When the licensee, for whose arrest a warrant has been issued un- 
Licensee when arrested to dcr section 23, is arrested thereunder, lie shall be 
be brought up for re-com- brought, as soon as conveniently may be, before the 
fliitment. Justice or Magistrate by whom the warrant was issued, 

or before some other Justice or Magistrate of the same place, or before a Justice 
or Magistrate having jurisdiction in the district in whicli the licensee has been 
arrestra. 

(2) Such Justice or Magistrate as aforesaid shall thereupon make out a war¬ 
rant under his hand and seal for the re-commitment of the licensee to the prison 
from which he was released under the license. 


26. When a warrant has been issued under section 25, sub-section (2), the 
p . licensee shall be re-committed accordingly, and shall 

***'* ’ thereupon be liable to be kept in penal servitude for 

such further term as, with the time during which he may have been imprisoned 
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i 900 * uader the original sentence and the time during which he may have been at large 
under an unrevoked license, is equal to the term mentioned in the original sen- 
fence. 

^nalty for breach of con - 27 . If a license is granted under section a i upon 

dition of the license. any condition specified therein, and the licensee— 

(t?) violates any condition so specified, or 
(&) goes beyond the limits so specified, or 

(d) knowing of the revocation of the license, neglects forthwith to surren^p 
der himself, or conceals himself, or endeavours to avoid arrest, 

he shall be liable, upon conviction, to be sentenced to penal servitude for a 
term not exceeding the full tenn of penal servitude|mentioned in the original sen- 
tence. 


PART VI. 

Removal ov Prisoners. 

References In this Part to 28 . In this Part, all references to prisons or to 
prisons, &c., to be construed imprisonment or confinement shall be construed as re- 
as referring also to Reforma- ferring also to Reformatory Schools or to detention 
tory Schools. 

29 . Where any person is, or has been, sentenced to imprisonment or trans- 
Removal of prisoner/ from porUtion by any Court, or, in default of giving security 

one prison to another in the for keej)ing the peace or maintaining good behaviour, 
same province. Committed to, or is detained in, prison under 

section 123 of the Code of Criminal Pmeedme, 1898/ ilie T/)cal Government or 
(subject to its onlers ainl under its control) the Inspector-General of Prisons may 
order his removal during ihc jieriod for which lie has been sentenced to imprison¬ 
ment or transportation, or the security lias been ordered to be given, as the case 
may be, from the prison in which he is confined to any other prison within the pn>* 
Vince. 

30 . (/) Whore it appears to the Local Government that any j)crson detain- 
Unatic prisoners how to be ed or imprisoned under any order or sentence of any 

dealt with. Court is of unsound mind, the Local Government 

may, by a warrant setting forth the grounds of belief that the person is of un¬ 
sound mind, order his removal to a lunatic asylum or other place of safe custody 
within the province, there to be ke]>t and treated as ilie I^cal Government directs 
during the remainder of the term for which he has been ordered or sentenced to 
be detained or imprisoned, or, if, on the expiration of that term, it is certified by 
a medical officer that it is necessary for die safety of the prisoner or others that 
be should be further detained under medical care or treatment, then until he is 
discharged according to law. 

is) Where it appears to the Local Government that the prisoner has become 
of sound mind, the I^cal Government shall, by a warrant directed to the person 
having charge of the prisoner, if still liable to be kept in custody, remand him to 
the prison from which he was removed, or to another prison within the province, or, 
if the prisoner is no longer liable to be kept in custody, order him to be discharg¬ 
ed. 

(j) The provisions of section 9 of the Lunatic Asylums Act, 1858,! shall 
apply to e^’ery person confined in a lunatic asylum under sub-section (r) after the 


♦ Act V. of 1898, 


t Act XXXVI. of I 8 sa 
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eqilHttton of the term for which he ordered or sentenced to be detained or ^XSODl 
imprisoned; and the time during which a prisoner is confined in a lunatic asylum 
onder that sub-section shall be reckoned as part of the term of detention or Im- 
prisonment which he may have been ordered or sentenced by the Cpurt to 

undergo. 

(4) In any case in which a I^cal Government is competent under sub-seo- 
tion (/) to order the removal of a prisoner to a lunatic asylum or other place of 
safe custody within the province, the Governor-General in Council may order bis 
removal to any lunatic asylum or other place of safe custody in any part of 
British India ; and the provisions of this section, respecting the custody, deten¬ 
tion, remand, and discharge of a prisoner removed by order of a Local Govern¬ 
ment, shall, so far as they can be made applicable, apply to a prisoner removed 
by onlcr of the Governor-General in Council. 

81 . When any person is or has been sentenced to imprisonment or trans- 
Removal of prisoners from portat'on by any Court, or, in default of giving seen- 
territories under 9ne Local nty for maintaining good beliaviour, has been com- 
Gcvernnient to territories un- mitted to. Or is d'^tained in, prison under section 133 
der another. Procedure, 1898,* the 

Governor-General in Council may order his removal during the period for which 
he has been sentenced to imprisonment or transportation, or the security has been 
ordered to be given, as the case may be, from the prison in which he is confined 
to any other prison in British India. 


PART VII. 

Persons ukdrr Srntrncr of Transportation. 

82 . The Governor-General m Council may appoint places witliin British 
A • nf f which peisoiis under sentence of transporta- 

tion shall be s^nt ; and the Local Government, or 
MBtsnce of transportation some officer dulv authorized in this behalf by the 
and removal thereto. Government, shall give orders for the removal 

of such persons to the places so appointed, except when sentence of transporta¬ 
tion is passed on a person already undergoing transportation under a sentence 
prw'ously passed for another offence. 


PART VIIL 


DiSCHAltOK OK PaiSONXRS. 


Release, on recognizance, 
by order oi High Court, of 
lirisoncr recommended for 

pavdM. 


33 . Aqv Court established under the Indian 
High Courts Act. 1861, f may, in any case in which 
it has recommended to Her Majesty the granting of 
a free pardon to any prisoner, permit him to be at 
liberty on his own recognizance. 


Act V. of 1898. 


I Stat. 24 & as Viet., c. 104. 


[Cr. Ct. M.-.470 
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PART IX. 

Provisions for kbquirino the Attendance ok Prisoners and 
OBTAINING their EVIDENCE. 

Attendance 0/ Prisoners in Court. 

Refmnce. in this Part to . . 84 . In this Part all references to prisons or to 

prisons, &c., to be construed tmpnsonment or confinement shall be construed as 
as referriajr also to Reforma- refeirino: also to Reformatory Schools or to detention 
tory Schools. 

85. Subject to the provisions of section 39, any Civil Court may, if it thinks 
Power for Civil Courts to that tbc e^dence of any person confined in any prison 
require appearance of pri- within the local limits of its appellate jurisdiction, if 
soner to ffive evidence. ^ High Court, or, if it is not a High Court, then 

within the local limits of the appellate jurisdiction of the High Court to which it 
is subordinate, is material in any matter pending before it, make an order in the 
form set forth in the first schedule, directed'to the officer in charge of the prison. 

District Judge in certain 36 . (/) Where an order under section 35 is 
cases to countersign orders made in any civil matter pending — 
made under section 35. 

(a) in a Court subordinate to the District Judge, or 

(b) in a Court of Small Causes outside a Presidency-town, 

it shall not be forwarded to the officer to whom it is directed, or acted upon 
by him, until it has been submitted to, and countersigned by,^ 

(1) the District Judge to which the Court is subordinate, or 

(n) the District Judge within the local limits of whose jurisdiction the 
Court of Small Causes is situate. 

(a) Every order submitted to the District Judge under sub-section (/) shall 
be accompanied by a statement, under the hand of the Judge of the subordinate 
Court or Court of Small Causes, as the case may be, of the facts which, in his 
opinion, render the order necessary, and the District Judge may, after consider¬ 
ing such statement, decline to countersign the order. 

87 . Subject to the provisions of section 39, any Criminal Court may, if it 

Power for certain Criminal the evidence of any person confined in any 

Courts to require attendance prison Within the local limits of its appellate junsdic- 
oi prisoner to give evidence or tion, if it is a High Court, OT, if it is not a High 
answer to charge. Court, then within the local limits of the appellate 

jurisdiction of the Higii Court to which it is subordinate, is material in any mat¬ 
ter pending before it, or if a charge of an offence against such person is made 
or pending, make an order in the form set forth in the first or second schedule, 
as the case may be, dir*’ .^ed to the officer in charge of the prison : 

Provided that, if such Criminal Court is inferior to the Court of a Magis¬ 
trate of the first class, the order shall be submitted to, and countersigned by, the 
District Magistrate to whose Court such Criminal Court is subordinate, or with¬ 
in the local limits of whose jurisdiction such Criminal Court is situated. 

88 . Where any person, for whose attendance an order as in this Part pro- 

Order to be transmitted ‘s « confined in any district other than 

ihroueh Maeistmteof thedis- that in which the Court making or countersigning the 
t riet o r sub-diriaon in which order is situate, the order shall be sent by £e Coait 
pmen i* confin . ,■( jg or countersigned to the District 
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or Sub-DfvisioDal Magistr&te within the local limits of whose jurisdiction the 1006 k 
person is confined, and that Magistrate shall cause it to be delivered to the officer " 
in charge erf the prison in which the person is confined. Aw0b. 


80 . (/) Where a person is confined in a prison with' a Presidency-town, or 
in a prison more than one nundred miles distant 
from the place where any Court, subordinate to a High 
Court, in which his evidence is required, is held, ffie 
Judge or presiding officer of the Court in which the 
evidence is so required shall, if he thinks that such 
person should be removed under this Part for the purpose of giving evidence in 
such Court, and if the prison is within the local limits of the appellate jurisdiction 
of the High Court to which such Court is subordinate, apply in writing to the 
High Court, and the High Court may, if it thinks fit, make an order in the form 
set forth in the first schedule directed to the officer in charge of the prison. 


Procedure where removal is 
desired of person confined in 
Presidency-town or more than 
one hundred miles from place 
where evidence is required. 


{2) The High Court making an order under sub-section (/) shall send it to 
the District or Sub-Divisional Magistrate within the local limits of whose jurisdiction 
the person named therein is confined, or, in the case of a person confined in a pri¬ 
son within a Presidency-town, to the Commissioner of Police, and such Magistrate 
or Commissioner shall cause it to be delivered to the officer in charge of the prison 
in which the person is confined. 


40 . Where a person is confined in a prison beyond the local limits of the 
Pwsons confined heyond appeHate jurisdiction of a High Court, any Judge of 
limits of apellate jurisdiction such Court may, if he thinks that such person should 
of High Court. be removed underthis Part for the purpose of answering 

a charge of an offence, or of giving evidence in any criminal matter, in such Court, 
or in any Court subordinate thereto, apply in writing to the Local Government of the 
territories within which the prison is situate, and the Local Government may, if it 
thinks fit, direct that the person be so removed, subject to such rules regulating the 
escort of prisoners as the Governor-Gencial in Council may prescribe. 


41 . Upon delivery of any order under this Part to the officer in charge of the 
o . * , . . ^ prison in which the person named therein is confined, 

Pnsoner to be brought up. 

which his attendance is required, so as to be present in the Court at the time in 
such order mentioned, and shall cause him to be detained in custody in or near the 
Court until he has been examined, or until the Judge or presiding officer of the Court 
authorizes him to be taken back to the prison in which he was confined. 


42 . The Governor-General in Council or the Local Government may, by 
Power to Government to notification in the GazeUe of India or the local offi- 
ezempt certain prisoners from cial Gazette, as the case may be. direct that any person 
operation of this Part. Or any class of persons shall not be removed from the 

prison in which he or they may be confined \ and thereupon, and so long as such 
notification remains in force, the provisions of this Part, other than those contuned 
in sections 44 to 46, shall not apply to such person or class of persons. 


Officer in charge of prison . . . 

when to absuin from carrying 48 . In any of the following cases, that IS to say,— 
out orders. 

(a) where the person named in any order made under section 35, section 
37, or section 39, appears to be, from sickness or other infirmiQr, 
unfit to be removed, the officer in charge of the prison In which he 
is confined shall apply to the District or Sub-Divisional Magistrate 
within the local limits of whose jurisdiction the prison is situate, and 



ii4 


PRISONERii, 


if such Magistrate, by writing under his hand, declares himaeH to 
be of opinion chat the pi^rson named in the order is, from sickaoM 
or other infirmity, unfit to be removed; or 

h) where the person named in any such order is under committal for 
trial; or 

(r) where the person named in any such order is under a remand pending 
trial or pending a preliminary investigation; or 

{d) where tiie peison named m any sucii order is in custody for a period 
which would expire before the expiration of the time required for 
removing him under this Part, and for taking him back to the pri¬ 
son in which he is confined; 

the officer in charge of the prison shall abstain from carrying out the order* 
and shall send to the Court from whicli the order has been issued a statement of 
the reason for so abstaining: 

Provided that such officer as aforesaid shall not so abstain where— 

O’) the order has been made under section 37 ; and 

(») the person named in the order is confined under committal for trial* 
or under a remand pending trial or pending a preliminary invest!* 
gacion, and does not appear to be, from sickness or other infirmity* 
unfit to be lemoved; and 

{Hi) the place where the evidence of the person named in the order is re¬ 
quired is not more tiian five miles distant from the prison in which 
he is confined. 


Commissions for Examination 0/Prisoners, 


Commlbsiuns for examina- 
tiOD of prisoners. 


44 . In any of the following cases, that is to say,— 


(a) where ii appears lO any Civil Court that the evidence of a person con¬ 
fined in any prison within the local limits of the appellate jurisdic¬ 
tion of SUCH Court, if it is a High Court, or, if it is not a High Court, 
then within the local limits of Che appellate jurisdiction of the 
Court to which it is subordinate, who, for any of the causes men¬ 
tioned in section 42 or section 43, cannot be removed, is materiti 
in any matter pending before it; or 

(^) where it appears to any such Court as aforesaid tliat the evidence of a 
person confined in any prison so situate and more than ten miles 
distant from the place at which such Court is held, is material in 
any such matter; or 

(<:) where the District Judge declines, under section 36, to countersign an 
order for removal: 


the Court may, if it thinks fit. issue a commission, under the provisions of the 
Code of Civil Procedure,^ for the examination of the person in the prison in which 
he is confined. 


45 . Where it appears to a High Court that the evidence of a person confined 
- . . f in a prison beyond the local limits of its appellate iuris- 

tton of prisoners beyond limits aiciioii is material in any civil matter pending before 
ot ai^U^te jun^ction of it or before any Court subordinate to it, the High 
High Ccniit. Court may, if it thinks fit, issue a commissioiii under 
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die peovnioiis of the Code of Civil Procedure,* for the eihmiuetion of the penon 
ift the prim m edilcfa he is confined. 

40. £vei 7 commission for the eiamination of a person issued under section 
Comateion how to be di- 44 or section 45 shall be directed to the District Judge 
reeled. within the local limits of whose jurisdiction the prison 

in whiefa the person is confined is situate, and the District Judge ritall commit the 
execution of the commission to the officer in charge of the prison, or to such odier 
person as he may tlunk fit. 

Service of Frocest on Prisoners, 

47. When any process directed to any person confined in any prison is 
Process how served on pri* issued frmn any Criminal or Revenue Couit, it maybe 

soaers. served by exhibiting to the officer in charge of the pri¬ 

son the original of the process, and depositing with him a copy ther^. 

48. (/) Every officer in charge of a prison upon whom service is made un- 
Process served to be trans- Section 47 shall, as soon as may be, cause the copy 

mitM at prisoner’s request, of the process deposited with him to be shown and ex¬ 
plained to the person to whom it is directed, and shall thereupon endorse upon 
the process and sign a certificate to the effect that such person as aforesaid is con¬ 
fined in the prison under his charge, and has been shown and had explained to 
him a copy of the process. 

(a) Such certificate as aforesaid shall be primdfade evidence of the service 
of the process, and, if the person to whom the process is directed, requests that the 
copy shown and explained to him be sent to any other person, and piovidca the 
cost of sending it by post, the officer in charge of the prison shall cause h to be 
so sent. 


Miscellaneous, 


48. For uie purposes of this Part, the Courts of Smalt Causes established in 
Application of Hart in enr- Prcsidcncy-iowns and the Courts of Presidency 
uin ca^ Magistrates shall be deemed to be subordinate to the 

High Court of Judicature at Fort William, Madras, or Bombay, as the case may 
be.t 

50. No order in any civil matter shall be made by a Court under any of 
. the provisions of this Pan until the amount of the costs 

Deposit of costs. charges of the execution of such order (to bo de¬ 

termined by the Court) is depoated in such Court: 


Provided tlut, if, upon any application for such order, it appears to the 
Court to which the application is made that the applicant has not sufficient means 
to meet the said costs and charges, the Court may pay tlic same out of any fund 
applicable to the contingent expenses of such Court, and every sum so expend¬ 
ed may be recovered by the Government from any person ordered by the C!ourt 
to pay the same, as if it were costs in a suit recoverable under the Code of Civil 
Procedure.* 


Power to make 
lUiPart. 


rules under 


51- (/} The Local Government, and in cases 
arising under section 40 , the Governor-General in 
Council, may make rules-i* 


g Act XIV of 188a. 

t The in rr*** nd third parw. of s. 49 h.ve bcM repealed by the Lower Buma Coarti 
Act (VI. of 1900). 
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(tf) for regiikuing the escort of prisoners to and from Courts In whidi* 
tfaeir attendance is required, and for their custody during the pe^ 
riod of such attendance: 

(2) for regulating the amount to be allowed for the costs and charts of 
such escort; and 

for the guidance of officers in all other matters connected with the eiH 
forcement of this Part 


(a) All rules made under sub-section (/) shall be published in the locd offi* 
cial (^ette or the Gaziiie of India, as the case may be, and shall, from the date 
of such publication, have the same force as if enacted by this Act. 


Power to decUre who shall 
be deemed oflScer in chargee of 
prison. 


52 . The Local Government may declare what 
officer shall, for the purposes of this Part, be deemed 
to be the officer in charge of a prison. 


Repeals. 


58 . The enactments mentioned in the third 
schedule are hereby repealed to the extent specified in 
the last column thereof. 


THE FIRST SCHEDULE. 

{Sh sections and jj,) 

Court of . .. 

To the officer in charge of the. {state name of^ison). 

You are hereby required to produce. . now a prisoner in. 

.under ^e and sure conduct before the Court of. at.. . 

.on the.day of.next by .... of the dock in 

the forenoon of the same day, there to give evidence in a matter now penffing before 

the said Court, and after the said.has then and there given his evidence 

before the smd Court, or the said Court has dispensed with his further attendance, cause 
him to be conveyed under safe and sure conduct back to the prison. 

The .day of. 

A. B. 

(Countersigned) C, Z). 


THE SECOND SCHEDULE. 

(See section jy.) 

Court of. 

To the officer in chaise of the . (state name of prison). 

You are hereby required to produce.now a prisoner in. 

*, under safe and sure conduct before the Court of.... at' . -1 

.on the.day of.next by.of the clock iii 

the forenoon of the same day, there to answer a charee now pending before the sjud 
Court, and, after such charge h^ been disposed of, or the said Court has dispensed with 
hk further attendance, cause him to be conveyed under safe and sure conduct back to 
the said prison. 

The ..day of.... 

A,B. 

(Countersigned) C, D, 
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THE THIRD SCHEDULE. 
{Ste s«/im 5 ^.) 


3«y 

icax 

Aota 


Year. 

No. 

Tittle. 

Extent of repeal. 

1869 

XV. 

The Prisoners' Testimony Act, 1869. 

! The whole Act. 

i8;i 

V. 

The Prisoners Act, iSyr* 

The whole Act, except section 
IS-* 

1883 

1 

IX. 

The Prisoners Act Amendment Act, 
1882. 

The whole Act. 

1886 

X. 

The Indian Criminal Law Amend¬ 
ment Act, 1886. 

Section 25. 

1889 

XI. 

The Lower Burma Courts Act, 1889, 

Section 98. 

1891 

XII. 1 

1 

The Repealing and Amending Act, i 
1891. 

So much as relates to Aa V* 
of 1871. 

1893 

V. 

The Foreign Jurisdiction (Capital j 
Sentences) Act, 1893. 

The whole Act. 

189* 

VII. 

The Prisoners Act (1871) Amend¬ 
ment Act, 1894, 

The whole Act. 

1897 

VIII. 

The Reformatory Schools Act, 1897. 

i 

Section 30. 

1 


* S. 15 runs as follows 

1$* Any warrant of commitment under Regulation Ill. of i8i8 of the Bengal Code 
tyarranu under Ref^uiations for confinement Of State Prisoners)^ Regulation 11 . of 

cofi/sn«n(i«9)f Priiivrtm, igig of the Madras C^e (for the confinement of State Pri- 
senersjt and Regulation XXV. of 1837 of the Bombay Code ffor ike confinement of State 
Prisoners, and for the attachment of the lands of and others for Reasons of 

StoteJ^ may be directed to the Superintendent in the same manner as the same might 
have Iwen directed to the Sheriff under Act No. XXXIV, of 1850 ffor the better cutiody 
of State Prisoners) and Act No. III. of 1858 (to amend ike lam relating to the arrest and 
detention of State Prisoners), 




. [ 3.69 ]■ 

ACT NO. IX. OF 1894.* 

Passed by the Governor-General of India in Council. 
Received the G.-G^s assent on the 22nd Monk j8()4. 


An Act to amend the Law rel(Uin^ to Prisons, 

Whereas it is expudiciiL to aniend iho law relating to prisons in British 
India» and to provide rules for the regulation of such ])risons; It is hereby 
enacted as follows 

CHAPTER I. 

PKELU^IlNARr. 

Title, extent, and com- !■ (^) I'h'*' Act may he called “The Prisons 
mencement. Act, 1^94.' 

{2) It extends to the wtiole of British India, inclusive of | 

British Baluchistan, ihc Santhal Parganas, and the Pargana of Sprti: and 

(j) It shall come into force on the first day of July 1894. 

(4) Nothing m this Act shall apply to civil jails in the IVesidency of 
Bombay outside the city of Bombay, and those jails shall continue lo be ad¬ 
ministered under the provisions of sections 9 16 (both inclusive) of ]3ombay 

Act II. of 18 74 as amended by subsequent enactments. 

24 (/) On and after the said first day of July 1S94, the enactments men* 
tinned in the schedule shall be repealed to the ex- 
’ tent specified in ihe fourili column tliereoh 

(2) But all rules and appointnu-nts mach.-, directions gi\en, and orders 
issued, under any of those enaclincnlv, shah, so f.ir as they are consistent with 
this Act, be deemed to have been r<‘s[»eclI^e^v m.ul'*, gucMi, and issued under 
this Act. 

(j) Any enaclmeni 01 ilocunieut referring to any of those enactments shall, 
so far as may be, be construed to refer tr) tliis Act, or to the correspontling portion 
thereof. 

Definitions. 3. In this Act— 

(/) ‘‘prison’' means any lail or jilace used permanenily or temporarily, 
under the general or sjiccial oidcrh of a Local Go\erninent. for the detention of 
prisoners, and includes all lainis and buildings appurtenant thereto, but does not 
include— 


• For Statement of Objects and Reasons, see Gazetce of India, 1894, Pt, V., p. 14; 
for Beport of the Select Committee, see p. 63 ; and for Proceedings in Council, see 
ibidt Pt. Vt., pp. 10, a I, 93 126, and 139. 

The Act was declared in force in Upper Burma by the Upper Burma Laws Act (XIII. 
of iM). 

f In cl. (a) the words, ** Upper Burma," have here been repealed by the Burma Laws 
Act (XIII. of 1898) —See the Fifth Schedule. 

i So much of s. a and of the schedule hs teUte*i to the Upper Burma Laws Act (XX. 
of j 8M) has been repealed by the Burma l.aw^ A'Jt (.VllI, of 18981 —i>«e the Fifth 
Scbadule, 
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(«) any place for the confinement of prisoners who are exclusively in the 
custody of the police; 

{b) any place specially appointed by tlic Local Government under section 
541 of the Code of Criminal Vrocednre, 1SS2 f or 
(0 any place which has been declared by :he F-ocal (Jowmment, by 
general or special order, to l>e a >iil>s:d!ary jail: 

(2) “criminal prisoner" means viny prisoner duly commiiieJ to custody 
imder the writ, warrant, or order of any Coun or autliority exercising criminal 
jurisdiction, or by order of a Court-martial: 

(j) “convicted criminal prisoner" meins an\ ciiminal prisoner under 
sentence of a Conn or Court-martial, and mckidts .1 person <letained in prison 
under the provisions of Chapter Vlll. of the <.''vio nt Criminal Procedure, 1882,^ 
Dr under the Prisoners Act. 1S71: 

( 4 ) “ civil prisoner " means any pns.)ner wIm ii'i, v prisoner; 

(5) “remission system meins die rules for die time beinj; :n force regular 
ing the award of marks 'o. and the cons.' iuem siiorii’inui! o: sentences of prisoncrs> 
in jails: 

(6) “ history-tieket means the iieket f\lii}»‘tin;; Midi in*»>rmanon as is re¬ 
quired in resjHJCt of each pr'^-ner hv ihis Aci or lie: Ihereunvicr; 

(7) Insjtecior-Geaeral means tlu' iint^ral f‘f Prisons: 

(<y) “Medical SuhorJma'r meui" ’.n Suri^' on, Aiiolhecarv, or 

qualified Hospital Assistant, m l 

(9) ‘prohibiied artii:!e an art,i.!e the m:roiluc!‘on or rCTn^^’-al of 

which into or out of a pn-on is pioh:lv/.ed b\ .v'.v ruk ;md'jr ’h s A.l. 


18 QC 

Apt©- 


i .i [ 1 i 1. 


am* Ufi-icKKs 

4. Ihe Local fios^-iinncnt n.i:: \,!.v, I.., uir ili- primers i, ;t,e 

A^mmcutuin U ,,r - r.ii i..;- o.Ki, i; .■..•rrinK-iU. a,. umttio.Uuun m 

fn ' t t pr*'ijn> ceiisirii*_t^*,i rci:u!aic<.l in such manner as 

J^<^ply wui, i. ... . „i 

5. An Inspecnir-Ceneral Jali bt ioi ;li= k, 

Inspector-General. LOi al ami shall exercise, isubiM 

iSAntmi I order*: at tiie Lrjcal Gdvernrnf'nt ’ the cent*ral 

a f». ™,y prion .to,, 1 „. > n Me.l.cnl OB,«r 

Officers of prisons. fhr' Superintenileni). a Medical 

Local Government thinks n^^esilryT^''' * ** 

Provided that the Govonior ol Ijonihav m Countil mav witK iK. « 
sanction of tlie Govemor-Cicneral in Conn.M declare » ■ «r i ^ ^ P«woiiS 
in .h. order Bn! ei ' 1 bfiS 

appointed to be Sujicrimendejit. ' “ P«rtW 


• Snpmeded by lb, ne» Code of:rTmin,l f>ro«d«e (Act vT^TsST 
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* 1 , Whenever it appears to the Inspector^General that the number of im^ 
T«mpoMry Accoinm&da* prisoners in any prison is greater than can con- “TTTX 
tion to prisoners. venientJy or i>afely bo kept Iherein, and it is not 

convenient to transfer the excess number to some other prison, 

or whenever, from die oiithrrak of epiiemic distMse widiin any prison, or 
for any other reason, it i> desirable lo provide for the temporary shelter and 
safe custody of any pn84>iicr‘>, 

provision shall be made, l»y such uilicet and iu >iKh manner as the Local 
Government may direct, h>r the shelter and vife tusiody in temporary prisons 
of so many of the prisoneTr» a«; cannoi Ih.- v<>n^enlvntlY ur safely kept in the pri- 
8 cm» 


t JIAITKK [II. 

Dl'fU> OF tJrFlCKK-. 

8. All oi^Kc^^ ot a pris'Ui cbev ihc dta'Clioiib the i^upcrintcndenl; 
Control and Juttc: t t ..fti- (Ihcrfs subordinate fo the jailer shall perform 
csra of i^risoni^. such diifjcs us may he imposoil on them by the Jailer 

with the sanction of the Supcr iiLcndcnr, or be prtbribed by rules under section 

60, 

8« No otfucr of a prison siiail k-i, nor shall any {>erson in trust for, 

Officers not to huM- ''mpluvcil hv, him. sell 'tr let, or derive any benefit 
ne&«’(lea!in{r\ jjn-.nner' from sclhnjr 'ir anv ariicle to .tnj prisoner, or 

have any money or o'.her bu .ino-'* dcihn^-. dueedy ur ind.revtly, with any pri¬ 
soner. 

10- No ollicer '>1 x pnvm siuli. nor shall any person m trus: for, or cm- 
CitTicm mt t« ij.trrtf vt- pluycd by. Him, Ux'-r' any inierL-^s:. direct or indirect, 
cd in i>riM>n*coijtuct'' n :i!u C' UV.r.i>.: tor ihc ‘upplv '*1 the prison : nor shall 

he derive any hom'tit. directly or indurcth. trom Wir sale or purchase of any 
article on bchah ot Il*e pn*'m. or l i \ prisoner. 


ifl/t 


11. (') > 
Sttptrinundtm. 


uhje^i lo til*/ orders rji die Inspts ior-General, ilic Superintendent 
•'hall the in ,di maitcr.s relating to dis- 

vipline, labour, cxperidiiure, puiiidiment. and con¬ 
trol. 


(jl Subject to vuch general or special directions a-- may be given by the 
Local Governmeiii, ihc Supcriruendcn: vt a prison, other than a central prison 
ora prisori siMiaieif m a prcsidcncy-town, snail (ibey all orders not mconsistent 
with tbia Act or any rule dicrctindcr whiLh nvay be gi'‘cu ret^pectiug the prison by 
the DiHtrict Magistrate, and sliall report to the Inspector-General all such orders 
and the action, taken thereon. 

ttowd& to ht icfpt 12. The Su{)eriniendent shall keep, or cause to 

4 Superifttendtnt, he kept, the following records ;— 

(/) a register of prisoners admitted ; 

(a) a book showing when each jjrisoner is to be released ; 

(,f) a punishment book for tfjc entry of the punishments inflicted on prisoners 
for prison-offences; 
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(4) a visitors' book for the entry of any observations made by the visitors 

touching any matters connected with tiie administration of the prison ; 

(5) a record of the money and otiior articles taken from prisoners ; 


and all such oilier records as may be prescribed by rules under section 59 
or section 60. 


Mfdical Officer, 

18 . Subject tu the control of tlie Superintendent, the Medical Officer shall 

Duties of Medical Officer. oi the sanitary administration of the pri- 

son, and shall perform such duties as may be pre¬ 
scribed by rules made by tiie Local Government under section 6o. 


14 . Whenever the Medical Officer has reason to believe that the mind of 
Medical Officer to report in a prisoner is, Or is likely to be, injuriously affected by 

certain cases. the discipline or treatment to which he is subjected, 

the Medical Officer shall report the case in writing to the Superintendent, 
together with such observations as he may think proper. 

This report, with the orders of the Superintendent iheroon, shall forthwith 
be sent to the Inspector-General for infonnalion, 

15 . On the death of any prisoner, the Medical Officer shall forthwith record 
^ j r • in a register the following particulars, so far as they 

^ ^ can be ascertained, namely 

(/) the day on which the deceased first complained of illness, or was 
observed to be ill, 

(^) the labour, if any, on which ho watj engaged on that day, 

(j) the scale of his diet on that day, 

{4) the day on which lie was admitted to hospital 

(5) the day on which the Medical Officer was first informed of the illness, 

(6) the nature of the disease, 

(y) when the deceased was last seen before his dcalli by the Medical 
Officer or Medical Subordinate, 

(t^) when the prisoner died, and 

(9) (in cases where a fwst^morUm examination is made) an account of the 
appearances after death, 

together with any special remarks ihai ajipcar to tlie Medical Officer to be 
required. 


Jiiikr. 

10 . (/) The [aiJer shall reside in the prison, 
unless ihe Superintendent permits him in writing to 
reside elsewhere. 

(2) The Jailer shall not, without the Inspeclor-Generars sanction in writing, 
be concerned in any otiicr employment. 

17 - Upon the death of a prisoner, the Jailer shall give immediate notice 
Jailer to give notice of thereof to the Superintendent and the Medical 
death of prisoner. Subordinate. 
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1 & The Jailer shall be responsible for the safe custody of ihe records to be 
o -uM'i e I -I under section 12, for the commitment 'svaicants 

Responsibility of Jailer, documents confided to his care, and 

for the money and other articles taken from prisoners. 


Act 9. 


19 . The Jailer shall not be absent from the prison for a night without 
Jailer to be present at permission in writing from the Superintendent; but, 
nifht, if absent without leave for a night from unavoidable 

necessity, he shall immediately report the fact and the cause of it to the 
Superintendent. 


20 . Where a Deputy Jailer or Assistant Jailer is appointed to a prison, he 
Powers of Deputy and As- shall, Subject to the orders of the Superintendent, be 
sistant Jailers. competent to perform any of the duties, and be sub¬ 

ject to all the responsibilities, of a Jailer, under this Act or any rule thereunder. 


Suhordinait Officers. 

21 . The officer acting as gate-keeper, or any other officer of the prison, may 

^ ^ , examine anything carried in or out of the prison, and 

may stop and search, or cause to be searched, any per¬ 
son suspeclcd of bringing any prohibited article into or out of the prison, or of 
cariying out any property belonging to the prison, ami, if any such article or pro¬ 
perty be found, shall give immediate notice thereof to the Jailer. 

22 . Officers subordinate Lo th‘‘ Jailer shall not be absent from the prison 
Subordinate ofticerb not to without leave from the Suiicrinieudent, or from the 

be absent without leave. jailer. 

23 . Prisoners who have been appointed as oliiccrs ol prisons shall be 

- . , rr deemed to be public servants within tlic meaning of 

Convet officers. the Indian Penal Code. 


CHAPTER IV. 

Aumissiox, Removal, and Dischakgk of I'uisonkks, 

24 . (/) Whenever a prisoner is admUtevJ into prison, he shall be searched, 
Prisoners to be examined and all weapons and prohibited aiticles shall be taken 
on admission. f^oni him. 


(2) Every criminal prisoner shall also, as soon as possible after admission, be 
examined under the general or special orders of the Medical (Jfficcr, who sliall 
enter, or cause to be entered, in a book to be kept by tlic Jailor, a record of the 
State of the prisoner’s health, and of any wounds or marks on his person, the class 
of labour he is fit for if sentenced to rigorous imprisonment, and any obsen’ations 
which the Medical Officer thinks fit to add. 

(j) In the case of female prisoners, the search and examination shall be car¬ 
ried out by the matron under ike general or special orders of the Medical Officer. 


25 . All money or other articles in respect whereof no order of a competent 
^ Court has been made, and which may, u'itli proper 

e s prisoners. authority, be brought into the prison by any criminal 

prisoner, or sent lo the prison for his use, shall be placed in the custody of the 
Jailer. 
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1894 * 26 . (/) All prisoners, previously to bring re* 

"T^T^T* rischargc of moved to any other prison, shall be exanuned by the 

AotO. Medical OflTKer. 

(^) No prisoner shall be removed from one prison to anotlier unless the 
Medical Officer certifies that the prisoner is free from any illness rendering him 
unfit for removal. 

(j) No prisoner shall be discharged against his will from prison, if labouring 
under any acute or dangerous distemper, nor until, in tire opinion of the Medical 
Officer, such discharge is safe. 


CFIAPTER V. 

Discipline of Prisoners. 

. . , 27 . The requisitions of this Act with respect to 

SeparaUon of prisoners. separation of prisoners are as follows;— 

(r) in a prison containing female as well as male prisoners, the females 
shall be imprisoned in separate buildings, or separate parts of the 
same building, in such manner as to prevent tlieir seeing, or con¬ 
versing or holding any intercourse with, tlie male prisoners; 

{2) in a prison where male i>risoners under the age of eighteen are confined, 
means shall be provided for scj)arating them altogether from the 
other prisoners, and for separating those of them who have arrived 
at the age of puberty from those who have not; 

nnconricted criminal prisoners shall be kept apart from convicted cri¬ 
minal prisoners; and 

(^) civil prisoners shall be kept apart from criminal prisoner^. 

28 . Subject In the requirements of the last-foregoing section, convicted cri- 
Association and scRrepation minal prisoners may be confined, either in association, 
of prisoners. Or individually in cells, or partly in one way and partly 

in the otlier. 


29 . No ceil shall be used for solitary confinement unless it is furnished with 
^ , the means of enabling the prisoner to communicate at 

^ any time with an officer of the prison; and every pri¬ 

soner so confined in a cell for more than twenty-four hours, whether as a pnnish- 
ment or otherwise, shall be visited, at least once a day, by the Medical Officer or 
Medical Subordinate. 


80 . (/) Ever}' prisoner under sentence of death shall, immediately on his 
Pri&oners under benteni.c of arrival in the prison after sentence, be .searched by, or 

ostler of, the Jailer, and all articles shall be taken 
from him wiildi the jailer deems it dangerous or inexpedient to leave in his pos¬ 
session. 

(.2) Every such prisoner shall be ».onfiiied in a cell apart from all other pri¬ 
soners, and shall he placed, by day and by night, under the charge of a guard. 
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CHAPTER VI. 

Food, Clothing, and Bedding or Civil and Unconvicted Criuinal 

Prisoners. 

81. A civil prisoner or an unconvicted criminal prisoner shall be permitted 
Maintenance of certain pri- to maintain himself, and to purchase or receive from 

soficrs from private s»ource&. private sources at proper hours, food, clothing, bed¬ 
ding, or other necessaries, but subject to examination, and to such rules as may 
be approved by the Inspector-General. 

82. No part of any food, clothing, bedding, or other necessaries belonging 
Restriction on transfer of any civil or uiiconvicted criminal prisoner shall be 

fo^ and clothing ^tween given, hired, or sold to any other prisoner; and any 
certain prisoners. prisoner transgressing the provisions of tins section 

shall lose the privilege of purchasing food or receiving it froni privati; sources, for 
such lime as the Superintendent thinks proj^er* 

38. (/) Every civil prisoner and uncouvicte<l criminal prisoner vinable to pro- 
Supply of clothing and bed- vide himsclf with sullicient clothing and bedding shall 
dipg to civil and unconvicted be supplied bv the Superintendent with such clothing 
criminal prisoners. bedding as may be neccssarj’. 

(2) When any civil prisoner has been committed to prison in execution of a 
decree in favour of a private person, such person, or his representative, shall, 
within forty-eight hours after the receipt l>v him of a demand in writing, pay to 
the Superintendent the cost of the clothing and bedding so supplied to the 
prisoner ; and in default of such payment the prisoner may be released. 


CHAITER VH. 

Employment of Prisonkks. 

Employment of civil pn^ 34. vO ^ivil prisoners may, with the Superin- 
soners. teiidcnl's permission, work ainl follow any trade or 

profession. 

(2) Civil prisoners finding their own implements, and not maintained at the 
expense of tlie prison, shall be allowed to receive the whole of their earnings ; 
but the earnings of such as are furnished with implements, or are maintained at 
the expense of the prison, shall be subject to a deduction, to be determined by 
the Sut>eriptendent, for ilie use of implements and the cos! of maintenance. 

85. (/) No criminal prisoner sentenced to labour, or employed 011 labour 
Employment of criminal O'vn desire, shall, except on an emergency, with 

prisoners. the sanction in writing of the Superintendent, be kept 

to labour for more than nine hours in any one day. 

(2) The Medical Officer shall, from time to time, examine the labouring 
prisoners while they are employed, and shall, at least once in every fortnight, 
cause to be recorded, upon the history-ticket of each prisoner employed on 

E ’“bour, the weight of such prisoner at the lime, 

C?) Wlien the Medical Officer is of opinion that the health of any prisoner 
Sen from employment on any kind or class of labour, such prisoner shall not 
emplc^d on that labour, but shall be placed on sucli other kind or class of 
labour a.s the Medical Officer nrtay consider suited for him. 


iap4, 

AotO. 
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IfllM* 86. Provision shall be made by the Superintendent for the ^ploymeat 

.Employment of criminal long as they so desire) of all criminal priaonera.seii" 
priBooeis sentenced to simpb tenccd to simple imprisonment; but no prisoner not 
imprisonment. sentenced to rigorous imprisonment shall be punish¬ 

ed for neglect of work excepting by such alteration in the scale of diet es may 
be established by the rules of the prison in the case of neglect of work bf such 
a prisoner. 


CHAPTER VIII. 


Health of Prisoners. 


37 . (/) rhe names of prisoners desiring to see the Medical SubordinatCp or 
. , appearing out of health in mind or body, shall, wkh- 

sjic prisoners. reported by the officer in immediate 

charge of such prisoners to the Jailer. 


(2) The Jailer shall, without delay, call the attention of the Medical Sub¬ 
ordinate to any prisoner desiring 10 see him, or who is ill, or whose state of mind 
or body appears to rei]iiire atteniiun, and shall carry into effect all written direc** 
tions given by the IMedical Officer or ^Icdical Subordinate respecting alterations 
of the discipline or trLatmcnt of any such prisoner. 


S 8 . All directions given by the Medical Officer or Medical Sabordinate in 
Record of directions of Me- relation it> any prisoner, with the exception of orders 
dical Officers. for the supply of medicines or directions relating to 

such matters as are carried into effect by the Medical Officer himself or under bts 
superintendence, sliall be entered day by day in the prisoner's history-ticket, or in 
such other record as the Local Governmenl may by rule direct, and the Jailer 
shall make an entry in its proper place stating in respect of each direction the fact 
of its having been or not having been complied with, accompanied by such ob- 
servaiions, if any, as the Jailor thinks lit to make, and the date of the entry. 

„ g 39. In every pri.son a hospital or proper place 

^ ■ fnr the reception of sick prisoners shall he provided* 


CHArTER IX. 

Visits to Pkisoneks. 

40. Due provision shall he made for the admission, at proper times and 

Visits to civil and unenn- 1'i‘oper restrictions, into every prisQn, of per- 

victed criminal prisoners. sons with whom civil or iinconvioted criminal pri¬ 
soners may desire to communicate, care being taken that, so far as raa)' be con- 
sstent with tlie interests of justice, prisoners under trial may see their duly quali¬ 
fied legal advisers without the presence of any other person. 

41 . (/) The jailer may demand the name and address of any visitor to a 

swreh of visitor. prigoncr, and, when the Jailer has any ground for 

suspicion, may search any visitor, or cause bim to be 
.,searched. but the search shall not be made in the presence of any prisoner, or 
of another visitor. ' 

(2) In case of any such visitor refusing to permit himself to be searc^i ^ 
Jailer may deny him admission; and the grounds of such proceeding, witb dM 
particulars thereof, shall be entered in such record as the LoesJ GovetiniMiif 
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CHAPTER X, 

Offences in relation to Prisons. 

44ii Whoever, contrary to any rule under section 6o, introduces or removes, 
IWItyforintroditctionof attempts by any means whatever to mtj^uce or 


waml of prohibited articles 
into or {rom prison and com 
fpumcatioii with prisoners. 



remove into or from any prison, or supplies or at¬ 
tempts to supply to any prisoner outside the limits of 
a prison, any prohibited article, 


and every oljScer of a prison who, contrary to any such rule, knowingly stif- 
fers any such article to be introduced into, or removed from, any prison, to be 
pottesied by any prisoner, or to be supplied to any prisoner outside the limits of 
a prison, 


and whoever, contrary to any such rule, communicates, or attempts to cotn- 
mimicate, with any prisoner, 

and whoever abets any offence made punishable by this section, 

shall, on ctmviction before a Magistrate, be liable to imprisonment for a 
term not exceeding six months, or to fine not exceeding two hundred rupees, or 
to botli. 


48. When any person, in the presence of any officer of a prison, commits 
Power to arrest for offence offence specified in the last-foregoing section, 

under sectirw 4 a. refuses, on demand of such officer, to state his 

name and residence, or gives a name or residence which such officer kno^^s, 
or has reason to believe, to be false, such officer may arrest him, and shall, 
without unnecessary delay, make him over lo a police-officer, and thereupon 
such police-officer shall proceed as if the offence had been committed in his 
presence. 


44. The Superintendent shall cause to be affixed, in a conspicuous place 

PubKation of penalties, 

nacular, setting forth tlie acts prohibited under seo- 
tioo 42 and the penalties incurred by thHr commission. 


CHAPTER XI. 


Prison Offences. 


Pdam offences. 


45. The following acts are declared to be pri- 
son-offences when committed by a prisoner:— 


(/) such Wilful disobedience to any regulation of the prison as shall have 
been declared by rules made under section 59 to be a prison- 
offence ; 

(a) any assault or use of criminal force ; 

(j) the use of insulting or threatening language; 

(^f) immoral or Indecent or disorderly behaviour; 

(j) wilfully disabling himself from labour; 

(d) contuutaciously refusing to work; 

( 7 ) filing, Cutting, altering, or removing handcuffs, fetters, or bars without 
uue authority; 

(tjfj vdfeness or negfigence at work by any prisoner ^eatcacsd ^ 
rigorous imprisonment; 


[Cr. Ct. 
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(p) wilful mismanagement of work by any prisoner sentenced to rigoStma 
imprisonment; 

(/o) wilful damage to prison-property; 

(//) tampering with or defacing history-tickets, records, or documents; ^ 
ii2) receiving, possessing, or transferring any prohibited article; 

(/j) feigning illness; 

(/4) wilfully bringing a false accusation against any officer or prisoner; 

(ij) omitting or refusing to report, as soon as it comes to his knowledge, 
the occurrence of any fire, any plot or conspiracy, any escape, at< 
tempt or preparation to escape, and any attack or preparation for 
attack upon any prisoner or prison official; and 

(/ 5 ) conspiring to escape, or to assist in escaping, or to commit any (^6r 
of the offences aforesaid, 

4 a The Superintendent may examine any person touching any such 
Pauishment oi such of- oSence, and determine thereupon, and puni^ such 
***•• offence hv— 

(/) a formal warning : 

Explanation. —A formal warning shall mean a warning person¬ 
ally addressed to a prisoner by the Superintendent, and recorded in 
the punishment-book, and on the prisoner's liistoiy-ticket; 

( 2 ) change of labour to some more irksome or severe form; 

(j) hard labour for a period not exceeding seven days in the case of 
convicted criminal prisoners not sentenced to rigorous imprison¬ 
ment; 

{4) such loss of privileges admissible under the remission system for the 
time being in force as may be prescribed by rules made by the 
Governor-General in Council: 

(j) tlie substiiiUion nf ^minv 01 other coarse fabric lor clothing of Other 
material, not being woollen, tor a period which shall not exceed 
three months; 

(d) imposition of handcuffs of such pattern and weight, in such manner 
and for such period, as may be prescribed by rules made by the 
Governor-General in Council; 

(7) imposition of fetters of such pattern and weight, in such manner, and 
for such period, as may be prescribed by rules made by the Go¬ 
vernor-General in Council; 

(<f) separate confinement for any period not exceeding six months: 

Separate confinement means such coofioemeitt^ 
with or without labour, as secludes a prisoner from communication 
with, but not from sight of, other prisoners, and allows him not less 
than one hour s exercise per diem, and to have his meals in assoda* 
tion with one or more other prisoners; 

(p) penal diet, that is, restriction of diet iu such manner, and subject to 
sueb conditions regarding labour, as may be prescribed hf tike . 
I/)cal Government: 

Provided that such restriction of diet shall in no case be apfdied tO' 
a prtemer for more than ninety-six consecutive boon, and mrt 
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be repeated except for a fresh offence, nor until after an inlacval of 
erne week; ^jSSsk 

iio) cellular confinement for any period not exceeding fourteen days: 

Provided that after each period of cellular confinement an interval 
of not less duration than such period must elapse before the prisoner 
is again sentenced to cellular or solitary confinement: 

Explanation. —Cellular confinement means such confinement, with 
or without labour, as entirely secludes a prisoner from communica¬ 
tion with, but not from sight of, otlier prisoners; 


(//} solitary confinement for any period not exceeding seven days: 

Provided that, after each period of solitary confinement, an inter¬ 
val of not less duration than such period must elapse before the pri¬ 
soner is again sentenced to solitary or cellular confinement: 

Solitary confinement means such confinement, wth 
or without labour, as entirely secludes the prisoner both from sig^t of, 
and communication with other prisoners: 

(/^) penal diet as defined in clause (^) combined with solitary confine¬ 
ment as defined in clause (//); 


(rj) whipping, provided that tiie number of stripes sliali not exceed thirty: 

Provided that notliing in this section shall render any female or civil pri¬ 
soner liable to the imposition of any form of handcuffs or fetters, or to whipping. 

47* Any two of the punishments enumerated in the last foregoing sectiOD 
Plurality of punishments niay be awarded for any such offence in combination^ 
under section 46. subject to the following exceptions, namely:— 

(/) formal warning sliall not be combined with any other punishment except 
loss of privileges under clause (^) of that section; 

^ { 2 ) penal diet shall not be combined with change of labour under clause {a) 

of that section, nor shall any additional period of penal diet awarded 
singly be combined with any period of penal diet awarded in combi* 
nation with solitary confinement; 

(j) solitary confinement shall not be combined with cellular confinement, or 
with separate confinement, nor cellular confinement with separate con¬ 
finement, so as to prolong the total period of seclusion to which the 
prisoner shall be liable; 

(^) whipping shall not bo combined with any other form of punisliment, ex¬ 
cept cellular or separate confinement and loss of privileges admis¬ 
sible under ihe remission system* 


48. (r) Tlie Superintendent shall have power to award any of the punish- 
Award af puaishsnents un- ments enumerated in tiie two last foregoing sections^ 
dcr sections 46 and 47 < subject, in the case of separate confinement iot a 
period exceeding one mondi, to the previous confirmation of the lnspectD^Gc»e- 

raL 


(e) No officer subordinate to tlie Supennlcndcnt shall have power to award 
l^y punishment whatever. 

40. Except by order of a Court of Justice, no punishment, other than the 
Pufiiihments to be in ac- punishments specified in the foregoing sections* 
?: g>^ nowhh fomfOiDg sec- be inflicted on any prisoner, and no punishment shall 

be inflicted on any prisoner otherwise than in accord* 
thee wkh riia provirions of those sections. 
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50 . (/} No punishment of penal diet, either singly, or in combination, or of 
Medical officer to certify whipping, Or of change of labour under section 46, 

to fitness of prisoner for pun clause (-?J, shall be executed until the prisoner to whom 
ishment. punishment has been awarded has been exam¬ 

ined by the Medical Officer, who, if he considers the prisoner fit to undergo the 
punishment, shall certify accordingly in the appropriate column of the punishment- 
book prescribed in section 12. 

(2) If he considers the prisoner unlii to undergo the punishment, he shall, in 
like manner, record his opinion in writing, and shall state whether the prisoner is 
absolutely unfit for punishment of the kind awarded, or whether he considers any 
modification necessary. 

(j) In the latter case he shall state whai extent of punibiunent he thinks the 
prisoner can undergo without injury to liis health. 

51 . (0 In the punishment-book prescribed in section 12, there shall be re- 
Entries in punishment* corded, in respect of every punishment inflicted, the 

book. prisoner's name, register number, and the class (whe¬ 

ther habitual or not) to which he belongs, the prison-offence of which he was 
guilt}', the date on whidi such prison-offence committed, the number of pre¬ 
vious prison-offences recorded against the pri.^oner, and the date of his last pri- 
9on-offence, the punishment awarded, and the date of infliction. 

(^) In the case of every serious prison-offence, the names of the witnesses 
proving the offence shall be recorded, anti, in tlic case of olTcnccs for which whip¬ 
ping is awarded, tlio Superintendent shall record the substance of the evidence 
of the witnesses, the defence of the prisoner, and the finding, with the reasons 
therefor. 


is) Against the eniries relating to each punishment the Jailer and Superia- 
(endent shall affix their initials as evidence of the correctness of the entries. 

52 . If any prisoner is guilty of any offence against prison-discipline which, 
Procedure on committal of by reason of liis having frequently committed such 
heinous offence. offences or othenvisc, in the opinion of the Superin¬ 

tendent, is not adequaicly punisliabie by the infliction of any punishment which 
he has power under this Act to award, the Superiniendeni may forward such 
prisoner to the Court of the District Magistrate, or of any Magistrate of the first 
class having jurisdiction, together wiili a ."tatcmcni of the circumstances, and 
such Magistrate shall thereupon inquire mioaml try the charge so brought against 
the prisoner, and, upon conviction, may sentence liiin to imprisonment which may 
extend to one year, such term to lye in addition to any term for which such prisoner 
was undergoing imprisonment when he committed such offence, or may sentence 
him to any of the punishments enumerated in :>cction 46: 

Provided that the| District Magistrate may transfer the case for inquiiy* and 
trial to any Magistrate of tlie first class: and 

Provided also that no jjerson shall be punished twice for the same offence. 

58 . (/) No punisliment of whipping shall be inflicted in instalments, or cx- 
Wh oDin'* presence of the Superintendent and Medl- 

‘ ciil Officer or Medical Subordinate. < 

(^) Whipping shall be inflicted with a light ratan, not less than half an inch 
in dimeter, on tlie buttocks, and, in case of prisoners under the age erf s1xteeii> 
it shall be inflicted in the way of school discipline with a lighter ratan, 
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S4L (/} Every Jailer or officer of a prison subordinate to him \?ho sAiall be MML 
Offences by prison-siiber- guilty of any violation of duly, or wilful breach or TjTj" 
dinates* neglect of any rule or regulation or lawful order made 

by competient authority, or who shall withdraw from the dudes of his office 
without permission, or without having given previous notice in writing of his 
intention for the period of two months, or who shall wilfully overstay any leave 
granted to him, or who shall engage without authority in any employment other 
than his prison-duty, or who shall be guilty of cowardice, shall be liable, on 
conviction before a Magistrate, to fine not exceeding two hundred rupees, or to 
imprisonment for a period not exceeding three months, or to both. 

( 2 ) No person shall, under this section, be punished twice for the same 
offence. 


CHAPTER XU. 

MrSCEtLANKOUS. 


55. A prisoner, when being taken to or from any prison in which he may 
Eitramural custody, cun- be lawfully confined, or whenever he is working out- 
trohand employment ol pri- .side, or is Otherwise beyond tlie limits of any such 

prison, in or under the lawful custody or control of a 
prison-officer belonging to such prison, shall be deemed to be in prison, and 
shall be subject to all the same incidents as if he were actually in prison. 


56* Whenever ilic Su}>crintendent considers it necessary (with reference 
_ . either to the slate of the prison or the character of 

Confinement in irons. prisoners) for the safe custody of any prisoners 

that they should be confined in irons, he may, subject to such rules and instruc¬ 
tions as may l>c laid down by the Inspector-General with the sanction of the 
Local Government, so confine tliem. 


57. (/) Prisoners under sentence of transportation may, subject to any 
Confinement ot prisoners made under section 60 . be confined in fet- 

under 5cntence of transporta- ters for the first three months after admission to 
UoQ in irons. j^rison. 

{ 2 ) Should the Siipcriniendent consider it necessary, either 'for the safe 
custody of the prisoner liinisclf, or for any other reason, that fetters should be 
retained on any such prisoner for more than three months, lie shall apply to the 
Inspector-General for sanction to their retention for the period for which he 
considers their retention necessary, and the Inspector-General may sanction such 
retention accordingly. 


58. No prisoner shall be put in irons or under mechanical restraint by the 
Prisoflcfb nut to be ironed of iiis own authority, except in case of urgent 

by Jailer except under ne- necessity, in which case notice thereof shall be forth- 
^*****y* with given to the Superintendent. 


58. The Governor-General in Council may for any part of firlUsh India, 
Powif# h Local Government with the prerious sane* 

tna e ru ei. Governor-General in Council may, for the 

territories under ils administration, make rules consistent with this Act— 


(/} defining the acts which shall constitute prison-oSonces; 

(a) determining the classification of prison-offences into serious and minor 
offences; 


\ 
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( 5 ) firing the punishments admissible under this Act vhidh shall be ttwardi^ 
able for commission of prison-offences or classes thereof ; 

{4) declaring the circumstances in which acts constituting both a prison- 
offence and an offence under the Indian Penal Code may or may not 
“ be dealt with as a prison-offence; 

(5) for the award of marks and tlie shortening sentences; 

(6) regulating the use of arms against any prisoner or body of prisoQers in 

the case of an outbreak or attempt to escape; 

{^) defining the circumstances, and regulating the conditions, under which 
prisoners in danger of death may be released; 

{S) regulating the transfer, from one part of British India to another, of 
prisoners whose term of transportation or imprisonment is about to 
expire; and, 

(9) generally, for carrying into effect the purposes of this Act. 

60 The Local Government may, subject to the control of the Governor- 

Power af Local Government General in Council, make rules* consistent with this 
to make riles- ^ Act— 

{a) for the classification of prisons, and description and construction of wards, 
cells, and other places of detention; 

(6) for the regulation by numbers, length or character of sentences, or other¬ 
wise, of the prisoners to be confined in each class of prisons; 

(«•) for the government of pnsons, and tor the appointment, guidance, con¬ 
trol, punishment, and dismissal of all otficors appointed under this 
Act; 

(fi) as to the food, bedding, and clothing of criminal prisoners, and of civil 
prisoners maintained otherwise than at their own cost; 

(r) for the employment, instruction, and control of convicts within or without 
prisons; 

(/) defining articles the introduction or removal of which into or out of 
prisons without due authority is proliibited; 

(g) for classifying and prescribing the toriUh of labour, and regulating the 
periods of rest from labour; 

(^) for regulating tlie disposal of the proceeds of the employment of pri¬ 
soners ; 

(1) for regulating the confinement m fetters of prisoners sentenced to traus- 
portation; 

(y") for the classification and tiie separation of prisoners; 

(A) for regulating the confinement of convicted criminal prisoners under 
section ab; 

(/) for the preparation and maintenance of history-tickets; 

* Ferrules made by the Government of Bombay for the classification and treatment 
of prisoners under Bom. Act II of 1874, which are kept in force by this Act, see Bombay 
List cd Local Rules and Orders. Vol, 1., Ed. 1897 pp. cxlia. and cliv. 

FOr rules regarding Government prisons in the Central Provinces made under Act 
XXVI. of 1870, and kept in force by this Act, see Central Provinces List of Local Rules 
and Orders, Ed. 1896, p. 59 

For rules for the management and superintendence of jaiU in the Madras l^re^eocy, 
sea Mdras List of Local Rules and Orders, Ed. 1898, p. 251; and for notification pre- 
acrUMBg a new Jail Codcj see ibid. 
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im) for fbe selection and appointment of prisoners as officers of prisons \ UMMI 

()s) for rewards for good conduct; 

(p) for regulating the transfer of prisoners whose term of transportation or 
imprisonment is about to expire; 

(p) for the treatment, transfer, and disposal of criminal lunatics or recovered 
criminal lunatics confined in prisons; 

(^) for regulating the transmission of appeals and petitions from prisoners 
and their communications with their friends; 

(r) for the appointment and guidance of visitors of prisons; 

(j) for extending any or all of the provisions of this Act, and of the rules 
llicrcundcr to subsidiary jails or special places of confinement ap¬ 
pointed under section 541 of the Code of Criminal Procedure, i 38 j,* 
and to the officers employed, and the prisoners confined, therein; 
and, 

(/) generally, in regard to die admission, custody, employment, dieting, 
treatment, and release of prisoners, and for other purposes consistent 
with this Act. 


01. Copies of rules, under sections 59 and 60, so far as they affect the go- 
veniineni of prisons, shall be exhibited, both in English 
and in die Vernacular, in some place to which all 
persons employed wiihin a prison have access. 


Eihibition of copies of rules 


62 . All or any of tJie poM’ers and duiieii; conferred and imposed by this 
Ex«ci(« o( power, of Su- f ‘ Superintendent or Medical Officer may, in 

perintendeni anti MeUitai his absence, be exerctsed and pertormea by such 
Officer. Other officer as the Local Government may appoint 

in this behalf either by name, or by his official designation. 


THE SCHEDULE. 
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Year. 

' No. 

Tide or short Lille. 

1 ' 

Extent of repeal. 

1 

2 

1 ( 

1 1 

i 

I 

4 


Ai^s 0 / Gotfrnor- Genera/ i/t 


1S56 ... : 

1 

vni. 

1 

An .Actfor the better oontroi of the Jails | 
within the Presidency of Horn bay. j 

So much as has not 
been repealed. 

1870 ... 

XXVI. 1 

Prison.^ w\ct, ... j 

i 

So much as has not 
l)een repealed. 

'874 ... 

XV. 

Laws Local Extent Act, 1374 

So much of Part {b) 
of the third sche¬ 
dule as relates to 
Act VIII. d i8s6. 


♦ Set now the Code of Crtminti Procedure (Act of 1898), 



ss* PRISONS. 


I t PC THE SCHEDULE.— Enactmints rxpiauo — aniJ. 


aMfir ~ 




Year, | 

i 

No. ! 

Title or short title. 

Extent of repeal. 

1 

2 

3 

4 


Acts (f Governor^General in concld. 


1878... 

XIV. 

An Act to assimilate certain powers of 
the Local Governments of the Norlli- 
Western Provinces and Oudh, 1 

Section 2. 

t 886 *... 

AX 

Upper Ihtrma La^vs Act, iS 36 

1 

1 So much os relates 
' to Act XXVL of 

1 s8jo^ 

1891 ... 

XII. 

1 

1 

Repealing and Amending Aetj 1891... 

j 

' 1 

1 

1 

i 

So much of the se- 
cond schedule as re¬ 
lates to Acts vni. 
of 1S56 and XXVI. 
1870, 


Acts of tht Governor of Fort St. George in CounciL 


1869 ... 

V. 

,,, j Madras Jails Act, i8()9 ... 

1 

j 

So much as has not 
been repealed. 

1882 ... 

VII. 

; Madras Jails Act Amendment Act, 

1 i8S?, 

The whole. 

1889 ... 

n. 

! 

... An Act to amend the Madras Jails Act, 
i ISoy. 

i 

j The wl^olc, 



Acts of the Governor of Bomlay in CvumiL 

1874 ... 

If. 

... An Act for the regulation of Jails in the 
City and Presidency of Boinbay, and 
■ the enforcement of discipline therein. 

' So much as has not 
been repealed, ex- 
[ cept sections 9 to 
16 (both inclusive) 
nsamendedby 
Bombay Act IL of 
1882. 

1882 ... 

II. 

... An Act to amend Bombay Act 11 . of 

! >^ 74 . 

Section 

1883 ... 

IV. 

1 

... ‘ An Act to amend the Law concerning 
: the confinement of civil prisoners liable 
to imprisonment under the Criminal 
Procedure Code. 

The whole. 

1887 ... 

I. 

... 1 An Act to further amend Bombay Act 
! 11. of 1874. 

1 

The whole. 


* This italicized entry, repealing that portion of the Upper Burma Laws Act (XX. at 
l88$) which relate! to Act XaVI. of 1670, was repealed by the Burma Laws Act (X|IL 
of 1^}. 
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Year. 

No. 

1 Title or short title. 

Extent of repeal. 

I 

2 

3 

4 

i 


AcU 0/the Lieuiemnt-Governor of Bengal in Couni.iL 

1S64 ... 

11. 

' An Act for the rogulntion of jails and , 
the enforcement of discipline tlicrein. | 

, So much as has no 
been repealed. 

1865... 

V. 

» 

i 

An Act to aTiicnd Act 11 . of 1864-1 pars¬ 
ed by the Lieiilen'lilt-Governor of 
Bengal in Council, ami to extend the 
provisions thereof to the Presidency ] 
Jail. ! 

1 

So much as has not 
* been repealed. 

i 


Regtihiiom 

via lc under the Statute yj Vidoria^ Chapter y. 

1S72 ... 

III. 

San dial Pa rg an as Settlement ReguM- 
tion. 

i 

.So inucfi of the sche- 
, chile (as amended 
i by Regulation III. 
of j8S6j as relates 
to Bengal Acts II, 
of 1S64 and V, of 
1S65. 

1874... 

IX. 

' AniU.in Hill DUlricl I.iuvs Reirulatioii, 

1 l« 74 . 

So much a.s relates to 
Ad XXVI. of 1870. 

jS/.i 

111. 

1 

1 A^s.ini Prisons Kogul.iLioii, iS;‘5 

I'liL' whole. 

1890 ... 

: 1. 

f 

I 

HtiImIi JSakichist.in F.av'i Kc^ulat.'jn. 

S'l imich as relates 
i.. Act XXVI. of 
1S70. 


Ri;L1NuS L'NllBR THE RbpBALBL) PRISONS Ac F. 


A SupBRtNTRNDBNT of a jdil has no powrr, 
under Act XXVi. of 1K70, to in^prison for 
one year a night watchrnan ronvicted before 
htm on a charge of aiding and abetting the 
escape of a prisoner. Neither had he power 
under Reg. XIV, of iRi6.— Quern :'.Sheo- 
UMBiR Lal, 4 N.-W. P. 4 > [Spankir, J. I 
Jan, 10, 1872.] ! 

PtT SpANKiR. J , and Oldfield. J. (Stuart, 
CJ.» doubting), that a havaUt (lock-up) is 
a prison within the meaning of the Prisons 
Act. Per Stuart, C.J., that food is not an 
article'* within the meaning of s 45 of 
that Act. P€r Stuart, C I, and Oldfield, 
L, that the conveyance of food into a hava- 
lat, not being expressly prohibited by the 
rules made by the Local Government under 
54 of that Act for the management and 
discipline of prisons, is not *' contrary to 


! the regulations of the prisons '' within the 
' meaning of s. 45 of that A:t. and is, there- 
I fore, not an olTenre punishable under that 
section Held, therefore, per Stuart, C.J., 
and Oldfield, [■, that, where a person enterra 
into a havalat with intent to convey or at¬ 
tempt to convey food to an under-trial pri¬ 
soner, such act on his part did not amount to 
housc-t^espa^s within the meaning of s.442 
of the Penal Code, and it was not an Act 
punishable under s. 45 of the Prisons Act. 
Per Spankie, J-, contra. Per Stuart. Cj., 
that the fact that such person had been tried 
for house-trespass and acquitted was no bar 
to his being tried subsequently for an of¬ 
fence under s. 45 of the Prisons Act.— Em¬ 
press v. Lalai. I. L. R., 2 All. 301. [Stuart, 
C.J., and Spankie and Oldfield, J J. Msy td, 

1879] 


1804 , 

▲ota 


rcr. Ct. M. SO.] 
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ticket. 

115. Disposal of fines under the two last 
foregoing sections. 


SacTiONS. 

116. Altering or defacing pass or ticket. 

117. Being or suffering person to travel 

on railway with intectious or conta¬ 
gious disorder. 

118. Entering carriage in motion, or other¬ 

wise improperly travelling on a 
railway. 

119. Entering carriage or other place re¬ 

served for females. 

120. Drunkenness or nuisance on a rail* 

way. 

121. Obstructing railway servant in his 

duty. 

122. Trespass and refusal to desist from 

trespass. 

123. Disobedience of omnibus drivers to 

directions of railway servants. 

124. Opening or not properly shutting 

gates. 

12,1^. Cattle trespass, 

126. Maliciously wrecking or attempting 

to wreck a train. 

127. Maliriously hurting or attempting to 

hurt persons travelling by railway. 

128 . Endangering safety of persons tra¬ 

velling by railway by wilful act or 
omission. 

129. Endangering safety of persons tra¬ 

velling by railway by rash or neg¬ 
ligent act or omission. 

130. Special provision with respect to the 

commission by children of acts en¬ 
dangering safety of persons travel¬ 
ling by railway. 

Procedure.. 

131. Arrest for offences against certain 

sections. 

[32. Arrest of persons likely to abscond or 
unknown. 

133. Magistrates having jurisdiction under 
Act. 

I 134. Place of trial. 


CHAPTER X. 

SUPPLEMBNTAI. PROVISIONS. 

135. Taxation of railways by local author¬ 

ities. 

136. Restriction on execution against rail¬ 

way property. 

137. Railway servants to be public servants 

for the purposes of Chapter IX. of 
the Indian Penal Code, 

138. Procedure for summary delivery to 

railway administration of property 
detained by a railway servant. 

139. Moae of signifying communications 

from the Governor General in Coun¬ 
cil. 

140^ Service of notices on railway admi¬ 
nistrations. 
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ACT NO. IX. OF 1890. 

THE INDIAN RAILWAYS ACT, 1890 * 

Received the G.*G.'s assent on the 21st March 1890. 

An Aci to Consolidatey Amende and Add to the Law relating to Railways in India. 

Whereas it is expedient to consolidate, amend, and add to the law relating 
to railways in India: It is hereby enacted as foU 
Preamble. \ovis:— 

CHAPTER I. 

Preliminary. 

Title, extent, and com- (^) This Act may bL- called “The Indian 

mencement. Railways Act, 1890. " 

(2) It extends to the whole of Britisli India, inclusivef (in so tar as it has been 
or may be extended under the provisions of the Sindh-Fishin Railway Act, 1887) 
of British Baluchistan, and applies also to all subjects ot Mcr Majesty within the 
dominions of Princes and States in India in alliance with Her Majesty, and to 
all native subjects of Her Majesty without and beyond Britisli India and those 
dominions; and 

(j) It shall come into force on the iirst day of May 

24 (^) enactments specified in ihe hrst schedule 

_ . arc repealed to the extent mentioned in the third 

column thereof. 

{j) But all rules, declarations, and appoiniments made, sanctions and di¬ 
rections given, forms approved, powers conferred, and notifications published un¬ 
der any of Uiose enactments, or under any enacunent repealed by any of them, 
shall, so far as they arc consistent with this Act, be deemed to have been re* 
spectively made, given, approved, conferred, and published under this Act. 

(3) Any enactment or document referring to any ol those cnaclmenls, or to 
any enactment repealed by any of them, shall, so far aa may be, be construed 
to refer to this Act, or to the corresponding portion ihercot, 


* For Statement of Objects and Reasons, see Gazette of India, ibSS, p. jjj ; for the 
Report of the Select Committee, see idid, 1S90, Pt. V., p. 2j . and fur Debates in Council, 
see ibid, Pt. VI.. 1888, pp. 124 and 137, and tbid, 1890. Pt. VI., pp. 15 and 48. 

Act IX. of 1890 has been declared in force, by notiticalion under the Scheduled Dis¬ 
tricts Act (XIV. of 1874), in the following Scheduled Districts, namely 

Tarai Parganas, North-Western Provinces, sec Gazette of India, 1890, Pt* I., p. 
596; the Districts of Hazaribagh. Lohirdaga (including at this time the 
present District of Palamau, which was separated in 1894), and Manbhum, 
and Pargana Dhaibhum, and the Kolhan in the District of Singbhum, see 
ibidy p. 859. 

It has been declar^ in force in Upper Burma (except the Shan States) by the Burma 
Laws Act (Xni. of 1898). The Act was previously in force there proprio vigore. 

It bat been applied to the Santh&l Parganas by notification under the SanthAl 
Parganas SeUlement Regulation (HI. of 187a), s. 3, as amended by theSanthi.) Parganas 
Laws Regnlatlon ( 111 . of 18S6), see Calcutta Gazette, 1890, Pt. 1 ., p. 757. 

t Tbe words, " of Upper Burma and," have here been repealed by the Fifth Schedule 
to tbe fittCtoa Laws Act (XUL of 1898). 

So oaticb of s. a and Sch. I. as relates to the Upper Burma Laws Act (XX. of i886j 
has been repealed by the Burma Laws Act (XIII. of 1898), sec the Fifth Schedule to the 
Ettma Lawn Act (XilLof 1898). 
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t 890 » 3. In this Act, unless there is something repug* 

nant in the subject or context,— 

(/) “ trarmvay means a tramway constructed under the Indian Tramways, 
Act, 1886, or any special Act relating to tramways; 

(а) “ ferry includes a bridge of boats, pontoons, or rafts, a swing-bridge, a 
flying bridge, and a temporary bridge, and the approaches to, and landing-places 
of, a ferry: 

(y) “ inland water'’ means any canal, river, lake, or navigable water in Bri¬ 
tish India: 

(^) railway " means a railway, or any portion of a railway, for the public 
carriage of passengers, animals, or goods, and includes^ 

(a) all land within the fences or other boundary-marks indicating the 
limits of the land appurtenant to a railway; 

{6) all lines of rails, sidings, or branches worked over for the purposes of, 
or in connection with, a railway; 

{i) all stations, offices, warehouses, wharves, workshops, manufactories, 
fixed plant and machinery, and other works constructed for the 
purposes of, or in connection with, a railway; and 

((/) all ferries, siiips, boats, and rafts which are used on inland waters for 
the purposes of tiic traffic of a railway, and belong to, or are hired 
or worked by, the authority administering the railway; 

(5) “railway company” includes any persons, whether incorporated or not, 
who are owners or lessees of a railway, or parties to an agreement for working a 
railway: 

(б) “ railway administration” or “administration,” in the case of a railway 
administered by the Government or a Native State, means the Manager of the 
railway, and includes the Government or the Native State, and, in the case of a rail¬ 
way administered by a railway company, means the railway company: 

(7) “railway servant” means any person employed by a railway adminis¬ 
tration in connection with the service of a railway: 

(6*) “ Inspector ” means an Inspector of Railways appointed under this Act: 

(^) “goods ” includes inanimate things of every kind: 

(/o) “rolling-stock” includes locomotive engines, tenders, carriages, wa¬ 
gons, trucks, and trollies of all kinds; 

(//) “traffic ” includes rolling-stock of every description, as well as passen¬ 
gers, animals, and goods; 

(/^) “through traffic ’ means traffic which is carried over the railways of 
two or more railway administrations: 

(/j) “rate ’’ includes any fare, charge, or other payment for the carriage of 
any passenger, animal, or goods; 

(r-/) “terminals” includes charges in respect of stations, sidings, wharves, 
depots, warehouses, cranes, and other similar matters, and of any services ren¬ 
dered thereat: 

j) “ ” means an authority given by a railway adminislralion, or by an 

officer appointed by a railway administration in this behalf, and authorising the 
person to whom it is given to travel as a passenger on a railway gratuitously: 

(i6) “ ticket ” includes a single ticket, a return ticket, and a season ticket; 
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(//) *^maund means a weight of three thousand two hundred tolas, each 
tola being a weight of one hundred and eighty grains Troy: and 

(/^) “Collector'' means the chief officer in charge of the land-revenue ad¬ 
ministration of a district, and includes any officer specially appointed by the Lo¬ 
cal Government to discharge the functions of a Collector under this Act. 


CHAITKR 11. 


iN.Sl’HCriON OK Raimvvys. 


Appointment and duLica uf 4 .* {/) The Governor-General in Council may 
Inspectors. appoint persons by name or by virtue of their office 

to be Inspectors of Railways. 

(^») The duties of an Inspector of Railways shall be— 

(a) to inspect railways with a view to determine wljclher they are fit to be 
opened for the public carnage of passengers, and to report there¬ 
on to the Governor-General in Courn d as retiuircd hy this Act; 

(/^) to make siKh periodical or other inspections of any railway or of any 
rolling-stock used thereon as trie Governor-General in Council may 
dircci; 


(il to make im]uiry under this Act into the cause of any accident on a 
radway; 

(fl) to perform such other duties as are imposed on him by this Act or any 
other cuaclmcni for the time being in force relating tx) railways. 


5- An Inspector shall, tor tlic piirpov^ of any of the duties which he is 
-, required or aiithori/^ed to perform under this Act. 

* be deemed to he a public servant within the mean¬ 

ing of the Indian Penal (/ode. and, subject to die control of the Governor- 
General in Council, shall, for that purpose, ’have the following powers, namely;— 

(/?) to enter upon and inspect any raib^ay or any rolling-stock used 
thereon; 


{h) by an order in writing under his hand addressed to the railway admi¬ 
nistration, to require the attendance before him of any railway ser¬ 
vant, and to require answers or returns to such inquiries as he 
thinks fit to make from such railway servant or from the railway 
administration: 


(i) to reipiire the prodiuLion of any book or document belonging to, or in 
die possession nr control of, anv railway adminisiiaiion (except a 
corninunication heiwccn a railway company and us legal advisers) 
winch ii appears lo lilm lo i>c necessary to inspect. 


0. A railway administration shall afford to the Inspector all reasonable 
Facilities to be aiTorded to facilities for performing the duties and exercising tlie 
Inapectors. powers imposed and conferred upon him hy this Act. 


* For poraons appointed to be Inspectors of Railways nnd^^r s. 4i rtovernment of 
India (Railw.iy) Circular Nn. dated Dec 4 , iRSR. 


legg 
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AcstO. Constructor and Maintknancr of Works* 

7. (/) Subject to the provisions of this Act and, in the case of imntove- 
^Authority of railway admi- able property not belonging to the railway adminis- 
nistratlons to execute all ne tration, to the provisions of any enactment for the 
cessary works. being in force for the acquisition of land for 

public purposes and for companieSp and subject also, in the case of a railway 
company, to the provisions of any contract between the company and the 
Government, a railway administration may, for the purpose of constructing a 
railway, or the accommodation or oliier works connected therewith, and, not¬ 
withstanding anything in any other cnactmem for the time being in force,— 

(ii) make or construct in, upon, across, under, or over any lands, or any 
streets, hills, valleys, roads, railways, or tramways, or any rivers, 
canals, brooks, streams, or other waters or any drains, water-pipes, 
gas-pipes, or telegraph lines, sjucIi temporary or permanent in- 
cl ned planes, virehes, tunnels, culverts, embankments, aqueducts, 
bridges, roads lines of railway ”* wavs, passages, conduits, drains, 
piers, cuttings, and fences as the railway administration thinks 
proper; 

(b) alter the course of any rivers, brooks, streams, or watercourses for the 
purpose of constructing an-1 maintaining iiinneis, bridges, passages, 
or other works over or under them, and divert or alter as well 
temporarily as permanently, the course ot any rivers, brooks, 
streams, or watercourses, or any roads, streets or ways, or raise or 
sink the level thereof, tn order the more conveniently to carry them 
over or under, or by the side of, the railway, as the railway admi¬ 
nistration thinks proper: 

{c) make drains or conduits into, through, or under any lands adjoining 
the railway for the purpose of conveying wati'r from or lo the rail¬ 
way : 

(fi) erect and construct such houses, warehouses, offices, and other build¬ 
ings, and such yards, stations, wharves, engines, machinery, appa¬ 
ratus, and other works and conveniences as the railway adminis¬ 
tration thinks proper; 

(c) alter, repair, or discontinue such buildings, works, and conveniences 
as aforesaid, or any of them, and substitute others in their stead ; 
and 

(y^) do all other acts necessary for making, maintaining, alievlng, or re¬ 
pairing, and using the railway. 

(ji) The exercise of the powers conferred on a railway administration by 
sub-section (/) shall be subject to the control of the Governor-Genera! in Coun¬ 
cil. 

8 . A railway administration may, for the purpose of exercising the powers 
Alteration of pipes, wires, conferred upon it by this Act, alter the position of 
and drains. any pipe for tlie supply of gas water, or compressed 

air, or the position of any electric wire, or of any drain not being a main drain: 


* The words quoted have been added by the Indian Railways Act (tSoo) Amend- 
mefit Act (IX. of 1896), a. i. 
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Provided that— 

(a) when the railway administration desires to alter the position of any such 
pipe, wire, or drain, it shall give reasonable notice of its intention 
to do so, and of the lime at which it will begin to do so, to the 
local authority* or company having control over the pipe, wire, or 
drain, or, when the pipe, wire, or drain, is not under the control 
of a local authority or company, to the person under whose control 
the pipe, wire, or drain is; 

(^) a local authority, company, or jjerson receiving notice under proviso 
(a) may send a person to superintend the work, and the railway 
administration shall execute the work to the reasonable satisfaction 
of the person so sent, and shall make arrangements for continuing, 
during tiic execution of the work, the supply of gas, water, com¬ 
pressed air, or electricity, or the maintenance of the drainage, as 
the case may be. 

9 . (/) The Governor-General in Council may authorize any railway ad- 
Temporarv entry upon land ministration, in case of any slip or other accident 
for repairing or preventinf^ac- happening Or being aporchendcd to any cutting, 

embankment, or other work under the control of the 
railway administration, to enter upon any lands adjoining its railway for the 
purpose of repairing or preventing llie accident, and to do all such works as 
may be necessary for the purpose. 

(2) In case of necessity, the railway administration ma\' enter upon the 
lands, and do the works aforesaid, without having obtained the previous sanc¬ 
tion of the Governor-(Jeiieral in Council but in such a case shall, within 
seventy-two hours after such eutiy, make a repor’’ to the Governor-General in 
Council, specifying the nature of the accident or apprehended accident, and of 
the works necessary to he done, and the pow^^r conferred on the railway ad¬ 
ministration by tins sub-sociion shall cease and determine, if the Governor- 
General in Council, after considering the report, considers that the exercise of 
the power Is not necessary for the public safety. 


10 . (f) \ railway adminsiraiion shall do as little damage as possible 
Payment .f ''X^TcisL- ..t ih.‘ i.owers conferred by any of 

for d.^majfe caus(‘d hv lawful the three last foregoing sections, and compensation 
exercise of powers under sec- sliall he paid for anv damage caused bv the exercise 

(2) A suit sJiall not lie to recover such compensation, but in case of dispute 
the amount thereof shall, on ajjplication to the Collector, be determined and paid 
in accordance, so far as may be. " widi tiie pro\isions of sections 11 to 15. both 
inclusive, sections r8 to 34. both mchisivo, and sections 53 and 54 of the Land 
Acquisition Act, iS94,f and the provisions of sections 51 and 52 of that Act shall 
apply to the award of compcnsaiion.' j 

11 * (/) A railway administration shall make and maintain the following 
. , - , works for the accommodation of the owners and oc- 

cromm lati wor s. cupiers of lands adjoining the railway, namely: — 


• For definition of local authority, ’’ see s. 135 \5J, in/ra, and the General Clauses 
Act (X of 1897)1 a. 3 
t Act 1. of 1894. 

i in s. 10 the words and Itgurcs quoted have been substituted for the words and 
figures, “ with the provisions of sections 11 to 15, both inclusive, of the Land Acquisition 
Act, 1870, and the provisions of sections 57 and 58 of that Act shall apply to the award 
of compensation," by the Indian Railways Art (1890) Arrendment Act (iX. of iSpOiS, X 
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(a) such snd so many convenient crossings, bridges, arches, culverts, aad 
passages over, under, or by the sides of, or leading to or from^ the 
railway, as may, in the opinion of the Governor-General in Council, 
be necessary for the purpose of making good any interruptions 
caused by the railway to the use of the lands through which the 
railway is made, and 

(^) ail necessar)’ arches, tunnels, culverts, drains, watercourses, or other 
passages, over or under, or by the sides of, the railway, (rf such di¬ 
mensions as will, in the opinion of the Governor-General in Council, 
be suflicicni at all times to convey water as freely from or to the 
lands lying near or affected by the railway, as before the making (rf 
the railway, or as nearly so as niay be. 

{2) Subject 10 the other provisions of this Act, the works specified in clauses 
(a) and (d) of sul>-.section (/} shall be made during or immediately after the laying 
out or formation of the railway over the lands traversed thereby, and in such 
manner as to cause as lltil,? damage or inconvenience as possible to persons 
interested in the lands or affected by the works. 

(j) The foregoing provisions of this section are subject to the following pro¬ 
visos, namely;— 

(a) a railway administration shall noi be re*|uircd to make any accommo¬ 
dation works in such a manner would prevent or obstruct the 
^\orklnl' or using of the railway, or to make any accommodation 
works with respect to which the owners and occupiers of the lands 
Iia>'e agreed to rccei\c, and have been paid, compensation in con¬ 
sideration of their not requiring the works to be made: 

(//) save as hereinaucr in this chapter provided, a railway administration 
shall not, except on the requisition of tlie Governor-General in Coun¬ 
cil. be compclltd to defray the cost of c.\ccuiing anv furtficr oi addi¬ 
tional accominodatiun wi^rks fur the use of the owners or occupiers of 
tiie lands after ihf' expiration of ten years from the dale on which the 
railway passing through the lands was nrt<t opened fur public traffic : 

(0 where a railway adminislratifni has provided suitable accommovlation for 
the crossing of a roatl or stream, and the road or stream is after¬ 
wards dnerted by the act or neglect of the person having the control 
thereof, the administration shall not be comjwlled to provide other 
accommodation for th'.‘ crossing of the road or stream. 

(./) T he Governor-General in C'ouncil may appoint a time for the commcnco- 
ment of any work to l>c executed under sub-section f /), and If, for fourteen days 
next after that unic. the raihvay a<iniinistriUtou fails to commence ihe work, or, 
having commenced it, tails to proceed diligiaiily to execute u in a sufficient man¬ 
ner, the Governor-t.ienera! in Conucil may execute it, and recover from the rail- 
WBy administration the cost ineurrei l^v hfra in tiie execution thereof. 

12 . If an (‘wuer or occupier of any land affected by a railway considers the 
Power for owner, ncciip;^-. the last foregoing section to be in- 

or local authority ii* < niist suliicienr lui the coininodious use of the land, or if the 
wwfcto be f 'OC.il ( lOVLTiiintTit ur ;i local aiithurily desireslocon- 

a I mhlic road or other work across, under, or over 
araiiT^ay, he oi it, as ilie ca.se may be, may at any lime require tlie railway ad- 
mintstration to make, at his or its expense, such further accommodation works as 
be Or It thinks necessary, and are agreed to by ihe railway administration, or aa, 
ID case of atnerence of ojiinion, may be authorized bv the Go\'emor-GetieraI 
b) Council. 


10 BO. 
Act 9. 
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18 . The Governor-General in Council may require that, with in a time to be 
Fence*, «aeen*, rates, and specified m the requisition, or within such further time 
bars. as he may appoint in this behalf,— 

(a) boundary-marks or fences be provided or renewed by a railway admi¬ 
nistration for a railway or any part thereof, and for roads construct¬ 
ed in connection therewitli; 

(i) any works in the nature of a screen near to, or adjoining the side of, 
any public road constructed before the making of a railway, be pro¬ 
vided or renewed by a railway administration for the purpose of pre¬ 
venting danger to passengers on the road by reason of itorses or 
other animals being frightened by the sight or noise of the rolling- 
stock moving on the railway; 

(r) suitable gates, chains, bars, stiles, or hand-rails be erected or renewed 
by a railway administration at places where a railway crosses a pub¬ 
lic road on the level; 

((/) persons be employed by a railway administration to open and shut 
such gates, chains, or bars. 

14 . (/) Where a railway administration has constructed a railway across 

^ j j L 1 ^ public road on the level, the Governor-General in 

Over .nd undrr-br.dges. 

sarj' for the pul)lic safety, roijiurc the railway administration, within such time as 
he thinks fit, to carry tne road either under or over the railway by means of a 
bridge or arch, with convenient ascents and descents, and other convenient ap¬ 
proaches, instead of crossing the road on the level, or to execute such other works 
as, in the circumstances of the case, may appear to the Governor-General in 
Council to be host adapted for removing or diminishing the danger arising from 
the level-crossing. 

(j) The (Jovernor-General in Council may require, as a condition of making 
a requisition under sub-section (/), that die local aiuhoriiy. if any, which maintains 
the road, shall undertake to [ja}' die whole of the cost to the railway administration 
of complying with die requisition, or such portion of the cost as the Governor- 
General in Council thinks just. 

15 .(,)ln.Uheroftl„Iollo,vmgc«.».n™.. 

of tt railway. *) 

(fi) where there is danger that a tree standing near a railway may fall on 
the railway so as to obstruct traffic, 

(i) when a tree obstructs the view of any fixed signal, 

the railway admtnisiradon may, with the permission of any Magistrate, fell the 
tree, or deal widi it in such other manner as will, in the o])inion of the railway 
administration, avert the clanger or remove tiie obstruction, as llic case may be. 

(-?) In case oi emergency, the power mentioned in sub-section {/) may be 
exercised* by a railway administration \v'ilhoui the permission of a Magistrate. 

(j) Where a tree felled or otherwise dealt with under sub-section (/) or sub¬ 
section (j) was in existence before the railway was constructed, or the »gnal was 
fixed, any Magistrate may, upon the application of the persons interest^ in the 
tree, award to those persons such compensation as he thinks reasonable. 

(f) Such an award, subject, where made in a presidency-town by any Magis¬ 
trate Other than the Chief Presidency Magistrate, or whem made elsewhere by 


leapL 
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IfiBO* any Magistrate other than the District Magistrate, to revision by the Chiel Presi- 
“ .. dency Magistrate or the District Magistrate, as the case may be, shall be final. 

(5) A Civil Court shall not entertain a suit to recover compensation for any 
tree felled or otherwise dealt with under this section. 


CHAPTER IV. 

Opening op Railways. 


16 * (/) A railway administraiion may, willr the previous sanction of the 
. Governor-General in Council, use upon a railway 
Iff t ouse ocomoivcs. locomotive eiigiuos or Other motivepower, and rolHng- 
stock to be drawn or propelled lliereby. 

(2) But rolling-stock shall not be moved upon a railway by steam or other 
motive power until such general rules for the railway as may be deemed to be 
necessary have been made, sanctioned, and published under this Act. 


17 . (r) Subject to the provisions of sub-section (.2), a railway administra- 
Notice of intended opening shall, one month at least before it intends to open 
of a railway. any railway for the public carriage of passengers, give 

to the Gk>vernor-General in Council notice in writing of its intention. 


(2) The Governor-General in Council may in any case, if he thinks fit, re¬ 
duce the period of, or dispense with, the notice mentioned in sub-section (/). 

18 . A railway shall not be opened for llie public carriage of passengers 
o n i. until the Governor-General in Council, or an Inspector 

a condition precedent to the empowered by the (rovemor-General m Council m 
openinff of a railway. this behalf, has, by order, sanctioned the opening 

thereof for that purpose. 

19 - (/) TJie sanction of the Governor-General in Council under the last 
Procedure in sanctioninff the foregoing Section shall not be given until an Inspector 
openinff of a railway. has, after inspection of the railway, reported in writing 

to the Governor-General in Council,— 

{a) that he has made a careful inspection of the railway and rolling-stock ; 

(i) that the moving and fixed dimensions prescribed by the Governor- 
General in Council have not been infringed; 


* For notifications sanctioning the use of nnotive power and rolling-stock on railways 

(/) Assam, see Gazette of India, 1883, Pt. 1., p. 21; ibid, 1885, Pt. i., p. 588; and 
ibid, 1893, Pt. J., p 178; 

(a) Bengal, see Gazette of India, 1879, Pt. p. 428; f&fd,488o, Pt. I., p. 30; ibid, 
1883, Pt. L, p. 21 ; ibid, 1884, Pt. I., p. 322; ibid, 1885. Pt. 1 ., p, 58O; ibid, 
1888, Pt. I , p. 148 ; and others too numerous to be included in this foot-note; 

(3) the Bombay Presidency, see Bombay List of Local Rules and Orders, Vol. 1 , 

Ed. 18^, pp. cxliii. and cxbv.; 

(4) Burma, see the Burma Laws List, Ed. 1897, p. 303 ; 

(5) Central Provinces, see Gazette of India, 1885, Pt. I., y. 683, Ac.; 

{ 6 ) Madras, see Madras List of Local Rules and Orders, Vol. L, Ed. 1898, pp. 241 
and 142; 

(7) N.-W. P. and Oudh, see Gazette of India, 1879, Pt. L, p. 428; ibid, 1884, Pt. 

L, p 322; and ibid, 1895, Pt. I , p. 396, Ac.; 

W Punjab, see Gazette of India, 1879, Pt. L.p. 4»8; ibid. 1884, Pt. I., p. 322: 
ibid, 1885. Pt. L, p. 588, &c. 
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(c) that the weight of rails, strength of bridges, general structural charac- I 800 « 
ter of the works, and the size of, and maximum gross load upon, ^ ^ ^ 
the axles of any rolling-stock, are such as have been prescribed by 
the Governor-General in Council; 

{d) that the railway is sufficiently supplied with rolling-stock ; 

(e*) that general rules for the working of the railway, when opened for the 
public carriage of passengers, have been made, sanctioned, and 
published under this Act; and 

(/) that, in his 0])lnion, the railway can be opened for the public carriage 
of passengers without danger to the public using it. 

(a) If, in the opinion of the Inspector, the railway cannot he so opened with¬ 
out danger to the public using it, lie shall slate that opinion together with the 
grounds therefor to tlie Governor-General in Council, and the Governor-General 
in Council may tiiereupon order the railway administration to postpone the open¬ 
ing of the railway. 

(j) An order under the last foregoing sub-section must set forth the require¬ 
ments to be complied with as a condition precedent to the opening of the railway 
being sanctioned, and shall direct tlie postponement of the opening of the railway 
until those requirements have been complied witli, or the Governor-General in 
Council is othcHiYise satisfied that tlie railway' can bs opened without danger to 
the public using it. 

(^) The sanction given under this ^jction may he either absolute or subject 
to such conditions as trie Governor General in Council thinks necessary for the 
safety of the public. 

(s) ^Vlien sanction lor tiie opening of a railway is given subject to conditions, 
and the railway administration fails lo fulfil those conditions, the sanction shall be 
deemed to be void, and ilie railway shall not be worked or used until the condi¬ 
tions are fulfilled to the satisfaction of the Governor-General in Council. 


20 . (/) The provisions of sections 17, 18, and 19, with respect to the open- 
Application of the provi- ing of a railu'av, shall extend to the opening of the 
sions of the three last forej^o- wo^s mentioned in sub.section(2') when those works 

form part of, or arc directly connected with, a railway 
used for the public carriage of passengers, and have 
been constructed after the iiispociion which preceded the first opening of the rail¬ 


ing sections to material alter 
ations of a railway. 


way. 

(j) The works referred to in sub-section (/) are additional lines of railway, 
deviation lines, stations, junction.s, and crossings on the level, and any alteration 
or re-construction materially affecting the structural ciiaracier of any work to 
which the provisions of sections 17, iS, and 19, apply, or are extended by this 
section. 


21 . When an accident has occurred resulting in a temporary suspension 
- . of traffic, and either the original line and works have 

xccptiona provision. rapidly restored to their original standard, or a 

temporary diversion has been laid for the purpose of restoring communication, 
the original line and works so restored, or the temporary diversion, as the case 
may be, may, in the absence of the Inspector, be opened for the public carriage 
of passengers, subject to the following conditions, namely:— 


(a) that the railway servant in charge of the works undertaken by reason 
of the accident has certified in writing that the opening of the re¬ 
stored line and works, or of the temporary diversion, will not, in 
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IflBCX his opinion, be attended with danger to the public using the line 

. ^ ^ and works or the diversion ; and 

&0t'8t 

(3) that notice by telegraph of the opening of the line and works or the 
diversion shall be sent, as soon as may be, to the Inspector ap« 
pointed for the railway. 

22. The Governor-General in Council may make rules defining the cases 
Power to make rules with in which, and in those cases the extent to which, the 
respect to the opening of rail- procedure prescribed in sections 17 to SO (both 
ways. inclusive) may be dispensed with. 

28 . (/) When, after inspecting any open railway used for the public 
Power to close an opened carriage of passengers or any rolling-stock used 
railway. ihereoD, an Inspector is of opinion that the use of 

the railway or of any specified rolling-stock will be attended with danger to the 
public using it, he shall state that opinion, together with the grounds therefor, 
to the Governor-General in Council; and the Governor-General in Council may 
thereupon order that the railway be closed for the public carriage of passengers, 
or that the use of the rolling-stock so specified he discontinued, or that the rail¬ 
way or the rolling-stock so specified be used for the public carriage of passen¬ 
gers on such conditions only as the Governor-General in Council may consider 
necessary for the safety of the public. 

(2) An order under sub-section (/) must set forth the grounds on which it 
is founded. 

24 . (r) Wlien a railway has been closed under the last foregoing section, 
Re<>penifig of a closed rail- it shall not be re-opened for the public carriage of 

way. passengers until it has been inspected, and its re¬ 

opening sanctioned, in accordance with the provisions of this Act. 

{2) When the Governor-General in Council has ordered, under the last 
foregoing section, that the use of any specified rolling-stock be discontinued, 
that rolling-stock shall not be used until an Inspector has reported that it is fit 
for use, and the Governor-General in Council has sanctioned its use. 

(j) When the Governor-General in Council has imposed under the last 
foregoing section any conditions with respect to the use of any railway or roll¬ 
ing stock, those conditions shall be obser\'ed until they are withdrawn by the 
Governor-General in Council. 

25 . (/) The Governor-General in Council may, by general or special 
Del^stion of powers tiTidcr order, authorize the discharge of any of his functions 

this chapter to Inspectors. under this chapter by an Inspector, and may cancel 
any sanction or order given by an Inspector discharging any such function, or 
attach thereto any condition which the Govemor-fJeneral in Council might have 
imposed if the sanction or order had been given by himself. 

(2) A condition imposed under sub-section (/) shall, for all the purposes of 
this Act, have the same effect as if it were attached to a sanction or order given 
by the Governor-General in Council. 
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CHAPTER V. 

Railway Commissions and Traffic Facilities. Aot 9. 

Railway Commtssiotts. 

26 . (/) For the purposes of this chapter the Governor-General in Council 
Constitution of Railway shall, as occasion may in his opinion require, appoint 
Commission. a commission, styled a Railway Commission (in this 

Act referred to as the Commissioners), and consisting of one Law Commissioner 
and two Lay Commissioners. 

{2) The Commissioners shall sit at such times and in such places as the 
Governor-General in Council appoints. 

(j) The Law Commissioner shall be such Judge of the High Court having 
jurisdiction in reference to F.iiropean Briti>;h subje^-ts under the Code of Crimi¬ 
nal Procedure. 1882 • in the place where the Commissioners are to sit as, in the 
case of a High Court established under the Statute 24 and 25 Victoria, chapter 
104,t the Chief Justice, or, in the case of the Chief Court of the Punjab, the 
Senior Judge, or. in the case of the Court of tlie Recorder of Rangoon the Chief 
Commissioner of Burma, may, on the request of the Governor-General in 
Council, assign by writing under his hand. 

(4) The Lay Commissioners shall be appointed by ihe Governor^General 
in Council, and one at least of them shall be of experience in railway business. 

Rostrietion of jurisdiction of 27 . The Commissioners shall take cognizance 
Railway Coin mission to rases of such cases only as are referred to them by the 
specially referred. Govemor-General in Council. 

Reference of cases to Rail- 28 . In any of the following circumstances, 

way Commission. namely:— 

0 ^) where complaint is made to the Governor-General in Council of any¬ 
thing done or any omission made by a railway administration in 
violation or contravention of any provision of tliis chapter; 

where any difference which is under the provisions of any agreement 
required or authorized to be referred to arbitration arises between 
railway administrations, and the railway administrations apply to 
the Governor-General in Council to have ir referred to the Commis¬ 
sioners : 

(/) where any other difference, being a difference between railway ad¬ 
ministrations, or one to which a railway administration is a party, 
arises, and the parties thereto apply to the Governor-General in 
Council to have it referred to the Commissioners; 

the Governor-General in Council may, if he thinks fit, refer the case to the 
Commissioners for decision. 

29 . The three Commissioners shall attend at the hearing of any case re¬ 
constitution of Railway ferred to them for decision under this chapter, and 
Commission in session. the Law Commissioner shall preside at the hearing. 

80 . (/) In hearing any such case the Commissioners shall have ail the 
Powers of Railway Com- powers which may be ex^ rcised in the hearing of an 
minion. original civil suit by a High Court. 


* See now the Code of Criminal Procedure (Act V. of 1898). 
t The Indian High Courts Act, x86i, printed Collection of Statutes relating to India, 
Vol. II., Ed, 1881, p. 71% 


rCr Ct, M.—5a.J 
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(j) At the hearing the Commissioners may permit any party to appear 
before them either by himself or by any legal practitioner entitled to practise 
in any High Court. 

81 . (/) An appeal shall not lie from any order of ihe Commissioners 
Appeaif: from orders of wpon any question of fact on which two of the Corn- 
Railway Commission. missioners are agreed. 

(.3) Subject to the provisions of sub-section (/), an appeal shall lie from 
an order of the Commissioneis— 

{a) where the Law Commissioner was the Recorder or Additional Re¬ 
corder of Rangoon, to llie High Court of Judicature at Fort 
William in Bengal, and 

{h) in any other case, to the High Court of which the Law Commissioner 
was a member. 

(j) Such an appeal must be presented within six moiitlis from the date of 
the order appealed from, and shall be heard by a bencli of as many Judges, 
not being fewer than three, as the II*gh Court may by rule prescribe. 

In the hearing of the appeal tJie High Court shall, subject to the other 
provisions of this chapter, have all tiie powers which it has as an Appellate 
Court under the Code of Civil Procedure, and may make any order which the 
Commissioners could have made. 

82 . Notwithstanding any appeal to the High Court from an order of the 
Operation of orders of Kail- Cominissinners, llic order shall, unless the Commis- 
way Commission. sioners Or the majority of them see fit to suspend 

it, continue in operation until it is reversed or varied by that Court. 

33 . (/) T he Commissij oers, in the exercise of their jurisdiction under 

Assessor- chapter, may from time to time, with the ge¬ 

neral or special sanction of the Governor-General 

in Council, call in one or more persons of engineering or other technical 
knowledge to act as assessors. 

(.2) There shall bo paid to such persons such remuneration as the Go¬ 
vernor-General in Council, upon the recommendntion f»f the Commissioners, 
may direct. 

34. The Govornor-fjeneral in Council may make rules* regulating pro- 

Power of the Governor-Ge- Commissioners, and enabling 

oeral m Council to make ( ommissioners to carry into effect the provisions 
rules for the purposes of thiii of this chapter, and prescribing fees to be taken in 
chapter. relation to proceedings before the Commissioners. 

35 . The costs of and incidental to any proceedings before the Cotnmis- 
Costs of proreedinies under sionc’’s or the High Court under this chapter shall be 

thU chapter. in the discretion of the Commissioners or the High 

Court, as the case may be, and tlie payment of costs awarded by the Commis¬ 
sioners may be enforced by the Court, of which the Law Commissioner was a 
Judge, as if the payment had been ordered by a decree of a High Court. 


( 3 ) The decision shall, if the Commissioners differ in opinion, be in accord¬ 
ance with the opinion of the majority, and the final order in the case shall be by 
way of injunction, and not otherwise, 


* For such rules, see Gazette of India, 1892, Ft. I., p. 658. 
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86 . (/) The Court of which the Law Commissioner was a Judge m^y, if 
Rwcutionof orderof Rail- it appears on the application of any person who was 
way Commission and High a party to the proceedings before the Commissioners, 
or on appeal before the Iligh Court, or of the repre¬ 
sentative of any such person, that an injunction made under this chapter by the 
Commissioners or by a High Court has not been obeyed by the party enjoined| 
order such party to pay a sum not exceeding one thousand rupees for every day 
during which the injunction is disobeyed after the date of the order directing such 
payment 


(2) The payment of such sum may be enforced by the Court which made 
the order as if that Court had given a decree for the same, and the Court may 
direct that the whole or any part of the sum shall be paid to the person making 
the application under sub-section (/), or to the Government. 


37 . A document purporting to be signed by the Commissioners, or any 
P .. ^ of them, shall be received in evidence without proof 

Evidence of documents. signature, and shall, until the contrary is proved, 

be deemed to have been so signed, and to have been duly executed or Issued by 
the Commissioners. 


38 . The Commissioner;) shaii, as soon as may be, after the disposal of 

-Submission to the Gover- referred to them, submit to the Governor- 

nor-General in Council nf General in Council a special report on the case, and 
^cial reports by Railway the Governor-General in Council shall cause the re- 
ommission. published in such manner as he thinks fit 

for the information ol persons interested in tlie subject-matter thereof. 

39. Except for the purpose of the last foregoing section, a Railway Com- 
Dissolution uf Railway mission sluli be deemed to be dissolved at the close 

Commission. of the last of thc sittings of the Commissioners for 

the decision of the cases referred to tiiem; 


Provided that, on thc application of any person who was a party to the pro¬ 
ceedings before the Commissioners, or of tlie representative of any such person, 
the Governor-General in Council may, if he thinks lit, in any case in which the 
order passed by the Commissioners is not open to appeal, re-appoint the Com¬ 
missioners for the purpose of hearing an application for a rct ie'v of tlieir deci¬ 
sion, and of granting the same, and re-hearing the case if they tlilnk that the 
case should be rc-heard. 

40 . Subject to the foregoing provisions of this 
chapter, and to any direction of Her Majesty in 
the^ foregoing provisions of Council, an order of the Commissioners shall be final, 
this chapter. and shall not be questioned in or restrained by any 

Court. 


41 . Except as provided in this Act, no suit shall be instituted or proceed- 
Bar of jurisdiction of ordi taken for anytiiing done or any omission made by 


nary Courts in certain mat¬ 
ers cognizable by Kailwj y 
Commission. 


a railway administration in violation or contravention 
of any provision of this chapter, or of any order made 
thereunder by llie Commissioners, or by a High 
Court. 


Duty uf railway administra¬ 
tions to arrange for receiving 
and forwarding traffic without 
nweasonaUttdelay, and with- 
cut partiality* 


Traj^c FdciHtits. 

42 . (/) Every railway adntinistration shall, ac¬ 
cording to its powers, afford all reasonable facilities 
for thc receiving, fonvarding, and delivering of traffic 
upon and from the several railways belonging to ot 
worked by it, and for the return of rolling-stocki 


ibb6, 

AiC^ 9« 



404 


RAILWAYS. 


,lB90i {2) A railway administration shall not make or give any undue or unrea* 
" ' ■ son able preference or advantage to, or in favour of, any particular person or 

Aot9. railway administration, or any particular description of traffic, in any respect 
whatsoever, or subject any particular person or railway administration, or any 
part.cular description of traffic, to any undue or unreasonable prejudice or dis¬ 
advantage in any respect whatsoever. 

(j) A railway administration having or working railways which form part 
of a continuous line of railway communication, or having its terminus or station 
within one line of the terminus or station of another railway administration, 
shall afford all due and reasonable facilities for receiving and forwarding by 
one of such railways all the traffic arriving by the other at such terminus or 
station, without any unreasonable delay, and without any such preference or 
advantage, or prejudice or disadvantage as aforesaid, and so that no obstruc¬ 
tion may be offired to the public desirous of using such railways as a conti¬ 
nuous line of communication, and so that all reasonable accommodation may, 
by means of such railways, be at ail times afforded to the public in that behalf. 

(^) The facilities to be afforded under this section shall include the due and 
reasonable receiving, forwarding, and delivering by every railway administration, 
at the request of any other railway administration, of through traffic to and from 
the railway of any other railway administration at through rates: 

Provided as follows:— 

(^) the railway administration requiring the traffic to be forwarded shall give 
writien notice of the ])roposcd through rate to each forwarding 
railway adniinistration, stating both its amount and its apportion¬ 
ment, and the route by which liie traffic is proposed to be forwarded. 
The proposed through rate for animals or goods may be per truck 
or per maund: 

(/') each forwarding railway administration si tail, within the prescribed pe> 
riod after the receipt of such notice by written notice inform the 
railway administration requiring the traffic to be for^'arded whether 
it agrees to the rate, apportionment, and route, and, if it has any 
objection, what the grounds of the objection are; 

(lJ if, at the expiration of the prescribed period, no such objection has been 
sent by any forwarding railway administration, the rate shall come 
into operation ai the expiration of that period ; 

(</) if an objection to the rale, apportionment, or route lias been sent within 
tlie prescribed period, the Governor-General in Council may, if he 
dunks /it, on the request of any of the railway administrations, refer 
the case to the Commissioners for their decision; 

(c'j it the objection is to the granting of the rate or to the route, the Com¬ 
missioners shall consider whether the granting of the rate is a due 
and reasonable facility in the interest of the public, and whether, re¬ 
gard being had to the circumstances, the route proposed is a rea¬ 
sonable route, and shall allow or refuse the rate accordingly, or fix 
such other rate as may seem to the Commissioners to be just and 
reasonable; 

(y) if the objection is only to the apportionment of the rate, and the case 
has been referred to the Commissioners, the rate shall come into 
operation at the expiration of itie prescribed period, but the deci¬ 
sion of the Commissioners as to its apportionment shall be retro* 
spective : in the cose of any other objection, the operation of the rate 
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shall be suspended until the Commissioners make their order in 
the case; 

(^) the Commissioners, in apportioning the through rate, shall take into 
consideration all the circumstances of the case, including any spe¬ 
cial expense incurred in respect of the construction, maintenance, or 
working of the route or any part of the route, as well as any special 
charges which any railway administration is entitled to make in 
respect thereof; 

{Ji) the Commissioners shall not in any case compel any railway adminis¬ 
tration to accept lower mileage rates than the mileage rates which 
the administration may, for the time being, legally be charging for 
like traffic carried by a like mode of transit on any other line of 
communication between the same points, being the points of de¬ 
parture and arrival of the througii route; 

(i J subject to the foregoing provisions of this sub-section, the Commis¬ 
sioners shall have full uower to decide that any proposed through 
rale is due and reasonable, notwithstanding that a less amount 
may be allotted to any forwarding railway administration out of 
the through rate than the maximum rate which the railway admin¬ 
istration is entitled to charge, and to allow and apportion the 
through rate accordingly ; 

{ j) the prescribed periud mentioned in this sub-section shall be one 
niontii or such longer period as the Go^'ernor-Gene^al in Council 
ma}', by general or special order, prescribe. 

48.(0 Whenever it is shown that a railway administration charges one 
Undue prtiference in cabe of trader or ciass of traders, or the traders in an> local 
unequal rates for like traffic area, lower rates for the same or similar animals or 
or services- goods, or lower rates for the same or similar services, 

than it charges to other traders or classes of traders, or to the traders in another 
local area, the burden of proving that such lower charge does not amount to an 
undue preference shall lie on the railway administration. 

{2) In deciding whether a lower charge does or does not amount to an un¬ 
due preference, the Commissioners may, so far as they think reasonable, in ad¬ 
dition to any other considerations affecting the case, Lake into consideration 
whetiier such lower charge is necessary for the purpose of securing, in the inter¬ 
ests of the public, the traffic in respect of which it is made. 

44 . Where a railway administration is a party to an agreement for pro- 
Provision for facilities and curing the traffic of the railway to be carried on any 
equal treatment vrheie shipb inland Water bv any ferry, ship, boat, or raft which 
or boats are used whicii are cioes not belong to, or is not hired or worked by, the 
no part 0 a railway- railway administration, the provisions of the two last 

foregoing sections applicable to a railway shall extend to the ferry, ship, boat, or 
raft, in so far as it is used for the purposes of the traffic of the railway. 

45. A railway administration may charge rea^ 
sonable terminals. 

48 . (/) The Governor-General in Council may, if he thinks fit, refer to 
^ Powerof Railway Commis- the Commissioners for d cision any question or dis- 
to fix teiminals. pute which may arise with respect to the terminals 

charged by a railway administration, and the Commissioners may thereupon de-* 
Cldc what is a reasonable sum to be paid to the railway administration in respect 
of terminals. 


Termioals. 


leaq 

AotD. 
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16901 (2) In deciding the question or dispute, the Commissioners shall have re- 

, _ ■ gard only to the expenditure reasonably necessary to provide the accommoda- 
tioD in respect of which the terminals are charged, irrespective of the outlay which 
may have been actually incurred by the milway administration in providing that 
accommodation. 


CHAPTER VI. 

Working of Railways. 

Genera/* 

47. (/) Every Railway Company, and, in the case of a railway administer- 
ed by the Government, an officer to be appointed by 
Geoera ru e<;. Governor-General in Council in this behalf, shall 

make general rules consistent with this Act for the following purposes, namely 

(^z) for regulating the mode in which, and the speed at which, rolling-stock 
used on the railway is to be moved or propelled: 

(^) for providing for the accommodation and convenience of passengers, 
and regulating the carriage of their luggage; 

(£•) for declaring \\hat shall be deemed to be, for the purposes of this Act, 
dangerous or offensive goods, and for regulating the carriage of 
such goods; 

((/) for regulating the conditions on which the railway administration will 
carr}' passengers suffering from infectious or contagious disorders, 
and providing for the disinfection of carriages which have t^een 
used by such passengers; 

{e) for regulating tiie conduct of the railway servants; * 

(/) for regulating the terms and conditions on which the railway adminis¬ 
tration will warehouse or retain goods at any station on behalf of 
the consignee or owner; and, 

{g) generally,t for regulating the travelling upon, and the use, working, 
and management of, the railway. 

(j) The rules may provide that any person committing a breach of any of 
them shall be punished with fine which may extend to any sum not exceeding fifty 
rupees, and that, in the case of a rule made under clause (^) of sub-section (/), the 
railway servant shall forfeit a sum not exceeding one month's pay, which sum 
may be deducted by the railway administration from his pay. 

(j) A rule made under this seetton shall not take effect until it has received 
the sanction of the Governor-General in Council, and been published in the 
Gcaeite of Irsdta: 

Provided that, where the rule is in the terms of a rule which has already 
been published at length in the Gazette of India^ a notification in tiiat Gazette re¬ 
ferring to the rule already publislied, and announcing the adoption tiiereof, shall 
be deemed a publication of a rule in the Gazette oj India within the meaning of 
this sub-section. 


* For rules for the guidance of railway officials employed on lines adminiatered by 
the Government, see Gaaettc of India, 1895, Pt. h, p. 173. 

t For graerai rules made by the Director-General of Railways for all open lines of 
railway in British India administered by the Government, see Gazette of India, ifipS, Pi. 
U P. *39* 
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{4) The Governor-Generstl in Coancil may cancel any rule made under this 
section, and the authority required by sub-section (r) to make rules thereunder 
may at any time, with the previous sanction of the Governor-General in Council, 
rescind or vary any such rule. * 

(5) Every rule purporting to have been made for any railway under section 
S of the Indian Railways Act, 1879,! and appearing from the Gazette of India to 
be intended to apply 10 the railway at the commencement of this Act, shall, not¬ 
withstanding any irregularity in the making or publication of the rule, be deemed 
to have been m^c and to have taken effect under this section, 

(6) Every railway administration shall keep at each station on its railway a 
copy of the general rules for the time being in force under this section on the 
railway, and shall allow any person to inspect it free of charge at all reasonable 
times. 

48 . Where two or more railway administrations, whose railways have a 
Disposal of differences be- common terminus or a portion of the same line of rails 

tiveenrailwaysr^ardinffcon- in common, or form separate portions of one conti- 
duct of joint traffic. ]jjjg railway communication, arejnot able to 

agree upon arrangements for conducting at such common terminus, or at the 
point of junction between them, ihcir joint trallk' wiili safely to the public, the 
Governor-General in Council, upon the application of either or any of the admi¬ 
nistrations, may decide the matters in dispute between them so far as those mat¬ 
ters relate to the safety of the public, and may determine whether the whole or 
what proportion of the expenses attending on such arrangements shall be borne 
by either or any of the administrations respectively. 

49. Any railway company, not being a company for which the Statute 42 
Aereements with the Cov- “d 43 Victoria chapter ii.t provides, may, from 

ernor-General in Council for time to time, make and carry into effect agreements 
construction or lease of roll- with the Governor-General in Council for the con- 
ing-stock. struction of rolling-stock, plant, or machinery used 

on, or in connection with, railways, or for leasing or taking on lease any rolling- 
stock, plant, machinery, or equipments required for use on a railway, or for the 
maintenance of rolling-stock. 

50 . Any railway company, not being a company for which the Statute 42 
Powers of railway compa- and 43 Victoria, chapter 41, provides, may, from 

flies to enter into working time to time, make with the Governor-General in 
agreements. Council, and carry into effect, or, with the sanction of 

the Governor-General in Council, make with any other lailway administration, 
and carry into effect, any agreement with respect to any of thi* following purposes, 
namely:— 

(<3) the working, use, management, and maintenance of any railway ; 

(j) the supply of rolling-stock and machinery necessary for any of the 
purposes mentioned in clause (a), and of oflicers and servants for 
the conduct of the traffic of the railway ; 


* For amendments^!/) in the general rules for all open lines of railway administer¬ 
ed by the Governments, see Gazette of India, Pt, I., pp. ^^4, 36, 126, 359, and 528; 
(2) in the rules for the guidance of railway officials, see Gazette of India 18^, Pt I. pp- 
SOI, 516, 577, and 816 ; ibid^ 1897, Pt, I., p. 167 ; and ibid, 1898, Pt. I., pp. 3 ® 

f Act IV. of 1879 is repealed by s. 9 of this Act. 

t The Indian Guarantee Railways Act, 1879, printed in Collection of Statutes relat¬ 
ing to India, Vol. II., p. 1154 


1880 . 

Actdi 
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(e) generally, the giving effect to any such provisions or stipulations with 
respect to any of the purposes hereinbefore in this section men¬ 
tioned as the contracting parties may think fit and mutually 
agree on ; 

Provided that the agreement shall not affect any of the rates which the rail¬ 
way administrations, parties thereto, are from time to time respectively authorised 
to demand and receive from any person ; and that every person shall, notwith¬ 
standing the agreement, be entitled to the use and benefit of the railways of any 
railway administrations, parties to the agreement, on the same terms and con¬ 
ditions, and on payment of ilie same rates, as he would he if the agreement had 
not been entered into. 

51 , Any railway company, not being a company for which the Statute 42 
Establishment cf ferries and'43 Victoria,* chapter 4, provides, may, from time 
and roadways for acrommo- to time, exercisc, with the sanction of tlic Govemor- 
dation of traffic. General in Council, all or any of the following pow¬ 

ers, namely:— 

(f?) it may establish, for the accommodation of the tratVic of its railway, 
any ferry equipped with machinery and plant of good quality’ and 
adequate in quantity to work the ferry; 

(d) ii may work, for purposes other than the accommodation of the traffic 

of the railway, any ferry cstablisJicd by it under this seriion; 

(r) it may provide and maintain, on any of its bridges, roadways for foot- 
passengers, cattle, carriages, cans, or other traffic : 

( 7 ) it may construct and maintain roads for the accommodation of traffic 
passing to or from its railway : 

(e) it may provide and maintain any means of Iran spoil which may be re¬ 

quired for the reasonable convenience of passengers, animals, or 
goods carried or to be carried on its railway: 

(/) ft may charge tolls on the traflic using snch ferries, roadways, roads, 
or means of transport as it may provide under this section, accord¬ 
ing to tariffs to be arranged from time to time with the sanction of 
the Governor-General in Council. 


(c) the payments to be made and the conditions to be performed with re¬ 
spect to such working, use, management, and maintenance ; 

00 the intercliange, accommodation, and conveyance of traffic being on, 
coming from, or intended for, the respective railways of the con¬ 
tracting parties, and the fixing, collecting, apportionment, and ap¬ 
propriation of the revenues arising from that traffic ; 


52 * Every railway administration sliall, in forms to be prescribed by the 
^ Governor-General in Council, prepare, half-yearly or 

® at such intemls as the Governor-General in Council 

may prescribe, such returns of its capita! and revenue transactions, and of its 
traffic, as the Governor-General in Council may require, and shall forward a copy 
of such returns to the CJovemor-General in Council at such limes as he may 
direct. 


* The Indian Guaranteed Railways Art, 1879, printed in Collection of Statutes telat- 
ing to India, Vo). 11 ., p. XI54. 
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Carriage 0/ Property, 

53 . (/) Every railway administration shall determine the maximum load 
I-..j ^'agon or truck in its possession, and ^all 

an urn ff . jj^g Words or figures representing the load so 

determined in a conspicuous manner on the outside of every such wagon or 
truck. 


Aot9» 


(2) Every person owning a wagon or truck which passes over a railway shall 
similarly determine and exhibit the maximum load for the wagon or truck. 

(j) The gross weight of any such w'agon or truck bearing on the axles when 
the wagon or truck is loaded to such maximum load shall not exceed such 
limit as may be fixed by the Governor-General in Council for the class of axle 
under the wagon or truck. 

54 . (r) Subject to the control of the Governor-General in Council, a rail- 
Power for railway adminis- way administration may impose conditions, not in- 
(rations to impo‘;e conditions consistent with this Aci, or witli any general rule there¬ 
for working traffic. under, witli respect to the receiving, forwarding, or 

delivering of any animals or goods. 

(2) The railway adminisiration shall keep at each station on its railway a 
copy of the conditions for the time being in force under sub-section (/) at the 
station, and shall allow any person to inspect it free of charge at all reasonable 
times. 


(j) A railway administration shall not be bound to carry any animal suffer* 
ing from any infectious or contagious disorder. 

55. (/) If a person fails to pay, on demand made by or on behalf of a railway 
Lien for lates, icrminah, administration, any rate, terminal, or other charge due 
and other charges. from him in respect of any animals or goods, the rail¬ 

way administration may detain the whole or any of the animals or goods, or, if they 
have been removed from the railway, any oilier animals or goods of such person 
then being in, or thereafter coming into, its possession. 

(2) When any animals or goods have been detained under sub-section (/), 
the railway administration may sell by public auction, in the case of perishable 
goods, at once, and, in the case of other goods or of animals, on the expiration 
of at least fifteen days’ notice of the intended auction, published in one or more 
of the local newspapers, or, where there are no such newspapers, in such manner 
as the Governor-General in Council may prescribe, sufTicient of such animals or 
goods to produce a sum equal to the charge; and all expenses of such detention, 
notice, and sale, including, in tlie case of animals, the expenses of the feeding, 
watering, and tending thereof. 

(j) Out of the proceeds of the sale the railwa}' administration may retain a sum 
equal to the charge and the expenses aforesaid, rendering the Bvirplus, if any, of the 
proceeds, and such of the animals or goods (if any) as remain unsold, to the person 
entitled thereto. 


If a person, on whom a demand for any rate, terminal, or other charge 
due from him has been made, fails to remove from the railway, within a reasonable 
time, any animals or goods which have been detained under sub-scction (/), or 
any animals or goods which have remained unsold after a sale under sub-section 
(2), the railway administration may sell liie whole of them, and dispose of the 
proceeds of the sale, as nearly as may bs, under the provisions of sulvsection (j). 

(5) Notwithstanding anything in the foregoing sub-sections, tlie railway 
administration may recover by suit any such rate, terminal, or other charge as 
aforesaid or balance thereof. 


[Cf. Ct. M.-53-] 
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68 . (/) When 4ny anlmftls or goods have come into the possession of ft 
Disposal o{ unclaimed railway administration for carriage or oiherwiae, and 
things on a railway. are not claimed by the owner or other person appear¬ 

ing to the railway administration to be entitled thereto, the railway administration 
shall, U such owner or person is known, cause a notice to be served upon him 
requiring him to remove the animals or goods. 

(a) If such owner or person is not known, or, the notice cannot be served 
upon him, or he does not comply with the requisition in the notice, the railway 
administration may, within a reasonable time, subject to the provisions of any 
other enactment for the time being in fyree, sell the animals or goods, as nearly 
as may be, under the provisions of the last foregoing section, rendering the sur¬ 
plus, if any, of the proceeds of the sale to any person entitled thereto. 

67 . Where any animals, goods, or sale-proceeds in the possession of a 
Power lor railway adminis- administration are claimed by two or more 

trationB to require indemnity persons, or llie ticket or receipt given tor the aniioals 
on delivery ot jfoods in cer- or goods is not forthcoming, the railway administra- 
taiB cases. witlihold delivery of the animals, goods, or 

sale-proceeds until tiie person entitled in its opinion to receive them has given 
an indemnity, to the satisfaction of the railway administration, against the claims 
of any other j>erson with respect \o the animals, goods, or sale-proceeds. 

58 . (/) The owner or person having charge of any goods which are 
Requisitions for written ac- brought upon a railway for the purpose of being 
countBof description of croods. ried thereon, and the consignee of any goods which 
have been carried on a railway, shall, on the rerjuest of aii)' railway servant ap¬ 
pointed in this behalf by the railway administration, deliver to such servant an 
account in writing signed by such owner or person, or by such consignee, as the 
case may be, and containing such a description of the goods as may be sufl&cient 
to determine the rate which the railway administration is entitled to charge in 
respect thereof. 

If such owner, person, or consignee refuses or neglects to give such an 
account, and refuses to open the parcel or package containing the goods, in 
order that their <lescription may b'* ascertained, the railway administration may 
(fl) in respect of goods whicli have been iDroiiglit for the purpose of being carried 
on the railway, refuse to carry the goods, unless in respect thereof a rate is paid 
not exceeding the highest rate which mav be in force at the lime on the railway 
for any class of goods, or m respect of goods which liavc been carried on the 
railway, charge a rate not exceeding such highest rate. 

(j) If an account delivered umler sub-section (/) is materially false with 
respect to the dtscription (jf any gords to wliich it puq)orts to relate, and which 
have been carried on the railway, the railway administration ma)' charge, in re¬ 
spect of the carriage of the goods, a rate not exceeding double the highest rate 
which may be in force at the lime on the railway for any class of goods. 

(4] If any difference arises between a railway servant and the owner or 
person having charge, or the consignee, of any goods which have been brought 
to be carried, or have been carried, on a railway, respecting ihe description of 
goods of wliich an account has been delivered under this section, the railway 
servant may detain and examine the goods. 

is) h appears from the examination that the description of the goods is 
different from that stated in an account delivered under sub*section (/J, the 
person who|dellvered the account, or, if tliat person is not the owner of the goods, 
then that person the owner, jointly and aevera/Jy, shall be liable to pay to the 
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lailway administration the coat of the detention and examination of the goods, 
and the railway administration shall be exonerated from all responsibility for any 
loss which may have been caused by the detention or examination thereof. 

( 6 ) If it appears that the description of the goods is not different from that 
stated in an account delivered under sub-section (r), the railway administration 
shall pay the cost of the detention and examination, and be responsible to the 
owner of the goods for any such loss as aforesaid. 

59 . (/) No person shall be entitled to take with him, or to require a raii- 
Dangerous or offensive administration to ctrry, any dangerous or offcn- 
goods. sive goods upon a railway. 

(3) No person shall take any such goods with him upon a railway without 
giving notice of their nature to the station-master or other railway servant in 
charge of the place where he brings the goods upon the railway, or shall tender 
or deliver any such goods for carriage upon a railway without distinctly marking 
their nature on the outside of the package containing them, or otherwise giving 
notice in writing of their nature to the railway servant to whom he tenders or 
delivers them. 

(y) Any railway servant may refuse to receive such goods for carriage, and, 
when such goods have been so received without such notice as is mentioned 
in “sub-section {2)"* having to his knowledge bwn given, may refuse to carry 
them, or may stop their transit. 

(.^) If any railway semnt has reason to behove any such goods to be con¬ 
tained in a package, with respect to the contents wher.'of such notice as is 
mentioned in sub-section (j) has not, lo his knowledge, lieen given, he may 
cause the package to be o])encd for the purpose of ascertaining its contents. 

(5) Nothing in this section shall be construed lo derogate from the Indian 
Explosives Act, 1884, or any rule under that Act; and nothing in sub-sections 
(/). (.7). and (./), shall be construed to a[>ply to any goods tendered or delivered 
for carriage by order or on behalf of the Government, or to any goods which 
an officer, soldier, sailor, or police-officer, or a person enrolled as a volunteer 
under the Indian Volunteers Act, 1S69, rmiy take with him upon a railway in 
the course of his emplo3nncnt or duty as such. 

00 . At every station at which a railway administration quotes a rate to any 
Exhibition to the public ol Cither Station for the carriage of traffic other than 
ai'thority for quoted rates. passengcrs and their luggage, the railway servant ap¬ 
pointed by the administration to quote the rate shall, at the request of any per¬ 
son, show to him, at all reasonable times, and without payment of any fee, the 
rate-books or other documents in wliich the rate is authorised by the administra¬ 
tion or administrations concerned. 

61. (/) Where any charge is made by. and paid to, a railway administra- 
Requisitions on railway ad- ‘'O" of carriage of goods Over its rail- 

iniTiistTa.tions for detail of way, the administration shall, On the application of the 
gross charges. person by whom, or on whose behalf, the charge has 

been paid, render to the applicant an account showing how much of the charge 
comes under each of the following heads, namely ;— 

(tf) the carriage of the goods on the railway; 

(^) terminals; 


• The words and figure quoted have been substituted lor the words and figure “ aub» 
section (1) by the Indian Railways Act (1890) Amendment Act flX. of iSgdh a. 3. 


leax 

Act 0. 
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(0 demurrage; and 

(d) collection, deliver}', and other expenses, but without particularizing 
the several items of which the charge under each head consists, 

(2) The application under sub-section (/) must be in writing, and be made 
to the railway administration within one month after the date of the payment of 
the charge by or an behalf of the applicant, and the account must be rendered 
by the administration within two months after the receipt of the application. 

Carriage 0/ Passettgtrs, 

62. The Govcrnor-GeneTal in Council may require any railway administra- 

Communication between provide and maintain in proper order, in any 

passengers and railway ser- train worked by it which carries passengers, such effi- 
vants in charge of trains. cient means of communication between the passengers 
and the railway servants in charge of the train as the Governor-General in Council 
has approved. 

63 . Every railway administration shall fix, subject to the approval of the 
Maximum number of pas< Governor-General iti Council, the maximum number 

sengersfor each compartment, of passengers which may be carried in each compart¬ 
ment of every description of carriage, and shall exhibit the number so fixed in 
a conspicuous manner inside or outside each compartment in English, or in one 
or more of tlie vernacular languages in common use in the territory traversed by 
the railway, or both in English and in one or more of such vernacular languages, 
as the Governor-General in Council, after consultation with the railway adminis¬ 
tration, may determine. 

64 (/) On and after the first day of January 1891, every railway adminis- 
Reservation of compart- tration shall, in every train carrying passengers, re- 
ments for females. Serve fof the cxclusive use of females one compart¬ 

ment at least of the lowest class of carriage forming part of the train. 

(2) One such compartment so reserved shall, if the train is to run for a dis¬ 
tance exceeding fifty miles, be provided with a closet. 

65. Every railway administration shall cause to be posted in a conspicu- 
Exhibition of time tables ous and accessible place at every station on its rail- 

and tables of fares at stations, -way in English, and in a vernacular language in com¬ 
mon use in the territory where the station is situate, a copy of the time-tables for 
ihe lime being in force on the railway, and lists of the fares chargeable for travel¬ 
ling from the station where the Iii>ts are posted to every place for which card- 
tickets are ordinarily issued to passengers at that station. 

66. (/) Every person desirous of travelling on a railway shall, upon pay- 
Supply of tickets on pay- Tacnt of his fare, be supplied with a ticket, specifying 

ment of fares. the class of carriage for which, and the place from, 

and the place to which, the fare has been paid, and the amount of the fare. 

(2) The matters required by sub-section (/) to be specified on a ticket shall 
be set forth— 

(a) if the class of carriage to be specified thereon is the lowest class, then 
in a vernacular language in common use in the territory traversed 
by the railway, and 

(^) if the class of carriage to be so specified is any other than the lowest 
class, then in English. 
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ftovision for case in which ^ Fares shall be deemed to be accepted. IBBO. 

tic&ts have been issued for and tickets to be issued, subject to the condition Ot 
trains not having room avail- there being room available in the train for which the 
ableforadditionaipassengers, mued. 

(2) A person to whom a ticket has been issued, and for whom there is not 
room available in the train for which the ticket was issued, shall, on returning 
the ticket within three hours after the departure of the train, be entitled to have 
his fare at once refunded. 

(j) A person for whom there is not room available in the class of carriage 
lor which he has purchased a ticket, and who is obliged to travel in a carriage 
of a lower class, shall be entitled, on delivering up his ticket, to a refund of the 
difference between the fare paid by him and the fare payable for the class of 
carriage in which he travelled. 

68 . No person shall, without the permission of a railway servant, enter any 
Prohibition against travel- Carriage On a railway for the purpose of travelling 

ling without pass or ticket. therein as a passenger, unless he has with him a pro¬ 
per pass or ticket. 

69 . Every passenger by railway shall, on Llie requisition of any railway ser- 
Exbibition and surrender of ^^nt appointed by the railway administration in this 

passes and tickets. behalf, present his pass or ticket to the railway servant 

for examination, and, at or near the end of the journey for which the pass or 
ticket was issued, or in the case of a season pass or ticket, at the expiration of 
the period for which it is current, deliver up the pass or ticket to the railway 
servant. 

70 . A return ticket or season ticket shall not be transferable, and may be 
Return and season tickets, tised only by the jierson for whose journey to and 

from the places specified thereon it was issued. 

71 . (/) A railway administration may refuse to carry, except in accord- 
Power to refuse to carry per- 3 -fice with the conditions prescribed under section 47, 

sons suffering from infectious sub-section (/), clause (^j, a person suffering from any 
or contagious disorder. infectious Of contagious disorder. 

(2) A person suffering from such a disorder shall not enter or travel upon 
a railway without tlie special permission of the station-inasier or other railway 
servant in charge of the place where he enierb upon the railway. 

(j) A railway servant giving such permission as is mentioned in sub-sec¬ 
tion (2) must arrange for the separation ot the person suffering from the disorder 
from Ollier persons being or travelling upon tlic raibvay. 


CHAPTER VII. 

Responsibility of Railway Administrations as Carriers, 

72 . (/) The responsibility of a railway administration for tlie loss, destruc- 
Measure of the general re- 9^ deterioptiori of animals or goods delivered to 

simnsibility uf a railway ad- the administration tO be Carried by railway shall, sub- 
ministration as a carrier of ject to the other provisions of this Act, be that of a 
animals and goods. bailee under sections 151, 152, and 161 of the Indian 

Contract Act, 1872. 

(2) An agreement purporting to limit that responsibility shall, in so far as it 
purports to effect such limitation^ be voidt unless it— 
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{a) is in writing signed by or on behalf of the person sending or delivering 
to the railway administration the animals or goods, and 

( 3 ) is otherwise in a form approved by the Governor-General in Council.* 

(^) Nothing in the Common Law of England, or in the Carriers Act, 1865, 
regarding the responsibility of common carriers with respect to the carriage of 
animals or goods, siiall affect the responsibility as in this section defined of a rail¬ 
way administration. 


78 . (/) The responsibility of a railway administration under the last fore- 

Further provision with re- Section for the loss, destruttion, or deteriora- 

.. .. —:i_ tion of animals delivered to the administration to be 


spect to the liability of a rail¬ 
way administration as a car¬ 
rier of animals. 


carried on a railway shall not, in any case, exceed, in 
the case of elephants or horses, five hundred rupees a 
head, or, in the case of “ mules,"f camels, or horned cattle, fifty rupees a head, or, 
in the case of “ donkeys,”t sheep, goats, dogs, or other animals, ten rupees a head, 
unless the person sending or delivering them to the administration caused them 
to be declared or declared them, at the time of their delivery for carriage by rail¬ 
way, to be respectively of higher value than five hundred, fifty, or ten rupees a 
head, as the case may be. 


{2) Where such higher value has been declared, the railway administration 
may charge, in respect of die increased risk, a percentage upon the excess of 
the value so declared over the respective sums aforesaid. 


(j) In every proceeding against a railway administration for the recovery 
of compensation for the loss, destruction, or deterioration of any animal, the 
burden of proving the value of the animal, and, where the animal has been injur¬ 
ed, the extent of the injury shall lie upon the person claiming the compensation. 


74 . A railway administration shall not be responsible for the loss, dc- 

Further provision with re- ?t™ction, or detcriorafion of any luggage belong- 
spect to the liability of a rail- mg to, or in Charge of, a passenger, unless a rail¬ 
way administration ab a car- way servant has booked and given a receipt there- 
ricr of luggage. 

75 . (/) When any articles mentioned in the second schedule are contain- 

h-urther provision with re- P"cel or package delivered to a railway 

spect to the liability of a rail* administration for carnage by railway, and the value 
way administration as a carri- Qf such articles in the parcel Or package exceeds one 
cr of articles o special value, hundred rupees, the railway administration shall not 
be resppnsible for the loss, destruction, or deterioration of the parcel or pack¬ 
age, unless the person sending or delivering the parcel or package to the adminis¬ 
tration caused its value and contents to be declared, or declared them at the 
time of the deliveiy of the parcel or package for carriage by railway, and, if so 
required by the administration, paid or engaged to pay a percentage on the 
value so declared by way of compensation for increased risk. 

(2) When any parcel or package of which the value has been declared under 
sub-section (/) has been lost or destroyed, or has deteriorated, the compensation 
recoverable in respect of such loss, destruction, or deterioration shall not exceed 
the value so declared, and the burden of proving the value so declared to have 
been the true value shall, notwithstanding anything in the declaration, lie on the 
person claiming the compensation. 


* For risk-note forms prescribed under this clause, see Gazette of India, 1898, Pt. 
I., p. 382. 

t The words quoted have been inserted by the Indian Railways Act (1890) Amend¬ 
ment (IX. cf 1896), s, 4. 
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(j) A railway administration may make it a condition of carrying a parcel 
declared to contain any article mentioned in the second schedule, that a railway 
servant authorized in this behalf has been satisfied by esamination or otherwise 
that the parcel actually contains the article declared to be therein. 

70 . In any suit against a railway administration for compensation for loss, 
Burden of proof In suits m destruction, Or deterioration of animals or gcwds de¬ 
respect of loss of animals or livered to a railway administration for carnage by 
soods. railway, it shall not be necessary for the plaintiff to 

prove how the loss, destruction, or deterioration was caused. 

77. A person shall not be entitled to a refund of an overcharge in respect 
Notification of claims to re- of animals or goods carried by railway, or to compen- 

fund ot overcharges, and to s&tion for thc loss, destruction, or oeterlomtion of ^ni* 
compensation for Fosses. mals or goods delivered to be so carried, unless his 
claim to the refund or compensation has been preferred in writing by him or on 
his beha\{ to the railway administration within six months from the dale of the 
delivery of the animals or goods for carriage by railway. 

78 . Notwithstanding anything in the foregoing provisions of this chapter, 
Exoneration from responsi- » railway administration shall not be responsible for 

bility in case of goods Wisely the loss, destruction, or deterioration of any goods 
described. with respect to the description of which an account 

materially false has been delivered under sub-section (/) of section 58 if the 
loss, destruction, or deterioration is in any way brought about by the false ac¬ 
count, nor in any case for an amount exceeding the value of the goods if such 
value were calculated in accordance with the description contained in the false 
account. 

79 . Where an officer, soldier, or follower, while being or travelling as 
Settlement of compensation such on duty upon a railway belonging to, and work- 

for injuries to officers, soldiers, ed by, the Government, loses his life, or receives any 
and followers on duty. personal injury in such circumstances that, if he 

were not an officer, soldier, or follower being or travelling as such on duty upon 
the railway, compensation would be payable under Act No. XIII. of 1855 ♦ or 
to him, as the case may be, the form and amount of the compensation to be made 
in respect of the loss of his life or his injury shall, where there is any provision 
in this behalf in the military regulations to which lie was, immediately before 
his death, or is, subject, be determined in accordance with those regulations, 
and not otherwise. 

80 . Notwithstanding anything In any agreement purporting to limit the 
Suits for compensation for liability of a railway administration with respect to 

injury to throogh-bookedtraf- traffic while on the railway of another administration, 

a suit for compensation for loss of the life of, or per¬ 
sonal injury to, a passenger, or for loss, destruction, or deterioration of animals 
or goods, where the passenger was, or the animals or goods were, booked 
through over the railways of two or more railway administrations, may be 
brought either against the railway administration from which the passenger 
obtained his pass or purchased his ticket, or to which the animals or goods 
were delivered by the consignor thereof, as the case may be, or against the rail¬ 
way administration on whose railway the loss, injury, destruction, or deteriora¬ 
tion occurred. 


1890 « 

Aote! 


The Indian Fatal Accidents Act (XIII. of 1855). 
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81 . \LimMwn of liability of railway aMmatraiim in respect ef ire^ on 
Act tt, inland waters by vessel not being part of raihvay.] Repealed ly ike Indian Railways 
Act (IX. of i 8 p 6 ), s. j-. 


82 (/) When a, railway administration contracts to carry passengers, ani- 
Limiutlon of liability of “^Is, or goods partly by railway and partly by sea. 
railway administtation in re- a condition exempting the railway administration 
spcct of accidents at sea. from responsibility for any loss of life, personal in* 


jury, or loss of or damage to animals or goods, which may happen, during the 
carriage by sea, from the act of God, the King's enemies, fire, accidents from 
machinery, boilers, and steam, and all and every other dangers and accidents of 
the seas, rivers, and navigation of whatever nature and kind soever, shall, with¬ 
out being expressed, be deemed to be part of the contract, and, subject to that 
condition, the railway administration shall, irrespective of the nationality or 


ownership of the ship used for the carriage by sea, be responsible for any loss 
of life, personal injury, or loss of or damage to animals or goods, which may 
happen during the carriage by sea, to the extent to which it would be respon¬ 
sible under the Merchant Shipping Act, 1854 * and the Merchant Shipping Act 
Amendment Act, 1862, if the ship Avere registered under the former of those 


Acts, and the railway administration were owner of the ship, and not to any 


greater extent. 


(j) The burden of proving that any such loss, injury, or damage as is men¬ 
tioned in sub-section (/), happened during the carriage by sea, shall lie on the 
railway administration. 


CHAPTER VIIL 
Accidents. 


n ^ r . 83 . When any of the following accidents occurs 

epor n rai waynrci on s. coiKSc of Working a railway, namely;— 

(ii) any accident attended with loss of human life, or with grievous hurt as 
defined in the Indian Penal Code, or with serious injury to pro¬ 
perty ; 

(If) any collision between trains of which one is a train carrying passen- 
gers; 

(c) the derailment of any train carrying passengers, or of any part of such 
a train; 


((f) any accident of a description usually attended with loss of human life, 
or with such grievous hurt as aforesaid, or with serious injury to 
property; 

(^) any accident of any other description which the Governor-General in 
Council may notify in this behalf in the Gazefl^ of India ; 

the railway administration working the railway, and, if the accident happens 
to a train belonging to any other railway administration, the other railway admi¬ 
nistration also, shall, without unnecessary delay, send notice of the accident to the 
Local GoA'emment, and 10 the Inspector appointed for the railway; and the station- 
master nearest to the place at which the accident occurred, or, where there ig no 
Station-master, the railway servant in charge of the section of the railway on which 
the accident occurred, shall, without unnecessary delay, give notice of the acci- 


* See now the Merchant Shipping Act, 1894 (57 & 58 Viet., c, 60). 
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dent to the Magistrate of the district in which the accident occurred, and to the 
officer in charge of the police-station within the local limits of which it occurred, 
or to such other Magistrate and police-officer as the Governor-General in Coun¬ 
cil appdnts in this behalf. 

Povrer to make rules re- 84 . The Governor-General in Council may make 
yarding notices of, and inqui- rules,* consistent with this Act and any other enact- 
ries into, accidents. ment for the time being in force, for all or any of the 

following purposes, namely:— 

(17) for prescribing the forms of the notices mentioned in the last foregoing 
section, and the particulars of the accident which those notices are 
to contain; 

(If) for prescribing the class of accidents of which notice is to he sent by 
telegraph immediately after the accident has occurred ; 

(c) for prescribing the duties of railway servants, police-officers, Inspec¬ 
tors, and Magistrates on the occurrence of an accident, 

85 . Every railway administration shall send to the Governor-General in 
Submission of return of ac- Council a return of accidents occurring upon its rail- 

cld«nts. way, whether attended with personal injiir)^ or not, in 

such form and manner, and at such inter\\alR of time, as ihe Governor-General 
in Council directs.f 

86 . Whenever any person injured by an accident on a railway claims com- 

o .. , , pensation on account of the injury, any Court or per- 

medical examination of per- SOn having, by law or consent of parties, authority to 
son injured in railway acci- determine tlje claim, may order that the person injured 
be eKamined by some duly-qualified medical practi¬ 
tioner named in the order, and not being a witness on either side, and may make 
such order willi respect to the costs of the examination as it or he thinks fit. 


CHAPTER IX. 

Penalties and Offences. 

For/eHures h Km/uw Cf^vipnmh. 

87 . If a railway company fails to comply with any requisition made under 
Penalty fordeUuU in com- section 13, it shall forfeit to the Government the sum 
pUance with requii^ition under of two hundred rupees for llio default, and a further 
section 13. Qf rupees for every day after the first during 

which the default continues. 

8a If a railway company moves any jolling-stock upon a railway by steam 
Penalty for contravention t>r Other motive power in contravention of section 16, 
of section jr>, 18, 19, 20, 21, sub-section (5), or opens or uses any railway or work 
in contravention of section 18, section 19, section 20, 
or section ji, or re-opens any railway, or uses any rolling-stock, in contravention 
of section 24, it shall forfeit to the Government the sum of two hundred rupees 
for every day during which the motive power, railway, work, or rolling-stock, is 
used in contravention of any of those sections. 


* For rules under s. 84 as to notices of accidents occurring in the course of working 
a railwM, see Gazette of India, 1895, Pt. I., pp. 366 and 498. 

t For rules as to returns of accidents to submitted railway administrations to 
Government, see Gazette of India, 1895, Pt I., p. 366; and lAW, 1898, Pt. I., p. 737. 

(Cr. Ct. M.-54,] 


1890 . 

AC^ 



41« 


RAILWAYS, 


iBoa 

▲ot9. 


89 . If £k TStilwfty conpftny fails to comply with the pvovisions of section 471 sub- 
Pmatty for not having cor- section ( 5 ), section 54, sub-section (a), or section 65, 

tain documents kept or exhi- with respect to the books or other documents to be kept 
l^d at stations under sec- opgn to inspection, Of consp'icuously posted at stations 
tion 47,54, or 65. railway, it shall forfeit to the Government the 

sum of 6fty rupees for every day during which the default continues. 

90. If a railway company fails to comply with the provisions of section 47 

Penalty for not making rules respect to the making of general rules, it shall 

as required by section 47. forfeit to the Government the sum of fifty rupees for 
every day during which the default continues. 

01 . If a railway company refuses or neglects to comply with any decision of 
the Governor-General in Council under section 48. it 
ply SedBion unde^ shall forfeit to the Government the sum of two hundred 
tion 48* rupees for every day during which the refusal or neglect 

continues. 


02. If a railway company fails to comply with the provisions of section 52 
Penalty for delay in sub- or section 85 with respect to the submission of any re¬ 
mitting’ returns under section tum, it shall forfeit to tlie Government the sum of fifty 
52 or 85. rupees for every day during which the default conti¬ 

nues after the fourteenth day from the date prescribed for the submission of the 
return. 

08. If a railway company contravenes the provisions of section 53 or sec- 
Penalty for neglect of pro- tion 63, WMth respect to tlie maximum load to be car- 
visions of section 53 or 63 with ried in any wagon or truck, or the maximum number 
respect to carrying capacity passengers to be carried in any compartment, or 
0 ro ing-s oc . exhibition of such load on the wagon or truck, 

or of such number in or on the compartment, or knowingly suffers any person 
owning a wagon or truck passing over its railway to contravene the provisions of 
tiie former of those sections, it shall forfeit to the Government the sum of twenty 
rupees for every day during which either section is contravened. 


04. If a railway company fails to comply with any requisition of the 
Penalty for failure to com- Govcmor-General in Council under section 62 for 
l>ly with requisition under see- the provision aud maintenance in proper order, in 
tion 62 for maintenance of worked by it which carries passengers, of 

tween passengers and railway such enicicnt means of communication as the GO" 
servants. veinor-General in Council has approved, it shall for¬ 

feit to the Government the sum of twenty rupees for each train nm. in disregard 
of the requisition. 

95. If a railway company fails to comply with the requirements of section 
Penalty for faiiuretoreserve ^4 witli respect to the reservation of compartments 
compartments for females for females or the provision of closets therein, it shall 
under section 64. forfeit to the Government the sum of twenty rupees 

for every train in respect of which the default occurs. 


06. If a railway company omits to give such notice of an accident as is 
out- required by section 83 and the rules for the time 

give the notices of accidents being in force under section 84, it shall forfeit to 
required by section 83 and the Government the sum of one hundred rupees for 
under section 84. ever}- day during which the omission continues. 


07 . (/) When a railway company has, through any act or omission, forfeited 
,. any sum to the Government under the foregoing pro- 

Becovery o pena les. visions of this chapter, the sum shall be recoverable 
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by suit in the District Court having jurisdiction in the place where the act or 
omission or any part thereof occurred. 

(^) The suit must be instituted with the previous sanction of the Governor- 
General in Council, and the plaintiff therein shall be the Secretary of State for 
India in Council. 

(y) The Governor-General in Council may remit the whole or any part of 
any sum forfeited by a railway company to the Government under the foregoing 
provisions of this chapter. 

98. Nothing in those provisions shall be construed to preclude tlje Govern- 

Altonaiiye or supplemen- from resortmg to any other mtrfe of proceed!^ 

tary character of remedies instead OF, or in addition to, such a suU as IS meDuoned 
afforded by the foregoing pro- in the last foregoing section, for the purpose of 00m- 
visions of this chapter. polling a railway company to discharge any obligation 

imposed upon it by this Act. 

Offences by Railway Seroanls^ 

99. IE a railway servant whose duty it is to comply with the provisions q£ 

Breach of duty imposed ly negligently Of wilfully omits to comply there- 

section 60. witti, he shall be punished with nne which may extend 

to twenty rupees. 

100 . If a railway servant is in a state of intoxication while on duty, he 

^ , shall be punished with fine which may extend £0 fifty 

run ennesb, Tupees, Or, Where the improper performance of the 

duty would be likely to endanger the safety oE any person travelling or bdng 
upon a railway, with imprisonment for a term which may extend to one year, or 
with fine, or with both. 

Endangering the safety of 101. If a railway servant, when on duty, en- 

persons. dangers the safety of any person— 

{(i) by disobeying any general rule made, sanctioned, published, and 
notified under tliis Act, or 

(//) by disobeying any rule or order which is not inconsistent with any such 
general rule, and which such servant was bound by the terms of his 
employment to obey, and of which he liad notice, or 

(^t) by any rash or negligent act or omission, 

he shall be punished with imprisonment for a term which may extend to two 
years, or with fine which may extend to five hundred rupees, or with both. 

102. If a railway servant compels, or attempts to compel, or causes, any 
Compelling passengers to passenger to enter a compartment which already 

enter carriages already full. contains the maximum number of passengers ex¬ 
hibited therein or thereon under section 63, he shall be punished with fine which 
may extend to twenty rupees. 

103. If a station-master or a railway servant in charge of a section of a 
Omission to give notice of raihvay omits to give such notice of an accident as 

acci^nt. is required by section 83 and the rules for the time 

being in force under section 84, he shall be punished with fine which may extend 
to fifty rupees. 

Obstructing level-crossings. 104. If a railway servant unnecessarily— 

(a) allows any rolling-stock to stand across a place where the rallwfty 
crosses a public road on the level, or 
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(i) keeps a level-crossing closed against the public, 
he sliall be punished with fine which may extend to twenty rupees- 

105 . If any return which is required by this Act ia false in any particular 
to the knowledge of any person who signs it, that 
raise returns. person shall be punished with fine which may extend 

to five hundred rupees, or with imprisonment which may extend to one year, or 
with both. 


0/her Offences. 

106 . If a person requested under section 58 to give an account with re- 
Giving false account of spect to any goods gives an account which is mate- 
goods. rially false, he, and. if he is not the owner of the 

goods, the owner also, shall be punislied with fine which may extend to ten rupees 
for every maund or part of a maund of the goods, and the fine shall be in addition 
to any rate or other charge 10 which the goods may be liable. 


107 . If, in contravention of section 59, a person takes witli him any dan- 
Unlawfully br.nffin? dan- Offensive ffoods upon a raihvay, or tenders 

^erousoroPFensive goods upon Or delivers any such goods for carnage upon a rail- 
a railway. way, he shall be punished with fine which may extend 

to five hundred rupees, and shall also be responsible for any loss, injury, or 
damage, which may be caused by reason of such goods having been so brought 
upon the railway. 


108 . If a passenger, without reasonable and sulficient cause, makes use of. 

Needles.ly interfering with O'; interferes mth, any means provided by a railway 
means of communication in a administration fof communication between passengers 
train. and the railway servants in charge of a train, he shall 

be punislied with fine which may extend to fifty rupees. 


109 . (/) If a passenger, having entered a compartment which is reserved 
P . _ by a railway administration for the use of another 

serve/or^lready^funror re- passeiigcT, or which already contains the maximum 
sif?ting: entry into a compart- number of passengers exhibited iheicin or thereon 
ment not full. under section 63, refuses to leave it when required to 

do so by any railway servant, he shall be punished with fine which may extend 
to twenty rupees. 


(2) If a passenger resists the lawful entry of another passenger into a com¬ 
partment not reserved bv the railway administration for the use of the passenger 
resisting, or not already containing the maximum number of passengers exhibited 
iherwn or thereon under section 63, he shall be punished with fine which may 
extend to twenty rupees. 


110. (/) If a person, without the consent of his fellow-passengers (if any) in 
Smoking. Same compartment, smokes in any compartment 

except a compartment specially provided for the 
purpose, he shall be punished with fine which may extend to twenty rupees. 

(2) If any person persists in so smoking after being warned by any railway 
servant to desist, he may, in addition to incurring the liability mentioned in sub¬ 
section (/), be removed by any railway servant from the carriage in which he is 
travelling. 


111 . If a person, without authority in this behalf, pulls down, or wilfully 
Defacing public notices. injures, any board or document set up or posted by 
order of a railway administration on a railway or any 
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rolling-stock, or obliterates or altera any of the letters or figures upon any such 
board or document, he shall be puni^ed with fine which may extend to fifty 
rupees. 

fraudulently travelling or 112 If 9. Dcrvin with intent to defraud 9. rail* 

attamptinff to travel without **"•. aeiraua a raii- 

' proper pass or ticket. ^^ay administration,^ 

(а) enters, in contravention of section 68, any carriage on a railway, or 

{d) uses or attempts to use a single pass or single ticket which has already 

been used on a previous journey, or, in the case of a return ticket, 
a half thereof which has already been so used, 

he shall be punished with fine whicli may extend to one hundred rupees in 
addition to the amount of single fare for any distance which he may have travelled. 

113 . (/) If a passenger travels in a train without having a proper pass or a 

Travelling ,v,thout pass or P™?®’’ ^^^hted 

ticket, or with insufTicieat from a tram, fails or refuses to present for examina- 
pass or ticket, or beyond tion, Of to deliver up, liis pass OF ticket immediately 
authorized distance. requisition being made therefor under section 69, 

he shall be liable to pay, on the demand of any railway servant appointed by the 
railway administration in this behalf, the excess charge hereinafter in this section 
mentioned, in addition to the ordinary single fare for the distance which he has 
travelled, or, where there is any doubt as to the station from which he started, the 
ordinary single fare from the station from which the tram originally started, or, if 
the tickets of passengers travelling in the train have been examined since the ori¬ 
ginal starting of the train, the ordinary single fare from the place where the tickets 
were examined, or, in case of their having been examined more than once, where 
last examined. 

(.?) If a passenger travels or attempts to travel in or on a carriage, or by a 
train, of a higher class than that for which he has obtained a pa^s or purchased 
a ticket, or travels in or on a carriage beyond the place authorized by his pass or 
ticket, he shall be liable to pay, on the demand of any railway servant appointed 
by the railway administration in this behalf, the excess charge hereinafter in this 
section mentioned, in addition to any difference between any fare paid by him and 
the fare payable in respect of such journey as he has made. 

(7) The excess charge referred to in sub-section (/) and sub-section (2) 
shall,— 

(rt) where the passenger has. immediately after incurring the charge, and 
before being detected by a railway servant, notified to the railway 
servant on duty with the train the fact of the charge having been 
incurred, be one rupee, two annas, or eight annas, and 

( б ) in any other case, be six rupees, one rupee, or three rupees, * 

according as the passenger is travelling or has travelled, or has attempted to travel, 
in a carriage of the highest class, or in a carriage of the lowest class, or in a car¬ 
riage of any other class or kind ; 

Prodded that such excess charge shall in no case exceed,— 

(«) where the liability to pay it arises under sub-section (/). the amount ot 
the ordinary single fare which the passenger incurring the charge 
is liable to pay under that sub-section, or 

(i) where such liability arises under sub-section (2), the amount of the dif¬ 
ference between the fare paid by the passenger incurring the charge 
and the fare payable in respect of such journey as he has made. 
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X09O. (^) If a passenger liable to paj the excess charge and fare mentioned in sub- 

section (/), or the excess charge and any difference of fare mentioned in sub-sec- 
AofeO. Qj refuses to pay the same on demand being made therefor under 

one or other of those sub-sections as the case may be, the sum payable by him 
shall, on application made to any Magistrate by any railway servant appointed 
by the railway administration in this behalf, be recovered by the Magistrate from 
the passenger as if it w-ere a fine* imposed on the passenger by the Magistrate, 
and shall, as it is recovered, be paid to the railway administration. 

114. If a person sells or attempts to sell, or parts or attempts to part with 
Transferring return half of possession of, “any half"! 0 ^ a retum ticket in 
return ticket. order to enable any other person to travel therewith, 

or purchases such half of a return ticket, he shall be punished with fine which 
may extend to f^ty rupees, and, if the purchaser of such half of a return ticket 
travels or attempts to travel therewith, he shall be punished with an additional 
fine which may extend to the amount of the single fare for thej: journey author¬ 
ized by the ticket. 

H5. That portion of any fine imposed under section 112 or the last forego* 
Disposal of fines under the ing Section which represents the single fare therein 
two last foresroing sections. mentioned shall, as the fine is recovered, be paid to 
the railway administration before any portion of the fine is credited to the Go¬ 
vernment. 

116. If a passenger wilfully alters or defaces his pass or ticket so as to 
Altenng or defacing pass render the date, number, or any material portion there- 

^ ticket. Qf illegible, he shall be punished with fine which may 

extend to fifty rupees. 

117. (/) If a person suffering from an infectious or contagious disorder en- 

Being or suffering person ‘p*'® O’” “P?“ Contravention of sec- 

to travel un railway with in- tion 71, sub-section (2), he, and any person having 
fectiousorcontasr'ious disor- charge of him upon the railway when he so entered 
or travelled thereon, shall be punished with fine which 
may extend to twenty rupees, in addition to the forfeiture of any fare which either 
of them may have paid, and of any pass or ticket which either of them may have 
obtained or purchased, and mav be removed from the railway by any railway ser¬ 
vant. 

(a) If any such railway servant as is referred to in section 71, sub-section 
(a), knowing that a person is suffering from any infectious or contagious disorder, 
wilfully permits the person to travel upon a railway without arranging for his se¬ 
paration from other passengers, he shall be punished with fine which may extend 
to one hundred rupees. 

118. (/) If a passenger enters or leaves, or attempts to enter or leave, any 
, Entering callage in rno- Carriage while the train is in motion, or elsewhere than 

or otherwise improperly at the side of the Carriage adjoining the platform or 
rave mg on a railway. Other place appointed by the railway administration 
for passengers to enter or leave the carriage, or opens the side-door of any carriage 
while the train is in motion, he shall be punished with fine which may extend to 
twenty rupees. 


* As to procedure for recovery of fines, see ss. 386 to 389 of the Code of Criminal 
Procedure (Act V. of 1898). 

t The words quoted have been substituted for the words, "the return-half," by s. 6 
of the Indian Railways Act (1890) Amendment Act (IX. of 1896), 

f The word “ return " has here been omitted by s, 6 of the Indian Railways Act 
Amendment Act (IX. of 1896). 



RAILWAYS. 


4»3 


(9) If ft pa8Benger» after being warned by a railway servant to desist, 
perusts In travelling on the roof, steps, or footboard of any carriage, or on an * 
engine, or in any other part of a train not intended for the use of passengers, he 
shall be punished with fine which may extend to fifty rupees, and may be re^ 
moved from the railway by any railway servant. 

119. If a male person, knowing a carriage, compartment, room, or other 
Eoterinff carriage or other to be reserved by a railway administration for 

place reserved for females. the exclusive use of females, enters the place without 
lawful excuse, or, having entered it, remains therein after having been desired by 
any railway servant to leave it, he shall be punished with fine which may extend 
to one hundred rupees, in addition to the forfeiture of any fare which he may have 
paid, and of any pass or ticket which he may have obtained or purchased, and 
may be removed from the railway by any railway servant. 

Drunkenness or nuisance on 120. If a person in any railway carriage or 

a railway. upon any part of a railway,— 

(a) is in a state of intoxication, or 

commits any nuisance or act of indecency, or uses obscene or abusive 
language, or 

(r) wilfully and without lawful excuse, interferes with the comfort of any 
passenger, or extinguishes any lamj), 

he shall be punished with fine which may extend to fifty rupees, in addition 
tot he forfeiture of any fare which he may have paid, and of any pass or ticket 
which he may have obtained or purchased, and may be removed from the rail< 
way by any railway servant. 

121 . If a person wilfully obstructs or impedes any railway servant in the 
Obstructing railway ser- discharge of hls duty, he shall be punished with fine 

vant in his duty. which may extend to one hundred rupees. 

122 . (/) If a person unlawfully enters upon a railway, he shall be 
Trespass and refusal to de- punished with fine which may extend to twenty ru- 

sist from trespass. pees. 

( 9 ) If a person so entering refuses to leave the railway on being requested 
to do so by any railway seA*anl, or by any other person on behalf of the railway 
administration, he shall be punished with fine which may extend lo fifty rupees, 
and may be removed from the raihvay by such servant or other person. 

128. If a driver or conductor of a tramcar, omnibus, carriage, or other 
Disobedience of omnibus vehicle, while upon the premises of a railway, dis- 
dr^vers to directions of rail- obeys the reasonable directions of any railway ser- 
way servants. police-officer, he shall be punished with fine 

which may extend to twenty rupees. 

Opening or not properly 124- In either of the following cases, name- 
shutting gates. 1y 

(a) if a person, knowing or having reason to believe that an engine or 
train is approaching along a railway, opens any gate set up on 
either side of the railway across a road, or passes or attempts to 
pass, or drives or takes, or attempts to drive or lake, any animal, 
vehicle, or other thing across the railway; 

(/^ if, in the absence of a gatekeeper, a person omits to shut and fasten 
such a gafe as aforesaid as soon as he and any animal, vehicle, or 
other thing under his charge have passed through the gate, 


laaa 

Aote^ 



494 , 


RAILWAYS. 


iSiCX the person shall be punished with fine which may extend to fifty rupees. 

AotO. 125 . (/) The owner or persDn in charge of any cattle straying on a rail¬ 
way provided with fences suitable for the exclusion of 
Cattle*trespass. cattle shall be punished with fine which may extend 

to five rupees for each head of cattle, in addition to any amount which may have 
been recovered, or may be recoverable, under the Cattle Trespass Actp 1871, 

(2) If any cattle are wilfully driven, or knowingly permitted to be, on any 
railway otherwise than for the purpose of lawfully crossing the railway, or for any 
other lawful purpose, the person in charge of the cattle, or, at the option of the 
railway administration, the owner of the cattle, shall be punished with fine which 
may extend to ten rupees for each head of cattle, in addition to any amount 
which may have been recovered, or may be recoverable, under the Cattle Tres¬ 
pass Act, 1871. 

(j) Any fine imposed under this section may, if tlie Court so directs, be re¬ 
covered in manner provided by section 25 of the Cattle Trespass Act, 1871. 

{4) T'he expression ‘‘ public road '' in sections 11 and 26 of the Cattle Tres¬ 
pass Act, 1871, shall he deemed to include a railway, and any railway servant 
may exercise the powers conferred 011 0dicers of police by the former of those 
sections. 

(j) The word *'catile " has tlic same meaning in this section as in the Cat¬ 
tle-Trespass Act, 1S71. 


Maliciuuiily wrerkinffor at¬ 
tempt! ngf to wreck a train. 


126 , Jf a person unlawfully— 


[o) puts or throv^'s upon or across any railway any wood, stone, or other 
matter or thing, or 

(/^) lakes up, removes, loosens, or displaces any rail, sleeper, ox other 
matter or thing belonging to any railway, or 

(r) turns, moves, unlocks, or diverts any points or other machinery be¬ 
longing to any railway, or 

(d) makes, or shows, or hides, or removes any signal or light upon or near 

to any railway, or 

(e) does or causes to be done, or attempts to do, any oilier act or thing in 

relation to any railway, 

with intent, or with knowledge that he is likely, to endanger the safety ot any 
person travelling or being upon the railway, he shall be punisiiud 'Nilh transporta¬ 
tion for life, or with imprisonment for a term which may extend to ten years. 

127 . If a person unlawfully throws, or causes to fall or strike at, against, 
Maliciously hurting ur at* ii^to, Of upon any folling-stock forming part of a train, 

tempting to hurt pcrht>nj> tra- any wood, sione, or Other matter or thing, with intent, 
veiling by railway. qj. knowledge that he is likely, to endanger the 

safely of any person being in or upon such rolling-stock, or in or upon any other 
rolling-stock forming part of the same train, he shall be punished with trans* 
portation for life, or with imprisonment for a term whicli may extend to ten years. 

128 . If a person, by any imlaw'ful act, or by any wilful omission or neg- 
Eodangering safety of per- l^ct, endangers or causes to be endangered the safety 

sons travelling by railway by of any person travelling or being upon any railway, 
wilful act or omission. obstructs or causes to be obstructed, or attempts 

to obstruct, any rolling-slock upon any railway, he shall be punished with im¬ 
prisonment for a term which may extend to two years. 
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129. If a person rashly or negligently does any act, or omits to do what 
R jjuurflTl ff safet of per- legally bound to do. and the act or omission is 

sons SSJSiinl by railway^ by Hkely to endanger the safety of any person travelling 
rash or neglisent act or omis- or being iipon a railway, he shall be punished with 
“o®* imprisonment for a term which may extend to one 

year, or with fine, or with both. 


180. (/) If a minor under the age of hvelvc years is, with respect to any 
- . , .. railway, guilty of any of the acts or omissions men- 

to tfe^ciSimUsion b*y tioned or referred to in any of the four last foregoing 
children ofacts eadanereringf sections, he shall be deemed, notwithstanding any- 
saf^yof [>erson&travellin(rby thing in section 82 or seciion 82 of the Indian Penal 
Code, to havt' c mmitted an often* e, and the Court 
convicting him may, if it thinks fit direct that the minor, if a male, shall be 
punished with whipping, or may require the father or guardian of the minor to 
execute, within such time as the Court may fix, a bond binding himself, in 
such penalty as the Court directs, to prevent the minor from being again 
guilty of any of those acts or omissions. 


(2) The amount of the bond, if forfeited, shall be recoverable by the Court 
as if it were a fine imposed \)y itself.^ 

(5) If a father or guardian fails to execute a bond under sub-section (/) 
within the time fixed by the Court, he shill be punished with fine which may 
extend to fifty rupees. 


Procedure. 
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181. (r) If a person commits any offence mentioned in section 100, lOi, 
Arrest for offences ag^ainst II9, 120 , 121 , I26, 127, I28, or 129, Or in section 
certain sections. sub section (;), he may be arrested, without 

warrant or other written authority, by any railway servant or police-officer, or 
by any other person vvliom such servant or officer may call to his aid. 

(2) A person so arrested shall, with the least possible delay, be taken be¬ 
fore a Magistrate having authority to try him, or commit him for trial. 

132. (/) If a person commits any offence under this Act, other than an 
Arrest of persons likely to offence mentioned in the last foregoing section, or 
abscond or unknown. fails or refuses to pay any excess charge or other 

sum demanded under section 113, and there is reason to believe that he will 
abscond, or his name and address are unknown, and he refuses on demand 
to give his name and address, or there is reason to believe tliat the name or 
address given by him is incorreci, :uiv railway servant or police-officer, or any 
other person whom such railway sr-rvan' nr police office’r may call to his aid, 
may, without warrant or other wrrten auiiiOr'Jy, arrest him. 

{2) The person arrested shall be released on his giving bail, or, if his 
true name and address are ascenained, on his executing a bond without sure¬ 
ties, for hig appearance before a Magistrate when required. 

(y) If the person cannot give bail, and his true name and address are not 
ascertained, he shall, with the least possible ilelay, be taken before the nearest 
Magistrate having jurisdiction. 

(4) The provisions of Chapters XXXIX. and XLII. of the Code of Cri¬ 
minal Procedure, 1882,! shall, so far as may be, apply to bail given, and bonds 
executed, under this section. 

* Sec as. 386 to 389 of the Code of Criininal Procedure (Act V. of 1898). 

t See now the Code of Criminal Procedure (Act V. of 1898^. 

[Cr. Ct M —S5.J 
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' 18 G 0 i 188 . No Magistrate other than a Presidency hlagislrale, or than a Ma- 

M&ifistrate having jurisdjc* gistrate whose powers are not less than those o£ a 
Act 9 . tion under Act. Magistrate of the second class, shall try any offence 

under this Act. 

184 . (/) Any person commiuing any offence against this Act or any 
rule thereunder shall be triable for such offence in 
Place 01 trial. in which he may be, or which the Local 

Government may notify in this behalf, as well as in any other place in which 
he might be tried under any law for the time being in force. 

(a) Every notification under sub-section (r) shall be published in the lo¬ 
cal official Gazette, and a copy thereof shall be exhibited for the information 
of the public in some conspicuous j)lace at each of such railway stations as 
the Local Government may direct. 


CHAPTER X. 

Supplemental Pkovisions. 

135 . Notwithstanding anything to the contrary in any enactment, or in 
Taxation of railways by any agreement or award based on any enactment, 
local authority. llie following rules shall regulate the levy of taxes in 

respect of railways and from railway administrations in aid of the funds of 
local authorities, namely:— 

(/) A railway administration shall not be liable to pay any tax in aid of the 
funds of any local aiitliority,* unless the Governor-General in Council has, by 
notification in the official Gazette, declared the railway administration to be liable 
to pay the tax.f 

(2) While a notification of die Governor-General in Council under clause 
(/) of this section is in force, the railway administration shad be liable to pay to 
the local authority either the lax mentioned in the notification, or, in lien thereof, 
such sum, if any, as an officer appointed in this behalf by the Governor-General 
in Council may, having regard to all the circumstances of the case, from time to 
time determine to be fair and reasonable. 

(3) The Governor-General in Council may, at any time, revoke or vaiy a 
notification under clause (/) of this section. 

(^) Nothing in this section is to be construed as debarring any railway ad¬ 
ministration from entering into a contract with any local authority for the supply 
of water or light, or for the scavenging of railway premises, or for any other ser¬ 
vice which the local authority may be rendering, or i)e prepared to render, with¬ 
in any part of the local area under its control. 


* For definition of 'Mocal authority,*' see sub-s. (j), in/ra, and the General Clauses 
Act (X. of 1897), s. 3 

t (r) For notification under .s. 135, declaring every railway administration to be 
liable to pay every tax which it is lawfully required to pay by or on behalf 
of any local authority in aid of the funds of such authority, see Gazette of 
India, 1890, Pt. I,, p. 438. 

(a) For continuation-notiheation declaring such administrations liable to pay 
certain taxes in aid of the funds of every local authority in respect of 
certain matters, see Gazette of India, 1893, Pt. 1 ., p. IQO. 

(j) For notification imposing water-rates on the East Indian Railway in respect 
of certain municipalities, see Gazette of India, 1893 and 1894, Pt. 1 ., pp. 
338 and 438, respectively. 
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(5) Local authority’ in this section means a local authority as defined in 
the General Clauses Act, 1887 * and includes any authority legally entitled to, or 
entrusted with, the control or management of any fund for the maintenance of 
watchmeoi or for the conservancy of a river. 

186 . ( 7 ) None of the rolling stock, machinery, plant, tools, fittings, ma- 
Restriction on execution terials, or effects used Of provided by a railway admi- 
against railway property. nistration for the purpose of the traffic on its railway, 
or of its stations or workshops, shall be liable to be taken in execution of any decree 
or order of any Court ‘‘ or of any local authority or person having by law power 
to attach or distrain property or otherwise to cause property to be taken in execu¬ 
tion/'t without the previous sanction of the Governor-General in Council. 

[2) Nothing in sub-section (/] is to be construed as affecting the authority of 
any Court to attach the earnings of a railway in execution of a decree or order. 


Railway servants to be 
public servants for the pur¬ 
poses of Chapter IX. of the 
Indian Penal Code* 


137 . (7) Every railway servant shall be deem¬ 
ed to be a public servant for the purposes of Chapter 
IX. of the Indian Penal Code. 


(2) In the definition of legal remuneration " in section 161 of that Code, 
the word “ Governmentshall, for the purposes of sub-section (/), be deemed to 
include any employer of a railway servant as such. 

(j) A railway servant shall not— 

(a) purcliasc or bid for, either in person or by agent, in iiis own name or 
in that of another, or jointly or in shares with others, any property 
put up to auction under section 55 or section 56, or 

(d) in contravention of any direction of the railway administration in this 
behalf, engage in trade. 

{^) Notwithstanding anything in section 21 of ilie Indian Penal Code, a rail¬ 
way servant shall not be deemed to be a public servant for any of the purposes 
of that Code except those mentioned in sub-sccUon (/). 


188 . If a railway servant is discharged or suspended fiom his office, or 
Procedure for summary dc- dies, absconds, or absents himself, and he or bis wife 
livery to railway adininistra- or widow, Or any ol his family Or representatives, re- 
radway neglects, after notice in writing for that pur¬ 

pose, to deliver up to the railway administration, or 
to a pei-son appointed by the railway administration in this behalf, any station, 
dwelling-house, office, or other building, with its appurtenances, or any books, 
papers, or other matters, belonging to the railway administration, and in the pos¬ 
session or custody of such railwaj'^ servant at the occurrence of any such event as 
aforesaid, any Magistrate of the first class may, on application made by or on 
behalf of the railway administration, order any police-officer, with proper assist¬ 
ance, to enter upon the building, and remove any person found therein, and take 
possession thereof, or to lake ])Ossession of the books, papers, or other matters, 
and to deliver the same to tiie railway administration or a person appointed by 
the railway administration in tiut behalf. 

188 . Any notice, determination, direction, requisition, appointment, expres- 
, Mode of signifying commu- sion of opinion, approval, or sanction to be given or 
nications the Governor- signified on the pari of the Governor-General in 
General in Council. Council, foi any of the purposes of, or In relation to, 


* See now the General Clauses Act <X. of 1897), s. 3 (a^). 
t In 8. X36 (/) the words quoted have been inserted by the Indian Railways Act (1890} 
Amendment Act (IX. of 1896), s. 7. 
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IfiOO* this Act, or any of the powers or provisions therein contained, shall be sufficient 
' . ~ ind binding, if in writing signed by a Secretary. Deputy Secretary, Under-Secre- 

Aot Vi tary, or Assistant Secretary, to the Goverutneni of India, or by any other officer 
or servant authorized to act on behalf of the Governor-General in Council in re¬ 
spect of the matters to which the same may relate, and the Governor-General in 
Council shall not in any case be bound in respect of any of the matters aforesaid 
unless by some writing signed in manner aforesaid. 

140 * Any notice or other document required or authorized by this Act to 
Service of notices on rail- be seH'cd OH a railway administration may be served, 
way administrations. in the ca'^e of a railwavadministcrcd by the Government 

or a Native State, on the Manager, and, in the case of a railway administered by 
a railway company, on the Agent in India of the railway company— 

(a) by delivering the notice or other document to the Manager or Agent, 
or 

(^) by leaving it at his office, or 

(c) by forwarding it by post in a prepaid letter addressed to the Manager 
or Agent at his office, and registered under Part III. ot the Indian 
Post Office Act, 1866.* 

141 . Any notice or other document required or authorized by this Act to 
Service of notice>> by rail- be served On any person by a railway administration 

way administrations. may be served— 

(a) by delivering it to the person, or 

{b) by leaving it at the usual or last-known place ot abode of the person, 
or 

(r) by forwarding it by post in a pre])aid letter addressed to the person at 
his usual or last known place of abode, and registered under Part 
111 . of the Indian Post Office Act, 1866.^ 

142 . Where a notice or other document is served by post, it sliall be deem- 
Presumption where notice »s cd to have been served at the time when the let- 

served by po-t. ler containing it would be delivered in the ordinary 

course of post, and in p^o^'ing such sen'ice it shall be sufficient to prove that 
the letter containing the notice or other document was properly addressed and 
registered, 

143 . (0 A rule unde: section section 34, or section 84, or the can- 
Provisioni, with icspcct to ccllation, rescission, or variation of a rule under any 

rules. of those sections, or under section 47, sub-section 

shall not take effect until it has been published in the Gazeite vf India, 

(:») Where any rule made under this Act, or the cancellation, rescission, or 
variation of any such rule, is required by this Act to be published in the Gazette 
of India^ it shall, besides being so published, be further notified to persons 
affected thereby in such manner as the Governor-General in Council, by ge¬ 
neral or special order, directs. 

(j) The Governor-General lu Council may cancel or vary any rule made 
by him under this Act. 

144 . (/) The Governor-General in Council may, by notification in the 
DelegatiunofpowcrsofGo- Gazette of India, invest, absolutely or subject to con- 

vcrnoc-Gcneral m Council. ditions, any Local Government with any of the pow- 


See now the Indian Post Office Act (VI. of 1898). 
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erfl or functions of the CJovemor-G^eral in Council under this Act with respect 
to any wulway, and may, by that or a like notification, declare what Local Go- "TZkoT 
vemm«it shall, for the purposes of the exercise of powers or functions so con- 
ferred, be deemed to be the Local Government in respect of the r^lway.* 

(s) The provisions of section 139 with respect to proceedings of the Go¬ 
vernor-General in Council shall, so far as they can be made applicable, apply 
to proceedings of a Local Government exercising the powers, or discharging 
the functions, of the Governor-General in Council in pursuance of a notification 
under sub-section (/). 

145 . (/) The Manager of a railway administered by the Government or 
Representation of Mana- ^ Native State, and the Agent in India of a railway 

gers and Agents of Railways administered by a railway company, may, by mstru- 
in Courts. ment in writing, authorize any railway servant or other 

person to act for or represent him in any proceeding before any Civil, Criminali 
or other Court. 

(2) A person authorized by a Manager or Agent to conduct prosecutions 
on behalf of a railway administration shall, notwithstanding anything in sec¬ 
tion 495 of the Code of Criminal Procedure, 1882,! be entitled to conduct such 
prosecutions without the permission of tiie Magistrate. 

146 . The Governor-General in Council may, by notification in the Gazeiie 
Power to extend Act to India, extend this Act or any portion thereof to any 

steam-tramways. tramway worked by steam or oilier mechanical power.} 

147 . The Governor-General in Council may, by a like notification, ex- 

Power to exempt railways ^ny railway from any of the provisions of this 

from Act. Act.§ 

148 . (/) For tlie purposes of section 3, clauses (j), (6), and (7), and sec- 

Matters supplemental to 4 tO 19 (both inclusive), 47 to 52 (both Inclu- 

the definition of “railway" sive), 59, 79, 03 to 92 (both inclusive), 96, 97, 98, 
and " railway servant." lOO, lOI, IO3, IO4, IO7, IH, 122 , 124 tO I32 (both 

inclusive), 134 to 138 (both inclusive), 140, 14i44i ^45i and 147, the word 
“ railway,” whether it occurs alone or as a prefix to another word, has reference 
to a railway or portion of a railway under construction, and to a railway or por¬ 
tion of a railway not ustxl for tlie public carriage of passengers, animals, or 
goods, as well as to a railway falling within the definition of that word in section 
3, clause {4). 

I2) For the purposes of sections 5, 21, 83, lou, loi, 103, 104, 121, 122, 

125, and 137, sub-sections (/), (2), and and section 138, the expression 
" railway servant ” includes a person employed upon a railway in connection 
with the service thereof by a person fulfilling a contract with the railway ad¬ 
ministration. 

140 . In .sections 194 and 195 of the Indian Penal Code, for the words, 
Amendment of the Indian “ by this Code or the law of England,” the words, 

Penal Code. by the law of British India or England,” shall be 

substituted. 

* For notification delegating certain powers and functions vested in the Governor- 
General in Council to Local Governments, see Gazette of India, 1890, Pt. I., p. 438. 
t See now the Code of Criminal Procedure (Act V. of 189S). 

^ % For notifications extending the Act to certain steam-tramways, see Gazette of 
India, iSg$, Pt. L, pp. 408 and 481. 

f For notification exempting the Barsi Light Railway Company from the provision 
of 3. 85 of this Act, see Gazette of India, 1896, Pt. Li p. 303. 
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1800. 150. For that portion of the preamble to the Sindh-Pishin Railway Act, 

rr r Amendment of the Sindh- 1887 , which begins with the words, “SO far as it ajH 
PiBhin Kailwny Actj 1887. plies/’ and ends with the woids, *'in its entirety, 
the words, "‘should apply in its entirety to that part of the Sindh-Pishin section 
of the North-Western Railway which lies beyond the Province of Sindh/' shall 
be substituted. 


THE FIRST SCHEDULE. 
Enactments repealed. 
{See section 2,) 


Number and year* | 

Title, 

Extent of repeal. 

Acts of the Governor-General in Couml. 

III. of 1865 

Carriers Act, 1865 

Section 7 (so far as it 
relates to railways) 
and section 10. 

IV. of 1879 

1 Indian Railways Act, 1879 

The whole. 

IV. of 1883 

Indian Railways Act, 1883 

The whole. 

XI. ol 1886 

Indian Tramways Act, 1886 

Section 49, 

XX. 0/1886* 

j Upper Surma Laws Act, /SS6 

1 

So muck as relates to 
Acts IV. e/iSygand 
IK of m3. 

Act of the LUutena^ii-Governor of Bengal in CounciL 

11. of 18B2. 

Bengal Embankments Act, 18812 ... 

Section x6, andin sec¬ 
tion 17 the proviso 
to the first para¬ 
graph of that sec¬ 
tion, the words, "or 
under the section 
last preceding” 
and the words, " or 
railroad/’ wher¬ 
ever they occur.” 


* The italicized portion has been repealed by the Burma Laws Act (XIIL of 1898).—* 
see the Fifth Schedule to the Act. 
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THE SECOND SCHEDULE. ISBOt 

Articles to be Dbclarid and Insured* Aetdi 

(&£ seciion 75.) 

(a) gold and silver, coined or uncoined, manufactured or unmanufactured 2 

(&) plated articles; 

(c) cloths and tissue and lace of which gold or silver forms part, not being the 
uniform or part of the uniform of an officer, soldier, sailor, police-officer, 
or person enrolled as a volunteer under the Indian Volunteers Act, 18^, 
or of any public officer, British or foreign, entitled to wear uniform ; 

{d) pearls, precious stones, jewellery, and trinkets; 

{e) watches, clocks, and timepieces of any description ; 

(/) Government securities; 

{g) Government stamps; 

(A) bills of exchange, hundis, promissory-notes, bank-notes, and orders or other 
securities for payment of money; 

(i) maps, writings, and title-deeds; 

(/) paintings, engravings, lithographs, photographs, carvings, sculpture, and 
other works of an 

(A) art-pottery, and all articles made of glass, china, or marble \ 

(/) silks in a manufactured or unmanufactured state, and whether wrought up 
or not wrought up with other materials ; 

(m) shawls; 

(n) lacc and furs ; 

{0) opium ; 

{p) ivory, ebony, coral, and sandalwood ; 

{q) musk, sandalwood oil. and other essential oils used in the preparation of Hr 
or other perfume; 

(k) musical and scientific instruments ; 

(5) any article of special value whicli the Governor-General in Council may, by 
notiheatiun in the Gazette of India ^ add to this schedule.* 


Criminal Rulings under former Railway Acts. 


The drunkenness of a guard or under¬ 
guard in charge of a railway-train or any 
part thereof is an offence included in s. 35 
of Act XVIII. of 1862 ; but the High Court 
has no jurisdiction to try a prisoner charged 
with such offence where be was removed 
from his post at a place outside the local 
limits, although the train thereupon pro¬ 
ceeded with him to Madras.— Reg. v. Ma> 
LONY; Reg. ff. Jones, i Mad. H. C. R- 193. 
[Scotland, C.J., and Bittleston, ]. Feb. 3. 
1863] 

A passenger by railway travelling in a 
carriage of higher class than that for which 
he has paid (are is not guilty of cheating 


under s. 417 of the Penal Code, but is in¬ 
dictable under the Railways Act (XVllI. of 
1854).— Reg. V. Davabhai Paejaram, j 
Bom H. C. R. 140. [Couch and Tnclmr, 
JJ. Jan. IS, 1864.] 

Held that a conviction by a Magistrate, 
F. P., under s. 26 of the Railways Act, was 
illegal for want of jurisdiction.— Reg. 
Lakshman Balaji, 3 Bom. H. C. R. 10. 
[Couch, C.J.. and Newton, J. June 13, 
i8d6.] 

A conviction and sentence by a Magis¬ 
trate, F P., under the Railways Act, reversed, 
there being no complaint made before the 
Magistrate, as required by the Code of Cri- 


* For articles added to this schedule by notification, see Ga;tette of India, 1&941 
1896, Pt. I., pp. 370 and 914 respectively. 
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Criminal Rulings under former Railway Acts ic<mid»]m 


minal Procedure.— Rbq. v. LabkinS|4 Bom. 
H. C. R. 4. [Couch, C.J., and Newton, ]. 
July 18, 1867.] 

Where some coolies were employed in as- 
isiitlng a ballast train into motion at a rail¬ 
way-station, and one of them, after pushing 
the train, in getting up on the train, or in 
attempting to do so, fell, and was so injur¬ 
ed that he aherwards lost his life, held that 
the evidence did not show that it was the 
duty of the guard to see that no one got up 
on the train when in motion.— Quhkn v. R. 
Flood, 8 W. R.43. [Jackson and Hobhouse, 
JJ. July 22, 1867.] 

Magistrates of all grades are, under Mad. 
Act III. of 1865, competent to try persons 


reason of precautions taken by other personsi 
any possible danger which might have re¬ 
sulted from his neglect was avoided. Neld 
that he could not be convicted and punished 
under s. 29 of Act XXV. of 1871,— Qubin 
V. Manphool, 5 N.-W. P. B40. [Pearson, J. 
Aug. II, 1873] 

By s. 35 of the Railways Act, district 
police-officers in the Presidency of Bombay 
could punish, to the extent of the powers 
conferred upon them in petty offences, any 
offence made punishable under the Act, by 
fine not exceeding Rs. 20 . But s. 5 of Reg. 
XII. of 1827 (authorizing the appointment 
of district police-officers), and s. 41 of the 
same Regulation (defining the limit of their 


ch,r»d with iffencei under s. i6 of the i Act 

Railways Act (XVnI, of 1854).—Pro,, April ] Sabordiaate Ms- 

2. ,868; 4 Mad. H. C. R. Ap 9. »o J“nsd.ct,on to ™pose a fine 

* ' ^ , rr under s. 17 of the Railways Act.— Reg. v- 

A notice prohibiting general traffic over ; — “ -- - - 


certain level-crossings on a railway, provid 
ed for particular villages, forbidden, as not 
falling within the scope of Reg. Xll.of 1827, 
s. 19, els. i> 6.—In the Matter cf a Prohi¬ 
bitory Notice under Reg. XII. of 1827, s. 19, 


Tribhuvan Ishwar, 3 Botf. H. C. R. 54, 
[Couch, C.J,and Newton, J. Feb, 6,1879.] 

Liability to conviction under s. 26 of the 
Railways Act, 1879, arises, not from the con¬ 
sequences directly referable to the breach of 


cl. 6. [Lloyd and Kemball, JJ. April 25, 1 the rule, but because of the danger which 


1871.] 

S. 34 of Act XVIIf. of 1854 prescribes 
the mode in which fines levied under that Act 
are to be recovered. It is only on the return 
of the warrant of distress un.satisfied, or on 
the Magistrate being otherwise satisfied that 
DO sufficient distress exists, that imprison¬ 
ment can be imposed.—Pro., Nov, 13, 1871, 

6 Mad. H. C. R. Ap. 37. 

A railway-watchman was charged before a 
Head Assistant Magistrate with an offence 
under s. 26 of Act XVIII. of 1854. That 
charge was dismissed, but the Sessions 
Judge ordered a fresh trial. Held that, in so 
doing, the Sessions Judge acted without ju¬ 
risdiction.—Pro., Nov. 20, 1871, 6 Mad. H. 

C«. R. Ap. 

Accused was tried and convicted by a 
Sub-Magistrate of an offence under s. 25 
of Act XVIII. of 1854, punishable with 
transportation for life or imprisonment for 
any term not exceeding seven years. Upon 
a reference, keld that, by virtue of Mad. Act 
111 . of 1865, the Sub-Magistrate had juris¬ 
diction, that Act not being repealed by the , 
schedule attached to Act VlII. of 1860.— i pay »t, should be one merely for recovery 


the breach of the rule entails— Snell v. 
Qubbn, 1. L. R., 6 Mad 201. [Turner, C.J., 
and Kindersley, J. Feb. 9, 1883 ] 

K, knowing that he was suffering from 
cholera, entered a train as a passenger 
without informing the Railway Company’s 
servants of his condition. M, knowing of 
K’s condition, bought K's ticket, and tra¬ 
velled with him. Held that K was properly 
convicted under s. 26g of the PenaJ Code of 
negligently doing .tn act which was, and 
which he had reason to believe was, likely 
to spread infection of a disease dangerous 
to life, and M of abetment of K's offence.— 
Queen-Emprbss v. Krishnappa, I. L. R., 7 
Mad. 276. [Turner, C-I-, and Kernan, J. 
Dec. 14} 1883 ] 

A passenger who has obtained a monthly 
ticket is liable to be called upon to produce 
it at any time on the journey which it co¬ 
vers ; and, if he does not so produce it, he is 
liable under ss. 17 and 31 of the Railways 
Act to pay the fare for the journey between 
the stations for which his ticket was issued. 
The order under s 31, in case of his refusal 


Pro., June 29,1872, 7 Mad. H. C. R. Ap, 8. 
The prisoner, a servant of a railway com- 


of the amount due as the fare, and not an 
order to pay such sum or any other sum 
as j/ }t were a fine. A passenger who has 


pany, was convicted under s. 29 of Act 1 such a ticket which is still in force, and 

WIF ...C _!__ 1;_ # > , . . . _ 


XXV. of 1871, of endangering the lives of 
the persons in a certain train by negligence. 
There was no evidence that the safety of any 
persons in any train had been endangered 
by his neglect of duty. On the contrary, by 


in his possession, cannot be said to be tra¬ 
velling without a ticket within the mean¬ 
ing of 5. 31, merely because he does not 
happen to have the ticket with him, and 
therefore c.«nnot produce it when called upon 
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Criminal Rulings undrr former Railway Acts {eoneld.). 


to do so. — In thb Mattbr of th b Petition 
OP £. G. Buskin; In the Matter of thb 
Petition of C. F. Thomas; E. W. Hart 
o. £. G. buskin; E. W. Hart v, C. F. 
Thomas, 1 . L. R., la Cal. 192. [Wilson 
and Ghose, JJ. Sep. a, 1B85.] 

S. 113, sub^s. (^), of the Indian Railways 
Act (IX. of 1890), which directs that, on 
failure to pay on demand excess charge and 
fare when due, the amount shall, on appli¬ 
cation, be recovered by a Magistrate as if it 
were a fine, does not authorize the Magis¬ 
trate to impose imprisonment in default. 
The excess charge and fare, referred to in 
the section, is not a fine, though it may be 
recovered as such. »Qubbn-Emprr9s v. 
Kutrapa, I. L. R., 18 Bom. 440. [Candy 
and Fulton, JJ. Aug. 14, 1893.] 

When the owner of cattle which have 
been allowed to stray upon a railway is pro¬ 
secuted under Railway Act, 1890, s. i25(/), 
the Magistrate is bound to ascertain whether 
the person charged was himself guilty.— 
Qubbn-Emprbss V. Andi, i. L. R., 18 Mad. 
228. [Collins, C.J., and Parker, J. Nov. 
22, Dec. 5, 1894 ] 

S. 113, sub>s. (4), of the Indian Railways 
Act (IX. of 1890), which directs that, on 
failure to pay on demand excess charge and 
fare when due, the amount shall, on applica¬ 
tion, be recovered by a Magistrate as if it 
were a fine, does not authorize the Magis¬ 
trate to impose imprisonment in default. 
The excess charge and fare, referred tu in 
this section, is not a fine, though it may be 
recovered as such. — Queen-Empress v, 
SUBRAMANIA AyYAR, I. L. R , 2 Q Mad. 385. 
[Collins, C.J., and Shephard, J. Jan. 14, 
1897.] 

Before a person can be convicted of wil¬ 
fully obstructing or impeding a railway ser¬ 
vant in the discharge of his duties as pro¬ 
vided in s, 121 of the Railways Act (IX. of 
1890), or of voluntarily obstructing a pub¬ 
lic servant in the discharge of his public 
fnnetions as provided in s. x86 of the Penal 
Code (Act XLV. of i860), it must be shown 
that the obstruction or resistance was offer¬ 


ed to a railway or public servant in the 
discharge of his duties or public functions 
as authorized by law. The mere fact of a 
public servant or railway servant believing 
that he was acting in the discharge of his 
duties will not be sufficient to make resist¬ 
ance or obstruction to him amount to an 
offence .—In re Baroda Kant PramANIck 
AND Shibada Gate Pramanick, i C. W. N. 
74. [O’Kinealy and Banerjee, JJ. July 16, 
1^6.] 

The Rajnaggar Spinning, Weaving, and 
Manufacturing Company had a mill on one 
side of the B. B. & C. 1 . Railway line, and 
a ginning factory on the other. To bring 
water from the mill to the factory, a pipe 
had been laid beneath the railway line, and 
brick-reservoirs built at each side to preserve 
the proper level of the water. Servants of the 
company, having entered on the railway pr^ 
miscs to repair the pipe and reservoirs with¬ 
out having first obtained the permission of 
the Railway Company, were convicted by a 
Magistrate under s. 122 of the Indian Rail¬ 
ways Act (IX. of 1890) of an unlawful entry 
upon a railway. It was proved that the re¬ 
pairs were necessary, Held^ reversing the 
convictions and sentences, that, as the pipes 
I and reservoirs belonged to the Spinning and 
Weaving Company, and were kept in repairs 
by them, they, as owners of the dominant 
tenement, bad a right to enter on the pre- 
j mises of the Railway Company, the owners 
of the servient tenement, to effect any neces¬ 
sary repairs, and that the entry in question, 
being in the exercise of a right, could not 
be called unlawful.— Impbratrix v. Van- 
MALi, I. L. R., 22 Bom. 525. [Parsons and 
Ranade, JJ. Oct, 31, 18^ ] 

A passenger who travels in a train without 
having a proper pass or ticket with him has 
not committed an “offence.” He cannot, 
therefore, be legally sentenced to imprison¬ 
ment in default of payment of the excess 
: charge and fare, which may be recovered 
under the provisions of s. 113, cl. (4), of 
Act IX. of i890.~Qubbn-Emprbs8 v. Ram 
Pal, I. L. R., 20 AH. 95. [Knox, J. Aug. 

2, 1897-] 


laea 
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ACT NO. VIIL OF 1897 * 

THE REFORMATORY SCHOOLS ACT, 1897. 

Passed bt the Governor-General of India in Council. 
Received Ike asseni of the Governor-General on the nth March i8gj. 


An Act to amend the Law relating to Reformatory Schools and to make further 
provision for dealing with Fouthful Offenders. 

Whereas it is expedient to amend the law relating to Reformatory 
Schools and to make further provision for dealing with youthful offenders; It is 
hereby enacted as follows:— 

L—Preliminary. 


Title, commencement, and „ ^ 1 ; (/) This Act may be called the Reformatoiy 
extent. Schools Act, 1097 ; and 


(2) It shall come into force at once. 

(j) This section and section 2 shall extend to the whole of British India- 
The other sections shall extend in the first instance to the whole of British 
India except the territories for the time being administered by the Lieutenant- 
Governor of the Punjab and the Chief Commissioner of Coorg, but either of the 
said Local Governments may, at any time, by notification in the local official 
Gazette, extend these sections to their territories from such day as may be fixed 
in any such notification. 


Repeal of Act V. of 1S76. 


2 . (/) The Reformatory Schools Act, 1876, is 
hereby repealed. 


(2) But all proceedings taken, orders passed, officers appointed or author¬ 
ized, and rules made under the said Act, shall, as far as may be, be deemed to 
have been respectively passetl, appointed, or authorized, and made under this Act. 

(j) Any enactment or document referring to the said Act shall, as far as 
may be, be construed to refer to this Act, or to the corresponding portion thereof- 


Section 39^ of Act X. cf 3 . Fvom the date fixcd by any notification issued 
1S82 repealed on date fixed under section I, sub-section (7), section aog of the 

Procedure, 1882,! shall be repeal- 
ed in the province to which the notification relates. 


4 . In this Act, unless there is anything repug¬ 
nant in the subject or context,— 

(<?) “youthful offender” means any boy who has been convicted of any 
offence punishable with transportation or imprisonment, and who, 
at the time of such conviction, was under the age of fifteen years ; 


* For Statement of Objects and Reasons see Gazette of India, 1896, Pt. V., p. 187 * 
for Report of the Select Committee, see ibidt 1897, Pt. V., p. 55; and (or Proceedings In 
Council, see ibidf 1896, Pt. VI., pp. 22a and 251; and ibid^ 1896, Pt. VI., pp. 44 and 68. 

The Act has been declared in force in Upper Burma (except the Shan Stateah See 
the Burma Laws Act (XIII. of 1898). 

It has also been declared in force in the Santhal Parganas by the Santhdl Parganas 
Settlement Regulation (III. of 1872) as amended by the Santh^l Parganas Laws Reffula* 
tion (III. of 1886). See Calcutta Gazette, 1897, Pt. L, p. 1116. ^ 

t See now the Code of Criininal Procedure (Act V. of 1898}. 
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(j) “Inspector-General’* includes any officer appointed by the Local 1887 . 
Government to perform all or any of the duties imposed by this 
Act on the Inspector-General; and 
(0 “ District Magistrate ” shall include a Chief Presidency Magistrate. 


Hi—Reformatory Schools. 


Power to establish and dis' 
coDtioue Reformatory 
Schools. 


5 . With the previous sanction of the Governor- 
General in Council, the Local Government may— 


(a) establish and maintain Reformatory Schools at such places as it may 
think fit; 

(i) use as Reformatory Schools schools kept by persons willing to act in 
confonnity with such rules, consistent with this Act, as the Local 
Government may prescribe in this behalf; 

(0 direct that any school so established or used shall cease to exist as a 
Reformatory School, or to be used as such. 


Requisites of Schools. 


6 . Every school so established or used must 
provide— 


(a) sufficient means of separating the inmates at night; 

( 3 ) proper sanitaiy arrangements, water-supply, food, clothing, and bed¬ 
ding for the youthful offenders detained therein ; 

(r) the means of giving such youthful offenders industrial training ; 

(<f) an infirmary or proper place for the reception of such youthful offend¬ 
ers when sick. 


7 * (/} Every school intended to be established or used as a Reformatoiy 
Inspection of Reformatory School shall, before being used as such, be inspected 
Schools. by tlie Inspector-General, and if he finds that the 

requirements of section 6 have been complied with, and that, in his opinion, such 
school is fitted for the reception of such youthful offenders as may be sent there 
under tills Act, he shall certify to tliat effect, and such certificate shall be publish¬ 
ed in the local official Gazette, together with an order of the Local Government 
establishing the school as a Reformatory School, or directing that it shall be used 
as such, and the school shall thereupon be deemed to be a Reformatory School. 

(.2) Every such school shall, from time to time, and at least once in every 
year, be visited by the said Inspector-General, who shall send to the Local 
Government a report on the condition of the school in such form as the Local 
Government may prescribe. 

8 . (/) Whenever any youthful offender is sentenced to transportation or 
Power of Courts to direct imprisonment, and is, in the judgment of the Court 
youthful offenders to be sent by which he is sentenced, a proper person to be an 
to Reformatory Schools. inmate of a Reformatory School, the Court may, 

subject to any rules made by the Local Government, direct that, instead of under¬ 
going his sentence, he shall be sent to such a school, and be there detained for a 
peri^ which shall be not less than three, or more than seven years, 

(^) The powers so conferred on the Court by this section shall be exercised 
only by (a) the High Court, (Z») a Court of Session, (c) a District Magistrate, and 
(d) any Magistrate specially empowered by the Local Government in this behalf, 
and may be exercised by such Courts, whether the case comes before them ori¬ 
ginally or on appeal 
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(j) The Local Government may make rules for— 

(fl) defining ^hat youthful offenders should be sent to Reformatory 
Schools, ha^g regard to the nature of their offences or other 
considerations, and 

{h) regulating the periods for which youthful offenders may be sent to 
such schools according to their ages or other considerations.* 

9 . (/) When any Magistrate not empowered to pass an order under the last 
Procedure where Magis- loiegoing Section IS of opinion that a youthful o^dei 

trate ifi not empowered to convicttid by him is a proper person to be an inmate 
pass an order under section 3 . ^ Reformatory School, he may, without passing 

sentence, record such opinion, and submit his proceedings, and forward the 
youthful offender to the District Magistrate to whom he is subordinate. 

(5) The Magistrate to whom the proceedings are so submitted may make 
such fuithei inquiry (it any) as he may think fit, and pass such sentence and 
order for the detention in a Reformatory School of the youthful offender, or 
oUierwise, as he might have passed if such youthful offender had been originally 
tried by him. 

10 . The officer in charge of a prison in which a youthful offender is coufiu- 

Power of Magistrates to execution of a sentence of imprisonment may 

direct boy«i under fifteen sen- I>ring him, if lie has not then attained the age of 
tenced to imprisonment to lie fifteen years, before the District Magistrate within 
sent to Reformatory Schoos. jurisdiction such prison is siluatc ; and such 

Magistrate may, if such youthful offender appears to be a proper person to be an 
inmate of a Reformatory School, direct that, instead of undergoing tlie residue 
of his sentence, he shall be sent to a Reformatory School, and there detained for 
a period which shall lie subject to the same limitations as are prescribed by or 
under section 8, with reference to the period of detention thereby authorized. 

11 . (/) Ilefore directing any youthful offender to be sent to a Reformatoiy 
Preliminary inquiry and School under section 8, Section 9, or section lo, the 

^ff***d^ youthful Court or Magistrate shall inquire into the question of 

® liib age, and, after taking such evidence (if any) as 

may be deemed necessary, shall record a finding thereon, stating his age as 
nearly as may bo. 

[2) A similar inquiry shall be made and finding recorded by every Magis- 
trate not emix>wered to pass an order under section 8 before submitting his pro¬ 
ceedings, and forwarding the youthful offender to the District Magistrate as 
required by section 9, sub-section (/), 


12 . Every youthful offender directed by a Court or Magistrate to be sent 
Government to determine lo a Reformatory School shall be sent to such Re- 
Reformatory Schuoi to wiiiL-h formatoF}^ School as the Local Government may, by 
Buc o en ers r a sent, general OT Special Order, appoint for the reception of 
youtliful offenders so dealt with by such Court or Magistrate; 

* rules regulating the period for which youthful offenders may be sent to 
Reiormatones in 


{/i Bengal, see Calcutta Gazette, 1899, Pt. b, p. 226. 

(3) see Bombay List of Local Rules and Orders, Ed. 1896, Vol. I., p, 

(j) Burma, see Burma Gazette, 1897, Pt. I., p. 301. 

{4) Central Provinces, see Central Provinces List of Local Rules and Orders, Ed. 
1896, p. 33. 

( 5 ) Madras, see Madras List of Local Rules and Orders, Ed. 1898, Vol. L, p. 33 
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Provided tbat» if accommodation in a Reformatory School is not immediately 
available for such youthful offender, he may be detained in the juvenile ward or 
such other suitable part of a prison as the Local Government may direct— 

[a) until he can be sent to a Reformatory School, or 

{b) until the term of his original sentence expires, 
whichever event may first happen. Should the term of his original sentence 
first eiqiiTe, he shall thereupon be released, but, should he be sent to a Reforma¬ 
tory School, then the period of detention previously undergone shall be treated 
as detention in a Reformatory School. 

18. (/) If, at any time after a youthful offender has been sent to a Re- 
Persons found to be over formatory School, it appears to the Committee of 
eighteen years not to be Visitors or Board of Management, as the case may be, 
Schrofs^ Reformatory youthful offender has been un¬ 

derstated in tlie order for detention, and that he will 
attain the age of eighteen years before the expiration of the period for which he 
has been ordered to be detmned, they shall report the case for tltc orders of the 
Local Government. 

(s) No person shall be detained in a Reformatory School after he has been 
found by the Local Government to have attained the age of eighteen years. 

D\ichme or removal by 14. The Local Government may at any time 
order of Government. Order any }’oulhful offender— 

(a) to be discharged from a Reformatory Sciiool; 

{b) to be removed from one Reformatory School to another such school 
situate within the territories subject to such Government: Provided 
that the whole period of his detention in a Reformatory School shall 
not be increased by such removal. 


‘ IS. (/) 'Phe Governor-General in Council may, by general or special order, 
Power to Governor-Gene- direct that any Reformatory School situated In one pro¬ 
wl in Council to direct use of vince shall be available for the reception of youthful of- 
f«*“«cep'Bon'"oT® 5 ^mhfu 1 fenders directed to be sent to any Reformatory School 
offenders from another. by any Court or Magistrate in any other province. 


(2) Any such order may also provide for the removal ol the youthful 
offender, and the cost of his maintenance, and may give any such further direc¬ 
tions as may be necessary. 


16. Nothing contained in the Code of Criminal Procedure, 18^2,* shall be 
Certain orders not subject Construed to authorise any Court or Jlagislratc to alter 
to appeal or revision. or reverse in appeal or revision any order passed witii 

respect to the age of a youthful offender or the subsiituiion of an order for de¬ 
tendon in a Reformatory School for transportation or imprisonment. 


IIL—Management of Reformatory Sthools. 

17. (/) For the control and managcincnt of every Reformatory School, the 
Appointment of Superintend- Local Government shall appoint cither [a) a Superin- 
ent Committee of Visit- tendent and a Committee of Visitors, or {b) a Board 
orsor Board of Management. ^ Management. 

(2) Every Committee and every Board so appointed must consist of not less 
than five persons, of whom two at least shall be Natives of India. 


iap7. 

^olf Ol 


* See now the Code of Criminal Procedure (ActV. of 1898). 
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(j) The Local Government may suspend or remove any Superintendent or 
any Member of a Committee or Board so appointed. 

18 . (/) Every Superintendent so appointed may, with the sanction of the 
Superintendent may license Committee, by license under his hand, permit any 
youthful offenders to employ* youthful offender sent to a Reformatory School, who 
era of labour. attained the age of fourteen years, to live under 

the charge of any trustworthy and respectable person named in the license, or 
any officer of Government or of a Municipality, being an employer of labour, and 
willing to receive and take charge of him, on the condition that the employer shall 
keep such youthful offender employed at some trade, occupation, or calling. 

(3) The license shall be in force for three months and no longer, but may, 
at any time and from time to time until the expiration of the period for which the 
youthful offender has been directed to be detained, be renewed for three months 
at a time. 


Cancellation of license. 


19 . The license shall be cancelled at the desire 
of the employer named in the license. 


20 . If, during the term of the license, the employer named therein dies or 
_ . . ceases from business or to employ labour, or the period 

Dcterminatton of license. which the youthful offender has been directed to 

be detained in the Reformatory School expires, the license shall thereupon cease 
and determine. 


21 . If it appears to the Superintendent that the employer has ill-treated the 
Cancellation of license in youthful offender, or has not adequately provided for 
case of ili-trcatmcnt. his lodging and maintenance, the Superintendent may 

cancel the license. 


22 > (/) The Superintendent of a Reformatory School shall be deemed to 
Superintendent to be deem- the guardian of cvcry youthful offender detained 
ed guardian of youthful of- in Buch school, Within the meaning of Act No. XIX. of 
fenders. 1850 {concerning the binding of apprentices). 

{2) If it appears to the Superintendent that any youthful offender licensed un- 
Power to apprentice youth- der section 18 has behaved well during one or more 
ful offender. periods of his license, the Superintendent may, with 

the sanction of the Committee, apprentice him under the provisions of the said 
Act, and, on such apprenticement, the right to detain such youtliful offender in a 
Reformatory School shall cease, and the unexpired term (if any) of his sentence 
shall be cancelled. 

28 . (/) Every Committee of Visitors appointed under section 17 for a 
Duties of Committee of Reformatory School shall, at least once in every 
Visitors. month— 

{tf) visit the school to hear complaints, and see that the requirements of 
section 6 have been complied with, and that the management of 
the school is proper in all respects; 

(b) examme the punishment-book; 

(f) bring any special cases to the notice of the Inspector-General; and 

{d) see that no person Is illegally detained in the school. 

^ (^) If any member of a Committee of Visitors so appointed fails or neglects, 
during a period of six consecutive months, to visit the school, and assist in the 
discharge of the duties aforesaid, he shall cease to be a member of such Com¬ 
mittee. 
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S 4 > If, in exercise of the power conferred by section 17, the Local Govern- 1807 . 
Powers of Board of Man- nient appoints a Board of Management for any Refor- ^ ' 

agemant. matory School, such Board shall have the powers and 

perform the functions of the Superintendent under sections 18 to 22, both inclu¬ 
sive; and the license mentioned in section 18 may be under the hand of their 
Chairman; and they shall be deemed to be the guardians of the youthful offen¬ 
ders detained in such school. 

25 . The Local Government may declare any body of Trustees or Mana- 
Power to .ppoinl Trustees » School, who are willing to act in conformity 

or other Managers of a school with tlie rules referred to in section 5, clause (^), to be 
to be a Board of Manage- a Board of Management under this Act, and thereupon 
such body or Managers shall have all the powers and 
perform all the functions of such Board of Management. 

20 - (/) With the previous sanction of ihe Local Government, every Board 
Power of Board to make of Management of a Reformatory School may from 
rules. lime to time make r\ile 8 consistent with this Act— 

(t) to prescribe the articles which arc to be deemed lobe “prohibited ar¬ 
ticles ”; and 

(w) to regulate— 

(a) the conduct of business of the Board; 

(^) the management of the school; 

(c) the education and industrial training of youthful offenders: 

(r/) visits 10, and communication with, youthful offenders; 

(tf) the terms and conditions under which any articles declared by the 
Board lo be “prohibited articles” may bo introduced into or re¬ 
moved out of the school: 

(/) the manner in which such anicles arc to lx* removed when intro¬ 
duced without due autliority ; 

Cs") the conditions and limiutions under which such articles may be sup¬ 
plied outside the school to any youthful offender under order of 
detention therein; 

(//) the conditions on which the possession by any such youthful offender 
of such articles may be sanctioned; 

(7) the penalties lo be imposed for the supply or possession of such arti¬ 
cles when supplied or possessed wiihoul due authority; 

0 )^he punishment of offences committed by youthful offenders; and 
(^) the granting of licenses for the employment of youthful offenders. 

• For rules framed by the Government of— 

(/) Bengal for the management of the Reformatory at Alipur, see Rules, dated 

29th June, 1877; 

(2) Bombay ditto ditto Yerrowda, see Bombay 

List of Local Rules and 
Orders, Vol. Ed. 

1896, p. 151; 

(j) Burma ditto ditto Insein, see Burma Laws 

List, Ed. 1897, p. 70; 

M Madras ditto ditto Chingleput, see Madras 

List of Local Rules 
and Orders, Ed. 1889, 

Vol. L, p. 32. 

[Cc. Ct. M.-57,] 
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tWT* (a) In the absence of a Board of Management the Local Government may 
make rules consistent with this Act to regulate for any Reformatory School the 
matterMaentioned in any clause of sub-section (/), other than clause («) (a)» and 
also the mode in which the Committee of Visitors shall conduct their business* 

IV.^Offtnct^ VI rdaliofi to Rtforniatory SchooU, 

27 . Whoever, contrary to any rule made under section 26, introduces or 
Penalty for introduction or removes, or attempts by any means whatever to in- 

removal or supply of prohibit- iroduce or remove, into or from any Reformatory 
ed articles and communication School, Of supplies or attempts to supply outside the 
with youthful offeuders. limits of any Reformatory School to any youthful of¬ 

fender under order of detention therein, any prohibiu.d article, 

and every officer or person in charge of a Reformatory School who, contrary 
to any such rule, knowingly suffers any such article to be introduced into, or re- 
mov^ from, any Reformatory School, to be possessed by any youthful offender 
detained therein, or to be supplied to any such youUiful offender outside Us limits, 

and whoever, contrary in any such rulr. communicates or attempts to com¬ 
municate with any siicli ynnrhlnl ofltMjdei. 

and wlioevor abets any offence made piinisliable under this section, 

shall, on conviction before a Magi.strate, be liable to imprisonment for a 
term not exceeding six months, or lo fine not exceeding two hundred rupees, or 
to both. 

28. Wlioever abets an escape, or an attempt to escape, on the part of a 
Penalty for abetting escape vouthful offeudf r from a Refoimatory School, or from 

of youthwl offender. the emp lover of such youthful offender, shall be punish¬ 

able with imprisonmem for a term wliich may extend to six months, or with fine 
not exceeding two hundred rupees, or with botii. 

28. A police-officer may, without orders from a Magistrate, and withcAat a 
Arrest of escaped youthful warrant, arrest any youthful offender sent to a Reform- 
offender. atory School under this Act, who has escaped from 

such school or from his employer, and take Jiirii back to such school or to his 

employer. 

y, — Miscellaneous, 

80. \App\icatiim of Aci XV, (tf j 86g to youthful offenders detained in Reform^ 
atory Schoolsi] Repealed hv Ihe Prisomys Ad (111, of jgoo) 

31 . (/) Notwithstanding anything contained in this Act or in any other en- 
Power to deal in other ways actmcnt for the time being in force, any Court may, 
eluding girfs.* shall think fit, instead of sentencing any youthful 

offender lo transportation or imprisonment, or direct¬ 
ing him to be detained in a Reformatory School, order him to be— 

(a) discharged after due admonition, or 

(A) deliver^ to his parent, or to his guardian or nearest adult relative, on 
such parent, guardian, or relative executing a bond, with or with* 
out sureties, as the Court ma}' reejuire, to be responsible for the 
good behaviour of the youthful offender for any period not exceed¬ 
ing twelve months. 
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(^) For the purposes of this section the term youthful offender shall in¬ 
clude a girl. 

(j) The powers conferred on the Court by this section shall be exercised 
only by Courts empowered by or under section b. 

When any youthful offender is convicted by a Court not empowered to 
act under this section, and the Court is of opinion that the powers conferred by 
this section should be exercised in respect of such youthful offender, it may record 
such opinion, and submit the proceedings and forward the youthful offender to 
the District Magistrate to whom such Court is subordinate. 

(5) The District Magistrate to whom tlie proceedings are so submitted may 
thereupon make such order or pass such sentence as be might have made or 
passed if the case had originally been tried by him. 


82 . When a youthful offender during his period of detention in a Reform- 
Procedure when youthful 's again convicted by a Criminal Court, 


!he sentence ot such Court shall commence at once, 
notwithstanding anything to the contrary in section 
3y7 of the Code of Criminal Procedure, 1882 * but 
the Court shall forthwith report the mailer to lire fxica] Government, which shall 
have power to deal with the matter in any way in which it thinks fit. 


offender under detention in a 
Reformatory School if; attain 
convicted and sentenced. 


Rulings under tuh RiiL'UKmalokv Schools Acr. 


Whbrb a boy over fourteen, but other¬ 
wise of uncertain age, was ordered, upon 
conviction by a Magistrate, to be detained 
in a Reformatory School for two years, 
held that such sentence, having regaid to 
the rule made by the Governor-General in 
Council on the 14th of March 1889 under 
s. 22 of Act V. of 1876, was illegal. The 
proper course for the Magistrate to have 
adopted with reference to the above-mrii' 
tioned rules was to have ascertained, as 
near as might be, the exart age of the 
offender, and sentenced him to a specified 
period of detention, which should be that 
elapsing between his conviction and the 
attainment by him of the age of eighteen 
years.— Qubbn-Empress r. Narain. I. L. 
R., 15 All, 9 o 8 . [Edge, C.J.. and Aikman, 
J. April 27, 1893.1 

Thb Reformatory Schools Act, 1S76, 

S rovides only for male juvenile offenders 
eing sent to Reformatory Schools by Ma* 
gistrates of the first class, and s. 399 of the 
Code of Criminal Procedure, i8Sa, so far 
aa it authorizes a Magi.strate not of the 
first class to direct that a male juvenile 
offender be sent to a Reformatory, is repeal¬ 
ed. ifeldt therefore, when a second-class 
Magistrate directed a boy to be sent to a 
Reformatory under s. 399 of the Code of 
Criminal Procedure, that the order was 


I illegal. — C.'ukbn-Eaifkess rr. MAUASAHip 
1 . L. R., 12 Mad. 94 [Kernan, Muttusami 
Ayyar, Parker, and Wilkinson, J]. Sep. 7, 
26, 1SS8.] 

A Magistrate, acting under s. 8 of the 
Reformatory Schools Act (V. of 1876)1 ij 
bound to ascertain the age of the prisoneri 
and, in accordance with that finding, to 
direct the confinement in a Reformatory 
according to the rules made under s. 22 of 
' the Act. It is not suflicient for the Magis¬ 
trate merely to find that the prisoner is 
under a particular age Under s. 8 of the 
Act, evidence may be taken by the Magis¬ 
trate as to the age of the prisoner; and as 
the proceeding of the Magistrate involves 
the alteration of a sentence after the exer¬ 
cise of judicial discretion, such proceeding 
is clearly a judicial proceeding within the 
meaning of ss. 4 and 435 of the Code of 
Criminal Procedure (Art X. of 1883). The 
High Court is, therefore, competent to 
exercise its revisional jurisdiction in such 
cases.— Queen-Ehiprbss v. Manaji, I. L. 
R., 14 Rom. 381. [Scott and Candy, JJ* 
Nov. 36, 1889.1 

The accused was convicted of the offence 
under s. 457 of the Penal Code by the De¬ 
puty Magistrate of Barisal, who found that 
the accused was a boy of fourteen or fifteen 
years, decidedly under sixteen, and passed 


1807. 

Afst& 


* See now the Code of Criminai Procedure (Act V. of 1898}. 
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Rulings undbr the Reforkatory Schools 


the following order; “ I find Ahmad Ali, 
^Yi oi house-breaking by night for 

the purpose of committing theft, and instead 
of being imprisoned in the jail under s. 457 
of the Penal Code, I direct, under s. 399 of 
the Criminal Procedure Code and s. 7 of 
Act V. of 1876, that Ahmad Ali be confined 
in the Calcutta Reformatory for two years 
for training in some branch of useful indus¬ 
try.*’ Held that the order could not be 
Sustained under s. 7 of Act V. of 1876, as 
that Act had been repealed before the date 
of the order and the commission of the of¬ 
fence, nor under s. S of Act VIII. of 1897, 
as the order does not comply with the pro¬ 
visions of the latter Act. Heldj further, that 
s. 318 of the Cilmlnal Procedure Code (Act 
X. of 1872), having been repealed by s. 2 of 
Act V. of 1876, the corresponding s, 399 of 
the present Criminal Procedure Code (Act 
X, of 1882) must also be held by virtue of 
8. 3 of the Code to have been repciled in the 
provinces, including Bengal, to which Act V. 
of 1876 was extended. The repeal of a sta¬ 
tute repealing another statute does not re¬ 
vive the repealed statute. The law in India ! 
as embodied in t. 7 of the General Clauses 
Act (X. of 1897) is the same as the law in 
England. Oueen-Empress v. Aiadasami (I. 


fender until he attains the age of eighteen. 
—QubbN'Empressv. RabialingaMi 1 . L. R., 
21 Mad.430. [Shephard,C.j. July 15, 25 r 
39. 1898,] 

Held that the High Court has power to in- 
tertere in appeal or revision with an order 
fox detention in a Refotmatovy School pars¬ 
ed in substitution for transportation or impri¬ 
sonment when such order is made without 
jurisdiction, and is not an order warranted 
by Act VIII. of 1897. S. 16 of Act Vm. of 
1897 only precludes the inteTfeienee of a su¬ 
perior Court with the original Court's order 
S3 far as it (x) determines the age of a youth¬ 
ful ofiender, or (2} directs the substitution 
of detention in a Reformatory School for 
transportation or imprisonment, wheie such 
substitution isnot made without jurisdiction, 
or is not otherwise illegal, having regard to 
the provisions of tne Act. Quewn-Empress 
V. fftmai il. L. R.. 20 All. 138) and Queen- 
' Hmpress v. Gpbinda (1. L. R., 2o All. 139) 

I overruled. Queen-Empress v. Billar (I. L. 


R., 20 All. 160), Queen-Empress v. Kaidya 
' Husain (i Bombay Law Reports 162), De- 
I puty Legal Remembrancer v. Ahmed Ali ( 1 . 
1 L. R , 25 Cal. 333), Queen-Empress v. Rama- 

nDgiana. uueen’impress v. madasami (I. j 
L. R.. 12 Mad. 94) and V. "’/v Z/ i rA w a^r“*tr' 

Manaji (I. L. R„ .4 Bom. ^8i) referred to ^ ^ T/i 

and approved of.— Drputv Leoai. Remem- ! 7? ^ / 

BKAMCEB o. Ahmad Ali, I. L. R., 25 Cal. 1 i' ?’ P '®/ 
e and Wilkins fri«»ai« (L. R., $ P- C. 4J7 


3331 2C.W.N, u. [Banarjeeand Wilhina, 
JJ. Oct. aS, 1897.] 

Held that the High Court has no power 
to interfere in appeal or revision with an 


at p. 442) referred to. In interpretin'r sta¬ 
tutes, the more literal construction . '^ght 
not to prevail if it is opposed to the inten¬ 
tion of the Legislature as apparent by the 


order for detention in a Reformatory School I Statute, and if the words are sufficiently 
passed in substitution of an order of irans- j Ilexiblo to admit of some other construction 


portation or imprisonmont. — Quekn-Em- 
PRESS V. Himai, 1 . L. R.,20 All. IS8, and 
Qusbh-Empress d. Gobind.v, I, L," R 20 


by which that intention will be better ef¬ 
fectuated. Caledonian Railway Company 
V. Horth British Railway Company (L. R., 


All. 159. [Edge, C.J., and BurkittJ. Nov. ] 6 App. Cas. 114 at p. 122} referred to.— 

' Queen-Eni ress V. lIoRi, I. L. R., ai All 
391. [Strachey, C.J., and Knox and Banerji 
JJ. May 27, 1899.3 


30, 27,1897.] 

The prohibition contained in .s. 16 oi Act 
yUK of 1897 does not apply to an order , 

for detention in a Reformatory School pass- I S. iG of the Reformatory Schools Act 

M when the person to whom it relates I (VIJI. of 1897) does not entitle any Appel- 

has no been convicted of any offence, and ) late Court to order the alteration or the sub- 

nas not been sentenced to any term of im- i stitution of an order for detention in a Re- 
ptisonment or transportation tor which de- * formatory School to imprisonment. Before 
ted* aubstitu- I an order for detention in a R^ormatcry 

2o All. 100, [Edge and Burkitt, T|, Nov 1 _ j .. 

37. i 8 p 7 .J 

Held by Shephard, Oftg. C.(, affirming 
the judgment of Moort^, J. (Davies, J., di.ss.). 
that the rules made by Government under 
Act V. of 1876 must be deemed to have been 
made under Act VIII. of 1897; and that 
Magistrates acting under Act VIJJ. of 1807 
must order the detention of a juvenile of- 


for imprisonment, there should be a definite 
finding as to the age of the boy, and as to 
his- being a fit subject for a Reformatory 
School— Em PKESS v. Hakidas Mukerjhb 
3 C. W. N. 576. [Piinaep and Hill, 11. 
June 12, 1899.] 

If an order for detention in a Reform¬ 
atory School in substitution for transporta¬ 
tion or imprisonment be not properly 
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passed, a Court ts not debarred by s, i6 of a Court of revision, to alter or set aside the 
the R^ormatory Schools Act (VlII. of sentence in substitution of which an order 
1897) from altering or reversing such order, for detention in a Reformatory School is 
A boy of about 9 years of age was found in made. A young lad was found abstracting 
the grounds of the residence of the Com- a piece of coal from a wagon, and was. on 
missioner of Patna at 3 a.m. in the morning a charge for theft, sentenm to a month’s 
with a brass loia in his hand. He was tried rigorous imprisonment, and ordered, in lieu 
summarily, and, without any preliminary in- thereof, to be detained in a Reformatory 
quiry as to the age of the boy being made. School for 4 years. The High Court, on 
was sentenced to three months’ rigorous the ground of its being the first offence and 
imprisonment, or in lieu thereof to be de- a trivial one, set aside the sentence, and 
tained in a Reformatory School for seven passed one of whipping by way of school 
years. iye/<^,theaccused did not come within discipline.— Sheikh Rbasut e. J. Courtb- 
the definition of youthful offenders” as nby, 5 C. W. N. 2ii. [Ameer AH and 
given in the Rules (i) framed by the Local Stevens, JJ. Nov, 28, 1900.] 

Government under s. 8 of the Rrformatory g ,g Reformatory Schools Act 

Schools Act; and the offence of the accused (vjjj ,a j juiisdic 

teing his first offence the case should have . Court, as a Court of revi- 

been dealt with under s. 31 of the Act. It consider the legality or propriety of 

IS not that a Magistrate is under no cir- conviction or sentence or of any order 
cumstances competent to find from the ap- by a Subordinate Court other than 

pearance of a per^n ranvicted by him that that mentioned in that section. Sheikh Reasut 

he IS a youthful offender but it is generally j Courteney (5 C. W. N. 2I l) referred to. 

desyable that there should be some reliable requires that a Magistrate trying a 

evidence on the point, and especially when ^ase, or one to whom the proceedings of the 
it IS necessary to determine the period of submitted under s, 9 of the Refor- 

detention. The age of the accused being niatory Schools Act, should, in the first 
under twelve years the Magistrate should, instance, sentence the accused to a term of 
consid^ing the provisions of s. 83 of the imprisonmeut or transportation, which he 
Penal Code, ha^ found that the accused I commute into one of detention in 

had attained sufficient maturity of under- Reformatory School for such period as the 
standing to judge of the nature and conse- prescribes. An order for the detention 
fences of his act—QuEBN-EMPHESS x'. ; of a youthful offender in a Reformatory 
Makimuddin, I. L. R., 27 Cal. ^ 133. i School, when no sentence of imprisonment 
[Prinsep and Hill, JJ. July 26, 1899.J ; transportation has been passed, is bad 

S. 16 of the Reformatory Schools Act in law.— In the Matter of Radha Kristo 
(VIII. of 1897) does not in any way take , Barat tt. Gokula Nut, 5 C. W. N. 2x0. 
away the jurisdiction of the High Court, as ' [Ameer Ali and Stevens, JJ. Jan. 3, t90l.] 
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ACT NO. III. OF 1877. 

[£Xr/lACTS.] 

THE INDIAN REGISTRATION ACT. 

Received the G.-G.’s assent on the t4TH Febsuarv 1877. 

An Act for the Registration of Documents, 

Whereas it is expedient to amend the lav relat¬ 
ing to the registration ol documents; It is hereby 
enacted as ioUovs;— 


PART XIV.^Of Penalties, 


81 .* Every registering ofhcer appointed under this Act, and every person 
Penmlt, for incorrectly en- employed in his office for ffie purposes of this Aa, who, 
dorsiliir, copying, translating, being charged with the endorsing, copying, translating, 
or registering documents with or registering of any document presented or deposit^ 
intent to injure. under its provisions, endorses, copies, translates, or 

registers such document in a manner which he knows or believes to be incorrect, 
intending thereby to cause, or knowing it to be likely that he may thereby cause, 
injury, as defined in the Indian Penal Code, to any person, shall be punished with 
imprisonment for a term which may extend to seven years, or with fine, or with 
bmh. 


82 . * Whoever commits any of the following offences shall be punishable 
Penalty for certain other "’’th imprisonment for a term which may extend to 
offences. seven years, or with fine, or with both: 


{a) intentionally makes any false statement, whether on oath or not, and 
Making false statements whether it has been recorded or not, before any officer 
before registering ofTicer. acting in execution of this Act, in any proce^ing or 

inquiry under this Act; 


(^) iiueniionally delivers to a registering officer, in any proceeding under sec- 
Delivering false copy or i'>on 19 Or section 21, a false copy or translation of a 
irandation. document, or a false copy of a map or plan ; 


(t) falsel v personates another, and in such assumed character presents any 
False per'ioiwtlon document, Of makes any admission or statement, or 

^ ' causes any summons or commission to be issued, or 

does any otht^r act in any proceeding or enquir}* under this Act; 


Abetment uf offences un- (^) abets within the meaning of the Indian Penal 
der this Act. Code anything made punishable by this Act. 

88 . A prosecution for any offence under this Act coming to the knowledge 
Registering officer m»y com- oi a registering officer in his official capacity may be 
mence prosecutions. commenced by, or with the permission of, the In¬ 

spector-General, the Branch Inspector-General of Sindh, the registrar, or the 
sub-registrar in whose territories, district, or sub-district, as the case may be, the 
offence has been committed. 


* Aa to Upper Burma, c/n the Upper Burma Registration Regulation (II. of i^), a. 
ta* 
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l&V'/i Offences punish&ble under this Act shall be triable by any Court or ofihcer 
exercising powers not less than those of a '* Magistrate of the second class: * 

Provided that, in imposing penalties under this Act, no such Court or officer 
Rhall the limits of jurisdiction prescribed by the law for the time being m 

force as to such Court or officer. 

All fines imposed under this Act may be recovered “ in the manner provid¬ 
ed by *e law for the time being in force for the recovery of fines imposed by 
Criminal Courts, "t 

84 . Every registering officer appointed under this Act shall be deemed a 
Registerin^r officers to be public servant Within the meaning of the Indian Penal 
deemed public servants. Code. 

Every person shall be legally bound to furnish information to such register¬ 
ing officer when required by him to do so. And in section 228 of the same Code, 
the words “judicial proceeding'' shall include any proceeding under tliis Act. J 


Rulings under the Registration Act. 


The notes of an inquiry held before a re¬ 
gistering officer are not admissible as evi¬ 
dence of what the prisoner said on that oc- 
casion.^OuESN v. Purmanund Barick, 11 
W. R. 13 [Jackson and Gloverj JJ. Mar. 2, 

i86p.] 

S. 29 of the Code of Criminal Procedure, 
188a, does not affect the jurisdiction given 
to a Second-class Magisrtratc by s. 83 of the 
Registration Act, 1877, as amended by Act 
XII. of 1879 .—Quekn-Emprhss V. Krish¬ 
na, 1. L. R., 7 Mad. 347. [Brandt, ]. Feb. 
29 i >884.] 

Where the accused was tried for inten¬ 
tionally making a false statement in the 
course of certain proceedings taken before a 
Registrar, held that, even assuming that 
such proceedings were taken under s. 72 of 
the Registration Act, and not, as they 
should have been, under s. 73, the appear¬ 
ance of the accused before the Registrar, 
and hia taking no objection to the form of 
the proceedings, will cure the irregularity 
for the purposes of a criminal trial under 
the provisions of the Registration Act; nor, 
under similar circumstances, will the want' 
of verification of a petition of appeal on the 
part of the applicant, as provided by 5. 73 
of the Act, oust the jurisdiction of the Cri¬ 
minal Court.— Reg, V. James Berry (28 L. i 
J. M. C, 86 ; 8 Cox C. C. 121) ; Queen v. | 
Thomas Fletcher (L. R., 1 C. C. R. 320) ; i 


Turner v. Posimaster^General (5 B. and S. 
756); Queen v. Hughes (L. R,, 4 Q, B. D. 
614; 14 Cox C. C. 285); Queen v. Smith 
(L. R., I C. C. R. no; n Cox C. C, 10) 
followed. Hold also that, except as direct¬ 
ed by s, 82 of Act 111 , of 1877, the Magis¬ 
trate has no authority, on his own mere mo¬ 
tion, to frame a charge against the accused 
in consequence of evidence given in the 
course of the trial by the registering officer 
in respect of certain statements made be¬ 
fore him during registration-proceedings.^ 
QUEBN-EMFRB5S V, BATEbAR MANUAL, 1 . L. 
R., 10 Cal. 604. [Tottenham and Norris, 
]J. Mar. 24, 1884.J 

Under s. 435 of the Criminal Procedure 
Code, the High Court has power to go into 
questions of fact, but it will only exercise 
this power in cases In which It finds that it 
will be in the interests of justice to do so. 
N was charged with having made a false 
Statement before a sub-registrar in identify¬ 
ing K, a person who had executed a mort¬ 
gage-deed in favour of R, and who was a 
neighbour of his (N’s), as being the per¬ 
son to whom R had agreed to advance the 
money, the consideration of the mortgage. 
The false statement consisted in hia stating 
to the sub-registrar that he *• knew K as 
his neighbour. ” During the hearing of the 
case it was sought to prove a statement made 
by R to a third party (R having died pre* 


* The words Magistrate of the second class have been substituted for the words 
‘'Subordinate Magistrate of the first class” by the Registration and Limitation Acts 
Amendment Act (Xll. of 1879), s. 106. ’ 

t The words quoted have been substituted.—See Repealing and Amending Act fXIl. 
of 1801). 

f The third paragraph of s. 84 has been omitted, having been repealed by Act XII. 

of 1091. * 
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Ruungb undkr thk Rboistration Act— 

vious to the mstitotion of the case), to the ya (I. L. R., 15 Mad. 138) dissented from.-— Aot 3 % 
effect that N had told him certain facts. A Queen-EmPRBSS v Ram Lai., l l_ k., i 5 
memorandum alleged to be in the hand* All. i4X« [Knox, J. Feo, 7, xo 93 *J 
vritiag of N was also tendered and received ^ j3 no offence to make a false statement 
in ei^ence without any further proof as to j^gfore a person purporting to act in execu* 
its being in N’s handwriting than that it the Registration Act, but not legal- 

bore a similarity to another piece of paper jy authorized so to do.—R adhika Mohak 
proved to bear his handwriting. Held that ^ Moham Sha, I. L, R., 20 Cal. 

the statement made by R to the third party [Trevelyan and Rampini, JJ. March 

' ' * ‘ 23, 1893-1 

An inquiry under s. 74 of the Registra¬ 
tion Act should be made by the Registrar 
himself. He cannot delegate his power to 
any one else. A Sub- Registrar holding such 
It is not necessary that sanction should inquiry under an order of the Registrar 
be given before instituting a charge under be said to be acting m execution of 

5. 83 of the Registration Act.—G ohi Nath Registration Act in any proceeding or 
V. KutoiP SiHOH, I. L. Rm 11 Cal 566. ’ inquiry under that Act. An order for the 
[Garth, C.J.t and Prinsep, Wilson, Field, prosecution, under s. 8a of the Registration 
and O'Kinealy, JJ. May 15, 1885.] of a witness who gives evidence before 

A Registrar acting under s. 73 of the the Sub-Registrar in such an inquiry, is 
IndianRegistration Act, 1877, is not a Court , wrong in law.— Mata Davalv. Qukbn-Em- 
within the meaning of s. 193 of the Code of i press !. L, R., 34 Cal 755. [Ghose and 
Criminal Procedure. Atckayya v. Gafigay- Wilkins, JJ. May Si 


was inaamissiDie ana irreievam, anu Lnat 
the memorandum was wrongly received in 
evidence.— Nobin Krishna Mookbrjek v. 
Rassick Lal Laha, 1 . L. R-, 10 Cal. 1047. 
[Mitter and Pigot, JJ. Aug. 18, 1884.] 


[Cr. Ct. M.—58-] 
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ACT NO. XII. OF 1882 * 

THE INDIAN SALT ACT, iSSz. 

Received the G,-G/s assent on the ioth March i88e. 

An Act for Regulating the Duty on ScUt^ and for other Purposes, 

Whereas it ia expedient to amend the law relating to the levy of duty on salt, 
^nd to the import and transit of salt, and the manu¬ 
facture of salt and saltpetre, into, over, and in British 
India; It is hereby enacted as follows:— 

CHAPTER I. 

Priliminart. 

Short title. 1 > 1 'his Act may be called ** The Indian Salt Act, 

Cbmmeocement. 1882 ; ” and it shall come into force at once. 

This section, sections 2, 7, and 8, and so much of this Act as refers to of- 
I I . . fences against any of its provisions or against any rules 

made under it, extend to the whole of British India. 

The rest of this Act extends to the territories for the time being respectively 
administered by the Lieutenant-Governors of the North-Western Provinces and the 
Punjab, and the Chief Commissioners of Oudh, the Central Provinces, and Ajmir 
and Mairwara, “ to the Province of Sindh,"! to the districts of the Patna Division, 
and to British territory under the jurisdiction of the Agent to the Governor-Gene- 
neral in Central India; 

and any portion of this Act, other than the portions specified in the second 
j A f paragraph of this section, may be extended,! by order 

ower o cx n c . of the Governor-General in Council published in the 
Gazette of India^ to any part of British India other than the territories, “ province,”! 
and districts mentioned in the third paragraph of this section. 

2 . The enactments specified in the schedule hereto annexed are repealed to 
,, , , the extent mentioned in the third column thereof; but 

epea cn men s. made, licenses and passes granted, prices and 

duties fixed, notifications published, and powers conferred under any such enact¬ 
ment, and now in force, shall, so far as they are consistent with this Act, be deemed 
to have been respectively made, granted, fixed, published, and conferred here¬ 
under. 


* For proceedings in Council, see the Gazette of India, 1882, Supplement, p. a6t, 
and Extra Supplement, p. 34, 

Act XII. of 1882 has been declared in force in the Santhal Parganas, see Calcutta 
Gazette, 1889, Pt. I., p. 737; and in British Baluchistan, see the British Baluchistan Laws 
Regulation (I. of 1^), s. 3. 

Ss. I, 9, fi, 7, and 8, and Ch. IV. have been declared in force in Upper Burma (except 
the Shin States) by the Burma Laws Act (XI 11 . of 1898). So much of the Act as was in 
force in Lower Burma had previously been extended by notification under the Scheduled 
Districts Act (XIV. of 1874), see Gazette of India, 1889, Pt. L, p. 334. 

! From such day as the Governor of Bombay in Council, by notification in the official 
Gazette, fixes in this behalf, the words quoted shall be repealed.—Act XX. of 1884, s. i. 

! IJnder this power— 

(/) the Act with certain exceptions has been extended to the Districts of the Orissa 
Division, see Notification No. 769, dated iith February 1888, Gazette of 
India, 1W8, Pt. L, p. 67. 

( 9 ) f. 6 has been extended to Lower Burma, see Burma Rules Manual, Ed. 1897, 
p. 183. 
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1882 . 
Aot 12 . 


Interpretation-clause. 


8. In this Act, unless there be something repug* 
nant in the subject or context,— 


the expression “ the said territories means the territories to which the section 

„ of this Act, in which that expression occurs, for the 

•'The said territories;’* *• u ' 4. 

time being extends ; 


Assistant Commissionermeans an Assistant Commissioner of Northern 
. . India Salt-revenue, and also includes any person in- 

" Assistant Commissioner; the Local Government with the powers of an 

Assistant Commissioner under this Act \ 


“ Salt- revenue officer means any officer of the Northern India Salt Depart- 
, a: « includes any person invested* by the 

' Salt-revenue officer; Local Government with any of the powers of a salt- 

revenue officer under this Act; 

“saltpetre” includes rasi, sajji, and all other substances manufactured from 
^ „ saline earth, and khari-nun and every form of sulphate 

•^Saltpetre; carbonate of soda; 


“ manufacture of salt ” includes the separation or purification of salt obtained 
. .11, in the manufacture of saltpetre, the separation of salt 

Manufacture 0 salt; substance SO as to produce ele¬ 

mentary salt, and the excavation or removal of natural saline deposits or efflores¬ 
cence ; and 

Koliat salt ” means salt produced in the district 
Kahat salt. Punjab.f 


4 . The powers and duties conferred and imposed by this Act on aCommis- 
Powers of Commis*iioner of sioner of a Division may, in places where there is no 
Division by whom to be exer- sucli Commissioneri be exercised and performed by 
such officer as the Governor-General in Council may, 
from time to time, appoint in this behalf. 


5 . At the head of the administration of the salt-revenue under this Act there 
Cpmmibsioner of Northern shall be an officer, called the Commissioner of Northern 
India Salt-rrvenuc. India Salt-revenue, who shall be appointed, and may 

be suspended or removed, by the Governor-General in Council. 


('HAPTER IT. 

Manufj^ctitre and Reffning of Salt and Saltpetre. 

Power of Governor-Cene- 6 - The Governor-General in Council may, from 
ralin Council— time to time, by rule— 

(a) prohibit absolutely, or subject to such conditions as he thinks fit, the manu- 
to regulate manufacture factiue of salt, or the manufacture or refining of salt- 
and refining of salt and salt- petre, throughout the whole or any portion of the said 
territories; 


• Police-officers in the North-Western Provinces and Oudh have been invested with 
the powers of a salt-revenue officer, see North-Western Provinces and Oudh List of Local 
Rules and Orders, Kd. 1894, p. 110. 

+ This definition of “Kohat salt” in s. 3 was added by the Indian Salt Act (t88a) 
Amendment Act (XIX. of 1890), s. i. 
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to fix fees for licenses ; 


(i) fix fees for the Collowuig liceuses, not exceed* 188 • 
ing in the case of each such iicease the amount here- ' 
ioafter mentioned :— *2. 


Rs. 

License to mnnafacture and refine saltpetre, and to separate and purify 
salt in the process of such manufacture and refinin|r ,,, ... 

License to manufacture saltpetre ... ... ... 2 

License to manufacture sulphate of soda (iAan nun) by solar heat in 
evaporating pans ... ... ... ... ... 10 

License to manufacture sulphate of soda (kkari^nun) by artificial heat 2 
License to manufacture other saline substances if# eee 2 


(f) determine the manner, time, and place in and at which, and the per- 
to relate the cullectiun sons by whom, any duty imposed hereunder shall be 
of duties; collected in the said territories;* 

((f) define an area no point in which shall be more than one hundred yards 
to regulate possession of nearest point of any place in which salt is 

saltinvidnityof places where- Stored or sold by Or on behalf of Government or of 
saltpetre is manufactured; manufactory and its appurtenances in or on which 

saltpetre is manufactured or refined, and regulate the possession, storage, and sale 
of salt within such area; 

to regulate posse<;sion of (^) define an area roun<] any otiior place in which 

salt in vicinity of places salt is manufactured, and regulate the possession, 
where salt 15 manufactured. storeage, and sale of salt within such area. 


CHAPTER III. 


Duty and Price of Sai.t. 


Power of Governor-Gene- 7 . The Governor-General in Council may, from 
ralin Council— time to lime, by rule consistent with this Act,— 


(j) impose a duty.f not e.\ceeding three rupees 
inM0fart^d“pr “ Pounds avoirdupois, on salt manu- 

land; factured in, or imported by land into, any part of Bri¬ 

tish India; 

to reduce or remit duties; . 

impose any duty so reduced or remitted; 

to fix minimum price of salt (0 minimum price at which salt exca- 

excavated, &c,, by Govern- vated, manufactured, or sold by or on behalf of the 

Government of India, shall be sold. 


* In Burma it has been directed that the duty leviable under s. 7 shall be recovered 
Bs arrears of land-revenue, see Burma Rules Manual, Ed. 1892, p. 182. 
t For notification imposing a duty on salt manufactured in-^ 

(/) the Kobat District, see Gazette of India, 1896 Pt. I , p. 454 ; 

(a) or imported into British India except certain Punjab Districts, see Gazette of 
India, 1888. Pt. 1 ., p. 31 ; 

(3l the Kalabagh Mines west of the Indus, see Gazette of India, 1888, Pc. 1 ., p. 48 ; 
(4) Upper Burma, exclusive of the Shan States, see Burma Rules Manual, Ed. 
1897, p. 182; 

is) Aden, see Bombay List of Local Rules and Orders, Ed. 1896, V0I. I., p 396. 
t For notification remitting the duty imposed on refuse salt of the Punjab mines used 
for manufacture of glazed stoneware and pottery, see Gazette of India, 1893, Pt. I., p. 214. 
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In cftplculatiug the amount of duty payable under tlus section, fracdons of 
quarter maunds may be reckoned as quarter maunds. 

8 . Subject to any general rules or special orders which the Governor-Gen^ 
Power of Local Govern- ral in Council may, from time to time, make in tos 
ment to fin mitvitnum oi behalf, the Local Govenxmetit niay> icom liine U) tini^ 
salt excavated, &c. noiification in the local official Gazette, fix the mi- 

nimum price at which salt excavated, manufactured, or sold by, or on behalf of, 
such Local Government, shall be sold.* 


CHAPTER IIIA.t 
Indus Preventivk Line. 

Power to define zones, and 8 A» (/) The Governor*General in Council tnayi 
establish chains of posts. fpom time to time, by rule— 

(fl) define a zone of country not exceeding fifteen miles in breadth— 

(!) along any portion of the river Indus and at such distance therefrom 
as he deems expedient, or 

(ii) in any tract extending from that river to the western frontier of the 
Punjab, 

(If) extend any such zone so as to include any ferry, or any portion of a 
railway, canal, or navigable river entering the zone, or any place 
where goods are loaded or unloaded into wagons or boats for the 
purpose of entering or leaving the zone, and 

(f) within such a zone establish a chain of posts extending along the zone. 

(2) The establishment of a chain of posts under clause (c) of sub-section f/) 
shall be deemed to \>e a public purpose wilb'm the meaning of the I.And AcquU 
sition Act, i87o.t 

Effect of defining^ a zone SB* When a zone has been defined and a chain 
and establishing a chain of of posts established Under section 8A, the Govemor- 
General in Council may, from time to time, by rule— 

(a) prohibit any person, except upon such conditions as may be prescribed 
in the rule, from having in his possession any Kohat salt within the 
limits of the zone, and, 

(^) so far as may be necessary for the prevention of the smuggling of Ko¬ 
hat salt across the chain of posts, control and regulate the passage 
of traffic across such chain, and provide for the searching of all 
persons and things crossing or being taken across such chain. 


t 


s. a. 

4 


For notifications fixing the price of salt at— 

U) Aden, Bombay List of Local Rules and Orders, Vol. I., Ed. 1896, p. 396; 
(a) Tuwicorin, for export of Penang and Kattanguli in the Tinnevelly Districts, 
see Madras List of Local Rules and Orders, Vol. L, Ed 1898, p. 194. 

Ch. Ill A. has been inserted by the Indian Salt Act Amendment Act (XIX. of 1890), 

See now the Land Acquisition Act (1. of 1894 ), 
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CHAPTER IV, 

Offences against the Salt-revenue, 


Act 


o ... 0« Whoever commits any of the following offences 

(namely):-- 

(a) does anything in contravention of this Act or of any rule made here¬ 
under ; 

{b) evades payment of any duty or charge payable under this Act or any 
such rule; or 

(r) attempts to commit, or abets within the meaning of the Indian Penal 
Code the commission of, any of the offences mentioned in clauses 
(a) and ( 6 ) of this section, 

shall, for every such offence, be punished with fine which may extend to five 
hundred rupees, or with imprisonment for a term which may extend to six months, 
or with both; 

and the convicting Magistrate, on the application of the Assistant Commis¬ 
sioner or salt-revenue officer, may declare to be confiscated all works, materials, 
and implements constructed or prepared for the purpose of manufacturing or 
refining salt or saltpetre contrary to the provisions of itiis Act or any such rule. 

10. Any person convicted of an offence under section 9, after having been 
PuDishment: on second and previously convicted of an offence under that section 
subsequent convictions. or section ii of the Inland Customs Act, 1875,* or 
under any enactment repealed by that Act, shall be punished with imprison¬ 
ment for a term which may extend to six months, in addition to the punishment 
which may be inflicted for a first offence under section 9; 

and every such person shall, upon every subsequent conviction of an offence 
under section 9, be liable to imprisonment for a term which may extend to six 
months, in addition to any term of imprisonment to which he was liable at his last 
previous conviction. 


11. A charge of an offence under section 9! shall not be entertained except 

Ch«gcbywhomtobepre- complaint oi an Assistant Commissioner or 

Other salt-revenue officer not inferior m rank to a sub¬ 
inspector ; 

and no such complaint shall be admitted unless it 
is preferred witiun six months after the commission of 
the offence to which it refers. 

All such offences shall be tried by a Magistrate 
exercising powers not less than those of a Magistrate 
of the second class. 

12 . All salt or saltpetre in respect of which any offence mentioned in sec- 
Coufiscatlon of articles in tion 9 has been committed, logother with the vessels, 

r^pect of which offence com- packages, Or coverings in which such salt or saltpetre 
"***‘®^‘ is contained, and the animals and conveyances used in 

carrying it, shall be liable to confiscation. 

When the article seized exceeds five sers in weight, the Commissioner of the 
Division in which the seizure lakes place may, if satisfied on the report of any salt- 


ferred. 


Limitation. 

Jurisdiction • 


* Act Vni. of 1875 has been repealed by this Act, see schedule, infra. 
t Here certain words which were repealed by the Repealing and Amending Act (XU. 
of 1^1) have been omitted. 
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1888 f revenue officer, or on such inquiry as he thinks fit to make, that such offence has 
■■ ■ ■■ been committed, declare such article to be confiscated, or impose such lesser penalty 
Act 12. jn lieu of confiscation as to him may seem fit. 

If the article seized does not exceed five sers in weight, the Assistant Com¬ 
missioner shall possess the same powers in regard to its disposal as by this section 
are conferred on the Commissioner of the Division in regard to quantities exceM- 
ing five sers, and may also confiscate any vessel, package, or covering in which 
such article is contained. 

Whenever such Commissioner declares under this section any article to be 
confiscated, he may also declare to be confiscated any vessel, package, or covering 
in which such article is contained, and any animal or conveyance used in carrying 
it. 

la The Govei iior-General in Council may, from time to lime, by rule direct 
Power tu levy additional that any salt-revenue officer, not inferior in rank to an 
duty as penalty. assistant inspector, if satisfied in such manner as such 

rule may prescribe that any offence mentioned in section 9 has been committed 
in respect of any dutiable salt, shall, instead of making a complaint to a Magis¬ 
trate, or jnsiltutiiig proceedings with a view to confiscation, impose as a penalty an 
additional duty on such salt not exceeding the duly leviable thereon under Chap¬ 
ter III. of this Act. 

The impostfion of every such penalty shall be at once reported, if the salt in 
respect of which an offence has been committed exceeds five sers in weight, to the 
Commissioner of the Division In which such penalty is imposed, and if such salt 
does not exceed five sets in weight, to the Assistant Commissioner, 

and shall require the sanction of the Commissioner or Assistant Commis¬ 
sioner, as the case may be, to whom it is so reported. 

14- Any zamindar or other proprietor of land, and any agent of a zamindar 
Punishment for connivance or proprietor of land, who wilfully connives at any 
at offences mentioned in sec- offence mentioned in Section 9, shall, for every such 
offence, be punishable by any Magistrate exercising 
powers not less than those of a Magistrate of the second class with fine which may 
extend to five hundred rupees, or with imprisonment for a term which may extend 
to six months, or with both. 


CHAPTER V. 

Powers of Stoppage, Search, Seizure, and Arrest. 

15. Any salt-revenue oilicer empowered in this behalf by the Local Govem- 
piaces ^^y and search any place in 

which any article is manufactured or refined under a 
license granted under this Act or any rule made here¬ 
under. 


Power to search ^_ 

where article is manufactured 
under license. 


Power to detain suspected 

J iersoo, and to ^eizc goods 
iable to confiscation. 


16. Any salt-revenue officer may stop and detain 
any person whom he has reason to believe to be liable 
to punishment under this Act; 

and may seize any salt or saltpetre in respect of which there is reason to be¬ 
lieve that any offence mentioned in section 9 has been committed, or that any dutv 
IS payable, together with the vessels, packages, or coverings in which such salt or 
saltpetre is contained, and the animals or conveyances in carrying it. 
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Pbwer to arroBt. 


Any salt*revenue officer may arrest any person whom he roason to 
believe to have committed any such offence as last 
aforesaid. 


18 tt 


18< Whenever any salt-revenue officer, not inferior in rank to a sub-in- 
Procedure of oflScer having spector, has reason to believe that salt or saltpetre is 
reason to believe unlawful being unlawfully manufactured, refined, or stored in an 
nannfactuFe. unlicensed place, 

such officer shall first record in writing (so far as may be practicable) (a) the 
name, residence, and calling of die informant (if any); ( 3 ) the locality and descrip¬ 
tion of the house, boat, or place where the officer believes that the salt or saltpetre 
is being so manufactured, refined, or stored; (r) the name of the person by or for 
whom the salt or saltpetre is so manufactured, refined, or stored; and (J) the 
supposed quantity and description of the salt or saltpetre, witti the grounds for be¬ 
lieving the same to be unlawfully manufactured, refined, or stored ; 


and may then summon in writing the officer in charge of the police-station 
udthin whose Jurisdiction the house, boat, or place to be searched is situate to 
attend him ; 


and may then, after sunrise and before sunset (but always in the presence 
c j u of an officer of police not inferior in rank to a head- 
constable) enter and search 2,ny house, boat, or place 
in which there is reason to believe that salt or saltpetre is being so manufactured, 
refined, or stored ; 


and, in case of resistance, may break open any door, and force and remove 
any other obstacle to such entry ; 

and may seize and cany away all salt and saltpetre so manufactured, refined, 
or stored, and all materials used in the manufacture or refinement of such salt or 
saltpetre; 

and may also detain and search, and, If he thinks proper, arrest the occupier 
of the said house, boat, or place, together with all persons concerned in the ma-' 
nufacture, refinement, or storing of such salt or saltpetre or in the concealing 
thereof. 


If the place so entered is an apartment in the actual occupancy of a woman 
who, according to the custom of the country, does not appear in public, the offi¬ 
cer entering the same shall be guided by the rules prescribed for such cases in 
the Code of Criminal Procedure.* 

Before conducting a search under this section, the officer conducting it shall 
call upon two or more respectable inhabitants (if any) of the locality in which the 
house, boat, or place is situate to attend and witness the search, and the search 
shall be made in the presence of such inhabitants (if any), and also (if practicable) 
of the occupant of the house, boat, or place searched, f 

Whenever it is necessary to cause a woman to be searched, the search shall 
be made by another woman with strict regard to decency, t 


18. Any officer in cliarge of a police-station who, on application in writing 
Failure of police-officer to naade by a salt-revenue officer to attend for any of the 
»tt«nd, purposes specified in section i8, refuses or fails within 

a reasonable time so to attend, or to depute a subordinate officer, not inferior in 


* See DOW the proviso to s. 48 of the Code of Criminal Procedure (Act V. of 1898). 
t (y. a. 103 of Act V. of 1898, 
t Of- SS of Act V. of 1898. 


[Cr. Ct. M -S9 ] 



SALT. 


4^8 

rank to ft faead-constable, so to attend, shall, for every such offence, be pnnished 

fi*'® which may extend to five hundred rupees. 

Report of arrest, seizure, 20 . Whenever a salt-revenue officer under the 
and search. rank of Assistant Commissioner arrests under this 

Act any person, 

^ or seizes any article as liable to confiscation under this Act, 

or enters any house, boat, or place for tlie purpose of searching for any such 
article, 

he shall (unless generally empowered by the Assistant Commissioner to 
send the person arrested to the Magistrate), within forty-eight hours next after 
such arrest, seizure, or entry, make a f\i]l report of all the particulars of such ar¬ 
rest, seizure, or entry to his official superior for the information of the Assistant 
Commissioner. 

Every officer making any arrest under this Act, or his official superior, shall, 
if generally empowered in this behalf by the Assistant Commissioner, either send 
wiA all convenient despatch the person arrested to the Magistrate having juris¬ 
diction to deal with the case, or order the discharge of such person. 

Every officer of police attending any search made under section i8 shall re¬ 
port the same to his official superior. 

21. Whenever the Assistant Commissioner is informed of the seizure of any 
Procedure in respect of ar- article exceeding five sers in weight as liable to con- 
ticles seized. fiscation under this Act, he shall, with all convenient 

despatch, report the circumstances of the case to the Commissioner of the Divi¬ 
sion in which such seizure is made, who may thereupon proceed under section 12. 

If the article seized does not exceed five sers in weight, such Assistant Com¬ 
missioner may dispose of the case himself under the said section. 

22- Any article in respect of which a penalty is imposed under sectfbn 13 
Procedure on detention of may be detained pending the receipt of the orders of 
article subject to additional the Commissioner of the Division or the Assistant 

Commissioner, as the case may be, on the report re¬ 
quired by the same section ; 

Provided that, if the owner of any article so detained deposits the amount of 
such penalty with, and pays all ordinary duty and charges payable on such arti¬ 
cle to, the salt-revenue officer detaining the same, such article shall be at once 
released. 

When an article is so detained, it shall, on the receipt of the said order, be 
dealt with in accordance with the rules made in this behalf hereunder. 

When an article has been released under the second paragraph of this sec¬ 
tion, and the Commissioner of the Division or Assistant Commissioner, as the case 
may be, reduces, or declines to sanction, the penalty imposed in respect of such 
article, the amount refundable to the owner shall be paid to him on his applying 
therefor to the Assistant Commissioner within six montlis, to be computed (where 
the order has been made by the Commissioner of the Division) from the day on 
which the Assistant Commissioner has received such order, and (where the order 
has been made by the Assistant Commissioner) from the date of such order. 

When any penalty, the amount of which has been deposited under the 
second clause of this section, is sanctioned, 

or when any sum refundable under this section has not been claimed within 
the said period of six months, 
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the amount so in deposit^ or the sum bo refundable, shall be forfeited to Her 
Majesty unless the Commissioner of Northern India Salt-revenue otherwise di* 
repts. 


1 B 8 SL 

httm 


88 * Whenever the Assistant Commissioner is informed of the arrest of any 
Procedure in respect of per- person, he shall (unless such person has been dealt 
sonamsted. with under the penultimate paragraph of section 20) 

either send, with all convenient despatch, the person arrested to the Magistrate 
having jurisdiction to deal with the case, or order the immediate discharge of such 
person. 


24. All officers of police, and all officers of Government engaged in the 
Officers required to assist Collection of land-revenue, are hereby empowered and 
sait-KvcDue officers. required to assist the salt-revenue officers in the exe¬ 

cution of this Act, 


Veutious search, seizure, 
&Ct, by salt-revenue officer. 


25 . Any salt-revenue officer who— 


(a) without reasonable ground of suspicion searches or causes to be search¬ 
ed any house, boat, or place ; 

(fi) vexatiously and unnecessarily detains, searches, or arrests any person ; 

(0 vexatiously and unnecessarily seizes the moveable property of any person, 
cm pretence of seizing or searching for any article liable to confiscation under 
this Act; 

(d) commits, as such officer, any other act to the injury of any person, when 
such officer has not reason to believe that such act is required for the execution 
of his duty, 

shall, for every such offence, be punishable, by a Magistrate exercising 
powers not less than those of a Klagistrate of the second class, with fine which 
may extend to five hundred rupees. 

Any person wilfully and maliciously giving false information, and so causing 
a search to be made under this Act, shall be punishable, by a Magistrate exercis¬ 
ing the same powers, with fine which may extend to five hundred rupees, or with 
imprisonment for a term which may extend to two years, or with both. 

A salt-revenue officer shall not be deemed to search or detain any person, or 
to seize the moveable property of any person, vexatiously and unnecessarily with¬ 
in the meaning of clause ( 3 ) or clause (c) of the first paragraph of this section if 
the search is authoiized by any rule under clause {b) of section 8B, and the 
detention or seizure is such as is necessary for the purposes of such search.* 

26. The Governor-General in Council may, from time to time make rules 
Power to regulate seizures ‘consistent with this Act to regulate the seizure, dispo- 
and disposal o1 things seized. saJ, and destruction of things liabic to be seized under 
this Act. 

Such rules may, among other matters, pro\ide— 

(a) tliat the owner or person having the charge of any animal seized and 
detained shall provide from day to day for its keep while detained, and that, 
if he omits to do so, such animal may be sold by public auction, and the ex¬ 
penses (if any) incurred on account of it defrayed from the proceeds of the sale; 


* This paragraph has been added by the Indian Salt Act Amendment Act (XIX* of 
1890), a. 3. 



460 


SALT. 


19 BBL 


(^) that, when anything is seized, and an order for its release is subsequent¬ 
ly passed, and the owner does not, within a period to be fixed by such rules, 
appear to claim such thing, and tender Uie duty, penalties, and charges (if any) 
due in respect thereof, it may be sold by public auction, and such du^, penalties, 
and charges defrayed from the proceeds of the sale; 

(r) that the surplus-proceeds of a sale under clause (f?) or clause (i) of this 
section shall, unless the owner of the thing seized establishes his claim to such 
proceeds within a period, not less than three months, to be fixed by such rules, 
be forfeited to Her Majesty. 


CHArTER VI. 


Miscellaneous. 


27 . Tlie Governor-General in Council may from time to lime, by rule, 
Power to prohibit import prohibU absolutely, or subject to conditions, the im- 

and transit of salt. portation of salt into, or the transit of salt over, the 

said territories or any part thereof. 

Except in the case of a prohibition under this section, nothing In this Act 
shall affect the transit of salt into or from any of the said territories, from or into 
any otlicr part of British India. 

Nothing in this section shall be deemed to affect Chapter IIIA. of this Act 
or any rule under that chapter.* 

28 . In addition to the rules which the Governor-General in Council is 
Further matters for «hich hcrcinbcfore empowered to make, he may, from time 

Governor-General in Council lo time, make rules, consistent with this Act, to regu- 
may make rules. late the following matters, namely:— 

((?) the persons by whom, and the time, place, and manner at or in which, 
anything to be done under this Act shall be done; 

(^) the cases in which, and the officers to whom, and the conditions sub¬ 
ject to which, orders given by salt-revenue officers under this Act shall be 
appealable; 

(f) the fee lo be charged on accouiU of any license, pass, certificate, da- 
khila, rawana, or other such document issued under this Act; 


f and generally to carry out the provisions herein contained. 

29 . All rules made under this Act shall be 
Publication of rules. published in the GazetU of India^ and shall there¬ 

upon have the force of law, 

30 . Subject to the prorisions herein contained, and to any rules for the 
Power to confer powers of being in force m^e by the Governor-General 


Assistant Commissioner and 
salt-revenue officers. 


in CoimciT, the Local Government or the Commis¬ 
sioner of Northern India Salt-revenue may invest any 


* This paragraph has been added by the Indian Salt Act Amendment Act (XIX. of 
1890), s. 4' 

t through booking of salt made under this section, see Gazette of 

India, 1889, Pt. I., p. 422; 1890, Pt. I., p. 211; 1892, Pt. I., p. 426, For rules as to the 
manufacture of salt under license, see Gazette of India, 1884, Pt. I., p. 246. 

As to ful®s for the Orissa Division of the Presidency of Madras, see Madras List of 
Local Rules and Orders, Ed. 1898, Vol. I., p, 194. 
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person with the powers of an Assistant Commissioner under this Act, or with 1883 - 
all or any of the powers hereinbefore conferred on salt-revenue officers. Act 12 

81 * [Amendmeni of Madras Act VI, of ReptaUd by the Indian Salt Act 
Amendment Act (XIX* 0/ iSgo)^ s, j. 


SCHEDULE. 

(See section 2.) 

Enactments repealed. 

Acts of the Governor-General in Council. 


Number and year. 

Short title. 

Extent of repeal. 

VIII. of 1875 ... 

The Inland Customs Act, 

1875. 

The whole. 

II. of 1876 

The Burma Land and 
Revenue Act, 1876, 

Sccl inn .“59, clause (6), and in clause 
ic) ofthesamc section the words 
and letter '* under clause (^),” 

XVlIl.ofiS;; ... 

The Salt Aa, 1877 

The whole. 


Rkguf.ation. 


Number and year. 

Short title. 

Extent of repeal. 

in. of 1877 

The Ajmir Laws Regula¬ 
tion, 1877. 

Sections 3^ and 37. 

Act of the Lieutenant-Governor of Bengal in Council. 

Number and year. 

Short title. 

Extent of ropcnl. 

VIl. of 1864 

The Salt Act, 1864 

Section g. 
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ACT NO. XXll. OF 1867.* 

THE SARAIS ACT, 1867. 


Ricbzvxd thi G.-G/s assknt on tub iSTH March 1867. 


An Act for the Rigulation of Public Sarais and Puraos, 


Pkvamble. 


Whereas it is expedient to provide for the re¬ 
gulation of public Sarais and Piiraos: It is hereby 
enacted as follows:— 


1 . [Repeal cf Bengal Regulation XIV, of sectio?f //, clause Re- 
pealed by the Repealing and Amending Act (Xll„ of iSgiJ, 


Interpreution-clau*. 2 . In tibis Act, unless there be something re- 

pugnant in the subject or context— 

''Sarsu” means any building used for the shelter and accommodation of 
travellers, and includes, in any case in which only part of a building is used as a 
sarai, the part so used of such building; 

It also includes a purao so far as the provisions of this Act are applicable 
thereto: 


** Keeper of a sarai ” includes the owner, and any person having or acting in 
the care or management thereof; 

Magistrate of the District ''f means the chief officer charged with the exe¬ 
cutive administration of a district in criminal matters, whatever may be his 
designation: 

Words in the singular include the plural, and vice versd. And in any place 
in which this Act shall operate, Local Government" shall mean the person 
administering executive government in such place, and shall include a Chief 
Commissioner and the Commissioner in Sindh. 


8 . Within six months after this Act shall come into operation, the Magistrate 
Notice of Act tobexiven of the District in which any sarai to which this Act 
to keepers of sarais. shall apply may be situate shall, and from time to time 

thereafter such Magistrate may, give to the keeper of every such sarai notice in 
writing of this Act, by leaving such notice for the keeper at the sarai; and shall 
by such notice require the keeper to register the sarai as by this Act provided. 

- . .. Such notice may be in the form in the schedule 

Form Of notice. annexed or to the like effecU 


* For the Statement of Objects and Reasons for the Bill which was passed into law 
as Act XXll. of 18^7, see Gaxette of India, 1867^ p. 194; for Proceedings in Council 
■elating to the Bill, see ihid, Supplement, pp. 69, 7a, 158, 925, and 933. 

The Act has bttn declared by notification under a. 3 Co) of the ^heduled Districts 
Act (XIV. of 1874), to be in force in the following Scheduled Districts 
The Districts of Haz 4 rib&gb, Loh^r- 
daga, and Manbhtim. and PArgana 
D^bhfim, and the Kolhin in the 

District of Siagbhfim .Sec Gaxette of India. Oct. 32, t 88 i| Ft. 1 ., p. 504. 

The North-Western Provinces 

Tarfli *•« law Ditto Sep# 931 i87^*Pf*h, p< 5 US* 

See also note to s. 17. 

t This refeienoe sboold now be read as ** District Magistrate," see para. 9 of s. 3 of 
the Code of Criminal Procedure (Act V. of 1898). 
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4. The Magistrate {)f the District kee^.a regiiier in which shall be 
Registers of sarais to be entered by such Magistrate, or such other person 2S 

kept. he shall appoint in this behalf, the names and resi* 

dences of the keepers of all sarais within his jurisdiction, and the situation of 
every such sarai. 

No charge shall be made for making any such entry. 

5. After one montli after the giving of such notice to register as by thia Act 
Lodgers, &c„ not to be re- provided, the keeper of any sarai or any other person 

ceived in sarais until IegiKter- shall not leceive any lodger, or allow any person, 
cattle, sheep, elephanr, camel, or other animal, or any 
vehicle, to halt, or be placed in such sarai until the same, and the name and resi* 
dence of the keeper thereof, shall have been registered as by this Act provided. 

6 . The Magistrate of the District may, if he shall think fit, refuse to register, 
as the keeper of a sarai, a person who does not pro* 
diice a certificate of character in such form, and signed 
by such persons, as die Local Government shall from 
time to time direct. 


Magistrate may refuse to 
register keeper not producing 
certificate ol character. 


Duties of keepers of sarais. 


7 . I'he keeper of a sarai shall be bound— 


(1) when anv person in such sarai is ill of any infectious or contagious 
disease, or dies of such disease, to give immediate notice thereof to the nearest 
police-station: 

(2) at all times, when required by any Magistrate or any other person duly 
authorized by the Magistrate of the District in this behalf, to give him free access 
to the sarai, and allow him to inspect the same or any part thereof: 

(3) to thoroughly cleanse the rooms and verandahs and drains of the sarai, 
and the wells, tanks, or other sources from which water is obtained for the persons 
or animals using it, to the satisfaction of, and so often as shall be required by, the 
Magistrate of the District, or such person as he shall appoint in this belialf: 

(4) to remove all noxious vegetation on or near the sarai, and all trees and 
branches of trees capable of affording to thieves means of entering or leaving the 
sarai: 

(5) to keep the gates, walls, fences, roofs, and drains of the sarai in repair; 

(6) to provide such number of watchmen as may, in the opinion of the Ma¬ 
gistrate of the Dis'nct, subject to such rules as the Local Government may pre¬ 
scribe in this behalf, be necessary for the safety and protection of persons and ani¬ 
mals or vehicles lodging in, halting at, or placed in, the sarai: and 

(7) to exhibit a li&l of charges for ihe use of the sarai at such place and in 
such form and languages as the Magistrate of the District shall from time to time 
direct. 

8. The keeper of a sarai shall, from time to time, if required so to do by an 
Power to Older reports from Order of the Magistrate of the District served upon 
keepers of sarais. him. report, eitlier orally or in writing, as may be di¬ 

rected by the Magistrate, to such Magistrate, or to such person as the Magistrate 
shall appoint, every person who resorted to such sarai during tlie preceding day 
or night. ^ 

If written reports are required for any space of time exceeding a single day 
When RchrduieR to be fur- or night, schedules shall be furnished by the Magis- 
trate of the District to the keeper. ® 
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The keeper shall from time to time fill up the said schedules with the infonna- 
Keeper to fill up and send tion SO required, and transmit thqm to the said Ma« “ . 
schedules. gistrate, in such manner, and at such intervals, as may 

from time to time be ordered by him. 

9 . If any sarai, by reason of abandonment or of disputed ownership, shall 
Power to shut up, secure, remain untcnanted, and thereby become a resort of 

clear, and clean deserted ba- idle and disorderly persons, or become in a filthy or 

unwholesome state, or be complained of by any two 
or more of the neighbours as a nuisance, the Magistrate of the District, after due 
enquiry, may cause notice in writiniit to be given to the owner, or to the person 
claiming to be the owner, if he be known and resident within the district, and may 
also cause such notice to be put on some conspicuous part of the sarai, requiring 
the persons concerned therein, whoever they may be, to secure, enclose, clean, or 
clear the same; 

and, if such requisition shall not be complied with within eight days, the Ma¬ 
gistrate of the District may cause the necessary work to be executed, and all ex¬ 
penses thereby incurred shall be paid by the owner of the sarai, and shall be re¬ 
coverable like penalties under this Act, or, in case of abandonment or disputed 
ownership of the sarai, by the sale of any material found therein. 

10. If a sarai, or any part thereof, be deemed by the Magistrate of the Dis- 
Taking down or repairing Irlct to be in a ruinous state, or likely to fall, or in any 

ruinous sarais. dangerous to the persons or animals lodging in, or 

halting at, the sarai, he shall give notice in writing to the keeper of the sarai, re¬ 
quiring him forthwith to take do^Yn, repair, or secure (as ihe case may be) the 
sarai, or such part lherec)f as the case may require. 

If the keeper do not begin to take down, repair, or secure the sarai, or such 
part as aforesaid, within three days after such notice, and complete such work with 
due diligence, the Magistrate shall cause all or so much of the sarai as he shall 
think necessary to be taken down, repaired, or otherwise secured. 

All the expenses so incurred by the Magistrate shall be paid by the keeper of 
the sarai, and shall be recoverable from him as hereinafter mentioned. 

11 . If any such sarai, or any part thereof, be taken down by virtue of the 
Saleof materials of ruinous powers aforesaid, the Magistrate of the District may 

*'*”**• .sell the materials thereof, or so much of the same as 

shall be taken down under the provisions of the last preceding section, and apply 
the proceeds of such sale in payment of the expenses incurred, and shall restore 
the overplus (if any) arising from such sale to the owner of such sarai on demand, 
and may recover the deficiency (if any) as if the amount thereof were a penal^ 
under this Act. 

12. Whoever being the keeper of any sarai, suffers the same to be in a filthy 
Penalty for permitting sa- und unwholesome state, or overgrown with vegetation, 

rais to be filthy or overgrown, or after the expiration of two days from the time of his 
receiving notice in writing from the Magistrate of the District to cleanse or clear 
the same, or after he shall have been convicted of suffering the same to be in such 
state or so overgrown as aforesaid, shall allow the same to continue in such state, 
or so overgrown, shall be liable to the penalties pronded in section 14. of this Act: 

Provided that the Magistrate of the District may, in lieu of enforcing such 
p . daily penalty, enter on, and cleanse or clear, the said 

saraip and the expense incurred by the Magistrate 

[Cr. Ct. M.—6a] 
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1807 . in respect thereof shall be paid to him by the keeper, and shall be recoverable as 
provided in the case of penalties. 

18 * The Local Government may from time to time make regulations for the 
Power for Local Govern- better attainment of the objects of this Act, provided 
ment to make regulations. that such rules be not inconsistent with this Act, or with 
any other law for the time being in force, and may from time 10 lime repeal, alter, 
and add to, the same. 

All regulations made under this Act, and all repeals thereof, and alterations 
, and additions thereto, shall be published in the local 

Rc^ulationstobepubhshed. Q^^ette. 

14 . If the keeper of a sarai offend against any of the provisions of this Act, 
Penalty for infringing Act or any of the regulations made in pursuance of this Act, 

or regulations. he shall, for every such offence, be liable, on conviction 

before any Magistrate, to a penalty not exceeding twenty rupees, and to a further 
penalty, not exceeding one rupee a day, for every day during which the offence 
continues: 

Provided always that this Act shall not exempt any person from any penalty 
Saving of penalties incur- or Other Jiabi'lify to which he may be subject irrespective 
red otherwise. of this Act. 

All penalties imposed under this Act may be recovered in the same manner 
„ f , • as fines mav be recovered under sections 386, 387, 

Recovery o penaties. Code of Criminal Procedure, 

15 . Where a keeper of a sarai is convicted of a third offence under this Act, 
Effect of conviction for third he Shall not afterwards act as keeper of a sarai without 

offence. the license in writing of the Magistrate of the District, 

who may either withhold such license, or grant the same on such terms and con¬ 
ditions as he may think fit. 


16 . No part of this Act, except section 8, shall apply to any sarai which may 
Section S only to apply to be under the direct management of the Local Govern- 

certain sarais. ment, or of any municipal committee. 

17 . This Act shall, in the first instance, extend only to the territories under 

the government of the Lieutenant-Governor of the 
Extent of Act. North-West Provinces of the Presidency of Fori 

William in Bengal. 


But it shall be lawful for the Local Government, by notification in the local 
Power to Local Government Gazette, to extend this Act.t mutcUU muiandisy to any 
to extend Act. Other part of the territories whicii are or may be vest¬ 

ed in Her Majesty or Her Successors by the Statute 21 and 22 Viet., cap. 106 
(An Acifor ihe Beiier Government of the towns of Calcutta, Madras, 

and Bombay.^ 


Short title. 


18 . This Act may be called “ The Sarais Act, 
1867.” 


* The reference to s. 61 of Act VIII. of 1866 has been altered in accordance with 
Act VIII. of iSfip. |See Act X of 1883, s. 3. This Act has been superseded by Act V. of 
1898. 

t It has been extended to Oudh.—See Notification No. 591, dated 25th July 1883, 
North-Western Provinces and Oudh Gazette, 38th July 1883, Pt. I., p. 433. 

It has also been extended to the Punjab.—See Notification No. 4499, dated 13th 
December 1879. See Punjab Gazette 18th December 1879, Pt. I,, p. 737. 

t Here the words. " and the Settlement of Prince of Wales’s Island, Singapore, and 
Malacca, " have been repealed by the Repealing and Amending Act (XII. of 1891). 
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1887. 
Act 28. 

Take notice that on the day of 1867, an Act, called “The 

Sarais Act, 1867/’ was passed, and that before the day of 18 , 

you, being the keeper of a sarai [or purao] within [h0re state the district aver 
which the jurisdiction of the Magistrate giving the notice esiends\ must have 
your sarai \ or puraoJ registered, and that the register is to be kept at [here state 
where the register is to be kept], and that, if you do not have your sarai [or purao] 
so registered you will be liable to a penalty not exceeding twenty rupees, and to a 
further penalty, not exceeding one rupee a day, for every day during which the offence 
continues, and that, on your applying to [here give the name and address of ike per~ 
son to keep the register \y he will register your sarai \ or purao] free of all charge to 
you, 

iS . 


Dated the 


day of 
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ACT NO. XVI. OF i86i. * 


THE STAGE-CARRIAGES ACT, i86i.t 


Received the G,-G/£; assent on the jth July i86i. 

s/l/t Ac/for Licensing and Reguhiting Siagt-Carriages, 


Whereas it is expedient to license and to regulate stage-carriages in British 
Preamble. India; It is enacted as follows:— 


1 . Every carriage drawn by one or more horses, % which shall ordinarily be 
Delinition of stage'carri- used for the purpose of conveying passengers for hire 

age, to or from any place in British India, shall, without re¬ 

gard to the form or construction of such carriage, be deemed to be a stage-car¬ 
riage within the meaning of this Act.^ 

2 . [Carriages to be licensed^ Repealed by the Stage-Carriages Aci (i86ijy 

Amendment Act (L of s. 2 . 


8. The Magistrate or Chief Commissioner of Police to whom the application 

Puwrr to refuse license. ^ stagc-carriage is made may refuse 

to license the same, ir he shall be or opinion that such 
stage-carriage is unserviceable, or is unsafe or unfit for public accommodation or 
use. 


If a Magistrate or Chief t'ommissioner of Police as aforesaid shall grant a 
p * ! pn licciise, iho licensc shall set forth the number thereof, 

' the name and residence of the proprietor of the stage- 

carriage, the place at which his licad-ofticc is held, the largest number of passen¬ 
gers and the greatest weiglu of luggage to be carried in or on such carriage, the 
number of horses by which such carriage is to be drawn, and the name of the 
place at which such carriage is licensed. 


• C/. “ The Stage-Carriages Act, 1832 " (2 &3 Wm. !V., c. lao); The London Hack¬ 
ney Carriages Act, 1833 ’* (3 & 4 Wm* IV., c. 48}; '‘The Railway Passenger Duty Act, 
1842 " [$ Si 0 Vict., c. 79), “ The Railway Passenger Duty Act, 1847 '(m & 11 Viet., c* 
42); '■ The Excise Act, 1848 ” (11 & 12 Vict., c. ij8), s. 2 . 

Act XVI. of 1861 [as amended by the Stage-Carriages Act (1861) Amendment Act 
( 1 . of 1898)] ha.s been declared to apply to the whole of British India, but not so as to su¬ 
persede or contravene provisions of local laws dealing with the same subject.*>-See}M/ra, 
s. 22. For local laws see Bom. Act VI. of 1863. the Madras Hackney Carriage Act (Mad. 
Act III. of 1879), and the Calcutta Hackney Carnage Act (Ben. Act 11 . of 1^1). 

Act XVl. of 1861 has been declared, by notification under 9. 3 (a) of the Scheduled 
Districts Act (XIV. of 1874}, to be in force in the following Scheduled Districts, namely:— 

(1) The Districts of Haxuribogh, LohArdaga, and Manbhum, and Pargana Dhal- 

bhum, and the Kolhan in the District of Singbhum.—See Gazette of India, 
1881, Pt. I., p. 504. 

(2) The North-Western Provinces TArai.—Sec Gazette of India, 1876, Pt. I., p. 


505. 

t This short title has been given by the Indian Short Titles Act (XIV. of 1897). 

X All expressions and provisions in this Act applied to horses also apply to all other 
animals employed in drawing stage-carriages.—See s. 21, infra, 

{ The proviso to s. 1 has been repealed by s. 2 of the Stage-Carriages Act (1861) 
Amendment Act (I. of 1S98), a. 2. That proviso ran as follows: “ Provid^ that this Act 
shall not apply to carriages not ordinarily used for journeys of a greater distance than 
twenty milesi 
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1861< 4. For every such license there shall be paid by the proprietor of tlie stage- 

\ . Charge for, and duration carriage the sum of five rupees, or such less suna u 

AOb 11 a of, license. the Local Governinent may fix; and such license shall 

be in force for one year from the date thereof. * 

When a licensed stage-Cairriage is transferred to a uevv proprietor within tlie 
year, the name of such new proprietor sliall, on application to that effect, be sub¬ 
stituted in the license for the name uf the former proprietor without any further pay¬ 
ment for that year ; and every person Avho appears by the license to be the pro¬ 
prietor shall be deemed to be such pro]>rietor for all the purposes of Lliis Act. 

5 . On any stage-carriage being licensed, ihe proprietor thereof shall cause 
Particulars to be painted nuuibcr of the license and all the other particulars 
on conspicuous part of earn- of the license lo be distinctly painted in the English 
ago. language and character upon a conspicuous part of 

such stage-carriage. 

6- The proprietor of any licensed stage-carriage, who stall let such stage- 
Pcnalty fot letting carriajre carriage for hire without the particulars specified in 
without having particulars section 3 being painted on such carriage in the maii- 
painted. directed in the last preceding section, shall be 

liable to a fine not exceeding one hundred rupees. 

7 . Whoever lets for hire any stage-carriage without the same being licensed 
Penalty for letting for hire aS provided by this Act shall be liable, on a first con- 

unlicensed carriage. viction, to a line not exceeding one hundred rupees, 

and, on any subsequent conviction, to a fine which may extend to five hundred 
rupees. 

8 . Any proprietor or agent of a proprietor, or any driver of a licensed elage- 
Penalty for allowing car- carriage, who knowingly permits such carriage to by 

riage tu be drawn by fewer drawn by a less number of horscs, or ^yho knowingle 

rtc™tobe'cTrHedrth“n*i?ro- permils a larger number of i)assengers or a greater 
vided by license. weight of luggage to be c.irried by such stage-carriage 

than shall be provided by the license, shall be liable, on a first conviction, to a 
fine not exceeding one hundred rupees, and, on any subsequent conviction, to a 
fine which may extend to five hundred rupees. 

In every case where such stage-carriage shall be proved to have been drawn 
by a less number of horses, or lo have carried a larger number of passengers or 
a greater weight of luggage than shall be provided by tlie license, the proprietor 
of such carriage shall be held lo have knowingly periiiitied such offence, unless 
he shall prove that the offence was not committed with his connivance, und that 
he had taken every reasonable precaution, and liad made reasonable provision, 
to prevent the commission of the offence, 

9. Any person who shall cruelly beat, ill-treat, over-drive, abuse, torture, or 
Penalty for ill-treating am- ^^^use or procure to be cruelly bealeii, ill-treated, over- 

mals. driven, abused, or tortured, any horse employed in 

drawing, or harnessed to, any stage-carriage, or who shall harness to or drive in 
any stage-carriage any horse which, from sickness, age, wounds, or otlier cause, 
is unfit to be driven in such stage-carriage, shall, for every such offence, be liable 
to a fine not exceeding one hundred rupees. 


• This paragraph of s. 4 has been substituted for the original paragraph by the Stage- 
CatrUges Act (1861) Amendment Act (I. of 1898), s. 3. That paragraph was identlul 
with the paragraph as it now stands, save that it did not contain the words “ or such less 
sum as the Local Government may fix after the word rupees. ^ 
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10. Any Magistrate or Chief Commissioner of Police within the local 

Revocation of license. jurisdiction any Stage-carriage shall 

ply, or who has granted the license 01 any stage-car¬ 
riage, may cancel the license of such stage-carriage if it shall appear to him 


that such stage-carriage, or any horse or any harness used with such carriage, 
is unserviceable or unsafe, or otherwise unfit for public accommodation or use. 


lB6h 
Act 16« 


11 . In any station or place in which a Magistrate shall reside and be, 
Penalty for not conforming auv police-officer may, in any place within two miles 
to provisions of 'isction 5. of llie office oF such Magistrate, seize any stage-car¬ 
riage with the horse harnessed thereto, if the full particulars of the license of 
such stage-carriage be not distincQy painted on such stage-carriage in the man¬ 
ner provided in section 5 of this Act. 

Such carriage, with the horse harnessed thereto, shall be taken without delay 
by such police-officer before such Magistrate, who shall forthwith proceed to hear 
and determine the complaint of such police-officer; and if, thereupon, any fine is 
imposed by such Magistrate, and such fine is paid, such stage-carriage and horse 
shall be immediately released : and, if such fine be not paid, such stage-carriage 
and horse may be detained for iwoiuy days as security for the payment thereof; 
and, if the fine be not sooner paid, they may be sold, and the proceeds applied 
(^so far as they extend) to I lie payment of the said fine and all costs and charges 
incurred on account ot the detention and sale; and the surplus (if any), when 
claimed, shall be paid to the proprietor of such carriage and horss; and, if such 
surplus be not claimed within a further period of two months from such sale, the 
same shall be forfeited to the Slate. 


If the proceeds of such sale do not fully pay the fine and costs and charges 
aforesaid, the balance may he recovered as hereinafter provided. 

12 If any driver of any stage carriage, or any other person having the care 
Penalty for mibrondiiu on thereof, shall, through Intoxication, neglect, or by 
part of driver<^. wanton Of furious driving, or by any other misconduct, 

endanger tlie safety of any passenger or other person, or shall injure or endanger 
the property of the proprietor of such stage-carriage or of any other person, every 
such person so offending shall lie liable to a fine not exceeding one hundred 
rupees. 

18 Whenever the driver of any stage-carriage, or the owner of any horse 
Penalty when recnvjrahit* employed in drawing any stage-carriage, shall have 
proprietor. Committed auv offence against this Act for the com¬ 

mission whereof any penalty is by this Act imposed, oUier than an offence speci¬ 
fied in section 8 , and such driver or owner shall not be known, 01 , being kno'wn, 
cannot be found, or if the penalty cannot be recovered from such driver or owner, 
the proprietor of such carriage shall be liable to every such penalty as if he had 
been the driver of such carriage or owner of such liorse at the time when such 
offence was committed ; 


Provided that, if any such proprii^tor sitall make out, to the satisfaction of the 
Magistrate before wliom any complaint or information 
shall be heard, by sufficient evidence iliat the offence 
was committed by such driver or owner without the privity or knowledge of such 
proprietor, and that no profit, advantage, or benefit, either directly or indirectly, 
has accrued or can accrue to such proprietor therefrom, and that he has used his 
endeavour to find out such driver or owner, and has done all that was in his power 
to recover the amount of the penalty fmm him, the Magistrate may discharge the 
proprietor from such penalty, and shall levy the same upon such driver or owner 
when found. 
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14. Whenever any charge Is made before any Magistrate of any offence 
, p under this Act on which it is necessary to issue a 

summons to the proprietor of a stage-caniage, the 
Magistrate shall issue such summons directed to such proprietor or his nearest 
agent, and may transmit such summons by letter-post, which shall be deemed to 
be good service thereof. 

The letter shall be registered at the post-ofhce, and the cost of the registra¬ 
tion shall be borne by the Government in the first instance, hut may be charged 
as costs in the case. 


The summons shall allow a reasonable time, in reference to the distance to 
which the summons is sent, for the appearance of such proprietor or his agent as 
aforesaid. 


15. AH penalties incurred under this Act shall be adjudged by a Magistrate 

... .. f I,. , or Chief Commissioner of Police as aforesaid, and all 
Ad,ud.cat.on cf penalt.e5. Magistrate or 

Chief Commissioner of Police shall be final. 


16 All penalties imposed under this Act, or any balance of any fine, costs, 

Recovery of penalties. &C. as mentioned in section II of this Act, 

may, in case or non-payment or non-recovery thereof, 
be levied by distress and sale of the moveable property of the offender by warrant 
under the band of the Magistrate who imposed the same. 


17. In case any such penalties shall not be forthwith paid, such Magistrate 

Offender may lie appre- ‘^1® Offender to he apprehended and de- 

hended and Stained in rus- tained in safe custodv until the return can be couveni- 
tody until return of warrant cntly made lo such warrant of distress, unless the of- 
o istress- fender shall give security to the satisfaction of such 

Magistrate for his appearance at such place and lime as shall be appointed for 
the return of the warrant of distress. 

18. If, upon the return of such warrant, it shall appear that no sufficient 
Imprisonment of offender if distress can be had whereon to lev}- such penalty, and 

distress not sufff cient. the same shall not be forthwith paid, or in case it shall 

appear to the satisfaction of such Magistrate, by the confession of the offender or 
otherwise, that he has not sufficient goods and chattels whereupon such penalty 
could be levied if warrant of distress were issued, such Magistrate may, by war* 
rant under his hand, commit the offender, provided he is not a European British 
subject, to prison, there to be imprisoned, according to the discretion of such 
officer, for any term not exceeding two calendar months, when the amount of pen¬ 
alty shall not exceed fifty rupees, and for any term not exceeding four calendar 
months when the amount shall not exceed one hundred rupees, and for any term 
not exceeding six calendar months in any other case, the commitment to be deter¬ 
minable in each of the cases aforesaid on payment of the amount. 

18. If the offender shall be a European British subject, the Magistrate shall 
Recovery of penalty nnd record the facts and transmit such record to the Dis- 

Co^*rt of the district wherein the offender is con- 
, victed, and the amount of penalty and the cos»s (if any) 

Court manner provided for the execution of decrees of the Civil 

20. On complaint made before any Magistrate of any offence committed 

Jurisdiction, Under this Act, it shall not be necessary to prove that 

« k ajr • * * 1 . offence was committed within the local limits of 

such Magistrate or other officer. * 
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20A>^ (/) The Local Government may, by notification in the official Gazette, 1861 1 
„ , , make rules to carry out the purposes and objects of . 

Power to make rules. territories under its administration or 

any part of the said territories. 

( 2 ) In particular and without prejudice to the generality of the foregoing 
power, such rules may— 

(a) prescribe forms for licenses under this Act, the sums payable for the 
same, and the conditions on which they may be granted, and the 
cases in whicii they may be revoked ; 

(It) provide for the inspection of stage-carriages, and of tlie animals em¬ 
ployed in drawing them; and 

(c) regulate the number and length of the stages for which animals may 
be driven in stage-carriages, and the manner in which they shall 
be harnessed and yoked. 

(j) In making any rule under tliis section the Local Government may direct 
that a breach thereof shall be punishable with fine which may extend to one hun¬ 
dred rupees. 

21 . The term “ Magistrate ” in this Act shall include all Magistrates 

. . , and other persons exercising the powers of a Alagis- 

Interpretation-clauw. Irate‘t 

The term ‘‘British India’' m this Act shall denote the territories that are or 
shall be vested in Her Majesty by the Statute 21 & 22 Vict., c. 106 ,J entitled “An 
Act for the Better Government of India;" 

All expressions and provisions which in this Act are applied to horses shall 
also apply to all other animals employed in drawing any carriage^ ordinarily used 
for the purpose of conveying passengers for hire lo or from any place in British 
India :!| 

Words importing the singular numlier shall include the plural number, and 
words importing tlie plural number shall include the singular number:^ 

Words importing the masculine gender shall include the feminine. 

22 . ^» This AlI, auieudc-l hy suhsequenV Acts, extends to ihc whole of 

t f A . British India: but it shall not apply to carriages ordi- 

^ * iiarily plying for hire within the limits of any munici¬ 

pality or cantonment or other place in which any law for tlie regulation of carri¬ 
ages is for the time being la force, 

28.** The lAJCal Government may, by notification in the olliciai Gazette, 

Power to Local Government exempt any carnages or class of carriages from all or 
to exempt. any of the provisions of this Act. 


* S. 2oA has been added by the Stage Carriages Act (1861} Amendment Act (1. of 
1898}, s. 4. 

t As to officers exercising the powers of a Magistrate, see s. 3 (a) of the new Code 
of Criminal Procedure (Act V. of 1898). 

t For '*The Government of India Act, 1858 ” (21 & 22 Viet., c. io6), sec the ‘‘Col- 
lection of Statutes relating to India.'' Vol. IJ, p. 64s; fA definition of British India/' 
see also the General Clauses Act (X. of 1897), s. 3 (7). 

4 That is, a “stage-carriage."—See s. 1, sufira. 

A This paragraph has been substituted for the original paragraph by the Stage 
Carriages Act (1801) Amendment Act (XVI. of 1876}, s. 1. The original paragraph ran 
as follows: “The term horse shall include ponies and mules." 

H C/.s. 2 of the General Clauses Act (X. of 1897). 

** Ss. 3 S and 23 have been added by the Stage Carriages Act (1861) Amendment Act 
(I. of 1898), s, 5. The original s. 22, regarding the commencement of this Act as passed, 
was repealed the Repealing Act (XIV. of 1870). 

[Cr«Ct 
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[EXTRACTS.] 

ACT NO. 11. OF 1899 . 

THE INDIAN STAMP ACT, 1899 . 

Passed by the Governor-General of India in Council. 
Rtctivtd the Governor•GentraVs assent on the gjth January tSfjg, 


An Act to consolidate and amend the Law relating to Stamps. 


CHAPTER IL 

StAMP-DUTIESp 

« « « » « » 

12- (/) (a) Whoever affixes any adhesive stamp to any instrument charge- s. ii, Act; 
Cancellation of adhesive able with duty, and wliich has been executed by any of 1879 . 
stamps. person, shall, when affixing such stamp, cancel the 

same so that it cannot be used again ; and 

(^) whoever executes any instrument on any paper bearing an adhesive stamp 
shall, at the time of execution, unless such stamp has been already cancelled in 
manner aforesaid, cancel the same so tliat it cannot be used again. 

( 2 ) Any instrument bearing an adhesive stamp which has not been cancel¬ 
led so that k cannot be used again siiall, so far as such stamp is concerned, be 
deemed to be unstamped. 

fj) The person required by sub-section (ij to conul an adhesiie stamp New. 
canctl it fy Teriinis^ on or across the stamp his name or initials^ or the name or inu 
tials of his firm with the true date of his so writings or in any other effectual 
manner^ 

27. The consideration, if any, and all other facts and circumstances afiect* ^ Act 
Facts affectinE duty to be ing the chargeability of any instrument with duty, or 0 ! 1879 . 
set forth in instrument. the amount of the duty with which it is chargeable, 
shall be fully and truly set forth therein. 

a « • « « « 

30. Any person receiving any money exceeding twenty rupees in amount, s. Act 
Obligation to give receipt o** any bill of exchange, cheque, or promissoiy note of 1879 , th 
in certain cases. for an amowt exceeding twenty rupees, or receitdng in italics only 

satisfaction or part-satisfaction of a debt any moveable property exceeding twenty 
rupees in value, shall, on demand by the person paying or delivering such money, 
bill, cheque, note, or property, give a duly-stamped receipt for the same. 
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CHAPTER IV. 

Instruments not duly stamped. 

« « « * ^ » 

& ^ Act L 35^ No instrument chargeable with duly sliall be admitted in evidence for 
* iDBtruments not dul^ any purpose by any person having, by law or consent 

stamped inadmissible in e\j* of parlies, authority to receive evidence, or shall be 
cnee, etc. acted upon, registered, or authenticated by any such 

person, or by any public officer, unless such instrument is duly stamped. 
Provided ffiat— 

(a) any such instrument not being an instrument chargeable with a duty 
Instruments admissible on of One aiina only, Or a bill of exchange 
payment of duty and penalty: or promissory note, shall, subject lo all 
just exceptions, be admitted in evidence on payment of the duty 
with which the same is chargeable, or, in the case of an instrument 
insufficiently stamped, of the amount required to make up such 
duly, together with a penally of five rupees, or, when ten times the 
amount of the proper duly or deficient portion thereof exceetls five 
rupees, of a sum equal to ten limes sucli duty or poilion ; 

(<$) any persm^/rom whom a stamped receipt could have hem demand’^ 
I'dt has given an ujistamped receipty and such receipt^ if stamped^ would 
he admisMe in rcidenie against hm, then such receipt shall he ad¬ 
mitted in evidence against him on payment of a penalty of one rupee 
by the person tendering it; 

(t) where a conirait or agreement of any kind is effected by correspondence 
t omisting of two or more letters^ and any one of the letters hears the 
proper ^tampy the contract or agreement shall be deemed to be duly 
stamped ; 

(d) nothing herein contained sliall prevent tlie admission of any instru- 
and in certain criminal meni ill evidence in any proceeding ill 
pr{'ceedtu£;!>; a Criminal Com t other than a proceed¬ 

ing under Cluster XIJ or Ch.ipp'r XXX\'I. of ihc Code of Cri¬ 
minal Proceduic, /<?p<V. * 

(^J nothing hetein < oniaimd shall piei'ent the iidftnssny 7 i of any insttnmeni 
and when executed by or in any Court when such instrument has 
on behalf of Government, t)een executed by or on behalf of the Go¬ 
vernment ^ or where it bears the certificate of the Cot lector as provided 
by section ^2 or any other provision of this Act. 

+ i|E # » * 

S. 40, Act 1 . 48 . *1 he taking of proceedings or the payment of a penalty under this chap- 

*879- Prosecution for offence ter in respect of any instrument shall not bar the pro- 

against Stamp-law. secution of any person >Yho appears to have commit¬ 

ted an offence against the Stamp-law in respect of such instrument: 

The words first italicized are new, and the word next italicized, any^ substituted for 

Provided that no such prosecution shall be instituted in the case of any in¬ 
strument in respect of which such a penalty has been paid, unless it appears to 
the Collector that the offence was commilted with an intention of evading pay¬ 
ment of the proper duty. 

Provided that'* substituted for Rut 

4 1 ^ # « 


**tst,** omit¬ 
ted at the be- 
ginniog. 


New. 


New. 


t^ at the be¬ 
ginning. 


New. 
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61 . (/) When any Court, in the exercise of its civil or revenue jurisdiction, S. 50, Act Ij 
Revision of certain decisions Or any Criminal Court in any providing under Chapter 1879* 

of Courts regarding; the suf- XIJ, or Chapter XXXVL of the Code of Criminal 
6 ciency of stamps. Procedure^ makes any order admitting any in¬ 

strument in evidence as duly stamped or as not r^uiring a stamp, or upon pay¬ 
ment of duty and a penalty under section tlie Court to which appeals lie from, 
or references are made by, such first-mentioned Court, may, of its own motion, 
or on the application of the Collector, take such order into consideration. 

(2) If such Courts after such consideration^ is of opinion that such instrument 
should not have been admitted in evidence wiiliout the pa)^^!! of duty and penalty 
under section jj, or without the payment of a higher duty and penalty than those 
paid, it may record a declaration to that effect, and determine the amount of duty 
with which such instrument is chargeable, and may require any person in whose 
possession or power such instrument then is to produce the same, and may impound 
the same when produced. 

(y) When any declaration has been recorded under sub-sectm {2), the Court 
recording the same shall send a copy thereof to the Collector, and, where the in¬ 
strument to which it relates has been impounded or is otherwise in the possession 
of such Court, shall also send him such instrument. 

(f) The Collector may thereupon, notwithstanding anything ccniained in the 
order admitting such instrument in evidence, or in any certificate granted under 
section 42, or in section prosecute any person for any offence against the 
Stamp law which the Collector considers him to have committed in respect of 
such instrument: 

Prfjvided that— 

(d) 110 such piuscculioii sliall be iiusiiLuLed where the amount (including 
duly and penalty), which, according to the determination of such 
Court, was payable in respect of the instrument under section yj, 
is paid to the Collector, unless he thinks that the offence was com¬ 
mitted with an intention of evading payment of the proper duty: 

( 3 ) except for the purposes of such prosecution, no declaration made under 
this section shall affect the validity of any order admitting any in¬ 
strument in evidence, or of any certificate granted under section 42, 

In s. 61 (/}, the italicized words are new, and the italicized figures 3$ have been sub¬ 
stituted for 34” throughout the section. 

In sub-s. (a), the words first italicized have been substituted for the words, " if it,'' 
and the italicized word i£ is new. 

In sub-s. (3), the italicized word and figure, su&.section (j), have been substituted for 
"this section.” 

In sub-s. (./). the italicized figures 42 and 43 have been substituted for "and 
”40,” respectively. 

In the proviso, the italicized figures 33 m cl. (a) and 42 in cl. (/)) have been substi¬ 
tuted for “ 34 ’’ and ** 39,” respectively. 
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S. Act I. Q 2 . (/) Any person— 

^ (a) drawing, making, issuing, endorsing, or transferring, or signing otherwise 

Penalty for executing, etc., than as a witness, or presenting for acceptance or pay- 
instrument not duly stamped, ment, or accepting, paying, or receiving payment of, 
or in any manner negotiating, any bill of exchange, cheque, or promissory note 
without the same being duly stamped, or 

{b) executing or signing otherwise than us u witness any other instrument 
chargeable with duty without the game being duly stamped, or 

(j 1 voting or attempting to vole under any proxy not duly stamped, 

sliall for every such offence be punishable with fine which may extend to five 
hundred rupees: 


S. 35 

a), Act VI. 
i88a. 


Provided that, when any penalty has been paid in respect of any instrument 
under section jj, section 40^ or section 6/, the amount of such penalty shall be 
allowed In reduction of the fine (if any) subsequently imposed under this section 
in respect of the same instrument upon the person who paid such penalty. 

(2) If a share-warrant is issued without being duly stamped, the company 
“ issuing the same, and also every person who, at the time when it is issued, is the 
managing director or secretary or other principal officer of the company, shall he 
punishable with fine which may extend h five hundred rupees^ 


In 8. 6a, the italicized word punishable has been substituted for punished; and the 
italicized figures 35, 40, and 61 in the proviso have been substituted for the figures, 
“34i” 37i" a“d "50.’’ respectively. 

S, 6 a, Act I. 08 . Any person required by section 7 2 to cancel an adhesive stamp, and fail- 
of 1879- Penalty for failure to c-in- hig to cancel such Stamp in manner prescribed by tliat 

cel adhesive stamp, section, shall be punishable with fine which may extend 

to one hundred rupees. 


S> ft, Act I. Penalty for omission to com- Any person who, with intent to defraud the 

of I ply with provisions of section 27. Government.— 

(rt) executes any instrument in which all the facts and circumstances re¬ 
quired by section 27 to be set forth in such instrument are not fully 
and truly set forth, or, 

(b) being employed or concerned in or about the preparation of any instru¬ 
ment, neglects or omits fully and truly to set forth therein all such 
facts and circumstances, cr 

ir) dees any other act calculated to deprive the Government of any duty or 
penalty under this Act, 

shall be pimishahle with fine which may extend to five thousand rupees. 

In 8. 64, the words, of any duty/' after the word "Government,” have been omit¬ 
ted ; the italicized word or at the end of cl. {b) has been added; cl. (c) has been newly in¬ 
serted, the italicized word punishable being substituted for ** punished.” Throughout the 
penal clauses, punishable has been substituted for punished. 

S« 64i Act 1. 65 . Any person who-^ 

reS‘and”o/”de/cVs^'^^ <>') ’'eing required under section 30 to give 
4vade duty on receipts. a receipt, refuses or neglects to give the lame, or 
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{b) with intent to defraud the Government of any duty, upon a payment of 
money or delivery of property exceeding twenty rupees in amount 
or value, gives a receipt for an amount or value not exceeding 
twenty rupees, or separates or divides the money or property paid 
or delivered, 

shall be puniskahU with fine which may extend to one hundred rupees. 

66 . Any person who— S. 65, Act 1 . 

(a) receives, or takes credit for. any premium or consideration for any con- 

Penalty for not making out twct of insurance, and does not, within t u t ed^ r 
policy or making one not duly one month after receiving, or taking Every," 
stamped. credit for, such premium or considera¬ 

tion, make out and execute a duly-stamped policy of such insu¬ 
rance, or 

{b) makes, executes, or delivers out any policy which is not duly stamped, 
or pays or allows in account, or agrees to pay or allow in account, 
any money upon, or in respect of, any such policy, 

shall be punishablt with fine which may extend to two hundred rupees. 

67 . Any person drawing or executing a bill of exchange or a policy of ina- s. 66, Act 1 . 
Peoalty for not drawing insurance purporting to be drawn or executed in of i^g. 

full number of bills or marine a set of two or more, and not at the same time draw- 
policies purporting to be in jng or executing on paper duly stamped the whole 
number of bills or policies of which such bill or policy 
purports the set to consist, shall be ptmiskablt with fine which may extend to one 
thousand rupees. 

S. 67, Act I. of 1879- 88. Any person who— S. 6y, Act I. 

(a) with intent to defraud the Government of duty, draws, makes, or issues 
Penalty for post-dating any bill of exchange or promissory note bearing a 

bills; and date subsequent 10 that on which such bill or note is 

actually drawn or made; or 

(b) knowing that such bill or note has been so post-dated, endorses, transfers, 
presents for acceptance or payment, or accepts, pays, or receives payment of, 
such bill or note, or in any manner negotiates the same; or 

(c) with the like intent, practises or is concerned in any act, contrivance, or 
for other devices to de- device not specially provided for by this Act or any 

fraud the ceveaue. Other law for the time being in force, 

shall be punishable with fine which may extend to one thousand rupees. 

in I. 68, the italicized words, Any person who, have been substituted for the word 
" Whoever, and the italicized word, or, at the end of both the els. (a) and (&}, has 
been snbstitnted for the words, ** and whoever. ” 

Penalty for breach of rule 69 . (a) Any person appointed to Sell Stamps who S. 68, Act I. 
relating to sale of stamps and disobeys anv rule made under section and of 18^ 

for unauthorized sale. 

( 4 ) any person not so appointed who sells or offers for sale any stamp 
(other than a adhesive stamp), 

shall be putiishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or with both. 

In 8. 69, the Italicized figures have been substituted for 55, and the italicized 
words have been added. 
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S. Act I 
x/t iw* 


N«ir. 


S. 70, Act 1 
of 1879, 
being eubiti 
tuted fo 
«ind. ” 

S. 71, Act ] 
of 1879. 


S. 55, Act 
of 1879. 


New. 


70 . (/) No prosecution in respect of any offence punishable under this Act 

Institution and conduct or any Act hereby repealed shall be instituted without 

of prosecutions. the sanction of the Collector or such other officer as 

the Local Government generally, or the Collector specially, authorizes in that be¬ 
half. 

(2) The Chief Controlling Revenue-authority, or any ofhQxxgenerally gt spi~ 
daily authorized by it in this behalf, may stay any such prosecution, or compound 
any such offence. 

(j) The amount of any such composition shall be recoverable in the manner pro¬ 
vided by section 48. 

In s. 70, sub-s. (/}, the words, “ or the General Stamp Act, 1869,* after the word 
" Act ’’ first occurring, have been omitted, and the italicized word hereby has been substi¬ 
tuted for thereby; and the italicized word? in sub-s. (2) have been inserted. 

71 . No Magistrate other than a Presidency Magistrate or a Magistrate 

^ Jurisdiction of Magis- whose powers are not less than those of a Magistrate 
' trates. of the second class shall trv any offence under this 

' Act. 

i. 72 . Every such offence committed in respect of any instrument may be 

p j tried in any district or presidency-town in which such 

® ' instrument is found, as well as in any district or pre- 

sidency-town in which such offence might be tried under the Code of Criminal 
Procedure ^ for the time being in force. 

The italicized words, Code «/, have been substituted for law relatiog to.'* 

Old 5. 72 has been omitted here. It ran as follows 

" 7a. Operation of other I'l'sas not barred, —Nothing in this Act shall be deemed to 
prevent any person from being prosecuted under any other law for any act or omission 
which constitutes an offence against this Act, or the rules made under it: 

“ Provided that no person shall be punished twice for the same offence. " 


CHAPTER VIII. 

SUPPLEMKNTAL PROVISIONS. 

-i- ♦ f, % 

Powers to make rules re- 74 . The Local Government, subject to the con- 
lating to sale of stamps. irol of the Governor-General in Council, may make 
rules for regulating— 

(a) the supply and sale of stamps and stamped papers, 

(b) the persons by whom alone such sale is to be conducted, and 
(f) the duties and remuneration of such persons: 

Provided that such rules shall not restrict the sale of one-anna adhesive stamps. 
“ Consistent herewith " after " rules ” in line 3 omitted. 


♦ Act V. of 1898. 
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The mere engrossing of a document, re- 
qniring a etimp) on unstamped paper, con¬ 
stitutes DO offence under the Stamp Act (X. 
of 1662).—Rbo. V. JOTi b[n Satu, I Bom. H. 
C. R. 37. [Newton and Tucker, }J. Aug. 
xa, 1863.] 

The refusal to give a stamped receipt for 
money paid not being in itself an offence at 
Jaw, to make a false charge against a party 
of ri^using to give such a stamped receipt, is 
not an indictable offence.— Rbg. v Gapau 
KOM Kuiaji, I Bom. H. C. R. 92. [Erskine, 
Newton, and Westropp, Jj. Nov. 13,1863.] 

Held that tbe mere engrossing of a deed 
on stamped paper does not constitute an 
offence under s. 3 of Act X. of 1862, nor 
does the signing such a deed as a witness.— 
RBG|n.jETHA Moti; Reg e. Virji Kuvarji, 
a Bom. H. C. R. 129, [Couch and Warden, 
jj. Mar. 16, 1865.] 

The passing off a one-anna stamp as a 
one*rupee stamp is not counterfeiting a one- 
rupee stamp.—QURSNn.SHUROOPCHUNDKK 
Doss, 2 w. R. 65. [Jackson and Glover, 
JJ. April 24 1865.] 

Conviction and sentence for an offence 
under the Stamp Act reversed on a reference 
by a Sessions Judge, as the proceedings of 
the Magistrate who tried the case were high¬ 
ly irregular.— Reg. v, Dbvsanvat bin Shiv- 
RAMSANVAT, 3 Bom. H. C. R. 34, [Couch, 
C.J., and Newton and Warden. Jj. Oct. 3, 
1866.] 

Thr words in s. 3 of Act X. of 1862, un¬ 
less in any case in which a higher penalty is 
imposed ” and “ not exceeding,’' .'ipply both 
to the penalty of Rs. xoo and to one higher 
than ten times the vaiue of the omitted 
stamp. Attesting witne'-ses and pers^nns 
who draft documents, and note the fact with 
their signatures at the foot, do not come 
within the words, *' make, execute, sign, or 
be a party to*' used in the section, and are 
therefore not punishable under it.— Pro. 
Fbb. 15, 1867, 3 Mad. H. C. R. Ap. 27, 

Conviction and sentence under s. 3 of Act 
X.of 1^2 (Stamp Act) reversed, because no 
complaint had been made before the trying 
Magistrate. A memorandum, under the sig¬ 
nature of the Collector, sanctioning the pro- 
■ectttion, cannot be accepted in the place ' 
of a complaint so as to authorize the issuing 
of a summons.— Rrg. Bai Divali, 5 Bom. 
H. C. R. 48. [Couch, C.J., and Newton. 1 . 
June 18, 1868.] 

A COMPLAINT preferred by a Munsif under 
s. 168 of the Criminal Procedure Code need 
not, though it do not bear the seal of the 
MnnsiPs Court, be on stamped paper.—Rao. 
•.Sajjahvalad ViTHu.sBom H.C.R. 104. 
[Newton and Tucker, JJ. Dec. 17, i868.'l 


A PROSECUTION, under s. 3 of Act X. of 
1862, not having been authorized by the 
Collector of the stamp-revenue of the dis* 
trict or any other officer specially author¬ 
ized by the Government in that behalf, is, 
under s. 52 of that Act, altogether irregu¬ 
lar— Qurrn V. Adjoodhva Psrshad,2 N.- 
W. P. 188. Spankie, J. May 13, 1870.] 

S. 409 of the Penal Code does not limit 
the mode in which a trust arises, whether by 
specific order, or by reason of its being pari 
of the proper duty of a public functionary. 
Where, therefore, it was proved that the 
head clerk of an office entrusted the manage¬ 
ment of stamps, with the knowledge and 
sanction of his superiors, to one of his assist¬ 
ants, the latter was held to be guilty of cri¬ 
minal misappropriation by a public servant 
within the meaning of s. 409 when he made 
away with the stamps.— Quern 9. Ram 
Dhun Dry, 13 W. R. 77. [Jackson and 
Glover, JJ. May 28,1870.] 

Intention to evade payment of stamp- 
duty is not an essential ingredient in the 
offence described by s. 29 of Act XVIII, of 
]86g. Held that the donor under a deed in¬ 
sufficiently stamped was properly convicted, 
but that the donee had committed no offence 
under the section.— pRO., Nov. 28, 1870, 6 
Mad. H. C. R. Ap. 5. 

The exemption of the Government of 
India, dated the xgth September 1870, can¬ 
not be extended to copies of the statement 
of evidence and grounds of conviction. Per¬ 
sons desirous of obtaining copies of such 
documents for the purpose of appeal must 
furnish stamped paper on which the copies 
ate to be written.—P ro., ]an 5, 1871, 6 
Mad. M. C R. Ap. 12. 

Tmr illegal seizure anddetention of cattle, 
to which s. 14 of Act III. of 1857 refers, 
is not an '‘offence" within the meaning of 
s. 31 and Sch. 11 ., art. l, cl. b, of the Court- 
fees Act (VII. of 1870). Complaints of such 
illegal seizure and detention do not require 
a stamp. If such complaints be stamped, 
it is not competent for the Court to direct 
that the accused shall repay the amount of 
such stamp to the complainant.— Reg. v. 
Avji BIN Naru, 8 Bom. H. C. R. 22. [Bay- 
ley and Melvill, JJ. May 17,1871.] 

The accused, being entrusted to put a 
proper amount of stamps on a letter, and 
return such as might not be required, did 
not return them, but misappropriated stamps 
to the value of two annas, and was convict¬ 
ed and punished under s. 49 of the Post- 
office Act (XIV. of 1866), instead of under 
I the Penal Code for criminal breach of trust. 
As the accused had not been sentenced to 
' a larger amount of punishment than could 

[Cr. Ct. 
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Aeta. have been awarded for criminal breach of 
trust, nor shown to have been prejudiced by 
the error of convicting him under the Poit- 
office Act, the High Court could not, under 
S. 436, Code of Criminal Procedure, reverse 
or alter the sentence, pointing out at the 
same time that this was one of those cases 
in which it was a mistake to look at the 
smallness of the amount misappropriated 
rather than to the gravity of the offence.— 
In the Matter of Nobin Chunder Dutt, 
17 W. R. 50. ^Couch, C.J., and Ainslie, J. 
April 13, 1872.J 

Bys.6 of Act I. of 1868 an offence com¬ 
mitted under s. 3 of Act X. of 1862, when 
that enactment was in force, is stiil an 
offence, and may be tried under that enact¬ 
ment. By force of s. 3, cl. 1, of Act 1 . of 
1868, the mere repealing of s. 2and Sch. UI. 
of Act XVIH. of 1869 by Act XIV. of 1870 
did not^^rj^ revive the repealed portions of 
Act X. of 1862.—Pro., July 30,187a, 7 Mad. 
H. C. R Ap. 8. 

That which the Magistrate has to adjudi¬ 
cate upon, on a prosecution coming before 
him under s. 24 of the Stamp Act, is, whe¬ 
ther an offence against the Act has been 
committed, and whether the prosecution has 
been brought before him by the proper 
officer. Any person who makes himself li- , 
able by committing an offence within the 
terms of s. 29 and the following sections, 
and who is prosecuted by the Collector or 
ether officer duly empowered, may be con¬ 
victed by the Magistrate under s. 44. If 
an instrument called a promissory note or 
Other document of that kind, and as such 
liable to the duty imposed by the Act, U 
not duly stamped, the person subject to ' 
penalty is the person who makes it, and not 
the person in whose favour it is made. The 
Magistrate of the District should not hinfi- 
self try a case in which he instituted the 
prosecution as Collector.— Queen v. Naoi 
Chund Poddar, 24 W. R. 1. [Jackson 
and McDonell, jj. April 29,1875.] 

The accused was prosecuted under Act 
XVIII. of 1869, s. 29, for executing a docu¬ 
ment on insufBciently-stamped paper. The 
document recited that, ** whereas A and B 
have sold to me 2 gandas 3 cowries of land 
under a kobala, dated the 9th of Jeyt 1283, 
ID lieu of a consideration of Rs. 695, and 
whereas I have returned to the vendors in 
all 4 cottas of land worth about Rs. 25, and 
whereas, in lieu of the said land, the said 
vendors have given me 4 cottas of zerait 
land held by them, now I or my heirs shall 
have DO objection or contest whatever in 
regard to the mutual exchange of lands 
between the vendors and me, the purcha<ier f 
hence I have executed this chitti by way of 


conveyance or deed of exchange, which may 
be of service when required.’' This docu¬ 
ment bore a stamp of eight annas, and it 
was executed only by the accused, and pre¬ 
sented by him for registration, HM that 
the document was ao instrument of trans¬ 
fer within the meaning of art. 38, Sch. 11 ., 
Act XVIII. of 1869. Held also that a Ma¬ 
gistrate is bound, for the purpose of ascer¬ 
taining whether any and what penalty should 
be imposed, to consider whether a person, 
prosecuted under s. 29, Act XVIII. of x8^i 
had any intention to defraud by evading pay¬ 
ment of stamp-duty.— Empress «. Dwar- 
kanath Chowdhry, I, L. R,, 2 Cal. 399. 
[Garth, C.J., and Kemp, Maepherson, 
Markby, and Ainslie, JJ. Jan. 22,1877.] 

A Magistrate, who has been authorized 
by ihe Collector of a district, under s. 43 
of the Stamp Act, to prosecute offenders 
against the stamp-laws, is not competent 
also to try persons whom he prosecutes. 
The Collector should appoint some person 
other than a Magistrate to conduct the pro¬ 
secution.— Empress V. Gangadhur Bhun- 
jo, I. L. R., 3 Cal. 622; 2 C. L. R. 179. 
[Markby and Prinsep, JJ, April x6,1878.] 

The Col lector, bei ng primarily responsible 
for the prosecution of offences against the 
Stamp Acts of 1869 and 1879, should not 
himself try, as a Magistrate, a person ac¬ 
cused of an offence against either of those 
Acts.— Empress v.Oeoki NandanLal, I L. 
R., 2 All, 806. [Straight, J. April 12, 1880.] 

Six persons acted as arbitrators in a dis¬ 
pute between two of their fellow-villagers, 
and delivered their award in writing. Sub¬ 
sequently, the award was filed in evidence 
by one of the disputants in the civil suit in 
the Court of the Munsif of Cuttack, who, 
on the ground that the document bore no 
stamp, impounded it, and forwvded it to 
the Collector, who ordered the writer to be 
prosecuted. The Deputy Magistrate* to 
whom the case was referred, summoned the 
six persons who had acted as arbitrators, 
and fined them Rs. 25 each. On a reference 
to the High Court by the District Magis¬ 
trate, held that the conviction was illegal, 
and should be set aside; held also that the 
procedure laid down in s. 37 of the Stamp 
Act must be strictly followed, and that, be¬ 
fore a prosecution can be instituted under 
s. 40, the Collector is bound to form an opi¬ 
nion as to whether the offence was commit¬ 
ted with the intention of evading payment 
of the proper duty.— Empress v. Sodda- 
NUND Mahanty, I- L. R., 8 Cal. 259; xo 
C. L. R. 365. [Pontifex and Field, JJ. 
Dec. 14, 1^1.] 

The sale of court-fee stamps without a 
license is not an offence, — Fupress e. 
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Jallu, I. L. R^ 4 AIL ai6. [Stuart, CJ.| aad 
Straight, OldBeld, Brodhurst; and Tyrrel, J J. 
Jaa. 17 . iflfifl.] 

S. 51, Cb. VL of Act I. of 1879, enacts 
that, subject to such rules as may be made 
by the Covernor*General in Council as to 
the evidefkce which the Collector may re¬ 
quire, allowance shall be made by the Col¬ 
lector for impressed stamps spoiled in the 
cases hereinafter mentioned," &c. Accord¬ 
ing to a rule made with reference to that 
section, the Collector may require every 
person claiming a refund under Ch. VI. of 
the said Act, or his duly-authorized agent, 
to make an oral deposition on oath, &c. 

therefore, that the Collector himself 
is the ofBccr, and no other, to whom power 
is ^iven by law to make inquiries into appli¬ 
cations for allowances for spoiled stamps, 
to take evidence on oath in reference there¬ 
to, and to grant or refuse such applications, 
and he cannot delegate his authority in the 
matter. HM, therefore, where a person had 
applied for a refund under Ch. VI. of Act I. 
of 1879^ and the Collector made over the 
application for inquiry to a Deputy Collec¬ 
tor, that the Deputy Collector was not en¬ 
titled to put the witnesses produced by the 
applicant on their oaths, and consequently, 
in reference to the statement of such wit¬ 
nesses, no charge under s. i8x or s. X93 of 
the Penal Code was sustainable,— Empbbss 
V. NiazAli, 1 . L. R., 5 All. 17. [Stuart, 
C.]*, and Straight, ]. July 24, 1882.] 

A BXBCUTBD to B On plain paper an in¬ 
strument which should have been executed 
on a paper bearing a four-anna stamp. B 
filed a suit against A in the Civil Court, and 
produced the instrument in evidence. The 
Civil Court called upon A to pay the duty 
and penalty, and,on A's refusal to pay, im¬ 
pounded the instrument, and sent it to the 
Collector. The Collector, concurring with 
the opinion of the Civil Court, sanctioned 
the prosecution, in the Criminal Court, of 
both A and B, but without requiring the 
payment of the duty and penalty. The 
proaecution resulted in the conviction of A 
under s. 6x of the Stamp Act (1. of 1879), 
and of B of abetment of A's offence, fieid 
that the convictions were illegal, inasmuch 
as the Collector failed to allow an opportu¬ 
nity of paying the duty and penalty. Heldf 
farther, that mere receipt of an unstamped 
instrument did not constitute the offence of 
an abetment of the execution of such an in¬ 
strument.—E mpress v. Janki, 1. L. K., 7 
Bom. Sa. [West and Pinhey, JJ. Nov. 2, 
1882.] 

Thk term " accepting '* used in s- 61 of 
the Stamp Act, 1879, does not mean " re- 
oeiving/^ but" executing as acceptor/’ To 


receive a promissory note not duly stamped, 
and put it in suit, does not constitute an 
offence under s. 61 of the Stamp Act, 1870. 
^Qubbn e. Golam Hossbin Sahbb, I. U 
R., 7 Mad. 71. [Turner, C.J. June 7, 

1883, ] 

A Collector is not bound to hold a 
formal inquiry, or to record proceedings, be¬ 
fore directing a prosecution under s. 40 of 
the Stamp Act, 1879, for an offence against 
the Stamp ‘law. The law does not require 
intention to be proved as a part of such of- 
fence.^Qi/EiN-EMPBBss v. Palani, I. L. R., 
7 Mad. 537. [Turner, C.J., and Hutchins, 
J. July 2$, 1884,] 

Prosecution for an offence committed in 
contravention of s. 64 of the Stamp Act ( 1 . 
of 1879) cannot be instituted unless with the 
previous sanction of the Collector under s. 
69 of the same Act.—Q uebn-Emprbss v. 
Jkthmal, I. L. R., 9 Bom. 27. [West and 
Nanabhai Haridas, JJ. Aug. 24, 1884.] 

An entry made by a creditor in the khatta- 
book of the debtor, and signed by him for 
the payment of a sum of money in discharge 
of a debt, is a "receipt*' within the mean¬ 
ing of s. 3, cl. 17, of the Stamp Act, and, as 
such, must be stamped under art. 52, Sch. 1., 
of that Act.— Queen-Empbbss V. Jaggbr- 
NATH, I, L. R., 11 CaL 267. [Tottenham 
and Ghose, JJ. Feb. 24, 1885.] 

A DEBTOR, having paid a sum of money to 
his creditor, accepted from the latter an un¬ 
stamped receipt, promising to affix a stamp 
thereto, Held that this did not constitute 
abetment, within the meaning of a. X07 of 
the Penal Code, of the offence of making an 
unstamped receipt. Empress v. Bah^uf 
Singh (Weekly Notes, 1885. p. 30) distin¬ 
guished, Empress v, Janki (I. L. R., 7 Bomi 
82) and Empress v. Bhairon (Weekly NoteSt 

1884, p- 37) referred to.—Q ubbn-Empress 
V. Mitthu Lal, I. L. R., 8 All. 18 [Pethe- 
ram, C.J. Oct. 26. 1885.] 

The first paragraph of s. 11 of the General 
Stamp Act (L of 1879) applies to cases in 
which the instrument chargeable with duty 
may be stamped after execution. A bill for 
the monthly salary of a Government official 
was sent to the Treasury for payment, when 
it was discovered that the one-anna receipt 
stamp affixed thereto was not cancelled, and 
a prosecution was thereupon instituted by 
the Collector against the official in question, 
who had executed the instcumentt under s. 
62 of the General Stamp Act. The accus¬ 
ed was convicted under that section hy the 
Deputy Magistratei and the District Magis¬ 
trate on appealj holding that, upon the evl- 
dencct the conviction should have been for 
abutment, and not for the principal offcncci 
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altered the finding accordingly to a convic¬ 
tion under s. 109 oF the Penal Code, read 
with ss. 11 and 62 of the General Stamp 
Act. Held that the receipt to the salary- 
bill in question was an instrument which 
was required to be stamped before or at the 
time of execution, and was not of the kind 
contemplated by the first paragraph of s. 11 
of the General Stamp Act; that conse¬ 
quently there was no abetment of any offence 
under ss. 11 and 62 of the Act; that the 
offence which appeared to have been com¬ 
mitted was one under the 2nd paragraph of 
s. 61; but that, no sanction having been 
given by the Collector under s. 69 for a pro¬ 
secution under .s. 61, it was nut advisable to 
interfere further than by setting aside the 
conviction and sentence.— Quebn-Empress 
V. Rahat Ali IvHAN, 1 . L. R., 9 All. 210. 
[Edge, C.J. Nov. 30, 1886.] 

M ACKNOWLEDGED receipt of a cheque for 
Rs. 100 by letter. The letter was not stamp¬ 
ed. Held that M was properly convicted 
under s. 61 of the Indian Stamp Act, 1879 — 
QUBBN- Empress V. MuTriRutANUi,!. L. R., 

11 Mad. 329. [Collins, C.J., and Muttusami 
Ayyar, ]. Oct. 20, 1887,] 

A District Judge impounded a partition- 
deed produced before him, and forwarded it 
to the Collector under s. 35 of the Stamp 
Act, 1879, being of opinion that the execu¬ 
tant of the deed had committed an offence 
under s. 63. The Collector, under s. 69, 
sanctioned the prosecution of the executant, 
who was convicted by the Magistrate of an 
offence under s. 63 of the Act. On appeal 
the Sessions Court acquitted him on the 
ground that the Collector had not complied 
with s. 37 ib) or s. 40 of the Act. Held that 
the acquittal was wrong. Empress v. Dwar- 
kanaih Ckomdkry ( 1 . L. R., a Cal. 399), Em¬ 
press V. Soddanund Makanty ( 1 , L. R., 8 
Cal. 259), Empress v. Janki { 1 . L. R., 7 
Bom. 82), considered.— Qurbn-Emprbss p. 
Venkatkayauu, 1 . L. R., 12 Mad, 231, 
[Collins, C.]„ and Wilkinson, J. |an. 18, 
x888.] 

Documents which are in form acknow¬ 
ledgments only are not converted into bondij 
as defined in s. 3 , cl. 4 C^j, of the Stamp Act 
(1. of 1870), merely because they contain 
memoranda as to the rate of interest at 
which the loan is made, and are attested by 
witnesbcs. No document can be a bond 
within the above section, unless it is one 
which, by itself, creates an obligation to pay 
the money.— Hika Lal Sircar p, Queen- 
Empress, 1 . L. R., 22 Cal. 757, [Peiheram, 
C.J., and Beverley, J. May 10,189$.] 

The amount payable on a conveyance 
Under the Stamp Act, Sch, 1., art, ai, is 
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properly calculated on the consideration sOt 
forth therein, and not on the intrinsic value 
of the property conveyed.—R bfbxbnce 
UNDER Stamp Act, s. 46, I. L. R., 20 Mad. 
27. [Collins, C.J., and Subramania Ayyar 
and Davies, |J. Sep. 5, 1896.] 

Under s. 61 of Act I. of 1879, 
son accepting a promissory note not duly 
stamped is the person who executes such 
note as acceptor, not a person who merely 
receives the note. The mere receiver of an 
unstamped or insufficiently stamped promis¬ 
sory note is not as such liable to any penal¬ 
ty under this section either as principal or 
abettor. Queen v. Gulam Husain Saheb (I. 
L, R., 7 Mad. 71), The Queen v. NadiCha^ 
J*ediiar [24 W. R. 1)1 Empress v. ^anki ( 1 . 
L. R., 7 Bom. 82), and Empress v. Gppal 
Das (Weekly Notes, 1883, p. 145)1 referred 
to.— Queen-Empress v. Nihal Chand, I. 
L. K ., 20 All. 440, [Aikman, J . May 26, 
1898.] 

A made a payment of Rs. 22 to B. At 
A's request, C made a memorandum in 
writing to the following effect; B has re¬ 
ceived Rs. 22,” but affixed no stamp to it. 
He was charged and convicted, under s, 61 
of the Stamp Act (I. of 1879), for not affix¬ 
ing a receipt-stamp to the memorandum. 
Held (reversing the conviction) that the 
memorandum was not a receipt. To con¬ 
stitute a receipt within the meaning of a. 
3 (17) of the Stamp Act, there must be an 
acknowledgment, either express or implied 
of the receipt, and not a mere statement that 
money was received.— In re Jamnadas Ha- 
RiNAKAN, 1 . L. R., 23 Bom. 54. [Parsons 
and Ranade, JJ. Dec. 26, 1^7-] 

The expression " signing otherwise than 
as a witness, etc.," as used in 8. 61 of 
the Stamp Act, means the writing of a per¬ 
son's name by himself or by his authority, 
with the intent of authenticating a docu¬ 
ment as being that of the person whose 
name is so written. An ordinary agent au¬ 
thorized to sign on behalf of his principal 
would fall within this description, and con¬ 
sequently within the purview of the section. 
Where, therefore, a person signed a firm's 
name to certain letters under the authority 
of the firm, the circumstance that the body 
of the letters were written at the dictation 
of the manager of the firm was held not to 
be sufficient to distinguish his case from 
that of any other agent. The term per¬ 
son ” in sections 61 and 64 of the Stamp 
Act, includes the members of a trading 
partnership. So where certain persons, 
members of a firm carrying on business in 
Calcutta as general dealers (which firm had 
acknowledged the receipt of certain wns of 
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.money from one and had refused to grant 
him a stamped receipt), were charged un¬ 
der section 61 of the Stamp Act with having 
granted an unstamped receipt, and under 
section 64 of that Act with having refused 
to grant a duly stamped receipt, it was held 
that their liability depended on whether they 
were in contemplation of law the persons 
who signed the letters of acknowledgment 
or refusal to give the receipt, and not on 
whether they were present at the writing of 
the letters, or knew of the writing of them ; 
provided that it was established by evidence 
that a requisition for a receipt had been 
made under section 58 of that Act.— Qurbn- 
Empress v. Khbtter Moron Chowohry, 
I. L. R, 37 Cal. 324. [Prinsep and Hill, 
]J. Jan. 8, 1900.] 

Art. 29 of Sch. 1 . of the Stamp Act ( 1 . of 
1879) applies to an instrument evidencing 
an agreement to secure the repayment of a 
loan^ executed at the time the loan is made, 
and not to the case of an assignment by way 
of mortgage of a valuable security to secure 
a pre-existing debt. It contemplates an in¬ 
strument contemporaneous with the ad¬ 
vance and with the loan. For the purpose 
of ascertaining what stamp-duty is payable 
on an instrument alleged to be a mortgage, 
it is necessary to see if the instrument is a 
mortgage as defined in the Stamp Act.— 
Quben-Emprkss V. Debbndra Krishna 
Mittsr, 1. L. K., 27 Cal. 587. [Maclean, 
,C*}., and Maepherson, J. Feb. 33, 190a ] 

Two letters were written to petitioner in 
which the writer recommended him to ad¬ 


vance sums of money to the bearers of the Ant % 
letters, and bound himself to repay those 
sums, if lent, in case of default on the part 
of the berrowers. The loans were made by 
petitioner, who kept the letters. A prose¬ 
cution having been subsequently commenced 
against petitioner under section 67 of the 
Scamp Act, 1879, defrauding Govern¬ 
ment of stamp revenue by an illegal device, 
and he having been convicted on the ground 
that when the loans were granted the docu¬ 
ments became letters of guarantee, and as 
such liable to stamp duty : Held that the 
execution of a document which on its face 
required to be and was not stamped could 
not be said to be an art contrivance or 
device not specially provided for by this 
Act or any other law for the time being in 
force; " and that punishment for the act of 
the executant of such a document, if it were 
punishable at all, was provided for under 
section 61 of the Stamp Act, 1879, &nd it 
could not therefore be dealt with under sec¬ 
tion 67. Also that the act of a person 
receiving an unstamped document might 
amount to abetment of an offence, having 
regard to section 61 of the Stamp Act, 1879, 
and to the definition of an “ offence " in 
s. 40 of the Indian Penal Code, and^ if so, 
would be an act provided for by any other 
law for the time being in force/' and so not 
within the terms of s. 67 of the Stamp Act, 

1879.— Queen-Empress v. Somasundaram 
Chbtti, I L. R., 23 Mad. 155. [Subrahma- 
nia Ayyar,C.J., and O’Farreil, J. Aug. 24; 

Sep. 14, 19, 1899.] 
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ACT NO. XIII. OF 1885 * 

INDIAN TELEGRAPH ACT. 


Recizvid the G.-G .'5 assent on the eznd July 1885. 

An Act to amend the Law relating to Telegraphs in India. 

Whereas it is expedient to amend the law relating to telegraphs in India; 
Preamble. It is hereby enacted as follows:— 


PART I. 
Prbuuinary, 


Short title. 


1 . (/) This Act may be called ‘^The Indian 
Telegraph Act, 1885,” 

(a) It extends to the whole of British India and, so far as regards subjects 
Local extent Majesty, to the dominions of Princes and 

States in India in alliance with Her Majesty; and 

(j) It shall come into force on the first day of 
Octol^r 1885. 


Commencement. 


Repeal and savings. 


2 . The Indian Telegraph Act, 1876, is hereby 
repealed. 

But all licenses granted, and rules made under that Act, or any Act thereby 
repealed, and now in force, shall, so far as they could be granted or made under 
this Act, be deemed to have been respectively granted and made hereunder. 


DermUions unIcss there is something repug- 

* ‘ nant in the subject or context,— 

(/) '^Tel^raph ” means an electric, galvanic, or magnetic telegraph, and 
includes appliances and apparatus for transmitting or making telegraphic, tele¬ 
phonic, or other communications by means of electricity, galvanism, or magnetism: 

(2) Telegraph-ofhcer " means any person employed either permanently or 
temporarily in connection with a telegraph established, maintained, or worked by 
the Government or by a person licensed under this Act: 

(j) Message means any communication sent by telegraph, or given to a 
telegraph-officer to be sent by telegrapher to be delivered : 

(^) Telegraph line ” means a wire or wires used for the purpose of a tele¬ 
graph, with any casing, coating, tube, or pipe enclosing the same, and any appli¬ 
ances and apparatus connected therewith for the purpose of hxing or insulating 
the same: 


* For Statement of Objects and Reasons, see Gazette of India, 1884, Pt. V., p, 481; 
for Report of the Select Committee, see 1885, Pt. IV., p. 19a; and for proce^ings 
in Council, see ibid, 18B4, Supplement, pp. 1169 and 1296, and ibid, 1885, Supplement, 
p. irSi. 

This Act has been declared in force in Upper Burma (except the Shan States) by the 
Upper Burma Laws Act (XX. of 1886), s. 6 (/), see now s. 4 and the First Sch^ule to 
the Burma Laws Act (Xlll. of 1898), by which Act XX. of 1886 has been repealed; and 
in the SaathAl Parganas by the Santh^l Parganai Settlement Regulation (III. of 1872). 
s. 3, as amended by the Santhdl Parganas Laws Regulation (III. of 188^. s. 2; and 
British Baluchistan, see s. 3 and schedule to the British Baluchistan Laws Regulation (I. of 
1890). 
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(j) “ Post" raein* t p 08 t, 'pde, standtrdr itay, rtrut^or other above-ground 
contrivance for carrying, suspending, or supporting a telegraph line: 

(6) “ Telegraph-authority ” means the Director-General of Telegraphs, and 
includes any officer empowered by him to perform all or any of the functions of 
the telegraph-authority under this Act: 

(7) “ Local authority ” means any municipal committee, district board, body 
of port commissioners, or other authority legally entitled to, or entrusted by the 
Government with, the control or management of any municipal or local fund. 


PART II. 

PRIVILEGK-S AND POWERS OF THE GoVERNHKNT. 

Exclusive privilc-e in re- ^ 4 - Within British India, the Governor-General 
spect of tele^aphsand power in Council shall have the exclusive privilege of estab« 
to frant licenses. lishing, mainiaining, and working telegraphs : 

Provided that ihe Governor-General in Council may grant a license, on such 
conditions and in consideration of such payments as he thinks fit, to any person 
to establish, maiutaln, or work a telegraph within any part of British India. 

5 s (/) On the occurrence of any public emergency, or in the interest of 
Power for Government to safety, the Govemor-General In Council or 

take possession of licensed a Local Government, or any ofneer specially author- 
teieffraphs, and to order in- iged in this behalf by the Governor-General in Coun- 

terteption of messages. _ 

(/?) lake temporary possession of any telegraph established, maintained, 
or worked by any person licensed under this Act, or 

{b) order that any message or class of message to or from any person or 
class of persons, or relating to any particular subject, brought for 
transmission by, or transmitted, or received by, any telegraph, shall 
not he transmitted, or shall be intercepted or detained, or shall be 
ihsclosod to the Government or an oliicer thereof, mentioned in the 
order. 

(j) Tf any doubt arises as to the existence of a public emergency, or whe¬ 
ther any act done unrler sub-section (/) was in the interest of the public safety, a 
certificate signed by a Secretary to the Government of India or lo the Local Go¬ 
vernment shall be conclusive proof on the point. 

0 . Any Railway Company, on being required so to do by the Governor-Ge- 
Power to establish teiej^aph neral in Council, shall permit the Government to es- 
on land of Railway Company, tablish and maintain a telegraph upon any part of the 
land of the Company, and shall give every reasonable facility for working the same. 

7. (/) The Governor-General in Council may, from time to time, by noti- 
Power to make rules for the h cation in the Gazette of India, make rules* consistent 
conduct of telegraphs. jjjjg conduct of all Of any telegraphs 

established, maintained, or worked by the Government or by persons licensed 
under this Act, 

(^) Rules under this section may provide for all or any of the following, 
among other matters, lhat is to say:— 


♦ For rules franned under this section, see Ga«tte of India, 1807. Pt. I., o. <So. and 
ibid, 18^, Pt. I., p. 139. ' 
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(a) the rates at which, and the other conditions and restrictions subject to 
which, messages shall be transmitted; 

(£) the precautions to be taken for preventing the improper interception 
or disclosure of messages; 

(r) the period for which, and the conditions subject to which, telegrams 
and other documents belonging to, or being in the custody of, tele* 
graph-officers shall be preserved; and 

{d) the fees to be charged for searching for telegrams or other documents 
in the custody of any telegraph-officer. 

(3) When making rules for tlie conduct of any telegraph established, main¬ 
tained, or worked by an}! person licensed under this Act, the Governor-General 
in Council may, by the rules, prescribe fines for any breach of the same: 

Provided that the fines so prescribed shall not exceed tlie following limits, 
namely:— 

(i) when the person licensed under this Act is punishable for the breach, 

one thousand rupees; and, in the case of a continuing breach, a 
further fine of two hundred rupees for every day after the first dur¬ 
ing the whole or any part of which the breach continues; 

(ii) when a servant of the person so licensed, or any other person, is pun¬ 

ishable for the breach, one-fourth of the amounts specified in 
clause i. 


8 . The Governor-General in Council may, at any time, revoke any license 

Revocation of licenses. granted under sccti'on 4, on the breach o£ any of the 
conditions therein contained, or m default of payment 
of any consideration payable thereunder. 


8. The Secretary oi State for India in Council shall not be responsible for 
Government not responsi- any loss or damage which may occur in consequence 
ble for lessor damage. oi any telegraph-officer failing in his duty witli respect 

to the receipt, transmission, or delivers of any message; and no such officer shall 
be responsible for any such loss or damage, unless he causes the same negligently, 
maliciously, or fraudulently. 


PART HI. 

Power to pl^ce Tkcrorapii Lines and Posts. 

Powerfortelegraph-author- 10 .^ The telegraph-authority may, from time 

ity to place and maintain tele- to time, place and maintain a telegraph-line under, 
graph lines and posts. Q\'er, along, or across, and posts in or upon, any im¬ 

moveable property: 

Provided that— 

(a) the telegraph-authority shall not exercise the powers conferred by this 
section except for the purposes of a telegraph established or main¬ 
tained by the Government, or to be so established or maintained; 

(^) the Government shall not acquire any right other than that of user 
only in the property under, over, along, across, in, or upon which 
the telegraph-authority places any telegraph-line or post; and 

* For power of Governor-General in Council to confer upon any public officer any 
of the powers of the telegraph-authority with respect to the placing of lines and posts, 
see thp Electricity Act (Xlll. of 1887), s. 6. 
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{c) except as hereinafter provided, the telegraph-authority shall not exer¬ 
cise those powers in respoot of any property vested in or under the 
control or mana«:emeni tU any local authority, without the permis¬ 
sion of that authority; and 

(r/) in the exercise of the powers conferred by this section, the telegraph- 
authority shall do as little damage as possible; and, when it has 
exercised those powers in respect of any property other than that 
referred to in clause (r). shall pay full compensation to all persons 
interested for any damage sustained by them by reason of the 
I xercise of those powers. 

11 . The telegrapli-authority may, at any t^me, for the purpose of examin- 
Power to enter on property 'ng, repairing, altering, or removing any telegraph- 

in order to repair or removu line Of post, Ciller on the prooerty under, over, along, 
telegraph-lines or posts. across, in, or upon which the line or post has been 

placed. 

Provisions applicable to Property vested in or under the Control or M^anagetnent 

vf Local Authorities. 

12. Any permission given by a local authority under section lo, clause (c), 
Power for local authority to ^ay he given subject to sucli reasonable conditions 

give permission under section as that authority thi > ks fit to impose, as to the pay- 
10, clause (f), subject to con- ment of any expenses to which the authoruy will neces- 

sarily be put in consequence of the exercise of the 
powers conferred by that section, or as to the time or mode of execution of any 
work, or as to any other thing connected with or relative to any work undertaken 
by the telegraph-authority under tliose powers. 

18. When, under the foregoing provisions of this Act, a telegraph line or 
Power for local authuclty to post has been placed by the telegraph-authority imder, 
require removal or alteration over, along, across, in, or Upon any properly vested 
of telegraph-line or p ist. control or management of a local au¬ 

thority, and the local authority, having regard to circumstances which have arisen 
since the telegraph-line or post was so placed, considers it expedient that it should 
be removed, or that its position should be altered, the local authority may re¬ 
quire the telegraph-authority to remove it or alter its position, as the case may be. 

14. The telegraph-authority may, for the purpose of exercising the powers 
Power to alter position of conferred upon it by this Act in respect of any pro¬ 
gas or water-pipes oi drains, perty vested in or under the control or management 
of a local avithority, alter the position thereunder of any pipe (not being a main) 
for the supply of gas or water, or of any drain (not being a main drain): 

Provided that— 

(ii) when the lelegraph-aiUhority ilesires to alter the position of any such 
pipe or drain, it shall give reasonable notice of its intention to do 
so, specifying the time at wliich it will begin to do so, to the local 
authority, and, when the pipe or drain is not under the control 
of the local authority, to the person under whose control the pipe 
or drain is; 

(b) a local authority or person receiving notice under clause [a) may send 
a person to superintend the work, and the telegraph-authority shall 
execute the work to the reasonable satisfaction of the person sq 
sent. 
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1 & (/) If any dispute arises between the telegraph-authority and a local 
Disputes between telegraph- autliofity in cousequcnce of the local authority refus-■ — 

authority and local authority, jng the permission reterred to in section 10, clause (c), 1®* 

or prescribing any condition under section 12, or in consequence of the tele¬ 
graph-authority omitting to comply with a requisition made under section 13, or 
otherwise in respect of the exercise of the powers conferred by this Act, it shall be 
determined by such oHicer as the Local Go\ernnicni may appoint either generally 
or specially in this behalf. 

(2) An appeal from the determination of the officer so appointed shall lie to 
the Local Government; and the order of the Local Government shall be final. 


Provisions applicabh to other Property^ 

16 . (/) If the exercise of the powers mentioned in section 10 in respect of 
Exercise of powers confer- property referred to in clause {d) of that section is 
red by section 10, and disputes resisted Of obstructed, the Disiricl Magistrate may, in 
“opertroth^r^than a discretion, order that the telegraph-authority shall 

local authority. be permitted to exercise them. 


(2) If, after the making of an order under sub-section (r), any person resists 
the exercise of those powers, or, ha^'ing control over the property, does not give 
all facilities for their being exercised, he shall be deemed to have committed an 
offence under section 188 of the Indian Penal Code. 


(j) If any dispute arises concerning the sullicieacy of the compensation to 
be paid under section lu, clause (*1), it shall, on application for that purpose by 
either of the disputing parties to the District Judge within whose jurisdiction the 
property is situate, be determined by him. 

(^) If any dispute arises as to the persons entitled to receive compensation, 
or as to the proportions in which the persons interested are entitled to share in 
it, the telegraph-authority may pay into the Court of the District Judge such amount 
as he deems sufficient, or, where all the disputing panics have in writing admitted 
the amount tendered to be sufficient, or the am'-unt has lieen determined under 
sub-section (j). that amount^ and ilio District J udgo, aUer giving noticclo the parties, 
and hearing such of tlicm as desire lu be heard, shall determiuc the persons en¬ 
titled to receive the compensation, or, as iho case may be the : roportions in which 
the persons interested are entitled to sh ire in 11. 

(5) Every dieter mi nation of a dispuic by a District Judge under sub-section 
(j) or sub-section (,/) siiall be final: 

Provided that notluug in this buli-section shall affect the right of any person 
to recover by suit the whole or any part of any compensation paid by the telegraph- 
authority from the person who has received the same. 


17 . (/) Wlien, under the foregoing provisions of this Act, a telegraph-line 

Removal or alteration of placed by the telegraph authority 

telegraph-line or post on pio- under, over, along, across, in, or upon any property 
perty other than that of a local not being pvo])iTiy vested ill OT under the control or 
authority. manaicmciit of a local authority, and any person en¬ 

titled to do so desires to deal with that projjertv in such a manner as to render it 
necessary or convenient that the tcl- graph line or post should be removed to another 
part thereof, or to a higher or lower level or altered in form, he may require the 
telegraph-authority to remove or alter the line or post accordingly: 

Provided that, if compensation has been paid under section 10, clause {d\^ he 
shall, when making the requisition, lender to the telegraph-authority tlie amount 
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(j) A District Magistrate receiving an application under sub-section (5) may, 
in his discretion, reject die same, or make an order, absolutely or subject to con^- 
ditions, tor the removal of the telegraph-line or post to any other part of the pro- 
perty, or to a higher or lower le^ el, or for the alteration of its form, and the order 
so made shall be final. 

Provisions applicable to all Property, 

18 (/) If any tree staniling or lying near a telegraph-line interrupts, or is 
Removal of trees interrupt- hkelv to interrupt, telegraphic communication, a Ma- 
ing telegraphic Loinmuiiica- gistrate of the first or second class may, on the appli- 

cation of the telegraph authority, cause the tree to be 
removed or dealt with in such other way as he deems ill. 

(^2) When disposing of an application under sub-section (/), the Magistrate 
shall, in the case of any tree in existence before the telegraph-line was placed, 
award to the persons interested in the tree such compensation as bethinks reason¬ 
able, and the award shall be final. 

19 . Every telegraph-line or post placed before the passing of this Act under, 
Telegraph-lines and posts Over, al mg, across, in, Or upon any property for Utc 
placed before the passing of purpose'^ of a telegraph established or maintained by 
this Act. Government, shall be deemed to have been placed 

in exercise of Liic powers conferred by^ an<l after observance of all the require¬ 
ments of, this Act, 


requisite to defray the expense of the removal or alteration, or half of the amount 
paid as compensation, whichever may be the smaller sum. 

(.3) If the telegraph-authority omits to comply with the requisition, the per¬ 
son making it may apply to tlie District Magistrate within whose jurisdiction the 
property is situate to order the removal or alteration. 


PART IV. 

rENAI-TlRa. 

20 > If any perKon establishes, maintains, or ^^o^ks a telegraph within British 
Establishing, maintaining. oihL'rwisc than as permitted by a license granted 

or working unlicensed tele- Under soction 4, or breaks any condition contained in 
graph, or breaking condition such a license, he shall be punished w'ilh line which 
o icense. extend lu one thousand rupees, and with a further 

fine which may extend to five hundred rupees for every week during which ilic line 
is maintained or worked, or the breach of the condition continues. 


21 . If any person, knowing or having reason to believe that a telegraph has 

llsinrrsucht l-ar ^\■' established or is maintained or worked in con- 

sing sue c vgrap is. iravenlion of this Act, i ransmits or receives any message 

by such telegraph, or performs any service incidental thereto, or delivers any 
message for transmission by such telegraph, or accepts delivery of any message 
sent thereby, he shall be punished with fine which may extend to fifty rupees. 


22 . If a Railway Company, or an oflicer of a Railway Company, neglects 
Opposing rstabibhment of OF Tcfuses to Comply with the provisions of section 6 , 
telegraphs on railway-land. it or lie shall be punished witli fine which may extend 
to one thousand rupees for cverj* day during which the neglect or refusal continues. 
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Istruwoo inta^iifiial-roonif 

trespass id telepraph-office^ 28. If any per&ton— TTT 

or obstruction. A0t 

• 

(a) without permission of competent authority, enters the ugnaUrocttn of 
atelegraph-ofiiceof the Government, or of a person licensed under 
this or 

(&) enters a fenced enclosure round such a teleg;raph-office in contraven* 
tion of any rule or notice not to do so, or 

(r) refuses to quit such room or enclosure on being requested to do so by 
any officer or servant employed therein, or 

{d) wilfully obstructs or impedes any such officer or servant in the perform* 
ance of his duty, 

he shall be punished with fine which may extend to five hundred rupees. 

84 . If any person does any of the acts mentioned in section 23 with the 
Unlawfully attempting to intention of unlawfully learning the contents of any 
learn contents of messages. message, orof committing any offence punishable an* 
der this Act, he may (in addition to the fine with which he is punishable under 
section 23) be punished with imprisonment for a term which may extend to one 
year. 

biJSSwIl^tSfSl" 25. If any person, intending- 

(cz) to prevent or obstruct the transmission or deliver}' of any message, or 


(^) to intercept, or to acquaint himself with, the contents of any message, 
or 

(c) to commit mischief, 

damages, removes, tampers with, or touches any battery, machinery, tel^raph* 
line, post, or other thing whatever, being part of, or used in or about, any tele* 
graph, or in the working tliereof, 

lie shall be punished with imprisonment for a term which may extend to 
three years, or with fine, or with both. 


Telegraph-officer or other 
official making away with or 
altering, or unlawfully inter¬ 
cepting or disclosing, mes¬ 
sages, or divulging purport 
of signals. 


26 . If any telegraph-officer, or any person, not 
being a telegraph-officer, but having official duties 
connected with any office which is used as a tele¬ 
graph-office,— 


(a) wilfully secretes, makes away with, or alters, any message which he 
has received for transmission or delivery, or 


(^) wilfully, and otherwise than in obedience to an order of the Governor- 
General in Council, or of a Local Government, or of an officer 
specially authorized by the Governor-General in Council to make 
the order, omits to transmit, or intercepts or detains, any message 
or any part thereof, or otherwise than in pursuance of his official 
duty, or in obedience to the direction of a competent Court, dis¬ 
closes the contents, or any part of the contents, of any message, to 
any person not entitled to recei\'€ the same, or 


(c) divulges the purport of any telegraphic signal to any person not entitled 
to become acquainted with the same, 
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he shftU be punished with imprisonment for a term which may extend.to 
three years, or with fine, or with both. 

27. If any telegraph-offiter transmits by lelegraph any message on which 
Telegrapb.o«cer fraudu- charge prescribed by the Government, or by a 
lentlyGetioin^ncssEges with- person licenst^Q under this Act^ as the case may oe, 
out paymeot. has not been paid intending thereby to defraud the 

Government or that person, he shall be punished with imprisonment for a term 
which may extend to three years, or with fine, or with both. , 


28. If any telegraph-officer, or any person not being a telegraph-officer, 
but having official duties connected with any office 
Misconduct. which is used as a telegraph-office, is guilty of any 

act of drunkenness, carelessness, or other misconduct, whereby the correct trans¬ 
mission or the delivery of any message is impeded or delayed, or if any telegraph- 
officer loiters or delays in the transmission or delivery of any message, he shall be 
punished with imprisonment for a term which may extend to three months, or 
with fine which may extend to one hundred rupees, or with both. 


29. If any person transmits or causes lO be transmitted by telegraph a 
Sending fahricated mes- message which he knows lo be false or fabricated, lie 
sage. shall be punished with imprisonment for a term W'hich 

may extend to tliree years, or with fine, or wiib both. 


30. If any person fraudulently retains, or wilfully secretes, makes away with, 
Retaining a message deii- or detains a message, which ought lo have been de- 
vered by mistake. livered to some other person, or, being required by a 

telegraph-officer to deliver up any such message, neglects or refuses to do so, he 
shall be punished with imprisonment for a term which may extend to two years, 
or with fine, or with both. 


81. A telegraph-officer shall be deemed a public servant within tlie mean- 

ing of sections ]6i, 162, 163, 164, and 165 of the 
Indian Penal Codi’;; and in the definition of ‘‘legal 
remuneration” contained in the said scciion 161, the word “Government” shall, 
for the purposes of this Act, be deemed lo include a person licensed under this 
Act. 

82. Wlioevcr attempts to commit any ofleiice punishable under this Act 
Attempts to commit offen- shall bc punislied With the punishment herein pro- 

vided for ihc offence. 


PART V. 

Suppi.EiiiiNTAr. Provisions. 

88 . (j) Whenever it appears to the Local Government that any act causing 

Power to employ additional P*" ^0 ^ause wrongful damage to any telegraph 

pa}ic« in places where mis- is repeatedly and maliciously committed in any place, 
ediy^amimhted*^*** repeat- and that the employment of an additional police-force 
^ ■ in that place ia thereby rendered necessaiy, the Local 

Government may send such additional police-force as it tliinks fit, to the place, 
and employ the same therein so long as, in the opinion of that Government, the 
necessity of doing so continues. 

{2) The inhabitants of the place shall bc charged with the cost of the addi¬ 
tional police-force, and the District Magistrate shall, subject to the orders of the 
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Local Government, assess the proportion in which the cost shall be paid by the 188 & 
inhabitants according to his judgmeni of their respective means. Act ISk 

(j) All moneys payable under sub- section {2) shall tfe recoverable either under ^ 
the warrant of a Magistrate by distress and sale of the moveable property of the 
defaulter within the local limits of his jurisdiction, or by suit in any competent 
Court. 

{4) The Local Government may, by order in writing, define the limits of any 
place for the purposes of this section. 

34* (/) This Act, in its application to the presidency-towns, shall be read 
AppUcationof Acitopresi* the words “District Magistrate” in section 

dency-townsandRang’oon. 16, Sub-SCCtion (/), and section 17, Sub-sections (^) 
and (j), for the words ** Magistrate of the first or second class” in section 18, 
sub-section (/), and for the word “ Magistrate ” in section 18, sub-section (2), there 
had been enacted the words “ Commissioner of Police ” and for the words “ Dis¬ 
trict Judge” in section 16, sub-sections (j), {4), and (5;), the words “ Chief Judge 
of the Coiut of Small Causes.” 

(2) Section 16, in its application to the town of Rangoon, shall be read as if, 
for the words District Judge,” whenever they occur in that section, there had 
been enacted the words “Judge oF tlie Court of Small Causes.” 

(j) The fee in respect of an application to the Chief Judge of a Presidency 
Court of Small Causes under sub-section tj) of section 16 shall be the same as 
would be payable under the Court Fees Act, 1870, in respect of such an applica¬ 
tion to a District Judge beyond the limits of a presidency-town, and fees for sum¬ 
monses and other processes in proceedings before the Chief Judge under sub¬ 
section (j) or sub-section { 4 ) of that section shall be payable according to the 
scale set forth in the fourth schedule to the Presidency Small Cause Courts Act, 

1882. 


* S. 34 has been added by the Indian Telegraphs (Presidency-towns) Act (XI. of 
1888). 
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ACT NO. VI. OF 1878^ 

THE INDIAN TREASURE-TROVE ACT, 1878. 

EsCKIVKD THR G.rG/s ASSSNT ON THE IJTH FEBRUARY 1878. 

An Act to amend the Lcpo) relating to Treasure-trcveM 

Whereas it is expedient to amend the law relating 
to treasure-trove : It is hereby enacted as follows:— 

Preliminary, 

1 , This Act be called “ The Indian Trea¬ 
sure Trove Act, 1878;*’ 

It extends to the whole of British India ; 

And it shall come into force at once. 


Fumble. 

Short title. 
Extent. 

Commenceinent. 


2. [^Repealed by Act XU, of iSgi, \ 

Interpretation-clause. 3 . In this Act— 

“Treasure." ‘‘Treasure" means anything of any value hid¬ 

den in the soil, or in anything affixed thereto: 

“ Collector *' means (i) any Revenue-officer in independent charge of a dis¬ 
trict, and (2) any officer appointed by the Local Go¬ 
vernment to perform the functions of a Collector 
under this Act.f 

is entitled, under any reservation in an instrument of 
transfer of any land or thing affixed thereto, to trea¬ 
sure in such land or thing, he shall, for the purposes 
of this Act, be deemed to be the owner of such land or thing. 


Collector." 

When any person 
“ Owner." 


Procedure on finding Treasure, 


4. Whenever any treasure, exceeding in amount or value ten rupees, is 
found, the finder shall, as soon as practicable, give to 
the Collector notice in writing— 


Noti< ^ ’ >3 binder of treasure. 


* For the Statement of Objects and Reasons, see Gazette of India, 1877, Pt. V., 
p. 1463; for discussions in Council, see ibidj Supplement, pp 1288 and 1326; ibid, 1878, 
pp. 807 and 387. 

This Act has been declared in force in— 

(/) Angul and the Khondmals by the Angul District Regulation (I. of 1894), s. 3 \ 
(a) The SanthAl Pargunas by the Santhd) Parganas Settlvnnent Regulation ( 111 . 
of 1873), s. 3, as amended by the SanihAI Parganas haws Regulation (III. 
of 18^), s. 3; 

(j) Upper Burma generally (except the Shan States), by the Upper Burma Laws 
Act (XX. of 1886), s. 6. 

It has also been declared, by notiBcation under s. 3 (a) of the Scheduled Districts 
Act (XIV. of 1874), to be in force in the following portions of the de-regulationized Sche¬ 
duled Districts of the Chutea Nagpur Division, namely:— 

The Districts of Hazilribigh. Lohdrdaga, and Manbhum.and Pargana Dbaibhum, 
and the Kolhan in the District of Singbhum, see Gazette of India, 1881, 
f’t* Li P 504- Ths District of L()hdrd:tga included at this time the present 
District of Palamau, which was ••eparated in 1894. 

t In Bombay Mamlatdars have been appointed to perform the functions of Col- 
tectOTS under the Act, see Bombay List of Loral Rnle^ and Orders, Vol. L, Ed. 1896, 
p. 163. 


[Cr. rt M.-64.] 
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(а) of the nature and amount or approximate value of such ti'easure; 

(б) of the place in which it was found ; 

(c) of the date of the finding; 

and either deposit the treasure in the nearest Government Treasury, or give 
the Collector such security as the Collector thinks (it, to produce the treasure at 
such time and place as he may, from time to time, require. 

5 . On receiving a notice under section 4, the CoUector shall, after making 
Notification r e q u i r i n fr Such enquiry (if any) as he thinks fit, take the follow- 

claimants 10 appear. ing steps (namely) :— 

(a) he shall publish a notification in such manner as the Local Govern¬ 
ment from time to time prescribes in this behalf to the effect that, on a certain 
A^\x:{niaitioningit) certain treasure inimtioning ih nature^ amount^ and approximate 
value) was found in a certain place {mentioning it), and requiring all persons 
claiminj? the treasure or any part thereof to appear personally or by agent before 
the Collector on a day and at a place therein mentioned, such day not being 
earlier tlun four months, or later than six months, after the date of tht pub¬ 
lication of such notification; 

(//) when tlic ])lace in which the treasure appears to the Collector to have 
been found was, at the dale of the hnding, in the possession of some person other 
than the finder, the Collector shall also serve on such person a special notice in 
writing to the same effect. 

6 . Any person ha\ing any right to such treasure or any part thereof as 
Forfeiture of right on fail- owner of the place in which it was found or olher- 

ure to appear. ise, an-^ not appearing as required by the notification 

issued under section 5, shall forfeit such right. 

Matters, to he enqiired into 7 * the day notified under section 5 tlie Col¬ 

and determined by the Col- lector shall tause the treasure to be produced before 
'®^^”*** him, and sha‘1 enquire as to and determine— 

[a) the person by whom, liie place in which, and the circumstances under 
which, such treasure was found: and, 

{b) as far as is possible, the person by whom, and the circumstances under 
which, such treasure was hidden. 

8 . If, upon an enquiry made under section 7, the Collector sees reason to 
Time to be allowed for suit believe that the treasure was hidden, within one hun- 
by person claiming the trea- dred years before the date of the finding, by a person 

_ appearing as required by the said notification, and 

claiming such treasure, or by some odier person under whom such person claims, 
the Collector shall mike an order adjourning the hearing of llie case for such 
period as he deems sufficient, to allow of a suit being instituted in the Civil Court 
by the claimant to establish his right. 


When treasure may be de- 9» If, upon such enquiry, the Collector sees no 
dared ownerlHS,^. reason to believe that the treasure was so hidden, or 

if, where a period is fixed under section S, no suit is instituted as aforesaid 
within such period to the knowledge of ihc Collector, or 

if such suit is instituted within such period, and the plaintiff's claim is finallv 
rejected, 

the Collector may declare the treasure lo be ownerless, 
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Any person aggrieved by a declaration made under this section may appeal 187A 
Appeal a^amst such decla- against the same, within two months from the date 
«h6n. thereof, to the Chief Controlling Revenue Authority. 

Subject to such appeal every such declaration shall be final and conclusive. 

10. When a declaration has been made in respect of any tieasurc under 
Proce^iogs subsequent to Section 9,,such treasure shall, in accordance with the 

declaration. provisions hereinafter contained, either be delivered 

to the finder thereof, or be divided between him and the owner of the place in 
which it has been found in manner hereinafter provided. 

11. When a declaration has been made in respect of any treasure as afore- 
When no other person said, and no person other than the finder of such trea- 

claims as owner of place, sure has appeared as required by the notification pub- 
treasure to be given to finder. jished under section 5, and claimed a share of the 
treasure as owner of the place in which it has been found, the Collector shall de¬ 
liver such treasure to the finder thereof. 

12. When a declaration has been made as aforesaid in respect of any trea- 

When only one such per- person other than the finder of such 

son claims, and his claim is treasure has SO appeared and claimed, and the claim 
treasure to be qJ person is nol disputed by die tinder, the Col¬ 
lector shall proceed to divide the treasure between the 
finder and the person so claiming according to the following rule (namely):— 

If the finder and the person so claiming have not entered into any agree¬ 
ment then in force as to the disposal of tlie treasure, Ihree-fourtiis of the treasure 
shall be allotted to such finder, and the residue to such person. If such finder 
and such person have entered into any such agreement, the treasure shall be dis¬ 
posed of in accordance therewith : 

Provided that the Collector may in any case, it he thinks fit, instead of divid¬ 
ing any treasure as directed by this section, 

(fl) allot to either party the whole or more than his share of such treasure, 
on such party paying to the Collector for the other party such sum of money as the 
Collector may fix as the equivalent of the share of such other party, or of the ex¬ 
cess so allotted, as the case may be; or 

(^) sell such treasure or any portion thereof by public auction, and divide 
the sale-proceeds between the parties according to the rule hereinbefore prescribed: 

Provided also that, when the Collector has, by his declaration under section 
9, rejected any claim made under this Act by any person other than the said find¬ 
er or person claiming as owner of the place in which the treasure was found, such 
division shall nol be made until after the expiration of two months without an ap¬ 
peal having been presented under section 9 by the person whose claim has been 
so rejected, ot, when an appeal has been so presented, after such appeal has been 
dismissed. 

When the Collector has made a division under this section, he shall deliver 
and shares to be delivered to tlic parties the portions of such treasure, or the 
to parties. money in lieu thereof, to which they are respectively 

entitled under such division. 

18. When a declaration has been made as aforesaid in respect of any trea- 
tn cm of dispute as to Btire, and two or more persons have appeared as afore- 
pwnenhip of place, proceed- said, and each of them claimed as owner of the place 
11^8 to be stayed. where such treasure was found, or the right of any 
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person who has so appeared and claimed is disputed by the finder of such trea¬ 
sure, the Collector shall retain such treasure, and shall make an order suying Us 
proceedings with a view to the matter being enquired into and determined by a 
Civil Court, 

14 . Any person who has so appeared and claimed may, within one mondi 
. r 1- j' such order, institute a suit in the 

Settlement of such dispute, obtain a decree declaring his right; and 

in every such suit the finder of the treasure and all persons disputing such claim 
bdore the Collector shall be made defendants. 


15 . If any such suit is instituted, and the plaintiff's claim is finally establish* 
, j. . . ed therein, the Collector shall, subject to the provi- 

&Rd division thereupon. . ^. 


sions of section 
and the finder. 


12, divide the treasure between him 


If no such suit is instituted as aforesaid, or if the claims of the plaintiffs in 
all such suits are finally rejected, the Collector shall deliver the treasure to the 
finder. 

16 . The Collector may, at any time after making a declaration under sec- 
Power to acquire the trea- ^011 9, and before delivering or dividing the treasure 
sure on behalf of Government, as hereinbefore provided, declare, by writing under 
his hand, his intention to acquire, on behalf of tiie Government, the treasure or 
any specified portion thereof, by payment, to the persons entitled thereto, of a 
sum equal to the value of the materials of such treasure or portion, together with 
one-fifth of such value, and may place such sum in deposit in his treasuiy to the 
credit of such persons; and thereupon such treasure or portion shall be deemed 
to be the property of Government, and the money so deposited shall be dealt 
with, as far as may be, as if it were such treasure or portion. 


17 . No decision passed or act done by the Collector under this Act sliall 
Decision of Collector final, be called in question by any Civil Court, and no suit 
and no suit to lie against him or Other proceeding shall lie against him for anything 
for acts one onA fi e. exercise of the powers, hereby 

conferred. 


18 . A Collector making any enquiry under tins Act may exercise any 
Collector to exercise powers power conferred by the Code of Civil Procedure^ on 
qf Civil Court. a Civil Court for the trial of suits. 


Power to make rules. 


19 . The Local Government may, from time to 
time, make rulesf consistent with this Act, to regulate 
proceedings hereunder. 


Such rules shall, on being published in tiie local Gazette, have the force of 

law. 


* See Act XlV. of 1882, s. 3. 

f For rules made under the powers conferred by this section in*“ 

Bombay, see Bombay List of Local Rules and Orders, Voh 1 ., Ed. 1896, p. 163: 
Burma, see Burma Laws List, Ed. 1897, p. 80; 

Madras, see Madras List of Local Rules and Orders, Vol. I., Ed. i8g8, p. 111; 
North-Western Provinces and Oudh, see North-Western Provinces and Oudh 
List of Local Rules and Orders, Ed. 1894, p. 55; 

Central Provinces, sec Central Provinces List of Local Rules and Orders, Bd. 
1896.P. aji 

Aisitn, tee Assaoi List of Local Rqles and Orders, Ed. i$93, p. 107. 
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Penalties, 

20 . If the finder of any treasuw fails to give the notice, or does not either 
Penalty oa finder failing to "take the deposit or give the secnrily required by sec- 

five notice, ftc. tion 4, or alters or attempts to alter such treasure so 

as to conceal its identity, the share of such treasuf^i or the money in lieu thereof, to 
which he would otherwise be entitled, shall vest in Her Majesty, 

and he shall, on conviction before a Magistrate, be punished with imprison- 
rnent for a term which may extend to one year, or with fine, or with both. 

21 . If the owner of the place in which any treasure is found abets, within 
Panalty on owner abetting the meaning of the Indian Penal Code, any offence 

offence under section 20. under section 20, tbe share of such treasure, or the 
mOD^ in lieu thereof, to which he would otherwise be entitled, shall vest in Her 
Majesty, 

and he shall, on conviction before a Magistrate, be punished with imprison- 
nxeiijt which rnsLy extnad to six or with hne^ or with both. 
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ACT NO. VI. OF 1864.* 

THE WHIPPING ACT. 

RicinrBD THE G.-G.'s assent on the i8th February 1864. 

An Act to auihoriu the Pumhmni oj Whipping in certain caee^^ 

Whereas it is expedient that, in certain cases, offenders should be liable, un- 
der the provisions of the Indian Penal Code, to the 
punishment of whipping; It is enacted as follows:— 


* Short title, The Whipping Act, 1864. " See the Indian Short Titles Act (XIV. 
of l^). 

For the Statement of Objects and Reasons of the Bill, which was passed into law as 
Act VI. of 1864, see Calcutta Gazette, 1862, p- 751 ; for Proceedings relating to the Bill 
see ibid, Supplement, pp, 28 and 72; Gazette of India, 1864, Supplement, pp. 28,68, and 77, 

Act VI. of 1864 was declared, by the taws Local Extent Act (XV. of 1874), s. 3, to 
he in force in the whole of British India, except as regards the Scheduled Districts. 

It has been applied to the Santhil Parganas by the SanthAl Parganas Settlement Regu¬ 
lation (111. of 1872), s. 3, as amended by the Santbal Parganas Laws Regulation (111. of 
1886); to British Baluchistan and the Agency Territories, by the British Baluchisun 
Laws Regulation (1. of 1^0), s. 3, and the Baluchistan Agency Laws Law, 5. 4 (7), re¬ 
spectively ; to Angul and the Khondmals, by the Angul District Regulation (I. of 1894), 
s. 3; and, save s. 6, to Upper Burma generally (except the Shan States), by the Upper 
Burma Laws Act (XX. of 1886), s. 6. It has been applied, save s. 6, as to which see ap¬ 
pendix tn/ra, to the Shan States [except the States of Hhamti Long and Mong-Mit 
(Momeik) ] by the Shan States Laws and Criminal Justice Order, 1895, Burma Gazette, 
1895, Pt. I., p. 262, and to the Shan State of Mong-Mit (Momeik) and its dependency 
Moog-Lang, by Notification No. is Burma Gazette, 1895 Pt. L, p, 352. Under the no¬ 
tification last mentioned, all enactments then in force in Upper Burma, except those in 
force in the town of Mandalay only, were extended to that State ; to hill-tribes to which 
the Kachin Hill-tribes Regulation (1. of 1895) is applied.—See Regulation I. of 18951 ss. 
I (j) and 3 (/), and to hill-tribes to which the Chin Hills Regulation (V. of 1896) is ap¬ 
plied.—See s. 3 and schedule. 

It has been declared, by notification under s. 3 (a) of the Scheduled Districts Act 
(XIV. of 1874), to be in force in the following Scheduled Districts, namely 

See Gagette of /fufia— 

KumAon and GarhwAl ... ... 1876, Pt. L, p. 605. 

Sindh ... ... ... ... ... 1878, Pt. L, p. 482. 

The District of Kdmnip, Nowgoog, Dairang, Sibsagar, 

Lakhimpur, GoAlpAra (excluding the Eastern DvArs), 

and Cacnar (excluding the North Cachar Hills) .*• 1878, Pt. i., p. 533. 

Coorg ... ... ... ... ... 1878, Pt. L, p. 747. 

Aden ... ... ... ... ... 1879. PL Li P- 434 - 

Jaunsar Bdwar ... ... ... ... 1879, Pt. L, p. 382. 

The Scheduled portion of the MirzApur District ... 1879, Pt. L, p. 383. 

The District of Sylhet ... ... ... > 879 . Pt- 1 '» P- ^ 3 >- 

The Scheduled Districts of the Central Provinces ... 1879, Pt. 1., p 771. 

West Jalpaiguri, the Western DvArs, the Western 
Hills of DArjiling, the DArjiling Tarii, and the Dam¬ 
son Sub-division of the DArjiling District .» 1881, Pt. L, p. 74. 

The Districts of HazAribAeh, Lohfirdsga, and Min- 
bhum, and Pargana Dbdlbhum, and the Kolhdn in 
the District of Singbhum ... ... 1881, Pt. L, p. 374. 

The Porahat Estate in the Singbhum District .•> P^* P ^^59- 

The Andaman and Nicobar Islands ... 1882, Pt. 1., p. 148. 

The Oistrieis of Hazdra, Peshdwar, Kohdt, Bannu, 

Dera Ismail KhAn, and Dera GhAzi Kh&n 1886, Pt. L, p. 48. 

The District of Lahaul ... ... ... >886, Pt. 1., p. 301. 

The North Cachar Hills in the Cachar District, and the 
Eastern DvArs in the GoalpArA District 18971 PL L, p. 299. 
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1864 . 
Act 6. 


WhippiofiT added to pun* 
ishments dncribed in action 
53 of Penal Code. 


1 . In addition toUie ptmiahtncnts described in sec¬ 
tion 53 of the Indian Penal Code, offenders are also li¬ 
able to whipping under the provisions of the said Code. 


2 .* Whoever commits any of the following offences may be punished with 
Offences punish.bJe with whipping in lieu erf any punishment to which he 
whipping in fieu of other pun* lOr sucli offence, be liable under the Indian Penal Code, 
iahment prescribed by Penal that is to say :— 

Code* 


Group A. 

(/) theft, as defined in s. 378 of the said Code; 

(2) theft in a building, lent, or vessel, as defined in s. 380 of the said 
Code; 

(j) theft by a clerk or servant, as defined in s, 381 of the said Code ; 

[4^ theft after preparation for causing death or hurt as defined in s. 382 
of the said Code : 

Group B. 

(5) extortion by threat, as defined in s. 388 of the said Code; 

(/>) putting a person in fear of accusation in order to commit extortion, 
as defined in s. 389 of the said Code : 

Group C» 

(^) dishonestly receiving stolen property, as defined in s. 411 of the said 
Code; 

(<!?) dishonestly receiving property stolen in the commission of a dacoity, 
as defined in s. 412 of the said Code ; 


Group D. 

(0) lurking house-trespass, or house-breaking, as defined in ss. 443 and 
445 of the said Code, in order to the committing of any offence 
punishable with whipping under this section ; 

1 ro) lurking house-trespass by night or house-breaking by night, as defined 
in ss. 444 £md 446 of the said Code, in order to the committing of 
any offence punishable with whipping under this section. 


3 . * Whoever, having been previously convicted of any one of the offences 
On ^'^coDd conviction of specified in the last preceding section, shall again be 
offence mentioned in section convicted of the same offence, or ol any offence in- 
othCT pumshment.® ^ ® ° cl uded in the same group of offences, may be punished 


It has been extended, by notiHcation under s. 5 of the last mentioned Act, to the North- 
Western provinces Tar&t, see Gazette of India, 1876, Pt. 1,, p. 505 ; totheG^ro Hills, the 
Khasi and Jaintia Hills, and the N.lga Hills, see Gazette of India, 1897, Pt. ]., p. 308 ; and 
to the Lushai Hills, see Gazette of India. 1898, Pc. 11., p. 345. 

As to punishment of whipping for certain offences in places in which the Punjab 
Frontier Crimes Regulation (IV. of 1887) is in force, see ss. 1 (3), 8, and 14 {2) of the 
Regulation, and the Punjab Frontier Crimes Regulation (IV. of 1889), s. 2 

“ I think that the Indian Penal Code and the Code of Criminal Prooedare must be 
read as If the Whipping Act (VI. of 1864) formed a part of the Pena) Code from the date 
of its enactment.Per Norman C.J.. 7 B. L. R, 1^. See, too, 5 Mad. H. C. R. 18. 

* Ss. a, 3i and 4, have been substituted by the Indian Criminal T*aw Amendment Art 
(III. of 1895), s, 5, for those originally enacted, 
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with wh^plng in lieu of. or in addition to,* any other punishment to which he may, 
for such ofEencej be liable under the Indian Penal Code. 

4-1 Whoever, having been previously convicted of any one of the following 
ORencespunishable.in case oSences shall be again convicted of the same offence, 
of second conviction, with or of any otience included m the same group of of- 
whipping in addition to other fenccs, may bc punished With whipping in addition to 
punishment, punishment lo which he may be liable under 

the Indian Penal Code, that is to say:— 


leetf, 

AotSt 


Group A. 

(/) giving or fabricating false evidence in such manner as to be punish¬ 
able under section 193 of the Indian Penal Code; 

(2) giving or fabricating false evidence with intent to procure conviction 

of a capital offence, defined in section 194 of the said Code; 

(3) giving or fabricating false evidence with intent to procure conviction of 

an offence punishable with transportation or imprisonment, as de¬ 
fined in section 195 of the said Code; 


Group B. 

{4) falsely charging any person witli having committed an unnatural of¬ 
fence, as defined in sections 211 and 377 of the said Code: 

Group C. 

is) assaulting or using criminal force to any woman with intent to outrage 
her modesty, as defined in section 354 of the said Code; 

(6) rape, as defined in section 375 of the said Code; 

(7) unnatural offences, as defined in section 377 of the said Code; 


Group D. 

iS) robbery or dacoity, as defined in sections 3 90 and 391 of the said Code; 

(9) attempting to commit robbery, as defined in section 393 of the said 
Code; 

(jo) voluntarily causing hurt in committing robber)’, as defined in section 
394 of the said Code: 


Group 

(//) habitually receiving or dealing in stolen property, as defined in sec¬ 
tion 413 of the said Code; 

Group Fn 

it2) forgery, as defined in section 463 of the said Code; 

(/j) forgery of a document, as defined in section 466 of the said Code; 


♦ By s. 391 (s) of the Code of Criminal Procedure (Act V. of 18^), no person shall 
he aentenced to whipping in addition to imprisonment when the imprisonment is for less 
than three months. 

t Ss. a, 3, and 4, have been substituted by the Indian Criminal Law Amendment Act 
(III. of 1893), s. 5, for those originally enacted. 


rCf. Ct. 
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(/^) forgery of a document, as defined in section 467 of the said Code; 
(75) forgery for the purpose of cheating, as defined in section 468 of the 
said Code; 

(/6) forgery for the purpos-? of harming the reputation of any person, as 
defined in section 469 of the baid Code; 

Group G. 

(77) lurking house*trespass or house-breaking, as defined in sections 443 
and 445 of the said Code, in order to the committing of any offence 
punishable with whipping under this section : 

(7<y) lurking house-trespass by night or house-breaking by night as de¬ 
fined in sections 444 and 446 of the said Code, in order to the 
committing of any offence punishable with whipping under this 
section. 

5. Any juvenile offender, wlio commits any offence which is not, by the In- 

Juvenile offenders punish- Penal Code, punishable with death, may, whether 

able with whipping foroffcnces for a first or any otner offence, be punished with whip- 
not punishable with death. pjf,g q [ j^jjy oilier punishment to which he may, 

for such offence, be liable under the said Code. 

Explanation^ —In this section the expression “juvenile offender” means an 
offender who, in the opinion of the Court, is under sixteen years of age,t the de¬ 
cision of the Court on such matter being final and conclusive. 

6 . t Whenever any T-^cal Government shall, by notifications in the official 
When offences specified in Gazette, have declared the provisions of this section to 

section 4 may be punished with be in force in any frontier district, or any wild tract of 
whipping in frontier districts, country Within the jurisdiction of such Local Govern¬ 
ment, any person who shall in such di-^trict or tract of country, after such notifica- 
tion as aforesaid, commit any of the offences specified in section 4 of this Act, 
may be punished with whipping in lieu of any other punishment to which he may 
be liable under the Indian Penal Code. 

7. [Exemption of females and certain convicts^ Repealed by the Code of Ct*/- 
winal Procedare (Act X, of :882)^ 

8 . [Certain classes of Magistrates to be specially tmp&ivered^ Repealed by the 
Code of Criminal Procedure (Act X. of 18^2), 

0 & 10. [Time and mode of wkipping(\ Repealed by the Repealing Act 
(XVLo/s874l\\ 


* To s. 5 this explanation has been added by the Indian Criminal Law Amendment 
Act (III. of 1895). s. 6. 

1r See now s. 4 (a) of the Reformatory School^ Act (VUl. of 1897), where “a youth¬ 
ful offender U defined to be any boy who, at the time of conviction of the offence there 
referred to, is under 15 years of age 

t S, 6 does not apply to Upper Burma (see the Upper Burma Laws Act, XX. of 
1886. s. 6'# or to hi!] tribes to which the Karhin HiU-tribeH Regulation (1. of 1895), is ap¬ 
plied [see Reg. I of 1895. ss. j (j) and 3 (rj], or to hill-tribes to which the Chin Hills Re¬ 
gulation IV. of 1H96) IS applied (see s. 3 and schj. The revised sections applicable there- / 
to are printed in the Appendix, infta, ' 4 

t For notification extending the provisions of the Act in Madras to the Hill Tracts 
adthin the jurisdiction of the Agent to the Governor, Ganjam District, see p. 7 of the 
Madras List of Local Rules and Orders, Ed 1894. 

I For substituted provisions, see now ss. 39® *0 395. Code of Criminal Procedure 
(Act V. of 1898). 
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~ 11 & 12 . [Punishment not to he inflicted if offender not in fit state of healthy 
wr ^ instalments ; procedure in certain cases,] Repealed hy the Code of Criminal 
Procedure (Act X. of i8ja). 


APPENDIX. 

I. Section 6 of Act VI, of 1864, as in force in Upper Burma (except the Shan 
States), runs as follows [see Act XX. of 1886, s. 7(7) (c)]:— 

“6. (/) Notwithstanding anything in the foregoing sections of this Act, a person 
convicted of an offence pecified in the schedule to this Act, c. any of* 
fence which the Local Govt-rnment, with the previous sanction of the Go* 
vernor-General in Council, may add to that schedule, may be punished with 
whipping, either in lieu of, or in addition to, any other punishment to which 
be may be liable. 

** {a) The Local Government may at any time suspend the operation of this section 
in whole or in part in any district or part of a district, and, with the previous 
sanction of the Govern or'General in Council, remove the suspension of its 
operation. 


180 *; 

Acts. 
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“THE SCHEDULE. 

{See section 6 , sub-section /.) 


18S4. 

Aota 


Section of 
Indian 
Penal Code. 


302 

304 

307 

32s 

326 

337 


339 


333 

3H2 


386 

387 

392 

393 

394 

395 

396 

397 

398 

399 

400 

401 

402 
412 
435 


436 

440 

455 

4 SS 

459 

4^ 
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Offence. 


Murder. 

Culpable homicide not amounting to murder. 

Attempt to murder. 

Voluntarily causing grievous hurt. 

Voluntarily causing grievous hurt by dangerous weapons or means. 
Voluntarily causing hurt to extort property or a valuable securityi or to 
constrain to do anything which is illegal, or which may facilitate the com¬ 
mission of an offence. 

Voluntarily causing grievous hurt to extort property ora valuable security, 
or to constrain to do anything which is illegal, or which may facilitate the 
commission of an offence. 

Voluntarily causing grievous hurt to deter public servant from his duty. 
Theft, preparation having been made for causing death, or hurt, or restraint, 
or fear ot death, or of hurt, or of restraint in order to the committing of 
such theft, or to retiring after committing it, or to retaining property taken 
by it. 

Extortion by putting a person in fear of death or grievous hurt. 

Putting or attempting to put a person in fear of death or grievous hurt in 
order to commit extortion. 

Robbery, 

Attempt to commit robbery. 

[ Person voluntarily causing hurt m committing, or attempting to commit, 
robbery, or any other person jointly concerned in such robbery. 

Dacoity. 

Murder in dacnity. 

Robbery or dacoity, with attempt to cause death or grievous hurt. 

Attempt to commit robbery or dacoity when armed with deadly weapon. 
Making preparation to commit daroity. 

Belonging to a gang of persons .issociated for the purpose of habitually 
committing dacoity. 

Belonging to a wandering gang of persons associated for the purpose of 
habitually committing thefts. 

Being one of five or more persons assembled for the purpose of committing 
dacoity 

Dishonestly receiving stolen property, knowing that it was obtained by 
dacoity. 

Mischief by fire or explosive substance with intent to cause damage to 
amount of one hundred rupees or upwards, or, in case of agricultural pro¬ 
duce. ten rupees or upwards. 

Mischier by firo or explosive substance with intent to destroy a house,etc. 
Mischief romninied after preparation made for causing death or hurt, etc. 
Lurking house-trespass or house-breaking, after preparation made for 
cau.sing hurt, assault, etc. 

Lurking house-trespass or house-breaking by night, after preparation made 
for causing hurt, etc. 

Grievous hurt caused whilst committing lurking house-treapzws or house¬ 
breaking 

Death or grievous hurt caused by one of several persons jointly concerned 
in house-breaking by night, etc. 

Criminal intimidation, if threat be to cause death or grievous hurt, etc. 
Abetment of any of the foregoing offences. 

Attempt to commit any of those offences which are not themselves ex¬ 
pressed to be attempts lo commit offences.'' 


f 
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II . Section 6 of Act VI. of 1864 as applicable to hill-tribes to which the Kachin 188 C. 
£Dll-tribes Regulation, 1895, is applied, runs as follows [see Reg. 1 . of 1895, ss. 

I (j) and 3 (/)]:— 

'* Notvrithstanding anything in the foregoing sections of this Act, a person con* 
victed of any offence may be punished with whipping in lieu of, or in addi¬ 
tion to, any other punishment to which he may be liable.” 

III . Section 6 of Act VI. of 1864, as applicable to hill-tribes to which the 
Chin Hills Regulation, 1896, is applied, runs as follows (see Regulation V. of 1896, 
s. 3 and schedule) 

Notwithstanding anything in the foregoing sections, a person convicted of any 
offence may be punished with whipping in lieu of, or in addition to, any 
other punishment to which he may be liable.” 


Rulings under the Whipping Act. 


In the case of adults on a first conviction, 
or in the case of juvenile offenders, whether 
for a first or any other offencei whipping can 
only be in lieu of any other punishment.-* 
QuBEN V. AbDOOL kniTMUTGUR, W. R-, 
1864 (Cr.), 38. [Loch and Seton-Karr, JJ. 
July s, 1864.] 

Meaning of the words '‘execution shall 
be stayed,” in s. 11, Act VI. of 1864.—PRO., 
July 25, 1864, 3 Mad, H. C. R. Ap. i. 

Whipping cannot be added to a sentence 
of imprisonment in the case of a first con¬ 
viction for the offence under punishment.— ; 
Qubbn V. Kantiram, 1 W. R. 24. [Kemp 
and Glover, jj. Nov. 18, 1864] 

S. 3, Act VI. of 1864, does not allow of' 
whipping in addition to imprisonment in the i 
case of a fresh conviction. House-breaking | 
by night and theft form a single and entire ^ 
offence, and cannot be punished separately. 1 
— Queen v. Tonaokoch, 2 W. R. 63. I 
[Jackson and Glover, JJ. April 19, 1865.] 1 

An Honorary Magistrate of Calcutta con- | 
victed the accused of receiving stolen pro- j 
perty with a guilty knowledge, and sentenc- I 
ed him to two months’ imprisonment, and 1 
at the expiration of the term of his imprison- j 
ment, to 20 stripes with a light rattan. 
Phear, J., in quashing the conviction, re¬ 
marked I ” This conviction is bad on the face 
of it, as well because it does not disclose that 
the Court had jurisdiction in respect of the I 
subject-matter of the conviction, as because 
the sentence is illegal. The Act of the Le¬ 
gislature (XIII. of 1856), s. 27, directs im¬ 
prisonment or whipping. There cannot be 
both imprisonment and whipping: the one 
is in lieu of the other.”— Queen v. Spark 
Fyzo, Bourke’s Rep. 269 (O.J.). [Phear, J. 
June 12, 1865.] 

Whipping may be substituted for any 
other punishment for the offence of theft in 
E dwelling-house, etc.—Q ueen v. Junqhoo 


Khan, 3 W. R. 36, [Kemp, J. June a6, 

*865-] 

In order to legalize whipping in addition 
to imprisonment in the case of a second con¬ 
viction, the offence must be the same in both 
cases— Queen v Amarut Sheikh, 4 W. R. 
20. [Glover, J. Oct. 28, 1865.] 

In the case of a conviction of attempting 
to commit house-breaking by night with in¬ 
tent to commit theft, a sentence of whipj;>ing 
was annulled as being illegal. — Reg. 9. 
Yblla valad Parskia, 3 Bom. H. C. R. 37. 
[Courh, C.]., and Newton, J. Nov. 21, 
1866.] 

O.N a reference by a Sessions Judge, un¬ 
der 5. 434 of the Criminal Procedure Code, 
a sentence of whipping in addition to one of 
rigorous imprisonment, in the case of an of¬ 
fence specihed in s. 2 of Act VI. of 1864, 
was annulled, as the offence was not com¬ 
mitted after previous conviction.— Reg. o. 
Surya bin Krishna Mandavakar, 3 Bom. 
H. C. R 38. [Couch, C.J., and Newton 
and Warden, JJ. Dec. 12, 1866.] 

On a reference by a Sessions Judge, under 
s. 434 of the Criminal Procedure Code, a 
sentence of whipping in addition to one of 
rigorous imprisonment, in the case of an of¬ 
fence speciffcd in s. 4 of Act VI. of 1864, 
was annulled, as the prisoner had not been 
previously convicted of the same offence— 
Reg. V. Barji valau Bapu, 4 Bom. H. C. 
R. 5. [Couch, C.J., and Newton, J, July 
24, 1867.] 

Held by the majority that, when a person 
who has not been ”previously convicted” 
[vide s. 4, Act VI. of 1864) is convicted at 
one time of two or more offences, it is illegal 
to sentence him to whipping for one of those 
offences, in addition to imprisonment or 
fine for the other or others; but it is not 
illegal to sentence him to one whipping in 
lieu of all other punishments, ffeid further 




510 


WHIPPING. 


iaB4. 


Rulings undbr the Whipping Act— fonW- 


that, when a person who has been pre¬ 
viously convicted " is convicted at one time 
of two or more offences, he may be punished 
with one, but only one, whippin|^ in addition 
to any other punishment to which, under s. 
46 of the Code of Criminal Procedure, he 
may be liable— Nassir v, Chunorr, g W. 
R. 41; B. L, R., Sup. Vol., 951. [Peacock, 
C.J., and Seton-Karr, Jackson, Phear, and 
Maepherson, JJ. Mar, 12, 1868.] 

When a prisoner, convicted of house 
breaking in order to commit theft,” and of 
“ theft,” both offences being portions of one 
continuous criminal act, was sentenced, on 
the first head of charge, to one year's rigor¬ 
ous imprisonment, under s, 457 of the Penal 
Code, and on the second head of charge to | 
receive twenty stripes under s. 2 of the 
Whipping Act (VI. of 1864). the separate 
sentences (though not illegal) were disap¬ 
proved of, as contrary to the spirit and ; 
intention of the Whipping Act.—R k(.. 
Gbnu uin Aku, 5 Bom. H, C. R. S3. 
[Couch, C.J., and Newton, J. Sep. 16, 
1868.] : 

Under Act VI. of 1864 (the Whipping 
Act) a juvenile offender means a person un¬ 
der the age of sixteen years.—R bu, v. Mu¬ 
hammad Ali valad Akdul Ali, 8 Bom. 
H. C. R. g. [Newton and Tucker, JJ. 
Oct. 13 , i 863 .] 

A SENTENCE of whipping, founded ou a 
previous conviction of the prisoner, is only 
warranted where the subsequent conviction 
is for the same specific o^ence as that m 
respect of which the previous conviction 
applied. A Sessions Judge has no powei to 
suspend a sentence in a case m the absejice 
of appeal —Pro., Ocr. 25, 1869,5 Mad H. 
C. R. Ap, 1. 

A SENTENCE of whipping under s, 4, Act 
VI. of 1864, can only be inflicted in addition 
to other punishment on a second conviction 
of the offences specified therein when the 
first offence was committed some time pre¬ 
vious to the second conviction, though after 
the passing of the Penal Code — Queen v. 
Udov Putnaick, 12 W. R, 68,4 B. L. R. 
A. Cr« 5. [Kemp and Glover, Jj. (Jet. 
28, i86g,] 

When a person is convicted at one time 
of two or more offences punishable under i 
the Penal Code, the Court is empowered to ' 
sentence the prisoner in the one case to 
rigorous imprisonment, and in the other 
case to whipping, under Act Vi. of 1864.— 
pRO.» Feb. i 8, 1870, 5 Mad. H. C. R. Ap. 
18. 

Follows the Full Bench decision ruling 
tbat» when a person who has been previously 
convicted (s. 4, Act VI. of 1864) is a second 


time convicted at one time of two or more 
offences, he may be punished with only one 
whipping in addition to any ether punish¬ 
ment to which, under s. 46 Code of 

Criminal Procedure (Act XXV. of 1861}, 
he may be liable.— Rutten Bewa v. Buhur ; 
J HOWL A V. Buhur, 14 W. R. 7. [Loch and 
Hobhouse, Jj. June 18,1870.] 

A PRISONER convicted of theft in a 
dwelling-house/' who has previously been 
convicted of ” simple theft ” is not thereby 
rendered liable to whipping under Act VI. 
ot 1S64, s. 3.— Reg. Changia valad 
Shumia, 7 Born. H. C. R. 68. [Westropp, 
C.J., and Gibbs and Lloyd, Jj. Sep. 23 , 
1870.] 

The Magistrate convicted the accused 
under s. 380 of the Penal Code, and a pre¬ 
vious conviction having been proved under 
s. 379 of the Penal Code, sentence of impri¬ 
sonment and whipping was passed. Held 
that, in order to justify the sentence of 
whipping, the previous conviction should 
have been in respect of the same specific 
offence.— Pro., Oct. 28, 1870, 5 Mad. H. 
C. R. Ap. 38. 

S. 3 of Act VM. of 1864 (the Whipping 
Act) applies to juvenile as well as to adult 
offenders. That section docs not apply to 
cases in which the second conviction is for 
an ollence committed previously to the first 
conviction.— Reg. v. Kusa valad Lakhs- 
MAN. 7 Bom. H, C. R. 70. [G'bbs and 
Melvill, JJ. Nov, 17, 1870.] 

A Dei’UTY Magi;strate passed a sentence 
uf six months' rigorous imprisonment and 
whipping of 20 stripes on a person whom 
he convicted of house-breaking. The Ses- 
.^ions Judge on appeal set aside the sen¬ 
tence of whipping, and commuted that 
portion of the sentence into one of rigorous 
imprisonment fur three months. Heldthnt 
the Sessions judge acted rightly in setting 
aside the sentence of whipping, as the con¬ 
viction was a first conviction of the offence; 
but that the commutation of the sentence of 
whipping into one of three months’ rigorous 
imprisonment amounted to an enhancement 
of the sentence which had been passed by 
the Deputy Magistrate, and was therefore 
illegal, having regard to s. 419 of the Code 
of Criminal Procedure. The High Court 
accordingly set aside the sentence of three 
months* additional rigorous imprisonment. 
Per Mitter, J.—S. 12 of the Whipping Act 
(VT. of 1864) refers to the Court by which 
a case is tried in the first instance, and not 
to a Court of appeal. Can a sen¬ 

tence of fine be substituted for one of im- 
prisooment.— Queen v. Bunda Ali, 15 W. 
R. 7; 6 B. L. R. Ap- 95. [Loch and Mit- 
iter, Jj. Jan. 24, 1871.] 
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Rulings under thb Whipping \cr>^conid* 


Asr rttlCf before flog^ging is given as an 
additional punishment, there ought to be 
formal evidence upon the record of the pre¬ 
vious convictions relied on. The convic¬ 
tion and identity of the prisoner ought ro 
be proved in the regular way. A mere 
kaifiat is no evidence whatever.— Quern ti. 
Nuzaa Nushyo. 15 W. R. 52. [Bayley 
and Macpherson, JJ. April 21, 1871,] 


e. Esan Chundsr Dby, ai W. R. 40. 
[Jackson and Ainslie, JJ. Feb. S, 1874.] 

Under Act VI. of 1864, s. 7, a sentence 
of whipping cannot be superadded to one of' 
imprisonment where the imprisonment is 
for more than five years. A Sessions Judge 
has no power under s. 464, Code of Criminal 
Procedure, to alter or set aside a conviction 


and sentence once made and signed by him. 

Held (Kemp and Phear, JJ.. dissenting) I .—Queen v. Poran Mal, 23 W. R. 40. 


that, notwithstanding s 46 of the Code uf 
Criminal Procedure (Act XXV. of 1861), 
a person convicted at the same time of two 
or more offences punishable under the Penal 
Code may, in addition to the punishments 
prescribed by the Penal Code, be sentenced 
towhipping under Act VI. of 1864. The 
Penal Code and the Code of Ciitninal Pro¬ 
cedure must bs read as if the Whipping 
Act formed a part of the Penal Code from 
the date of its enactment, and s. 46 of the 
Code of Criminal Procedure is applicable 
to all offences and punishments .^s prescribed 
by the Penal Code in its present and amend¬ 
ed form. — Moniruddgbn Shamadar r. 
Gour Chunder Sh^madar, 15 W. R Sg; 
7 B. L. R. 165. [Nor nan, Offg C.J , and 
Loch. Bayley, Kemp, Phear, Macpherson, 
and Mitter. J). May 30, 1871. ' 

A SENTENCE ot flogging cannot be carried 
out after the expiration of the limit of 15 
days from date oF sentence provided in s g 
of Act VI. of 1864.— Pro., Nov. 13, 1871. 6 
Mad. H. C. R. Ap. 3S. 

In passing a sentence of whipping in ad¬ 
dition to six months' imprisonment, a De¬ 
puty Magistrate ordered that the prisoner 
should be brought before him at the termina¬ 
tion of the imprisonment and that the sen¬ 
tence of whipping should then he carried 
out. On the recommendation of the Ses¬ 
sions Judge (who referred to s$ 305 and 
310, Act X. of 1872]. the High Court can¬ 
celled the sentence of whipping as having 
become inopcrativt: and incapable of being 
carried out.— HuR Chundrr Kulm. v. 
JUFER Ali, 20 W. R. 72 [Macpherson and 
Morris, JJ. Oct. 34, 1873.] 

A SENTENCE of whipping cannot, with 
reference to Act VI. of 1864, s. 7, be passed 
on a conviction for theft under s. 379, 
Penal Code, as the former section only pro¬ 
vides for sentences of imprisonment for a 
term not exceeding thri-e year.s. The fart 
of previous conviction should, under Act 
X. of 1872, s. 439, be stated in the charge, 
when it is intended to prove them for the 
purpose of enhancing puni.shment. The 
question of proof of previous conviction is 
one of fact which ought to go to the jury, 
gnd must be determined by a jury —Queen 


[K-imp and .Morris, JJ. Mar. 19, 1873,] 

A sentence of whipping passed on a per¬ 
son wno is already under sentence of death 
or transportation or penal servitude, or im- 
pr onment for more than five years, is ille¬ 
gal If the sentence of whipping precede, 
instead of follow, the other sentence, the 
passing of the latter sentence renders the 
iniliction of the whipping illegal.— Pro., 
Apl. 19,1876,1 L. R., 1 Mad. 56. [Morgan, 
C.J , and Holloway. I tines, Kernan, and 
Kindersley, JJ.] 

P WAS convicted by a Magistrate of the 
first class of dishonestly receiving stolen 
pruperty. He confessed on his trial that he 
had twice previously been convicted of theft. 
He was sentenced to be whipped, to be 
rigorously imprisoned, and, on the expira¬ 
tion of the term of imprisonment, to furnish 
S-'curity for good behaviour. Held that the 
ottence of theft not being the same offence 
as that of dishonestly receiving stolen pro¬ 
perty, the punishment of whipping was 
illegal. Held also, with some hesitation, 
that there was evidence as to general 
character adduced before the Magistrate 
which justified him in dealing with P under 
; 505 of Act X. of 187a. Held also that 

the order requiring security should not have 
formed part of the sentence for the offence 
of which P was convicted. A proceeding 
should have been drawn out, representing 
that the Magistrate was satisfied, from the 
evidence as to general character adduced 
before him in the case, that P was by repute 
an offender within the terms of s. 505 of 
Act X. of 1872, and therefore security would 
be required from him, and an order should 
have been recorded to the effect that, on the 
expiry of imprisonment, P should be 
brought up for the purpose of being bouyd. 
—Emprrss fl. Partab, 1. L. R., z All. 666 * 
; Spankie, J. May 20, 1878 ] 

When an accused person is liable to be 
punished under the Whipping Act, 1864, 
the charge must state the liability, and the 
judgment should set out the grounds thereof, 
when that punishment is imposed.— Badya 
w. Reg., I. L. R., 5 Mad. 158- [Innes, J. 
Mar. 15, 188a.] 


Aote. 





SI* WHIPPING. 

Ruliniss UMDER TflS WHKPPtKG ACT^CMirii. 


A PARftOK appointed a Magistrate of the 
•mad daaa under Act X. of 187a is in- 
competent, since the coming into force of 
^Act ^ 1882, to pass a sentence of whip* 

plug, unless he is specially empowered so to 
do according to the provisions of s. 32 of 
the latter Act.^BupRBSS e. Bhacvant 
RavJT, I. L. R., 7 Bom. 303. [Kemball and 
Pin hey, JJ. Mar. 20, 1883.] 

By the term juvenile offender" in s. 5, 
Act'VI. of 1864 (Whipping Act), is meant 
an offender under the age of sixteen years. 
i?fg. V. Mahammad AH (S Bom. H C R. 
0) referred to.— 'Empress v. Din Ali I L 
R.,6 Ail.482. [Duthoic J, June 14, 18S4.] 

A Court has no power, under s. 395 of 
the Criminal Procedure Code, to revise its 
sentence of whipping by inflicting a fine, t 
In cases where the sentence of whipping [ 
cannot be carried out, all that the Court can | 
do is either to remit the whipping alto- ; 


gather, or to sentence iht offender, In lUw 
of such whlppioj^, or of so moob of the 
sentence of whipping as was not carried out, 
to imprisonment, Ac. The word ins* 
prisonment ’ in s. 395 of the Criminal PrO” 
cedure Code means a substantive sentence 
of imprisonment, and not imprisonment for 
default in payment of a fine.—QuSIK»£ir* 
PRESS V. Shhodin, 1 . L. R., 11 All, 3o8u 
[Straight, J. Jan, 5, 1889.] 

Whrn an accused person is sentenced to 
whipping under s. 2 of the Whipping Act 
(VI. uf 1864), the punishment of fine or im¬ 
prisonment, or both, cannot be legally in¬ 
flicted under the Penal Code in addition to 
the whipping. The word ''punishment" 
in s, 2 of the Act means the total of punish¬ 
ments awardable under the Penal Code.— 
Quees-Empress V. Dagadu, 1 . L. R., 16 
Bom. 357. [Jardineand Parsons, JJ, Aug, 
6, 1891.] 
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PREFACE. 


This is a Revised Edition of the Penal Code, in which 
are embodied all amendments made up to date of publication. 

The Rulings of the High Courts in India have been taken 

from the Indian Law Reports, the Weekly Reporter, the 
Bengal Law Reports, and several other Reports, down to 

August 1902. 

To save reference to the Criminal Procedure Code (Act 
\'. of 1898) outer marginal notes are inserted opposite each 
penal section, showing (i) by what Court each offence is 
triable ; (2) whether the police may arrest without warrant or 
not; (3) whether a warrant or a summons shall ordinarily 
issue in the first instance ; (4) whether the offence is bailable 
or not; (5) whether it is conipoundable or not; (6) whether 
sanction to prosecute is necessary or not. 

D. E. CRANENBURGH. 

September igo;i. 
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Emp. V. Abaji Ramrhandra, L L. R., 

15 Bom. 189 578 

,, Abaji Ramrhandm, 1 . L. R., 

16 Boni. 165 ... 577, 57K 

,, Abt)as Ali, 1 . I.. R, 25 Cal. 

. 56c», 575 

,, A bdooi Karim, 1 . 1 .. R., 4 

Cal 18,3 C. L. R. «i ... 167 

Abdool Kiirrrem, I. L. R., 4 

CaJ. 10 $88 

Abdul Hakim, 1 . L. R.. 3 All. 

25.1 . 103, 369 

,, Abdul Kadar Sheriff Saheb, 1 . 

L. R.. 20 Mad 8. 126 

Abdul Kadir, 1 . L. R., 3 All. 

279.' ... 276 

Abdullah, 1. L. R., 7 AH. 385 372 
Abdul Latib valad Abdul Ra- 
himan, i L. R., 10 Bum. 

j86. 3 , 47 », 507 

Abul Hasan, 1. L, R., j All. 

497 . 38s 

Achutha, L L. R., 12 Mad. 92. 200 

Ademma, I. L, R., g Mad. 

369. 394 

Agha Muhammad V'usuf, L 

L. R, 18 All. 88 ... 25,467 

Ajudhia, I. L. R., 2 All. 

644.60, 470. 554 

Ajudhia. I. L. R., 17 All, 

120. 73. 555 

Ajudhia Prasad, L L. R., 17 

All. 436 251 

Ajudhia Singh, 1 . L. R., 10 

All. 3 S« , . 573 

Amar Nath, 1 . L. R„ 5 All. 

3'8.312 

Amarsang Jetha, 1 . L. R., 10 

5 ^. 30s. 4*0 

Amba Prasad, 1 . L. R., ao All, 

5s mwf 141 
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Pag«. 

Emp»«: Amiruddoen, 1. L. R., 3 Cal. 

4xai I C* L. R. 483 ... 302 

,, Anaflt Puranlk, I. h. R., 25 

Bom. 90.133, 624 

li Anant Ram, 1. L. R., 4 All. 

393. 339,271 

Anffa Valayan, I. L. R., 22 

Mad. 15 481,482,511 

„ Annu Khan, 1. L. R., 6 All. 

83 69 

,i Appasami, 1. L. R., 12 Mad. 

» 5 i.5*5.530^559 

„ ^FP^ Subhana, I. L. R., B 

Bom. 200.371 

Arjun, I. L. R., 7 Bom. 

184. 209. 285 

,, Asghar AH, 1. L. R., 6 All. 

6* . 51 

Ashraf AH. 1. L, R., 6 All. 

*29.307 

M Atar AH, I. L. R., xi Cal. 

79 284 

„ Babaji, 1. L. R., 17 Bom. 

127.612 

), Babaji, I. L R., 22 Bom. 

769 ••• ' «• I ■. • 220 

„ Babu Lai, I. L. R.. 6 All. 


Emp. 


509.SM 

Baburam Kansari, I. L. R., 19 

Cal. 190 . 509. 5ri ‘ 

Baikanta Bauri, 1. L. R., 16 

Cal 349 . 234.250 

Bai Rukiihmoni. 1. L, R.. to 

Bom. 340.589 

Hafchshi Ram. I. L. R., 3 All. 

Sox . 220, 229 

Baku. 1 . L. R., 24 Bom. 

587. 133*445 

Bala PatRl. I. L. R., 5 Rom. 

63.480,511 

Baldeo, f. L. R., 3 All. 323 ... 392 
Baldco, I. L. R., 8 AIL 509 ... 557 

Baldeo Sahai, 1 . L. R., 2 AIL ! 

253. >85 I 

Bal Gangadhar THak, I. L. R., 

22 Bom. 112, at p. 128 16. 140 

Balkrisbna Vithal, 1 . L. R., 17 

Bom. 573 .61- 

Balya Somya, 1 . L. R., 15 

Bom, 369.509 

Bana Piinja, J, L. R., 17 Bom. 

360.6s, 174, 411 

Bandhu. I. L, R.. 8 AIL 51 

487* 497* 507 

Banni, I. L. R.. a All. 349. 

60. 384. 396 

Bapuji Dayaram, I. L. R., 10 
l^m. 288 ... 340, 354, 273, 281 

Bflncoif, 1 . L. R., 16 Cal. 238... g 
Basant Lall, 1 . L. R., 27 Cal. 

. 330 . . 3 t >9 

Hasiava, I. L. R., 1 $ Mad, 75 443 
Behala Bibi, U L. R-, 6 Cal. 

789; 8 C, L. R, aoy ... 276. 370 


Page. 

e. Benii 1. L. R., 23 All. 78 483^ 624 
Bhagirath, 1. L. R., 3 All. 383 369 
Bhagwantia, I. L« K., 15 All. 

II .251 

Bharma, 1. L. R., 11 Bom. 

703 .234,253 

Bharmappa, 1. L. R., 12 Mad. 

123. — 375 

Bharosa, I, L. R., 17 All. 123. 

73. ^32 

Bhawani Prasad, 1. L. R., 4 

All. 182 290 

Bholu, I. L. R., 33 All. 124 ... 485 
Bhup Singh, I. I.. R.. 2 AIL 

570.435 

Bhutan, 1. L. K., 16 AIL 472 390 

Hishambar Lai, L L. R., 13 

All. 577 231 

Bisheshar, 1. L. R., 9 All. 645. 

631 *63, 173, 408 
Bisheshar, L L. R., 16 All. 124 286 
Boston, 1. L. R.p 17 Bom. 626 86 

Boyan TElIa), 1. L. R., 11 

Mad. 257 ..413 

Budara janni, I. L. R., 14 

Mad. 121 4 

Buddu, Panj. Rec., No. 24 of 

1880.530 

Budh Sen, I. L. R., 13 AIL 

351 ••• 2|2 

Budh Sing. 1. L. R., 2 AH. 

ioi . 59, 477. 536, 547 

Burke (T.), 1. L. R.. 6 All. 224 507 
Butc'hi, 1. L. R., 17 Mad. 40X 460 

Butto Kristo Doss, L L. R., 3 
Cal. 497 *** 3^ 

Byramji Edalji, I. L. R., I2 

Bom. 437 . 326, 334 

Chait Ram, 1. L. R., 6 AIL 

103. 255 

Chanda, 1. L. R., 18 All. 24 446 

Charu Nayiah, I. L. R., 2 Cal. 

354 . 547 

Chatter Singh, 1. L. R., 2 AIL 

33 .368 

Chenrhugadit, I. L R., 8 

Mad. 421.332 

Chena Ko3’a, I. L. R., 13 

Mad. 353.407 

Chittar, I. L. R., 20 AIL 389. 300 

Chiinni, 1. L. R , 18 AIL 497. 386 

Croft, 1. L, R., 23 Cal. 174. 

58a. 583 

Dada Hanmant, 1, L. R., 20 

Bom. 794. 615,617 

Dal Singh, 1, L. R., 20 AH. 

166.596 

Dala Jiva, 1. L. R, 10 Bom. 

igo.265 

Oalip. 1. L. R, 18 All. 246. 

105, 165. 403 

Daniodaran, 1. L. R., 12 Mad. 

$6.389 

Darba, 1. L. R., x Ail. 461 ... 49 
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Pagb. Pagb. 

Kmp. Vt Daya Bhima, I. L. R., 13 Emp. v, Gonesh Doobey, !• L. R., 5^ 

Bom. 147. 13,492 Cal. 351 ; 4 C, L. R- 580. 

,, Deodbar Singh, J. I-. K., 27 384, 389 

Cal. 144 . 305 „ Gopal Dhaniik, 1 . L. R., 7 CaC 

„ Devji Govindji, I. L. R.. 20 96: 8 C. L. R. 471 ••• *§4 

Bum. 215. 350. 353 Gopal Singh, I. I.. R., 20 Cal 

„ Dhum Singh, I. 1 .. R., C^ All. 316.200 

220... ... ... ... 609 ,, Govinda Pillai, I. L. R., 16 


Ohumuin Ka/er, 7 . L. R., 9 

Cal. 53 . 27 

Dhundi. I. L. R.. 8 All. 304. 518 
Dtljoiir Mibser, i. C R., 2 

Cal. 225. 6 

Oiljouf Misser, I, I^. R , 8 

Cal 225.367 I 

Din All, 1 . L. R., 6 All. 482. 40 

Dorasami, 1 . L. R.. 9 Mad. 

284,^ . 75 

Gahm J. C. . 

R., 3 Bom. 334 12] 

Duma Baidya. 1 . L. R., 19 

Mad. 483.34. 4*. 37«> ' 

Dungar. 1 . L. R, 8 All. j 

.277 

DimgarSingh, 1. L, R.* 7 All. 

29. .. 60, i6i , 

Dwarlca Prasad, I. C. R , 6 

All. 97 .201.230.514 

Ella Boyan, !. 1 .. R.. n Mad. 

,237 .413 

bakira. 1 . L. R., 17 Mad 103. ^og 

Fateh, 1 . [.. R., 5 All. 217. 

^ 71 - 563. 570, 57 ^ 
hatch Singh, 1 . L, R, 12 All. 

432.298 

Fox, I. 1 .. R., 2 All. 522. 384. 402 
Ganda Singh, Panj, Rer., 

No. 11 of 1880 . . 388. 402 

Ganesh Khanderau and 
Ganesh l>a{ilat, I. L R., 

13 Bum 506 ... .211 

(^anga Ram. I. 1 . R , 8 All. 

3^.2y! 

Ganpalrao Ramrhandra, 1 L 
R., 19 Bom. 105 .. 126, 169 

Ganpat Tapidas. 1 , L R,. lo 

Bom. 256.495 

Gasper, I L. R.. 22 Cal. 935. 53 

Gauri Shankar, I. L. R.. 6 

All. 42 ^37. 

Gayadin, L L, R,, 4 All, J48. 

97. 148 

tihiUt'i, 1 . L. R., 7 All. 44 .. 250 

Girjai»hankar Kashiram, J. 1 .. 

R., 15 Bom. 286 ... . . 610 

Gobardhan, 1. L. R., 9 All. 

528. 97, 148 

Goburdhnn Das, I. 1 .. R., 3 

All. 62 .262 

^•obinda, 1 . L. R . 17 All, 

576 . 5tH) 

Gulam Muhumed, I. L. R., 

4 Cal. ]8; 3 C. L. R.> 81. 

59. 167 


Mad 235. 612 

Govinda Punja, 1 . L. R., 8 

Bom. 295. 536 

Gridhari Lai, 1 . L. R., 8 All. 

f)53. 24, 28, 304, 564 

Grish ChunderNiindi, 1 L R., 

7 Cal. 87 ; 8 C. L. R- 387, 290 
Giindya. 1 . L. R., 13 Bom. 

502. 173.408 

Gungaram Sanaram, I. L. R., 

9 Bon ?. 735 ... 4 ^*^ 

Gunning, 1 . L. R.. 2i Cal. 

782 9 

Hnlodhur Pore, 1 . L. R., aCaK 

3S3..139 

Haradhan alias Rakhal Oass 
Ghot-h, 1 . L. R., J9 Cal. 

3«o.24. 515, 574 

Harakh Nath Singh, I, L, K., 

4 All 27 313 

Jlari Lakshman, 1 . L. R., 10 

Bom. 185. 204 

Hurmusji Nuwroji Lord, 1 . 1 .. ‘ 

R., 19 Bum. 715 ••• 329 

Hughob. I. 1 .. R., 14 AIL 25. 

433. 43« 

Hurree Mohun Mythec, 1 L. 

R.. 18 Cal. 49* ^ 086. 390, 409. 

430 

Husain, 1. L. R.. 15 Bom 564. 315 
Idu Beg., 1. L R.,3 All. 776. 

3 ^ 5 . 388, 407 

Imam AIi, I. L. R.. lo All. 

150 33 » 

Imdad Khan, 1 . L. R . S All 

120 49^ 

Imdad Khan. I. L R., h All. 

126 496 

Indarman, 1 . L. R , 3 All. 837. 336 
Irad Ally, I. L. R.. 4 Cal. 869; 

4 C. L. R. 413 ... 308 

Nmail Khan, I. L. R, 8 All. 

649.556 

Ismail vitlaii Fataru, I. L. R., 

II Bom. 659 ... 255,265 

Jagannath Bhikajt Bhavc, 1 . L. 

R , 10 Bom. 183. 538 

Jamnii 1 . L. R , 5 All. 387. 209, 291 
jatnoona, I. L. R., 6 Cal. 620.,. 383 

Janardhan Damodhaf Oikshit, 

I. L. R , 19 Horn. 703 ... 6it 

Janki, 1 . L. R., 7 Bom. 83 ... iiG 
,, Janki Pra.sad, 1 L. R., 8 All. 

29.1. 104,428 

f. JasiHla Nand, 1 . L. R., 20 All. 

501 23a 
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Emp. V* jhabboo Mahton, 1 . L. R., 8 
Cal. 7,19 : *a C. U R., 233. 

33 f 370 

„ Jiwanand) 1 . L. R., 5 All. 221. 

27, S6S 

„ Jtwan Singh, Panj. Rec., No. 10 

of iSto .236 

M Jogayya, 1 . L. R., 10 Mad. 353. 615 
,, Jogendra Chunder Bose, 1. L. 

R., 19 Cal. 35 ...140.141, 6 i2 

>} Jogendra Nath Mukcrjec, 1. T.. 

R., 24 Cal. 320. 105, 154, 219 

„ Jokhu, 1 . L. R., 8 All. 99 ... 336 

Juala Prasad. I. L. R , 5 All. 

62. ... ... 245 

Jubdar Ka^i, 1. L. R., 6 Cal, 

718. 60, 404 

,, judoonath Gangooly, 1. 1.. K., 

2 CaI. 373.367 

„ Jugal Kishorc, I. L. R.. 8 All. 

382. 310 . 284 

,, Kader Nasyer Shah, J. 1 .. R.. 

23 Cal. 604 . 89 

Kahanji, 1 . [.. R. 18 Bom. 

758— 134.177 

„ JCalian, 1 . L. R., J9 Mad 31U ... 309 

,, Kaliyani, 1 . L. R , 19 Mad. 

356.386 

Kallu, I. L. R , 3 All, 60 ... 306 

Kallu, I. L R., 5 All. 233 ... 593 

„ Kalyan Singh, 1. L. R., 16 All. 

409. 569, 623 

„ Kampta Prasad, 1 . 1 ^ R., 1 All, 

530. 185, 18ft 

Kandhaia. 1 . L. K., 7 All. 67. 

3 <>. 3 t> 9 . 3 ** 

Kangla, 1 . 1 .. R.. 23 All 83 ... 555 

Karigowda, 1 . L R., iq Bom. 

5*. 133,288,613 

Karim Buksh. I. L R.. 14 Cal. 

633.284 

Kartic Chimder Dass, 1 . 1.. R , 

i4CaJ 721 . 74 i 75 

Kashmiri. 1 . L. R , i All 625. 356 
„ Kassim Khan, I, 1 /. R , 7 Cal. 

121 ; K C. L. R., 300. 241. 

252,270 

,, Kathaperumal, 1 . C. K., 13 

Mad. 423. 

,, KayemuJIah Mandal, 1 . L. R.. 

24 Cal. 439 .*• 

„ Kellie, I. I,. R.. 17 All. 153 ... 

,, Keshub Mohajan, 1 . L. R , 8 

Cal. 985 .2 

Ketabadi Mundul, I. L. R., 4 
Cal. 764; 2 C. C- R. 507. 

368, 389, 41S>4i 6 
M Khairali, 1 . I., R., 6 All. 304. 449 

„ Khalak I. U R., 11 All. 393. 

75. S08 

1, Khandii, 1 .1.. U., 15 Bom. 194. 

375 ^ :19a 

f, Khandu Singh, I. L. R., 23 

’ Bom. 768. S 75 


13 

165 

496 


Paob 

Hrap* V. Khaiga, I. L. R., 8 All. 665..> 365 
Khem, 1 . L. R., 22 All. 115 ... 251 
Kherode Chunder Mozuindar, 

I.L. R,5CaI. 7r7;6C L. 

R. 118 . 271,571 

Khodai Singh, 3 C, L. R., 527, 2S7 
Khogayi, 1 . C. R., 2 Mad. 122. 367 
Khushala, Panj. Rei., No. 22 

of 1879 ... 216 

Kirpal Sing, 1 . C. R.. 9 All. 

533. 12, SI I 

Kisan Bapu, 1 . L. R., 10 Bom. 

93 . > 9 ^ 

Krishna, I. K R„ 2 All, 713 ... 276 
Krishna Gobinda Dass, 1 . L. R., 

20 Cal. 358 ... 193,205 

Kotayya, I. L. R., 10 Mad. 

355.21, 4S9, 466 

Krishnappa, 1 . I.. R., 7 Mad. 

276. 120, 327 

Krishtappa. 1 . I.. R., 20 Mad. 

31.197 

Kunju Nayar, 1 . 1 .. R., 12 Mad. 

114. 518, 559. 564^ 623 

Kuppu, 1 . L R., 7 Mad. 56a ... 264 
Kiitrapa, I. I.. R., 18 Bom. 

440. 47 

Kutti, I L, R., II Mad. 441... 311 

l.achman Singh, 1 . I.. R., 2 

All. 398 . - - .245 262,303 

Kakshmana, 1 . L> R-, 9 Mad. 

43. 373 

Lakshman Oagdu, I. L. R , 10 

Bom. 512.88. 89. 373 

].alai. I. L. R., 2 All. 301 ... 544 

i.alli, I. K. R., 7 All. 749 . . 277 

Uatif Khan, I. L. R., 20 Bom. 

394. 77-96. 121,413 

I.of.him. 1 . 1 .. R . 8 All. 635, 374.385 
Madho, I. 1 .. R., 4 All. 498 ... 209 
Maganlal, 1 . 1 .. R .6 Bom 622. 13 

.Maganlal and Motilal, I. L. R , 

14 Bom. 115 ... 34. 95 - *86 

Mahabir Tewari, 1 , L, R., 21 

All 263. 34 , 483 

Mahadu, 1 . 1 .. R., 6 Bom. 690. 74 

Maheshri Bakhsh Singh. I. 1 .. 

R., 8 All. 380 233 

Makhan, 1 . L. R-. 15 All. 317. 509 

Malhari, I. L. R.. 7 

73 *. 506.51* 

Malu, I C R., 23 Bom. 706 ... 65 

Mancherji Kavasji Shapurji, 

I. L. R, 10 Bom. 97 ... 338 

Mangal Tekchand, I. L. R., 10 

Bom. 358. 3.373 

Mangal Tekchand, U L. R , 10 

Bom. 274. 374 

Mangesh Jivaji, 1 . L. R., II 

Bom. 376.615,618,633 

.Mannatha Achari, 1 . L R., 17 

Mad. 260. *... 5yJ 

Matabadal, 1 . L. R.. 15 All. 

392. «57 
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£mpk v« Mathora Das, L L. R.. 6 All. 

49 t. J27 

,, ^ Mathura Prasad, 1 . L. R., 21 

All. 127 21 

„ Mati Lai Lahiri, I. L. R . 26 

Cal 560 579 

,, Mayadeb Gossami, J. L. R., 6 

Cal. 7^2; 8 C- L. R. 292 ... 241 
„ Ma^har Hussain, I. L R., 5 

All. 553 303 

„ McCarthy, I. L. R., 9 All. 

420.610 

„ McLeod, I. L. R.. 3 All. 342 ... 608 

.. Meeha. I L. R , 1 All. 637 ... 74 

,, Mehrban Singh, 1 . L. R , 6 

All. 626 253 

Mirchia. I. L. R., 18 All. 364> 3^4 

Mir Ekrar AU. 1 . L, R.^6 Cal. ^ 

482 . 237, 563 

„ Mitthu Lai. 1 . L, R., 8 All. 18. 116 

„ Mohan, 1 . L. R., 8 AIL 622. 374. 385 

Monu, 1 L R., 11 Mad 443 > 9 ^ 

„ Moorga Chetty (S.), I. L. R., 

5 Bom. 338 ... 7, 130 , 506. 

„ Moss, I. L. R., 16 AIL 88 ... 490 

„ Miigapa, I. I. R., tS Bom. 

377 .251 

., Muhammad Alt, 1 . L. R., 93 

AIL 81 300 : 

., Muhammad Ismail Khan, 1 . L. | 

R., 20 All I t; I . 203! 

Muhammad Sa^ Khan, 1 . 1 ^. j 

R , 21 AIL ti3 . 29 , 

Muhammad Shah Khan, 1 . L. i 

R , 20 AIL 307 104 ! 

Mula. 1 . L R.. 2 AIL 150. | 

125, 236. 621 I 

,, Mulua, L L. R , 1 AIL 599 ... 7. 367 I 

„ Municipal Corporation of the 

Town of Calcutta. I. L. R.. i 

3 Cal. 758. 20 : 

.. Muppan, 1 . I.. R., ]6 Mad. I 

401.309 ‘ 

.. Murphy, 1 . L. R.,9 AH.666 ... 489} 

„ Mtissamat Bhagan, Panj Rec., 

No. 4 of 1879 396 

„ Miissamat Dahia, L L. R., 7 

Cal. 121; 8 C. U R. 

300. 241,370 

„ Musst. Dabi, 8 C. L. R. 3cx>252 

„ Naba Kumar Patnaik, 1 Ci 

W. N 146. 75, 486 

„ . Nagappa, 1. L. R., 16 Mad. 

461. 212,295 

Nagappa, 1 . L R , 15 Bom. 

344. 24, 460 

, Nagu, I L. R., 23 Bom. 706 ... 65 

Nalla I. L R., 11 Mad. 145 487,53R 
,, Nana Rahim, I. L. R., 5 Bom. 

140... 73 

,, Nand Kishore, L L. R.. 6 All, 

24S.3S8 

,, Nand Kishoru, 1 . L. R,, 19 AIL 

305. 304 


Pag*. 

£mp. V. Nanjunda Rau, I. L- R*« -GO 

Mad. 79 Mi *- 286 

„ Narayana, 1 L. R., 12 M&d. 

475 .- ^ 3 * 

„ Nanni, ], L. R,. 22 AIL 

. 3 ^ 133 S 

Narotam Das, I, L R., 6 AIL 

98. 364,572 

f, Narsang Pathabfaat, f. L R.,- 

14 Bom 441 ...100,105,112 

Natbu, 1 L. R., 15 All. 19 ... 169 
„ Nayamuddin, 1 . L. R«, j 8 Cal. 

484.. . •■. 174 , 353.393 

„ Nazir Mahomed, I L. R., 5 

Cal. 31; 4 C. L. R. 285 •- 369 

„ Niadar, I. L. R„ to All 580 ... 595 

, Niaz All. 1. L. R, 5 AIL 17. 

206^ 240,. 249 

„ Niddha. 1 . L. R., 14 AIL 38. 

375 . 393 i 

„ NihaL L L R. 9 AIL jifi ... 508 
„ Nipcha, 1 . L R., 4 Cal. 712 ... 292 

„ Nirichan, I L. R. I2 Mad. 

36 ... 64.68,4*6,537,554 

,, Obayya, 1 . L. R., 22 Mad. 

15*.280,483. 4S8,53a 

„ O'Brien, 1 L. R., 2 All. 766. 

3 * 4 , 3 * 9 j 407 

„ O'Brien, L L. R, 19 All* 

111.. . 494 

,j Omsabaksh, 1 . L. R., 3 Bom. 

17*. 43 * 

Paiambar Bakhsh, 1 L R., ji 

All 361 314 

„ Pancham (H.), I L. R., 4 AIL 

19*.370 

,, Papa Sani, 1 L R, 23 Mad. 

159 *** ■■■ 447 

„ Parahu, 1 . L* Rm 5 All. 598 285,997 

Paranga, 1 . I.. R.. 16 Mad. 

463 ^97 

, Parashram Yeshwant, L L. 

R„ 20 Bom. 193 ... 285, 336, 337 
„ Parmeshar Dai, 1 . L. R., 8 

AIL 201 20 

Parshram Rayslngh, J. L. 

R., 8 Bom. 216 ... 242,249 

„ Payag Singh, I. U R-, 12 

All. 550 178 

,, Peelimuthu Tevan, LL. R., 94 

Mad. 124. 155 

,, Pemantle. 1 . L. R., 8 Cal. 

97 * 43 *^ 438 

„ Pershad, L L. R., 7 All. 

414 6t, 162 

„ Piliala, i L. R.,9 Mad. 101 ... 281 

Pir Mahomed, 1 . L. R., ib 

Bom. 254 ... 62, 258, 297 

Pitambur Singh, 1 . L. R., 5 
Cal. 566; 5 C. L, R. 597.** 587 
Piiam Rai, 1 . L. R., S'AU. 

215 •« 285 

Ponnurangan, 1 . L R„ , 10 
Mad. 186. 24, 46$ 
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Fags , 

9f Foomalai Uday^iii L L. R<,idK 

. Mad. . 219, 428 

ji ! .Potadu, U L. R., 11 Mad. 

480 ... ... ... 309 

,, , Pragdat, I.L R.,20 AU. 459 - 97 < MS 
„ Fnin Krishna Surnia^ I. L. 

K< 8 Cal. 969; 10 C. L. 

R. 6 436 

„ Private Mangal Tekchand, 

1 . L. R.^ 10 Bom. 263 ... 3 

,, Pukot Kotu» 1 . L. R., 19 Mad. 

349 *05 

,, Punha, I. L. R., 18 All. 96 ... 48 

„ PursOtam Dass Morarjee^ 1. L. 

K., 24 Cal. 193 . 494 

t, Rachappa, 1 . L. K., 13 Bom. 

109; to C. L. R. 6. 266, 281 

Radha, P»aj. Rec , A?a. 14 {' 

of 1880 4^5 i 

Radha KUhan, I. L. R., 5 I 

All. 36 . 209,291 I 

„ Raghunath Rai, 1 . L. R., 15 i 

AH. 22 .25. *64, 477 i 

,, Raghii Tiwari, I. 1 .. R , 15 I 

All. 336 il« 212 i 

„ Rakhma, 1 . L. R., 11 Bom. I 

59 .327; 

Ram Adbin, i. 1 .. R., 2 All. 

139 .tk>, 160.402 

„ Kamakka, 1 . L. R.. 8 Mad. ! 

S 393 

Ramakrishna. 1 . 1 .. R.. 12 

Mad. 49 487 i 

,, Ramanand. 1 . I^. R.. 3 All. i 

664 608 

„ Ramasami, I. L. R.. 12 

Mad. 148 ...31,96. 126. 130, 579 
,, Ramasami. I. 1 .. R., 13 Macl. 
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THE INDIAN PENAL CODE. 

ACT NO. XLV. OF I860.* 

Reckived the G.-G.’s a.sm;nt on the ^tm Ociohek i860. 


CHAPTER I. 

Introhuction. 

Whekeap ii 18 cxjx'dicnL 10 provide a General 
PrtiiiniWi;. Penal Code for Hrilish India: It is enacted as fol¬ 

lows ; - 

1. This Act shall be called “ The Indian Penal Code/' and shall take 
Title and extent of opera- cftcct , . . .f ihroiifi:hoiit die whoIc ot the territories 
tionof theCode. which are or may become vested in Her Majesty by 

* All offences under the Penal Code arc to be enquired into and tried according to 
the provisious of the Criminal Procedure Code (Act V ot 1R9P).—See ss 5 and 28 of Act 
V, of 1898. 

The Penal Code i*? superseded by the Sindh Froniier Ruj^ulation <V. of 1872), s. 21, 
in so far as that Regulation u inconsistciit with it. 

As to offences which may betrujd summarily, see ss. 260 and 261 ol the Code of Cri¬ 
minal Procedure (Act V, of iHgS). 

The Pena! Code has been applied to oftences committed before the |anuary 1862— 

(1) in the Punjab, by Act IV' ot 1872, 39 

( 2 ) in Ajmere-Merwara. by Re^^. III. ol 1S77, >.. ^9 

The Code has been declaied in force— 

(2) intheSanthal Parg.inas, by Keg. HI, oE 1S72. s, 3 [iS amended by Reg. lil. o( 
1886 

(2) in the Arakan Hill District, by Reg. iX.oi 1874. s. j 

(3) in Upper Burma generriily (except the Shan States'; by die Burma Lawi^ Act 

(XIII. of i8g8), s 4 (/) and Sch. 1. 

(4) in British Baluchistan, by Reg. I. of 1890, s. 3 , 

(5) in Angu! and the Khondiiials, by Reg. I uf 1894, s. 3 : 

(6) in the Kachin Hill-tracts, at> regards hill-tribes twith modifications), by Reg. 

I. of 1S95. s. 3. 

(7) in Chin Hills as regards hill-lnbes twith modifications/, by Reg. V, of ihg 6 . 

The Code has been declared, by notification under .s, 3 (n) ot the Scheduled Districts 

Act (XIV. of 1874), to be in force in the following Scheduled Districts, namely - 

(1) the N.AV. P. Tarai Districts (see Gaifeitii of India. 1876, Pt. I., p, 505) ; and 

(a) the Districts of Hararibagh, Lohard.iga now called the Ranchi District, see 
Calcutta GaBettc, 1890, Pt, 1., p. 44J, and Manbhum, and Pargana Dhal- 
bhum, and the Kollum in the Disturi ol Smgbhutn (.see GasetU of India, 
1881, Pt. I., p. 504) 

By notification under ss. 3 and 5A ot Ihr .same Act it has been declared in force in 
the Pargana of Manpur, in Central India (see Gaecttr 0/ India, 1899, Pt. 11., p-4l9}. 
It has been extended, under s. 5 of the same Act, to the Lushai Hills (sec Notification 
No. 983-P., Gaeette 0/India, 1898, Pt. U., p. 345). 

t la a. I, the words and fi|;ures, ** on and from the first day of May, 1861/' repealed 
by the Repealing and Amending Act (XII. of 1891). Sch. T, have here been omitted* 

4.000. [P. C. a,'i 




INTRODUCTION. 


Sec. 1.] 


[Chaf« I. 


the Statute zi and 22 Victoria, chapter 106,* entitled “An Act for the Better 
Government of India/' . , . . t 


Penal Code extended to Straits Settle¬ 
ments. —Act V. of 1867 extends the Penal 
Code to the Straits Settlements. 

Duty of Magistrate where it is doubt¬ 
ful whether an offence has been commit¬ 
ted in British or Foreign Territory.'- In a 
case where it is doubtful whether the offence 
is committed in British or Foreign Terri¬ 
tory, the question of jurisdiction cannot be 
fuliy determined, unless the Magistrate pro¬ 
ceeds with the investigation, and states what 
in his opinion is proved by the evidence of 
the witnesses.— Mutee Chand Baboo on 
BEHALF OK Horik Chants Baboo V Mohen- 
DRQNATH Haldak, q W. R. 29 [Kemp and 
Jackson, ]]. March 7, 1868] 

Tributary Mehal of Mohurbhunj: Bri¬ 
tish Courts have no jurisdiction to try 
offences committed in.—A British subject, 
residing in Midnaporc, in Bengal, was charg¬ 
ed before the Maharaja of .Mohurbhunj with 
having committed the offence of defamation 
in Mohurbhunj in the I'nbutary Mebais 
On an application made by the accused to 
the Magistrate of Midnapore, objecting to 
be tried by the Raja of Mohurbhunj, the 
Commissioner of Cuttack, who was also 
Superintendent of the Tributary Me ha Is, di¬ 
rected that the case should be transferred to 
Midnapore, and tried by the Magistrate of 
that district, who had the power of an As¬ 
sistant Superintendent of the 7'nbutary 
Mehalb. The accused, while being tried, 
moved the High Court to set :Lsidc the pro¬ 
ceedings at Midnapore, on the ground that, 
the offence not having been committed with¬ 
in the district, the Magistrate was acting 
without jurisdiction. Held that the pro¬ 
ceedings were without jurisdiction. Per 
Cunningham, J.—The Tributary Mehals are 
now, as they were in 1S74, a portion of Bri¬ 
tish India, which the Government of India 
has been pleased to exempt from the ordinary 
law and jurisdiction of the Courts, and to 
govern by means of special officials and 
enactments. Whatever may be the powers 
of Government as to Mohurbhunj, those 
powers do not extend to empowering the 
legally-constituted tribunals of a British dis¬ 
trict to follow in that district, and in the 
case of residents in it, any procedure, and to 
exercise any other jurisdiction than that 


created by the law. Per Prinsep, J.*—The 
territory of Mohurbhunj is a part of British 
India, but at present not subject to any laws 
not specially extended to it. The Tributary 
Mehals being British India, and being ex¬ 
cluded from the operation of all the laws in 
force in British India, unless expressly ex¬ 
tended to them, the orders of Government 
conferring powers on particular ofheers over 
criminal oflences committed within those 
Mehals are ultra 'HuKSES Maha- 

FATRO V DfNOBUNOO PATRO, I. L. R., 7 Cal. 
523. [Cunningham and Prinsep, JJ. July 

13, 1881.] 

A conviction in British India for an of¬ 
fence committed without the Umite of Bri¬ 
tish India is good.—The prisoners, resi¬ 
dents of the district of Singbhum, a district 
in British India, were convicted, under s. 
331 of the Penal Code, at Singbhum, of an 
offence committed in Mohurbhunj. Per 
Garth. C.J.. and Pontifex and Morris, JJ- 
The territory of Mohurbhunj is not within 
the limits of British India ; but, under the 
provisions of s. 9 of Act XXI. of 1879, ^ con¬ 
viction in British India fur an offence com¬ 
mitted without the limits of British India is 
good. Per Mittcr, J.—Mohurbhunj is with¬ 
in the limits of British India, but seeing that 
the Tributary Mehals constitute a ' district * 
within the meaning of the Criminal Proce¬ 
dure Code, and that the superintendent of 
these mehals has been vested with the powers 
of a Sessions Judge under an order of the 
Governircnt of India, a conviction under 
the Penal Code (having regard to the pro¬ 
visions of s. 70 of the Criminal Procedure 
Code) ought not to be set aside. Per Prin- 
sep, J.—Mohurbhunj is within the limits of 
British India; but the Acts which extend to 
British India do not extend to Mohurbhunj. 
‘i'he territory having been expressly placed 
beyond the ordinary legislation, the law in 
force in British India cannot come into oper¬ 
ation there until this exemption has been 
removed.— Empress 'v. Kbshob Mohajan, 
and Empress Udit Prasad, 1. L. R., 6 
Cal. 985. [Garth, C.J., and Pontifex, Morris, 
Mitter, and Prinsep, JJ. Mar. Xi, 1882.] 

Theft at Rajkot: Sessions Court at 
Thana has no jurisdiction to try accused 
for. —The civil station at Rajkot is not part 


* This Statute may now be cited as the Government of India Act, 1858.^-See the 
Short Titles Act, 1896 (59 & 60 Viet., c. 14). 

t In s. I. the words, “except the Settlement of Prince of Wales’s Island, Singapur, 
and Malacca," repealed by the Repealing and Amending Act (Xll. of 1891), Sch. L, have 
here been omitted. 
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of BTitish Indu within the meaning of Stat. 
ai and aa Viet., c. 106. Where the accused, 
a subject of a Native State, committed theft 
at Rajkot civil station, and was found in 
possession of the stolen property at Thana. 
held that, as the offence was not committed 
in British India, and as the accused was the 
subject of a Native State, the Sessions Court 
at Thana had no jurisdiction to try the ac< 
cused for theft, under 5. 382 of the Penal 
Code. But it was competent to try him for 
dishonest retention of stolen property under 
s. 410 of the Penal Code as amended by 
Act VIII. of 1882.— Queen-Emprbss v. 
Abool Lathi valad Ahpul Rahiman, 1 . 1 ^, 
R., 10 Bom. 186. fBirdwood and jardine, 
JJ. Nov. 24,1885.'! 

Island of Perim ; Penal Code and Cri¬ 
minal Procedure Code extend to. —The 
island of Perim, having been occupied with 
a view to its permanent retention by ofRcers 
of the Government ot Bombay, became a 
part of British India within the definition of 
Stat 21 and 22 Vice., c. io 5 , and vested in 
Her Majesty along with the other Indian ter¬ 
ritories under that A 6 t, which became Jaw 
on 2nd September 1858 The Penal Code 
(A£t XLV. of 1860) and the Code of Crimi¬ 
nal Procedure (Art X of 1S82) extend ui 
their entirely to the whole of British India, 
and therefore to the isiland of Penm. S. 7 
of the Criminal Procedure Code gives to the 
Local Government the power to alter the 
local limits of Sessions Divisions, and con¬ 
tinues the Divisions existing when that Code 
came into force. A rjotitiration jssued 
by the Government of Bomh.iy on ihc ^irh 
May 1884 under the above st rtion, inrludtng 
the island of Perim withm the Di¬ 

vision or District of Aden, and empowering 
the oiHcer, from time to time, commanding 
the troops stationed at Perim, in virtue of 
his ofHce, to exercise the powers of a Magis¬ 
trate of the second class within the island, 
and to commit persons for trial to the Court 
of Session at Aden. Held, having regard 
to the language of the Aden Art (II of 
1864), that, for the purposes of s. 7 of the 
Criminal Procedure Code, the Resident’s 
Court at Aden might be considered as a 
Court of Session, and that the local area to 
which the Aden Art ( 11 . of 1864) applied 
was the Sessions Division which was in 
existence at the date of the above notifica¬ 
tion, when the limits thereof were altered by 
the inclusion of the island of Perim A 
prisoner charged with having committed 
murder in the Island of Perim was commit¬ 
ted by the Magistrate at Perim to be tried 
before the Political Resident at Aden. Hav¬ 
ing been found guilty, and sentenced to 
death, he appealed to the High Court of 


Bombay. By the Aden Art (U. of 1864), s. 
29, it is provided that *' no appeal shall lie 
from an order or sentence passed by the Re¬ 
sident in any criminal case." The High 
Court, however, admitted the appeal, being 
doubtful as to whether the above provision 
applied to cases arising in the island of 
Perim.— Queen-Empress v. Mangal Tek- 
CHANO, 1 . L. R., 10 Bom. 258. [Birdwood 
and Jardinc, JJ. Dec. 6, 1^5.] 

Island of Perim : Court of PoliticaJ Re¬ 
sident at Aden has no jurisdiction over 
the. —'Notwithstanding the notification of 
the Government of Bombay (No. 2336), dat¬ 
ed the 6th May 18S4, including the island 
ol Perim within the Sessions Division and 
District of Aden, and empowering the offi¬ 
cer in command of the troops stationed at 
Perim to commit persons for trial to the 
Court of Session at Aden, the Court of the 
Political Resident at Aden had no jurisdic¬ 
tion over the island of Perim, and the Poli¬ 
tical Resident at Aden was not a Judge of a 
Court of Session for that island. Where, 
therefore, a person charged with having 
cu.mmitted murder at Perim was comnritted 
by the Magistrate at Perim for trial in the 
Court of the Political Resident at Aden, 
where he wa< convicted and sentenced to 
death, the conviction was annulled, and the 
ptisoner was ordered to be retried before a 
Court of competent jurisdiction The island 
of Perim. although under the control of the 
Pulitical Resident at Aden, cannot be re¬ 
garded as part of Aden, and the provisions 
of the Aden Act fll. of 1864) are not in force 
ai Perim Act II of 1864 did not create a 
srjj'irato Court of Sf*5»sio» at Aden. The 
Court created was the Court of the Resident, 
and the powers of that Court and of a Court 
of Session are not commensurate.— Quben- 
Empress Private Mangal Tkkchand, 
1. L R,, 10 Bom. 263 [l^ii'dwood and 
jardine, |J Jan. 25, 1886.] 

Tributary Mehal of Kheonjur: Penal 
Code and Criminal Procedure Code not 
applicable to —The Penal Code and Crimi¬ 
nal Procedure Code have no application to 
the Tributary Mehal of Kheonjur, which is 
on precisely the same footing in that respect 
as Mohurbhunj. Certain persons, officers of 
the Maharaja of Kheonjur, one of whom was 
a resident of the Cuttack district, and the 
others residents of Kheonjur, were charged 
before the Deputy Magistrate of Tajpur with 
certain offences under the Penal Code. They 
were convicted, and on appeal to the Ses- 
.sions Judge, the conviction was upheld. It 
was found by the Sessions Judge that the 
scene of the occurrence which gave rise to 
the charges was within the Territory of 
Kheonjur, Held that the Deputy Magis- 
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trate and Sessions Judge had no jurisdiction 
to try the case, and that the conviction most 
be se taside. Htid further that ss. iSa and 
531 of the Criminal Procedure Code had no 
application to the case* The irords ** local 
aiea" used in s. i8a only apply to a local 
area'' over which the Criminal Procedure 
Code applies, and not to a local area in a 
foreign country, or in other portions ot the 
British Empire to which the Code has no 
application ; and similarly s. 531 only refers 
to districts, divisions, sub-divisions, and 
local areas governed by the Code of Crimi¬ 
nal Procedure.—■’I n thb Mattbr of Bi- 
CHITRANUND DaSS V. BhUGBUT PeRAI ; In 
THB Matter of Bichitranund Dass 9. 
Dukhaijana, I. L. R., 16 Cal. 667. [Prin- 
aep and Hill, JJ. May 13, 1889.] 

Penal Code and Criminal Procedure 
Code are in force in the Laccadive 1 slands: 
Conviction quashed, as procedure not ob- 
aerved. —^The Scheduled Districts Act hav¬ 
ing been extended to the Laccadive Islands, 
but no notifications having been made under 
that Act with regard to the criminal law 
to be administered there, the Penal Code 
and the Criminal Procedure Code are in 
force. Accordingly, when the Sub-Collect¬ 
or of Malabar, as such, tried and sentenced 
certain persons on one of the Laccadive Is¬ 
lands, not observing the procedure prescrib¬ 


ed by the Criminal Proeedure Code, Md 
that the proceedings were void, and abould 
be quashed.^l. L. R., 13 Mad. 353. [Mut- 
tusami Ayyar and Weir, jj. Mar. to, ai, 
1890.] 

The Agency Tract of Viaagapatam: ^ 
High Court has jurisdiction over.— The 
High Court set aside a conviction by the 
Agent to the Governor in Vizagapatam on 
a charge of Culpable homicide not amount¬ 
ing to murder, and directed that the accused 
be tried in the Sessions Court at Vizagapa¬ 
tam on a charge of murder. The accused 
was tried accordingly, and was convicted of 
murder, and he appealed to the High Court. 
The Agency Tract of Vizagapatam is a sche¬ 
duled district under Act XIV. of 1874, and 
the Governor in Council extended the opera¬ 
tion of the Criminal Procedure Code of i86x 
to it by a notification made under that Act 
in 1862 In 1863 the Governor in Council, 
by a notification under Act XXIV. of 1839, 
constituted the Agent a Sessions Judge un¬ 
der the Criminal Procedure Code. Held 
that the High Court had jurisdiction to 
direct that the accused be tried by the Ses¬ 
sions Judge under the provisions both of 
the Letters Patent, and of the Criminal Pro¬ 
cedure Code.— Queen-Empress v. Budaha 
Janni, I. L. R., 14 Mad. 121. [Handley 
and Weir, JJ. Sep. 15, 23 1890.'! 


2. Every person shall be liable to punishment under this Code, and not other- 
Punishment of offences com- wise, for every act or omission contrary to the provi- 
mitted within [the said terri- bions thereof, ol which he shall be guilty within the 

said territories.* 


Every person,—Stat. 3 and 4 Will. IV., 
C. 85, empowers the Governor-General in 
Council to make laws and regulations for 
repealing, amending, or altering any laws or 
regulations whatever now in force, or here¬ 
after to be in force, in the territories of India, 
or any part thereof, and to make laws and 
regulations for all persons, whether British 
or native foreigners or otherwise, and for 
all Courts of Justice, whether established by 
Hii Majesty’s Charters or otherwise, and the 
jurisdictions thereof; and for all places and 
things whatsover, within and throughout the 
whole and every part of the said territories; 
and for all servants of the said Company 
within the dominions of Princes and States 
in alliance with the said Company, except 
that he shall not have the power of making 
any laws or regulations which shall in any 


way repeal, vary, suspend, or affect any of 
the provisions of this Act, or any provisions 
of the Acts for punishing mutiny and de¬ 
sertion of officers and soldiers, whether in 
the service of Her Majesty or the said Com¬ 
pany; or any provision or Act hereafter to 
be passed in anywise affecting the said Com¬ 
pany or the said territories, or the inhabi¬ 
tants thereof; or any laws which shall in any 
way affect any prerogative of the Crown or 
the authority of Parliament, or any part of 
the unwritten laws or constitution of the 
United Kingdom of Great Britain and Ire¬ 
land, whereon may depend in any degree 
the allegiance of any person to the Crown 
of the United Kingdom or the sovereignty 
or dominion of the said Crown over any 
part of the said territories.” The question 
of jurisdictioD, however, is dealt with by the 


* In s. 2. the words and figures, ” on and from the first day of May, 1861,” repealed 
by the Repealing and Amending Act (XII of 1891). Sch. I., have here ^en omitted. As 
to offences in territorial waters, see the Territorial Waters Jurisdiction Act, 1878 (41 
b 42 Viet., c. 73). 
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Code of CrimiBal Procedure (Act X. of 
iflSo. now Act V» of 1898). 

And not otherwise.—By the expressiont 
** and not otberwUe/' Is meant that no per> 
son can be punished for any act which 
amounts to an offenre under the Code other¬ 
wise than according to the provisions there¬ 
of. except when the same act is made punish¬ 
able by some local or special law.—Com¬ 
missioners' Second Rep , ss. 537, 538 

Within the said territories.—Stat. 21 and 
22 Victf c. 106, s. I, defines the territories 
throughout which this Act is to take effect 
to be all territories then in the possession 
or under the Government of the East India 
Company, and all territories which may be¬ 
come vested in Her Majesty by virtue of any 
rights vested in, or which might, but for the 
passing of that Act, have been exercised by, 
the said Company in relation to any terri¬ 
tories. 

Kidnapping from British territories: 
Conviction for murder committed in Kuch 
Behar by British subjects temporarily re¬ 
sident there. -^The subject of an Indepen¬ 
dent State, though not amenable to the Bri¬ 
tish Courts on a charge of culpable homi¬ 
cide committed out of British territories 
may be so amenable on a charge of kidnap¬ 
ping from those territories. The Calcutta 
High Court, under Act 1. of 1849, confirmed 
the conviction of two persons for murder 
committed in the independent territory of 
Kuch Behar, they being British subjects, and 
only temporary residents of that State.— 
Queen V. Dhurmon.^rain Moitro, 1 \V, R. 
39. [Kemp and Glover, JJ. Dec. 9 1864.] 

When a subject of the British Govern¬ 
ment Is liable to betried by the Courts of 
this country.—A person who is admittedly 
a subject ot the British Government is liable 
to be tried by the Courts of this country for 
acts done by him, whether wholly within or 
wholly without, or partly within and partly 
without, the British territory in India, pro¬ 
vided they amount together to an offence 
under the Penal Code.-—Q ubkn c. Moulvis 
AhmudoOLLAH, 2 W. R. 60 [Trevor and 
Loch, JJ. April 13,1865.] 

Offence on high seas beyond three 
miles of shore : Charge and punishment 
according to English law ; but trial ac¬ 
cording to procedure of local Court.—In 
prosecuting a British subject for an offence 
committed on beard a British ship upon the 
high seas, Ae/d (duditante, Phear, J.) that he 
must be charged with an offence under the 
Bnglish law; 2, that the punishment must be 
according to English law ; 3, that the trial 
must be according to the procedure of the 
local Court. Therefore, where a British 
subject was charged before the High Court 


with having committed an offence under 7 
Will. IV. and 1 Viet., c. 85, a. a, on board a 
British ship, upon the high seas, within the 
admiralty jurisdiction of the Court, and found 
guilty of an offence under X4and 15 Viet,, c. 
19, s. 5, Ae/d that the conviction was good, 
and that the prisoner would be rightly 
punished with rigorous imprisonmenv’ 
which is defined by s. 53 of the Penal Code 
to be " imprisonment with hard labour,” and 
that the trial had been rightly proceeded 
with under Act Xlll. of 1865. It ought to 
appear upon the face of a charge that it had 
been delivered to the Clerk of the Crown by 
a Justice of the Peace or a Magistrate, but 
its not so appearing is a formal defect only, 
to which objection can only be taken under 
s. 41 of Act XV111, of 1862 before the jury 
has been sworn, and it is not ground for 
arrest of judgment.— Qup.rn «. Thompson, 

I B. L. R. O. Cr. 1. [Peacock, C.J., and 
Phear and Maepherson, JJ, Sep. 3, 1867 ] 

Tiudal of vessel convicted of criminal 
breach of trust committed in Goa : New 
trial. —Where a tindal of a small vessel had 
been convicted of criminal breach of trust 
which appeared to have been committed in 
the Portuguese possession of Goa, but no 
order was recorded by the Sessions Judge of 
Mangalore, who tried the case under s. 9 of 
Act 1. of 1849, Ar/d that there ought to be a 
new trial— Pro., Jan. 10, 1870, 5 Mad. H, 
C. R. Ap. 13. 

British-born subject destroying British 
ship on high seas beyond three miles Of 
shore . The substantive law applicable is 
the English law. but the procedure is the 
Indian law —The substantive law appli¬ 
cable to a British-born subject tried in the 
High Court nf Judicature at Bombay for 
destroying a British ship on the high seas, 
at a distance of more than three miles from 
the shores of Britis^h India, is the English 
law, and not the Penal Code, notwithstand¬ 
ing the provisions of Stat. 30 and 31 Viet, 
c. 124, s. It. The same substantive law is 
applicable to prisoners who conspire to¬ 
gether in Bombay to destroy such ship on 
the high seas, and such ship is to be destroy¬ 
ed in consequence. The procedure appli¬ 
cable in such cases is the ordinary criminal 
procedure of the High Court The question 
whether the Indian Legislature has power to 
legislate with reference to offences commit¬ 
ted on the high seas considered There is 
not any Act of the Indian Legislature now 
in force which provides for the offence of 
destroying a ship when committed at a 
greater distance than three miles from the 
coast, or for the abetment in British India 
of such an offence so committed. — Rbo. v. 
Blmstone Whitwki.l, ef a/., 7 Bom. H.C. 
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R. 8 g, {[Westropp, C.J., and Bayley and 
Grean, JJ. July 30, 1870] 

Offence committed on hi^h seas within 
three miles of shore; Pumshment under 
Penal Code, —An offence committed on the 
hi^b seas, but within three miles from the 
coast of British India, as being committed 
within the territorial limits of British India, 
is punishable under the provisions of the 
Penal Code. The ordinary Criminal Courts 
of the country have jurisdiction over such 
offeDceby virtue of the Stat. 12 and 13 Viet., 
c. 96, ss. 2 and 3, extended to India by Stat. 
23 and 24 Viet., c. 83 . Semhle. —The Go¬ 
vernor'General of India in Council has no 
power to legislate for offences committed on 
the high seas outside the territorial limits of 
British India, though he has power to legis¬ 
late in respect of offences committed on the 
high seas within three miles of its coasts. 
Meaning and effect of Stat. 12 and 13 Vict.,c, 
691 ss. 2 and 3, considered. Queen v. Thomp¬ 
son (1 B. L. R. O. Cr. I) commented on. 
Where certain of the inhabitants of the vil¬ 
lage of Manori, in the Thana District, sallied 
out in boats, and pulled up and removed a 
number of fishing stakes lawfully fixed in 
the sea within three miles from the shore by 
the villagers of a neighbouring village, it was 
held (i) that a Magistrate, F. P., in the Thana 
District, had jurisdiction over the offenders ; 
(ii) that the Penal Code was the substantive 
law applicable to the case ; and (iii) that the 
offence amounted to mischief within the 
meaning of ss 425 and 427 of that Code.— 
Rhg. V . Kastya Rama. 8 Bom. H. C. R 63 
[Kemball, ]. Sep. 20 1871.1 

Mysore no part of British India: Ma^ 
gistrate of Tellicherry has no jurisdiction 
to try a resident of Mysore for criminal 
acts done in Mysore.^Thc Madras High 
Court, having held in Ref;, v. Watson that 
Mysore was no part of HrUish India, held in 
a subsequent case that the Joint Magistrate 
of Tellicherry had no jurisdiction to try a 
resident of Mysore for criminal acts done in 
Mysore.— Pro., 1870,21st November,6 Mad. 
H. C. R 3. 

Where special law provides punish* 
ment, but not Penal Code. —Where there 
is no provision in the Penal Code, and any 
other law provides punishment ior an of¬ 
fence, any person committing such offence 
may be tried under that law.— Messrs 
Wathon ^ Co. V. Baikant Nath Dass, 14 
W. R. 80. [Bayley and Paul, JJ. Dec, 12, 
1870.] 

What led to the passinc: of the Terri¬ 
torial Waters Jurisdiction Act 1878 (41 and 
42 Viet, c. 73). —In 1876, in the case of 
Qu99n V. Keyn (L. R., 2 Ex. D. 63), the 


accusedj who was a foreigner in command 
of a foreign ship, ran, while passing within 
three miles of the shore of England, on a 
voyage to a foreign port, into a British ship, 
and sank her, thereby causing a passenger 
to be drowned. The accused was thereupon 
charged with manslaughter ; but it was held 
that the English Courts had no jurisdiction 
to try him. In consequence of this ruling, 
the Territorial Waters Jurisdiction Act, 
187S (41 and 42 Viet., c. 73) was passed, 
enacting (s 2) that "an offence committed by 
a person, whether he is or is not a subject of 
Her Majesty, on the open sea, within the 
terrirorial waters of Her Majesty's domi¬ 
nions. is an offence within the jurisdiction of 
the Admiral, although it may have been com¬ 
mitted on board or by means of h foreign 
ship, and the person who committed such 
offence may be arrested, tried, and punished 
accordingly,’' 

Conviction for murder committed in 
f 8 dZ set aside,— A prisoner was found 
guilty, and sentenced, under Reg. IV. of 
1797* transportation for life, for a murder 
committed in 1S61, before the Pena] Code 
came into operation, and the case was sent 
up to the High Court to confirm the sen¬ 
tence. Reg. IV. of 1797 was repealed by 
Act XV) 1 . of 1862, and that Act was wholly 
repealed by Acts VIII. of i868 and X. of 
1872. Held, on a reference to a Full Bench, 
that the conviction was illegal, s, 6 of Act I. 
ol 1868, which provides that the repeal of 
any Act or Regulation shall not affect any 
offence committed before the repealing Art 
shall have come in'o operation, not beino 
applicable.—K iufricss ik Diijoi'K M 
I L, R, 2 Cai. 225. [‘(jartb C,J , and 
XeiTip, Maepherson, Markby, and Ainslie, 
jj. Feb. 20, 1877 ] 

Person committing murder in 1855 
punishable under Regulations.—Up to the 
1st January 1862, a person committing the 
offence of murder was liable to trial and 
punishment under the Regulations. By Act 
XVII. of 1S67., the Regulationb prescribing 
piinishnnent.s for offence.s were repealed, 

' except as to any offence committed before 
the ist january 1862 ” By the same Act it 
was declared that no person whoshould claim 
the same should be deprived of any right of 
appeal or reference which he would have 
enjoyed under such Regulations. By s 6 of 
Act 1 . of 186S, the repeal of an Act does not 
affect anything done, or any offence commit¬ 
ted, or any fine or penalty incurred before 
the repealing Act shall have come into 
operation Under the provisions of this 
S'.rction the repeal of Act VII, of 1862 by 
Act VIH of 1868 and Act X. of 187a did 
not, in respect of offences committed before 
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the isC January affect the penalties 

prescribed by such Regulations, nor were 
any of the Regulations prescribing punish¬ 
ments for offences, which were in force before 
the passing of Act XVIE. of 1862, repealed in 
respect of offences committed before the ist 
January 1862, prior to the passing of Act I. 
of 1868. HHd^ accordingly, where a person 
committed murder in the year 1855, that 
such person was punishable under the Re¬ 
gulations. Held also that, inasmuch as such 
right as the right of reference given by s 3 
of Reg. W, of 1797 accrues on conviction, 
and therefore in the present case had not 
accrued before Act XVIl. of 1863 was re¬ 
pealed, it is doubtful whether a person con¬ 
victed of murder committed before the 1st 
January 1862 has such right.^E mpress v. 
MtiLLTA, I. L. R., I All. 599. [Turner and 
Spankie, JJ. Feb. 15, 1878.] 

Bills of exchangee stolen at Mauritius, 
where Penal Code not in force Such 
Bills of exchangee cannot therefore be 
reg^arded as stolen property; Conviction 
quashed.-^The prisoner was tried at Bom¬ 
bay, under s. 411 of the Penal Code, On a 
charge ot having dishonestly received and 
retained stolen property, knowing or having 
reason to believe the same to be stolen pro¬ 
perty. He was also charged, under ss. 108 
(expl. 3) and 109, with having abetted that 
offence. It appeared at the trial that the 
prisoner was a clerk in the employment of 
a mercantile firm at Port Louis, in the island 
of Mauritius. On the 29th October and the 
I5t November 1879. certain letters addressed 
by the Brm to their commission-agent at 
Bombay were abstracted from the post-ofBce 
at Port Louis. The letter^ contained six 
bills of exchange belonging to the hrm for 
an aggregate amount of Rs. 26 550. On the 
1st November 1879, the prisoner sent all six 
bills of exchange in a letter to the manager 
of a bank at Bombay, requesting that the 
several amounts might be collected on the 
prisoner's own account, and remitted to 
him by bills on Mauritius. The.^um.s were 
accordingly realized by the bank, and duly 
remitted to the prisoner. It was not 
denied that the prisoner obtained posses¬ 
sion of the moriey, and used it as hi.s 
own. His defence was that the bilks had 
been given to him in payment of a debt. 
The prisoner was convicted on ail the 
charge.^; bdt the jurisdiction of the Court 
having been challenged on his behalf, the 
question was reserved. Held fur Sargent 
and Melvill, JJ. (West ]., dissentiente)^ 
"'that the bills of exchange, having been 
stolen at Mauritius, in which island the 
Penal Code is not in force, could not be 
regarded as * stolen property * within the 


provisions of s. 4x0, so as to render the 
person receiving them at Bombay liable 
under s. 411; that the High Court of Bom¬ 
bay had, therefore, no jurisdiction ; and that 
the conviction must be quashed." Previ¬ 
ously to the trial at the Sessions the prisoner 
had applied to the Court for commissions to 
Pondicherry and Mauritius to take evidence 
on his behalf. The application was refused 
on the ground that the High Court had no 
authority to issue a commission in such a 
case, but the learned Judge (West, J ) re¬ 
served the question for the Full Court. 
Held that the High Court had no power to 
issue a commission out of the jurisdiction 
in a criminal case on an application by the 
accused.— Empress v. S. Moorga Chbttv, 
I. L- R.. 5 Bom. 338. Overruling Reg, v. 
Lakftya Gomndf 1. L R., I Bom. $0 (see 
under s. 4). [Sargent, Melvill, and West, 
JJ. May 3, 1881.3 

A carrier entrusted with rice at a port 
in British India to convey it to another 
port in British India took it to a port in 
foreigrn territory, and there sold ic : Con¬ 
viction for criminal breach of trust as 
carrier set aside —B, entrusted with riceac 
M (a port in British Indiaj for conveyance 
to C (also a port in British India), took the 
ncc to G, a port in foreign territory, and 
there sold it. He was convicted at M of 
criminal breach of trust as a carrier under 
3. 407 of the Penal Code. Held that the Ses¬ 
sions Court at M had no jurisdiction to try 
the offence under the Code of Criminai 
Procedure. Held also that no offence was 
committed on the high seas so as to give 
the Court jurisdiction under 12 &L 13 Vict., 
c. 29, extended by 23 & 24 Vict., c. 88.— 
B\pu Dai-di «. Rlg., 1 L. R., 5 Mad. 23. 
[Innes and Muttusami Ayyar, JJ. Feb. 86, 
1882.] 

Penal Code and Criminal Procedure 
Code are in force in the Laccadive Islands : 
Conviction quashed as procedure not 
observed.— The Scheduled Districts Act 
having been extended to the Laccadive 
islands, but no notihcations having been 
made under that Act with regard to the 
criniinal law to be administered there, the 
Penal Code and the Criminal Procedure 
Code are in force. Accordingly, when the 
Sub-Collector of Malabar, as such, tried aod 
sentenced certain persons on one of the 
Laccadive Islands, net observing the proce¬ 
dure prescribed by the Criminal Procedure 
Code, held that the proceedings were void, 
and should be quashed.— 1 . L. R., 13 Mad. 
353. [Muttusami Ayyar and Wcir, JJ. 
Mar. 10, 21, 1890.] 

Foreigners Act ( 111 . of 1864): Powers 
of legislAtioii of the Goveroor-Geoersl in 
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Coiiacil.-*On the 3rd July 18941 certain 
foreigners resident in Bombay having been 
arrested by the police, a^d sent to jail under 
warrants issued under ss. 3 and 4 of the 
Foreigners Act (HI. of 1864)1 they applied 
to the High Court, and obtained a rule nisi 
under s. 491 of the Criminal Procedure Code 
(Act X. of 1882), and under Stat, 31 Car. 
ll.i c. 2 (Habeas Corpus Act), calling on the 
Superintendent of the Jail to show cause 
why they should not be set at liberty. In 
the affidavits filed in showing cause against 
the rule, the only reason suggested for their 
arrest was that they were connected with 
loose women residing in a certain district of 
Bombay. It was contended for the pri¬ 
soners that their arrebt and imprisonment 
were illegal—(1) inasmuch as Act III. of 
1864 was ultra vires of the Indian Legisla¬ 
ture (2) that the Act, being intended only 
to secure the “ peace and security ” of Bri¬ 
tish India, was in this case improperly ap¬ 
plied. Held (i) that Act Ill. of 1864 was 
not ultra virffs of the Governor General of 
India in Council ; (2) that it was rightly ap¬ 
plied in the case of the foreigners in ques¬ 
tion, although their residing in Bombay may 
not have been likely to have affected or en¬ 
dangered the peace and security of British 
India, Per Starling, J.^S. 3 of Act III of 
1864 gives the fullest power to the Govern¬ 
ment to order any foreigner to remove him¬ 
self from British India. The Government 
is the sole judge uf what is necessary for the 
peace and security of British India, and. if 
it acted in accordance with the letter of the 
Act, the Court could not inquire into the 
sufficiency of its reasons for so acting A 
separate warrant was issued in the case uf 
each of the foreigners in question ; and all 
were in the same form. The warrant direct¬ 
ed the person whose name appeared in it 
forthwith to remove himself from British 
India by sea/’ and it farther contained the 
following words ; " All officers to whom this 


order may be communicated are required 
to see that it is duly obeyed, and, in the 
event of its being infringra, to apprehend 
and detain the said ( ) in safe 

custody in the jail of Bombay under s. 4 of 
the said Act, until he shall be lawfully dis¬ 
charged therefrom. Each warrant was 
signed by the Secretary to Government, 
and was directed to the Commissioner of 
Police, and to the Superintendent of the Jail. 
Held that the warrants were not valid war¬ 
rants for the following reasons: (1) They 
were irregular, in that they contained an 
order to the person named in them to do a 
certain thing with a further conditional order 
for his imprisonment in the event of his not 
doing it. There ought to have been a se¬ 
parate order to each prisoner to remove 
himself from British India, which order 
should have been duly served upon him. 
Then, in case of his refusal or neglect to 
comply with its terms, there ought to have 
been a further order by the Governor in 
Council authorizing his arrest and detention 
in jail, (s) The persons named in them 
were not indicated with sufficient certainty 
and particularity. The warrants contained 
no description of the persons against whom 
they purported to be directed, and did not 
give their place of residence. (3) By reason 
of the direction contained in them that the 
persons named in them were to remove them¬ 
selves from British India by sea to the places 
mentioned in the warrant The particular 
route to be specified under s. 3 of Act 111 . 
of 1864 i\s intended to be a route in British 
India, and not a route beyond the high seas. 
The Government has no jurisdiction to di¬ 
rect a person’s movements at sea beyond 
the limits of three miles from the shore. (4) 
Per Starling, The warrants were also 
defective inasmuch as they bore no seal.^ 
Alter Caukman v. The Government or 
Bombay, 1. L. R., 18 Bom 636 [Bayley^ 
Acting CJ. and Starling, J. Aug. 3,1^4 ] 


8 .* Any person liable, by any law passed by the Governor-General of India 
Punishment of offences Council, to be tried for an offence committed 
committ^ beyond, but which beyond the limits of the said territories, shall be dealt 
^ within, according to the provisions of this Code for any 

e BfTj ones. committed beyond the said territories in the same 

manner as if such act had been committed within the said territories. 


British-born subject destroying British High Court of Judicature at Bombay for 
ship on high seas beyond three miles of destroying a British ship on thd high seas, 
shore *. The substantive Jaw applicable Is at a distance of more than three miles from 
the Enelish law, but the procedure is the the shores of British India, is the English 
Indsaa Taw.-^ rhe substantive law appli- law, and not the Penal Code, notwithstand- 
cable to a British-born subject tried in the ing the provisions of Stat. 30 and 31 Viet., 


• S. 3 relates to the extra-territorial operation of the Code. 

The words " for any act/’ &c., extend also to illegal omissions. See s. 32, irtfra^ 
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c. 124, s. 11. The same substantive law is 
applicable to prisoners who conspire to¬ 
gether in Bomb^ to destroy such ship on 
the high seas, and such ship is to be destroy¬ 
ed in consequence. The procedure appli¬ 
cable in such cases is the ordinary crinninal 
procedure of the High Court. The question 
whether the Indian Legislature has power to 
legislate with reference to offences commit¬ 
ted on the high seas considered. There is 
not any Act of the Indian Legislature now 
in force which provides for the offence of 
destroying a ship when committed ac a 
greater distance than three miles from the 
coast, or for the abetment in British India of 
such an offence so committed.—R bg. v. 
Slmstonb Whitwbll, et . al ., 7 Bom. H. C. 
R. 89. [Westropp, C.J.. and Bayiey and 
Green, ]J. July 30, 1870.] 

Trial of British seamen for offences 
committed on British ship on the high 
seaSt^A British seaman, who stood charged 
with the murder of a fellow-sailor on board 
a British ship on the high seas, was tried by 
a Judge of the High Court under the Code 
of Criminal Procedure; the chief evidence 
against the prisoner being that given in the 
depositions of the captain and second offi¬ 
cer of the ship, taken on commiiision; this 
evidence was admitted in evidence, and the 
prisoner was convicted and sentenced, it 
was objected that, under s. 267 of the Mer¬ 
chant Shipping Act of 1854 (17 and iS 
Viet., c. 104), the prisoner ought to have 
been tried in every respect as though the 
trial had been held at the Central Criminal 
Court in London, and that the law of evi¬ 
dence to be applied was that prevailing in 
England. Heldy on a case certiRed by the 
Advo' de-General under cl..26 of the Letters 
Patent, 1865, that the prisoner had been 
properly tried according to the ordinary 
practice of the High Court, and that the 
evidence was admissible against him.— 
Qubbn-Eupkbss V. Barton, 1 . L. R., z6 
Cal. 238. [Petheram, C.J, Wilson and 
Norris, JJ. Feb, 7, 1889.] 

Law applicable to offence committed 
within three miles of Goa. —The rule laid 
down in Regina v. Elmstone (7 Bom. H. C 
Rep., C. C., 89), to the effect that English 
and not Indian law is applicable to offences 
committed on the high seas, is altered by 
Stat 37 and 38 Viet., c. 27, which provides 
that such offences shall be tried and punish¬ 
ed according to the local law. The accused, 
who was captain of a native craft, was 
charged with having dishonestly sold his 
cargo, and scuttled his ship in the course of 
a voyage from Aleppy to Bombay. The 
accused was arrested in the Ratnagiri Dis¬ 
trict, and committed for trial to the Sessions 


Judge of Ratnagiri, who convicted him 
under as. 407 and 437 of the Penal Code, 
and sentenced him to five years' rigorous 
imprisonment. In appeal the accused con¬ 
tended that the Sessions Judge of Ratnagiri 
had no j'urisdiction to try the case, ist, be¬ 
cause the first offence, if it took place at all, 
was committed within the territorial waters 
of Goa, and, 2ndly. because the offence, if 
committed on the high seas, could only be 
tried according to the law of England, and 
not according to the Indian Penal Code. 
Held (I) that the Court at Ratnagiri had 
jurisdiction. If the offence were committed 
within three miles of Goa, the Treaty Act 
(IV. of 1880) between England and Portu¬ 
gal as regards the Goa territory conferred 
the right to try such cases in British India. 
(2) If the offence were committed beyond 
the three mile limit and on the high seas, 
the Court had jurisdiction, and the Indian 
Penal Code applied under the provisions of 
Stat. 30 and 31 Vict , c. 124, s. 11, and Stat. 
37 and 38 Vict., c. 27 —Qwkkn.Empress v. 
Sheik Ahdoot. Rahin, 1 . L. R., 14 Bom. 
227. [Scott and Jardine, JJ. Aug 31, 1889.J 
Offence committed on high seas beyond 
three miles of shore : Charge and punish¬ 
ment under English law : Procedure un¬ 
der Indian law. —The following is a true 
copy of a judgment delivered by the High 
Court on a reference . “ This is a reference 
madeby the Chief Presidency Magistrate for 
the town of Calcutta under s. 432, Code of 
Criminal Procedure. In it he states that 
Henry Thomson, steward of the British 
ship Lord Erassey, charged Captain Gun¬ 
ning, mastrr uf the said .«:hip, with offences 
committed on the high seas under ss. 323 
and 504, Indian Penal Code, and he asks 
whether the accused irwi^i be tried under the 
English law, or whether he can be tried un¬ 
der the Indian Penal Code. It ivould appear 
from the case of Queen v. Anderson (L. R., 
z Crown Cases Reserved, p. 161) that if 
Captain Gunning is guilty of any offences, 
it is because of the General Admiralty juris¬ 
diction, or under 17 and iS Vict., c. 104, s. 
267, or 18 and 19 Vict., c. 91, 5. 2i« In each 
case the offence of which he must be tried 
IS an offence under the English law. In the 
case of Queen v. Mount (L. R., C. P C., p. 
283) a question arose, not as to the nature of 
the offence, but as to the amount of punish¬ 
ment that should be inflicted. All doubts 
on that point are now settled by 37 and 38 
Vict., c. 27. The answer, therefore, is that 
the trial must be conducted under the Code 
of Criminal Procedure, though the offence 
charged must be an offence under the English 
law.— Empress v. Gunning, I. L. R., 21 Cal. 
782. [O'Kinealy and Hill, JJ. April 24, 

1894.] 
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Extension of Code to extra- 4 .* The provi^ons of this Code apply also to 
tcnitorial offences. any offence committed by— 

(/) any Native Indian subject of Her Majesty in any place without and 
beyond British India \ f 

{2) any other British subject within the territories of any Native Prince or 
Chief in India ; f 

(j) any servant of the Queen, whether a British subject or not, within the 
territories of any Native Prince or Chief in India.f 

Explanation, —In this section the word ‘ offence' includes every act com¬ 
mitted out«de British India f which, if committed in British India^f would be 
punishable under this Code. 

lUusirations, 

(a.) A, a coolie, who is a Native Indian subject, commits a murder in Uganda. He 
can tried and convicted of murder in any place in British India in which he may be 
found. 

(d.) B, a European British .subject, commits a murder in Kashmir. He can be tried 
asd convicted of murder in any place in British India in which he may be found. 

{c,) C, a foreigner who is in the service of the Punjab Government, commits a murder 
in Jhind. He can be tried and convicted uf murder at any place in British India in which 
he may be found. 

{d.) D, a British subject living in Indore, instigates K to commit a murder in Bombay. 
D is guilty of abetting murder. 


Sections 188 and 189, Criminal Proce¬ 
dure Code (Act V. of 1898), bear on s 4, 
Penal Code. —The following sections of 
the Criminal Procedure Code (Act V' of 
2898) bear on s, 4 of the Penal Code:— 

288. When a Native Indian subject of 
Her Majesty connmits an offence at any 
place nithout and beyond the limits of 
British India, or 

" (a) when any British subject commits an 
offence in the territories of any Nati’ve 
Prince or Chief in India, or 

“ (6) ^hen a servant of the Queen (whether 
a British subject or not) commits an offence 
in the territories of any Native Prince or 
Chief in India, 

"he may be dealt with in respect of such 
offence as if it had been committed at any 
place within British India at which he may 
be found: 

Provided that no charge as to any such 
offence shall be inquired into in British 
India unless the Political Agent, if there is 
one, for the territory in which the offence is 
alleged to have been committed, certifies 
that, in his opinion, the charge ought to be 


inquired into in Bricish India; and where 
there is no Political Agents the sanction of 
the Local Government shall be required : 

“ Provided, also, that any proceedings 
taken against any person under this section 
which would be a bar to subsequent pro¬ 
ceedings against such person for the same 
offence, if .such offence had been committed 
in British India, shall be a bar to further 
proceedings against him under the Foreign 
Jurisdiction and Extradition Act, tSyg,} in 
respect of the same offence in any territory 
beyond the limits of British India. 

189. Whenever any such offence as is 
referred to in s 188 is being inquired into 
or tried, the Local Government may, if it 
thinks fit, direct that copies of depositions 
made or exhibits produced before the Poli¬ 
tical Agent or a judicial officer in or for the 
territory in which surh offence is alleged to 
have been committed, shall be received as 
evidence by the Court holding such inquiry 
or trial in any rase in which such Court 
might issue u commission for taking evi¬ 
dence as to the matters to which such depo¬ 
sitions or exhibits relate.*' 


* S, 4 has been substituted for the original by the Indian Penal Code Amendment 
Act (IV. of 1898), s 2. 

t For definitions of *' British India and '* " India, ** sec the General Clauses Act (X 
iff 1897), s. 3 (7), (27). 

% Act XXL of. 1879. 
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Htoh Coart can try offences committed 
ia Mysore.^The d^endant, a European 
British subject, was charged with having 
committed three ofTences at Bangalore, 
punishable under the Penai Code. Held 
that the High Court has the same criminal 
jurisdiction which the late Supreme Court 
had, and that Bangalore being within the 
territories of the Maharaja of Mysore, a 
native prince in alliaitcn with the Govern¬ 
ment of Madras, the defendant wassubject to 
the jurisdiction of the High Court in respect 
of criminal offences committed in the terri¬ 
tory of Mysore,— Reg. v Watkins, 2 Mad. 
H.C.R.444. [Scotland, C.J. N0V.4, 1865.] 

Sessions Court of Bellary: Native sub¬ 
jects of the Jaghxrdar or Raja of Sun- 
door : Offence committed in the plateau of 

Ramandroog. —The Sessiuns Court of Bel¬ 
lary has no jurisdiction under ihe Penal 
Code to try native subjects of the Jaghirdar 
or Raja of Sundoor for offences committed 
in the plateau of Ramandroog upon native 
inhabitants of the village of Ramandroog. 
Ramandroog is a portion of the tciritory of 
Sundoor, and the Raja is in the position of 
a native chief nr ruler. A treaty entered 
into by the late Raja of Sundoor with the 
Government of Madras contained the follow¬ 
ing stipulation * " It being probable that, as 
European officers take up their residence 
on the said hill, many servants, tradesmen, 
private person<i, and others, will rtside there, 

I have relinquished to the Company's Go¬ 
vernment the police and magisterial func¬ 
tions of maintaining peace, and trying and 
puntshingoffenccs committed by such people 
such as violence, petty crimes, thefts, mur¬ 
der, 8zc. The Collector is to have jurisdiction 
in such matters." Held that this treaty did 
not give the Sessions Court of Rellary juris¬ 
diction, but it surrendered exclusive crimi¬ 
nal jurisdiction over a limited class of per¬ 
sons, namely, Europeans and their servants, 
and all other resident persons, not native 
subjects of the Raja, and left the Govern¬ 
ment unfettered to provide, in the way they 
deemed right, for the trial and punishment of 
offences committed by such persons.— Reg. 
V, Vencanna, 3 Mad. H.C. R. 354, [Scot¬ 
land, C.J., Holloway and Collet, ]]. 1867.] 

Porelfi:ii sul^ct receiving stolen pro¬ 
perty outside British territories: Magis¬ 
trate cannot try such subject.-— S. 31 of the 
Criminal Proc^ure Code does not confer 
jurisdiction upon a Magistrate to try the 
subject of a Foreign State for ''receiving 
jja^oien property," when the offence of receiv- 
pjikg such property has been committed out- 
iridethe British territories.— Reg. v. Bbchar 
Hava, 4 Bom. H. C. R. 38. [Couch, C.J., 
and Newton, J. Dec. 5. 1867.] 


European British subject committing 
offence under Penal Code in the terri¬ 
tories of a Native Prince in alliance with 
Government: High Court can try him.— 
The above section applies to servants of 
the Queen who commit offences against this 
Code within the dominions of any Prince or 
State in alliance with the Queen. The High 
Court has jurisdiction to try a European 
British subject for an offence against this 
Code committed in the territories of a Native 
Prince in alliance with Government on 
charges framed under this Code —Rso. v. 
Chill, 8 Bom. H. C. R. 92. [Sargent, J, 
July 3. 187* ] 

Foreign subject residing in foreign 
territory instigated commission of offence, 
v«hich was committed in British territory: 
British Courts no jurisdiction. —Where 
a foreign subject, resident in foreign terri¬ 
tory, instigated the rommis.sion of an offence 
which, in consequence, wa.s committed in 
British territory, held that the instigation 
not having taken place in any district created 
by the Code of Criminal Procedure, the 
instigator was not amenable to the jurisdic¬ 
tion of a British Court established under 
that Code, s. 66.— -Reg. v. Pirtai, ro Bom. 
H.C. R.3S6. [Melvin and West, Jj. July 
19. 1873.J 

Dacoi^ at Velanpor, foreign territory: 
Retention of stolen property in British 
territory. —Wh^^re dacoity was committed 
at Velanpor, a village in the territory of H. 
H. ihe Gayakwad, and a part of the stolen 
property found, where it had been concealed 
by the accused in British territory, it was 
held that a conviction of dacoity could not 
be sustained, that being a substantive offence 
completed as soon as perpetrated at Velan- 
par ; although, had Velanpor been in British 
territory, the subsequent acts in the process 
of taking away the property might, in the 
legal sense, have coalesced with the ffrst and 
principal one so as to give jurisdiction under 
s. 67 of the Code of .Criminal Procedure in 
each district into which the property was 
conveyed But, on a conviction of retaining 
stolen property, the sentences awarded 
could, it was held, be sustained, the retain¬ 
ing having taken place in British territory.— 
Rrg. V . Lakhva Govind, 1 . L. R., 1 Bom. 50. 
[West and Nanabhai Haridas. JJ.. Oct. 18, 
1875.] But see Eittpress v, Afoorga Chetiy, 
I. L. R., 5 Bom 338. which overrules Reg. v. 
Lakhya Gevind, 1 . L. R., i Bom. 50, under 
s. 2, at p. 7. 

Theft in foreign territory : Arrest of 
thief in British territory: No jurisdiction 
to try for theft.— The accused stole property 
in foreign territory, and was apprehended 
with it in his possession in a district in Bri- 
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tish territory. Jfgld that a. 67 of Act X. of 
1873 did not give the Courts of such district 
lurisdlction to try the prisoner for thetheft.^ 
Rbg. V. Adivigadu, 1 . L. R.. 1 Mad. 171. 
[Holloway, Inncs,and KindersJey, JJ, Oct, 
31, 1876] 

Hig:h Court can try criminal cases sent 
from Zanzibar. —The High Court at Bom¬ 
bay has jurisdiction to try a prisoner accus¬ 
ed of having committed murder at Zanzibar, 
and sent by the British Consul at Zanzibar 
for trial to Bombay. A prisoner accused of 
having committed murder at Zanzibar was 
sent by the British Consul there for trial 
before the High Court at Bombay. The 
Consul could not enforce the attendance of 
witnesses at Bombay, but he transmitted to 
the High Court the depositions which he 
had taken in the course of the inquiry he had 
held with regard to the commission of the 
alleged offence. In the absence of the wit¬ 
nesses, these depositions were tendered in 
evidence at the trial in Bombay, //eld that 
the British Consul at Zanzibar was au¬ 
thorized to take the depositions, and that 
they were admissible in evidence at the trial 
under s. 33 of the Evidence Aft ( 1 , of 1872). 
— EmpressDossaji Gulam Husein, I. L, 
R., 3 Bom. 334. [Sargent, J. Dec. 3, 1S78-] 

Illegal commitment and conviction of 
European British subject in Mysore.— 
A European British ^ubject, comixiitted by 
a Justice of the Peace in Mysore for trial by 
the Judicial Commissioner of Mysore on a 
charge under s. 348 of the Penal Code, was 
convicted on loth March i8flo. field that 
the commitment and conviction were illegal. 
Qufffre, —Whether, when a European British 
subject in Mysore, being a Christian, is ac¬ 
cused of an offence not punishable with death 
or transportation for life, a commitment to 
the High Court at Madras would be legal r— 
Ward v, Reg., I. L. R., 5 Mad. 33. [Tur¬ 
ner, C.J., and Muttusami Ayyar, J. May 6, 
1880.3 

Offence committed in foreign territory 
by Native Indian subject. —A Native In¬ 
dian subject of Her Majesty committed an 
offence (viz., theft in a dwelling-house) in 
the territory ol a Native State in alliance 
with Her Majesty, and was discovered in 
the territory of another Native State in al¬ 
liance With Her Majesty, and from there 
brought down, or came of his own accord, 
to Ahmedabad. A certificate was granted 
by the Political Agent that the offence ought, 
in his opinion, to be inquired into in British 
India. At Ahmedabad a preliminary inquiry 
was held by a Magistrate, who committed 
the accused for trial by the Court of Session. 
//eld that the Sessions Court at Ahmedabad 
was competent to try the offence committed 


in foreign territory as if it had been com¬ 
mitted in the Ahmedabad District under s. 9 
of the Foreign Jurisdiction and Extradition 
AA (XXI. of 1879). for when the accused 
was brought from foreign territory to Ah- 
ooedabad, he was found " at a place in Bri¬ 
tish India within the meaning of the sec¬ 
tion. The expression ** was found,” used in 
this section, must be taken to mean, not 
where a person is discovered, but where he 
is actually present.— Empress v. M aganlal, 

1 . L. R., 6 Bom, 622. [Kemball and Pinhey, 

JJ. June ap, 1862.] 

Dacoity committed in British territoi]^: 
Dishonest receipt of stolen property is 
foreign territory.— Certain persons, who 
were not proved to be British subjects, were 
found in possession, in a Native State, of 
property ihc subject of a dacoity committed 
in British India They were not proved to 
have taken part in the dacoity, and there waa 
no evidence that they had received or retain¬ 
ed any stolen property in British India. 
They were convicted of offences punishable 
under s. 412 of the Penal Code. Held that 
no offence was proved to have been commit¬ 
ted within the jurisdiction of a British 
Court —Quebn-Empkkss n. Kirpal Singh, 

I. L. R., 9 All. 523. [Edge, C.J. and Brod- 
hurst, J. April 25, 1887 J 

Jurisdiction of High Court over Eu¬ 
ropean British subjects in Bangalore.^ 
The Civil and Military Station ot Bangalore 
is not British territory, but a pari of the My¬ 
sore State; and the Code ot Criminal Pro* / 
redure is in force therein by reason of de¬ 
clarations made by the Governor*General in 
Council, in exercise of powers conferred by 
the Foreign Jurisdiction and Extradition 
Act, 1879. justices of the Peace for the 
State of Mysore are also justices of the 
Peace for Bangalore, and both the Civil and 
Sessions Judge and the District Magistrate 
of Bangalore, being such Justices of the 
Peace, are, by virtue of s. 6 of the said Act, 
subordinate to the High Court at Madras. 

— /n re Hayes, 1 . L. R., 13 Mad. 39. 
[Muttusami Ayyar and Parker, JJ- July 37, 
Aug. 1, 1888.] 

Liability of native Indian aubjects for 
offences committed out of British India. 
—The accused were charged under s. 407 of 
the Penal Code with committing criminal 
breach of trust in respect of certain proper¬ 
ty entrusted to them as carriers. They were 
all native Indian subjects of Her Majesty. 

The offence was alleged to have been com¬ 
mitted in Portuguese territory, and they 
were found in a place in British territory. 

Held that, under s. 188 of the Criminal Pro¬ 
cedure Code (A6t X. of 1883), the accused 
could be tried in the place where they were 
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found.—Q ubbn-Emprkss v. Daya Bhima, 
I. L. R-, i/t Bom. 147. [Birdwood a.nd 
Parsons, JJ July 5, 1^8.] 

Offence committed in foreign territory; 
Trial without certificate of PoHticw 
Agent.— A District Magistrate instituted 
criminal proceedings in British India against 
a native Indian subject of the Queen in re> 
spect of offences under as, 419^67, and 114 
of the Penal Code, said to have been com* 
mitted by hinn in French territory, without 
a certificate under s. 188 of the Criminal 
Procedure Code (Aft X of 1882). The ac¬ 
cused was committed totheSessionsCourt. 
H$ld, although the District Magistrate was 
the Political Agent who might have certified 
under the Criminal Procedure Code, s. 188, 
that the proceedings were void for want of 
the certificate, and the commitment should 
be quashed.— Queen-Emprbss v. Katha- 
PRRUITAL, 1 . L. K., 13 Mad. 423. [Muttusanni 
Ayyar and Shephard, JJ. Oct 11,15, 1889,] 

Jurisdiction of British Consular Court 
at Zanzibar over foreign subjects enjoy¬ 
ing British protection. —The Greek resi¬ 
dents at Zanzibar having been, by inter¬ 
national action, placed under British protec¬ 
tion, are liable to the British criminal law in 
force at Zanzibar. The accused, who was a 
Greek under British protection at Zanzibar, 
was convicted by the British Consular Court 
at Zanzibar of culpable horn icide not amount¬ 
ing to murder, and sentenced to ten years* 
rigorous imprisonment under s 304 of the 
Penal Code. He appealed to the High 
Court of Bombay, contending {infer alitf) 
that he was a Greek subject, and, as such, 
not liable to be tried by the Consular Court. 
Held that it was competent to Her Majesty 
to exercise jurisdiction in one foreign State 
over the subjects of another foreign State, 
that under s. 6, cl. 5 , of Her Majesty’s Order 
in Council, dated 29th Novemter 1884, the 
provisions referring to British subjects were 
applicable to foreignersenjoying British pro¬ 
tection, in BO far as by treaty, capitulation, 
grant, usage, sufferance, or other lawful 
means. Her Majesty had jurisdiction at Zan¬ 
zibar in relation to such persons; and that 
the prisoner, being a British protected per¬ 
son within the meaning of s. 4, cl. b, of the: 
Order, was amenable to the jurisdiction of 
the Consular Court.— Quekn-Emprrss -n. 
Rboo Montopoulo, I. L. R., 19 Bom. 741. 
[Jardine and Ranade, JJ. Jan. 21, 1895*] 

Kidnapping from lawful guardianship: 
Offence committed outside British terri¬ 
tory: Absence of certificate of Political 
Agent.—The absence of the certificate of 
the Political Agent required by s. 186 of the 
Code of Criminal Procedure is an absolute 
bar to the trial of a case to which the provi¬ 


sions of that section apply, that 

the offence of kidnapping from lawful guar¬ 
dianship punishable under s 363 of the Penal 
Code is not a continuing offence.—Q ubBn* 
Empress v. Ram Sundar, 1 . L. R , 19 All. 
109. [Edge, C.J., and Blennethassett, J. 
July 30. 1896.] 

Uganda: Jurisdiction of Consular Court 
over persons not resident withib a British 
Protectorate * Aiding the waging of war 
against a friendly power.— Two natives of 
a German Proteccorate were convicted by 
the English Consular Court of Uganda of 
aiding and abetting the King of Unyoro in 
war against the King of Uganda and 
the Queen-Empress under ss. 48 and 50 of 
the Africa Order in Council of 1889 as sup¬ 
plemented by the Order of Council of 1892 
and 1893. One of them was also convicted 
of slave-dealing. Held that the English 
Consular Court had no jurisdiction, inas¬ 
much as the accused, even if subjects of a 
Signatory Power, werenot resident,and their 
offences were not committed, within a Bri¬ 
tish Protectorate. Held also that the alleg¬ 
ed fact that the ' locus in quo ’ was in British 
military occupation gave no jurisdiction to 
the Consular Court,—I mppratrix v. Juma, 
I. L. R., 22 Bom. 54 [jardine and Ranade, 
jj. March 17, 1896.] 

Sentence imposed in British India post-* 
poned till expiry of a sentence imposed in 
Mysore.— It is competent toa Magistrate in 
British India to passa sentence which should 
take effect after the expiration of a sentence 
in Mysore. —Quebn-Empress v, Vbnkata- 
RAM jBTTi, [. L. R., 20 Mad. 444. [Collins, 
C.J., and Shephard, j. Jan. 14, 1897] 

Criminal jurisdiction along the railway 
through Indian Independent State.—The 
auth.3rity for the exercise of criminal juris¬ 
diction by the Government of India upon 
lands within the limits of the Hyderabad 
State Railway is derived from a grant to 
that Government in 1887 by His Highness 
the Nizam as ruler of the territory. The 
railway lands remain part of his dominions. 
The grant of civil and criminal jurisdiction 
contained in the correspondence of that year 
between the Nizam's Minister and the Re¬ 
sident at Hyderabad is expressed to be 

along the line of railway as is the case on 
other lines running through Independent 
States " This jurisdiction, notwithstanding 
any words in the Notification of the Govern¬ 
ment of India of the 22nd March 1888 
(which could not of itself give any authority, 
or add to that granted by the Nizam), does 
not justify the arrest on the lands of the 
Hyderabad State Railway of a subject of the 
Nizam under the warrant of the Magistrate 
of a District in British India, on a charge of 
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a crimiDal offence committed in British In¬ 
dia, and unconnected with the Hyderabad 
Railway Administration. The mere presence 
of the accused on the railway lands, over 
which criminal jurisdiction had been granted 
as above, was no legal ground for his arrest 
under the warrant of the Court in British 


India, his offence, if committed at allt not 
having been committed on those lands, and 
not having been connected with the railway^ 
—Muhammad Yusk-ud-din v. The Quebn- 
Emprbss, I. L. R., 35 Cal. ao. [Chancellor, 
Watson, Hobhouse, Macnaghten, James, 
Couch, and Way, JJ. July 7, 1897.] 


5 . Nothing in this Act is intended to repeal, vary, suspend, or affect any 
C«ta!n laws not to be af- of the provisions of the Statute 3 and 4 William IV., 
fected by this Act. chapter 85,* or of any Act of Parliament passed 

after that Statute, in anywise affecting the East India Company, or the said terri¬ 
tories or the inliabitants thereof; or any of the provisions of any Actf for punish¬ 
ing mutiny and desertion of officers and soldiers in the service of Her Majesty, 

. ... J or of any special or local law.§ 


Special and local law. —For definition 
of special" and local law/' see ss 41,42, 
Ch. 11 , infra. 

Conviction under special law (Police 
Act) held good, though the facts would 
cover an offence under Penal Code.—A 

conviction under a special law s. 29, 

Act V. of 1861) should not bequashed merely 
because the facts would cover an offence 
punishable under the Penal Code.— Queen 
V. Kassimuddin, 8 W. R. 55: 4 Wyman’s 
Rev., Civ,, and Crim Rep. 17. [Jackson 
and Hobhouse, JJ. July 30, 1867.] 

Conviction for making a false declara¬ 
tion under s. 465, Penal Code, though the 
offence also came under a special law, the 
Ship Registry Act.— When a prisoner was 
convicted of making a false declaration un¬ 
der s. 465 of the Penal Code, the High Court 
upheld the conviction, though the offence 
al>o came under a special law, the Ship Re* 
gistry Act (X, of 1S41), s. 5.— Mad. H. C. 
Rulings of 1865 on s. 5. 


Illegality of conviction under both the 
Penal Code and a special law in respect 
of one and the same offence. — A convic¬ 
tion under the Penal Code, and also under a 
special law, in respect of one and the same 
offence, is illegal.— Queen v. Hussun Ali, 
5 N.-W. P. 49 [Turner, ]. Feb. 23, 

1873] 

Disobedience to summons of villan- 
muDSif: Charge laid and punished under 
s. 174, Penal Code, though it might have 
been dealt with under the Regulation — 
The provisions of s. 174 of the Penal Code 
are not in conflict with the special provisions 
of ss 15 and 16 of Reg. IV. of 1816 (Mad ). 
In ordinary cases disobedience to the sum¬ 
mons of a viltage-munsif should be dealt with 
under the Regulation. But if a charge is 
laid under the Penal Code, the Criminal 
Court must deal with it.— Queen v. Raha- 
CHANDRAPPA, 1 . L. R., 6 Mad. 249. [Turner, 
C.J., and Muttusami Ayyar, J. Jan. 25, 
1883.] 


CHAPTER II. 

General Explanations. 

6 . Throughout this Code, every definition of an offence, every penal provi- 
DefinitiousintheCodeto be sion, And every illustration of every such definition or 
understood subject to excep- penal provision, shall be understood subject to the ex- 

ceptions contained in the chapter|| entitled “ General 


* This Statute may now be cited as the Government of India Act, 1833 —See the 
Short Titles Act, 1896 (<)9 & 60 Viet., c. 14). 

t See now the Army Act (44 & 45 Viet., c. 58) as continued and amended by sub¬ 
sequent annua! Army Acts. 

X In s. the words, ” or of the East India Company, or of any Act for the Govern¬ 
ment of the East India Company,” repealed by the Repealing Act (XIV. of 1870), have 
here been omitted, 

$ A similar saving as to special and local lawi was enacted in the Indian Penal Code 
Amendment Act (XXVtl. of 1870). The amendments made by that Act have been em¬ 
bodied in this edition of the Penal Code. 

H See Ch. IV., infra. 
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Excepdons," though those exceptions sre not repeated in such definition, penal 
provision, or illustration. 

Illutiraiions. 

(a.) The sections in this Code which contain definitions of offences do not express 
that a child under seven years of age cannot commit such offences ; but the definitions 
ace to be understood subject to the general exception*" which provides that nothing shall 
be an offence which is done by a child under seven years of age. 

(A.) A, a police-officer, without warrant, apprehends Z, who has committed murder. 
Here A is not guilty of the offence of wrongful confinement ; for he was bound by law 
to apprehend 2, and therefore the case falls within the general exceptionf which pro¬ 
vides that *' nothing is an offence which is done by a person who is bound by Jaw to do 
lt.*» 


Sense of expression once 
explained. 


7 - £very expression which is explained in any 
part of this Code is used in every part of this Code in 
conformity with the explanation. 


Judge to follow ruling of High Court 
offlls own presidency. —The lower Courts 
are bound to follow the concurrent decisions 
of the Court to which they are subordinate, 
and are not at liberty to adopt a contrary 
opinion expressed by another High Court. 
—Korean Ally Mirdha v. Sharoda Pro¬ 
shad Aich. 1 . L. R., 10 Cal. 82. [Prinsep 
and O'Kineally, JJ. July 26, 1883.] 

(2) A Judge should follow the ruling of 
the High Court of his own Presidency.— 
Balaji Ganksh V. Sakhakam Parashkam 
Angal, I. L. R., 17 Bom. 555. [Bayley, C.)., 
and Candy, J. Aug. 18. 1892 ] 

Proceedings of Legislature —Proceed¬ 
ings of the Legislature in passing a Statute 
are excluded from consideration on the ju¬ 
dicial construction of Indian, as well as of 
British. Statutes. — Administrator-Gene¬ 
ral OF Bengal v Premlal Mullick, I. L. 
R.. 22 Cal. 788. [Watson, Hobhouse, Mac- 
naghten; Shand, and Couch, jj. Feb. 20. 
Mar. 30, 1895 ] 

Object of codifying a particular branch 
of law.— The object of codifying a particu¬ 
lar branch of the law is that on any point 
Specifically dealt with, the law should thence¬ 
forth be ascertained by interpreting the 
language used in that enactment, instead of, 
as before, searching in the authorities to dis¬ 
cover what may be the law, as laid down in 
prior decisions. The language of such an 
enactment must receive its natural meaning, 
without any assumption as to its having 
probably been the intention to leave unalter¬ 
ed the law as it existed before. Bank of 
Ben^ial V. Va^liano (1891, A. C.« 107) refer¬ 
red to.^NoRBNORA Nath Sircar v. Kamal- 


uAsiNi Dasi. I. L. R.. 23 Cal. 563. [Mac- 
naghten, Morris, and Couch, ]J. Feb. 22. 
1896.] 

Proceedings of Legislature. —The pro¬ 
ceedings of the Legislative Council which 
result ill the passing of an Act cannot be 
referred to as aids to the construction of 
that Act. Administraior’-Goneral f Bengal 
V. Premlal Mullick (L L. R.. 22 Cal, 788; 
S.C.. L. R.. 22 1 . A. 107) followed. Stra- 
chey, J., adds* But in India the law is now 
clear. It is true that there have been deci¬ 
sions in tiie Courts in India in favour of al¬ 
lowing the proceedings in the Legislative 
Council to be referred to for the purpose of 
construing an Act, but the Privy Council in 
a case decided so recently as 189^ [The Ad~ 
ministrator-General of Bengal v. Premlal^ I. 
L. R., 22 Cal. 788; S.C., L. R,, 22 1. A. 107) 
held that this ought not to be done. If there 
has been a practice to the contrary in the 
Courts in India, that practice is wrong, and 
cannot be permitted any longer. I am bound 
by this decision of the Privy Council, and I 
must hold that it is inadmissible to takeasan 
aid in the construing of an Act the proceed¬ 
ings in the Legislative Council which result¬ 
ed in the passing of an Act. But if t were 
free to consider the question apart from au¬ 
thority, I may say that I agree entirely with 
the judgment of Edge, C.J., in Kadir Buksh 
V, Bhawani (I. L. R., 14 All. 145 at p. 150), in 
which he condemned the practice of refer¬ 
ring to the proceedings in the Legislature in 
order to ascertain the meaning of an Act. 
1 think with him that '* if judges were to 
allow their minds to be influenced in the 
construing of a statute by debates in Parlia¬ 
ment or reports of Select Committees or 


* fn s. 82, infra. 
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other bodies on the bill) statute law would 
be reduced to confusion, and instead of there 
being one principle of construction of sta¬ 
tutes well understood by lawyers, the con¬ 
struction of statutes would be reduced to no 
principle at all/’ Mr. Pugh can, of course, 
read any passages from Sir James Stephen s 
speech as a part of his address, and as sta« 
ting his own argument in words which he 
adopts as his own, but he cannot cite them 
as Sir James Stephen's opinion and as autho¬ 
rity showing the construction to put upon 


the section.—Q ubbn-Empressv. Bal Gam- 
gadhar TitAK, I. L. R., 22 Bom. iia,at p. 
128, [Strachey, J. Sep. 8 to 11,13, and 14, 

^Inrginal notes to sections Act.— 

Marginal notes to sections of an Act do not 
form part of the Act. Sutton v, Sutton (L. 
R„ 32 Ch. D. 511), and Dukki Molluk v. 
ffalway (I. L. R., 23 Cal. 55 ). followed.— 

PUNARDEO NARAIN SiNGH V. RAM SaRUF 

Roy, I. L. R., 35 Cal. 858. [Maclean, CJ., 
and Banerjee, June 17, 


8. The pronoun “ he ” and its derivatives are 
'**^®''* used of any person, whether male or female. 

9. Unless the contrary appears from the context, words importing the singular 
number include the plural number, and words import¬ 
ing the plural number include the singular number. 

10. Tne word ‘‘ man denotes a male human 
being of any age: the word “ woman ” denotes a female 
human l>eing of any ago. 


Number. 

“ Man." 

" Woman." 


“ Person." 


« Public." 


Queen." 


11. I'he word “person “ includes any company 
or association, or body of persons, whether incor¬ 
porated or not. 

12. The word “ public includes any class of 
the public or any community. 

13 . The word “ Queen denotes the Sovereign 
for the time being of the United Kingdom of Great 
Britain and Ireland. 


14 . The words “ servants of the Queen denote all oflicers or servants con- 

tinned, appointed, or employed in India by or under 
“ Servants of theyueen. authority of the said Statute 21 and 2 2 Victoria, 

chapter 106* entitled “ An Act for the Better Government of India,” or by or 
under the authority of the Government of India or any Government. 

15 . The words British India " denote the territories which are or may be- 

. u I A- come vested in Her Majesty by the said Statute ai 

British n la. Victoria, chapter 106,* entitled “ An Act for the 

Better Government of India.” . . . . f 

16 . The words “ Government of India " denote the Governor-General of 

_ .. t T V ,, India in Council, or, during the absence of the Go- 

ernmen o n la. vemor-General of India from his Council, the Presi¬ 
dent in Council, or the Governor-General of India alone, as regards the powers 
which may be lawfully exercised by them or him respectively. 


* This Statute may now be cited as the Government of India Act, 1858.—See the 
Short Titles Act, 1896 (59 & 60 Viet., c. 14). 

t In s 15, the words, " except the Settlement of the Prinre of Wales's Island, Singa*^ 
pore, and Malacca," repealed by the Repealing and Amending Act (XU. of 1891), have 
here been omitted. 
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17 . 

Government.’* 


The word “Government denotes the person or persons authorized 
by law to administer executive government in any part 
of British India. 


Surveyor employed by Collector is a 
public servant -^The Collector, acting in 
the management oi^khas the property 
of the Government^ is as murii '’the Go' 
vernment” within the meaning of s. 17 of 
the f*enal Code as when he i’* exercising any 
other of the duties nf bis official position. 
A surveyor employed by the Collector in 
the iMus mehal department to make a survey 


of a certain portion of a water<course is a 
"public .servant ** within the meaning of s. 
21 of the Penal Code Reg. v. Ramajira (12 
Horn. H. C. R- f) and Chatter Lai v. Thacoor 
Pershad (1. L« R., 18 Cal. 518) referred to.— 
Bajoo Singh v. Quken-Empkbss. I. L. R., 
26 Cal 158. [Stevens and Pratt, ]J. Nov. 
2, i8g8.] 


Presidency.” 


18 . The word Presidencydenotes the teni- 
lories subject lo the Government of a Presidency. 


„ 19 . 'The word ‘‘Judge ** denotes, not only every 

person who is officially designated as a Judge, but also 
every person— 

who is empowered by law to give, in any legal proceeding, civil or criminal, a 
definitive judgment, or a judgment which, if not appealed against, would be de¬ 
finitive, or a judgment wJiith, if confirmed by some other authority, would be de- 
finidve, or 

who is one of a body of jiorsons, which body of persons is empowered by law 
to give such a judgrnenU 

/llnstrations. 


(a.) A Collcrtur t-'xtirr jiiri^tlirtion in .1 suii under Act X. of l 85 gi' is a Judge. 

(6.) A Magistrate cxerri.sin}r jiiribdiriioii in luspuct uf :i charge on which he has power 
to sentence to fine or impri'iuninmt, ivith or ivithoul appeal, is a Judge. 

(c.) A member of a panrhavat whicii has power, under Regulation VII., 1816,^ of the 
Madras Cude, to try and determine suits, is a Judge. 

(rf.) A Magistrate exercising jurisdiction in respect of a charge on which he has power 
only to commit for trial to anothv^c Court is not a Judge. 


Collector’s authority to commit.—A 
Collector, trying a suit under Act X. 01 
1859, has authority to commit to the Ses¬ 


sions Judge.-^QuHKN w. Bunsee Sing, 1 W. 
R. 47. [Kemp and Glover, }J. Dec. 2i, 
1864.] 


* But see s. {4), infra. 

t Act X. of 185Q (an Act to amend the Law relating to the Recovery of Rent in the 
Presidency of P'ort William in Bengali has been repealed in theChutia Nagpur Division of 
Bengal (except as to the District of Manbhuin and the Tributary Mahals) by the Chutia 
Nagpur Landlord and'I'enanl Piucedur** Act (Hen. Act I of 1879), ^nd in the rest of Bengal 
(except as to Calcutta. Orissa, and the Scheduled Districts) by the Bengal Tenancy Act 
(VIII. of 1885). It is now in force in the District of Manbhum, in the Darjeeling District, 
and in parts of the JaJpaiguri District in Bengal ; and such parts of it as are not inconsist¬ 
ent with the portion.sof Act VIM. of 1885, which have been extended to the Orissa Division, 
are in force in that division. 

Act X. of 1859 has also been repealed in the North-Western Provinces (except as to 
certain Scheduled Districts) by the N - W P. Rent Act fX VIIL of 1873), and in the Central 
Provinces by the Central Provincet. Tenancy Act (IX. of 1S83), which has been super¬ 
seded by the Central Provinces Tenancy Act (XI. of 1H98) 

In the North-Western Provinces, fur ‘’Act X. of 18591" words and figures '‘the 
North-Western Provinces Rent Act, 1881,” have been substituted.—See the N.-W. P. 
Rent Act (XII. of 1881), s. 2. 

^ Mad. Reg. Vll. of i8r6 has been repealed by the Madras Civil Courts Art (IJl. 
of 1873)* 
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Secs, so, 21.] 

20. The words “ Court of Justice " denote a Judge who is empowered by 
. r 1 n to Ect judiciallT alone, or a body of Judges which 

our o Justice. empowered by law to act judicially as a body, 

when such Judge or body of Judges is acting judicially. 

Jllusiraiion. 

A panchayat acting under Regulation VII., 1816,* of the Madras Codci having power 
to try and determine suits, is a Court of Justice. 

Sub-Registrar a Court.—A Sub-Regis- dure .—In re Vbnkatachala Pillai, I. L. 
trar acting under s. 41 of the Registration R., 10 Mad, 154. [Brandtand Parker, JJ. 
Act, 1877, is a *' Court ” within the meaning Jan, ig, 1887.] 
of s. 195 of the Code of Criminal Proce- 

,, 21. The words “ public servantt denote a per- 

" Public servant. falling under any of the descriptions hereinafter 

following, namely :— 

Firsi, —Every covenanted servant of the Queen : 

Second. —Every commissioned officer in the military or naval force of the 
Queen while serving under the Government of India or any Government; 

Third. —Every Judge; 

Fourth. —Every officer oi a C?ourt of Justice whose duly it js, as such officer, 
to investigate or report on any matter of law or fact^ or to make, authenticate, or 
keep any document, or to take charge or dispose of any properly, or lo execute 
any judicial process, or to administer any oath, or lo interpret, or to preserve 
order in the Court, and every person specially authorized by a Court of Justice lo 
perform any of such duties ; 

Fifth —Every juryman, assessor, or member of a panchayat assisting a Court 
of Justice or public servant; 

Sixth. —Every arbitrator or other person to whom any cause or matter has 
been referred for decision or report by any Court of Justice, or by any other 
competent public authority; 

Seventh. —Every person who holds any office by virtue of which he is em¬ 
powered to place or keep any person in confinement; 

Eighth. —Every officer of Government whose duty it is, as such officer, to 
prevent offences, to give information of offences, lo bring offenders to justice, 
or to protect the public health, safety, or convenience ; 

Ninth. —Every officer whose duty it is, as such officer, to take, receive, keep, 
or expend any property on behalf of Government, or to make any survey, assess¬ 
ment, or contract on behalf of Government, or to execute any revenue-process, 
or to investigate, or to report on any matter affecting the pecuniary interests of 
Government, or to make, authenticate, or keep any document relating to the 
pecuniary interests of Government, or to prevent the infraction of any law for the 
protection of the pecuniary interests of Government, and every officer in the ser¬ 
vice or pay of Government, or remunerated by fees or commission for the per¬ 
formance of any public duty; 


* Mad. Reg. Vll. of 1816 has been repealed by the Madras Civil Courts Act ( 111 , 
of 1873). 

t Later Acts and Regulations declare various other functionaries to be public ser¬ 
vants for the purposes of the Penal Cede, eg., Examiner of the University of Allahabad 
by s. 18 </) of the Allahabad University Act (XVIII. of 1887). 

[ 18 ] 



Chap. EL] 


GENERAL EXPLANATIONS. 


[S&C. 21, 


Tenth .—Every officer whose duty it is, as such officer, to take, receive, keep, 
or expend any property, to make any survey or assessment, or to levy any rate 
or tax for any secular common purpose of any village, town, or district, or to make, 
authenticate, or keep any document for the ascertaining of the rights of the people 
of any village, town, or district. 

Illustration. 

A MuDicipal Commissioner is a public servant. 

Explanation /.—Persons falling under any of the above descriptions are pub¬ 
lic servants, whether appointed by the Government or not. 

Explanation 2 .—Wherever the words “ public servant ” occur, they shall be 
understood of every person who is in actual possession of the situation of a pub¬ 
lic servant, whatever legal defect there may be in his right to hold that situation. 


What constituted offering a bribe to a 
juryman.— Although what passed between 
the prisoner and the juryman might not have 
amounted to an offer of a bribe to the latter, 
yet it'was held to be so when taken in con¬ 
nection with what passed between the pri¬ 
soner and the juryman's brother.— Quben 
V, Bawool Chunder Biswas, i W. R 36. 
[Steer and Jackson, JJ. Aug. 26, 1864.] 

Convict-warders are public servants. — 
Convict-warders are" public servants ' with¬ 
in the meaning of s, 223 of the Penal Code. 
—Qubkn V Kalla Chanh Moitrek, 7 W. 
R. 63. fSeton-Karr and Maepherson, II. 

May 6, 1867 ] 

Officer of Court is a public servant.— 
Every officer of a Court of Justice, whose 
duty it is to execute any judicial process, is 
a public officer. The resistance of process 
of a Civil Court is punishable, under the Code 
of Criminal Procedure, by a Court of Cri¬ 
minal Jurisdiction. Chunder Kant Chuck- 
erbuHy (9 W. R. 63) overruled —Queen v. 
Bhagai Dapadar, 2 B. L. R. F. B. 21 , 
10 W. R. 43. [Peacock, C J., and Bayley, 
Jackson, Macpherson, and Glover, JJ. Sep. 
a, 1868.] 

Engineer is a public servant. —An engi¬ 
neer who receives and pays to uthers muni¬ 
cipal moneys is a public servant within the 
meaning of s ai.cl. 10. of the Penal Code, 
although he may not have the power of sanc¬ 
tioning the expenditure of such moneys — 
Reg. V. Nantamkam Uttahram, 6 Bom. H 
C. R. 64. [Gibbs and Lloyd, JJ. Sep. 29, 
i860.] 

Naib-nuir is a public servant.— The 
naib-nazir is a public servant within the 
meaning of s. 409 of the Penal Code, and 
not the mere private servant of the nazir.— 
Qurkn «. Mahmood Hossein,2 N.-W. P. 
298. [Spankie, J. July 18, 1870.] 

Supemiunerary peon is a public servant. 
^An occasional or supernumerary peon ap¬ 
pointed under the order of the Board of Re¬ 


venue in accordance with s d, Act V. of 1863 
(B.C.), and paid under that section by fees 
whenever employed to serve process, is a 
public servant under cl. 9, s. 2i, of the Penal 
Code, and, as such, may be tried for receiv¬ 
ing an illegal gratification under s. 161 of 
that Code.— Queen v Ramkisto Doss, 16 
W. R. 27- 7 B. L. R. 446. [Ainslie and 
Paul, JJ. July 24. 1871.] 

Police-officer under suspension. — A 
police-officer under suspension cannot be con¬ 
victed under s. 99, Act V.of i86r, of withdraw¬ 
ing from the duties of his office without per¬ 
mission.— Queen v. Dinonath Ganoooly, 
17 W. R. 12; 8 B.* L. R. Ap. 58. [Kemp 
and Jackson, JJ. Feb 10, 1872.] 

Village-kavalgars —S. 44 of Act XXiV. 
of 1859 applies only to police-officers enroll¬ 
ed and appointed in the manner prescribed 
in ss. S, 10, and 11 of the Act. Village-kaval¬ 
gars, not being so appointed, are not pun¬ 
ishable under s. 44— Pro., Mar, 11, 1872, 
7 Mad. 11 C. R Ap. 4 

Izaphatdar not a public servant.— The 
word "officer" in s. 2i, rl. 9, of the Penal 
Code, means a person employed to exercise 
to some extent a delegated function of Go¬ 
vernment. He must be either himself armed 
with some authority or representative char¬ 
acter, or his duties must be immediately 
auxiliary to those of some one who is soarmed. 
Hence, an izaphatdar, i.e., a lessee of a vil¬ 
lage who has undertaken to keep an account 
of its forest-re venues, and pay a certain pro¬ 
portion to the Government, keeping the 
remainder for himself, is not an officer, and 
therefore not a publu' servant within the 
meaningof s. 2i.— Reg. e. Ramajir.av, Jiv- 
BAjiRAV, 12 Bom. H C. R. I. [West and 
Nanabhai Haridas, JJ. Feb, 10, 1875.] 

Prosecutor in Police Court a public 
servant.— A person appointed by the Go¬ 
vernment Solicitor with the approval of Go¬ 
vernment and under an arrangement by the 
Governor-General in Council to act as Pro- 
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MGutor in the Calcutta Police Courts is a 
public servant within the meaning of s. 21 
of the Penal Code.-^EMPUKss v, Bvtto 
Krzsto Dass, I. L. R., 3 Cal. 497. [Jackson 
and Cunningham, JJ Mar, 4, 1878.] 

Municipal Corporation not a public ser- 
vant-^A Municipal Corporation is not a 
public 'servant within the meaning of s. 
39 of Act IV. of 1877, and may, therefore, be 
prosecuted under the Penal Code without 
the preliminary sanction of the Government 
required by that section.— Emprfss v. Muni¬ 
cipal Corporation of the Town ok Cal¬ 
cutta, I. L. R., 3 Cal. 75B. [Ainslic anti 
White, JJ. June 5. 1878.] 

Poddar in bank not a public servant. — 
The manager of a Court of Wards' estate 
paid into a bank, carrying on the treasury 
business of the Government, a sum of money 
on behalf of Government. B, a poddar in 
the bank, demanded and took a reward for 
his trouble in receiving the money. On B 
being prosecuted and charged under s. lOi of 
the Penal Code, held that although the money 
might have been paid on account of Govern¬ 
ment, it was on behalf uf the banZe. and nnt 
on behalf of the Government', that the money 
was received by the accused; and that the 
poddar was a servant of the bank only, and 
not a public servant within the meaning of 
cl. 9, s 21 of the Penal Code — In the Mat¬ 
ter OF THE Petition of Mohun Mohun, 

I . l^R., 4Cal 376. [Ainslieand Broughton. 
JJ. Dec. 10, X87S.] 

Peon when not a public servant —A 
peon employed by the manager of an e5^tatc 
under the charge of the Court of Wards is not 
a public servant within the meaning of s. 21 
of the Penal Code.— Quern b. Aravi, I. F. 
R., 7 Mad. 17 [Turner, C.J May 10,1883. ’ 

Carter not a public servant — A carter 
employed by Government is not a public' 
servant within the meaning of s 21 of the 
Penal Code. —Qukkn b Nachimuttu. I L. 
R, 7 Mad. 18. [Turner, CJ. June 31, 1883.! 

Person performing duties of public ser> 
vant must be held to be public servant.— 
Any person, whether receiving pay or not who 
chooses to take upon himself duties and re¬ 
sponsibilities belonging to the position of a 
public servant, and performs those duties 
and accepts those responsibilities, and is re¬ 
cognized as filling the position of a public 
servant, must be regarded as one, and it does 
not lie in his mouth to say subsequently that, 
notwithstanding his performance of public 
duties,and the recognition by others of such 
performance, he is not a “public servant” 
within the deBnition contained in s. 21 of 
the Penal Code.— Qubsn-Em press v. Par- 
MBSHAR Oat, 1 . L. R., 8 All. 201. [Straight, 

J. Feb. 5, 1886.] 


Obstruction of a public serTMt.—In a 

suii filed ID a Mamlatdar’s Couit under Bom. 
Art IIJ. of 1876, the plaintiff obtained a de¬ 
cree against the accused for possession of a 
certain piece of land. When the Mamlat- 
d:ir proceeded to execute the decree, he found 
that there was no land corresponding to the 
boundaries set forth in the plaint, and that 
the parties were joint-owners and in joint- 
occupation of the land in dispute. Finding 
hiniself ui able to execute the decree, the 
Mamlatdar leterred the matter to the Col¬ 
lector for advice. The Collector, on look¬ 
ing into the papers of the case, ordered a 
surveyor to execute the decree by dividing 
the land in dispute, and putting the decree- 
holder in possession of his share. The sur¬ 
veyor, in attempting to execute the decree, 
was obstructed by the accused, who was 
thereupon tried ard convicted of the offence 
of voJiintarily obj-trucling a public servant in 
the iii>.cliarge r f his pijhltc functions under 
s. 186 of Penal Code. Held, reversing 
the conviriion, that, as the Collector had no 
legal authority to issue the order to the sur- 
ve\or in exerutionof the Manolatdar's decree, 
the survevor acting undtr that order was not 
discharging a public function, and the act 
of tht' accused was not an offence against s 
1S6 of the F^enal Code, //eld, further, th^t 
the Collector's order was so entirely ultra 
mtires as to leave no room for the operation 
of either tho fir-st or the second clause of s. 
QQ of the Penal Code —Queen-Empress b. 
Tulsiram 1 L.R.i3t5orn 168. [B-rdwood 
and Parson, JJ. May 3. 1888.] 

Municipal inspector is a public servant. 
— A mnmeipal inspector is a public servant 
within the meaning of s. 41 of the Madras 
District Miinicipalities Act — Qukkn-Em- 
PREss 7' Ramasa-vi I. 1 .. R- 13 Mad. 131. 
^Collins and Parker. ]]. Aug 21, Z889.J 

Ameen appointed under Beng'al Ten¬ 
ancy Act fVIll. of 1885>, s. 6g, not a pub¬ 
lic servant. —A person nominated by Ihe 
Colh'pior under s.69 of the Bengal Tenancy 
Act (VIIl rf 18R.S) for the purpose of mak¬ 
ing a division of crops between the landlord 
and the tenant is not a public servant with¬ 
in the meaning of s 186 uf the Penal Code. 
—Chattfr Laj.v Thacoor Pfrshad, 1. L. 
R., 18 Cal. 518. [Petheram, C.J., and Be¬ 
verley, J J'jne 11. 1891 J 

Patwari preparing a ** teis-khana " not 
a public servant— A “leis-khana” regis¬ 
ter prepared by a patwari under rules framed 
by the Board of Revenue under s, 16 of Reg. 
XIK of 1817 is not a public document, nor 
is the patwari preparing the same a public 
servant.— Baij Nath Sing «. Sukmu Mah- 
TON, 1 . L. R., 18 Cal 534. [Petheran, CJ , 
and Beverley, J. June a6, 1891.] 
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Zumndasi karaun is a public serrant. 

—AKamindarikarnam iaapublicservant, and 
is bound by law to produce accounts to the 
proprietor or farmer of azamindari,—S ubra- 
MANVA V. SOMASUNDARA, 1 . L. R., 1$ Mad. 127. 
[Collins and Handley, JJ« Oct. 33, 1891.J 

Peon when a public servant. —A Nazir 
has authority to delegate the execution of 
warrants of arrest. Dharam Chand Pal v, 
Quren~Empress ( 1 . L. R., 22 Cal. 596} fol¬ 
lowed. A peon acting under such delegation 
is a public servant within the meaning of 
the definition in s. 2c, cl, 4. of the Penal 
Code. Quesre .—Whether the escapt of a 
prisoner from arrest is an obstruction of a 
public servant within the nneaning of s. ]P6 
of the Penal Code,— SnEO Prooasii Tbwari 
e, Bhoop Nawain Pkosau Pathak, I L R., 
22 Cal. 759 [Pelheram, C.J., and Beverley. 
J. Mar. 14, if-gs.] 

Sanitauy Inspector is a public servant, 
—A Sanitary Inspector appointed by the 
Local Board is a public servant within the 
meaning of the Local Boards Art (Mad Art 
V. of 1B84), s 43 .—Quees-Kmprkss V. Ti- 
RUVKNGADA Muham, I. L R.. 21 Mad 428. 
[Davies and Moore ]J. fulv 15, 1898. ■ 

Collector managing a Ichas mehat : Sur¬ 
veyor employed by Collector both pub¬ 
lic servants. —'I'he Collector a*'ting m tlie 
management of a hhas mphal, the property 
of the Government, is as much the f^overn- 
ment, within the meaning of s 17 of the Penal 
Code, as when he is excrci'-ing any other of 
the duties of bis official position, A sur¬ 
veyor employed by the Collector in the khas 


mehal department to make a survey of a cer¬ 
tain portion of a waler>couise is a ** public 
servant ” within the meaning of s. 21 of the 
Penal Code. Reg’ v. Rametftrav (12 Bonn. H. 
C, K. l) and Chatter Lai v. Tkacoor Pershad 
(I L. R , 18 Cal- 518) referred to. — Bajoo 
Singh v. Qukrn-Empress, I. L. R., 26 Cal. 
158 [Stevens and Pratt, JJ. Nov.2, 1898.] 
Manager employed under the Court of 
Wards is a public servant.— Held that the 
manager of an estate employed under the 
Court of Wards is a " public servant ” with¬ 
in the meaning of s. 21 of the Penal Code. 
Queen-Etnpress v. Araji (I. L, R., 7 Mad. 
17) referred to.—-Q iiern-Empress v. Ma- 
IHHRA PRAbtAD, I. L. R , 21 All. I27. [Aik- 
man, J. Nov. 19, 1898 j 

Peon in the service of Government is a 
public servant, but not manager of an 
estate under Court of Wards.—An officer 
in the service or pay of Government within 
the terms of s. 21, d g, of the Penal Code, 
one who is appointed to some office for 
the performance of some public duty. Held 
that a peon in the service and pay of Govern¬ 
ment and attached to tlu; office of a Superin- 
ti'ndcnt of the Salt Department, is a public 
servant, lleld^ further that a manager of 
an estate under the Court of Wards is not a 
public servant. Reg v. Rnmajirav yibaji» 
rav (12 Bom. H. C. R r) and Queen v, 
(I. L R., 7 .Mad. 17) referred to. 
Qu€P?i- E 7 jipre.’is v. Mathura Prasad (I, L, R., 
21 AH 127; dissented from. —Nazauuddin 
T (Jueen-Empruss. I. L. R., 28 Cal. 344, 
^Prinscp and Handley, JJ, July 9, 1900.3 


22 . The TOi'ds 

“ Moveable property.” 


tiling wilich is attached to the earUi. 


' moveable property ' arc intended to include corporeal 
prof>erly of every description, except land and things 
attached to the earth, or permanently tastened to any- 


Hut not moveable property.— .A hut is 
not mcveahlp property within the meaning 
of .s. 19 of Act XI of 1865. A Small Cause 
Court ha« no jurisdiction to sell a hut A 
purchaser of a hut sold by a Small Cause 
Court in exeentirm of a decree acquires no 
title to it.— Nattu Miah r. Nano Ram, 8 
B. L. R. 508; 7 W. R. 309- ICouch, C f., 
and Bayley. Jackson, Marpher.son, Glover, 
and Mitter, Jj. Jan. 20, 1872.] 

Carrying away cart-loads of earth.— 
A dug up, and immediately earned away, 
without any authority or right, several cart¬ 
loads of earth, part of unassessed lands of a 
village. Held that A was not guilty of theft. 
—QuBBN-EmPRRSS V. K.OTAYYA, 1 . L R , lO 
Mad. 255. [Collins, C.J , and Kernan and 


Brandi, JJ. Mar. 18, 1S87.J But see the 
following I uling — 

Dishonestly carrying away cart-loads 
of earth.— Earth, tea: is, soil, and all the 
component parts of the soil, inclusive of 
stones and minerals, when severed from the 
earth or land to which it was attached, is 
moveable property capfible of being the sub¬ 
ject of theft. Whoever dishonestly severs 
such earth from the earth commits theft. 
Where a person dishonestly carried away 
100 cart-loads of earth from the complain¬ 
ant's land, heiii that he was guilty of theft. 
Queen^Empress v. Kotayya (I. L R., 10 Mad. 
255) dissented from.— Queen-Eitprbss «. 
Shivkam, L L. R,, 15 Bom, 702. [Birdwood 
and Parsons, JJ. Mar. 24, 1890.J 


Wrongful gain.’* 


23 . “Wrongful gain is gain by unlawfu 
means of property to which the person gaining it is 
not legally entitled. 
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"Wrongful loss.” 


'^Wrongful loss” is the loss by unlawful means 
of property to which the person losing it is legally 
entitled. 


A person is said to gain wrongfully when such person retains wrongfully, as 
Gaining wrongfully; losing Well as when siich person acquires wrongfully. A 
wrongfully. pcrson is said to lose wrongfully when such person is 

wrongfully kept out of any property, as well as wlien such person is wron^ully de¬ 
prived of property. 


Taking moveable property to coerce 
payment of debt. —A creditor, by taking any 
moveable property of his debtor from the 
debtor's possession without his consent, with 
the intention of coercing him to pay liis 
debt, commits the offence of theft as defined 
in 9 . 378 of the Penal Code. Ss. 23 and 24 


of the Penal Code discussed and explained. 
Prosonno Kumar Pair a v, Vdoy Sani (I. L. 
R., 22 Cal. 669) overruied.»QuBBN-£M- 
pKBss V. Ski Churn Chungo, 1 . L R , aa 
Cal. 1017. [Pelheram, C.J., and Prinaep, 
Pigot, Maepherson, and Banerjee, JJ. Dec. 
20. 1895.: 


24 - Whoever docs anything with the intention of causing wrongful gain to 
, ,, one person, or wrongful loss to another person, is 

Dishonestly. .. dighonestly.” 


VlThat constitutes theft.—For a discus¬ 
sion as to what constitutes theft, see the 
case of— Qurbs V. Mad.\rbb CriowKBRD.tR, 
3 W. R. 2. [Peacock, C J., and Kemp and 
Glover, JJ. Feb. 17, 1S65.I 

Dishonest intention in a case of theft.— 
Meaning of dishonest intention in a case cf 
theft as deBned in the Penal Code.— Qubkn 
e, Prbonath Bankkjbe, 5 VV, R, 65.— 
[Jackson, ]. April 16, 1866] 

Dishonest intention, — Me.'ining of dis¬ 
honest intention in a rase of theft as de¬ 
fined in the Penal Code.— Quren' v. Pkbo- 
NATH Banerjee, 5 W. K. 68. [Jackson, J. 
April 16, 1866.J 

Pledgee of a turban does not commit 
criminal breach of trust if he uses it.— 
In this case, the prisoner, the pledgee of a 
turban, has been convicted of criminal 
breach of trust for using that turban. The 
offence consists of dishonestly using or dis¬ 
posing of property in violation of any direc¬ 
tion of taw as to the mode in which any trust 
affecting such property is to be discharged. 
The word “dishonestly” in the Penal Code 
means the doing of an act with the intention 
of causing wrongful loss or wrongful gain, 
and wrongful gain is gain by unlawful means 
of property to which the person gaining is 
not Legally entitled. For cither wrongful 
loss or gain, the property must be lost to the 
owner, or the owner must be kept out of it. 
The High Court are of opinion that the 
deterioration of the article by use is not such 
a loss of property to the owner, and the 
wrongful use of property by the prisoner is 
not such a gain to him. The High Court, 
are, therefore, of opinion that the facts found 
do not amount to criminal breach of trust, 


and they accordingly resolve to quash the 
sentence, and direct the release of the pri¬ 
soner.— Pro., Sep. iS, 1866, 3 Mad. H. C R- 
Ap. vi. 

When a person takes charge of fishing 
nets, and retains possession pending or¬ 
ders of his employers, does not commit 

theft,—Th** prisoner, acting bontljide in the 
interest of his employers, and findings party 
of fishermen poaching on his masters’ 
hsheries, took charge of the nets, and re¬ 
tained possession of them, pending the or¬ 
ders of his employers. Utld that the pri¬ 
soner was not guilty of theft, as there was 
no dishonest intention in taking the pro¬ 
perty.— Queen V Nobin Chunobr Hol- 
DAR, 6 W- R. 79 [Kemp and Markby, JJ. 
Sep. 28, 1866.J 

Person acting under a claim of right 
when not guilty of theft.—A person acting 
under a claim of right (however ill-founded 
such claim may bej is not guilty of theft by 
asserting it.—Q uben w. Ram Churn Singh, 
7 \V. R, 57, [Seton-Karr and Markby, ]J. 
^prd IS, 1867.J 

Fraudulent intention in respect of a 
forged document. —In a case in which the 
accused was charged with dishonestly using 
as genuinea patta whichheknewtobeforged, 
and in which there was a fraudulent inser¬ 
tion, it was held that it wa.s not necessary to 
prove that he personally inserted the word, 
but it was sufiicient if it was inserted with 
his knowledge. — Quben e. Hemoruddi 
Munoul, 9 W. R. 22. [Kemp and Jack- 
son, JJ, Mar. 2, 1868.J 

Abetment of theft.—The carrying off of 
certain buffaloes belonging to the complain- 
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Knt by order of the accused, and the re¬ 
tention of them in the custody of the latter’s 
servant, were held to amount to an abet¬ 
ment of theft as defined in the Penal Code. 
•—Tarinve Prosaud Banerjbb, 18 W. R. 
& £Kemp and Glover, JJ. June 14, 187s.] 

llleg^al impounding of cattle not theft — 
The illegal seizure and impounding of cat¬ 
tle is not theft within the meaning of the 
Penal Code, even if effected with the mali¬ 
cious intent of subjecting the owners to 
additional expense, inconvenience, and an¬ 
noyance. A Sessions Judge has no power 
to release on bail persons convicted by the 
Magistrate, pending a reference to the High 
Court under Act X. of of 1872, 3. 296 —Ara- 
DHVS Munoul V. Mvan Kuan Takaugeer, 
24 W. R- 7. [Glover and Mitter. JJ, June 

4.187s-] 

Snatching^ away a document produced 
before arbitrator, and running away with 
it, constitutes “secreting,” not theft — 
Where the plaintiff in a suit referred to ar¬ 
bitration by consent, witli a view to prevent 
a witness from referring to an endorsement 
on a bond (which tended to show that de¬ 
fendant had paid more than it was alleged 
had been paid by him) snatched up the bond 
which was lying be:>ide the aibitrator, ran 
away, and refused to produce it, held that 
the offence committed was not theft, but 
secreting a document under s. 204 of the 
Penal Code.—S urra mania Ghanaf*ati v. 
Queen, I. L. R., 3 Mad. 2O1. [Turner, 
C-J, and Mutiusami Ayyar, }. Sep. 2, 

Using as genuine a forged document 
with intent to defraud , Doing a thing 
dishonestly. —The accused, m order to 
obtain a rf'Cugnltion from a settlement of¬ 
ficer that they were entitled to the title of 

Loskur," filed a sanad before that officer, 
purporting to grant that title. This docu¬ 
ment was found not to be genuine. The 
Sessions judge convicted the accused under 
ss 471, 4O4 of the Penal Code. I/eld, on ap¬ 
peal, that, even supposing the accused had 
used the document knowing it not to be 
genuine, they could not be found guilty, as 
the intention of the accused was not to cause 
wrongful gain or wrongful loss to any one ; 
their intention being tu produce a false be¬ 
lief in the mind of the settlement-onicer that 
they were entitledto the dignity of ‘‘ Loskur,” 
and that this could not be said to constitute 

an intention to defraud ” A sanad, con¬ 
ferring a title of dignity on a person, is not 
a valuable security within the meaning of 
the Penal Code.-— Jan Mahomed and Jabar 
Mahomed v. Empress; Wari Mrah v. 
Empress, I. L. R., to Cal. 584. [Mitter and 
Norris, JJ. April 17, 1884.'] 


Speculation as to intention.— The cre¬ 
ditors of a police-constable applied to the 
District Superintendent of Police that Rs. 2 
might be deducted monthly from the debtor's 
pay until the debt was satisfied. Upon an 
order being passed directing that the deduc¬ 
tion asked for should be made, the debtor 
produced a receipt purporting to bcareceipt 
fer Rs. 18, the whole amount due. It .subse¬ 
quently appeared that the receipt was one 
for Rs, 8, which the debtor had altered by 
adding the figure " 1 so as to make it ap¬ 
pear that the receipt was for Rs, 18. Held 
that the real intent in the prisoner's mind 
being to induce his superior officer to refrain 
from the illegal act of stopping a portion of 
his salary, the Court in a criminal case ought 
not to speculate as to some other intent over 
and above this that might have presented 
Itself to hlni ; that it did not necessarily 
follow that he rontvniplated setting up the 
altered receipt to defeat his creditor’s claim ; 
and that therefore he ought not to have been 
I'ouMctfd of an ofTence under s. 471 of the 
JVu.'iI Ci)ih*,—Qi'feEN-L’.wpRHSs 7 ', S^KD Hu- 
sAiN. I. L. R., 7 All. 403. [Petheram, C.]., 
anil Straight, j. Keb. 27, 1885.^ 

Dishonestly and fraudulently. —In a trial 
upon a charge, under s. 471 of the Penal 
Code, of fraudulently or dishonestly using 
fis genuine documents kriuwn to be forged, 
it was found that four forged receipts for 
the payment of rent, used by the prisoner, 
h.*d been fabricatt'd in litu of genuine re- 
ctupts which h.itl been lost, /{eld that, with 
icftTciire Uj the dt-finit ions of the terms 
■ disliuiu-st l\ ' rind “fraudulently’’ in ss 24 
and 25 of the Henal Code, the prisoner, upon 
the tacts as found, had not committed the 
orTtnee puuishablt* under s. 471.— Quken- 
fc.Ml^RKSS V. SuEo Dayai . I. L. R., 7 All. 
459, Brodhiirst, J Mar. 6 , 1885,] 

It is not theft to take a boat in order to 
escape, and then abandon it. — When an 
accused, charged with murder, was allegfcd 
to have taken a boat from a place where it 
had been secured by its owner, and after 
proceeding some distance in it had aban¬ 
doned it, and when he was charged with the 
theft uf the boat, Aeld that the charge was 
unsustainable, inasmuch as it was evidently 
not his intention to convert it to his own 
use, and make it permanently his own pro¬ 
perty, but merely to make use of it for the 
purpose of aiding him in escaping — Adu 
Shikdar V. Empress, 1 . L. R., 11 Cal. 635. 
[Mitter and Norris, Jj. May 29, 1885.] See 
contra, p. 24, infra, col. 2. 

Making false report to stave off dis¬ 
covery 01 previous fraud. —A treasury ac- 
countant was convicted of offences under 
ss. 218 and 465 of the Penal Code under the 
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following circuinstances. A sum of Rs. 500, 
which was in the treasury, and was payable 
to a particular person through a Civil Court, 
was drAwn out and paid away to other per¬ 
sons by means of forged cheques. After 
the withdrawal of the Rs. 500. but before 
such withdrawal had been discovered, the 
representative of the payee applied for pay¬ 
ment. The prisoner then, upon iwo ocra- 
sions, wrote reports to the effect that the 
Rs. 500 in question then stood at the pa\ee's 
credit as a revenup-deposit, and that it was 
about to be transferred to the Civil Court. 
Upon the first of these reports, an order was 
signed by the treasury-officer for th»j transfer 
of the money to the Civil Court concerned, 
and to effect such tran-»fer a cheque was 
prepared by the sale-muharrir, which, as 
originally drawn up, related to the sum of 
Rs. 500 already mentioned The signature 
of the cheque Ly the tre.isiir\-officer was de¬ 
layed for some time, and meanwhile the 
cheque was altertcl by the prisoner in such 
a manner as to make it relate to another de¬ 
posit of Rs. 500 which hail been made sub¬ 
sequently to the above and to the credit of 
another person The result of this was the 
transfer of the second payee's Rs. 500 to the 
Civil Court, a> if it had been the hrst Rs. 
500, and to the credit of the first payee’s re¬ 
presentative. The prisoner was convicted 
under s, 465 of I lie Penwl Code m respe-cf of 
the cheque, and under s. 2iS in ri-spect uf 
the two reports above referred to. //i/J, 
with respect to the charge under s 465, that 
the prisoner's immediate and more probable 
intention—which alone, and nut his remoter 
and less probable intenuoii, should, be attri¬ 
buted to him—was not to cause wrongful 
loss to the second payee by decaying p-^v- 
inent of the Rs 500 due to tier, though the 
act might have caused her loss, but to con¬ 
ceal the previous fraudulent withdrawal of 
the first payee’s Rs, <joo . that, under thc'ie 
circumstances, he could not be said to have 
acted ‘'dishonestly ' or ‘•fraudulently’' 
within the meaning of s 24 or s 25 of the 
Penal Code ; and that, therefore, his guilt 
under s. 465 bad not been made out, andibe 
conviction under that section must be s'^t 
aside. Erld also that prisoner’s intention 
in making the false reports was to stave off 
the discovery of the prt-vious fraud, and save 
himself or the af'tiri! perpetrator of that 
fraud from legal punishment, and that, 
having prepared the reports in a manner 
which he knew to be incorrect, he was rightly 
convicted under s 218 of the Penal Code 
fleid further that as the prisoner, who was a 
public servant, made the'-e reports, and 
assumed to make them in due course and as 
a part of his duty, and held them out as re¬ 
ports which were ma<le by the proper officer, 


and as no question was put in the examin¬ 
ation of the witnesses from the office which 
suggested that it was not his business to 
make such reports, it must bo inferred that 
he made them, because it was his business 
to do so, and as a public servant within the 
meaning of s, 21B »jf the Penal Code,— 
QuRRIN l^MPRIiSS rf. Gridhari Lal, i. L, R., 
8 All. 653. [Edge, C.J. Aug. 24. 1886.] 

Joint property, Theft of. —Theft of joint 
property maybe committed by a co-parcener 
if he takes it from joint possession, and con¬ 
verts such possession into separate po.sse$- 
sion.—QLi^EN'E mpress v. Ponnurangam, 
1, I. R., 10 Mad. 186. [Kernan and Muttu- 
sami Ayyar, ]J, Mar. 1, 1887.] 

Person held g:uilty of theft of boat, 
though it was not his intention to convert 
it to his own use, or to deprive complain¬ 
ant permanently of its possession. — A 
charge of iheft will lie under s. 378 of the 
Penal Code (Act XLV. of 1860), even where 
tUurc is no intention to assume entire domi¬ 
nion over th» property taken, or to retain it 
permanently. When a person takes another 
man's property, believing, under a mistake 
of fact anil in ignorance of law, that he has 
a right to take it, he is not guilty of theft, 
becauKc there is no dishonest intention, even 
though he may cause wronr.ful losT within 
the meaning fif the Penal Code* The ac- 
cuseil wa^ the brother of a farmer or con 
tractor of a public ferry on th'- Tadri river. 
He seizi'd a boat belonging to the complain¬ 
ant while conveying passengers across the 
%.rci:k whicii Hows into the river at a point 
Within three miles fiorn the public ferry. His 
intention was apparently to compel persons 
who had to cross the creek to use the ferry 
in the absence of the complainant's boat, and 
therebv increase his brother's income deriv¬ 
ed from fees to be paid by passengers cross¬ 
ing the creek. ^I'hc a^'cused had no reason 
to believe that he was justified in seizing the 
boat. Held that the accused was guilty of 
thi;ft, though it was not his inM-ntloii to con¬ 
vert the boat to hi-s own use, or deprive the 
complainant prrmanetiMy of its possession. 
—OlIEf-N-E mPRESS V. N ACS A p PA, I. L. R., 
15 Bom 344, * Bird wood and Jardine, JJ. 

jan, 27, 1890-J 

Primary intention.—In construing ss, 24 
and 25the primary and not the remote inten¬ 
tion cf the accused must be looked at. {Jueen^ 
Empress v. Girdknri (I. L. R., 8 All. 
cited.— Qupen-EmprkssV Haraohan alias 
Rakvial Dass Ghosm. I. L. R., 19 Cal.. j8o. 
[Norris and Beverley, JJ. April 20 1892.] 

Carrying: off cattle to prevent them 
being lulled. —Where several Hindus acting 
i,i conerrL forcibly removed au ok and two 
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cows from the possession of a Mahomedan, 
not for the purpose of causing *' wrongful 
gain " to themselves or wrongful loss '' to 
the owner of the cattle, but for the purpose 
of preventing the killing of the cows, held 
that they could not properly be convicted of 
dacoity, but only of riot. —Quren-Empress 
V. Raghunath Rai, J. L. R., 15 All. 22. 
[Tyrrell, J. Aug. 6, 1892.] 

!Ue£:al seizure of cattle, and taking 
them to a pound, constitutes theft. —An 
accused was found to have loosed the rom< 
plainant’s cattle at night from a cattlc'pen, 
and to have driven thenn to the pound with 
the object of sharing with the pound-keeprr 
the fees to be paid for their release. He 
was proceeded against under Art I. of 1871 
(Cattle Trespass Act), and under the provi¬ 
sions of 3 22 ordered to pay compensation 
to the complainant, and in default to under¬ 
go one month*s rigorous irn prison meat. 
Held that s. 22 was inapplicable to the facts 
of the case, and that the order must he set 
aside. On the facts it was not a case of 
“ illegal seir^ure and detention ” of cattle, 
but rather one of theft, as all the dements of 
that offence wt re present, and the accused 
should have bi'en rh’\rged with and tried for, 
that ofttnee lieUl, farther, that the sen¬ 
tence of impiisjnmcnt in default of pay¬ 
ment of th" compensation was not wamiited 
by law. Compensation may be levied a 
fine, and the ordinary mode of levying fines 
is laid down in s of the Code of Crimi¬ 
nal Procedure, The law nowhere provide^ 
that fine» may br" levied bv means ot im¬ 
prisonment —pAKVACi R\i Ti. Aitju Mian, 1 
L. R., 22 Cal. 139 Petherain C.J , and 
Beyerley, J Aug, iS, 1894/ 

When removal of debtor's property by 
creditor does not amount to theft.—With 
a view to coctee thr>^ compirimanr to pay a 
sum of Kb. [4.\%hich ho owedto the accused, 
three head of rattIt* worth R-,. fio were re¬ 
moved from the complaiiiatil\ homistead 
under the order of tht aveused /Ie:d ihi: 
offence of theft was not Ciuiiniitlcd Oy the 
accused. The illustmLions to 378 ot the 
Penal Code indicate thai it uas the i.itoiition 
of the Legislature that, in ortler to have 
committed thett within thr* mv.ining of Lite 
Section, thetuker rnui' have taken the thing 
with the intentioM of keeping it himself, or 
disposing of it for his own b»*nefit or in some 
way which wuuld compel the owner to pav 
him money which he did not owe him in 
order to regain his properly. The words 
''intending to take dishonestly any movi;- 
able property in the above section, read 
with a. 23 and s 24 of (he Penal Code, mean 
‘'with the intention of gaining by unlawful 
means property to which he is not legally 
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entitled.*' " To gain property by unlawful 
means means " to gain the thing moved 
fur the use of the gainer," and not "the 
gaining possession of it for a time for a 
temporary purpose." S. 363 of the Pena] 
Code, as drafted in 1837, discussed.—pRO- 
soNNo Kumar Patra ®. Udoy Sant, I. L. 
R., 22 Cal. 669- [Petheram, C.J.f and Be¬ 
verley, J April 30, 1895.] 

Removal by creditor of hia debtor’s pro¬ 
perty with a view to obtaining; payment 
of his debt constitutes theft.— Held that 
the removal by a creditor, against the will 
of his debtor, of property belonging to such 
debtor, with the view of compelling such 
debtor to discharge his debt, amounts to 
theft within the meaning of s. 379 of the 
Penal Code. Qtieen-Enipress v Sumeshar 
fiai (Weekly Notes, 1888, p. 97) referred to. 
Prosonno Kumar v. Udoy Sani ( 1 . L, R., 92 
Cal. 669) dissented from.—Q ueen-Eh PRESS 
V. Agha Muhammad Yusup, I. L. R., 18 
All. 88. [Edge, C.J., and Burkitt, J. Nov. 
16, 1805 ] 

When removal of debtor’s property by 
creditor amounts to theft.—A creditor by 
taking any moveable properLy of his debtor 
fruni rhe po.ssesiion without his consent, 
with the intention of coercing him to pay hia 
debt, ronimitK the offence of theft as defined 
in s 37S of the Penal Code. Ss. 23, 24 of 
the Pt nal Cod^ discusst;d and explained. 
Pni'imintt Kumar Patra v, f/d^ 5 anl! (I. L. 
R., Cal G<i9) overruled. Per Pigot, J.— 
Prui'cediiigs of tiie Legislature cannot be re- 
feired to a.-, legitimate aids to the construc¬ 
tion of an Act. Administrator-General 0/ 
V. Prom J.all Mullich ( 1 . L, R., 22 
Cal. 788) fnllowed— OuEBN-E mpress v. 
Ski Churn Chunoo, 1 . L R., 22 Cal. 1017. 
[PflhcrAin, C.)., and Prinsep, Pigot, Mac- 
p;'(.rson, and Hanerjee, JJ. Dec. 2o, 1895.] 

Removing a thing with the object of 
causing trouble to the owner does not 
constitute theft.—The accused, who was 
chargLtd hy hi.s master with having commit¬ 
ted theft of a box, stated that he had re¬ 
moved tne box, .ind left it concealed in the 
cow-shed to give a lesson to his master. 
The Sessions judge, in his charge to the jury, 
Slid '■ If the jury find that the accused re¬ 
moved the box to put the owner to trouble, 
th.it is causing wrongful loss to the owner, 
and the act is theft;" and the jury returned 
a verdict of guilty, finding "that the taking 
was with the intention of putting the owner 
to trouble." Hrld the above charge and ver¬ 
dict were based on an erroneous view of the 
law. It cannot be said that removing a 
thing to put the owner to trouble is neces¬ 
sarily and in every case cau:ting " wrongful 
loss."—N abi Baksh V Queen-Empress, I. 
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L. Ri 35 CbI. 416, [Banerjee and Wilkins, 
JJ. Sep. tS, 1697.] 

Cntting' and removal of poddy not theft, 
imlMBdonedishODMUyi'^The accused cut 
and removed paddy from certain land, al¬ 
leging that the land and the paddy belonged 
to his uncle. He cited witnesses in sup¬ 
port of his story, and also produced a deed 
of compromise in support of title. The Ma¬ 
gistrate disbelieved the defence-witnesses, 
and found that the land and paddy belonged 
to the complainant, and that the deed related 
to other land, but there was nothing in his 
judgment to show that the petitioner did not 
bond fide believe that the paddy belonged 
to bis uncle. Held chat the findings did not 
support the conviction of theft. To consti¬ 
tute the oifence it was necessary that the tak¬ 
ing away of the paddy should have been done 
dishonestly,with the knowledge that it 
belonged to the complainant and not to his 
uncle. Where a rule was issued to show 
cause why the conviction should not he set 
aside and a retrial ordered, and it appeared 
that the accused had already .suffered the 
whole imprisonment,Jess one day, the Court 
in setting aside the conviction did nut direct 
aretrial.^AuDOOi, Biswas v, Khatuk Mon* 
DAt, 3 C. W. N, 332. [Prinaep and Stanley, 
JJ. March 10, 1899.] 

Cutting and carrying away crops sown 
^ another * Bona-fide belief as to title : 
Facts constituting theft . Dishonest in¬ 
tention. —An acccused person alleged and 
claimed that certain paddy was grown upon 
hisyofe, and that he cut and rf^rnoved it as 
a matter of right and in an assertion of a 
bond fide Q\-^\TVk co the land. It was admitted 
by the complainant, who also claimed the 
paddy and the land, that there had been a 
boundary dispute between hia landlord and 
the landlord of the accused. The accused 
was Convicted in a summary trial of the pad¬ 
dy. Held per Prin.sep, J.: That, if the com¬ 
plainant’s bargadars had grown the crops as 
found, and nevertheless the accused cut and 
carried them off, there could be no bona-fide 
belief that he was entitled to do so to justi¬ 
fy his action in regard to the complainant. 
With the fact found that possebsiun was with 


the complainant by the growing by him 9 f 
the crops cut by the accused, the accused 
was without justification in thus taking the 
law into his hands, even if he was entitled 
to hold the lands, because he was not in ac* 
tual possession of them. HU Lordship re¬ 
fused to interfere. Per Stevens, J. : The 
findings of the lower Court taken as a whole 
amounted to a finding that the accused act¬ 
ed malti fide, and the mere fact that he 
brought some witnesses to speak to his long 
possession of the land, and the cultivation of 
the crops by him, could not be taken as show¬ 
ing that a bond fide as to title exist¬ 

ed between the complainant and himself. 
To constitute theft it is sufficient if proper¬ 
ty IS removed against his wish from the cus¬ 
tody of a person who has an apparent title 
or even a colour of right to such property. 
In the present case the complainant had an 
apparent title as tenant of the land, together 
with long possession ; and he had, on the 
strength of that apparent title and long pos¬ 
session, raised the crops which the accused 
removed. The application should be dis¬ 
missed. Queen-Empress v. Gan^aram San- 
tram (I. L. R,, 9 Bom 135) referred to. Per 
Stanley, J., contra.—That the evidence, as 
well fur the prosecution as for the defence, 
conclusively established that there was a 
bond fide dispute as to the title to the land 
upon which the paddy was sown. Once 
this was shown the criminal charge failed. 
The fact, if iL be the fact, that the paddy 
was sown by the complainant, would not 
give him the property in the crop, if it were 
sown on the land of the accused. If the 
land was the land of the accused, it was an 
act of trespass on the part of the complain¬ 
ant to sow It with paddy, and the complain¬ 
ant had no right to complain if the accused 
resented his act of aggression by cutting and 
removing the crop. A dishonest intent is 
a necessary ingredient in the offence of theft. 
No such intention has been found on the 
part of the accused. That the conviction 
and sentence should be set aside. [Pandita 
alias Rahmatulla Pramanik e. Rahim- 
ULLA Akundo, I. L. R., 27 Cal. 501, [Prin- 
sep, Stevens, and Stanley, JJ. Jan. 15, 
1900] 


“ Fraudulently.’’ 


25 . A person is said to do a thing fraudulently 
if he does that thing with intent to defraud, but not 
otherwise. 


Using a forged document to support a 
title is fraudulent, —Where a person in the 
course of an action brought against him to 
gain possession of a property uses a forged 
document for the purpose of supporting his 
title, though there may be no necessity for 


the use of it, such a user is clearly fraudulent. 
A general intention to defraud, without the 
intention of causing wrongful gain to one 
person or wrongful loss to another, would, if 
proved, be sufficient to support aconvictiou; 
and such intention is a necessary inference 
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which the jury should be directed to draw 
il they are satisfied that the accused has 
uttered a forced document as a true one, 
meaning it to be taken as such, and know¬ 
ing it to be forged.—E mprrss e. Dhc/mi/m 
Kazbb, 1 . L. R., 9 Cal. 53. [Maclean and 
NoxtIb, JJ, July 13, 1882.] 

Making false entries in account-book 
with the uiteotioa of coacealing- criminal 
breach of trust.— Where a clerk, who had 
committed criminal breach of trust, subse¬ 
quently Atade false entries in an account- 
book with the intention of concealing such 
offence, held that the making of such entries 
did not constitute the offence of forgery, and 
he had, therefore, been improperly convicted 
under s. <465 of the Penal Code. (Jueen v. 

P, H. C. R.. 1874, 
p, 56) and Queen v, Lai Gumul (N.- W. P. 
H. C. R., 1870. p. II) followed.—K mprhss 
V, JlWANAND, 1 . L. R., 5 All. 221. [Mah- 
mood, J. Oct. 5, 1882 ] 

Fraudulently using: grenuiue a f 3 rg'ed 
document: *' Dishonestly ;” ** Fraudu¬ 
lently/’—The creditors of a police-con¬ 
stable applied to the District Superintend¬ 
ent of Police that Rs 2 might be deducted 
monthly from the debtor’s pay until the 
debt was satisfied. Vpun an order being 
passed directing that the deduction a^ked 
for should be made, the debtor produced a 
receipt purporting to be a receipt for Rs. iS, 
the whole amount due. Jt subsequently ap¬ 
peared that the receipt was one for Ks. 8, 
which the debtor had altered by adding the 
Bgure i/' so as to make it appear that the 
receipt was for Rs, 18, Held that the real 
intent in the prisoner's mind being to in¬ 
duce his superior ofTicer to refrain from the 
illegal act of stopping a portion of his salary, 
the Court, in a criminal rase, cught not to 
speculate as to some other intent over and 
above this that might have presented 
to him; that it did not necessarily follow 
that he contemplated setting up the altered 
receipt to defeat his creditor's claim ; and 
that, therefore, he ought not to have been 
coovicted of an offence under s. 471 of the 
Penal Code,— Em PRESS 77. Svun Hussaim, 1 , 
L, R., 7 All. 403. [Petheram, CJ, and 
Straight, J. Feb. 27. 1885.] 

Fraudulently using as getiume a forg;%d 
document: ** Dishonestly: Fraudulent 
ly,'*— In a trial upon a charge under s 471 
of the Penal Code, of fraudulently or dis¬ 
honestly using as genuine documents known 
to be forged, it was found that four forged 
receipts for the payment of rent, used by 
the prisoner, had been fabricated in lieu of 
mauine receipts which bad been tost. Held 
that, with reference to the definitions of the 


terms " dishonestly'' and " fraudulently ” id 
s?. 24 and 25 of the Penal Code, the pri¬ 
soner, upon the facts as found, had not com- 
mitted the offence punishable under s. 471, 
— Empress v. Shbo Daval, 1 . L. R., 7 All. 
450. [Brodhurst, J, Mar. 6,1885.] 

Making false report to stare off dis¬ 
covery m previous fraud.—A treasury- 
accountant was convicted of offences under 
ss. 218 and 465 of the Penal Code un¬ 
der the following circumstances; A sum 
ot Rs. 500, which was in the treasury, and 
was payable to a particular person through 
a Civil Court, was drawn out, and paid 
away to other persons by means of forged 
cheques. After the withdrawal of the Rs. 
500, but before such withdrawal had been 
discovered, the representative of the payee 
applied for payment. The prisoner then, 
upon two orcasions, wrote reports to the 
effecl that the Rs. 500 in question then 
stood at the payee’s credit as a revenue-de¬ 
posit, and that it was about to be transferred 
to the Civil Court, Upon the first of these 
reports, an order was signed by the treasury- 
officer for the transfer of the money to the 
Civil Court concerned, and to effect such 
transfer a cheque wa.s prepared by the sale- 
muharrir, which, as originally drawn up, 
related to the sum of Rs. 500 already men¬ 
tioned, The signature of the cheque by the 
treasury-officer was delayed for some time, 
and meanwhile the cheque was altered by the 
prisoner in such a manner as to make it 
relate to another deposit of Rs. 500 which 
had been made subsequently to the aboref 
and to the credit of another person. The 
result of this was the transfer of the second 
payee's Rs. 500 to the Civil Court, as if it 
had been the first Rs. 500, and to the credit 
of the first payee’s representative. The 
prisoner was convicted under s, 465 of the 
Penal Code in respect of the cheque, and 
under s, 218 in respect of the two reports 
above referred to. Held^ with respect to 
the charge under s. 465, that the prisoner's 
immediate and more probable intention- 
winch alone, and net his remoter and less 
probable intention, should be attributed to 
him—was not to cause wrongful loss to the 
second payee by delaying payment of the 
Rs. 500 due to her, though the art might 
have caused her loss, but to conceal the pre¬ 
vious fraudulent withdrawal of the first 
payee’s Rs. 500; that, under these circum¬ 
stances, he could not be said to have acted 
“ dishonestly " or " fraudulently” within the 
meaning of s. 34 or s. 25 of the Penal Code ; 
and that, therefore, his guilt under s. 46^ 
had not been made out, and the conviction 
under that section must be set aside. Held 
also that prisoner’s intention In making the 
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false reports was to stave off the discovery of 
the previous fraud, and save himself or the 
actual perpetrator of that fraud from le^al 
punishment, and that, having prepared the 
reports in a manner which he knew to be 
incorrect, he was rightly convicted under 
s. 218 of the Penal Code. Held further 
that as the prisoner, who was a public ser- 
vantp made these reports, and assumed to 
make them in due course and as a part of 
his duty, and held them out as reports which 
were made by the proper officer, and as no 
question was put in the examination of the 
witnesses from the office which suggested 
that it was not his business to make such 
reports, it must be inferred that he made 
them because it was his business to do su, 
and as a public servant within the nneaning 
of s. 218 of the Penal Code.— QirEEN-EM- 
PRESS V . Gridhari Lal, 1, L. R., 8 All. 
653 [Edge, C.J. Aug. 24,1886.] 

Intention in fabricating: documents : 
Fraudnlent and dishonest fabrication.— 
The accused, who was a copyist in the Sub- 
Divisional Office at B, applied for a clerk* 
ship then vacant in that office An endorse¬ 
ment on his application, recommending him 
for the post, and purporting to have been 
made by the Sub-Divisional Officer of R, 
was found to have been falsely made by the 
accused. The application was accompanied 
by a letter, also fabricated by the accused, 
purporting to be from the Collector to the 
Sub-Divisional Officer at B, informing the 
latter officer that he, the Collector, had se¬ 
lected the accused for the vacant post. 
The Sub-Divlslonal Officer, having some 
suspicion as to the genuineness of this letter, 
wrote a demi-official letter to the Collector 
to ascertain whether he had really written 
it; and this being posted in the local post- 
office, the accused fabricated a third docu¬ 
ment, purporting to be a letter from the Sub- 
Divisional Officer to the post-master, asking 
him to stop the despatch of thedemi-official 
letter. The accused was charged with, and 
convicted in the Sessions Court of, the of¬ 
fence of forgery, under s. 464 of the Penal 
Code, in respect of the three documents. 
Held the conviction was right with regard 
to the first two documents, but with regard 
to the third document it could not be said 
that he falsely made it either dishonestly or 
fraudulently within the meaning of that 
section.— Abdul Hamid v. Empress. 1. L. 
R., 13 Cal. 349. [Mitter and Grant, JJ. 
Sep. 7, 1886.] 

PjUbrication of a receipt as a voucher to 
cover a contemporaneous embezzlement 
•^A post-master misappropriated a certain 
attm of money, and at the same time made 


a false document purporting to be^a receipt 
signed by the person to whom the money 
was payable. He was convicted of using 
a forged document under s. 471 of the In¬ 
dian Penal Code, It was contended that 
no forgery had been committed, because the 
receipt was made merely to cover the em¬ 
bezzlement: Empress vf India v. yiwUPiand 
(1 L. R., 5 All, 222) Held chat the convic¬ 
tion wms right. A debtor, who fabricates a 
release to screen himself from liability to pay 
the debt, cannot be said not to be guilty of 
forgery, because he intended, by the fabrica¬ 
tion, to cover a dishonest purp09e.-‘-QuBBN- 
Empress V. Sauapati, I. L. R., 11 Mad. 411. 
[Muttusami Ayyar and Wilkinson, JJ, July 
5. 1888.] 

Criminal breach of trust by a servant: 
Forgery : Dishonestly : ** Fraudnlent- 
ly ; Fabrication of a document to conceal 
a contemporaneous or past embezzle¬ 
ment.—An accused person who was in the 
service cf zemindars, and whose duty it was 
to priy into the Collectorate Government 
revenue due in respect of their estates, im¬ 
mediately before the due date of a kist, re¬ 
ceived from them a certain sum of money 
with nosperifir instruction as to its applica¬ 
tion. On receipt of that money he paid a 
portion only of it into the Collectorate on ac¬ 
count of the revenue, and having done so he 
then altered the challan given back to him 
showing the amount actually paid, and made 
it appear that a much iargeramount had been 
paid in than was the fact. This challan he 
sent to his employer for the purpose of show¬ 
ing the application of the money. He was 
charged (1) with criminal breach of trust as 
a servant (s. 408 of the Penal Code) in re¬ 
spect of the difference between the amount 
actually paid into the treasury and the 
amount shown to have been paid in by the 
altered challan , (2) with forgery (s. 467) in 
respect of the challan ; and (3) with using a 
forged document (s, 471) in respect of the 
same document The accused wa.s con¬ 
victed on all these charges. It was con¬ 
tended (a) that the charge under s. 408 was 
not sustainable, inasmuch as the money was 
not alleged to have bi^en sent to the accused 
for the specific purpose of paying the Go¬ 
vernment revenue, and that the accounts be- 
tween him and his employers had not been 
adjusted, and that it was not shown whether 
at the date of the alleged breach of trust the 
accused was indebted to his employer or the 
reverse; (6) that the charge under ss, 467 
and 471 were bad, as there was no evidence 
to support them, and even admitting the 
alteration of the challan, such alteration did 
not come within the term forgery " as used 
in the Penal Code, not having been made 
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with the Inteetion of causing any wrongful 
gain or wrongful loss, but with the intention 
of screening the offence of criminal breach 
of trust which had been previously com¬ 
mitted. Held that, as the money was sent 
to the accused immediately before the kist 
day» and the cballan was sent to the em¬ 
ployers showing in its altered state the 
amount really payable as revenue which 
nearly covered the whole amount remitted, 
it was reasonable to infer that the accused 
was aware of the implied purpose for which 
the money was remitted ; and as he depo¬ 
sited a very much smaller amount than that 
remitted, and tried to pass off the altered 
chaltan as genuine, there was a dishonest 
misappropriation of the difference sufficient 
to constitute the offence under s. 408. He/df 
further, that it is not necessary for the pur¬ 
pose of constituting the offence of forgery 
that the false document should be made 
with the intention of committing a fraud or 
dishonesty in the future, and that, if the 
intention with which a false document is 
made be to conceal a fraudulent act which 
has been previously committed, the inten¬ 
tion cannot be other than to commit fraud, 
and the offence of forgery as defined in s 463 
is committed. The word * fraudulently " 
used in s. 464 must not be taken as being 
the same as "dishonestly,** and implying 
wrongful gain or wrongful loss, but must be 
taken to mean as " with intent to defraud.” 
Smpress of India v. yiwanand (I. L. R., 5 
AH. aai) and Qtieen^Empress v. Girdhari 
Lai ( 1 . L. R., 8 All. 653) dissented from. 
Queen'Empress v, Viikal Narain Joshi ( 1 , 
L. R., 13 Bom. 515, note) and Quecn^Em* 


press V, Sabapati ( 1 « L. R., 11 Mad. 41 x) 
followed. Held, therefore, that upon the 
facts of the case there was ample evidence 
to show that the accused had abetted the 
forgery of the challan, and had used the 
sum, and that he had been properly con* 
victed of all the offences charged against him 
except that of the actual iorgery, and that 
he should have been convicted of abetment 
of that offence— Lolit Mohan Sarkar v. 
Quesn-Hmprkss, 1 . R., 32 Cal. 313, 

[Banetjee and Sale, jj. NoV. 2, 1894.] 

Meaning of the term ' * fraud ” discussed. 
—A police head constable’s character and 
service-roll in his custody was found to have 
been tampered with in this way^that a page, 
apparently containing remarks unfavourable 
to the head constable, had been taken out,and 
a new page with favourable remarks, pur¬ 
porting to have been written and signed by 
various superior officers of police, had been 
inserted in its place, the intent being to favour 
the chances of the promotion of thesaid head- 
con.vtabie. Held that this interpolation 
amounted to forgery within the meaning of 
s. 463 of the Penal Code; but that, inasmuch 
as it was not proved that the head-constable 
himself prepared and inserted the faise page 
in hischaracter-roll, he was rightly convicted 
of abetment only. Queen^Empress v. ShoHti 
Dhushan 0 - L. R., 15 All. 210}, Queen-Em^ 
press V. Vitkal Narain (I. L. R., 13 Bom, 
515), and I.olit Mohan Sarkar v. The Queen* 
Empress (1, L. R , 22 Cal. 313), referred to.— 
Queen-Eml*rbss V. Muhammad Saeed 
Kh AN, 1 . L. R,, 21 Ail. 113. [Banerji, J. 
Sep. 7, 1898.] 


” Reason to believe.** 


26 . A person is said to have “ reason to believe ” 
a thing if he has sulbcient cause to believe that thing, 
but not otherwise. 


Voluntarily assisting in the disposal 
of stolen property; Believe ” : Sus¬ 
pect.’’ —The word " believe *' in s. 414 of 
the Penal Code is much stronger than the 
word "suspect,** and involves the necessity 
of showing that the circumstances were 
such that a reasonable man must have felt 
convinced in his mind that the property 
with which he was dealing was stolen pro¬ 


perty, It is not sufficient in such a case to 
show that the accused person was careless, 
or that he had reason to suspect that the 
property was stolen, or that he did not 
make sufficient enquiry to ascertain whe¬ 
ther It had been honestly acquired.^EM- 
puEss V. Raxgo Timaji, I. L. R , 6 Bom, 
403. [Melvill and Nanabhai Haridas, JJ. 
Mar. 2, 1881J. 


27 - When property is in ihe possession of a person’s wife, clerk, or servant, 
" Property in possession of on account of that person, it is in that person’s pos-. 
wife> clerks or servant.” session within the meaning of this Code. 

ExplanaHon .—A person employed temporarily or on a particular occasion, 
in the capacity of a clerk or servant, is a clerk or servant within the meaning of 
this section. 
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3xcs. 28, 29.] 


28. A person is said to counterfeit ” who causes one thing Jio resemble 
r another thi ng, intending, by means of that resemblance, 

^ ro practise deception, or knowing it to be likely that 

deception will thereby be practised. 

Explanation i .*—It is not essential to counterfeiting that the imitation should 
be exact. 


Explanation 2 .*—When a person causes one thing to resemble another thing, 
and the resemblance is such that a person might be deceived thereby, it shall be 
presumed, until the contrary is proved, that the person so causing the one thing 
to resemble the other thing intended, by means of that resemblance, to practise 
deception, or knew it to be likely that deception would thereby be practised. 


29. The word “ document" denotes any matter expressed or described upon 
Document sub.stance by means of letters, figures, or marks, 

" ' or by more than one of those means, intended to be 

used, or which may be used, as evidence of that matter. 


Explanation /.—It is immaterial by what means, or upon what substance, the 
letters, figures, or marks, are formed, or whether the evidence is intended for, 
or may be used in, a Court of Justice or not. 


lUtistrattons. 

A writing expressing the terms of a contract, which may be used as evidence of the 
contract, is a document. 

A cheque upon a banker is a document. 

A power>of‘attorney is a document. 

A map or plan which is intended to be used, or which may be used, as evidence, is a 
document. 

A writing containing directions or instructions is a document 

Explanation 2 ,—Whatever is expressed by means of letters, figures, or marks, 
as explained by mercantile or other usage, shall he deemed to be expre.ssed by 
such letters, figures, or marks within the meaning of this section, although the same 
may not be actually expressed. 


ItlusiratioHn 

A writes his name on the back of a bill of exchange payable lo his order. The mean - 
ing of the endorsement as explained by mercantile usage is that the bill is to be paid to 
the holder. The endorsement is a document, and must be construed in the same man¬ 
ner as if the words " pay to the holder,” or words to that effect, had been written over the 
signature. 

Preparing a draft petition containing contained false statements calculated to in- 
false statements calculated to injure.'^ jure the reputation of a person, the offence 
Where a draft petition was prepared with was held to fall within s. 469 of the Penal 
the intention of being used as evidence of Cede.— In thb Matter op Shkkf a it Ally, 
a matter, it was held that it fell within the 10 W. R. 6t ; 2 B. L. R. A. Cr. 12, [Loch 
terms of s. 29 of the Penal Cede; and as it and Glover, }}. Dec. 14, 1868.] 


* These two explanations have been substituted for the original by the Metal Tokens 
Act (L of 1889), s. 9. 
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SO. The words valuable security ’’ denote a document which is, or pur- 
, „ ports to be, a document whereby any leffal riirht is 
V»iiiabte secun y. created, extended, transferred, restricted, extinguish¬ 

ed, or released, or whereby any person acknowledges that he lies under legal 
liability, or has not a certain legal right. 


lUustration. 

A writes his name on the back oi a bill of exchange- As the effect of this endorse* 
ment ia to transfer the right to the bill to any person who may become the lawful holder 
of it, the endorsement is a “ valuable security." 


Endorsement on back of bill of exchange, 
writes his name on the back of a bill of 
exchange. As the effect of this endorse¬ 
ment ia to transfer the right to the bill to 
any person who may become the lawful hold¬ 
er of it, the endorsement is a " valuable se¬ 
en rity." 

Unsigned settlement of accounts in 
writing. —A settlement of accounts in writ¬ 
ing, though not signed by any person, is a 
" valuable security " within the definition of 
s. 30 of the Penal Code.— Ex-parte Kapa- 
LAVAYA Sahava, 2 Mad. H. C. R. 247. 
[Phillips and Holloway, Jj. Nov. 26, 1864.] 

Copy of lease. —A copy of a lease is not 
a " valuable security ** within the meaning of 
s. 30 of the Penal Code.— Rbg. v Khusal 
HiramaN and Indragir, 4 Bom. H. C, R. 
28. [Couch, C.J., and Newton, J. July 17, 

1867. ] 

Forgery of a copy of document. —The 
forging of a document which purports, on 
the face of it, to be a copy only, and which, 
even if a genuine copy, would not authorize 
the delivery of moveable property, is nut 
punishable under s. 467 of the Penal Code. 
The High Court will not alter a conviction 
by a Sessions Court aided by a jury, on a 
charge only triable by a jury, to one of a 
nature not triable by such a tribunal, but will 
annul the proceedings, and leave the pro¬ 
secution to take fresh proceedings against 
the prisoner on any other charge it may be 
advised.—R eg v. Nako Gopal, ^ Bom. H. 
C. R. 56. [Warden and Gibbs, JJ. July 22, 

1868. ] 

Forged deed of divorce presented for 
registration. —A deed of divorce is a " valu¬ 
able security " within the meaning of s. 30 of 


the Penal Code. The presenting of a forg¬ 
ed document of such a nature for registra¬ 
tion, and obtaining registration, would be 
" using" within s. 471 of that Code.— Quebn 
V, A/iMOonoREN, II W R. 15. [Jackson 
and Glover, JJ. Mar. 3, 1869.] 

As unstamped document may be a valu¬ 
able security. — The fact that a document 
has not been stamped, and is not, therefore, 
receivable in evidence, does not prevent its 
being a ' valuable security" within the 
meaning of s, 477 of the Penal Code— PRO., 
Aug- 5, 1873, 7 Mad H. C. R. Ap, xxvi,] 

Sanad conferring title of dignity.—A 

sanad conferring a title of dignity on a per¬ 
son is not a “ valuable security" within the 
meaning of the Penal Code.—J an Mahomed 
AND Jauar Mahomed v, Qubhn-Emprbss; 
WaRI MeaH r. QaRRN'EMPRBSS, I. L, R, 
JO Cal 584. l^Mitter and Norris, JJ. April 
17, 1884,] 

Destruction of an unstamped document 
purporting to be a valuable security; 
Act causing slight harm. —A. having had 
certain transactions with B, wrote out a 
rough account showing his indebtedness to 
B, and signed the total. The paper was not 
stamped. B afterwards presented it to A, 
and demanded payment or the total amount. 
A paid part only, and after an altercation 
tore up the paper. Held that the act at 
tearing up the paper constituted the offence 
of destroying a valuable security, and the 
harm caused was such that a person of 
ordinary sense and temper would complain 
of it.— Quebn-Empress Ramasami, I. 
L. R., 12 Mad, 148. [Collins, C.J.« and 
Wilkinson, J. Nov. 15, 20, 1888.] 


, . „ 81. The words “ a will ” denote any testamentik’ 

** ‘ ry document. 

82. In every part of this Code, except where a contrary intention appears 
Words refeiring to acts in- the context words which refer to acts done 

dude illegal omissions. extend also to illegal omissions. 

J i* ] 
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lU^al Omisttions.-^In recomraending 
that lljegai omissions should be treated as 
acts, the Indian Law Commissioners state 
as follows: We cannot defend this rule 

batter than by giving a few illustrations of 
the way in which it will operate. A omits to 
give Z food,and by that omission voluntarily 
causes Z’s death. Is this murder ? Under 
our rule it is murder if A was Z's jailor direct¬ 
ed by law to furnish Z with food. It is mur¬ 
der if Z was the infant child of A, and had, 
therefore, a legal right to sustenance, which 
right a Civil Court would enforce against A. 
It is murder if Z was a bedridden invalid, and 
A, a nurse, hired to feed Z. It is not mur¬ 
der if Z is a beggar who has no other claim 
on A than that of humanity. A omits to 
tell Z that a river is swollen so high that Z 
cannot safely attempt to ford it, and by this 
omission voluntarily causes Z's death. It 
is murder if A is a peon stationed by author¬ 
ity to warn travellers from attempting to 
ford the river. It is murder if A is a guide 
who has contracted to guide Z. It is not 
murder if A is a person on whom Z has no 
other claim than that of humanity. A savage 
dog fastens on Z. A omits to call off the 
dog, knowing that, if the dog be not called 
off, it is likely to kill Z Z is killed. This 


is murder in A if the dog belonged to A, 
inasmurh as the omission to take proper 
order with the dog is illegal fs. 089). But 
if A be a mere passer-by, it is not murder.** 
—P. C. Note M. 55. 

Speaking: may be considered an act--' 
Take the following instance : Suppose it to 
be proved to the entire conviction of a Cri¬ 
minal Court that Z, the deceased, was in a 
very critical state of health; that A, heir to 
Z’s property, had been informed by Z’s phy¬ 
sicians that Z’s recovery absolutely depend^ 
on his being kept quiet in mind, and that the 
smallest mental excitement would endanger 
his life; that A immediately broke into Z’s 
sick-room, and told him a dreadful piece of 
intelligence which was a pure invention; that 
Z went into fits, and died on the spot; that 
A had afterwards boasted of having cleared 
the wav for himself to a good property by 
this artifice. These things being fully proved, 
no Judge could doubt that A had voluntarily 
caused the death of Z; nor do we perceive 
any reason for not punishing A in the same 
mdnr.er in which he would have been pun¬ 
ished if he had mixed arsenic in Z’s medi¬ 
cine.’'--Commissioners’ First Report, s. 24.'$, 
P. C. Note M. 59. 


33 . The word “act" denotes as well a series of acts as a single act; the 

” Act.” word “ omission " denotes as well a series of omissions 

"Omission.” a single omission, 

34. * When a criminal act is done by several persons in furtherance of tlie 
Acts done by sr-verai per- common intention of all, each of such persons is 

sons in furtherance of com- liable for that aci in the same manner as if it were done 
mon intention. alone. 


Rule as to one's responsibility for an 
act done. —An American jurist (Bishop, 
$439) thus explains the law upon the subject: 
“The true view is doubtless as follows- 
Every man is responsible crim inally for what 
of wrong flows directly from his corrupt in¬ 
tention, but no man intending wrong is re¬ 
sponsible for an independent act of wrong 
committed by another. If one person sets 
in motion the physical power of another per¬ 
son, the former is criminally guilty for its 
results. If he contemplated the result, he 
U answerable, though it is produced in a 
manner he did not contemplate. If be did 
not contemplate the result in kind, yet if it 
was the ordinary effect of the cause, he is 
responsible. If he awoke into action an in¬ 
discriminate power, he is responsible. If he 
gave directions vaguely and incautiously, 


and the person receiving them acted accord¬ 
ing to what might be presumed to have been 
his understanding of them, he is responsible. 
But if the wrong done was a fresh and in¬ 
dependent wrong springing wholly from the 
mind of the doer, the other is not criminal 
therein, merely because, when it was done, 
he was intending to be a partaker with the 
doer in a different wrong. These propoai- 
tions may not always be applied readily to 
cases arising, yet they seem to furnish the 
true rule.” 

Rule as to one’s re^onsIbJIity when pre¬ 
sent during commission of an act amount¬ 
ing to an offence. —The following remarks 
of Sir Barnes Peacock illustrate the mean¬ 
ing of the above section : If the object and 
design of those who seized Amoordee was 


* S. 34 has been substituted for the original by the Indian Penal Code Amendment 
Act (XXVll. of 1870), s. 1. 
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m«rely ^ take him to the tbanna on a charge 
of theft, an4 it was not part of the commoa 
deeiga to beat him, they would not all be 
liable for the consequence of the beating, 
mefely because they were present. It is laid 
doarn that, when several persons are in com¬ 
pany togfetfaer, engaged in one common pur¬ 
pose, lawful or unlawful, and one of them, 
wititout the knowledge or consent of the 
others, commits any offence, the others will 
not be involved in the guilt, unless the act 
done was in some manner in furtherance of 
the common intention. It is also said that 
although a man is present when a felony is 
committed, if he take no part in it, and do 
not act in concert with those who commit¬ 
ted it, he will not be a felon, merely because 
be did not attempt to prevent it, or to ap¬ 
prehend the felon. But if several persons 
go out together for the purpose of appre¬ 
hending a man, and taking him to the ihanna 
on a charge of theft, and some of the party, 
in the presence of the others, btrat and ill- 
treat the man in a cruel and violent manner, 
and the others stand by and look on, with¬ 
out endeavouring to dissuade them from 
their cruel and violent conduct, it appears 
to me that those who have to deal with the 
facts might very properly infer that they 
were all assenting parties, and acting in 
concert, and that the beating was in further¬ 
ance of a common design. I do not know 
what the evidence was. All 1 wi^h to point 
oat is, that all who are present do not ne¬ 
cessarily assist by their presence every act 
that is done in their presence, nor are con¬ 
sequently liable to be punished as princi- 
pals.'*-~-QuEEM w. Gora Chand Gopk, 5 \V. 
R. 45 ; B. L. R. Sup. Vo\. 44:1: i Ind Jur. 
N. S. 177; I Wyman's Rev. Civ. and Ciim. 
Rep. 43. [Peacock, C.J-, and Trevor and 
Norman, J]. Mar. 3, 18663 
Act committed in pursuance of common 
object,^ffeld (Ainslie, J., dissenting) that 5. 
149 of the Penal Code is not intended to sub¬ 
ject a member of an unlawful assembly to 
punishment for every offence which is com¬ 
mitted by one of its members during the 
time they are engaged in the prosecution of 
the common object. In order to bring a case 
within s. 49, the act must be done with a 
view to accomplish the common object of 
the unlawful assembly, or it must be proved 
that the offence, though committed in pro¬ 
secution of the common object of the unlaw¬ 
ful assembly, is one which the accused knew 
would be likely to be committed in prosecu¬ 
tion of the common object. Ptr Jackson, 
J,—Any offence done by a member of an un- 
. lawful assembly, in prosecution of the par- 
' ticular one or more of the five objects men¬ 
tioned in a. 141, which is or are brought 
home to the unlawful assembly to which a 


prisoner belongs^ is an offence within tho 
meaning of the first part of s. 149. Where 
a certain number of persons, members of an 
unlawful assembly (party A), attacked an¬ 
other party (B), who were in occupation of 
land, with the view to drive them off the land 
by force, and one of the members in party 
A fired a gun at and killed one of the per¬ 
sons in party B, in consequence of a sudden 
and unexpected resistance which was offer¬ 
ed by party B, it was held (Ainslie, J,, dis¬ 
senting), on a consideration of the evi¬ 
dence, that the persons composing party A, 
other than the person who fired the gun* 
could not be convicted of murder under s. 
149. Penal Code. The conviction was al¬ 
tered under the circumstances to one of riot¬ 
ing armed with a deadly weapon under s. 
Z48 of the Penal Code.— Qubbn v. Sabid 
Ali, 20 W. R. 5 ; 11 B. L. R. 347. [Couch, 
C.J., and Jackson, Phear, Ainslie, and Pon- 
tifex, JJ. April 21, 1873.] 

When two persons may be principals 
in the same transaction.—W'here a blow is 
struck by A in the presence of, and by the 
order of, 0, both are principals in the trans¬ 
action ; and where two persons join in beat¬ 
ing a man, and he dies, it is not necessary 
to ascertain exactly what the effect of such 
blow wa.*. —Quekn v. Mahomed Asgbr, 23 
W. R. 11. [Markby and McDonell, ]J. 
Dec. 12, 1874 J 

When each of several persons engaged 
in a beating was held to be a princip^, and 
convicted of murder.—Where each of seve¬ 
ral persons took part in beating a person so 
as to break eighteen ribs,and cause his death, 
each of them was held to be guilty, as a prin¬ 
cipal, of murder of the decf-a^ed —Ouken 
V, Gour Chun HER Dass, 24 W. R. 5. [Mark- 
by and Morris, J]. May 31, 1^751 

Constructively guilty of murder. — 
Where a prisoner is constructively guilty of 
nnurder under s. 34 of the Pena] Code, it is 
doubtful if he can be said to have commit¬ 
ted the oifeiice of murder within the mean¬ 
ing of s. 149, so as to make other prisoners, 
by a double construction, guilty of murder.-^ 
In THSMATTEROFTHt:PET!TIONOFjHURBOO 
MaHTON; EmI'KKSS w, Jhubboo Mahton, 
I. L. R., 8. Cal 739, 12 C. L- R, 233, 
[McDonell and Field, JJ. April 28, 1882.] 

Mere presence of a person on a lawful 
occasion does not raise a presumption of 
his complicity in an offence.—Theaccusedr 
who were classers employed in the Revenue 
Survey Department, were charged under s. 
161 of the Indian Penal Code with taking 
bribes from the raiyats of certain villages. 
The only evidence against the accused was 
that of persons who had either subscribed to 
the bribes, or collected subscription, or paid 
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the money to the accused. They stated that 
they had offered the bribes, because the class- 
era had threatened to raise the assessment, 
cat down the hedges, and erect new bound* 
ary-marks. As regards this evidence, the try¬ 
ing Magistrate remarked that, even if all the 
witnesses for the prosecution were treated as 
accomplices, it was open to him to convict 
on their uncorroborat^ testimony,as there 
was inherent truth in their statements, and 
circumstances existed which negatived the 
presumption of a conspiracy, and evidenced 
signs of truthfulness.” The Magistrate was 
also of opinion that there was a distinction 
between accomplices who volunteered to as¬ 
sist in the receipt of illegal gratifications 
and those who assisted under compulsion. 
In the opinion of the Magistrate, the wit¬ 
nesses in the present case belonged to the 
latter class, and there was no reason to dis¬ 
believe their evidence. He, therefore, con- 
virted the arrtised under s. 161 of the Indian 
Penal Code, and sentenced them to rigorous 
imprisonment and fine. Held (Scott, ] , 
dissenting) that the convictions were illegal, 
there being no evidence to corroborate the 
witnesses for the prosecution, all of whom 
were accomplices. Held also (Scott, J., dis¬ 
senting), that there was such error in the 
consideration the Magistrate of the evi¬ 
dence as to prejudice the accused, and such 
a failure of justice as to justify the Court in 
revision in setting aside the convictions. Per 
Curiam. — The limits of the application of 
the doctrine of necessity, as an excuse for an 
act otherwise criminal, are those prescribed 
in s 194 of the Indian Penal Code. There¬ 
fore, witnesses, who, in order to avoid pecu¬ 
niary injury or personal molestation, had 
offered or given bribes to a public servant, 
were abettors of the oiTence of taking an 
illegal gratification, and their evidence should 
be treated as that of accomplices. By the 
law both of India and England, the evidence 
of an acconnplice is admissible, and aconvir- 
tion is not illegal, because it proceeds upon 
the uncorroborated testimony of an accom¬ 
plice (s. 13:? of the Evidence Act, 1 . of 1B72). 
But the presumption that an accomplice is 
unworthy of credit, unless corroborated in 


material particulars, has become a rule of 
practice of almost universal epplicatien. Per 
Scott, ].—^There may be, however, cases of 
an exceptional character in which the accom* 
pHce'sevidencealoneconvincesaJadge,and, 
if he acts on that conviction, with the charac¬ 
ter of the witnesses clearly present in his 
mind, a Revisional Court ought not to inter¬ 
fere in the absence of other circumstances 
showing a want of judicial discretion. Per 
Jaidine, The mere circumstance of a per¬ 
son being present on a lawful occasion does 
not raise a presumption of that person’s com* 
plicity in an offence then committed so as to 
make s. 34 of the Indian Penal Code appli¬ 
cable : Peg. V. fdrler, 8 C. and P. 106. 
Where the Magistrate on that ground did 
make that presumption against an accused 
person, and applied the provisions of s« 34, 
he committed an error in law, and the High 
Coiiit, as a Court of Revision, might acquit 
[he arcusod.— Qufen-Emprkss v, Magan- 
I AT ANi^ Mom AT., I. L. K,, 14 Bom. 115. 
[ Bayley, Srott, and Jardine, |J. Sep. £^4, 
1889,] 

Sentence of penal servitude for murder. 
—Where three prisoners assaulted the de¬ 
ceased, and gave him a beating, in the course 
of which one of the prisoners struck the 
deceased u blow on the head which resulted 
in death, held that, in the absence of proof 
that the prisoners had the common inten¬ 
tion to inflict injury likely to cause death, 
they could not be convicted of murder. 
The punishment of penal servitude is only 
applicable to Europeans and Americans,-— 
QuffN'Emprbss V Duma Baiuva, I. L. R., 
jg Mad. 483 [Subramania Ayyar and 
Davies, 1 ] Sep 4, 1896.] 

Commission of grievous hurt in the 
course of dacoity; Person liable under 
5. 34, liable also under s. 397.—that 
the words, " such offender,” in s. 397 of the 
Indian Penal Code, include any person tak¬ 
ing part in the dacoity who, though he may 
not himself have struck the blow causing the 
grievous hurt, is nevertheless liable for the 
act by reason of s. 34 of the Code.—Q ueen- 
Empress v. Mahauir Tiwari, I. L, R., 21 
AH. 263. [Strachey, C J. Mar. 23, iSpg.] 


85* Whenever an act, which is criminal only by reason of its being done with 
When such an act is crimi- ^ criminal knowledge or intention, is done by several 
nal by reason of its being done persons, each of Ruch persons who joins in the act with 
wth a criminal knowledge or knowledge or intention is liable for the act in the 

same manner as if the act were done by him alone 
with that knowledge or intention. 

86 . Whenever the causing of a certain effect, or an attempt to cause that 
Effect caused partly by art effect, bv an act Of by an omission, is an offence, it 
and partly by omission. jg jjg understood that the causing of that effect, 

partly by an act, and partly by an omission, is the same offence. 
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Illusiraiion, 

A intentionally causes death, partly by illegally omitting to give Z food, and 
partly by beating Z. A has committed murder. 

87. When an offence is committed by means of several acts, whoever inten- 
Co-operation by doing one co-operates in Hie commiffiion of that offence 

of several acts constituting an by doing any onc of thosc acts, either singly, or )Oinuy 
offence. with any other person, commits that offence. 


Illustrations. 

(0.) A and B agree to murder Z by severally, and at different times, giving him small 
doses of poison. A and 6 administer the poison according to the agreement with intent 
to murder Z- Z dies from the effects of the several doses of poison so administered to him. 
Here A and B intentionally co-operate in the conn mission of murder, and, as each of them 
does an act by which the death is caused, (hey are both guilty of the offence, though their 
acts are separate, 

{6.) A and B are joint jailors, and, as such, have the charge of Z, a prisoner, alternate¬ 
ly for six hours at a time. A and B, intending to cause Z's death, knowingly co-operate 
in causing that effect by illegally omitting, each during the time of his attendance, to fur¬ 
nish Z with food supplied to them for that purpose. Z dies of hunger. Both A and B 
are guilty of the murder of Z. 

(c.) A, a jailor, has the charge of Z, a prisoner. A, intending to cause Z’s death, ille¬ 
gally omits to supply Z with food, in consequence of which Z is much reduced in strength, 
but the starvation is not sufficient to cause his death. A is dismissed from his office, and 
B succeeds him. B, without collusion or co-operation with A, illegally omits to supply Z 
with food, knowing that he is likely thereby to cause Z’s death. Z dies of hunger. B is 
guilty of murder; but, as A did not co-operate with B, A is guilty only of an attempt to 
commit murder. 

Persons concerned m ci- 38. Where several pcrsons arc engaged or con- 

rainal act may he guilty of cemed in the commission of a criminal act, they may 
different olTences. guilty of different offences by means of that act. 


Illusiraiion. 

A attacks Z under such circumstances of grave provocation Lhut his killing of Z 
would be only culpable homicide not amounting to murder. B, having ill-wdl towards Z, 
and intending to kill him, and not having been subject to the provocation, assists Ain 
killing Z. Mere, though A and B are both engaged in causing Z‘s death, B is guilty o( 
murder^ and A is guilty only ol culpable homicide. 


38. A person is said to cause an effect “ voluntarily when causes it by 
, t 1 means whereby he intended to cause it, or by means 

o un an y. which, at the time of employing those means, he knew 

or had reason to believe to be likely to cause it. 


iJIusirafion. 

A sets fire, by night, to an inhabited house in a large town for the purpose of faciil- 
tatiog a robbery, and thus causes the death of a person. Here A may not have intended 
to cause death, and may even be sorry that death has been caused by his act; yet, if he 
knew that he was likely to cause death, he has caused death voluntarily. 

40.^ Except in the chapter and sections mentioned in clauses two and three 
. „ of this section, the word “ offence " denotes a thing 

made punishable by this Code, 


* S. 40 has been substituted for the original by the Indian Penal Code Amendment 
Act(XKVII.of i87o),s. a. The figures, 64, 65, 66, andyi.inthe second clause of s* 40, 
have been inserted by the Indian Penal Code Amendment Act (VI 11 . of 1882), 3. 1 ; and 
the figures 67 by the Indian Criminal Law Amendment Act (X. of 1886), s. Jt (/). 
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In Chapter IV., and in the following sections, namely, sections 64, 65, 66, 
67» 7*1 *09, no, 112, 114, n5, n6, 117, 187, 194, 195, 203, 211, 213, 214, 
221, 222, 223, 224. 225, 327, 328, 329, 330. 331, 347. 348, 388, 389, and 
445, the word **offence'’ denotes a thing punishable under this Code, or under 
any special or local law as hereinafter * defined ; 

And in sections 141, 176, 177, 201, 202, 212, 216, and 441, the word 
“offence" has the same meaning when’the thing punishable under the special 
or local law is punishable under such law with imprisonment for a term of six 
months or upwards, whether with or without fine. 


Escape from custody when being taken 
before Magistrate to be bound over to be 
of good behaviour. — An escape from cus¬ 
tody when being taken before a Magistrate 
for the purpose of being bound over to be 
of good behaviour is not punishable under 
either s. 224 or s. 225 of the Penal Code,— 
Empress v. Shasti Churn Nafit, 1 . L, R., 
8 Cal. 33t; 10 C. L. R. 290. [Mitter and 
Maclean, JJ. Feb. 22, 1882.] 

Person resisting apprehension and es¬ 
caping when directed to be arrested as a 
person of bad livelihood.-* An order was is¬ 
sued to a police-officer, directing him to ar¬ 
rest K, under s. 55 of the Criminal Procedure 
Code as a person of bad livelihood, K> with 
the assistance of three others, resisted appre¬ 
hension, and escaped. Held that K was not 
charged with an offence ” within the mean¬ 
ing of that term as defined in s. 40 of the 
Penal Code, and that consequently no of¬ 
fence made punishable by s, 224 or s< 225 of 
the Penal Code had been conninitted in con¬ 
nection with his evasion of arrest, Empres:^ 
V. Shasti Churn Napit (I. L. R., 8 Cal, 331 , 
10 C, L, R,, 290) followed,— Quern-Em¬ 
press V. Kandhaia, 1 . L. R.. 7 All. 67. 
^Mabmood and Duthoil, JJ, Aug. 7, 1884,] 

It is not an offence to neglect to main- 
tain a wife.—Neglect to maintain a wife is 
not an offence. And an order for payment 
of maintenance is not a conviction lor an 
offence .—In re, Ponnammal, I. L. R,, 16 
Mad. 234. [Handley and Best, JJ. Oct. 
14, 189a.] 

Infliction of fine, and imprisonment in 
default. —Where a conviction has taken 
place under the Towns Nuisances Act (Mad¬ 
ras), 1889, s. 3, a Magistrate has jurisdiction 
to im pose a hnCt and also to pronounce a sen¬ 
tence of imprisonment in default of pay¬ 
ment of the fine.—Q uern-Empkbss •v. Rap¬ 
pel, 1 , L. R., 18 Mad. 490. [Collins, C.J, 
and Parker, J. Aug, 9, 1895.] 

Travelling on a railway without a pro¬ 
per ticket : Punishment. — A passenger. 


who travels in a train without having a 
proper pass or ticket with him, has not 
committed an ** offence." He cannot there¬ 
fore be legally sentenced to imprisonment 
in default of payment of the excess charge 
and fare which may be recovered under the 
provisions of s. 113, cl. <4), of Act IX. of 
1890.— Queen-Empress V. Ram Pal, I. L. 
R., 20 All. 95 [Knox, J. Aug. 2, 1897.] 

Defrauding Government of stamp re¬ 
venue by a contrivance or device sot other¬ 
wise specially provided for; Receipt of 
unstamped document: Abetment of an of¬ 
fence under s. 6x of Stamp Act, 1879.— 
Two letters were written to petitioner, in 
which the writer recommended him to ad¬ 
vance sums of money to the bearers of the 
letters, and bound himself to repay those 
sums, if lent, in case of default on the part 
of the borrowers. The loans were made by 
petitioner, who kept the letters. A prose¬ 
cution having been subsequently com¬ 
menced against petitioner under s. 67 of the 
Stamp Act, 1879, for defrauding Government 
of stamp-revenue by an illegal device, and 
he having been convicted on the ground that, 
when the loans were granted, the documents 
became letters of guarantee, and, as such, 
liable to stamp duty . Held that the execu¬ 
tion of a document which, on its face, re¬ 
quired to be and was not stamped, could 
not be said to be " an act, contrivance, or 
device not specially provided for by this 
Act or any other law for the time being in 
force \ ” and that punishment for the act of 
the executant of such a document, if it were 
punishable at all, was provided for under s. 
61 of the Stamp Act, 1879, and it could not 
therefore be dealt with under s. 67. Also 
that the act of a person receiving an un¬ 
stamped document might amount to abet¬ 
ment of an offence, having regard tos.fli of 
the Stamp Act. 1879, and to the definition 
of an *' offence in s. 40 of the Penal Code, 
and, if so, would be an act provided for by 
“ any other law for the time being in force,’* 
and so not within the terms of s. 67 of the 


* in so. 4t and 42. 
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[Secs., +1-47. 


Stamp.Act, 1S79.—OuatN«E>iPRSss v. So- [Subramania Ayyar, C.]., and O’Farrell, J. 
MASUNOABAM CuETTi, 1 . L. R., E3 Mad. 155. Aug. 24, Sep. 14, 19, 1S99.] 


Special law.’* 


41 . A ** special law ” is a law applicable to a 
particular subject. 


Vakil soliciting legal work: Incitement 
to commit an offence.-^A vakil of the 
High Court signed and sent a letter to an- 
other vakil of that Court, who practised in 
the District Courts subordinate thereto. 
The purport of this, which was one of se¬ 
veral printed forms prepared for circulation 
to vakils practising in districts, was to the 
effect that the vakil, to whom it was ad¬ 
dressed, could easily send his client’s cases, 
both civil and criminal, to the writer, who 
would conduct them in that Court. And 
**as a remuneration*’ the fees paid by the 


clients would be shared by the writer and the 
vakil who had sent the cases. The judicia 
committee concurred substantially in the 
conclusions of the High Court, that this was 
an incitement within s. 116 (abetment) of 
the Indian Penal Code to commit an offence 
made penal by s, 36 (which was a special 
law within 5.41 of that Code) of Act XVllI. 
of 1879, the Legal Practitioners Act.— In 
re Paruati Chakan Chattrrjse, I. L. R., 
17 All. 498. [Watson, Morris, and Couch, 
JJ. June 20, 1895.] 


Local law.’* 


42 . a\ 'Mocal law ' is a law applicable only 
10 a particular part of British India. 


48 . The word “ illegal" is applicable to everything which is an oflFenco, 
Illegal.” or which is prohibited by law, or which furnishes ground 

•'Legally bound to do.*’ for a civil action; and a person is said to be legally 
bound to do'' whatever it is illegal in him to omit. 


44 , The word “ injury " denotes any harm whal- 
Injury.” ever illegally caused to any person in body, mind, re¬ 

putation, or property. 


Negligence causing injury.—To sustain 
an action for negligence, there must be an 
obligation on the part of the defendant to 
use care, and a breach of that obligation to 
the plaintiff's injury. "Injury” is an act 
contrary to law. To sustain an action for 
malicious prosecution, the prosecution must 
have been malicious and without reasonable 
cr probable cause.— Svami Nayuuu v. Su- 
uramania Muuali, 2 Mad. H. C. R. 158. 
iPhillips and Holloway, jj. July 14,1864.] 

Causing death by a rash and negligent 
act: lojury.—A Magistrate imposed a fine 
in addition to a sentence of imprisonmenti 
on a conviction for the offence of causing 
death by a rash and negligent act, and gave 
compensation to the widow of the deceased 


out of the fine imposed. Held that com¬ 
pensation could not be given to the widow 
under the Criminal Procedure Code, s. 545. 
Davies, J., adds: "The loss is one quite inde¬ 
pendent of the injury to the deceased, al¬ 
though it arises out of it, and cannot, there¬ 
fore, in my opinion, be included in the term 
" injury as used in a limited sense In s. 545, 
for it is not '’caused by the offence cuin- 
mitted,” except indirectly,— -Yalla Gan- 
ouLu V. Mamidi Dali, 1 . L. R., 21 Mad. 74. 
[Shephard. Subramania Ayyar, Davies, and 
Boddam, JJ. June 12, Nov. 5, 18, 30, 

1897] 

See also In re Lutchmaka, I. L. R , 12 
Mad. 352. [Muttusami Ayyar and 
Parker, JJ. Mar. 29, 18S9.J 


45 . The word •* life ” denotes the life of a human 
being, unless the contrary appears from the context. 


48- The word death " denotes the death of a 
“Death.” human being, unless the contrary appears from the 

context. 

“Aoirnal.” “animal” denotes any living 

creature other than a human being. 
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Is a crab an animal f —The provisions of 
Act XL of 1890 (Prevention of Cruelty to 
Animals) apply to cruelty exercised towards 
any animal which is either ''domestic/' or 
whicbi being naturce, has been "cap* 

, tured,” and is in captivity. Crabs are " ani¬ 
mals " within the definition of s. s of Act 
XJ. of 18^. If a person exposes them for 


sale at a public place with tbeir legs broken, 
and with their shells crushed in, so as ne¬ 
cessarily to cause them pain, he Incurs the 
penalty prescribed by s. 3 of the Aot.-^ 
Tulsi Bewah V. SwBENBV, 1. L. R., 34Cal• 
88^. [Ghose and Wilkins, JJ. July 30 , 
1897.] 


I/J JDyV. m AW. 

48 . The \Yord “ vessel'’ denotes anything made 
“ Vessel.” for the conveyance by water of human beings or of 

property. 

49 . Wherever the word “year” or the word “month” is used, it is to be 
r .,1 M n understood that the year or the month is to be reckoned 

according to the British calendar. 


“Year:”‘‘Month.” 


50 . The word “ section *' denotes one of those portions of a chapter of 

” Section ” Code which are distinguished by prefixed numeral 

figures. 

51 . The tvord “oath ’’ includes a solemn afiirmatlon substituted by law for 

"Oath ” oath, and any declaration required or authorized 

by law to be made before a public servant, or to be used 
for the purpose of proof, whether in a Court of Justice or not. 


‘Good faith.” 


52 . Nothing is said to be done or believed in 
good faith which is done or believed without due care 
and attention. 


When a Magistrate is not protected.— 
Neither Act XV'IM. of 1850, nor ss. 68 
319 of the Criminal Procedure Code, pro¬ 
tect a Magistrate who has failed to act rea¬ 
sonably, carefully, and circumspectly in the 
discharge of his duties.—V inayak Divakar 
V . Bai Itcha. 3 Bom. H. C. R. A. C. 36. 
[Westropp, Tucker, and Warden, JJ. Sep. 
18, 1865.] 

Police-officer not acting ia good faith.— 
The general exception provided by s. 79 of 
the Penal Code, and the power conferred by 
cl. St s* of the Code of Criminal Proce¬ 
dure, was held not to protect a poIice-ofFtcer 
who did not act in good faith, with due 
care and attention. Cl. 5, s. 100 of the Cri¬ 
minal Procedure, refers to property which 
is proved to have been stolen, and not to 
anything which a police-officer may choose 
to imagine has been stolen. Where a police- 
officer refused to let a person go home until 
he had given bail, he was held to have been 
guilty of wrongful restraint under s. 339 of 
the Penal Code.^SHEo Sakun Sahai v. Ma¬ 
homed Fazil Khan, xo W. R. 20. [Loch 
and Glover, JJ. July 17, 1868.] 

Meaning of bona fide.— The legal mean¬ 
ing of band fide is with due care and after 
due inquiry.— Rauiia Pbrshau SiNGn v. 


Ram Jeeu i n Singh, ix W. R. 389* [Kemp 
and Glover, JJ, April 26, 1869.] 

Magistrate not acting with due care 
and attention ; Suit for damages against 
him —The plaintiff sued a Magistrate for 
damage occasioned to him by the cutting of 
his band at the Magistrate's order. The 
Magistrate raised the defence that he was 
protected by Act XVIII. of 1850 for all acts 
done by him bond fide in his magisterial ca¬ 
pacity. Held^ on the facts, that the Magis¬ 
trate was liable. Act XVIII. of 1850 does not 
protect a Magistrate who has not acted with 
due care and attention. The mere absence 
of mala fidee is no defence. A Magistrate 
cannot be said to have " in ^ood faith ” 
believed himself to have jurisdiction to do 
or order the act complained of, unless he, in 
arriving at that belief, acted reasonably, cir¬ 
cumspectly, and carefully. A Magistrate 
would not TO personally liable for an act done 
by him under a misconstruction or misinter¬ 
pretation of the law, if his proceedings were 
in other respects regular, and if the mis¬ 
construction or misrepresentation were one 
which might have been put upon the law by 
a reasonable man with ordinary care and at¬ 
tention. But a Magistrate is not protected 
by saying he misconstrued the law, unless 
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his procsscUngs have been in other respects 
regulwi and the view et the law taken by 
him is such as a reasonable and careful man 
might take. Neither s. 6a, nor Chapter XX. 
of the Criminal Procedure Code, authorizes 
a Magistrate to dispose of the property of 
others at his mere will and pleasure, or with¬ 
out his having distinct and legal grounds 
for the course he takes. When a Magis¬ 
trate violates the plain language of the law, 
and the very Brst principles of judicial en¬ 
quiry, bis proceedings presumably are char¬ 
acterised by want of care. — Taraknath 
Mookhopadhya V. Thr Collictor op 
Hooghlv, 4 B L. R. a. C- 37 ; S. C. 13 W. 
R. 13. Hackson and Macpberson, JJ. Jan. 
S» *870.1 

Cutting out piles with an ordinary 
kaife.-^A kobiraj operated on a man for in¬ 
ternal piles by cutting them out with an or¬ 
dinary knife The man died from h.cmorr- 
hagp. The kobiraj was charged, under s. 
304A of the Penal Code, with causing death 
by doing a rash and negligent art. It was 
contended that, inasmuch as the prisoner 
had performed similnr operations on previ¬ 
ous occasions, it was not a rash act within 
the meaning of that section, and that, at all 
events, he was entitled to the benefit of s. &8 
of the Penal Code, as he did the act in good 
faith, without any intention to cause death, 
and for the benefit oi the patient who had 
accepted the risk Held that, as the prison¬ 
er was admittedly uneducated in matters of 
surgery, and having regard to the meaning 
of ‘‘ go^ faith " as dehned in s. 52 of the 
Penal Code, he was not entitled to the be¬ 
nefit of s. 88. Held further that s. 88 did 
not apply to the case, as it was not shown 
by the accused, on whom the burden of prov¬ 
ing that fact lay, that the deceased knew the 
risk he was running in consenting to the 


operation, and he could not therefore be 
said to have accepted the risk. Held also 
that) under the circumstances, the conviction 
under s. 304A was a proper one.-^SuKARoo 
Kobiraj v. The Emprrss, 1 . L. R., 14 Cal. 
566. [Tottenham and Ghose, JJ. April 30, 
1887.] 

See Bhaeoeo yivaji v. Mulji Dayal, I. L. 
R., 12 Bom. 377. under s. 34a. 

Order to ahoot illegml: Good faith 
wanting : Murder.— A caused crops to be 
sown on land, as to the enjoyment of which 
there was a dispute between her and B. 
Persons having proceeded to reap the crops 
on behalf of B, the servants of A went to the 
place with the station-house-officer and some 
constables, who were armed. The station- 
house-officer ordered the reapers to leave off 
reaping, and to disperse; but they did not 
do so. He then told one of the constables to 
fire, and he fired into the air. Some of the 
reapers remained, and assumed a defiant at¬ 
titude. The station-house-officer, without 
attempting to make any arrests, and without 
warning the reapers that, if they did not 
desist from reaping, they would be fired at, 
gave orders to shoot, and one of the con¬ 
stables fired, and mortally wounded one of 
the reapers. It was found that neither the 
station-house-officer nor the last-mentioned 
constable believed that it was necessary for 
the public security to disperse the reapers by 
firing on them. Held that the station-house- 
officer and the constable were not acting in 
good faith, and that the order to shoot was 
illegal, and did not justify the constable, and 
that both he and the station-house-officer 
were guilty of murder.— Qi'ern-Emphess v, 
SuHiiA Naik, I. L. R., 21 Mad. 249, [Col¬ 
lins, C.J. and Shephard, ]. Mar. ii, 23, 
1898 ] 


CHAPTER HI. 


C)f Punishments. 


" Punishment.” 


58. The punishments to which offenders are 
liable under the provisions of this Code are— 


F'trs/ —Death; 

—Transportation; 

Thirdly —Penal servitude; 

Fourthly —Imprisonment,* which is of Uvo descriptions, namely:— 


* This definition of '‘imprisonment” applies in the case of all Acts of the Gover¬ 
nor-General in Council made after the 3rd January 1868. and of alt Regulations made un¬ 
der the Government of fndia Act, 1870 (33 Viet., c. 3) after the 14th January 1887,—Sec 
the General Clauses Act (X. of 1897)1^3.3 (2d) and 4(7) and (2). 
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({) Rigorous, that is, with hard labour; 


( 2 ) Simple; 

Fifthly —^Forfeiture of property; 
Sixthly —Fine.* 

Some term of imprisoament, however 
small, must be awarded, where the offence 
is punishable with imprisonment; to which 
fine may be added, —Offences which are 
punishable with imprisonment, and for which 
the offender is also liable to fine, cannot be 
punishable with fine only, but some term of 
imprisonnient must be awarded, even if it 
be only momentary.—- Reg. v. Chanviova 
KOM Shidkam Shstti, I Bom. H. C. R. 4; 
Rbo,v,Rama bin Rabhaji, i Bom. H.C. R, 
34 ; Reg.t, Bahirji bin Krishnaji, 1 Bom. 
H. C. R. 39 ; 4 Mad, H. C R. Ap 18. 


sion for whipping. Under this Act offend* 
ers are liable to whipping either as an alter¬ 
native or as an additional punishment. Ju¬ 
venile offenders committing any offence not 
punishable with death under the Penal Code 
may, under s. 5 of the Whipping Acf, be 
punished, whether for a first or any other of¬ 
fence. with whipping in lieu of any other 
punishment to which they may be liable for 
such offence, under the Code. According 
to Act X. of 1882. s. 392, and Empre^i v. 
Din Alt (I, L. R,, 6 All. 482), a juvenile of¬ 
fender is a person under 16 years of age. 


Juvenile offenders.— Art XXIV. of 1858 
provides for penal servitude as a substitute 
for transportation in case of Rtiropeans and 
Americans. Act VI. of 1864 makes provi¬ 


Fine on each prisoner. —A sentence must 
impose a specific fine on each prisoner,— 
Pro., Nov. 11,1869, 5 Mad. H. C. R. Ap. 5; 


54. In every case in which sentence of death shall have been passed, the 
Commutation of sentence of Government of India, or the Government of the place 
death. within which the offender shall have been sentenced, 

may, without the consent of the offender, commute the punishment for any other 
punishment provided by this Code. 


. 65. In e\'ery case in which sentence of transportation for life shall have been 

Commutation of sentence of passed, the Government of India, or the Government 
transportation for life. of the place within which the offender shall have been 

sentenced, may, without the consent of the offender, commute the punishment for 
imprisonment of either description for a term not exceeding fourteen years. 


Suspension or remission of sentence.— 
When any person has been sentenced to 
puniahn^enl for an ofTence, the Governor- 
General in Council or the Local Govern¬ 
ment may, at any time, without conditions, 
or upon any conditions which the person 
sentenced accepts, suspend the execution of 
his sentence, or remit the whole or any part 
of the punishment to which he has been 
sentenced. Whenever an application is 
made to the Governor-General in Council 
or the Local Government for the suspension 
or remission of a sentence, Che Governor- 
Geneial in Council or the Local Govern¬ 
ment, as the case may be, may require the 


presiding Judge of the Court before Or bv 
which the conviction was had or confirmed, 
to state his opinion as to whether the appli¬ 
cation should be granted or refused, toge¬ 
ther with his reasons for such opinion. If >• 
the person in whose favour a sentence has 
been suspended or remitted fails to fulfil the 
conditions prescribed by the Governor Ge¬ 
neral in Council or the Local Government, 
the Governor-General in Council or the 
Local Government, as the case may be, may 
cancel such suspension or remission, whete- 
upon such person if at Urge, be ar¬ 

rested by any police-omcer without warrant, 
and remanded to undergo the iinexpired por- 


* For power to pass sentence of fine in a case referred to a Council of Elders in a 
Punjab Frontier District or in Baluchistan, see the Punjab Frontier Crimes Regulation 
(IV. of 1887), s. 14. 

As to punishment of whipping generally, see the Whipping Act (VI. of 1864); in 
Upper Burma see the Burma Laws Act (XIII. of 1698), s. 3 (d) and Sch. Iff.; and in the * 
Punjab Frontier districts and Baluchistan, see the Punjab Frontier Crimes Regulatioo 
(IV, of 1887), ss. 8, 14 (2). 
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tiMi the •entenee. Nothing herein con* 
triHfld eliaU b« deemed to interfere with the 
right of Her Majesty to grant pardons, re¬ 
prieves, respites, or remissions of punish¬ 
ment.— The Governor •‘General in Court* 
ett nnd the Local Gorernment may^ by gene* 
ral mles or special orders, give directions 
ms to ike sus^nsion of sentences and con* 
ditions on vthich petitions should he present* 
ed and dealt vaith, — Criminal Procedure 
Code {Act V. of 1698)1 s. 401. 


CeumntmticMi of •entence.^The Cover- 
nof*General in Council or the Local Go¬ 
vernment may, without the consent of the 
person sentenced commute any one of the 
following sentences for any other mentioned 
after it; death, transportation, penal servi¬ 
tude rigorous imprisonment for a term not 
exceeding that to which he might have been 
sentenced, simple imprisonment for a like 
term, fine.—Criminal Procedure Code (Act 
V. of 1898), s. 402. 


56. Whenever any person, being a European or American, is convicted of 
Sentence of European.s and an offence punishable under this Code with transporta^ 
Americans to penal servitude, tion, the Court shall Sentence the offender to penal 
servitude, instead of transportation, according to the provisions of Act XXIV, of 
1855 : 

Provided that, where a European or American offender would, but for such 
Proviso as to sentence for A.ct, be liable to be Sentenced OF ordered to be trans¬ 
term exceeding ten years, but ported for a term exceeding ten years, but not for 
not for life. life, he shall be liable to be sentenced or ordered to 

be kept in penal servitude for such term exceeding six years as to the Court 
seems fit, but not for life.* 


Europeans and Americans amenable to Duma Baiuya, 1. L. R., 19 Mad. 48J. [Sub- 
pcaal servitude. — The punishment of ramania Ayyar and Davies, Jj. Sep. 4 , 
penal servitude Is only applicable to Euro- 1896.] 
peans and Americans.— Queen-Empress v. 

57. In calculating fractions of terms of punishment, transportation for life 
Fractionsoftermsof punl.^h- shall be reckoned as equivalent to transportation for 

twenty years. 

Sentence for attempt at rape.— Under ons imprisonment, com mutable under s. 59 
ss. 57, 376, and 511 of the Pen:il Code, a of the Pen.'it Code to seven years'transport- 
sentence of 10 years’ ti'ansportntion, or c.f attoii, is illegal.— Queen v. Joseph Meri- 
flve 3'cars’ rigorous impris.jnment, may be am, 10 \V. R. 10 ■. i B, L R. A.( r. 5. [Loch 
passed for the offence of attempt to commit and Glover, JJ. July 6, i868,[ 
rape; but a sentence cf seven years' rigor- 

58. In every case in which a sentence of transportation is passed, the offender, 
Offenders sentenced to tran- Until he is transported, shall be dealt with in the same 

sportation how dealt with until manner as if sentenced to rigorous imprisonment, and 
transporte . shall be held to have been undergoing his sentence of 

transportation during the term of his imprisonment. 

A prisoner sentenced to transportation Penal Code provides that they are to b- 
to be imprisoned till transported.— The imprisoned till transported .—’In re ToPA- 
sentence of imprisonment far life in trans- shebram Kopaleb, 8 W. R. Cr. L. 5, No. 
portation is to commence after time forap- 716, 1867. 
peal ifl not warranted, s 58 of the Indiai 


59 . In every case in which an offender is punishable with imprisonment 
Traasportation instead of for a term of seven years or upwards, it shall be com- 
imprisooment. peienl to the Court which sentences such offender, 

i 

^ -- 

* This proviso has been added by the Indian Penal Code Amendment Act (XXVII. 
of 1870), s. 3. 
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instead of awarding sentence of imprisonment, to sentence the offender to trans¬ 
portation for a term not less than seven years, and not exceeding the term for 
which by this Code such offender is liable to imprisonment. 


Illegality of a sentence of 14 years* 
transportation,— If a person concerned m 
a dacoity unintentionally commits murder, 
he 19 liable to punishment under s. 306 of 
the Penal Code, but he cannot bs separate¬ 
ly convicted of murder under s. 30a and of 
committing dacoity under s. 395. Where 
the law gives the alternative punishments of 
death, transportation for life, and rigorous 
imprisonment extending to ten years, a sen¬ 
tence of 14 years' transportation is illegal. 
If the Judge thinks it proper to pass a sen¬ 
tience of transportation short of life, he 
should piiss a sentence of imprisonment for 
the term fixed by taw, mid then, under s 
5Q, change it to transportation lor the }ie- 
riod.—Q ukfn v. Riighoo, W. R. Sp. 30. 
[Loch and Jackson JJ. May 3, 1864.j 

Transportation can be inflicted where 
offence pnnishable with imprisonment for 
seven years or upwards. —Under 5. 59 of 
the Penal Code, a Court can sentence to 
transportation only in a case in which the 
offence is punishable with imprisonment for 
seven years or upwards. It may, in pass¬ 
ing sentence for the offence, commute the 
imprisonment to transportation, but it can¬ 
not commute the sentence after the sentence 
of imprisonment has been passed.—Q ltecln 
V. PREM Chund Ousawal, W. R. Sp. 35. 
[Jackson and Glover, jj. June 6, 1864.] 

To bring s. 59 into operation, the pun¬ 
ishment awarded on one offence alone 
must be seven years : The seven years 
cannot be made up by adding two sen¬ 
tences together. —It ha<i been frequently 
ruled that, to brings 59 of the Penal Code 
into operation, the punishment awarded on 
one offence alone must be seven years' im¬ 
prisonment. Those seven years cannot he 
made up by adding two sentences together, 
and then commuting the amalgamated 
period of imprisonment to one of transpor¬ 
tation.— 1 VV. R. Cr. L. I, No. 867, 1864. 

Two seatences cannot be added to¬ 
gether, and then commuted to transport¬ 
ation.— To bring s. 59 of the Penal Code 
into operation, the punishment awarded on 
one offence alone must be seven years* im¬ 
prisonment, and cannot be made up by add¬ 
ing two sentences together, and then com¬ 
muting the amalgamated period to trans* 
portation. The two offence-; of robbery and 
oC voluntarily causing hurt, when combined, 
are punishable under s. 294 alone, and not 
under ss. 392 and 394 —Quprn v. Moot- 


KEB Kora, 3 W. R. i. [Kemp and Glover, 
JJ. Jan. 2, 1865 ] 

Imprisonment can be converted into 
transportation only where the offender 
has been sentenced in one caM to at least 
seven years' imprisonment. —Under the 
terms of s. 59 of the Penal Code, imprison- 
ment can be converted into transportation 
only in a case in which the offender has 
been sentenced to at least seven years' trans¬ 
portation. Ic is not sufficient that three 
sentences amount in the aggregate to more 
than seven years, fur the Court have more 
than oner held that s. 59 of the Penal Code 
will nnt apply to any sentence unless that 
particular sentence be one of imprisonment 
for more than seven years.—3 W, R. Cr. L. 
IS, No. 667, 1865. 

Dacoity : Sentence of transportation 
for zo years not regular: No sentence of 
transportation can be passed except for 
life : Proper course was to award impri¬ 
sonment, and then commute it to temns* 
portation.—The sentence of transportation 
for ten years, passed on the prisoner, is not 
altogether regular, since for dacoity, under 
s 395 of the Penal Code, no sentence of 
transportation ran be passed except for life. 
The proper course was to have sentenced 
him to rigorous imprisonment, and then, 
under the provision of S. 59 of the Penal 
Code, to have commuted it to transporta¬ 
tion.-—3 \V. R. Cr L. 16, No. 684. 1865. 

When transportation cm be substitut¬ 
ed for imprisonment. —Transportation can 
only be substituted for imprisonment when 
the offender is sentenced to at leaat seven 
years' imprisonment in one case.—QuKEN 
V, Tonooram Males, 3 W. R. 44. [Kemp 
and Seton Karr, JJ, July 11, 1865.] 

Transportation under ss 4x2 and 59 
cannot exceed 10 years. — A sentence of 
transportation under ss. 41''* and 59 of the 
Penal Code cannot exceed ten years.—* 
Queen v. Mahanundo Bhundarv, 5 W. 
R. 16. [Seton-Karr and Maepherson, IT. 
Jan. 20, 1866.] 

Transportation cannot be leas than 
seven years.— A sentence of transportation 
cannot be less than seven years. To bring 
8. 59 of the Penal Code into operation, the 
punishment awarded in each offence alone' 
must not be leas than seven years* impri- 
Boiment. A general sentence of transporta¬ 
tion for two or more offences, when Only 
one of the punishments awarded is seven 
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imprisonment, is illeg^al.— -Quebn «. 
SifOMAULLAlf, 5 W. R. 44 * [Macpherson 
■nd Glover, JJ. Mar. 3, itJ66 ] 

Mode oflpasstojf sentence of transport- 
atien: Court should mention that such 
transportation is awarded in lieu of im- 
prisonment. —With reference to the form in 
which many Sessions Judges pass sentences 
of transportation in cases in which impri¬ 
sonment is awardable for seven years or up¬ 
wards, the Court request the atteniion of 
the Sessions Courts to the terms of s. 59 of 
Act XLV. of i860, from which it will be 
seen that the correct mode of proceeding is 
to sentence the offender to transportation, 
mentioning at the same time that, under s. 
59 of the Penal Code, such transportation is 
awarded instead of imprisonment, simple or 
rigorous, as the case may be.—6 W. R Cr. 
Ctr. 7, No- 9, 1866. [Trevor, Loch, Nor¬ 
man and Jackson, ]J. Aug. 3, 1866.] See 
also 6 W. R. Cr, L. 2. No. 555, 1866. 

Transportation cannot be less than 
seven years* —Under s. 59 of the Penal 
Code* no sentence of transportation for a 
shorter period than seven years can be 
passed on any charge. Therefore, where a 
prisoner was convicted on separate charges 
of giving false evidence in a judicial pro¬ 
ceeding under s. 193, and of forgery under 
s. 467, and sentenced to seven years' trans¬ 
portation for the first offence, and a further 
period of transportation for three years for 
the second offence, the second sentence 
was quashed as illegal. — Queen Gour 
CiiUNDBR Rov, 8 W. R. 2. [Norman and 
Seton-Karr, JJ. June 3, 1867.] 

When transportation for seven years 
can be awarded instead of imprisonment. 
•—An officer exercising the powers describ¬ 
ed in s. I, Act XV. of 1862. is competent, 
under the provisions of s. 59 of the Penal 
Code, to pass a sentence of transportation 


for seven years instead of awarding sentence 
of iroprisonmeotr-^lN the Matter or Bho- 
DHOOA, 9 W. R. 6 ; B. L. R. Sup. Vol. 
869; 5 Wyman’s Rev., Civ., and Crim Re¬ 
porter 20. [Peacock, C.J., and Seton-Karr, 
Jackson, Maepherson, and Hobhouse, JJ. 
Jan. 14, 1868.] 

Illegal commutation of imprisonment 
to transportation for attempt at rape.— 
A was convicted of an attempt to commit 
rape, and was sentenced by the Judge to ri¬ 
gorous imprisonment for seven years, which 
he commuted, under this section, to trana« 
portation for the same term. Held that, 
under s. 376 and 511, Penal Code, a sen¬ 
tence to imprisonment for the olfence com¬ 
mitted could not be for a longer term than 
five years, and such sentence could not be 
commuted, under 5. 59, to transportation 
for a longer term, although, if the sentence 
of transportation had been passed in the 
first instance, it might have been for lo 
years.— Queen v. Joseph Meriam, 1 B L. 
R A. Cr. 5 ; 10 W. R. 10. [Loch and Glover, 
JJ, July 6, 1868.] 

When transportation cannot exceed the 
term of imprisonment. —When an offence is 
punishable either with transportation for 
life or imprisonment for a term of years, if 
a sentence of transportation for a term less 
than life is awarded, such term cannot exceed 
the term of imprisonment.— Reg. v. Naiada, 
1 . L. R., 1 All. 43 [Turner. Offg. C.J., and 
Pearson, Spankie,. and Oldfield, JJ. Aug. 

23. 1875.1 

When transportation cannot be substi¬ 
tuted for imprisonment. —S. 59 of the Penal 
Code does not authorize the substitution of 
transportation for the imprisonment to 
which a Court can sentence an offender in 
default of payment of fine—K uniiussa v. 
Reg., I. L. R , 5 Mad. 28. [Innes and Miit- 
tiisami Ayyar, JJ. Keb. 28, 1882.] 


60 * In every case in which an offender is punishable with imprisonment 
Sentence maybe (in certain which may bc of either description, it shall be compe- 
cases of imprisonment) wholly tent to the Court, which sentences such offender to 
or partly rigorous or simple. direct in the sentence that such imprisonment shall be 

wholly rigorous, or that such imprisonment shall be wholly simple, or that any 
part of such imprisonment shall be rigorous and the rest simple. 

Sentence on youthful offender. 

Whenever any youthful uflciider is sentenc- mate of a Reformatory Sciiooi. the Court 
cd to transportation or imprisonment, and may, subject tu any rules made bv the Local 
is, in the judgment of the Court by which Government, direct that, instead of under- 
he is sentenced, a proper person to an in- going his sentence, he shall be sent to such 


As to the application of 5. 60 and ss. 63 to 74 to sentences passed in a Punjab 
Frontier District or in Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 
1887), M. 15 <*)i 5a- 
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B school, and he there detained for a period 
which shall be not less than three or more 
than seven years. (2) The powers so con¬ 
ferred on the Court by this section shall be 
exercised only by {a) the High Court, (d) a 
Court of Session, (c) a District Magistrate, 
and {d) any Magistrate specially empowered 
by the Local Government in this behalf, and 
may be exercised by i<uch Courts whether 
the case comes before them originally or on 
appeal. ( 3 ) The Local Government may 
make rules for—(a) defining what youthful 
offenders should be sent to Reformatory 
Schools, having regard to the nature of their 
offences or other considerations, and C^) re¬ 
gulating the periods for which youthful of¬ 
fenders may be sent to such schools accord¬ 
ing to their ages or other considerations.— 
Reformatory Schools Act, section 8. 

When any Magistrate, not empowered to 
pass an order under the last foregoing sec¬ 
tion, is of opinion that a youthful oHender 
convicted by him is a proper person to be an 
inmate of a Kef«.rmatory School he may, 
without passing sentence, record such opi¬ 
nion, and submit his proceedings and for¬ 
ward the youthful offender to ihe District 
Magistrate to whom he is subordinate, (a) 
The Magistrate to whem the preceedings 
are so submitted may make such further in¬ 
quiry (if any) as he may think 5 t, and pass 
such sentence and order for the detention in 
a Reformatory School of the youthful of¬ 
fender, or otherwise, as he might have pass¬ 
ed If such youthful offender had been origin¬ 
ally tried by him,—Reformatory Schools 
Act, section 9 

The officer in charge of a prison in which 
a youthful offender is confined, in execution 
or a sentence of imprisonment, may bring 
him, if he has not then attained the age of 
liUeen years, before the District Magistrate 
within whose jurisdiction such prison is 
situate ; and such Magistrate may, if such 
youthful offender appears to be a proper 
person to be an inmate of a Reformatory 
School, direct that, instead of undergoing 
the residue of his sentence, he shall be sent 
to a Reformatory School, and there detained 
for a period which shall be subject to the 
same limitations as are prescribed or un¬ 
der section 8, with reference to the period of 
detention thereby authorised.—Reformatory 
Schools Act, section 10. 


Before directing any youthful offender to 
be sent to a Reformatory Schotd under eeo 
tion 8, section 9, or section 10. the Court 
or Magistrate shall inquire into the ques¬ 
tion of his age, and, after taking such evi¬ 
dence (if any) as may be deemed necessary, 
shall record a finding thereon, stating his 
age as nearly as may be. (2) A similar 
inquiry shall be made and finding recorded 
by every Magistrate not empowered to pass 
an order under section 8 before submitting 
his proceedings and forwarding the youthfin 
offender to the District Magistrate as requir* 
ed by section 9, sub section (/).—Reforma¬ 
tory Schools Act, section 11. 

Every youthful offender directed by a 
Court or Magistrate to be sent to a Re¬ 
formatory School shall be sent to such Re¬ 
formatory School as the Local Government 
may by general or special order appoint for 
(he n-ception of youthful offenders so dealt 
with by sui'h Couit or Magistrate : Provided 
that, if accommodation in a Reformatory 
School is not irr mediately available for such 
youthful offender, he may be detained in ihe 
juvenile ward or such other suitable part of 
a prison as the Local Government may di¬ 
rect—(a) until he can be tent to a Reforma¬ 
tory School, or (A) until the term of his ori¬ 
ginal £»entiince expires, whichcx’cr event may 
first happen. Should the term of his original 
sentence first expire, he shall thereupon be 
released, but, should he be sent to a Re¬ 
formatory School, then the period of de¬ 
tention previously undergone shall be treated 
as detcnlion in a Reformatory School.^Re- 
formatory Schools Act, section 13. 

If at any time after a youthful offender 
has been sent to a Reformatory School, 
it apperars to the Committee of Visitors or 
Board of Management, as the case may be, 

I hat the age of such youthful offender has 
been understated in the order for detention, 
and that he will attain the age of eighteen 
years before the expiration of the period for 
which he has been ordered to be detained, 
they shall report the case for the orders of 
the Local Government — 2) Nopersoo ahatl 
be detained in a Reformatory School after 
he has been found by the Local Government 
to have attained the age of eighteen yearsi 
—Reformatory Sc hools Act, section 13, 


When SL sentence of imprisonment 
should commence.—A sentence of impri¬ 
sonment ought to commence from the time 
that the sentence is passed, unless there is 
some lawful reason for ordering it to com¬ 


mence at some future period. Except as in 
the cases provided for by ss. 46, 47, and 48 
of the Criminal Procedure Code (Act XXV. 
of 1861), a Magistrate cannot authorise a 
sentence passed by him to take place froip 


I 
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some fvfcure date, nc^r (except as provided tkr of Kkishnanand BhattacharjkBi 3 
lot by s* 49Y ol the Code of Criminal Proce- B. L. R. A. Cr. 50 ; S. C., la W. R. 47 
dwvj can a sentencei which is to take place (where the name is given as Kishen Soon- 
imtA^lateiyi be suspended.—I n the Mat- obr BhuttachakjEe). 


Forfeiture of property. 


S. of the Penal Code, which provides 
for forfeitures, limits them to cases where 
the parties shall have been transported, or 
sentenced to imprisonment for at least seven 
ycars.-*Qt;BBN e. KRrrAMOVBEC hassaneb, 
8 W. R. 35. [Kemp and Glover, |J. July 

8. 1867] 

Whbrb a zemindar was convicted of 
wrongfully keeping in confinement a kid¬ 
napped person, and was sentenced to trans¬ 


portation by the Sessions Judge, who added 
a sentence of forfeiture of the rents and pro- 
6ts cf the prisoner’s estates under $, da of 
the I'enal Code, the High Court set aside 
the sentence under> s. 63 as too severe. 
That sentence should be inflicted for offences 
of the most atrocious kind, or for offences 
committed under the most aggravated cir¬ 
cumstances.— Queen V, Mahomed Akhir 
alias Totah Mekaii, 12 VV. R. 17, [jack- 
son and Markby, J], June 29, 1869 3 


61. In every case in which a person is convicted of an offence for which 
Sentence of forfeiture of he is liable to forfeiture of all his property, the offen- 
property. (Jcr shall he incapable of acquiring any property, 

except for the benefit of Government, until he shall have undergone the punish* 
ment awarded or the punishment to which it shall have been commuted, or until 
he shall have been pardoned. 

Illustration, 


A, being convicted of waging war against the Government of India, is liable to for¬ 
feiture of ail his properly. After the sentence, and whilst the same is in force, A*a father 
dies, leaving an estate which, but for the forfeiture, would become the property of A. 
The estate becomes the property of Government. 


62. Whenever any person is convicted of an offence punishable with death. 
Forfeiture of nroperty in the Court may adjudge that all his property, moveable 
respect of itffenders punish- and immoveable, shall be forfeited to Government; 
able with death, transporta- whenever any person shall be convicted of any 

tion, or imprisonment. offencc for which he sliall be transported or sentenced 

to imprisonment for a term of seven years or upwards, the Court may adjudge 
that the rents and profits of all his moveable and immoveable estate, during 
the period of his transportation or imprisonment, shall be forfeited to Govem- 
menC, subject to such provision for his family and dependants as the Govern¬ 
ment may think fit to allow during such period. 


as.* Where no sum is expressed to whicli a fine may extend, the amount 
A ^ . r c to which the offender is liable is unlimited, 

but shall not be excessive t 


Compensation ; Court should state in its the body of the order when directing that 
order a specific sum for each individual.— compensations be granted, otherwise mis- 
The specific sums to be paid to each indivi- takes may occur, which should be carefully 
dual should always be distinctly stated in avoided.—3 W. R. Cr. L. 20, No. 777, 1865 


* The provisions of ss. 63 to 70 apply to all fines imposed under the authority of 
any Act, Regulation, rule, or bye-law, unless the Act, Regulation, rule, or bye-law, con¬ 
tains an express provision to the contrary.—Sec the General Clauses Act (X. of 1897), 
s. 95 b 

t As to the application of ss. 63 to 74 to se ntences passed in a Punjab Frontier 
District or in Baluchistan, see the Punjab Frontier Crimes Regulation < 1 V. of 1887), 
IS U)» 52- 
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Portion of fino directed to be paid to 
aunio: Illeg'ality of order. —A Joint-Magis¬ 
trate was held not competent to direct, un¬ 
der s. 44 of the Code of Criminal Procedure 
(Act XXV. of i8di), that a portion of a fine 
inflicted under s. 434 of the Penal Code be 
paid to an amin for the purpose of paying 
the expense of his deputation to restore the 
landmarks which had been destroyed by the 
opposite party.— Queen v, Moorut Loll, 
6 W. R. 93. LKemp and Markby, JJ. Dec. 

1866.] 

Bxcessive fine,—The following impor¬ 
tant remarks were made by the High Court 
(Jackson, J.) in a case in which the accused 
moved the Court on the ground that the fine 
(Rs. 500) imposed on him by a Magistrate 
was excessive : It is nut shown in any way 
what the income of the petitioner was, or 
why the fine Is excessive. An application 
on such a ground should be supported by 
proof of what the income of the petitioner 
was, and that the fine was altogetherdispro- 
portioned to that income, and oppressive. 
The description of fine which it was the 
object of this section to prohibit, was a fine 
tvhich it would be impossible or v'ery diffi¬ 
cult for the accused person to pay, or w'holly 
disproportioned to the character of the 
offence. And to this it may be added that 
it is doubtful whether the section cited has 
any application to fines inflicted by a Magis¬ 
trate. By its terms it applies to cases where 
the amount of fine is unlimited by law. 
Now, tlie power of the Magistrate to fine is, 


in all cases, under the Penal and Criminal 
Procedure Codes, limited to Rs. l,0OO; and 
it is only the Court of Session or the High 
Court that can inflict fines to an unlimited 
amount,”—Q ueen ». Asdur RuhmaNp 7 
W. R. 37. [Jackson, J. Mar. 1, 1867.] 

How fine may bd directed to be ap¬ 
plied —Whenever, under anv law in force 
tor the time being, aCriminal Court imposes 
a fine, or confirms, in appeal, revision, or 
otherwise, a sentence of fine, or a sentence 
of which fine forms a part, the Court may, 
when passing judgment, order the whole or 
any part of the fine recovered to be applied 
<a) in defraying expenses properly incurred 
in the prosecution ; (A) in compensation for 
the injury caused by the offence committed, 
where substantial compensation is, in the 
opinion of the Court, recoverable by civil 
suit. If the tine is imposed in a case which 
i^ subject to appeal, no such payment shall 
be made before the period allowed for pre¬ 
senting the appeal has elapsed, or, if an ap¬ 
peal be presented, before the decision of the 
appeal.—Crim. Pro Code (Act V. of 1898), 
s- 545 

Amount of compensation to be taken 
into account in subsequent suit.—At the 
time of awarding compensation in any sub- 
(.eqnent civil suit relating to the same mat¬ 
ter, the Court shall take into account any 
sum paid or recovered as compensation un¬ 
der s. 545.—Crim. Pro. Code (Act V« of 
1898), s. 546- 


64.^ In every case of an offence punishable with imprisonment as well as 
Sentence of imprisonment fine, in which the offender is sentenced to a fine, whe- 
for non-payment of fine. tLcr with Of without imprisonment; 

and in every case of an offence punishable iviih vnprisonmenl or finty or 
with fine only, in which the offender is sentenced to a fine; 

it siiall be competent to the Court which sentences sucii offender to direct by 
the sentence that, in default of payment of the fine, the offender shall suffer im¬ 
prisonment for a certain term, which imjirisonment shall be in excess of any other 
imprisonment to which he may have been sentenced, or to which he may be liable 
under a commutation of a sentence.! 


* The provisions of ss. 64 and 65 apply to all fines impost* i under the authority of any 
Act, Regulation, rule, or bye law, unless the Act, Regulation, rule, or bye-law containsaii 
express provision to the contrary.—See the General Clauses Act (X. of 1897), 8. 95. 

As to the application of s. 64 to offences under special or local laws, see s. 40, 

In s. 64, the first two clauses quoted (except the words italicized) have been sub¬ 
stituted by the Indian Pvnal Code Amendment Act (VIIL of 1882), s. 2, for the words. 
In every case in which an offender is sentenced to fine.” They do not apply in the 
case of hill-tribes to which the Kachin Hill-tribes Regulation (L of 189S) is applied.—Sec 
ss. 1 (3) and 3 of that Regulation. 

In s. 64 the words italicized have been inserted by the Indian Criminal Law Amend¬ 
ment Act (X. of 1886), s. 21 (a). 

t As to the application of ss. 64 and 65 to sentences passed in a Punjab Frontier 
District or in- Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 1887)1 ss. 
IS S 3 - 
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Impritonoicnt in default of payment of fine. 


Impriaonment for default of payment of 
fine sliiOHld not exceed one fourth of the 
TMHdnmni period 6 zed for the substantive 
offence.^/A fv Ganbbh Singh, 4 W. Re 
Ct. L. 11. No- nsSi Dec. 18, 1865. 

imprifonment for default of payment of 
ftne should not exceed one-fourth of the 
maximum sentence fixed for the offence.— 
JH re Lochun Misbbk, 5 W. R. Cr. L. 2, 
No, 166. [Trevor and Bayley, JJ. Web. 21, 
*866.1 

Prisoners were sentenced to fines under ss. 
21 and 22 of Mad. Act 111 of 1864, and in 
default of payment of line to rigorous iin< 
prisonTnent. Held that, as One in these 
cases was the only assignable punishment, 
and by ss 30, 3*, and 3a, a specified proce¬ 
dure 15 laid down for the levy of the penalty, 
9. 64 of the Penal Code had no applicafion. 


—Pro., Nov. 30, 187*, 6 Mad. H. C, R. Ap. 
40. 

S, 33 of the Code of Criminal Procedure, 
1882, does not authorize a Magistrate to pass 
a sentence in default of payment of fine in 
excess of the term prescribed by s. 65 of the 
Indian Penal Code. v. Muhamiti^ad 

Saih (I. L. R., 1 Mad. 277) was overruled 
in 1881 .—Quben-Empkbss «. Vbnkatbsa. 
oADU, 1 . L. R., 10 Mad. 165, [Collins, C.j. 
and Kernao, Muttusami Ayyar, Brandt, and 
Parker, JJ. Jan. 18, 1887.] 

Where a conviction has taken place un- 
df^r the Towns Nuisances Act (Madras), 
1889. s 3, a Magistrate has jurisdiction to 
impose a fine, and also to pronounce a sen¬ 
tence of imprisonment in default of pay¬ 
ment of the fine.— (Jurkn Kmprfssv Rap- 
I'HT., 1 . I.. R., 18 Mad. 490 [Collins, C ]>, 
and Parker, J. Aiig. 9, 1S95 ' 


In an order imposing^ fine, the term of 
imprisonment in default should be men¬ 
tioned.—The order imposing a fine should 
have been supported by a clause commuting 
the fine, in default of payment, to imprison¬ 
ment for an additional period.—1 W, R. Cr. 
L. I, No. 867, 1864- 

Convicted persons not liable to both 
fine and imprisonment in default, under 
Mad Police Act. — Persons convicted un¬ 
der s. 48 of the Police Act (XXIV. of 1859) 
are not liable to both fine and imprisonment 
in default of payment. The procedure to 
be followed in enforcing the fine is that laid 
down in Mad. Act {V, of i86s)-—P ko., Dec 
7, 1866. 3 Mad II. C. R. Ap 9. 

Imprisonment can be awarded under 
the Bombay District Municipal Act in lieu 
of fine. —There is no distinction between the 
word “ penalty ” as used in the Bombay Dis¬ 
trict Municipal Act (VI. of 1873) and the 
word "fine " as used in s. 64 of the Indian 
Penal Code (Act XLV. of i860). Imprison¬ 
ment can, therefore, be awarded in default of 
anjr penalty inflicted under s. 84 of the Mu¬ 
nicipal Act .—In rv T.akmia, 1 . L. R., 18 
Bom 400. [Candy and Fulton, JJ. July 13, 

*893] 

Uader th« Rxilway Act, where a pas- 
senger, on demand, fails to pay excess 
charge and fare, a Magistrate can realize 
the amount as a fine, but he cannot impose 
imprisonment in default —Section 113. 
suD«*sectlan (4) (*) of the Indian Railway Act 
(IX. ofiSpo), which directs that on failure 
to pay on demand excess charge and fare 


when due, the amount .shall, on application, 
be recovered by a Magistrate aSwif it were a 
fine, dots not authorize the Magistrate to 
imposs itnpri:>onmcnt in default. The ex¬ 
cess charge and fare referred to in the sec¬ 
tion is not a fine, though it may be recovered 
as su?h.—Q i’ebn-Empress v. Kutrapa, 
1. L. R , 18 Horn. 440. [Candy and Fulton, 
J| Aug. 14. 1893] 

Sec also {}ueen’Empress v. Subramania 
Ayyar^ I. T- R., 20 Mad. 385 [Collins, C-J-, 
and Shephard, J. jan. 14, 1897.] 

Carter arrested under Police Act dis¬ 
charged : Arresting police-constable di¬ 
rected to pay compensation : Imprison¬ 
ment, in default ■ Before sentencing to im¬ 
prisonment, Magistrate should have made 
some attempt to levy fine —A police-con¬ 
stable arrested a carter and charged him be¬ 
fore a Magistrate \\ ith an offenre under s. 34 
of Act V. of 1861. The Magistrate acquit¬ 
ted the accused, and directed, under s. 560 
of the Crimiu.il rrocedure Code, that the 
police-constable should pay' him Rs. 30 as 
compensation or undergo simple imprison¬ 
ment for a fortnight. Nrld that, a.s the sec¬ 
tion had no application to the case, the or¬ 
der was illegal, being made without juris¬ 
diction Held, further, that even if the 
Magistrate had power under the Code to 
pass an order for imprisonment in default 
of payment of compensation awarded under 
s 560, it was illegal to pass such an order 
until some attempt had been made to levy 
the amount in the manner provided by .s. 
386 for levying of a fine. — Kamjbbv.AN 
Koormi V . DuRCtA Chakon Sadhu Khan, 
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I. L. Rn Cal. 979. [Beverley and Baner* 
}«» JJ. July 4, 1894.] 

Isnnrlsonment in default of payment of 
mahileiiance is not imprisonment for con¬ 
tempt : Hnaband entitled to release cn 
paymeat.^The imprisonment which can be 
awarded under s 488, Criminal Procedure 
Code* is not a punishment for contempt of 
the Court's order, but merely a means of en¬ 
forcing payment of the amount due, and that 
upon payment of that amount being made, 
the husband was entitled to be released. 
Biyacka v. Moidin Kutti ( 1 . L. R., 8 Mad. 
70}, dissented from.— Sidhbswar Tbor v. 
Gyahada Dasi, 1 . L. R., 22 Cal. 291. [Ba- 
ncrjee and Sale, JJ. Nov, 14, 1894.] 

Magistrate should not ^rant compensa¬ 
tion where he gives sanction to prosecute 
under ss. an and 193. — The complainant 
was directed to pay Rs. 50 ai compensation 
to the accused, or, in default, to suffer 
simple imprisonment for one month, under 
s. / 5 ( 5 o of the Code of Criminal Procedure, 
and sanction was also granted to prosecute 
him for offences under ss. 211 and 193 ot 
the penal Code. Hsld that, if the Magis* 
trate thought that this was a case in whicli 
prosecution under ss. 211 and 193 of the Pe¬ 
nal Code should be sanctioned, he ought not 
to have taken action under the provisions of 
s. 560 of the Code of Criminal Procedure. 
Held also, that the order ioi imprisonnient, 
in default of payment of the coinpen<ntion 
awarded, was Illegal. Kamjeevan Koortni v. 
Durga Char an Sadhu Khan (!. L. R., 21 Cal. 
979l» followed. — Shib Nath Chong 
Sarat Chundbr S^kk\r, I. L. R., 23 Cal. 
586. [Petheram, C J , and Ueverity, J. 
April 1, 189s ] 

A Magistrate should not, immediately 
on ordenug complainant to pay compen- 


■atioo, dtoct thgt ht ^onld, in deteUt* 
suffer imprisoaiaeitt<—Although compoo- 
sation awarded under s. 560 of the Coot of 
Criminal Procedure is recoverabkf as if it 
were a 6ne, it is not competent to a Magis¬ 
trate immediately upon ordering acomplSia- 
ant to pay compensation to direct that he 
should, in default, be sentenced to iroprifon- 
ment,-— Qubrn-Emprcss r. Punka, I L. R-, 
18 All. 96. [Aikman, J. Nov. a6, 1895.] 

A Magistrate should not, immediatdy 
on ordering complainant to pa;^ coimen- 
sation, direct that he should, tn default, 
suffer imprisonmeiit. —It is not competent 
to a Court, in awarding compensation under 
s. 560 of the Criminal Procedure against a 
complainant for making a frivolous and 
vexatious complaint, to order at the same 
time that, in default of payment of the 
compensation, the person again.^t whom the 
order is m^de suffer imprisonment. Quten-^ 
Empress v. Punna (I L. R., 18 All, 96), ap¬ 
proved— Manjhli V. Manik Chand, I. L. 
R. 19 All. 73. [Edge, C.J., and Aikiuan, J. 
Aug. 26, 1896.] 

Imprisonment in default of payment of 
maintenance is not limited to one mopth,— 
The imprisonment provided by s. 488, Cri¬ 
minal Procedure Code, in default of payment 
of maintenance awarded is not limit^ to one 
month. The maximum imprisonment that 
can be impv>sed is one month for each 
month's arrear, and if there is a balance re¬ 
presenting the arrears (or a portion of a 
month, a further term of a month's imprison¬ 
ment miy be imposed for ^uch arre*kr— 
Allapichai Ravui'Hak e Mohidin Bibi, 
1 . L. K., 20 Mai. 3. [Subramania Ayyarand 
Davies, JJ Sip. 17, 2x, 1S96 ] 

See also Bhiku Khan v. iiakuran^ 1 , L R., 
25 Cal. 291. [Hill and Stevens, JJ. Dec 7, 
1897.] 


65.^ The term for which the Court directs the offender to be imprisoned 
Limit to imprisonment fur hi default of payment of a fine shall not exceed one 
non payment of fine when im- fourth of the term of imprisonment which is the maxi- 
prisonment and fine award- jnum fixed for the offeuce, if the offence be punisliable 

with imprisonment as well as fine.f 


The provisions of s. 65 apply to all fines imposed under the authority of any Act, 
Regulation, rule, or bye-law, unless the Act, Regulation, rule, or bye-law contains an ex¬ 
press provision to the contrary.—See the General Clau5e.s Act (X. of 1897), s. 25. 

As to the application of s. 6 $ to offences under special or local laws, see s. 40 
xupra. ' 

i As lo the Application of s. 6^ to sentences passed in a Punjab Frontier District 
or in Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 18S7}, ss, 15 
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iCSASw UiJ PUNISHMENTS. , bSsc. 65. 

far non^pmjtsitvt oC fine wrhnn ioipriaMflitiit moA fine 
awardable* 


' HvM l^tKe msjoritTfof the Court that an 
O0endttf who has undergone the full term 
of imprisoamont to which he was aentenced 
indefAalt oi the payment of a fine, U still Ua> 
hie to have theamouat levied by distress and 
sale of any moveable property belonging to 
him, whoh may be found within the juris¬ 
diction of the Magistrate of the district, whe¬ 
ther the officer who inflicted the fine issued 
any special directions on the subject or not. 
(Seton-Karr,J., dissenting).— Qubsn v. Mo- 
noosoODVN Day, 3 W. R. 61. [Remp and 
Seton-Karr, JJ. Aug. 15. 1863.] 

A Subordinate Magistrate of the first cUs^ 
has no power under s. 45 the Code of 
Criminal Procedure to award any greater 
sentence of imprisonment in default cf a 
payment of fine than six weeks in the case 
of persons convicted of being members of 
an unlawful assembly.— Phoolman Thwary 
V. Satram OjhA, 6 W. R- S*- [Norman 
and Seion-Karr, JJ. July 30, 1866.] 

In every case in which an offender is sen¬ 
tenced to fine, the Court which sentences 
the offender may issue a warrant for the levy 
of the amount by distress and sale. The 
successor in office of a Judge or Magistrate 
may levy a fine imposed by his predecessor. 
But the Court which levies the fine must be 
the same as the Court which imposed it.— 
Cmundbr CoomAR MiTTEk V. Mouhoosoo- 
DUN Dey, 9 W- R- so. [Peacock, C.],, and 
lackson, Phear, Maepherson, and Mitter, 
]]. Mar. 20, i 8 < 3 d.] 

Imprisonment in default of payment of a 
fine inflicted under Bom Act Vll, of 1867, 
s. 31, ought to be simple, not rigorous.— 
Rbg. V. BbcHar Kiiushal, s Bom H. C. 
R, 43. [Newton, Offg. C.].,and Tucker, J 
June II, 1868.] 

Where a Magistrate sentenced a person, 
who had neglected to take out a license un¬ 
der Act XXI. of 1867, s. 15, and Act XXIX. 
of 1867, s. 3, to pay a fine of ten rupees, and 
in default of payment to suffer seven days’ 
simple imprisonment, the High Court rever¬ 
sed so much of the sentence as awarded im¬ 
prisonment, as the trying Magistrate had, 
under the Act, no power to make such an or¬ 
der.—^Rsc.v. Chknappavai.ad Nagappa, 
Bom. H. C. R.44- [Newton and 7 'ucker, jj. 
June 17, 186S] 

The sentence of imprisonment passed in 
default of the payment of a line inflicted un¬ 
der s. 290 of the Penal Code (for commit¬ 
ting a public nuisance) should be one of 
simple (not rigorous) imprisonment.^RKc;. 
e. SaMTU bin L.AKHAPPA KoRE. 5 Bom. H. 


C. R. 45 . [Couch, C.J., and Newton, J» 
June 17, z868] 

S« 45 of the Criminal Procedure Code 
makes applicable the provisions of s. 65 of 
the Penal Code, not only to offences falling 
under that Code as defined in its 40th sec¬ 
tion, but to every case in which a Magis¬ 
trate has jurisdiction under s. 2i of the 
Criminal iVocedure Code. Imprisonment 
For one month awarded in default of pay¬ 
ment of a fine under s. 3 of the Salt Re¬ 
venue Act (XXXI. of 1850) was according¬ 
ly reduced lo three weeks’ simple imprison¬ 
ment. — Rho. V. VlTHOBA BIN SOMA, 5 Bom. 
H. C. R. 61. [Newton and Tucker, JJ. 
July 30, 1868.] 

A Subordinate Magistrate of the first class 
has power to deal with the case of an offence 
provided S‘jr by a special law—in this case 
Act 111 . of 1S63 (U Co *'When the punish¬ 
ment awardable is six months' imprison¬ 
ment and fine only. s. 67 (and not s. 65) of 
the Penal Code being applicable to such a 
case. — In thk Mattbr ok Chunber Per- 
SHAD Singh, lo W. R. 30 [Loch and 
Glover, JJ. Aug. 24. 

The Income Tax Act (IX. of 1869, sup¬ 
plemented by Act XXIII. of 1868) having 
been passed subsequently to the General 
Clauses Act (I. of i868), s. 5 of the latter 
aiithori;:es the award of imprisonment in 
default of payment of the fine imposed un¬ 
der s 25 ol the former.—'R eg, t. Sangapa 
DIN Basiu apa, 7 Bom H. C- R. 76- [Gibbs 
and Mclvill, JJ. Dec. i, 1670.] 

In a case of assault, a sentence inflicting 
a fine of Rs. 50, and awarding imprisonment 
for one month in default of payment of the 
fine, is illegal, with reference to ss 65, 352 
of the Pendl Code.— I.N the Matter of 
Jehan Buksh, 16 W. R. 42, [Kemp and 
Ainslie, JJ. Sep. 2, 1871.] 

S. 309 of the Criminal Procedure Code 
does not extend the period of imprisonment 
which may be awarded by a Magisirate un¬ 
der s. 65 of the Penal Code ; it only regulates 
the proceedings of Magistrates, which are 
limited.— Empress v. Darba, 1 . L R., i All. 
4^1. [Stuart, C.J., and Pearson, Turner, 
and Spankie, JJ. Aug 3, 1877.] 

Prisoners were convicted by a Canton¬ 
ment Magistrate of an offence (affray) 
punishable under s. 160 of the Penal Code, 
and were sentenced to pay a fine of Rs. 25 
each, or in defaultto be rigorously imprison¬ 
ed for 30 days. An offence under s. 160 
being punishable with impri&onnfient for one 
month, or with fine to the extent of Rs- lOo, 
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Secs# 66,67.] 


PUNISHMENTS. 


TCsAp. III. 


Limit to liBprIsQaiiieiit for oon^payment of fine wlien tiitpflsoili|mat«ild tOit 

awardable—(roM/(f.) 


or with both, the Sessions Judge, while re¬ 
ferring the proceedings of the Cantonment 
Magistrate to the High Court, submitted 
that the Magistrate was not authori2:ed in 
awarding imprisonment, in default of pay¬ 
ment of fine, for a period exceeding one- 
fourth of one month. “The High Court, 
after giving careful consideration to the 
provisions of s. 309 of the Code of Criminal 
Procedure (Art X. of 1872), are of opinion 
that the sentence of the Cantonment Magis¬ 
trate 15 not illegal. The final clause of s. 309 
enacts that, where a person is sentenced to 
fine only, the Magistrate may award such 
term of imprisonment in default of payment 
of fine as is allowed by Jaw, provided the 
amount does not exceed the Magistrate's 
powers under the Act. It appears to the 
High Court that the proper construction of 
this clause is as follows : If imprisonment 
and fine and further imprisonment in default 
of payment of fine, is the sentence, the im¬ 


prisonment in default cannot exceed ooe« 
fourth of the period of imprisonment wlUoh 
the Magistrate is competent to inflict for the 
offence; but if the sentence is fine only, the 
imprisonment in default of payment maj' be 
the whole period of imprisonment which the 
Magistrate is competent to inflict for the 
offence/’—Rso. e. Mahamhad Sara, 1 . L. 
R., 1 Mad. 277. [Innes, Offg. Cand 
Kindersley, Busteed. and Tarrant, JJ. Sep. 
4, 1877.] But see the following ruling : 

S. 33 of the Code of Criminal Procedure, 
1882, does not authorise a Magistrate to 
pass a sentence in default of payment of fine 
in excess of the term prescribed by s. 65 of 
the Penal Code v. Afahammad Sat A 

( 1 . L. R., I Mad. 277) was overruled in 
1S81. — Qijken-Emprhss V , Vrnkatbsa- 
G.^nu, 1 . L. R.p 10 Mad 165. [Collins, C J., 
and Kernan, Muttusami, Ayyar, Brandt, and 
Parker, JJ. Jan. 18, 1887.] 


66 * Tde imprisonment which the Court imposes in default of pa3rmcnt of a 
Description of imprison- fine may be of any description to which the offender 
ment for non-payment of fine, might have been sentenced for the offence.f 

Description of imprisonment when fine of simple, not rigorous, imprisonment.— 
not paid.-^Thc sentence of imprisonment Reg. v. Santu uin Lakhappa Kork, 5 Bom. 
passed in default of the payment of a fine H. C. R. 45. [Couch, C.J., and Newton, J. 
inflicted under s. 290 of the Penal Code (for Juno 17, 1868. | 
rommitting a public nuisance) should be one 


QV.* If the offence be punishable with fine only, tJie imprisonment which 
Imprisonment for non-pay- ihc Court imposes in default of payment of the fine 
ment of fine when offenre shall be simple, and ” the term for which the Court 
punishable with fine only. (^jrects the offender to be imprisoned in default of pay- 
ment of fine shall not e.\ceed the following scale, that is to .say,/i>r ////;' /erm ml 
exceeding iivo months u'hen the a 7 n\ntnt 0/ the fine shatt not exceed fifty rupees ^ and 
for any term not exceeding four months when the amount shatt not exceed one hundred 
rupees^ andfor any term not exceeding six mouths in anv other case |' 


* The provisions of ss. 66 and 67 apply to all fines imposed under the authority ol 
any Act, Regulation, rule, or bye-law, unless the Act, Regulation, rule, or bye-law, contains 
an express provision to the contrary.—See the General Clauses Act (X. of 1897), s. 25. 

As to the application of ss. 66, 67 to offences under special or local laws, see 3.40, 
suprUn 

In s. 67 the words quoted have been inserted by the Indian Penal Code Amend¬ 
ment Act (Vill. of 1883), s, 3. 

In the case of hill tribes to which the Kachin Hill-tribes Regulation ( 1 . of 1895) is 
applied, the following words have been substituted for the portion icalicix^ in s. 67 

“ For any term not exceeding four months when the amount of the fine shall not 
exceed fifty rupees, and for any term not exceeding eight months when the amouot 
shall not exceed one hundred rupees, and for any term not exceeding twelve months 
io any other case."—See the Kachin Hill tribes Regulation ( 1 . of 1895), ss. i (j) and 3. 

This substitution is also made in the case of the hill-tribes to which the Chin Hills 
Regulation (V. of 1896) is applied.—See Regulation V. of 1896, s. 3, and schedale. 

t As to the application of ss. 66 and 67 to sentences passed in a Punjab Prontier 
District or in Baluchistan, see the Punjab Frontier Crimes Regulation (fV« of 1887)1 ss. 
*5 (^)» 5 »- 
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PttNISHHENTS. 


CttAP, IIU^ 


[Stcs^^S, 59» 


In^nrlMitment for oosi^poyiiiesit of fine when offence punMuiblo with fine only. 


Where an offence is punishable with both 
fine And imprisonment, or with fine only, 
and the Ma^strate fines only, but awards 
imprisonment in default of payment, the 
term of imprisonment Is regulated by s. 67, 
and not 8.65.—In the Matter ofChunpbr 
Fbrshau Singh, 10 W. R. 30. [Loch and 
Glover, JJ. Aug. 24, 1868.] 


In cases of Simple imprisonment ordered 
as a process for enforcement of payment of 
fine, the rule of s, 262 of the Cfimlnal Pro¬ 
cedure Code limiting the period of imprison- 
ment in summary trials does not apply, as 
that section only refers to substantive sen¬ 
tences of Imprisonment <»-Eh PRESS «* As- 
GUAR Ali, L L. R., 6 All. 61. [Tyrrell, J. 
Aug. 13, 1883.] 


In a case of public nuisance under s. 290, 
the sentence In default should be one of 
ainiple (not rigorous) imprisonment. —The 
sentence of imprisonment passed in default 
of the payment of a fine inflicted under s. 290 
of the Indian Penal Code (for committing a 
public nuisance) should be one of simple, not 
rigorous, imprisonment.-— Keg. v. S^ntu 
uiN Lakhappa Kore, 5 Bom. H. C. R., 45. 
[Couch C.J., and' Newton, ]. June 17, 
1868] 

Section 67refers solely to cases id which 
the offence is punishable with fine only.— 
An accused having been convicted of an 
offence under s. 3, cl. 10, of the Towns Nuis¬ 


ances Act (Madras), 1889, and sentenced to 
pay a fine of Rs 8, and in default of payment 
to undergo simple imprisonment for a week. 
/Md (I) that s. 67 of the Indian Penal Code 
refers solely to cases in which the offence is 
punishable with fine only, and has no appli¬ 
cation to offeaces punishable either with im¬ 
prisonment or with fine, but not with both, 
such sentences are governed by s. 65 of the 
ifidian Penal Code; and (a) that the sentence 
of imprisonment in default should not ex¬ 
ceed one-fourth of the maximum term of 
imprisonment provided for the ofience,— 
Queen-Empress v. Yakood Sahib, I L. R , 
22 Mad. 238. [Bensun and Moor, JJ. Sep. 
16, 20, 1898.] 


08.^ The imprisonment which i.s imposed in default of payment of a fine 
Imprisonment to terminate shall terminate whenever that fine is cither paid or 
on payment of fine. levied by process of law.f 

69.* If, before tiic expiration of tlie term of imprisonment iixed in default 
Termination of imprison- payment, sucli a proportion of the fine be paid of 
rneot on payment of propur- levied that the term of imprisonment suffered in default 
tional part of fine. of payment is not less than proportional to the part of 

the fine still unpaid, the imprisonment shall terminate.f 

Jllustratio7is. 

A is sentenced to a fine of one hundred rupees, and to four months^ imprisonment 
in defanlt of payment. Here, if seventy-five rupees of the fine be paid or levied before the 
expiration of one month of the imprisonment, A will be discharged as soon as the first 
month has expired. If seventy-five rupees be paid or levied at the time of the expiration 
of the first month, or at any later time while A continues in imprisonment, A will be 
immediately discharged. If fifty rupees of the fine be paid or levied before the expiration 
of two months of the imprisonment, A will be discharged as soon as the two months are 
CompJeteiL If fifty rupees be paid or levied at the time of the expiration of those two 
months, or at any later time while A continues in imprisonment, A will be immediately 
discharged. 


* The provisions of ss. 68 and 69 apply to all fines imposed under the authority Of 
any Act, Regulation, rule, or bye-law, unless the Act, Regulation, rule, or bye-law, contains 
an express provision to the contrary.—See the General Clauses Act (X. of 1897), s. 25. 

t As to the application of ss. 68 and 69 to sentences passed in a Punjab Frontier 
District or in Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 1887), ss. 
*5 Wi Sa¬ 
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PUNISHMEMTS. 


S«c. 70,3 


[CSAT. tii* 


Fim ptk U Iwt jailor not inronned.—A 
prisoner was sentenced to imprisonment and 
liiie, and, in default of payment of the latter, 
to a further term of imprisonment. He 
paid a portion of the fine, but that fact not 
naving been communicated to the jaifor, he 


underwent the entire further terin of iPiipn- 
soninent. Held that, under these eireum* 
stances, the Court had no power to order the 
fine to be refunded.^Rac. e. NatUa 
4 Bom. H- C, R. 37. [Couch, CJ«, and 
Newton, J. Oct. 9, 1857,] 


70* The fine or any part thereof which remains unpaid may be levied at 
P'lgc leviable within six any time witiiin six years after the passing of the 
ycars> or during imprison- sentence, and if, under tlie sentence, the offender be 

liable to imprisonment for a longer period th^ six 
years, then at any time previous to the expiration of that period; and the death 
Death not to discharge pru- of the offender does not discharge from the liability 
perty from liability. any property which would, after his death, be legally 

liable for his debts.f 


Pine can be levied though imprisonment 
eerv^.—Where a person has undergone 
Imprisonment in default of payment of fine, 
be is not thereby exonerated from paying 
the fine (5 R. J P., J 37). This ruling is in 
accordance with the principle laid down by 
the Law Commissioners, who say ; '* We do 
not mean that this imprisonment shall be 
taken In full satisfaction of the fine ; we can¬ 
not consent to permit the offender to choose 
whether he will suffer in his person or his 

property.The imprisonment which 

an offender has undergone shall not release 
him from the pecuniary obligation under 
which he lies. His person will, indeed, 
cease to be answerable for the fine; but his 
property will for a time continue to be so." 

Fine may be levied by distress, though 
offender has undergone full term of im¬ 
prisonment to which he was sentenced 
for default in paying fine. —Held by the 
majority of the Court that an offender who 
has undergone the full term of imprisonment 
to which he was sentenced in default of the 
payment of a fine, is still liable to have the 
amount levied by distress and sale of any 
moveable property belonging to him, which 
may be found within the jurisdiction of the 
Magistrate of the District, whether the offi¬ 
cer who inflicted the fine issued any special 
directions on the subject or not. (Seton- 
Karr, J., dissenting.)— Qubbn Moooo- 
SOODUN Dav. 3 W. R. 6 t. [Kemp and 
Seton-Karr, JJ. Aug. 15, 1863.] 

Prisoner’s property (acquired after his 
release) liable for the even though he 


has served out his term of imprisonment 
in default. —Property acquired even after 
the release of a prisoner would be liable for 
the fine to the end of the period specified 
3 W. R. Cr. L- 9, No. 5^0, 1865, [Trevor, 
J. June 12, 1865 ] 

Where imprisonment in default is a 
punishment for the default, and not a sub* 
stitute for the fine.— Imprisonment, which a 
Court 13 authorized to impose in default of 
payment, is a punishment for the default, 
and not a substitute for the fine imposed.— 
3 W. R- Cr. L 19, No, 726, 1865 [Tievor, 
J. July 26, 1865.] 

Only moveable property liabie.^Only 
moveable property belonging to the offender 
which may be found within the jurisdiction 
of the Magistrate of the District tn which he 
had been sued and sentenced is liable.—4 
W. R. Cr. L. 6 , No. 96S. [Trevor, J. Sep. 
19, 1865.] 

Rule as to fines inflicted for offences 
punishable under other laws. —Fines in¬ 
flicted for offences punishable under other 
laws are not within the provisions of that 
auction unless its operation be specially ex¬ 
tended thereto.—4 W. R. Cr, L. 7, No. 1059, 
[Trevor, Loch, and Bayley, JJ, Nov, 27, 
1865.] 

Warrant for levy of fine.—In every case 
in which an offender is sentenced to fine, 
the Court which sentences the offender may 
issue a warrant for the levy of the amount 
by distress and sale. The successor in 
office of a Judge or Magistrate may levy a 
fine imposed by his predecessor. But the 


* The provisions of s. 70 apply to all fines imposed under the authority of an^ Act, 
Regulation, rule, or bye-law, unless the Act. Regulation, rule, or bye*taw, contauia aa 
expr ess provision to the contrary.—See the General Clauses Act (X cd 1897), s. flg. 

t As to the application of s. 70 to sootences passed in a Punjab Frontier District or 
In Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 1887)7 ss. 15 (X), $2* 
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^QaiaiKt which levlts the fine must be the 
sene as the Court whi^ imposed it.— 
CikwovE CaovAR Mirra A o. Modhoosoo- 
OON Dby, g. W. R. 50. [Peacock, C.J., and 

i ec^ksoe, Pbear, Macphereon, and Mitter, jj- 
ker. AO, I8d8.] 

Piae leviable from moveable property 
mibr* ^ Oa a reference as to whether the re- 
atrietioii for the recovery of fines to move¬ 
able property (Criminal Procedure Code, s. 
61} applied only during the lifetime of the 
oifendw, and whether the fine could, after 
hts death, be recovered, under s. 70 of the 
PttOalCode, from his immoveable property, 
the Court was of opinion that the law had 
only provided for the distress and sale of 
moveable property, and that there was no 
way in which immoveable property could 
be made liable.— Reg. v. Lallu Karwar, 5 
Bom. H. C. R. 63. [Newton and Tucker, 
JJ. July 30, 1868.3 

Pine cannot be levied from immoveable 
property.— Where a person was fined under 
the Penal Code, and died before the fine was 


[Ssc* 

paid, and the Magistrate ordered the^fiae to 
be realized by sale of bis joint moveable pro¬ 
perty ; and, that being found insufficient to 
cover the fine, hie immoveable property was 
aUo attached under the order: held that the 
liability of the immoveable property of the 
deceased could not be enforced by distress. 
J^eg. v.Lallu Karwar (5 Bom. H. C. R. 63) 
followed, S. 386 of the Criminal Procedure 
Code is not applicable to such a case.— 
Queen-Empksss V. SiTA Nath Mitra, 1. 
L. R., 20 Cal. 473. [Pigot and Hill, JJ. 
Oct. 24, 1892,] 

Magistrate, who has' issued a distress- 
warrant, not required by law to ^ any 
claim to ownership of property distrain¬ 
ed.—A Magistrate who has issued a distress- 
warrant, under s. 386 cf the Criminal Proce¬ 
dure Code, is not required by law to try any 
claim which may be preferred to the owner¬ 
ship of the property distrained.—Q ubkn- 
Empress v. Gasper, I. L. R., 22 Cal. 935. 
[Petheram, C.J., and Beverley, J. Sep 11, 
1894.] 


PUNISHM£NTS. 


71* Where anything which is an offence is made up of parts, any of which 
Lin.it of punishment of of- is itself an offence, the offender shall not be 

fence made up of several of- punished with the punishment 01 more than one of 
fences. such his offences, unless it be so expressly provided. 

“ Where anything is an offence falling within two or more separate defioi- 
lions of any law in force for the time being by which offences are defined or 
punished, or 

whore several acts, of which one or more than one would, by if self or 
themselves, constitute an offence, constitute, when combined, a different offence. 

the offender shall not be punished with a more severe punishment than the 
Court which tries him could award for any one of such offences. 


Illustrations^ 

(a.) A gives Z fifty strokes with a stick. Here A may have committed the offence of 
voluntarily causing hurt to Z by the whole beating, and also by each of the blows which 
make up the whole beating. If A were liable to punishment for every blow, he might be 
Imprisoned for fifty years, one for each blow. But he is liable only to one punishment for 
the whole beating. 

(6.) But if. while A is beating Z, Y interferes, and A intentionally strikes Y, here, 
as the blow given lo Y is no part ol the act whereby A voluntarily causes hurt to Z, A 
is liable to one punishment for voluntarily causing hurt to Z. and to another for the blow 
given to Y. 


* As to the application of s. 71 to sentences passed in a Punjab Frontier District or 
in Baluchistan, see the Punjab Frontier Crimes Regulation (I V. of 18S7), ss. 15 (a), 32. 

In s. 71 the clauses quoted have been added by the Indian Penal Code Amendment 
Act<Vin of 1882), s. 4- 

As to the application of s. 71 to offences under special or local laws, see s. 40, 
Separable offences, which come within the provisions of s. 71, are not distinct 
offences" within the meaning ok s. 35 of the Code of Criminal Procedure (Act V, of 
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Hoitseobreaking and theft.-— S, 71 of the 
Penal Code applies to the case of a person 
charged with *'house-breaking’* under s. 
457, and ** theft'* committed on the same 
occasion under s. 380 of the Penal Code. A 
Magistrate has power to inflict only two 
years* imprisonment for a single offence — 
Rbg. «• ArjuNi 1 Bom. H. C. R. 87. [Forbes 
and Westropp, JJ. Nov, 4, 1863.] 

Conviction for both rioting and being 
membcsrs of an unlawful assembly ille- 
gal .— ^There cannot be a conviction both of 

rioting ” and of " being members of an un¬ 
lawful assembly.” The greater charge in¬ 
cludes the^less, and to punish under both 
sections of the Penal Code would be cumu¬ 
lative and illegal. Were both original sen¬ 
tences legal, the appeal would lie to th^ 
Sessions Tudge. — Meblun Khalifa v. 
Dwarka Nath Goopto, i W, R. 7. [Kemp 
and Glover, JJ. Aug. 17, 1864.] 

Person convicted of robbery or theft 
cannot also be convicted of dishonest re¬ 
ceipt.— A person convicted of robbery or 
theft cannot be also convicted of dishonest¬ 
ly receiving in respect of the same property, 
—Queen v. SnErKH Muddun Alla, i W. 
R. 27. [Kemp and Glover, JJ, Nov. 23, 

1864.] 

Robbery and hurt punishable under s. 
394 alone. —The two offences of robbery 
and of voluntarily causing hurt, when com¬ 
bined, are punishable under s. 394 alone, and 
not under 39.392 and 394.— Queen v. Moot- 
2;ke Kora, 2 W. R. i, [Kemp and Glover, 
JJ. Jan. 2, 1S65J 

Trespass and grievous hurt; Separate 
sentence for grievous hurt not necessary. 
—^The prisoner entered a house for the pur¬ 
pose of committing an assault, and, in carry¬ 
ing out that intention, caused grievous hurt. 
In convicting and punishing him for the 
substantive offence (grievous hurt), held that 
it was not necessary to pass a separate sen¬ 
tence for the offence of house-trespass ~ 

f ^UBBN V. Bassoo Rannah, 2 W. R. 2g. 
Kemp and Glover, JJ. Jan. 30, 1865.] 
Same act committed at more than one 
place: Each act to be charged under a 
separate head: Separate sentence for 
each act.-— When the accused is charged 
with having committed the same act at more 
than one place, under such circumstances, 
each act should have been charged under a 
separate bead; and, on conviction, the prison¬ 
er would be liable to a separate sentence for 
each act, due regard being paid to s. 71 of 
the Penal Code.—>2 W. R. Cr. L. la, No. 115, 
18^5. [Trevor, J. Feb. 6, 1865 ] 

Larking house-trespass by night. In 
COtnfflittfflg such offence, prisoner at¬ 


[Ctfiy. ItL 

tempts to cause griereiis kart to owner, 
of house who tries to altars him: Pan- 
ishment under a. 460, not under ss. 457 
and 334.—A prisoner whor ia the commis¬ 
sion of lurking house-trespass by night, 
voluntarily attempts to cause grievous hurt 
to the owner of the house, who tries to cap¬ 
ture him, is punishable under s. 4^0, and not 
under ss. 457 and 324 of the Penal Code.— 
a W. R. 5a. [Jackson and Glover, JJ. 
April I, 1865.] 

In a fresh conviction, whipping illegal 
in addition to imprisonment,-^. 3, Act VI. 
of 1664, does not allow of whipping in ad¬ 
dition to imprisonment in the case of a fresh 
conviction. House-breaking by night and 
theft form a single and entire offence, and 
cannot be punished separately.^QuBBN «. 
Tonaokoch, a W. R. €3. [Jackson and 
Glover, JJ. April 19, 1865.J 

Theft and taking or receiving stolen 
goods form one offence, and cannot be 
punished separately. —The theft and the 
taking or retention ot stolen goods form one 
and the same offence, and cannot be punish¬ 
ed separately.— Quben v. Srbbmunt Adup, 
2 W. R. 63. [Glover, J. April 19, 1865.] 

No separate convictions and sentences 
deemed requisite in a case of trespass a^ 
mischief. — House-trespass and mischief 
not being separate offences, but being in¬ 
cluded in the graver offence of being mem¬ 
bers of an unlawful assembly armed with 
deadly weapons, no separate convictions and 
sentences were deemed to be requisite— 
Queen e. Surrop Napit, 3 W. R- 54. 
[Kemp and Seton-Karr, JJ. July 15, 1865.] 

Rioting and grievous hurt: Conviction 
and sentence lor both upheld.— Convic¬ 
tion and sentence, both for rioting and for 
grievous hurt, upheld, the punishment being, 
on the whole, not more severe than might 
properly have been awarded if the conviction 
had been for grievous hurt only. A person 
convicted of rioting should not be convict¬ 
ed of hurt or grievous hurt caused to him¬ 
self.— -Quebn V. A;:gur, 5 W. R-19. [Seton- 
Karr and Maepherson, JJ. Jan. 26, 1866.] 

House-breaking and theft punishable 
under s. 457-"*^ person convicted of 
house-breaking, followed immediately by 
theft, is punishable only under s. 457 of the 
Penal Code.—Q uebn t. Chvtun Bqwra, 5 
W. R. 49. [Jackson and Glover, JJ. Mar. 
5> 1866.] 

Theft and mischief: Double sentence 
illegal.— A double sentence for theft and 
mischief is illegal and improper.— Beohuk 
Aheer V, Auhuck Bhoonuk, 6 W. R- 5. 
[Jackson and Campbell, JJ, June 18,1866.] 
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tluA: Gorenineiit trees: 
of cmvictioO-^iTf^if that it was 
not iWtg^ to convict prisoners of mischief, 
as well as of theft, the offences charged being 
that they had cut down Government trees 
without leave, and appropriated them.— 
Reg. V4 Narayan Krishna, 2 Bom. H. C. 
R. 39a. [Couch, C J., and Newton, J. June 
87, t 8 G 60 

Convictions under ss. 456 and 380: 
Conviction under a. set aside. —The 
prisoner was convicted by the Magistrate of 
two separate offences under ss. 456 and 380 
of the Penal Code, and sentenced for both. 
On appeal, the Sessions Judge, holding that 
the offence proved was under s. 457, erder< 
ed a new trial for offences under ss. 457 and 
380, Ilgld that there ought not to be a new 
trial, but that the coniviction and sentence 
under s. 380 should be set aside.—Q uebn 
«. Raucharan Kaire, B. L. R. Sup. Vul, 
48S; 6 W, R. 39, [Peacock, C.J., and 
Norman^ Kemp, Seton-Karr, and Campbell, 
JJ- July 9, 1866.] 

Separate convictions and sentences for 
houM-breaking by night and theft : Con¬ 
viction for theft set aside. —In a rase of 
separate convictions and sentences for house¬ 
breaking by night and theft under ss. 457 
and 459 of the Penal Code, the conviction 
and sentence under s. 379 were quashed, and 
those under s. 457 were upheld.—Jot .ekn 
PULLSS W. Noao PuLLEB, 6 W. R. 49. 
[Kemp and Markby, JJ. july 28, 1866.] 

Conviction for two offences, one being 
an integral part of the other : Illegality 
of.—The conviction of prisoners for two 
offences, when the one offence formed an 
integral portion of the other, held to be in 
effect punishing twice for the same offence, 
andthereforeillegal —Governments. Lai.a- 
wuN Singh, 1 Agra H. C. R. 31. [Turner, J , 
and Spankie, Offg. J. Nov. 22, i866.j Fol¬ 
lowed in Queen v. jl/wwgroo, 6 N,-W. l\ 294. 

Theft and house-breaking: Illegality of 
sentence.'—Theft is the sequel of, and can* 
not be separated from, house-breaking. A 
cumulative sentence of three years' impri.soii- 
ment was held to be illegal in .such a rase.— 
Mussahur D.\oudii, 6 W. R. 92. [Kemp 
and Markby, JJ. Dec. 19. 1866.] 

Sentences of imprisonment may be ac¬ 
cumulated beyond 14 years. — Sentences 
of imprisonment may be accumulated beyond 
the pwiod of 14 years, notwithstanding s. 46 
of the Code of Criminal Procedure (Act 
XXV. of x86i), which limit has reference 
only to sentences passed simultaneously, or 
passed upon charges tried simultaneously.— 
Qurkn V. PuBAN, 7 W. R. f. [Kemp and 
Markby, JJ. Jan. 3, 1867.] 


Alternative finding legal— An alterua* 
tive finding is perfectly legal.—Q uben «. 
Tarineb Myitbb, 7 W. R. 13. [Kemp and 
Glover, jj. Jan. 14, 1867.] 

Culpable homicide not amounting to 
murder and being member of an unlawful 
assembly : Conviction for second offence 
quashed. —The prisoner was convicted and 
sentenced separately for culpable homicide 
not amounting to murder, and for being a 
member of an unlawful assembly. The two 
offences, however, being held to be one (the 
latter being only part of the evidence of the 
former), the conviction and sentence for the 
second offence were quashed.— Quebn v. 
Rubbhsoolah, 7 W. R. 13. [Norman and 
Seton-Karr, JJ, Jan. 16, 1867,] 

Conviction under s. 366 (kidnapping 
a woman to compel her marriage) quash¬ 
ed.—Where a girl of XI years of age was 
taken out of the nistqdy of her lawful 
guardian by the first prisoner, and offered 
for sale in marriage to another, and the 
second prisoner illegally conceaUd her, the 
t'onviotion of the former was upheld under 
s. 363 of the Penal Code only, and of the 
latter under s. 368 only, while the separate 
conviction of both under s. 366 was qtiash- 
cd,— Queen v. Isreb Panday, 7 W. R. 56. 
[Norman J. April 8, 1867.] 

False charge supported by false evi¬ 
dence. —Where a man brought a false charge 
(Tg iinst another, and at the trial gave false 
ev'idenre in support of the charge, it was 
held that he was liable to be tried and punish* 
ed separately on separate charges of bringing 
a false charge and of giving false evidence. 
—OuEFN r. AunooL A/ke/, 7 W. R, 59. 
[Kemp and Glover, JJ. April 27, i867.[ 

Rioting armed with deadly weapons 
and stabbing : Distinct offences : Punish¬ 
able as such.— 'I'he offences of rioting armed 
with deadly weapons, and slabbing a person 
on whose premises the riot takes place, are 
distinct offences, and punishable as separate 
offences under ss. 148, X49, and 324 of the 
Penal Code, s. 149 being read as a provl.so 
to s. 148.— Queen v. Cali.achand, 7 W. 
R. 60. [Norman and Seton-Karr, JJ, April 
39, 1867.] 

Separate sentences for kidnapping and 
selling for prostitution. —The evidence of 
a kidnapped girl, if thoroughly credible, is 
legally sufficient for a conviction for kidnap¬ 
ping. There is nothing illegal in passing 
separate sentences for kidnapping, and for 
selling for purposes of prostitution.—Q uebn 
V, Doorga DasSj 7 W. R. 68, [Kemp, J. 
May 18, 1867.] 

Separate convictions set aside.— Se¬ 
parate convictions and sentences under ss. 
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4^ %n 4 379f aad under ss. 457 and 383, of 
the Penal Code, were set aside; and the con- 
vtcHotis under s. 429 in the former case, and 
under s, 457 in the latter, allowed to stand.—*• 
Qubbn V. Sahrab, 8 W. R. 31. [Jackson 
and Hobhouflo, JJ. July i, 1867.] 

Kidnapping' (a. 363) is included in kid- 
Mpping to steal from the person (s. 
3fi9)— T he ofTence described in s. 363 of the 
,Penal Code is included in that described in 
s. 369, the kidnapping, and the intention of 
dishonestly taking property from the kid> 
napped child, being included in the latter 
section.— Queen e. Shama S?teikh, 8 W. 

35 ' [Kemp and Glover, [J. July 8, 
1867.] 

Criminal trespass fiart of mischief on 
land and house-breaking by night —Cri¬ 
minal trespass is a part of the offence of 
mischief committed upon land as well as of 
house-breaking by night. —Oupen p. Lalloo 
Sing, S W. R* 54. [jackson and Hob- 
house, JJ. July 29, 1867.] 

Sessions Judge illegally recording a 
conviction under two sections. —Where a 
person, though charged under two heads, 
was found guilty of what was substantially 
but one offence, held that it was improper for 
the Sessions Judge 10 record a conviction 
under two sections of the Penal Code, and 
thereupon to award a punishment of two 
years’ imprisonment in evress of what the 
law prescribed for the offence committed,— 
Reg. V , Yora Karuiieg, 4 Uom. II. C. R. 12. 
[Couch, C.J.. and Newton, J Sep. 26,1867.] 

Where prisoner commits more than one 
offence, he should be convicted of each 
offence.— When more than one offence is 
proved, it is rot proper to convict only of 
one and to acquit of the other, although the 
offences may be cognate. Reg. v. Vinayak 
Trimbak (2 Bom. H C R. 391) followed. 
—Reg. V. MfRAR Trikam, 5 Bom H.C R. 
[Couch, C.J , and Newton, J. Jan 20,1868,] 

Three different persons threatened 
the same time - each of such persons 
brings a separate charge: Accused liable 
to punishment separately for each 
offence.— An accused, who threatened three 
witnesses, was convicted and sentenced to 
four months' imprisonment for the threat to 
each witness—in all to one year. It was 
held that, if a person at one time criminally 
intimidates three different persons, and each 
of thofe persons brings a separate charge 
against him, the accused may be convicted 
for an offence as against each person, and 
be punished separately for each offence. 
The facts and evidence in this case, however, 
were considered insufficient to support the 
sentence, which was reversed as extremely 


barrii and unjust.—9 W* R. [!Cmp 4 Q 4 

Jackson, JJ. Mar. 10, 1868.J 

Sentence of whipping. — Held by the 
majority that, when a person w1k> has not 
been " previously convicted '' {vide a. 4, 
Act VI. of 1864^ is convicted at one time of 
two or more offences, it ts illegal 10 sentence 
him to whipping ior one of those offences, 
in addition to imprisonment or fine for the 
other or others ; but it is not illegal to sen¬ 
tence him to one whipping in lieu of all 
other punishments. Held, further, that, 
when a person who has bt-en previously 
convicted " is convicted one time of two 
or more offences, he may be punished with 
one, but only one whipping, in addition to 
any other punishmeTit to which, under s. 46 
of the Code of Criminal Procedure, h-. may 
be liable.— Nassir v CHUNDh k, 9 \V. R. 41 ; 
B. L. R, Sup, \’ol. 95! [Peacock, C.J., 
and Seton-Karr, Jackson, Phear, and Mac* 
pherson, ]]. Mar. 12, 1868.] 

Cumulative sentence for rioting and 
causing hurt: Illegality of sentence.— 
Where pri.soners are charged both with riot¬ 
ing, being armed with deadly weapons, and 
with causing hurt by shooting, and their 
ronvi('tion of the Utter offence rests solely 
on the frict of thtir belonging to a party by 
one of whom (not one of the prisoners) fire¬ 
arms were used, it is wrong to pass a cumu¬ 
lative sentence, and to punish the prisoners 
both for the rioting .'ind for the causing hurt. 
The punishment should be for either one or 
other of those offences. A charge should be 
so framed as to refer to the section of the 
Penal Code under which the offence charged 
is punishable, as required by ss 234 and 237 
of the Code of Criminal Procedure. Where 
there is a riot and fighting between two fac¬ 
tions, the members of each party should be 
committed for trial separately, and not all 
together. — Oukbn Dukzoola, 9 W R. 33, 
[Seton-Karr and Maepherson, JJ. Mar. 14, 
1868.J But see Queen v. CalLachandy 7 W. 
R. 60. 

Offences under ss. 411 and 414 are not 
two distinct offences —The offences speci¬ 
fied in ss. 411 and 4x4 of the Penal Code 
rnnnot be considered as two distinct offences 
so as to aUow of the procedure of s. 46 of 
the Criminal Procedure Code being adopted. 
—4 Mad. H. C R. Ap. 14. [Aug. 12, l8^.] 

House-breaking to commit theft and 
theft: Separate sentences disapproved.*— 
When a prisoner convicted of house¬ 
breaking in order to commit theft," and of 
" theft," both offences being portions of one 
continuous criminal act, was sentenced, cn 
the first head cf charge, to one year's rigor¬ 
ous imprisonment, under s> 457 of the Pena? 
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and on the vucoiul head charade to 
reibei!^ twenty atripes, under s. 3 of the 
Wli^inf Act tVI of 1864), t he separate sen- 
tCAM ttbough not illegal) were disapproved 
otpOB contrary 10 the spirit and intention of 
tlie Whipping Act.— Rbg. v. Genu bin Aku, 
5 Bom. H. C. R. 83. [Couch, C-J-, and 
Newton, J. Sep. 16, i 863 .] 

Riotinf armed with deadly weapons 
and causing hurt with dangerous wea¬ 
pons : Sentence should have been under 

one seddoa.—Where the prisoners were 
charged under 5. 148 of the Penal Code of 
rioting armed with deadly weapons, and also 
under s- 334 of voluntarily causiiit> hurt by 
dangerous weapons, they should have been 
sentenced only under one or other of these 
sections, the charges being, properly speak¬ 
ing, only alUrna'ive charges. The High 
Court refused to interfere with the reception 
by the Sessions Judge of the uncorroborated 
evidence of accomplices.— Queen v. Dina 
Sheikh 10 W. R. 63; 3 L. R. I5n. 
[Phear and Hobhouse, J). Dec. 15, iSCrt.'. 

Conviction for theft, though the ofTence 
charged is lurking house-trespass by 
night : There should have been commit- 
tsTon latter charge. —A Deputy Magistrate 
has no power to convict of theft (s. 3.80, 
Penal Code), where the offence charged 
lurking house-trespass by night with aggra¬ 
vating circumstances (ss. 458, 459, Penal 
Code), but must commit on the latter 
charge.—PuHAN Tsi.re o. Bhuttoo Dome, 
9 W. R, 5. [Ivcrnp and Jackson, IJ. [an. 
13,1869.] 

For separate ofiences, there must be sep¬ 
arate sentences — Where prisoners are Con¬ 
victed of separate offences, a separate sen¬ 
tence should be passed in each case, with a 
direction that imprisonment in the second 
case should commence on the expiration of 
that in the first, and so on, otherwise it would 
be impossible, in case of an appeal and a 
reversal cf the conviction in one or more of 
the separate cases, to determine to what 
portion of the aggregate imprisonment the 
prisoners still remained liable.— Pko., [an 
15. i86g, 4 Mad. H. C. R. Ap 27. 

Conviction of theft and receiving; Sen¬ 
tence passed for theft.—Where, in a rase 
in which a prisoner was convicted of theft 
and also of receiving stolen prop rty, the 
Mhtence passed was really one for theft, the 
High Court nevertheless refused to allow 
the conviction for receiving stolen property 
to remain on the record against the accused, 
and reversed it.*—Q ucen v. Sksr Chundkr 
Hareb. II W. R. 12. [Jackson and Hob- 
house, JJ. Mar. I, 1869.] 


Acts whtcli, token togethert constitute 
one offence, cannot be treated as sepotate 
offences. —Where, tufostantially, only one 
offence has been committed, the several acts 
which, taken together, constitute that of¬ 
fence, cannot legally be treated as separate 
offences, and the prisoner cannot legally be 
sentenced in respect of these as well as in 
respect of the principal offence.— QuBEN v. 
CifUNDER Kant Lahorse, 12 W, R, 3; 8 .c., 

3 B L. R. A. Cr. 14 (where the name of the 
case is given as Qubbn v. Kalisankar San- 
dval). [Maephersun and Jackson. JJ. June 
11, 1869.] But see s. 235 (ill. a) ot the Cri¬ 
minal Procedure Code (Act V. of 1S98), 
in/ra, p, 64. 

Sessions Judge directing committal of 
accused for adultery, thoug^h he had al* 
ready been convicted of enticement: Sen¬ 
tence for enticement annulled, the requi¬ 
site intention in one case being the subs¬ 
tantive delict in the other.— Where the 
Sessions Judge directed the committal of the 
defendant for adultery, the defendant having 
been already rouvicted by the Magistrate of 
enticing away field that the sentence 
passed by the Magi£>trate should have been 
at once annulled, the requisite intention in 
the one case being the substance delict in 
the other.— Hho. Feb. lo, 1870, 5 Mad. H. 
C. R. App. 16. 

Separate sentences for separate offen¬ 
ces.— Held, on the facts of this case, that a 
party A, who objected to accompany, a con¬ 
stable who had been directed to produce him 
before the Court, and also seized the con¬ 
stable by the arm, and resisted his carrying 
away a pony which A was charged with 
having misappropriated, was guilty of se¬ 
parate offences under ss. 353 and 183 of the 
Penal Code, ar.d the infliction of separate 
sentences for each offence was not prevented 
by s- 71 of that Code. —Queen v. Jovah 
Mohun Chunuek, 14 W, U. 19. [Loch and 
Hobhouse, IJ. July 16, 1870 J 

A person convicted of criminal breach 
of trust cannot also be convicted of receiv¬ 
ing or retaining the s^e property.— A 
prisoner cannot be convicted under s. 411 
of the Penal Code for dishonestly receiving 
or retaining stolen property in respect of 
property which he himself has been convict- 
rd under s. 409, Penal Code, of having ob¬ 
tained possession by committing criminal 
breach oi trust.— Oueen v. Shunkur, 2 N.- 
W. P. 312. ^Spankle, J. Aug. 5, 1870.] 

Several false statements made in one 
deposition constitute one case of giving 
false evidence —The making of any number 
of fnlse statements in the same deposition is 
one aggregate case of giving false evidence 
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Cburgei ol Cal«e evidence cannot be multi- 
plied ncoordl«|p to the number ol false state¬ 
ments contained in the deposition.-^PRO., 
May 1871, 6 Mad. H. C. R. Ap. 27, 

A person convicted at the same time of 
two or more offences under the Penal 
Code may also be sentenced to whippmg:. 
‘—Hfld <Kemp and Phear. JJ., disseotingf) 
thati notwithstanding s. 4O of the Code of 
Criminal Procedure (Act XX\'. of 1661), a 
person convicted at the same time of two cr 
more offences punishable under the Penal 
Code mayj in addition to the punishments 
prescribed by the Penal Code, be sentenced 
to whipping under Act VI, of 1864 The 
Penal Code and the Code of Criminal Pro¬ 
cedure must be read as if the Whipping Act 
formed a part of the Penal Code from the 
date of its enactment and s. 46 of the Code 
of Criminal Procedure is applicable to all 
offences and punishments as prescribed by 
the Penal Code in its present and amended 
form.—MoNiRUonEE*^ Siiamadar, 15 W. 
R. 89; 7 B. L. R, 165. [Norman, Offg. C-J . 
and Loch, Bayley, Kemp, Phear, Macpher- 
on, and Mitter, )J, May 30, 1R71.] 

Persons guilty of rioting nuiy also be 
convicted of rioting armed with deadly 
weapons, culpable homicide, and griev¬ 
ous hurt —Persons found guilty of noting 
may, if the circumstance s watr.int it, he con¬ 
victed of the several ofTenccs of rioting 
armed with deadly weapons, culpable homi¬ 
cide, and grievous hurt.—Q umen h, Hurcd- 
BiMD, 3 N.-W, P. X74. [Turner, ]. July 

7. iSvi ] 

Hurt included in rioting : Conviction 
first for rioting, then for hurt, set aside — 
An accused person cannot bir punished, first 
on a charge for rioting, and afterwards on a 
charge for hurt, when the latter is included 
in the former.—-17 W. R. 59. [Mitttr and 
AinsHe, JJ. May 8, 1872.] 

When a separate sentence for each of 
two charges (house-breaking in order to 
commit theft and theft in a human dwell¬ 
ing) may be passed.It is competent to a 
Magistrate to pass a separate sentence in 
respect of each of the two charges, of house¬ 
breaking in order to commit theft, and of 
theft in a human dwelling, of which a pri¬ 
soner i^ found guilty, provldt d the aggregate 
punishment awarded on the two charges 
does not exceed the punishment which the 
case warrants for the greater of the two of¬ 
fences of which the accused has been con¬ 
victed, and provided, further, such aggregate 
punishment docs not exceed the jurisdiction 
of the Court passing the sentences.— Re<;. 
V. Anvarkkan VAi.Ai) Gn.KHA.s, 9 Bom. H. 


C. R. 17a- [Wevtropp, and Lloyd jwd 
Kemball, JJ. May 33, 1873.3 

A pritoder convicted of abdodloy a 
child with intent to take ita moveeble 
property cannot ako be puatehed Cor tbeA 
of part m such property.—A prisoner, triedi 
convicted, and punished, under s. 369 Of tbi 
Penal Code, of abducting a child with Ifttent 
dishonestly to take moveable property, can¬ 
not also be punished for the theft of a part 
of the moveable property which he intended 
dishonestly to take through means of the 
abduction; and the second punishment for 
theft is, by the present Code of Crimuial 
Procedure, illegal.—I n thk Matter of Nou- 
JAN, 7 Mad. H. C. R. 375. [Morgan, C.J., 
and Holloway, J, July 8, 1873] 

Using as genuine forged documents and 
being in possession of such documents.— 
Convictions under s. 471 of the Penal Code 
and s 474 cannot stand together.— Qusbn 
V. NrzuR Ali, 6 N.-W. P. 39. [Turner, J. 
Dec. 6, 1873.] 

A charge of perjury, based upon con¬ 
tradictory statements, is a good charge. 
— by the majority (Jackson, J., dis- 
■rnting) that a charge framed on the model 
given in srh. iit. of the Code of Criminal 
Procedure, charging the accused upon two 
charges with having made contradictory 
statement:; in the course of judicial proceed¬ 
ings under s. 193, Penal Code, is a good 
rhaige, and that (Phear and ]acksr>n, J]., 
dissenting) the Court or jury, if convicting, 
need not, by direct evidence, find which of 
the two statements is false; all that is neces¬ 
sary being that the Court or jury should 
find that the allegations made in the charge 
are proved — Queen v. Mahoaird Hooma- 
voos 21 W. R. 73; 13 B. L. R. 334. 

[Couch, C J-, and Kemp, Jackson, Phear, 
Mnrkby, Glover, Ainslie, Pontifex, Birch, 
and Morris, JJ. April 11, 1874.] 

An act of restrainixig or confining in an 
attempt to kidnap forms part of offence 
of kidnapping: No separate conviction 
and sentence —Where an act of restraint 
or confinement in an attempt to kidnap has 
been exercised in furtherance of the attempt, 
and goes to form part of that offence, and Is 
not done with an intention or object which 
can he separated from the general intention 
to kidnap, it will constitute an integral part 
of that ofience, and should not form the sub¬ 
ject of a separate conviction and sentence. 
—Queen v. Mungkoo 6 N,*W. P. S93. 
[Oldfield, J Aug. 13, 1874.] 

judgment in the atteroRtive : When 
such judgment cannot be passed.—S. 455 
of Act X. of 1872 applies to cases in whloh| 
not the facts are doubtful, but the applica- 
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HOft law to ih« lacu is doubtful. 

la tbe aliemative cannot be passed 
in cMes tn « 4 ktch H is doubtful nrhether the 
acMieed person is guilty of any one of the 
aeverdi offences charged, but where it is 
doiibthll of which of those offences he is 
guilty. The accused persons were commit* 
ted for trial under an erroneous and unten¬ 
able altcmative charge under s. 193 of the 
Penal Code. The Court of Session amend¬ 
ed tbecharge under s. 1931 added charges 
under ss. aoi and 203 It was doubtful whe¬ 
ther the amendment and addition were not 
likely to preiudice the accused in their de¬ 
fence. The alleged false evidence, and not 
its assumed substance and purport, should 
be set forth in a charge under s. 193.— 
Qvbbn e. Jahurha,7 N.-W, P. 137. [Pear- 
aoB, J. Fob. 4, 1875 ] 

For pnrposea of appeal, the whole 
pnoishment awarded to one person in one 
trial for several iastaaces of the same of¬ 
fence is to be regarded as one sentence. 
—For purposes 01 appeal the whole punish¬ 
ment awarded to one person in one trial for 
several instances of the same offence is to 
be regarded as one sentence. Semble, that 
where a person is tried at the same time for 
several instances of the same offence, it is 
not necessary that more than a single sen¬ 
tence should be passed. But if a separate 
sentence be passed on each head, held that 
an appeal brings the aggregate of those sen¬ 
tences, as together constituting the punish¬ 
ment awardtm in a single trial, within the 
jurisdiction of the Appellate Court.— Reg. 
V. UVLAM Abas, 12 Bom. H. C. R. 147. 
[West and Pinhey, JJ. April 15, 1875.] 

Conviction for house-breaking by night 
to comnut theft (s. 457) and then (a. 380): 
One sentence for both offences or separate 
sentence for each offence, provided the 
total pnniahtnent does not exceed that 
which may be given for the graver of- 
fettce.—In a case of conviction of hoube- 
breaking by night in order to commit theft 
under s. 457* and theft under s- 380 of the 
Petkal Code, there may be either one sen- 
tencsefor both offences, or separate sentences 
for each offence, provided that the total 
punishment awarded does not exceed that 
which may be given for the graver offence. 
—Rbo. V. Tukava uiN Tamana, I, L. Rm 1 
Bom. B14. [Wcatropp, C ] , and Kemball, 
West, and Nanabhai Ilaridas, j]. Sep. 14, 

187s] 

Theft and miachief: Double sentence 
lUegaL—A double sentence for theft 
and mischief is illegal and improper. — 
Bickok Ahbbr V. Auhuck Bhoonbba, 6 
W» R. 5. Qaekson and Campbell, jf. june 
l8i iBT®'] 


Conviction and punishment for two 
separate offencep^: Fabricating false evi¬ 
dence for use in a judicial proceeding, and 
voluntarily assistii^f in concealing stolen 
property. —Where the petitioner was con¬ 
victed of having assisted in conct^aliog stolen 
railway-pins in a certain person's house and 
field with a view to having such inaoceat 
person punished as an offender, held that 
the Magistrate was right in convicting and 
punishing the petitioner for the two sepa¬ 
rate offences of fabricating false evidence 
for use in a stage of a judicial proceeding 
under s. 193 of the Penal Code, and of volun« 
tarily assisting in concealing stolen property 
under s, 414, Penal Code — Empress v Ka- 
MBSHAR Rai, 1. L. R., I All. 379. [Span- 
kie, 1 , April 23, J877.] 

Offence split up into its compoiMt parts 
to exercise summary juriadtetioa.—No 
Magistrate is entitled to split up an offence 
into its component pans for the purpose of 
giving himself summary jurisdiction. If a 
charge of an offence not triable summarily 
is laid and sworn to, the Magistrate must 
proceed with the case accordingly, unless 
he is at the outset in a position to show 
from the deposition of the complainant thaf 
the circumstances of aggravation are really' 
mere exaggeration, and not to be believed. 
Therefore, a Magistrate, when he has before 
him apersoncharged with having been armed 
with a deadly weapon while a member of an 
unlawful assembly, is not at liberty to dis¬ 
regard that part of (lie charge which charges 
the prisoner with having been aimed with 
a deadly weapon, and so to give himself juris¬ 
diction to try the case summarily, and then, 
by in dieting a sentence of imprisonment not 
exceeding three months, to deprive the pri¬ 
soner of hia right of appeal.— Empress t. 
Abuool Karim ; and Emprkss v Golam 
MAHOMB11, 1 . L. R., 4 Cal. 18 ; 3 C. L. R. 81. 
[Ainslie and Broughton, JJ. July 6, 1878-] 

Trespass with intent to commit mis* 
chief, and mischief: Punishment for each 
offence.**—Where a person committed a tres¬ 
pass with the intention of committing mis¬ 
chief, thereby committing criminal trespass, 
and at the same time committed mtschiafi 
held that such person could not, under cl. 
iii. of s. 454 of Act X. of 1872, receive • 
punishment more severe than might have 
been awarded for either of such offences. 
The provisions of that law do not in such a 
case prohibit the Court from passing sen¬ 
tence in respect of each offence established. 
—Empress v. Budh Sing, 1 . L. R., 2 All. 
101- [Turner, ]. Jan. 24, 1879,] 

Rioting^ and causiiig^ hurt in Bach riot¬ 
ing: • Distinct offences ; Separate pnniah- 
ment.— Rioting and causing liurt in the 
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C0ttcse of such riotini; are distioct offences, 
uftd each offence ia separately panibhable.— 
EiiPftBS8v« Ram Aohin, 1 . L. R., a All. 139. 
£Pearaoii, J. Feb. 13, 1879 ] 

Mother abandoning child, knowing that 
snch abaadoament would cause its death: 
Death of child ; ConYiction and punisb- 
ment under s. 304 only, and not under both 
W. 304 and 3x7^— Where a mother abandon¬ 
ed her child with the intention of wholly 
abandooing’ it, and knowing that such aban¬ 
donment was likely to cause its death, and the 
child died in consequence of the abandon¬ 
ment, held that she could not be convicted 
and punished under s. 304 and also under 
s. 317 of the Penal Code, but s. 304 only.—■ 
Emprbss y, Banni, 1. L. R., 3 All. 349. 
[Straight. J. Aug. 4, 1879.] 

House-breaking by night to commit 
theft (8. 4 S 7 ), and theft (s. 380): ConYic¬ 
tion under s. 457 only, and acquittal under 
SL 380.—Where, in the course ot one and the 
aatne transaction, an accused person appears 
to have committed several acts directed to 
one end and object, which together amount 
to a more serious offence than each of them 
taken individually by itself would constitute, 
although for purposes of trial it may be con. 
venient to vai;y the form of charge, and to 
designate, not only the principal, but the 
subsidiary crimes alleged to have b«en com¬ 
mitted, yet, in the interests of simplicity and 
convenience,it is best to concentrate the con¬ 
viction and sentence on the gravest offence 
proved. Where, therefore, a person who 
broke into a house by night, and committed 
theft therein, was charged and tried for of¬ 
fences under ss. 380 and 457 of the Penal 
Code, and was convicted of both those of¬ 
fences, and punished for each with rigorous 
imprisonment for eighteen months, the 
Court convicted him of the offenre under s. 
457, and sentenced him to rigorous imprison¬ 
ment for three years, and acquitted him of 
the offence under s. 380— Empress v. Aju- 
DHiA, 1. L.R,3 All. ^ 4 . [Straight,]. Jan. 
igt 1880.3 

A person accused of several offences of 
the same kind is tried for each such offence 
separately : Magistrate can inflict for 
each offence the punishment which he is. 
^ his ordinary jurisdiction, competent to 
imict —Whtfe a person who is accused of 
several offences of the same kind ia tried 
for each of such offences separately by a 
Magistrate, the aggregate punishment which 
such Magistrate can inflict on him in respect 
of such offences is not limited to twice the 
amouqt which he is, by his ordinary jurisdic¬ 
tion, competent to inflict; but such Magis¬ 
trate can inflict on him for each offence the 
pboishnicnt which he is by his ordinary 
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jurisdiction, competent to inflict* A person 
accused of theft on the 1st August, and of, 
house breaking by night in order to steal 4 Mi 
the 2nd August, both offences involving a 
stealing from the same person, was charged 
and tried by a Magistrate of the first chiSB 
at the same time for such offences, and sen¬ 
tenced to rigorous imprisonment for two 
years for each of such offences. Ifeld that 
the joinder of the charges was regular under 
s. 453 of Act X. of 1873, and the punishment 
was within the limits prescribed by s 314* 
Empress v. Cmeda (unreported, decided 18th 
July 1879). observed on by Straight, J.— In 
THE Matter or Daulatia, 1 . L. R., 3 All. 
305. [Stuart. C.J., and Pearson, Spankie, 
Oldfield, and Straight, Jj. Miir. I9, 1880.] 

Collective punishment under ss. X47r 
148, 324. Penal Code, not to exceed that 
which may be awarded for the graver 
offence.— Under s. 454 of the Criminal 
Procedure Code vA^t X. of 187a), the col¬ 
lective punishment awarded under ss. 147, 
148, and 324 of the Penal Code, must not 
exceed that which may be awarded for the 
graver offence. Whether separate 

convictions under ss. 147 and 334 of the 
Penal Code are legal V—In thb Mattbr of 
THE Petition ot Jubuuk Ka/.i andGolam 
Khan : Empress v. Jubduk Kazi and 
CioLAM Kh xn, 1 . L. R . 6 Cal. 7 J8; 8 C. L. 
K. 300. [Mittcr and Maclean, ]J. Feb. 18, 
i8Sj.] Contra Empress'^ Dunbar Sin 
I C. R., 7 All. 29. infra. 

Punishment for rioting and grievous 
hurt when illegal.—A member of an un¬ 
lawful assembly, some members of which 
have caused grievous hurt, cannot lawfully 
be punished for the offence of rioting as 
well as for the offence of causing grievous 
hurt.— Emprb» y. Ram Partau, 1 . L. R.. 6 
All. 121. [Straight, J. Dec. 5. 1883.] Dis¬ 
sented from in Queen-Empress v. Dungar 
Singh. 1 . L. R., 7 AM. 39, infra. 

Rioting, hurt, grievous hurt; Distinct 
offences.—The offences of rioting, of volun. 
tarily causing hurt, and of voluntarily crub- 
ing grievous hurt—each of the two latter 
offences being committed against a differ* 
ent person—are all distinct offences within 
the meaning of s. 35 of the Criminal Pro* 
cedure Code (A£t X of 1888). Under the 
first paragraph of s. S35 of the Criminal 
Procedure Code, a person accused of rioCing 
and of voluntarily causing grievous hart 
may be charged with, and tried for, each 
offence at one trial, and under s. 35 a 
separate sentenc%may be passed in respect 
of each. Queen-Empress v. Kum Partmh 
(I. I.. K., 6 All. t2i) dissented from.— 
Quern-Empress v. Dunoar Singh, 1 . U. R,, 
7 All. 29. [Urodhurbt, J. July aUi 1884.I 
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Hlotisv wd Ktievous hurt: Seateace. 
^Op tlie 8kh Aug’ust 18841 & Magistrate of 
the ittoond dau began an inquiry in a case 
Ln wbtch several persons were accused of 
ribtlnfl^ and voluntarily causing grievous 
hurt. Oa tbe 6th September, the powers of 
a Magiatrate of the first class were conferred 
00 the Magistrate by an order of Govern- 
montt whi^ was communicated to him on 
tlie 81b September, On the otb September, 
the case for the prosecution having closed, 
the Magistrate framed charges against each 
of the accused under ss. 323 and 325 of the 
Penal Code, recorded the statements of the 
accused and the evidence for the defence, 
and, on the 10th September, convicted the 
accused of all the charges, passing upon 
each of them» in respect of each charge, 
sentences which he could pass as a Magis¬ 
trate of the first class, but could not have 
passed as a Magistrate of the second class. 
On appeal, the Sessions Judge, on the 
ground that the prisoners had committed 
the ofience described in s. 148 of the Penal 
Code, held that the sentences passed by the 
Magistrate were illegal, as being inconsis¬ 
tent with the provisions of 3. 71, paras, 2 
and 4 ; and he accordingly reduced the sen¬ 
tences of imprisonment which the Magis¬ 
trate had passed to the maximum of im¬ 
prisonment which the Magistrate could have 
indicted under s. 14S. //eld by the Full 
Bench (Petheram, C.J., and Brodhurst, J., 
dissenting) that the sentences passed by the 
Magistrate were legal. Per Oldfield, Mah- 
mood, and Duthoit, JJ., that, with reference 
to the terms of s. 39 of the Criminal Pro¬ 
cedure Code, a Magistrate of the second 
class, who has begun a trial as such, and 
continued it in the same capacity up to the 
pasifting of sentence, and who, prior to pass¬ 
ing sentence, has been invested with the 
powers of a Magistrate of the first class, is 
competent to pass sentence in the case as a 
Magistrate of the first class. Per Oldfield 
and Duthoit, JJ., that the provisions of s. 
71 of the Penal Code had no application to 
the case, inasmuch as the offences of caus- 
ing grievous hurt and hurt formed no part 
of the offence of rioting. Per Pethcram, 
C>J., that a case must be taken to be tried 
upon the day the trial commences ; that, for 
all the purposes of the trial, the Magistrate 
in this case retained the slalus of a Magis¬ 
trate of the second class; and that he was, 
therefore, not competent to pass sentence as 
a Magistrate of the first class. Also, /ee 
Petheram, C J., that the Judge, in this case, 
had no power to alter the charge, or to 
; frame a new charge in any way. Per Krod- 
hurstt J I that the sentences passed by the 
. Magistrate were, as a whole, illegal; that if 
he had convicted thoaccused under s. 14B of 
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the Penal Code, bis order would, under the 
circumstances, have been legal; that a Cc»utt 
of appeal is not Competent to alter'the find* 
ing of a Magistrate, so as to convict an ac¬ 
cused person of an offence which the Court 
of which the order is in appeal was not 
competent to try; and that a nrember of an 
unlawful assembly, some members of which 
have caused grievous hurt, can be legally 
punished for the offence of rioting as well 
as for the offence of causing grievous hurt. 
Empress V. Dungar $ingh ( 1 . L, R., 7 All. 
29) referred to.—Q uken-Emprbss v. Per- 
SHAD, 1 . L. R,, 7 All. 414. [Petheram, C.J., 
and Oldfield, Brodhurst, Mahmood, and 
Duthoit, JJ. Jan. 17, 1885.] 

Rioting armed with a deadly weapon 
and hurt with dangerous weapon to two 
persons are distinct offences : Conviction 
and sentence for rioting and hurt caused 
to each person. —The cffences of rioting 
armed with a deadly weapon and voluntarily 
causing hurt with a dangerous weapon to 
two persons are distinct offences, and a 
person charged with such offences can be 
convicted and sentenced in respect of the 
rioting and of the hurt caused to each of Che 
persons injured. A and B were charged 
with rioting armed with deadly weapons un¬ 
der b. 148 of the Penal Code : and they were 
also charged under s. 324, coupled with 
s 149, with causing hurt by a dangerous 
weapon to X , and B was further charged 
under s. 324 with causing a like hurt to Y ; 
A being also charged under s 324, coupled 
with s 149, in respect of the hurt caused by 
B to V. A and B were convicted on all 
charges, and separate sentences, to take 
effect in succession, were awarded in respect 
of each offence charged. The offences un¬ 
der s. 324 were committed during the riot. 
//eld that the several acts with regard to 
which the prisoners were charged did not 
fall within the provisions of s. 71 of the 
Penal Code, inasmuch as it was not found 
that the causing of the hurt was the force or 
violence which alone constituted the rioting, 
and that, consequently, under s. 235 of the 
Criminal Procedure Code, the several sen¬ 
tences passed were strictly legal. ^ Lokb 
Nath Sircar v. Queen-Emfrbss, 1 . L. R., 
11 Cal. 349 [Tottenham and Ghose, JJ. 
Mar. 6, 1885 Follows Queen-Empress v. 
Dungar Singhs I. L. R., 7 All. 29, supra^ 
p. 38. But sec (in p. 40) Nilmeney Poddar 
V. Queen-Empress (I. L. R., 16 Cal. 442), 
which overrules Lake Nath Sircar w (Jueen^ 
Empress (1 L. R., 11 Cal. 349). 

Conviction for rioting under s. 147. and 
causing' grievous hurt during such riot 
under s. 325: Separate sentences passed 
under ss, 147 and 325 upheld.—Three 
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|Nirson 9 , who were convicted <i) of riot un- 
dor s. 147 of the Penal Code, (U) of causing 
gHevoui hurt in the course of such riot, 
were respectively sentenced to six months' 
rigorous imprisonment under s 147, and 
three months' rigorous imprisonment under 
a. 335. Held, by Peiheram, C.J,, and 
Straight and Tyrrel, JJ , that inasmuch as 
the evidence upon the record showed that 
the three prisoners had committed individual 
acts of violence with their own hands, which 
constituted distinct offences of causing 
grievous hurt or hurt separate fronij and 
independent of, the offence of riot, which 
was already completed, and the fact of the 
riot was not an essential portion of the 
evidence necessary to establish their legal 
responsibility under s. 325 of the Penal 
Code, the separate sentences passed under 
ss 147 and 335 were not illegal. Queen- 
Empress v. Ram Partab (1. L. R., 6 AlT, 121), 
distinguished. Per Brodhur&t, J.. that the 
evidence showed that only one of the three 
prisoners had caused grievous hurt with his 
own bands, and that the others could only 
be properly convicted of that offence under 
the provisions of s. 149 of the Penal Code, 
but that the separate sentences passed under 
ss. 147 and 325 were not illegal. Queen- 
Empress V. Dungar Singh ([. L. R., 7 All- 
39), followed. Also per Brodliurst, J.— 111 . 
g of s- 235 of the Criminal Procedure Code 
docs not apply merely to the <'ase of person.s 
who. in addition to the offence of rioting, 
have, with their own hands, committed the 
further offences of voluntarily causing griev. 
ous hurt, and ct assaulting a public servant 
when engaged in suppressing a riot; and the 
convictions referred to in the illu.stration 
relate specially to convictions obtained un¬ 
der the provisions of s. 149 of the Penal 
Code.~QuEEN-EMi'Rsss V. Ram Sakup, I. 
I— R., 7 All. 757. [Petheram, C.J., and 
Straight, Brodhurst, and Tyrrell, jj. May 
13 , 1885.] 

Conviction for making a false charge 
(5.211) and giving false evidence (s. 193): 
Sentence for each offence : Concurrent 
sentences made to run one after an¬ 
other.— Where the accused, who was a head 
(onstabic, wait found guilty of making a false 
charge under s. an, and of giving false evi¬ 
dence under s 193 of the Penal Code, and 
the Sessions Judge passed sentences of three 
months* simple imprisonment for each of¬ 
fence. and, taking into consideration the ac¬ 
cused's past conduct, directed that the sen¬ 
tences should run concurrently, held that 
the sentences were inadequate and illegal. 
Accordingly the sentences were enhanced to 
^ree months* rigorous imprisonment for 
each offence ; and as the two offences were 
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distinct, the High Court directed', uitdir 35 
of the Criminal Procedure Code <Aot X- of 
1883), one sentence to commence after the exX 
p irat io n of t he other. Queen v. Abdeei 
(7 W. R. S 9 ) followed,—QuBEN-EwPhlMSS 
V, PiR Mahomkd, I. L. R., IO Bom. 354. 

Bird wood and Jardine, JJ. DeCb lO, 1885*! 

Rioting and auaulting m Civil Court 
peon: Separate conviction and sentei^ 
upheld. —Four persons were charged with 
being members of an unlawful assembly con¬ 
sisting of themselves and others^ the com¬ 
mon object of which assembly was resisting 
the execution uf a legal process, namely, the 
arrest of a judgment-debtor by a Civil Court 
peon, who went with a warrant for his arrest 
ac(‘ompanied by other persons, A and B, for 
the purpose of identifying him, and with 
using force or violence in prosecution of the 
com I lion objet't, such force or violence con¬ 
sisting of an assault on the Civil Court peoiii 
and another by means of a dangerous weapon 
un A. The Deputy Magistratecunvictedall 
the accused of offences under ss. 147 and 353 
uf the Penal Code, and sentenced them to six 
munlhs’ rigorous imprisonment under the 
former section, and two months' rigorous 
imprisonment under the latter. }Ie further 
convicted one of the accused of an offence 
under s. 324 in respect of the assault on A, 
and sentenced him to one month's rigorous 
imprisonment in respect of that offence, and 
directed that the sentences were to take effect 
one on the expiry of the other. Held that 
the offence of rioting was completed by the 
assault on A, and that the assault on the 
peon was a further offence under the first sub¬ 
section of s. 235 of the Code of Criminal 
Procedure. Held further that, even if A had 
not been a.saaiitted, the conviction and sen¬ 
tences passed for rioting and the assault on 
the peon were legal, inasmuch as the acts of 
the accused, taken separately, constituted 
offences under ss. 143 and 353 of the Penal 
Code, and combined an offence under s, 147; 
and under s 235, sub-s. 3, of the Code of 
Criminal Procedure, the accused might be 
charged with, and tried at one trial for, the 
offence under s. 147, and those under ss. 143 
3S3> therefore also separately con- 
\ icted and sentenced for each wich offence, 
provided the punishment did not exceed the 
limit imposed by s 71 of the Penal Code as 
amended by s. 4 of Act VI 11 . of 1882, which 
limit had not been exceeded in the present 
case.—I n thb Matter of Chandra Kakt 
Hhattachakjeb ; Chandra KantBkatta* 
CHARJBB V. QUBSN-EMgRHSS, 1. L. R», 13 

Cal. 495. L^itter and Beverley, JJ. Dec. 
imSSsO 

Hooee-breakiiig 1^ night to cennnlt 
theft (s. 457 ] and theft in a nwellisg-hoiiic 
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{#• sentences: Aggceg^nte 

psiwMiinfriT 4i4 not exceed twice the 
^nehdiMat which the Msratrnte 

h^Bict; Ptinisfanient u|Aela.--*Thc 
aocesed wss coavlcted at one trial by a Ma- 
j^strate of the first class of the o(fences of 
hoQse-hffsakmg by night with intent to com* 
mit tbeftr punishable under s. 457. and of 
theft in S dwelling house^ punishable under 
su 380 of the Penal Code (Acc XLV. of 
lSSo}f the two offences being part of the 
same transaction, the theft following the 
house-breaking. The prisoner was sen¬ 
tenced to two years' rigorous imprisonment 
under s. 457t and to six months' rigorous 
imprisonment and a fine of Rs 100. or, in 
derault of payment, three months' further 
rigorous imprisonment, under s. 380 The 
District Magistrate referred the case to the 
High Court, on the ground that the aggre¬ 
gate of punishment aw'arded on the two 
heads of charge exrecdt'd the powers of the 
First class Magistrate who tried the case. 
The Sessions Judge, to whom an appeal had 
been preferred, was of the same opinion, and 
reduced the sentence to two years' rigorous 
imprisonraent. Held that, as the accused 
committed two distinct offen»‘es which did 
not ** constitute, whi*n combined, a difTcrent 
olfence,” punishable under any he<*tion of the 
Pen.il Code (Act XL\’. of 18&1), s. 71 of the 
Code did not apply : and as the aggregate 
piiniahmcnt dill not exceisl twii'c the amount 
of punishment wldch the trying Magistrate 
was competent to inflict, the sentences were 
legal under s. 35 of the Criminal Procedure 
Code (Act X. of 1882). Per jardine, | — 
The rules for assessment of punishment, 
contained in s. 454 of the Criminal Pro<'e- 
dure Code of 167a, ha\ ing been omitted in 

335 of the Criminal Procedure Code of 
1882, must now be sought for in s. 71 of the 
Penal Code (Act XIA\ of i860) and in s. 3s 
of the Criminal Procedure Code (Act X. of 

1882). Ql^EEV-EmPRESS V. SaKH VRAM 

Bhau, L L. R., 10 Rom. 403 Birdvvood 
and Jardinc, ||. Feb 1886] 

CooTictiofl for riotiagf And ^nerous 
hurt: Highest aggfre^ate punishment, 
six years, i.e., one for rioting:, five for 
ipievous hurt: Sentences not illeg^al.— 
S. 149 of the Penal Code creates no of¬ 
fence, but was intended to make ic clear that 
an aexused person whose rase falls within its 
term cannot put forward the defence that he 
did notwithhisown hand commit the offence 
committed in prosecution of the commaii 
object of the unlawful assembly, or such as 
the members of the assembly knew to be 
likely to be committed in prosecution of that 
object. In prosecution of the common ob¬ 
ject of an unlawful assembly, with his 


own band, caused grievous hurt. M and 
other members of the assembly, as to w'hom 
it did not appear wheth^ or not any of them ' 
personal!}’ used force or vioIen('e, were con¬ 
victed of rioting under s. 147, and grievous 
hurt under s. 325 of the Penal C^e, and 
were each sentenced to separate terms of 
imprisonment for each offence. The highest 
aggregate punishment, which was M's, was 
six years' rigorous imprisonment being one 
year for rioting, and five years fur causing 
grievous hurt Held that, assuming s. 71 of 
the Penal Code to be applicable, the sen¬ 
tences were not illegal, as the combined 
periods of imprisonment did not, in the case 
of any pri&oner, exceed the maximum punish¬ 
ment of seven years' rigorous imprisonment 
which could have been awarded for the 
offence punishable under s. 325 Held also 
that the riot could not, in any of the cases, 
be consider! d a part of the offence under s, 
325, that s, yt did not apply, and that the 
sentences were leg.il- Queett’Empress v. 
Ram Par tab (I. L. K., 6 All. I2l) dissented 
from. Oueen~Empress \\ Dungar Singh (I, 
L. R., 7 All. 39), Queen Empress v. Ram 
Sarup (I. L. R., 7 All. 767), Queen v, R%Ui- 
hee-oollak (7 \V. R. (i:r. 13J, Loke Nath 
Sircar v. Queen-Empfeh.s ( 1 . L, R , xx Cal. 
349)1 Queen-Empress v Pershad (I. L. R., 7 
All. 4* 4 b Chundra Kant Bhaitacharjee v. 
Queen-Empress ( 1 . L, R., 12 Cal 490), and 
Reg, V. Tttkaya bin 7 'amana (I. L. R., 1 
Rom 21 j), relcrrcil to.—Oi' ken-Empress 
RisiiF.su AR, I L. R., 9 All, 645, [Edge, 
C.J , and Brodhurst, j. May 16, 1887,] 

Where more than one offence is proved, 
a conviction for each such offence must 
follow, and a separate sentence passed.— 

Whercs more than one offence is proved in 
respect of which the accused has been 
charged and tried, a conviction for each such 
offence must follow, whether s 71 of the 
Penal Code applies to the case or not; and, 
subject to the provisions of s. 71, a separate 
•si-ntenre must be p.as.scjd in respect of each 
such conviction. I 'nder s. 35 of the Crimi¬ 
nal Procedure Code, sentences of imprison¬ 
ment cannot be passed so as to run concur¬ 
rently, In atrial for offence.s under ss, 170 
and 383 of the Penal Code, committed in 
the same transaction, it appeared that, but 
for person,aiing a public servant, the accused 
would not have been in a position to com¬ 
mit the act of extoriion complained of. 
Held that the first and second paragraphs 
of s. 71 of the Penal Code did not apply to 
the case ; that the third paragraph also did 
not apply, because the words **constitute an 
offence” refer to the definitions of offences 
contained in the Code, irrespective of the 
evidence whereby the acts complained of are 
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provod, and personating a public iiervant as 
defined in s. 170 was not a coDSfeituent ele¬ 
ment of extortion as defined Ln 5. 383; that 
in the present case the former offence was 
completed before the latter had begun ; and 
that separate sentences for each offence were 
tiie^ore not ilfegal — QoaKN-EMPRSss e. 
Wazir Jaw, f. L. K., 10 AIL 58, [Mahmood, 
J. Sep. 16, 1887.] 

Hottse-breakmg in order to the com¬ 
mission of theft ; Theft : Separate convic< 
tions and sentences.— tender ss. 35 and 235 
of the Criminal Procedure Code, a Magis¬ 
trate may legally pass a separate sentence of 
two years’ rigorous imprisonment and fine 
under each of thess. 379 or 380 and 454 of 
the Penal Code, for house-breaking in order 
to the commission of thtft and iheit, the 
two offences forming part of the same trans¬ 
action, and being tried together In such 
H case, where the prisoner had been three 
times previously convicted, held that the 
better course would have be^^n to commit 
him to the Court of Scs'sion under 454- 
75 of the Code. Put a Sessions Judge, try¬ 
ing surli a case under s 379 or s. 3^0, and s. 
4S4, would, under no circumstances, be 
justified in passing a sentence of ten years’ 
imprisonment urdsr the latter part of s 454, 
and of four years' imprisonment under s 
380. The latter portions of ss 454 and 457 
were framed to include the cases of house- 
trespassers and house-breakers who had not 
only intended to commit, but had actually 
committed theft. Oueen Empress AJu- 
dhia {1. L. R., a All. 64.i), and tJupen-Em- 
prtst • Sakharam Bkan (1. L, R , 10 Bom 
493)» referred to. A Magistrateis net justi¬ 
fied in referring, under s. 43S of the Criniinal 
Procedure Code, orders passed by the Se.s- 
sions Judge, on appeal, except in very special 
cases. Queen'Empress y Shere Singh {\.L. 
R , 9 All. 362}, referred lo —Qupen-Em 
PRESS t*. ZOR StNOH. 1. L. R, 10 All. 146. 
[Straight and Brodhur.st, JJ Dec. 16, 1887.] 

House-breaking by night to commit 
mischief and assault (s. 4^7), and mischief 
and assault (ss. 426 and 352): Separate 
sentence for each offence held legal —An 
accused person was convicted under s. 457 
of the Pena] Code of ho use-breaking by night 
in order to commit an offence (mis. hlef and 
assault), and also under ss. 426 and 352 for 
the offences of mischief and assault, and 
punished separately for each offence. These 
offences formed part.s of one transaction 
Held that the sentences were legal.—Q uebn- 
RmPRBSS V. NiBtCHAN, I. L. R., 12 Mild, 36. 
[Kornan and Mnttusami Ayyar, J] April 

17, * 888 .] 

Separate sentences for rioting and 
gffievous hurt where offenders did not 


indlTidtiaUy ocNmidtaay Mtftntpnvtlttgtu 
hart, bat were gatitp nf that eltaca wi¬ 
der s. X49.—Separate sentences passed tipoo 
persons for the offences of rioting and 
grievous hurt are not legal wfaenit is found 
that snrh persons individually did not com¬ 
mit any act which amounted to voluntarily 
causing hurt, but were guilty of that offence 
under s. 149 of the Penal Code. Empreis 
V. Ram Partab (I L. R„ 6 All. isi) approv¬ 
ed. Loke Hath Sircar v. Queen-Empress (1. 
L, R., II Cal. 349I overruled. —Nilmoksy 
PoDOAR V. Queen- Empress, 1.1. R., x6 Cal. 
442. [Petheram, C.J., and Mitter, Prinsep. 
Wilson, and Tottenham, JJ. Mar. 21, 1889.] 

Conviction for rioting and causiudf hurt 
and grievous hurt 1 Sepsxate conviction 
for more than one offence when acts com¬ 
bined form one offence: Abetment of 
grievous hurt during riot— Six accused 
persons were charged with and convicted of 
rioting, the common object of which was 
causing huit to two particular men. Four 
of (he accused weic also charged with and 
convicted of, re.spettivelv, causing hurt 
during the riut to the two men and a woman, 
and wtre lentenred to separate terms of 
iniprissnmenf nnder ss 147 and 333 of the 
Penal Code. HeJJ that the sentences were 
legal. During the course of a riot, in which 
X was attacked and beaten by several of ihe 
ricters, one of them, K, inflicCcd grievous 
hurt on X by breaking his rib with a blow 
struck with a lathi, K and three others of 
the rioters were charged with offences un¬ 
der ss. 147 and 335 of the Penal Code, and 
K was convicted under those sections. The 
other three were convicted under s. 147, and 
also under s. 333 read with e, 109. Separata 
senienres were passed cn K, and also on (he 
other three, for each of the offences. Held 
that the scnterccs on K were legal; but that, 
as there was nothing to show that the other 
three had abetted the particular blow which 
caused the grievous hurt, aUhough they bad 
parh of them assaulted X, the conviction of 
them, under s. 325, read with s. 109, could 
not be supported-— -In thr Matter of the 
Pktitiom of Mohur Mir v. Quern*Eai- 
prbss, and In iiib Matter of thb Peti¬ 
tion O)' Kali Row. Qurrn^Kmprbss, I. L« 
R., ]6 Cal. 735. [Trevelyan and Beverley, 
JJ. June 12, 1889 ] 

Rictiag armed with deadly weapons 
(9. 148; : Assaulting public servant when 
suppressing net (s 252); Volontarily 
causing hurt and grievous hurt to deter 
public servant from doia^; his duty {os, 
332, 3331: Common object: Separate 
sentences; Some sentences held legal; 
others, illegal. —Bight persons, who were 
charged with a num^of others, were tried 
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on, various obarfl;sB consisting of rioting 
annod with dsaiuy weapons (s. 1481 Penal 
Code)» assaulting or obstructing a public 
servant when suppressing a riot (s, 152}, and 
voluntarily causing hurt and grievous hurt 
to deter a public servant from his duty (ss. 

and 333), The common object set out 
in the charge was to resist the execution 
of a decree obtained by Suresh Chunder Deb 
against Shaik Ali Yar in the Court of the 
^cond Subordinate Judge of Alipore, dated 
30th April 1891, and also by means of cri¬ 
minal force, or show of criminal force, to 
overawe the members of the police-force in 
the execution of their lawful powers as 
police-officers/' and it was held that resist¬ 
ance to the police was one of the component 
parts of the offence of rioting charged. At 
the trial in the Court of Session all eight ac¬ 
cused were convicted of the ofltitice charged 
under 5. 148, and each was sentenced to the 
maximum punishment allowed under that 
section, viz., three years' rigorous imprison¬ 
ment. Seven out of the eight were convict¬ 
ed of offences under s. 152, and sentenced 
each to an additional term of two years' 
rigorous imprisonment for those offences. 
Two out of the seven accused were further 
convicted of offences under .s. 332 of the 
Penal Code, the hurt theiuin charged being 
caused to police-oniccrs engaged in sup¬ 
pressing the riot, and Ciich sentenced to a 
further additional term of two years' rigor¬ 
ous imprisonment for that offence. The 
eighth accused, who was not convicted of 
an offence under s. 152, was convicted of an 
offence under s. 333, the grievous hurt being 
similarly caused to a police-officer, and for 
that offence was sentenced tn five years' ri¬ 
gorous imprisonment in addition to the 
sentence of three years passed on him under 
s. 148. It was contended on appeal—-(i) 
that the sentences passed under s. 152, in 
addition to those under s. 148, were illegal; 
(a) that separate sentences under 5. 152 and 
ss. 332 and 333 were illegal; (3) that the 
cumulative sentences under s. 148 and ss. 
332 and 333 were illegal, in so far as they 
exceeded the maximum sentence provided 
for either of the offences. Held^ as regards 
(1), that as resistance to the police was one 
of the component parts of the offence of 
rioting, of which the accused were convicted 
and sentenced to the maximum punishment, 
provided by s. 14S, and having regard to the 
provisions of s. 71, the additional sentences 
under s. 15a were illegal. Nrldj further, that 
s« 152 contemplates an assault or obstruc¬ 
tion to some particular public servant, and 
that^ as the charge against the accused as 
framed was merely to the effect that they 
assaulted and obstructed members of ike 
poLiee forte in the discharge of their duties, 


[Sac; 71. 

8c«.i the conviction under that sectioa ooahl 
not be upheld. > Held as regards (a), that 
separate sentences under s. 152 and 39.332 
and 333 were illegal, as the hurt inflicted 
on the police-officers was the violence used 
towards them wliich conscitoted the essence 
of the offence under s. 152. Held^ as regards 
(3), that the separate sentences pass^ un¬ 
der s. 148 and ss. 332 and 333 were not ille¬ 
gal, there being nothing in s. 71 of the Penal 
Code which limits the amount of punish¬ 
ment that may be imposed for these of¬ 
fences.— Ferasat V. Queen-Empress, I. L. 
R., 19 Cal. 105, [Beverley and Ameer Ali, 
JJ. Nov. 9, 1891.] 

Two sentences for rioting and hnrt— 
When a prisoner is convicted of rioting and 
of hurt, and the conviction for hurt depends 
upon the application of s. 149 of the Penal 
Code, it is illegal to pass two sentences, 
one for riot, and one for hurt. But in such 
a ease the two sentences would be legal, pro¬ 
vided the total punishment does not exceed 
the maximum which the Court might pass 
for any one of the offences. When, how¬ 
ever, the accused is guilty of rioting, and is 
also found to have himself caused the hurt, 
he may be punished both for rioting and for 
hurt. In hiich a case the total punishment 
can legally exceed the maximum which the 
Court might pass for any one of the of¬ 
fences Queen-Empress v. Kam Saruf* (I. L. 
R., 7 All, 757) approved —Qukkn-Emprsss 
r. lj\NA l*iiN-jA. 1 . L. R., 17 Bom. 260. 
[Sargent, C.J., and Parsons and Telang, JJ- 
Dcc. 19, 1S92 ] 

House-breaking to commit theft, and 
theft: Accused may be charged with and 
convicted of each of such offences.^ 
Where a person commits house breaking in 
order to commit theft, and theft, he may be 
charged with, and convicted of, each of these 
offences. In awarding puni.shment under the 
provisions of s. 71 of the Indian Penal Code 
(Act XLV. of iSoo), the Court should pass 
one sentence for either of the offences in 
question, and not a separate one for each of¬ 
fence. If in such a case two sentences are 
passed, and the aggregate of these does not 
exceed the punishment provided by law for 
any one of the offences, or the jurisdiction 
of the Court, that would be an irregularity, 
and not an illegality, calling for the inter¬ 
ference of a Court of appeal or revision. 
Quken-Empress V Malu and Queen-Em¬ 
press V. Nagu, I. L. R., 23 Bom. 706. 
[Parsons, C.J.. and Candy, Ranade, Tyabji, 
Fulton, Russell, and Starling, JJ. Mar. 14, 
1899] 

Sentence in cases of conviction of lo- 
veral offences at one trial.—-The following 
sections of the Criminal Procedure Code 
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should be read withe's. 71 ofi>thel Penal i&hed, the person accused of them may be 
Code * charged wUh, and tried at one trial foTj each 

3S« (/) When a person is convicted, at offences. 

Stntenct In casts qf con- o**® O** (3) ** eeveral acts, of which one or mOi« 

vieiiam of several offences more distinct of- consuxuimy' owe than One would, 

at one trial. fences, the Court ojffence, but constituting, itself OT themselvos, 

may aentence him, for such offences, to the * tixifcr- constitute an offence, 

aeversd punishments prescribed therefor constitute,whencom- 

which such Court is competent to inflict: bined, a different offence, the person ac« 
such punishments, when consisting of im- cused of theni may be charged with, and 
prisonment or transportation, to commence tried at one trial for, the offence constituted 
the one after the expiration of the other in by such acts when combined, or for any of- 
Bttch order as the Court may direct, unless fence constituted by any one, or more, of 
Couri directs that such punishments such acts. 


shall run concurrently^ 

(a) In the case of consecutive sentences, 
it shall not be necessary for the Court, by 
reason only of the aggregate punishment 
for the several offences being in excess of 
the punishment which it is competent to in¬ 
flict on conviction of a single offence, to 
send the offender for trial before a higher 
Court I 

%Saxiniuni term nf /'MW- Provided SS fol- 
iihinent, lows * 

(a) in no case shall such person be sen¬ 
tenced to imprisonment for a longer period 
than fourteen years ; 

(h) if the case is tried by a Magistrate 
(other than a Magistrate acting under s. 34), 
the aggregate punishment shall not exceed 
twice the amount of punishment which he 
is, in the exercise of his ordinary jurisdic¬ 
tion, competent to inflict. 

For the purpose of appeal, aggregate sen¬ 
tences passed under this section in case of 
convictions for several offences at one trial 
shall be deemed to be a single sentence. 

Explanation.—Separable offences which 
come within the provisions of section yr of 
the Indian Penal Code are not distinct of¬ 
fences within the meaning of this section. 

Illustration, 

A breaks into a house with intent to com¬ 
mit theft, and steals property therein, A 
has not committed distinct offences, 

235, J[i) If, in one series of acts so con- 
Trial for mort than »nv nected together as to 
qfftnte. form the same tran¬ 

saction, more offences than one are commit¬ 
ted by the same person, he may be charged 
with, and tried at one trial for, every such 
* offence. 

(o) If the acts alleged constitute an of- 
Offenct falling u'li/iiw fence falling within 
tvM difinltiont, two or more separate 

definitions of any law in force for the time 
being by which offences ate defined or pun- 


Nothing contained in this section shall 
affect the Indian Penal Code, s. 71. 

Illustrations, 
to subsection (/.)— 

(u.) A rescues B, a person in lawful cus¬ 
tody, and, in so doing, causes grievous hurt 
to C, a constable in whose custody B was. 
A may be charged with, and tried for, of¬ 
fences under ss, 225 and 333 of the Indian 
Penal Code. 

(A.) A commits house-breaking by day 
with intent to commit adultery, and com¬ 
mits, in the house so entered, adultery with 
B's wife. A may be separately charged with, 
and convicted of, offences under ss. 454 and 
497 of the Indian Penal Code. 

{c.) A entices B, the wife of C, away from 
C, with Intent to commit adultery with B, 
and then commits adultery with her. A 
may be separately charged with, and con¬ 
victed of, offences under ss. 49S and 497 of 
the Indian Penal Code. 

(d.) A has in his possession several seals, 
knowing them to be counterfeit, and intend¬ 
ing to use th *n for the purpose of commit¬ 
ting several forgeries, punishable under s. 
466 of the Indian Penal Code. A may be 
separately charged with, and convicted of, 
the possession of each seal under s, 473 of 
the Indian Penal Code. 

(e.) With intent to cause injury to B, A 
institutes a criminal proceeding against him, 
knowing that there is no just or lawful 
ground for such proceeding ;and also falsely 
accuses B of having committed an offence, 
knowing that there is no just or lawful 
ground for such charge. A may be separate¬ 
ly charged with, and convicted of, two of¬ 
fences under s. an of the Indian Penal 
Code. 

(/•) A, with intent to cause injury to B, 
falsely accuses him of having committed an 
offence, knowing that there is no Just or 
lawful ground for such charge. On the 
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trialf A Islw evidence a|^lnst B, in¬ 
tending tiMrebj to cause B to be convicted 
of a capital offence. A may be separately 
charged with, and convict^ of, offences 
undw 3S. 911 and 194 of the Indian Penal 
Code- r 

(g;) A, with six others, commits the of> 
fences oiF rioting, grievous hurt, and as¬ 
saulting a public servant endeavouring, in 
the discharge of his duty as such, to sup¬ 
press the riot. A may be separately charged 
with, and convicted of, offences under ss. 
147, 395, and 152 of the Indian Penal Code. 

(A.) A threatens B, C, and D, at the same 
time, with injury to their persons with in¬ 
tent to cause alarm to them. A may be 
separately charged with, and convicted of, 
each of the three offences under s. 506 of 
the Indian Penal Code. 

The separate charges referred to in illus¬ 
trations a to A respectively may be tried at 
the same time. 

io sub^ecfmn {2}.^ 

(«.) A wrongfully strikes B with a cane. 
A may be separately charged with, and con¬ 
victed of, offences under ss. 352 and 323 of 
the Indian Penal Code. 

(y.) Several stolen sacks of corn are made 
over to A and B, who know they are stolen 
property, for the purpose of concealing 
them. A and B thereupon voluntarily assist 
each other to conceal the sacks at the bot¬ 
tom of a grain-pit. A and B may be sepa¬ 
rately charged with, and convicted of, of¬ 
fences under ss. 411 and 414 of the Indian 
Penal Code. 

ik,) A exposes her child with the know¬ 
ledge that she is thereby likely to cause its 
death. The child dies in consequence of 
such exposure. A may be separately charg¬ 
ed with, and convicted of, offences under ss. 
317 and 304 of the Indian Penal Code. 

(/.) A dishonestly uses a forged document 
as genuine evidence, in order to convict B, 
a public servant, of an offence under s, 167 
of the Indian Penal Code. A may be se¬ 
parately charged with, and convicted of, of¬ 
fences under ss. 471 (read with s. 466) and 
196 of the same Code. 

to subsection (j).— 

im,) A commits robbery on B and, in do¬ 
ing so, voluntarily causes hurt to him. A 
may be separately charged with, and con¬ 
victed of, offences under ss. 323,392, and 394 
of the Indian Penal Code. 

396. When a sentence is passed under 

S%etuti9n ^ tentvnces this Code on an es- 
on escaped convicts, caped convict, such 

sentence, if of death, fine, or whipping, shall, 


[Site, yu 

subject to the provisions heireinbefore con¬ 
tained, take effect immediately, and, if of 
imprisonment, penal servitude, or transpor¬ 
tation, shall take effect according to the fol¬ 
lowing rules, that is to say 

If the new sentence is severer in its qual¬ 
ity than the sentence which such convict 
was undergoing when he escaped, the new 
sentence shall take effect imm^iately. 

When the new sentence is not severer in 
its quality than the sentence, the convict was 
undergoing when he escaped, the new sen¬ 
tence shall take effect after he has suffered 
imprisonment, penal servitude, or transpor¬ 
tation, as the case may be, for a further pe¬ 
riod equal to that which, at the time of his 
escape, remained unexpired of his former 
sentence. 

Explanation ,—For the purposes of^this 
section-** 

(a) a sentence of transportation or penal 
servitude shall be deemed severer than a 
sentence of imprisonment; 

(d) a sentence of imprisonment with so¬ 
litary confinement .shall be deemed severer 
than a sentence of the same description of 
imprisonment without solitary confinement; 
and 

(r) a sentence of rigorous imprisonment 
shall be deemed severer than a sentence of 
simple imprisonment with or without soli¬ 
tary confinement. 

397. When a person already undergoing 
Stntintc on pffrnrier ai- ^ Sentence of impri- 

roiih' fcntt'nce,i far anotiut sonment, penal ser- 
vitude, or transpor¬ 
tation, is sentenced to imprisonment, penal 
servitude, or transportation, such imprison¬ 
ment, penal servitude, or transportation, 
shall commence at the expiration of the im¬ 
prisonment, penal servitude, or transporta¬ 
tion to which he has been previously sen¬ 
tenced ; 

Provided that, if he is undergoing a sen¬ 
tence of imprisonment, and the sentence on 
sach subsequent conviction be one of trans¬ 
portation, the Court may, in its discretion, 
direct that the latter sentence shall com¬ 
mence immediately or at the expiration of 
the imprisonment to which he haa been pre¬ 
viously sentenced. 

398. Nothing in s. 396 or s. 397 shall be 
Siiviiis as to ss, 3g6 and held to excuse any 

307 - person from any part 

of the punishment to which he is liable upon 
his former or subsequent conviction. 
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72 «* In all cases in which judgment is given that a person is gull^ of one 

;i several fences specified in the judgment, but that it 
ly of sevlraroffenccs" is doubtful of wtuch of those offences he is guilty, the 
tne judgment statin; that it offender shall be punished for the offence for which 
isdoubttui of which. lowest punishment is provided if the same punish¬ 

ment is not provided for all* 


l>oahtas to which offence committed.— 
With s. 7a of the Penal Code read the fol¬ 
lowing section of the Criminal Procedure 
Code (Act V, of 1898) 

336. If a single act or series of acts, is of 
if^hsre u U doubtful fuch a nature that it 
what ^ffentehat bien com- is doubtful which of 
mined, several offences the 

facta which can be proved will constitute, 
the accused may be charged with having 
committed all or any of such offences, and 
any nunnber of such charges may be tried at 
once; or he may be charged in the alterna¬ 
tive with having committed some one of the 
said offences. 

/Uustration, 

A is accused of an art which may amount 
to theft, or receiving stolen property, or cri¬ 
minal breach of trust, or cheating. He may 
be charged with theft, receiving stolen pro¬ 
perty, criminal breach of trust, and cheating, 
or be may be charged with having commit¬ 
ted theft, Or receiving stolen property, or 
criminal breach of trust, or cheating. 

A states on oath before the Magistrate that 
he saio B kit C with a club. Before the Ses'^ 
sioHS Court A states on oath that B never hit 
Cm A may be charged in the alternative and 
convicted of intentionally giving false eui’ 
dense, although it cannot be proved which of 
these contradictory statements was false. 

Proof of contradictory statements on oath 
or solemn alUrmatiGn, without evidence as 
to which of them is false, is sulhcient to 
justify a conviction, upon an alternative 


finding of the offence of giving false evi* 
dence, under s. 72 of the Penal Code» and 
ss. 242, 3S1, and 382 of the Criminal Ftooe* 
dure Code. The English law upon the sub¬ 
ject stated .—In re Palanv Chbtti, 4 Mad. 
H. C. R- 51. [Scotland, C.J., and CoUett, 
J. May 18, x868.] But see rulings under 
s. 193. 

False evidence : Contradictory state¬ 
ments ; Alternative finding. —When a wit¬ 
ness intentionally gives false evidence, and 
it Is doubtful whether the false statement was 
made before the Magistrate or before the 
Sessions J ndge, the witness may be convicted 
of the offence of giving false evidence upon 
nn alternative finding ^Norman and Camp¬ 
bell, ]J., dubitapitibus). The deposition 
voluntarily given before the Sessions Judge 
is admissible in evidence against the witness 
to show the falsehood of his deposition be¬ 
fore the Magistrate, anythingin s. 32, Act 17. 
cf 1855, notwithstanding (Campbell, J., dis- 
sentienie). — Queen v. Mussamut Zuwks- 
RUN, 6 W. R. 65; B. L R. Sup. Vol. 531. 
[Peacock, C.J , and Norman, Kemp, Seton- 
Karr, and Campbell, ]J. Aug. 31, iSK.] 

An accused person was convicted under s. 
457 of the Penal Code of house-breaking by 
night in order to commit an offence (mis¬ 
chief and assault), and also under ss. 426 and 
352 for the offences of mischief and assault, 
and punished separately for each offence. 
These offences formed parts of one transac¬ 
tion. Held that the sentences were legal.-* 
Qcteen-PImpkuss v. Nirichan, I. L. R., Z2 
Mad. 36. [Kernan and Muttusami Ayyar, 
]]. April 17, 1888.] 


73* Whenever any person is convicted of an offence for which, under this 
„ - Code, the Court has power to sentence him to rigorous 

1 y con nemcn . imprisonment, the Court may, by its sentence, order 

that the offender shall be kept in solitary confinement for any portion or portions of 
the imprisonment to which he is sentenced, not exceeding three months in the 
whole, according to the following scale, that is to say:— 

a time not exceeding one month if the term of imprisonment shall not 
exceed six months; 


* Ab to the application of ss. 72 and 73 to sentences passed in a Punjab Frontier 
District or in Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 1887), as. 

IS <^h 
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a tiixie not exceeding two months if the term of imprisonment shall exceed 
six and “ shall not exceed oneyear; ^ 

,a time not exceeding three months if the term of imprisonment shall exceed 
one year. 

Solfta^ confinement in a case tried a case tried summarily.— Empress*. Annu 
StumnaiilyA'^lt is not illegal to impose soli* Khan, I. L. R., 6 All. 83. [Oldfield, J. 
tary confinement as part of the sentence in Sep. ii, 1883.] 

74 .+ In executing a sentence of solitary confinement, such confinement ehall, 
limit of solitary confine- in no case, exceed fourteen days at a time, with inter- 

vals between the periods of solitary confinement of not 
less duration than such periods; and when the imprisonment awarded shall 
exceed three months, the solitary confinement awarded shall not exceed seven 
days, in any one month, of the whole imprisonment awarded, with intervals between 
the periods of solitary confinement of not less duration than such periods. 


Ufflit of solitary confinement. —Soli¬ 
tary confinement must not be imposed for 
tbe wbole term of a person's imprisonment. 
Under s. 74 of the Penal Code it is to be 
imposed at intervals.—I n the Matter of 
Nyan Suk Mbther, 3 B. L. R. A. Cr. 49, 
[Jackson and Mitter, JJ. Aug. 10, 1869 ] 


Reduction of solitary confinement. 
Where a prisoner was sentenced to im¬ 
prisonment for a year and a day, during 
three months of which he was to be kept in 
solitary confinement, the Madras High Court 
reduced the solitary confinement, to 84 days 
—Dec. 15, 1879 ; S. C. Weir, 1st Ed. Sup., 
Rnd Ed. 15' 


754 Whoever, having been convicted of an offence punishable under 
Enhanced puni.hcent fer Chapter XII Or Chapter X VI J. of this Code with im- 
certain offence under Ch, prisonnicnt ot either description for a term of three 
xn. or Ch. XVI], after pro- years or upwards, shall be guilty of any offence 
viuus conviction. punishablc under cither of those chapters with im¬ 

prisonment of cither description for a term of three years or upwards, shall be 
subject for every sucki subsequent offence to transportation for life, “ or to im¬ 
prisonment of either description for a term which may extend to ten years.” § 


Punishment can be enhanced if offences ment under s. 75 of the Penal Code, on 
lunishable under Ch. XII. and XVll., account of previous convictions, both con- 
’enolCode. —To justify enhanced punish- victions must be of offences punishable 


* In s 73, the words quoted have been substituted by the Indian Penal Code Amend¬ 
ment Act (Vlll. of 1882), s. 5, for the words “ be less than a." 

t As to the application of s. 74 to sentences passed in a Punjab Frontier District or 
IQ Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 1887), ss. 15 (a), 52. 

^ In s. 75, the words quoted have been substituted by the Indian Criminal Law Amend¬ 
ment Act (X. of 1886), B. 22, for the words, ** or to double the amount of punishment to 
which he would otherwise have been liable for the same; provided that he shall not in any 
case be liable to imprisonment for a term exceeding ten years." 

$ In its application to hill tribes to which the Kachin Hill-tribes Regulation [1. of 
1895) is applied [see ss. i (3) and 3 of that Regulation], the Code is to be read as if the 
following additional section were inserted— 

•'75A. Notwithstanding anything in this Code, or in any other enactment for the 
time being in force, a person convicted of any offence punishable under this Code or under 
any other enactment shall be punishable with fine in lieu of, or in addition to, any other 
lyunishment to which he may be liable." 

In the Chin Hills the Code is to be read as if a section similar to the preceding, save 
Afew verbal differences, and similarly numbered, were inserted.—See the Chin Hills Regu¬ 
lation ^V. of 1896}. 
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under Ch. XII. and Ch. XVII. of the Code, 
and committed after the Code came into 
mieration. Quben v. Molucx Chund 
Khaufa, 3 W. R. 17. [Jackson and 
Glover, jj. May 32, 1865.] 

Previous conviction not to be put until 
close kE trial.^Records of previous con¬ 
victions should not be put in until the close 
of the trial, as they can only be used after 
conviction in determining the measure of 
punishment—Q uebn v. Shiboo Mundlb, 
3 W. R. 38. [Glover, J. June 39, 1865.] 
Overruled by Queen-Empress v. Kartick 
Ckunder Dass, 1. L. R., 14 Cal. 727; but 
this case has itself been overruled by s. 54 
of the Evidence Act as amended by Act III. 
of 1891, B. 6. 

Convictions after Penal Code came into 
force. —S. 75 of the Penal Code only ap* 
plies to convictions of offences committed 
after the Code came into operation.—Q uebn 
v, Hurpaul, 4 W. R. 9 [Kemp, Campbell, 
and Glover, JJ. Sep. 12, 1865.] 

Whipping’ in addition to imprisonment 
legal in case of second conviction if offence 
same in both cases.^ln order to legalize 
whipping in addition to imprisonment in 
the case of a second conviction, the offence 
must be the same in both case?.—Q ubbn v. 
Amarut Sheik, 4 W. R. 20. [Glover, J. 
Oct. 38, 1865.J 

Previous conviction does not affect De¬ 
puty Magistrate’s jurisdiction. —The juris¬ 
diction of a Deputy Magistrate competent 
to try the offence charged is not affected by 
the previous conviction of the prisoner.— /n 
re Sheikh Booluck, 5 W. R. 53. [Seton- 
Karr and Maepherson, JJ. Mar. 21, 1866.] 

When an offender is liable to enhanced 
punishment.—An offender is only liable to 
enhanced punishment under s. 75 of the 
Penal Code for an offence punishable under 
Ch. 17, after having been punished with im¬ 
prisonment for the same offence, or for an 
offence punishable under the same chapter. 
—Qukbn V. PuBON, S W. R. 66, [Seton- 
Karr and Glover, JJ. April 14, 1866.] 

Previous conviction cannot be taken 
into account if it took place before Penal 
Code came into force.— Where a previous 
conviction takes place before the Penal Code 
came into operation, such conviction can¬ 
not be taken into account in awarding en¬ 
hanced punishment under s. 75. The pre¬ 
vious conviction must be after the Penal 
Code came into operation.— Reg. v. Pubuh, 
5 W. R. 66. [April 14, 1866.] The fol- 
lowing important remarks were made by 
Seton-Karr and Glover, JJ., in delivering 
judgment in the above case: Tbe meaning 
of the law appears to us to be that, when an 


offender, after having been punished’ with 
imprisonment for a crime under’ Ch* 17, 
again, after his release from prisen, com¬ 
mits a similar description of crime, or a 
crime punishable under the same chaptefi 
he is liable, under s. 75, to enhanced punish¬ 
ment, 00 the ground that the sentwee al¬ 
ready borne has had no effect in preventing 
a repetition of .his crime, and has been, 
therefore, insufficient as a warning. But 
where the prisoner’s conviction has taken 
place a very short time before, and where 
no imprisonment under it has yet been un¬ 
dergone, and no time has been given for 
reformation, it cannot be said that a prisoner 
has had any opportunity of showing what 
the effect of the first sentence would have 
been upon him, and it would not be just to 
punish him as though he were an incor¬ 
rigible offender, whom no comparatively 
light sentence could wean from evil courses.” 

Previous conviction not to be proved 
until prisoner convicted In the case then 
being tried.— Records of previous convic¬ 
tions should not be put in until the prisoner 
has been convicted in the case then under 
trial.—QuEbN V. Jbhan Mullick, 5 W. R. 
67. [Glover, J. April 16, 1866.] Overruled 
by Queen-Empress v. Kartick Ckunder Dass 
(1. L. R., 14 Cal. 731); but this case has 
itself been overruled by s. ^4 of the Evi¬ 
dence A6t, as amended by A& III. of 1891, 
s. 6. 

Sentence of whipping annulled as the 
offence not committed mer previons con¬ 
viction. — On a reference by a Sessions 
Judge under s. 434 of the Criminal Proce¬ 
dure Code, a sentence of whipping, in ad¬ 
dition to one of rigorous imprisonment, in 
the case of an offence specific in s. 2 of Act 
VI. of 1864, was annulled, as the offence was 
not committed after previous conviction.— 
Reg. v. Surya bin Krishna Mandavxar, 
3 Bom, H, C. R. 38. [Couch, C.J., and 
Newton and Warden, JJ. Dec. 13, 1866.] 

To make a former acquittal or convic¬ 
tion a defence in a second trial, the offence 
must be the same.— To render a former 
acquittal or conviction a defence on second 
trial, the offence must, according to s« 55 of 
the Code of Criminal Procedure f Act XaV. 
of 1861), be the same offence. The prisoner 
was charged with having forged pottas A 
and B, bearing the same date, and adduced 
in evidence by him in the same suit. No 
mention of any charge as to potta B was 
made in the order of commitment; and the 
prisoner having been acquitted on an in¬ 
dictment for forging potta A, it was held by 
the majority of the Court (Markby, J , dis¬ 
senting) that the plea of autrefois acqgit was 
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oa a tnlneqiieat trial of the 
prlaofiM forging the potta B.-«Qubbn 
V. DwitKlcAiiATit Durr, 7 W. R. 15: s Ind. 
Jar. M. S. 67. [Ptecock, C.T., and Kemp 
mnd hlarkby, JJ. Jan, 23, X^O 

Scsdteoce of wlil|>piag axumlJed, as pri« 
saner was not previously convicted of 
seme offence -*-On a reference by a Ses- 
rioos Judge, ander s. 434 of the Criminal 
IVo^ottreCode, a sentence of whipping, in 
addition to one of rigorous imprisonmeat, 
10 theuaeeof an offence specific in s, 4 of 
Act VI* of 1864, was annulled, as the pri¬ 
soner bad not been previously convicted of 
the ssme offence-^-Rsa, v. Babji valad 
^PU. 4 Bom.lH. C, R. 5. [Couch, C.J., 
and Nuufton, J, July 24, 1867-] 

Ptevious convictions before Penal Code: 
Pta^it offence, therefore, not punishable 
l ind^r S. 75*—A prisoner convicted under 
s, 380 of the Penal Code of theft in a build¬ 
ing used for the custody of property, was 
sentennud, under s. 75, to fourteen years’ 
transportation, as he had been previously 
convicted thirteen times of offences now 
punishable under Ch. 17 of the Code with 
imprisonment for three years or upwards. 
/iefd that, as all the previous convictions 
were prior to the passing of the Penal Code, 
the present offence was not punishable under 
8,75.— ^Reg. V. Kushva bin Ybsu, 4 Bom. H. 
C. R. fX- [Couch, C-J.,and Newton, J. Sep. 
18, 18^-3 

A perion, not previously convicted, is 
convicted, at one time, of two or more 
offencoa. It is illegal to sentence him to 
wdiipphig for one of those offences, in 
addmOtt to imprisonment or fine for the 
other or others; but it is not illegal to 
inflict one whipping in lieu of all other 
punishments.—Held by the majority that, 
when a person who had not been “ previously 
convicted" (vide s. 4, Act VI. of 1864) is 
convicted at one time of two or more of¬ 
fences, it is illegal to sentence him to whip¬ 
ping for one of those offences, in addition 
to imprisonment or fine for the other or 
others; but it is not illegal to sentence him 
to one whipping in lieu of all other punish¬ 
ments* /ie/d further that, when a person 
who has been ** previously convicted" at 
one time of two or more offences, he may be 
punished with one, but only one, whipping, 
in addition to any other punishment to 
whlcht under s. 46 of the Code of Criminal 
Procedure, he may be liable.— Nassir e. 
ChundRBi 9 W* R. 41; B. L. R. Sup. Vol. 
951. [Peacock. C.J., and Seton-Karr, Jack- 
IpOT, Phear, and Maepherson. JJ. Mar. la, 

/ Iflsdiarge allying a previous convic- 
Hon, tbff eictent oT the former punishment 

[ ! 
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ntfed not lie>howii.—A charge aUegbig a 
previous conviction need not show the ea- 
.tent of the former punishment. Revised 
form of charge.—P ro., April 17, 1868; 4 
Mad* H- C. R. Ap. II. 

Annulment of Bentence of trMusportm^ 
tion for 14 years under s. 393, as s. 7jf 
had been Improperly applied.— Sentence 
of transportation for fourteen years under 
s. 393 of the Penal Code annulled, as 
the offence for which such sentence was 
passed was not committed subsequently to 
any conviction, and s. 75 had, ther«ore^ 
bsen improperly applied. Semd/e, that a 
Sessions Judge cannot (under s. 75 of the 
Penal Code, or otherwise), by amalgamating 
a sentence which he is competent to pass 
upon a prisoner with a sentence under which 
such prisoner is already undergoing im^ 
prisonment, and commuting the latter sen^ 
tence, condemn sneb prlBoner to a \onget 
period of transportation than he is liable to 
suffer for the crime of which he has last 
been convicted, — Reg. v. Sakya valad 
Kabji, 5 Bom. H C. R. 36. [Newtont 
Offg' C J., and Tucker, J. May 30, 1868.] 

Whipping founded on a previous coil' 
viction can be warranted where the sub' 
sequent conviction is for the same offence* 
—• A sentence of whipping, founded on 9 
previous conviction of the prisoner, is only 
warranted where the subsequent conviction 
is for the same specific offence as that in re' 
spect of which the previous conviction ap' 
plied. A Sessions Judge has no power to 
suspend a sentence in a case in the absence 
of appeal.— Pro., Oct. 25 1869; 5Mad. H. 
C- R. Ap. 1. 

Whipping can be inflicted in addition 
to other punishment on a second convic¬ 
tion of offences specified therein. A sen¬ 
tence of whipping under s. 4, A6t VI. of 
1864, can only be inflicted in addition tO 
other punishment on a second conviction of 
the offences specified therein, when the first 
offence was committed some time previous 
to the second conviction, though after the 
passing of the Penal Code.-^QusEN 9. UdoV 
pUTNAicK, (2 W. R. 68; 4 B. L. R. A. Cn 
[Kemp and Glover, JJ. Oct. 28, 1669.J 

Sentence of six months under s. 457: 
Further six months as enhanced pumfili- 
nsent under s. 75: La^r sentence set 
aside — Where a First-class Subordinate 
Magistrate sentenced a prisoner to six 
months' rigorous imprisonment under's. 457 
of the Penal Code, and, finding that the 
prisoner was liable to enhanced punish' 
ment under s. 7^ of the Penal Code, sen¬ 
tenced the prisoner to six months' further 
imprisonment under s* 46 of the Code ol 

I ] 
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Crimiiiftl Procedure, the Salter sentence was 
set aside by the High Court.— Pro-, Nov. 
a. 1869; 5 Mad. H.C. R. Ap. 3. 

One whipping^ ia addition to any other 
punishment.—Follows the Full Bench deci¬ 
sion ruling that, when a person who has been 
previously convicred (s 4, A6t VI, of 1S64) 
is a second time conv'irted at one time of 
two or more offences, he mfiy bc'piinished with 
only one whipping in addition to any other 
punishment to which, under s. 46 of the 
Code of Criminal Procedure (Ai i XXV, of 
1861), he may be liable.— RrrroN Ijkw\ v. 
Buhur ; Jhovvla V . Bujhjb, 14 W. U. 7. 
[Loch and Hobhouse, JJ. June iH, 1870.] 

Hvldence of previous conviction must be 
clear before awarding^ additional punish¬ 
ment under S. 75.—To warrant a s ntfnrr 
awarding adduicual punishment under s. 75 
of the Penal Code ns on n sf'cond conviction, 
the evidenct that there was a pri mohs con¬ 
viction against the :ircu«.cd under the 
Code mu9t be elenr .tnd pre '1*^0 .—MtikilN v . 
NAiMunni SHrrjK^i atias Ar;.^s SHKncJi, I4 
W. R. 7. I Jach'.on and Glov<_:r, j [, Jiiue 
25, 1870.] 

Pirst convictiou for simple theft: Second 
conviction for theft in a dwelling-house 
Whipping illegal.—pr'son'jr convicted 
of *' theft in a. dwt*lliiip-hr'u-«- '' wIuf h.c pre¬ 
viously been convuitt-d ot ‘‘ sirupit- triLil, is 
not thereby rendorud li.iVjh- to whipping un¬ 
der Ac-X VI of i8l‘ !, s. 3,—kr.LU v. Ch \r(,i \ 

VALAO Shl’IUj 1, 7 J-lfjm. i I C R 6S. 

[Weitropp, C.]., r*!id (hubs anj? Llo'yd, [ f. 
Sep. 22, 1870."' 

First conviction for simple theft Second 
conviction for theft in a dwelling house - 
Whipping illegal.—The .M ic'-itr.itt* c t.~ 
victed the ari uis'-d jndiT s 7,80 tif li.c I'uria! 
Code, and a on vious couvirvicm h.i' irig been 
proved undrf is. 370 ot tin* I’vnai Coih', siii- 
tence of impiisonmfru utu! ii-ping wa>, 
pa^^h'ed. Heid lba^, in o;dei tu justify tht 
sentenre of whipping, thj prfvicus convic¬ 
tion should have b>?en n icsptjtt i t the same 
specific offenre — I’ho., ».*.-! 28. 1870. ^ 

Mad. H C R />i>. 

S, 3 of Whipping Act applies to juvenile 
as well as to adult offenders.—S 3 of Art 
VI. of 1864 Uhe Whipping Aeij apjdie''- ro 
juvenile a» veil .ts to adult offtrndci;. 1 hai 
section docs not g.pply to rriM s in whii h the 
second r»^.n vi^'tiort 'd [or an odi-r.LO f onui'it- 
tt-d previiiusiy to t!>o lirst r onviftioii-—R fu, 
T», Kits \ vALAi> L\KsriMy»N’, 7 Burn. H. C. R, 
70* [Gibbs and rjrlvill JJ, Nov. 17, 1870.] 

Evidence of previous conviction must be 
clear before awarding additional punish¬ 
ment under s. 75*—As a rub.*, before flog¬ 
ging ;i.s givrn as an additional punishment, 
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there ought to be formal evidence apM the 
record of the previous convictionsmtedOil, 
The conviction and identity of the prieoner 
ought to be proved in the regular way. A 
mere kaifiat is no evidence whsteVef.— 

yOREN V. Nuzbk Nushyo, IS W. R. 5a. 
[BayJt'y and Maepherson, JJ. April ai, 
1871.] 

How previous conviction should be 
proved.—A mere kaifiat from the reeord- 
ofTicc is not sufficient to prove a former coa- 
virtion against a prisoner. There should 
be sworn testimony to the fact, and also the 
idcntiOcHtion of the prisoner with the per* 
LOn previously convicted —-Qubbn v, SkjKH 
K \Mj -\N, J 5 \V. R. 33 ; 6 B. L. R. Ap 151. 
MC'jmp and Glover, JJ. April 22, tSyi.J 

Order to commit a deaf and dumb 
accused for enhanced punishniest under 
Ch XVII.—In the c.ise of .nn accused per- 
‘,on wild was cK'.af and dnmb. the Deputy 
M Gil d and convicted him,con- 

-idorcd Tliat ho did not understand the pro* 
rf't ding<, jnd accordingly rt-ferred the case 
t(> the M.tr<‘]str.itc under s. 18A of the Code 
fd C'riniMMl Procrdiiru The Magistrate con- 
' ’ih'n d th.i-f : he ac* nt^ed did understand what 
Iicv.'i- rlirugi'ii with, that the finding 

tif tht- M ig'-.G.itc must prevail, and s. 186 
d il ii.i< .rppl ', Acting under s, 207 of the 
Cl -d*' nf Cr n,7iiai 1 *r«jct‘dur»,5 the High Court 
■M.iniU* (1 till oidr i>r the Deputy Magistrate j 
»’ d a^-' the iiCi ijs' d had been priviously ron- 
I’Ji led rjf :\\i (i;ii'ni-e under Ch XVII. of the 
/Viial C'ijii“, pun J with three years^ li* 

-roi*-* iir.pi i',oiuniint, ordered that he should, 
tniiliT 315 of the Rroredure Code, be cotn* 
iMiittd Itn- tr-’al to the Sessions Court."■» 
Ihmulii Iluiw \i V. A Dumb Person, name 
iiid.nowi), ly \V. R 37 [Couch, C ]., and 
|. I*\ Li, 20, 1873 J 

Previous conviction should be stated ill 
the ch.irgc. — l.'i.der 439 of the new 
Crjjuina] Prcci^Jure Code, it it i« intended 
to a previous conviction against an 

arru-od person for '.Hr purpose of enhance 
ing th'-* punishment, it is ntcessary to state 
the h'u.t of that previous punishment in the 
charge. If it is omitted, it may be added to 
th^' tharge any time previoiii» to the 
si-nter.''o being pa«iHed, but not after. —^ 
^UEi’N 7‘ RAJOOOMAR BoS£, Ip VV. R, 4 I. 
;^Kcmn and Glover, JJ. Mar. 4, 1873,] 

S. 75 does not refer to attempts.*^S. 75 
ctf the IVnal Code i*? restricted to offences 
under Chs, i2 and 17 of that Code when the 
term uf imprisonment awardable is three 
J cars' imprisonment and upwards, and docs 
not refer to an attempt to commit any of ‘ 
those offences ; nor cac any case be brought 
within it merely beratise the punishment 
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tHat ma/ be giveo for U extends to three 
yaftn and unwards. —* Qukkn v. Damu 
HABSh, a I W. R. 35. [FCemp and Glover, 
JJ. Jan. 46 , 1874.] 

Whipping: cannot be passed for theft 
under s, 479 s Preirioiis coaviction should 
be stated in the charg:e.—A sentence of 
whipping cannot, with reference to Act VI. 
of <864, s 7, be passed on a conviction for 
theft under s. 379 Penal Code, as the former 
section only provides for sentences of im¬ 
prisonment for a term not exceeding three 
years. The fact of previous conviction 
should, under Act X. of 1879, s 439, be 
stated in the charge when it is intended to 
prove them for the purpose of enhancing 
punishment. The question of proof of pre¬ 
vious conviction is one of fact which ought 
to go to the jury, and must be determined 
hy a jury.— Queen v, Esan Chunder Day, 
2r W. R. 40. riackson and Ainslie, I), 
Feb Sf *8740 

What the charg:e should contain if 
offence comtnitted after previous convic¬ 
tion. Under s 439. Code of Criminal 
Procedure, a charge of having committed 
the offence after a previous conviciion there - 
for should contain an allegation iha' the 
offence has been committed after a p. evi }us 
conviction. A statement in a count that at 
the time when the prisoner committed the 
offence (no offence being mentioned special¬ 
ly Id the count) he had been previously 
convicted of offences punishable under Ch. 
XVil of the Penal Code is n^t a suHicieiit 
c;)mpliance with the provisions of s. 439.— 
Queen v Sneikh Jakir. 22 W. R. 39. 
[Pliear and Morns, JJ. July 16, 1P74.] 

A previous conviction should not so 
enormously enhance the heinousness of 
petty offences. —Where, soon afUr liis re¬ 
lease on expiry of a sentence of seven years' 
imprisonment on conviction of *' receiving 
stolen property acquired by dACoity,*' a per¬ 
son is convicted of house breaking and theft, 
he is sufficienily punished by a sentence of 
seven years' transportation. A sentence 
of transportation for life is too stvere. It 
is not the intention of the Legislature that 
a previous conviction should S3 enormously 
enhance the heinousness of petty offences.— 
In the Matter ok Shamjkb Noshyo, i 
C. R. 481. [Jackson and Cunningham, 
JJ. Feb. 6, 1878.] 

S. 75 does not refer to attempts.—If a 
person who has been convicted of an offence 
punishable under Ch. XII. or Ch. XVII. 
of the Penal Code with imprisonment for a 
.term of three years or upwards is convicted 
of an attein pt to commit any such offence, h s 
does not thereby become liable to the en¬ 


hanced punishment allowed by a. 75 of th« 
Code.—E mphassv. Nana Rahim, 1 . L. R., 

5 Bom. 140. [Westropp, C.J., and Melvili 
and Kembalt, JJ. Oct. 38, iSto.J 

S. 75 does not refer to attempta.—A 
person, having been convicted oi an offence 
punishable under a. 457 (Ch. XVII ) of the 
Penal Code, was subsequently guilty of an 
attempt to commit such an offence. Mwld 
that the provisions of a. 75 of the Penal 
Code were not applicable to such person.— 
Empress v. Ram Dial, 1 . L. R , 3 AD. 773. 
[Spankie, J. May 6, 1881.] 

S. 75 does not refer to attempts.—-A 
person who has been convicted of the of¬ 
fence of theft (an offence punishable under 
Ch XVII. of the Penal Code) does not, on 
being convicted of an attempt to commit the 
offence of theft, become liable to the enhanc¬ 
ed punishment allowed by s. 75 of the Penal 
Code.—QuBEN>EirPRESS t. Sricharan Bau- 
Ki, 1 . L. R , 14 Cal. 357, [Petheram, C.]., 
and Cunningham, J. Mar. i2, 1887 J 

S. 75 does not apply to attempts.—S. 
75 of the Penal Code does not apply to 
cases which are confined to S. 511 of that 
Code. Th« offences which come under s« 
511 must be punished entirely irrespective 
ofs v*!, Queen-Empress V, Ajudhia (I, L, R., 
17 All 120) approved —Queen-Emprbss v. 
Bnarosa, 1 L. R,I7AH 123. [Edge.CJ., 
and Banerji, J. Jan. 9, 1895.! 

S. does not apply to attempts.—S. 
75 Act XLV^. of i860 does not apply to 
the ra?e of an attempt to commit the of¬ 
fence punishable under s. 457 of the Code 
after previous convictions of offoi ces falling 
within Ch. XU. or Ch. XVII., such offence 
being punishable under s. 511. Sheo Saran 
Tato V. 7 'he Empress (I, L. R , 9 Cal, 877), 
Empress of India v. Ram Dayal (I. L. R., 3 
AIL 773), Empress v. Nana Rahim (I. L. R., 
5 Bom. 140), and Queen-Empress Sricharan 
Hauri (I. L, R., 14 Cal. 367). referred to.— 
Queen-Empress v. Ajudhia, I. L. R., 17 
All. 120. [Banerji, J Jan. 10, 1^95.] 

Where a sentence of whipping cannot 
be carried out the punishment must be 
remitted, or imprisonment substituted. 
—A Court has no power, under s. 395 of the 
Criminal Procedure Code, to revise its sen¬ 
tence of whipping by inflicting a fine. la 
cases where the sentence of whipping cannot 
be carried out, all that the Court can do is 
either to remit the whipping altogether, or to 
sentence the offender, in lieu of such whip¬ 
ping, or of so much of the sentence of whip¬ 
ping as was not carried out, to Imprlsoninent, 
&c. The word Imprisonment" in s. 395 of 
the Criminal Procedure Code means a sub¬ 
stantive sentence of imprisonment, and not 
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imprisonment for default in payment of a 
fine.— Quebk-Ehprbss v. Shbooin, I. L. R , 
II All. 308. [Straight, J. Jan. 5, 1889.] 

Enhanced punishment can only be con< 
victcd if second offence committed after 
first»'**Where a person commits an offence 
puaishable under Ch. XII. or Ch. XVll. of 
the Penal Code, punishable with three years' 
imprisonment, and, previously to his being 
convicted of such offence, commits another 
such offence punishable under either of 
such chapter, he is not subject, on beings 
convicted of the second offence, to the en¬ 
hanced punishment provided in s. 75 of the 
Penal Code.—E mpress t. Megha, I. L R., 
I All. 637. [Turner, J. April 2, 1878.J 

Misdirection where a Judge directed 
the jury to consider the proof of previous 
convictions for theft as evidence of bad 
character. —In charging the jury upon the 
trial of a prisoner for being dishonestly in 
the possession of stolen goods, the Judge 
directed the jury to consider the proof of 
previous convictions for theft as evidence 
from which inference might fairly be drawn 
as to the character of the accused Held 
that this amounted to a misdirection; for 
though s. 54 of the Evidence Act declares 
that **the fact that the accused person ha.s 
been previously convicted of an offence is 
relevant " yet the same section also declares 
that ' the fact that he has a bad character is 
irrelevant,” and that the evidence was irre¬ 
levant and inadm<^sib!c. Except under 
very special circumstances the proper object 
of using p:evious convictions is to deter¬ 
mine the amount of punishment to be 
awarded should the prisoner be convicted of 
the offence charged —Roshun Dossadh v 
* Empress I. L. R , 5 Cal. 768; 6 C. L. K. 
2xg. [Morris and Prinsep, JJ. Feb 10 
1880.J See Queefi’Empress v. Kartick ^/lun- 
der Dass, I L R , 14 Cal. 721. But see the 
new s. 54 of the Evidence Act, which over¬ 
rules Queen-Empress v. Kartick Chunder 
Dass, 

Previous conviction for a like offence un¬ 
der the Excise Act ^'J'he provision:! of s 
74 of the Bengal Excise Act, as to additional 
punishment where there has been a *' pre¬ 
vious conviction for a like offence,” con¬ 
template merely the case of the offender 
having been already convicted of an offence 
punishable with a fine of Rs. 200 or upwards, 
and being again convicted of another offence 
punishable with the same punishment, it is 
not necessary that he should have been 
previously convicted of the same offence. 
The accused were sentenced by the Presi¬ 
dency Magistrate, under ss 58 and 74 of 
the Bengal Excise Act, to a fine of Rs. 200 
each^ in default to three months' imprison¬ 


ment, and in addition to six months' im¬ 
prisonment, which was the maximum term 
that could be awarded under s. 74. Held 
that the sentence of imprisonment was not 
in excess of the powers given to the Magis¬ 
trate by s. 12 of the Presidency Magistrates 
Act, the imposition of the additional sen¬ 
tence of imprisonment not affecting the 
Magistrate’s powers as regarded the original 
sentence under s. 58, No limits with re¬ 
gard to any distilleries in Calcutta having 
been fixed under s. g of the Act within 
which spirituous liquor manufactured other¬ 
wise than in that particular distillery shall 
be introduced or sold without a special pass, 
and the ffxing of such limits being necessary 
to a conviction of an ofTence under s. 48, 
the convictions in this case were set aside. 
— Ram Chundbr Shaw v. Empress, 1 . L. 
R., 6 Cal. 575 ; 8 C. L. R. 250. [Mcrrls 
and Prinsep, JJ. Jan, 5, 18S1.] 

It is where the previous conviction is 
under the Penal Code that the enhanced 
punishment can be imposed. —An accused 
person can only be punished under s 75 of 
the Penal Code where the previous convic¬ 
tion has been under that Code.—B udhun 
R u J WAR V. Em press, 10 C . L . K. 392, 
[Cunningham and Tottenham, JJ. Mar, 
13, 1882.] 

Recourse not to be had to s. 75, if the 
punishment for the offence committed is 
sufficient. —The object of s. 75 of the Penal 
Code is to provide for an additional sentence, 
not a less severe sentence, on a second con¬ 
viction. Recourse should not be had to that 
section if the punishment for the offence 
committed is itself sufficient.—S heo Saram 
Tato V. Empress, I. L R., y Cal. 877. 
[Prinsep and O'Kinealy, JJ. May 4, 1882.] 

Under s. 75, a prisoner might be trans¬ 
ported for life, but not imprisoned for a 
longer period than six years. —The ac¬ 
cused, having been previously convicted of 
offences punishable under Ch. XII. or Ch. 
XVIi. of the Penal Code with imprisonment 
for a term of three years or upwards, was 
subsequently ronvirted of an offence under 
one of these chapters punishable with impri- 
.soninent which may extend to three years, 
and sentenced to imprisonment for seven 
yc.ars. Held that a sentence of transporta¬ 
tion for seven years was illegal. Under s. 
75 of the Penal Code, the accused might be 
transported for life, but he could not be im¬ 
prisoned for a longer period than six years. 
—Kmvkess t'. Mahadu. 1 . L. R ,6 Bom 690. 
[Melvill and Pinhey, JJ. Sep. 7, 1882] 

Reference should not be made to a pre¬ 
vious conviction until the accused has 
been convicted of the subsequent offence^ 
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—*In trials before a jury or assessors, the re* 
cord should invariably show that reference 
to a previous conviction was not made until 
the accused had been convicted of the subse¬ 
quent offence.—K risto Beh ar i D ass v. 
Empress, 12 C. L. R. 555. [Cunningham 
and Maclean, JJ. Mar. 13, l8ti3 ] 

Accused called upon to answer at the 
same time a charge of theft and also a 
charge of having been previously con¬ 
victed.—Where, in atrial by jury, the Se.s- 
sions Judge railed upon the accused to 
answer at the same time a charge of theft 
and also a charge uf having been [iruviously 
convicted, the Iligh Court refused to inter¬ 
fere, it not appearing that a failure of justice 
had been caused by the irregularity.—B eimn 
Beh ARY Shaua v. Emi'Kuss, 13 C. L. R. 
no. [Prinsep and Tottenham. [J. Aug. 

3.1883.] 

A charge under s, 75 must be framed 
and recorded, if the prisoner is to be tried 
under that section,—If a prisoner is to be 
tried for an offence punishable under 3. 75 of 
the Penal Code, a separate charge under 
that section must be framed and recorded. 
—yUKEN-KflJPRKSS V. DoRASAMI, I. L K.. 
9 Mad. 284. [Kernanand .Muttusami Ayyar, 
JJ. April 2, i8«6.] 

Where an offence under s. 4ir, read 
with s. 75, deserves a greater punishment 
than he can inflict, the Magistrate must 
commit.—A person convicted under ss. 411- 
75 of the Penal Code is not convictu<l of 
“distinct offence^*’ within the meaning of s, 
35 of the Criminal Procedure Code. (Jueen- 
Smprgss V. Kor Singh (T. L. R , 10 All, T46) 
explained. Where an offence under s 411 
read with s. 75 of the P<*nal Code .appears to 
be deserving of a grtiater punishment than 
the Magistrate tr^'ing it can award, the best 
course for him to adopt is to commit the 
accused for trial to the Court of Session, 
—Queen-Empress V. Ivhalak, I. L. R., 11 
All. 393. [Rrodhurst, J. May 3, 1S89. 1 

Previous commissions of dacoity rele¬ 
vant under s. 140, Evidence Act.—Having 
regard to the character of the offence under 
s. 400 of the Penal Code, previous commis¬ 
sions of dacoity are relevant under s 14 of 
the Evidence Act Convictions previous to 
the time specified in the charge or to the 
framing of the charge are relevant untler 
expl 2 of s. 14, but convictions subsequent 
to the time specified in the charge and to the 
framing of the charge are not so admissible. 
To support a conviction under s. 400 of the 
Indian Penal Code, evidence must be given 
of the existence of a gang of persons of their 
association, and association for the purpose of 
habitually committing dacoity and robbery. 
Queen^Kmprc^% v. KartUk Chunder Das& ( 1 . 


L. R., 14 Cal. 721), referred to,—E mpress 
V. Naba KuMAk Patnaik, 1 C. W. N. 146. 
[Ghose and Gordon, JJ. Jan. 15, J697.] 

Form of charge where there has been 
a previous conviction. —The following is 
the form of a charge of a previous convic¬ 
tion, according to the ruling of the Madras 
High Court, 17th April 1868, 3 Mad. Jur. 
284: ' That he, the said A B, before the 

committing of the said offence, was con* 
victed, to wit, on the day of in Calen¬ 
der No. of on the tile of , of 

an offence punishable under Ch. XVII. (or 
Xli.) of the Indian Penal Code with impri¬ 
sonment for a term of three years, to wit, 
with the offence of , which convic¬ 

tion 1:1 still in full force and effect; and that 
he, the said A B, is thereby liable to enhanced 
punishment under s. 75 of the Indian Penal 
Code, and within,'* Sic, 

Previous conviction should be brought 
forward after conviction.—The Calcutta 
High Court has ruled that “the previous 
conviction of a prisoner should not have 
been charged against him * it should have 
been brought forward by the prosecution 
after his conviction, and should have been 
taken into consideration when passing sen- 
tenre. To enter such a circumstance in a 
rhnrgc would be apt, very improperly, to 
prejudice the Jury trying the case I 
Wyman’s Rev., Civ., and Crim. Rep. Cir. 
26. The practice, however, is dlilerent in 
England, where previous convictions are 
always entered on the indictment in cases of 
felony, so as to allow the prisoner to claim 
a formal trial on that charge also, if he so 
desire it; and the count containing the pre¬ 
vious conviction is not read to the jury until 
the prisoner has been convicted of the sub¬ 
sequent offence. In fact, he is not called 
upon to plead to it until the other is disposed 
of against him. In accordance with this 
practice the Madras High Court has ruled 
that “the previous conviction should be 
made a separate head of charge on the trial 
for the subsequent offence" (Mad. H. C- 
Rulings, 1864, on s, 75), but that to prevent 
nny )n|u.sttre to the prisoner, the procedure 
should be, “ first to try the prisoner on the 
substanti\’’e charge then under inquiry, and, 
if he should be convicted on that charge, to 
charge him with, and try the fact of, the pre¬ 
vious conviction " (Mad. H. C. Rulings, 
1865, on s. 75). But see Queen Empress v. 
Kartick Chunder Dass ( 1 . L. R., 14 Cal. 
721), which has been overruled by 5. 54 of 
the Evidence Act (I. of 1872), as amended by 
s. 6 of Act HI. of 1891. 

How previous conviction should be 
proved.—In any inquiry, trial, or other pro¬ 
ceeding under this Code, a previous con vie- 
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tion or acquittal may be proved, in addition 
to any other mode provided by any law for 
the time being in force: {a) by an extract 
certified under the hand of the officer having 
the custody of the records of the Court in 
which such conviction or acquittal was had 
to be a copy i f the sentence cr order : or (6) 
in case of a conviction either by a certificate 
signed by the officer in charge of the jail in 
which the punishment or any part thereof 
was indicted, or by production of the warrant 
of commitment under which the punishment 
was suffered; together with, in each of such 
cases, evidence as to the identity of the ac¬ 
cused person with the person so convicted 
or acquitted.—C rim. Pro. Code (ActV pf 
1808;, s. 5ir. 

The fact, date, and place of the previous 
conviction should be stated in the charge. 

—If the accused has been previously con¬ 
victed of any offence, and it is intended to 
prove such previous conviciinn for the pur¬ 
pose of affecting the punishment, wliich the 
Court is competent to award, the fact, date, 
and place of the previous convif'tion shali 
be stated in the charge. If such statement 
is omitted, the Court may add it at any time 
beforesentence is passed.—C kim. Pro Code 
(Act V. OF i8g8), s. 221, last para. 

Procedure in respect of previous con¬ 
viction in a trial by jury, &c. —In the case 
of a trial by jury or wiih the aid of assessors, 
where the accused i» charged with an oftenre, 
committed after a previous conviction for 
any offence, the procedure laid down in ss. 
271, 2S6, 705. 306, and 309, shall be modi¬ 
fied as follows — 

(a) The part of the charge stating the pre¬ 
vious conviction shall not he read out in 
Court, nor shall the arc'esed be asked whe 
ther he has been previously ronv^icted as al¬ 
leged in the charge, unless and until he has 
either pleaded guilty to, or been convicted 
of, the subsequent offence 

(d) If he pleads guilty to, or is convicted 
off the subsequent offence, he shall then be 


asked whether he haa been previously con¬ 
victed as alleged in the charge. 

(c) If he answers that he has been so pre¬ 
viously convicted, the Judge may proceed to 
pass sentence on him accordingly; but if he 
denies that he has been so previously con¬ 
victed, or refuses to, or does not, answer such 
question, the jury or the Court and the as¬ 
sessors (as the case may be) shall then in¬ 
quire concerning such previous conviction, 
and in such case (where the trial is by jury) 
it shall not be necessary to swear the jurors 
again.— Crim. Pro. Code (Act V.of 1898), 
s. iSo.. 

Charge for Theft after a Previous Con¬ 
viction.— 1 [name and office of Magistrate, 
hereby charge you [name of accused 
person'] as follows :— 

That you, on or about the day 

of , at , committed thrft, and there¬ 
by committed an offence punishable under 
s. 379 of the Indian Penal Code and within 
the cognizance of the Court of Session \cr 
High Court or Magistrate as the case may 

And you the said name of accused] stand 
further charged that you, before the com¬ 
mitting of the said offence, that is to say, 
on the day of , had been convicted 

by the Court by which contiction was 

had] at of an offence punishable 

under Ch. XVll. of the Indian Penal Code 
with imprisonment for a term of three 
years, that is to say, the offence of house¬ 
breaking by night [describe the offence in 
the words used in the section under which 
the accused runs connicied], which con¬ 
viction is still in full force and effect, and 
that you are thereby liable to enhanced 
punishment under s 75 of the Indian Penal 
Code. 

And 1 hereby direct that you be tried, &c. 
—Crim. Pro. Code (Act V. 01- 1898), Sen. 
V.. Form XXVIII. (iii). 


CHArTJiR IV.* 


CjKnekal Exceptions. 


76 . Nothing h an oflFence which is done by a person who or who, by 
Act done by a person reason of a mistake of fact, and not by reason of a mis- 
bound, or by mistake o believes himself to be, bound 


believing himself bound, by 

law. 


by law to do it. 


* Ch. IV. applies to offences punishable under ss. fSiA. 124A, 295A. 225B, 294A,and 
304 A.—See the Indian Penal Code Amendment Act (XXVII. of 1870), fl. 13, as anriend^ by 
the Repealing and Amending Act (Xli. of 1891). As to the application of Chapter IV. 
to offences under special or local laws, see s. 40, supra. 
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Illt^strations, 

{a,) A, A soldier, fires on a mob by the order of his superior officer in conformity 
with the commands of the law. A has committed no offence. 

(6.) A, an officer of a Court of Justice, being ordered by that Court to arrest Y, and, 
after due enquiry, believing Z to be Y, arrests Z. A has committed no offence* 


Good faith. —Nothing is said to be done 
or believed in good fa>th which is done with¬ 
out due care and attention, ^ Penau Code, 
s 52. 

Effect of fnakingf of charg'e.— The fact 
that ibe charge is made is equivalent to a 
statement that every legal condition re¬ 
quired by law to constitute the offence 
charged was fulfilled in the particular case. 
—Ckim. Pro. Cook (Act V. of 1898), s. 221. 

Burden of proving existence of circum¬ 
stances bringing the case within ex¬ 
ceptions —When a person is accused of 
any offence, the burden of proving the ;ex- 
iste-Fce of circumstances bringing the case 
within any of ihe general exceptions in the 
Indian Penal Code, or within any special 
exception or proviso contained in any other 
part of the same Code, or in any law defin¬ 
ing the cffence, is upon him, and the Court 
shall presume the absence of such circum* 
stances -—Evidence Act (I. of 1872), s. 
105. 

A chaukidar wounding a thief to effect 
his arrest was held to be justified by the 
circumstances. —The wounding of a thief 
by a chaukidar in order to his arrest wdS 
held under the circumstances to be justifi¬ 
able.— Queen r. Protab Chaukidar, 2 
W. R. 9. [Campbell and Glover, jj. Jan. 
16, 1^*65.] 

A police-officer's duty in respect of the 
arrest and detention of accused persons. 
^Exposition of a police-officer':! powers of 
arre>t and detention of accused persons and 
witnesses with a view to the suppression of 


the practice of torture. Markby, J., adds ; 

“ At the expiration of 24 hours, unless the 
special order has been obtained the prisoner 
must either be discharged or sent on to 
the Magistrate, and any longer detention is 
absolutely unlawful; and though the Code 
is not MU express upon the place at the time 
of confinement, still, we think, it is perfectly 
clear that it was intended that, where a 
police-ofTicer arrested any person, the prison¬ 
er should not be kept in confinement in any 
place which the subordinate officer might 
select, but that he should, if possible, be sent 
immediately to the police-station, and be 
placed in the custody of the officer in charge 
of the sia'ion, who is the person entrusted 
by the Act with the conduct of the enquiry,— 
Queen v Beharv Sing, 7 W. R. 3. [Kemp 
and Markby, JJ. Jan. 4, 1867.] 

A policeman torturing a man by order 
of a superior officer: Nothing but fear 
of instant death is a legal defence. — 
Nothing but fear of instant death is a de¬ 
fence for a policeman who tortures any one 
by Older of a superior. The maxim re^ 
spondeat superior has no application in such 
a case. Under the Bombay Police Act (IV. 
of 1890) every police-officer is bound to 
shelter a per.-on in custody, and to arrest 
persons committing assaults likely to cause 
grievous bodily injury. H he omits to per¬ 
form this duty, he is guilty of abetment. 
When the law imposes a duty to act on a 
person, his illegal omission to act renders 
him liable to punishment.— Qubbn-Em- 
PRE5S V. Latif Khan, I. L. R., 20Bom. 394. 
[Jardine and Ranade, JJ. Mar. 12, 1895.] 


77. Nothing i.s an offence which is done by a Judge when acting judicially 
Act of ludge when acting the cxercisc of any power which is, or which in 
judicially.' good faith hc believes to be, given to him by law. 


Protection of judictai officers where 
they act in good faith. — According to 
Act XVIII, 01 1850 (an Act for the Pro¬ 
tection of Judicial Officers), no Judge, Ma 
gistrate, Justice of the Peace, Collector, or 
other person acting judicially, shall be liable 
to be sued in any Civil Court for any act 
done, or ordered to be done, by him in the 
discharge of his judicial duty, whether or 
not within the limits of his jurisdiction : 
Provided that he, at the time, in good 
faith, believed hiiDfi^elf to have jurisdiction 
to do or order the act complained of ; and 


no officer of any Court or other person 
bound to execute the lawful warrants or 
orders of any such Judge, Magistrate, Jus¬ 
tice of the Peace, Collector, or other person 
acting judicially, shall be liable to be sued 
in any Civil Court for the execution of any 
warrant or order which he would be bound 
to execute, if within the jurisdiction of the 
person issuing the same. 

A Magistrate, not acting reasonably, 
carefuHy. and dreumspeeffy, cannot be 
said to have, in good futh, belteved him- 
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self to have juriadiction*— Held that a 
Magistrate who failed to act reasonably, 
carefully, and circumspectly cannot be said 
to have, *' in good faith, believed himself to 
have jurisdiction,” within the meaning of 
Act XVIII. of 1850 ; and consequently that 
he cannot claim the protection of that Act 
in an action brought against him in a Civil 
Court. — ViTHOBA Malhari V. Arthur 
King Corfibld, 3 Bom. H. C. R. App. i. 
[Yardley, C J. June 16, 19, 20, 23, 25. 
*8550 

A Magrjstrate, not actine reasonably, 
carefully, and circumspectly, cannot be 
said to have, in good faith, believed him¬ 
self to have jurisdiction.— that nei¬ 
ther Act XVllI. of 1850 nor sections 68and 
212 tf the Code of Criminal Procedure pro¬ 
tects a Magistrate who has failed to act 
reasonably, carefully, and circumspectly in 
the discharge of his duties. Vit/ioba Mal~ 
kari V, Corfield (3 Bom. H. C. R. App. 1) 
followed.-^ VinaVAK Divakarv. Bae Itcha, 
3 Bom. H. C. R. A. C. 36 [Westropp, 
Tucker, and Warden, JJ. Sep. 18, 1S65.] 

A Judge wilfully acting beyond his ju¬ 
risdiction—Wilful abuse of his authority 
by a Judge, that is, wilfully acting beyond 
his jurisdiction, is a good cause of action by 
the party who is thereby injured — Ammiap- 
PA MuDAti V. Moulavi Mahomed Mustafa 
Saib, 2 Mad. H. C. R. 443. [Frere and 
Innes, ]J. Nov. 4, 1865.' 

Judicial officers not protected from 
being sued in a Civil Court for acts not 
done in good fiuth. —Act XVIII. of 1850 
does not protect Judicial OfHcers from being 
sued in a Civil Court, except in respect of 
acts done by them in good faith in the dis¬ 
charge of judicial functions. When a plaint 
is presented to a Judge against such an offi¬ 
cer, which complains of a wrongful act on 
the part of that officer, the Judge is bound 
to receive the plaint, and to leave it to the 
defendant to plead Act XVIll. of 1850.— 
Venkat Srinivas V. J. F. Armstrong, 3 
Bom. H C-R. A C.47. [Westropp,Tucker, 
and Warden, JJ. Nov 30, 1865.] 

A Magistrate who has not acted with 
due care and attention is not protected by 
Act XVIll. of 1850— Act XVIir. of 1850 
does not protect a Magistrate who has not 
acted with due care and attention. A Ma¬ 
gistrate cannot be said to have in good faith 
believed himself to have jurisdiction to do, 
or order, an act complained of, unless, in 
arriving at that belief, he acted reasonably, 
circumbpectly, and carefully He is not 
protected against personal liability for a 
Utisconstruction of the law unless his pro¬ 
ceedings have been in other respects regular, 


and his views of the law is such as a reason¬ 
able and careful man might take. Govern¬ 
ment has no right summarily to appropriate 
or destroy private property mereiv because 
it considers that doing so would be for the 
public convenience The Government and 
its officers are just as much bound to pro¬ 
ceed in such matters according to law as are 
private individuals, and are just as much li¬ 
able in damages for illegally appropriating 
or destroying property for the purpose of 
adding to the convenience of the public as 
is a private individual who appropriates or 
destroys property for his own convenience. 
In case of an unlawful obstruction or nui¬ 
sance. a Magistrate proceeding under Ch. 
XX. of the Criminal Procedure Code 
should call upon the person who caused the 
same either to remove it, or to show cause 
why it should not be removed within a 
reasonable time. If the party appears to 
show cause, the Magistrate should proceed 
in a judicial manner, giving him full and 
fair opportunity of protecting himself.— 
Takucknath Mookbrjbe e. The Collkc- 
TOR ot Hooghi.'i on bbhalf of Govern¬ 
ment, 13 W. R. C. R. 13 ; 4 B. L. R. A. C. 
37. ' Jackson and Maepherson, JJ. Jan. 

5 . *870-] 

A Magistrate who had ordered the re¬ 
moval of a house as a nuisaace and ob¬ 
struction to the public thoroughfare was 
held to have had no jurisdiction. —The 
first defendant, acting as a Magistrate, 
ordered the removal of the plaintiff's house 
under s. 308 of the Criminal Procedure 
Code, upon the ground that it was a nuisance 
and obstruction to the public thorough¬ 
fare Held that the house was neither an 
obstruction nor a nuisance, und that the 
first defendant had no jurisdiction to direct 
its removal; but the first defendant having 
acted in his judicial capacity, and in good 
faith believed himself at the time to have 
jurisdiction, a suit for damages could not be 
maintained against him.^-SsSHAiYANOAR v. 
R. Ragunatha Row, % Mad H. C, R. 345. 
[Scotland, C.J , and Holloway, J. June 20, 
1870.] 

A Magistrate ordered the cutting of 
a bund: A suit for damages does not lie 
against him, as he acted judicially, and 
within his jurisdiction. —A suit for dama¬ 
ges does not lie against a Deputy Magis¬ 
trate acting judicially and within bis juris¬ 
diction. A Deputy Magistrate has no legal 
authority to order the cutting of a bund, or 
otherwise to interfere with it, except by a 
proceeding held as prescribed in Ch. XX. 
of the Criminal Procedure Code, under 
which he is bound to fix a day on which the 
owner of the bund may shew cause why it 
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should not be cut, and to give a full and fair 
opportunity of being heard and of pro¬ 
tecting himself. A proceeding under Ch 
XX., if regular, and such as the law pre¬ 
scribes, is a Judicial proceeding. But mere 
irregularity or incompleteness of procedure, 
such as holding inquiry through the police 
instead of conducting it personally, does 
not affect the jurisdiction of a Magistrate 
acting under that law, or render him liable 
to an action for damages. A party who 
forces himself into a suit as defendant is as 


much a defendant in all respects as if he had 
been originally named a defendant by the 
plaintiff, and if issues raised by him as 
between himself and the plaintiff are pro¬ 
perly tried, the judgment thereon will bind 
the parties whatever be the judgment on 
the original question between the plaintiff 
and those whom he sued.— Collbctor ok 
Hooghly on bbhalf op Govkrnmint V. 
Tarucicnath Mookkrjbb, 16 W. R. C. R. 
63; 7 B- L. R. A. C. 449. [Jackson and 
Macpherson, JJ. June i(^ 


78 . Nothing which is done in pursuance of, or which is warranted by, the 
Act done pursuant to the judgment or order of a Court of Justice, if done 
judgment or order of Court. whilst such judgment or order remains in force, is an 
offence, notwithstanding the Court may have had no jurisdiction to pass such 
judgment or order, provided the person doing the act in good faith believes that 
the Court had such jurisdiction. 


Protection to parties if they act bona 
fide. —It has been observed by their Lord¬ 
ships in the Privy Council that “there can 
be no rule more firmly established than 
that, if parties bond fidt, and not absurdly, 
believe that they are acting in pursuance of 
Statutes and according to law, they are 
entitled to the special protection which the 
Legislature intended for them, although they 
have done an illegal act.— KicharuSpoonsr 
and Bomanjks Nowrojrb V Jubnow, 4 
Moo 1 . A. 353, at p. 379. [Lord Brougham, 
Lord Langdaie, Lord Campbell, the Right 
Hon. Dr. Lushington, and the Right Hon 
T. Pemberton Leigh. Feb. 19, 1848, and 
Feb, 14. 1850.] 

Police-officer act ingunder the authority 
of a warrant —When any action cr pro¬ 
secution shall be brought, or any prcceed- 
inga held against any police-officer for any 
act done by him in such capacity, it shall be 
lawful for him to plead that such act was 
done by him under the authority of a war¬ 
rant issued by a Magistrate Such plea 
shall be proved by the production of the 
warrant directing the act, and purporting to 
be signed by such Magistrate; and the de¬ 
fendant shall thereupon be entiiled to a 
decree in his favour, notwithstanding any 
defect of jurisdiction in such Magistrate. 
No proof of the signature of such Magistrate 
shall be necessary unless the court shall see 
reason to doubt its being genuine. Pro¬ 
vided always that any remedy which the 
party may have against the authority issuing 
such warrant shall not be affected by any¬ 
thing contained in this section. — Police 
Act (V. OP 1861), s, 43 

Arrest of judgmeat-debtor within pre¬ 
cincts of Court with some show of violence 
and contempt.— The arrest, under civil pro¬ 


cess, of a judgment-debtor going to a Court 
in obedience to a cilaiion to give evidence, 
and made within the precincts of that Court, 
and with some show of violence and contempt 
of Court, does not entitle the officers making 
the arrc.st to protection under s. 78, Penal 
Code.— Thacoordoss Nundbe e. Shunkur 
Rov, 3 W. R, 53. [Kemp and Seton-Karr, 
JJ. July 24, 1865.3 

Bailiff no authority to break open a door 
by force. —A Civil Court's bailiff, in exe¬ 
cuting a process again!>t the moveable pro¬ 
perty of a judgment-debtor, has no authority 
to use force and break open a door or gate,— 
John Anderson v. ] McQuben, 7 W. R. la. 
[Kemp and Glover, JJ. Jan. 14, 1867.] 

A judicial officer issues awariant, which 
he had authority to issue, and sentences 
accused to three years' rigorous imprison¬ 
ment and fine of Rs. 500 under ss. ^9 and 
411 , Penal Code . He levies fine by dis¬ 
tress and sale of cattle, before date fixed 
for sale : He was held protected, thongh 
he had acted with gross and culpable ir¬ 
regularity.— Tnder Act XVlll. of 1850, 
where an act done or oidered to be done by 
a judicial officer in the discharge of his 
judicial duties is within the limits of his 
Jurisdiction, he is protected whether or not 
he has discharged those duties erroneously, 
irregularly, or even illegally, or without 
lievifig in good faith that he had jurisdiction 
to do the act complained of. Where the 
act done or ordered to be done in the dis¬ 
charge of judicial duties is without the 
limits of the officer’s jurisdiction, ha is pro¬ 
tected if, at the time of doing or ordering it, 
he in good faith believed himself to have ju¬ 
risdiction to do or erdtr it. The word “juris¬ 
diction “ is used in Act XVIlI of 1850 in 
the sense in which it was used by the Privy 
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Council ID Caldtr v. Halket (a Moo. 1 . A. 
093)* U means authority or power to act 
in a matter, and not authority or power to 
do an act in a particular manner or form. 
A judicial ofHcer who, in the discharge of his 
judicial duties, issues a warrant which he 
has authority to issue, though the particular 
form or manner in which he issues it is con¬ 
trary to law, acts within and not without the 
limits of his jurisdiction in this sense. 
Where a Magistrate of the first class having 
sentenced an accused person to three year^" 
rigorous imprisonment and Rs 500 fine un¬ 
der ss. 379 and 411 of the Penal Code, and 
having issued a warrant, purporting to act 
under 5. 386 of the Criminal Procedure 
Code, for the levy of the fine by distress 


and sale of cattle belonging to the accusedi 
sold such cattle before the date fixed for 
the sale, and in contravention of Form 37, 
Sch. V,, and s. 554 of the Code, and Form 
D in Ch. V. of the Circular Orders of the 
High Court: Held that he was acting in 
the discharge of his judicial duty within his 
jurisdiction as a Magistrate of the first class; 
that, under such circumstances, ic was im¬ 
material that he did not, in good faith, be* 
lieve himself to have jurisdiction to sell the 
property in the manner he did ; and that the 
fact that he acted with gross and culpable 
irregularity did not deprive him of the pro- 
tection afforded by Act XVIII. of i8so. 
—Teybn V . Ram Lai, I. L. R., 12 Ail i'i5. 
[Edge, C.J., and Tyrrell, J. Jan. 31, 1890] 


79 . Nothing is an offence which is done by any person who is jusLided 
Act done by a person justi- hy law, or who, by reason of a mistake of fact, and 
Red,or by mistake of fact be- not by reason of a mistake of law, in goo.i faiih be¬ 
lieving himself justified, by ijgves himself to be justified by law, in doino- it. 


law. 


lllustr alien. 


A sees Z commit what appears to A to be a murder. A, In the exercise, to the best 
of hU judgment exerted in good faith, of the power which the law gives to all persons 
of apprehending murderers in the fact seizes Z in order to bring Z b-^fore the proper 
authorities. A has committed no offence, though it may turn out that Z was acting in 
self-defence. 


AcUag mistakenly without jurisdiction. 
—«The 3 i 8 t Geo. 111 ., c. 70, s. 24, protecting 
Provincial Magistrates in India from ac¬ 
tions for any wrong or injury done by them 
in the exe cise of their judicial offices does 
not confer unlimited protection, but places 
them on the same footing as those of Eng¬ 
lish Courts of a similar jurisdiction, and 
only gives them an exemption from liability 
when acting bend fide In cases in which 
they have mistakenly acted without juris¬ 
diction. Trespass will not lie against a 
Judge for acting judicially, but without 
jurisdiction, unless he knew, or hid the 
means of knowing, of the defect cf jurisdic¬ 
tion, and it lies upon the plaintiff, in every 
such case, to prove that fact.— Caldrr v. 
Halket 2 Moore’s 1 , A. 293 [Lord Broug¬ 
ham, Mr. Baron Park^, Mr. Justice) Bosan- 
quet, and the Right Hon. Dr. Lushington. 
Dec. 5, ig59i and July 4 and 8, 1S40.] 

Wounding of thief by chankidar. —The 
wounding of a thief by a chaukidar in order 
to his arrest was held under the circum¬ 
stances to be justifiable.^QuRBN v. Protau 
Chankidar, a W. R. 9; 4 R. J. P. 165. 
[Campbell and Glover, jj. Jan 16, 1865 ] 

Apolice-ofificer who did not act in good 
fkltil not protected.— The general excep¬ 
tion provided by s. 79 of the Penal Code, and 


the power conferred by cl. 5, s. 100 of the 
Code of Criminal Procedure, was held not to 
protect a police-officer who did not act in 
good faith, re., with due care and attention. 
Cl. 5, s 100 ot the Criminal Procedure Code, 
refers to property which is proved to have 
hem stolen, and not to anything which a 
potic}-offic*-rmay cho:)seto imagine h3^been 
.st>len. Where a police-officer refused to 
let a person go home until he had given bail, 
he was held to have been guilty of wrongful 
restraint under s. 339 of the Penal Code.— 
Sheo Sarun Sahai e. Mahomed Fazil 
Khan. 10 W. R 20 [Loch and Glover. M. 
July 17, 1868.] 

A sub-inape ctor not eacercising any care 
or attention at alL^The following facts 
were held to show that a polic^-offict r did 
not act in good faith, that is, with due care 
and attention : “ He sees a horse tied up, 
without any attempt at concealment, in 
Bookoo's premises; and because the animal 
happens to resemble one which his father 
had lost a short time previously, he jumps 
at once to the conclusion that Bookoo has 
either stolen the horse himself, or has pur¬ 
chased it from the thief; and he compels 
Bookoo to ac 'ount for his possession accord¬ 
ingly. He finds that Bookoo bought the 
animal from one Sheo Sarun Sahai; so he 
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sends ior that indlvidnal, charges him with 
the thefti and compels him to give bail for 
his appearance whilst an investigation is 
pending. The sub-inspector never sent for 
the supposed owner of the horse, nor took 
the trouble of getting anj credible informa¬ 
tion as to wbetbcr it was his father's horse 
or not. Had he done so, be would have 
found that that horse had already been found 
in another plaos; but, without waiting for 
such information, and without making any 
further inquiry, he at once held Sheo Sarun 

bail as a person suspected of having come 
by the animal dishonestly Cl. 4i s. 54 of 
(he Criminal Procedure Code, x8tf2, refers 
to property which is proved to have been 
stolen, and not to anything which a police- 
officer may choose to imagine has been 
stolen." Upon the above facts the High 
Court held that the sub-inspector had not 
only not acted with due care and attention, 
but haul not exercised any care or attention 
at all. — Shko Sarun Sahai v. Mahomkd 
Fazil Khan, 10 W. R. 9 o. [Loch and 
Glover, JJ. July 17, 1868.] 

A Magr^strate sued for damages for or¬ 
dering removal of a house: Good faith : 
Suit msmissed —The first defendant,acting 
as Magistrate, ordered the removal of the 
plaintiff's house under s. 308 of the Crimi¬ 
nal Procedure Code (Act XXV. of 1861) 
upon the ground that it was a nuisance and 
obstruction to the public thoroughfare field 
that the house was neither an obstruction nor 
a nuisance, and that the first defendant had 
no Jurisdiction to direct its removal ; but the 
first defendant having acted in his judicial 
capacity, and in good faith believed himself 
at the time to have jurisdiciian, .'l suit fur 
damages could not be maintained against 
him. — Skshaivangar v. R. Ragunatha 
Row, 5 Mad H. C. Rep. 345. [Scotland, 
C.J., and Holloway, j. June 20, 1870.] 

A Magistrate sued for damages for 
directing demolition of a house : Good 
faith : Suit dismissed.—Suit tn recover 
damages from defendant. Deputy Magistrate 
of the xillah of Trichinopoly, for a trespass 
alleged to have been committed in execution 
of an order made by him under s 311 of the 
Criminal Procednre Code (Act XXV of 
i86t), directing the demolition of the plaint- 
ifPs house as being a nuisance to a public 
thoroughfare. Defendant denied his liabili¬ 
ty, alleging in Juatification of his order that 
he believed the house to be obstructive to 
public comfort, and proceeded in accordance 
with ss. 308, 31O1 and 311 of the Criminal 
Procedure Code, and that, having acted in 
good faith in discharge of hts dnties as a 
Magistrate, he wax protected by Act X VIII. 
of 1850. The Usties settled were (r) whether 
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the house was au obstruction and nuisance 
within 8. 308 of the Criminal Procedure 
Code; ( 3 ) whether the defendant acted in 

ood faith in the discharge of his public 

uty in ordering the removal of the bouse; 
(3) whether the plaintiff was entitled to the 
amount of damages claimed. The Civil 
Judge held, upon the first issue, that the 
defendant had no jurisdiction to order the 
removal of the house ; upon the second issue, 
that defendant had not acted with due care 
and attention, but from feelings of personal 
animosity towards plaintiff, and was, there¬ 
fore, not protected by Act XVIIl. of 1850. 
Upon the third issue, he assessed the dam¬ 
ages at Rs. 500. The defendant appealed, 
relying mainly upon the objection that no 
action lay against him, inasmuch as, first 
it had not been shown that he acted without 
jurisdiction in making the order complained 
of; and. secondly, that, even if he had acted 
without jurisdiction, he acted believing at the 
time in good faith that he had jurisdiction, 
and was, therefore, entitled to the protection 
given by Act XVUl. of 1850. Held, upon 
the first point, that an entire absence of Juris¬ 
diction upon the first point had been shown. 
Upon the second point, that the facts of the 
case furnished no reasonable or probable 
ground for belief in the existence of juris¬ 
diction by a Magistrate of ordinary qualifi¬ 
cations ; that the defendant must, therefore, 
be held not to have entertained that belief 
in good faith, unless the provisions of the 
Criminal Procedure Code, under which he 
acted, admit of the view that he might, not 
unreasonably, think that it was probably 
intended to apply to such an annoyance as 
that complained of; that, however, those 
provisions were open to such a misunder¬ 
standing and misapplication by a Magistrate 
of ordinary qualifications, and consequently 
that the suit should be disnaisaed.-^RAou- 
NADA Rau o. Nathamuni Thathamyvan- 
I'.AR, 6 Mad. H. C. Rep. 433. [Scotland, 
C J., and Holloway, J April 17, May 8, 22, 
and Nov. 27, 1R71 j 

What a plaiat against a Judge for issu¬ 
ing an illegal order should aver.^A plaint 
against a judge, averring that the Judge 
knowingly and maliciously issued an illegal 
order to the plaintiff’s injury, does not dis¬ 
close a sufficient cause of action against the 
judge. It must not only aver that the Judge 
had no jurisdiction, but also that he had 
no reasonable and probable cause for sup¬ 
posing that he had jurisdiction.— Pralhad 
V. A. C. Watt, 10 Bom. H. C. Rep. 346. 
[WestJ. Aug. 28. 1873] 

Removal by Magistrate of obstruction 
is not a judicial Mt ; Suit will lie.-* The 
removal by a Magistrate of an obstruction 
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in the exercise of the powers conferred upon 
him by Sch* K, cl. i of Ben. Act VI of ito 8| 
ts not a judicial act; and the Magistrate is, 
therefore, not protected by Act XVIII. of 
1850 from a suit in the Civil Court to try 
the question of the right of the person 
against whom the order was made to create 
the obstruction and for damages.—CHUNliSR 
Narain Singh v. Bkojo Bullub Gooie, 14 
B« L. R. 354; ax W. R. 391. [Couch, CJ , 
and Jackson and Ainslie, JJ. Mar. 24,1874.] 

Raiyats resisting distraint of crops not 
protected by a. 79 -** sre not pro¬ 
tected by this section for resistance to dis¬ 
traint of crops where the zemindar’s people 
enter upon the crops with the intention of 
distraining after notice under s. 116, Act X. 
of 1859 —Reci. V. Kakhai Shaiiu, 23 W. R. 
40. [Glover and Micter, ]]. Feb. 27, 1875 ] 

When zanundar can exercise right of 
pripate distraint of crops.—A zammdar is 
justified in exercising his right of private 
distraint of crops, if he has served the de¬ 
faulters with written notices under Act X. 
of 1859, s. 116; and, in such a case, raiyats 
who knowingly resist the distraint are not 
protected by the Penal Code, s. 79. But if 
the zemindar’s people enter upon crops with 
the intention of distraining without notice, 
the raiyat owners are justiBed in considering 
such action as trespass, Would 

the raiyat in the Utter case be protected by 
the provisions of the Penal Code ss. 97 and 
99, in preventing the distraint, and confining 
the men employed to make it.— Queen v. 
Kanhai Shahu, 33 W. R. 40 [Glover and 
Mitter, JJ Feb. 27, 1875.] 

A commanding officer who having had 
an insane person arrested held not to be 
protected.— Act XVlll. of 1850 is for the 
protection of judicial officers acting judicial¬ 
ly and of officers acting under their orders. 
An officer commanding in cantonments, 
acting bondfidt in the discharge of his public 
du*'y, and under the belief that a person was 
dangerous by reason of insanity, caused him 
to be arrested in order that he might be 
examined by mcdrcaJ officers, and caused 
him to be detained in his house for that pur¬ 
pose, he r ot being a dangerous lunatic. The 
medical officers, while, reporting him sane, 
recommended that he should be placed under 
the observation of the civil surgeon of the 
station, for which purpose the same officer 
caused his further detention The com¬ 
manding officer, who, under Act XXII. of 
1864, 8x1, had control and direction of the 
police in the cantonment, did not proceed, 
or intend to proceed, under s. 4 of Act 
XXXVI. of 1858. Held that, although his 
belief might have justified the commanding 
officer if he had proceeded under the provi¬ 


sions last mentioned, yet he, not having 
done so, and not having any legal authority 
for what he had done, was not protected 
from liability in respect of the above acts. 
—Sinclair v. Broughton, I. L R., 9 Cal. 
341. [Sir Barnes Peacock, Sir M E. Smith, 
Sir R. P. Collier, and Sir J. Mellor, JJ. 
June 03, 1882.] 

Calling out ^'amen” aloud.— A masjid 
was used by the members of a sect of Ma- 
homedans called the Hanifis, according to 
whose tenets the word *' amen ” should be 
spoken in a low tone of voice. While the 
HaniBs were at prayers, R, a Mahomedan 
of another sect, entered the masjid, and, in 
the course of the prayers, according to the 
tenets of his sect, called out "amen** in a 
loud tone of voice. For this act he was 
convicted of voluntarily disturbing an as¬ 
sembly engaged in religious worship, an 
offence punishable under s. 296 of the Penal 
Code, The Full Bench (Mahmood, J., 
dissenting) ordered the case to be re-tried, 
and that, in re-trying it, the Magistrate 
should have regard to the following ques¬ 
tions, namtiy ; (i) Was there an assembly, 
lawfully engaged in the performance of reli¬ 
gious worship ? (2) Was such assembly, 

in fact, disturbed by the accused? (3) Was 
such disturbance caused by acts and con¬ 
duct on the part of the accused by which he 
intended to cause such disturbance, or which 
acts and conduct, and at the time of such 
arts and conduct, he knew or believed to be 
likely to cause such disturbance ? Held by 
Mahmujd, J., that the discussion occasioned 
by the act of the accused having, presum¬ 
ably, taken place during the interval when 
the prayers were not going on, the assembly 
was not at that time * engaged in the per¬ 
formance of religious worship," and was not 
" disturbed ” within the meaning of s. 396 
of the Penal Code ; that, in reference to the 
terms of s 39 of the Code, the accused did 
not disturb the assembly voluntarily; ” 
that he was justified by the Mahomedan 
ecclesiastical law in entering the mosque, 
and joining the congregation in saying the 
word " amen " loudly if he thought fit, and 
his conduct fell within the purview of s. 79 
of the Penal Code, and was, therefore, not 
an offence under $. 296 Beatiy v. GilU 
hanks (L R , 9 Q. B. 13 . 308) r^erred to. 
Also per Mahmood, J., that, having regard 
to the guarantee given by the Legislature in 
s. 24 of Act VI. of 1871 (Bengal Civil Courts 
Act), that the Mahomedan law shall be ad¬ 
ministered in all questions regarding "any 
religious usage or institution," the Court 
was bound by s 57 1 * ^ 1872 (Evi¬ 

dence Act) to take judicial notice of the 
Mahomedan Erclesiaatical Law, and the 
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rules of that Uw need not be proved by imprisonment. HHd, by the High Court, 
mecific evidence. — QubbN’Emprsss v. that the conviction was wrong. The aC' 
Ramzan. 1 . L. R., 7 All. 461. [Petheram, cused having, under the circumstances of 
C.J,. and Straight, Oldfield, Brodhurst, and the case, an honest suspicion that the cloth 
Mahmood, JJ. Mar. 7, 1885.] in the possession of the complainant was 

stolen property, was justified in putting 
A policeman honestly suspecting a per- questions to the complainant, the answers 
sop who was carrying rtolen cloth put him to which might clear away his suspicions, 
some questions, and then arrested him, the and having received answers which were not, 
answers being unsatisfactory; The police- in his opinion, satisfactory, he acted under 
man was prosecuted, and convicted of a belief that he was legally justified 

wrongful confinement: The conviction in detaining what he suspected to be stolen 
was quashed, it being held that the police- property. The putting of questions to the 
officer had acted bona fi,de.-*On the 29th complainant, not for the purpose of causing 
December 1867, the accused, a poIice-con> annoyance or from idle curiosity, bui in order 
stable, was on duty at a temporary post near to clear up his suspicions, was an indication 
the Arthur Crawford Market. His turn of of good faith, as defined in s. 52 of the Penal 
duty lasted from 4 to 7 a.m. Between 6-30 Code (Act XLV. of i860). He was, there- 
and 7 A.M., he saw the complainant carrying fore, protected by s. 79 of the Code. Even 
under his arm three pieces of cloth. Sus- though the art of the accused in detaining 
pecting that the cloth was stolen property, the cloth might not have been strictly justi- 
he went up to the complainant, and question- fiable by law—that is, even though there 
ed him. In answer to one of the questions might not have been a complete basis of fact 
the complainant stated that the cloth was to justify a reasonable suspicion that the 
made in England. The accused, noticing cloth was stolen property—still the com- 
that rach piece bore Gujarathi marks, and plainant had no right of private defence 
not knowing that such marks are placed on under s. 99 of the Code, as the accused was 
English-made goods, concluded that this a public servant acting in good faith under 
statement was fdlse, and that the cloth had colour of his office, and his act was not one 
been stolen. He took hold of one of the which caused the apprehension of death or 
pieces of cloth in order to examine it more of grievous hurt. The complainant was not 
closely. The complainant objected to this, justified in refusing to allow the accused to 
and there was a scuffle between them for inspect the cloth, in snatching it from his 
the possession of the cloth. The accused hands, and in scuffling with him. He was, 
then arrested the complainant, and took him therefore, legally arrested under s. 54, cl. 5i 
to a European Inspector, to whom he stated of the Criminal Procedure Code (Act X. of 
the fa^'ts, alleging that he had arrested the 1882), for obstructing a police-officer while 
complainant because he had assaulted him. acting in the execution of his duty. Held, 
The Inspector, seeing that the compldinant also, that the High Court will exercise its 
was an old man, and on the accused saying powers under ss. 435 and 439 in the interests 
he was not hurt, let the complainant go. of justice in exceptional cases, as where the 
The complainant then lodged a complaint enquiry in the lower Court has been faulty, 
before the Acting Chief Presidency Magis- —Bhawoo Jivaji v. Mulji Dayal, I. L. R , 
trate, charging the accused with wrongful 12 Bom. 377. [Birdwood and Parsons, ]J. 
restraint and wrongful confinement, offences Mar. 22, 1888 ] " 
punishable underss. 341 and 342, respective¬ 
ly, of the Penal Code (Act XLV. of 1S60) Mistake of fact: Act done in good faith 
The defence was that the complainant had under belief it is justified by law by stop- 
assaulted the accused, and had been, on that ping and examining a palki. —A Comt- 
Bccount, arrested and kept in confinement peon, accompanied by two of the decree- 
until released by the Inspector of Police, holder’s men (petitioners), went to execute 
The Magistrate found that there was no a warrant of arrest against the judgment- 
justification for the suspicion which the ac- debtor M. A palki with closed doors was 
cused professed to entertain ; that there were noticed to be conning out of the male apart- 
no reasonable grounds for questioning the ment of M's house. The petitioners, believ* 
complainant about the cloth in his posses-' ing that M was effecting his escape in that 
sion ; and that the scuffle was caused solely palki, stopped it, and examined it, although 
by the action of the accused in treating the the persons accompanying the palki protest- 
complainant, without any valid reason, as a ed. and said there was a lady in it. Admit- 
suspected thief. The Magistrate convicted tedly, there was in the palki a parda-naskin 
the accused of wrongful confinement under lady of rank. Held that, having regard to 
a. 342 of the Penal C^e (Act XLV. of i860), the terms of s. 79 of the Penal Code, a con- 
and sentenced him to four months’ rigorous viction of the petitioners under s. 341 was 

[ 83 



GENERAL EXCEPTIONS, 


S£C« So.] 


[Chap. iV. 


not right.—K anai Lal Gowala v. Qubbn- 
Emprsss. 1 . L. R., 24 Cal. 885. [Ghose and 
Wilkins, JJ. July 26, 1897.] 

In charc^es exceptions need not be re- 
pentedL*—'This chapter has been framed in 
order to obviate the necessity of repeating 
in every penal clause a considerable num¬ 
ber of limitatirns. Some limitations relate 
only to a single provision, or to a very small 
class of provisions. Thus, the exception in 
favour of true imputations on character ^cl. 
470} is an exception which belongs wholly to 
the Jaw of defamation, and does not alfect 
any other part of the Code. The exception 
in favour of the conjugal rights of the hus¬ 
band (cl 359) is an exception which belongs 
wholly to the law of rape, and does not af¬ 
fect any other part of the Code. Every such 
exception evidently ought to be appended 
to the rule which it is intended to modify 
But there are other exceptions which are 
common to all the penal clauses of the 
Code, or to a great variety of clauses dis¬ 
persed over many chapters. Such are the 
exceptions in favour of infants, lunatics, 
idiots, persons under the influence of deli* 
rium ; the exceptions in favour of acts done 
by the direction of the law, of nets done in 
the exercise of the right of self defence, of 
acts done by the consent c.f the party harm¬ 
ed by them It would obviously be inconve¬ 
nient to repeat these exceptions several 
times in every page. We have, therefore, 
placed them in a separate chapter; and we 
have provided that every definition of an of¬ 
fence, every penal provision, and every illus¬ 
tration of a definition or penal provision, 
shall be construed subject to the provisions 
contained in that chapter.—P, C, Note B. 
IS' 

80 . Nothing is an oilence which 
Accident in doing a lawful without any 
act- doing of a 

means, and with proper care and cauti 


Protection of officers, — No prosecution 
against any Magistrate, military officer, 
police-officer, soldier, or volunteer, for any 
act purporting to be done under this chapter 
(IX., Unlawful Assemblies), shall be insti¬ 
tuted in any Criminal. Court, except with 
the sanction of the Govern or-General in 
Council \ and (a) no Magistrate or police- 
officer acting under this chapter in good 
faith ; \b) no officer acting under s. 131 in 
gord faith ; (r) no person doing any act in 
good faith in compliance with a requisition 
under .s 128 or .s. 130, and (d) no inferior 
officer, or soldier, or volunteer, doing any 
act in obedience to any order which under 
iniiiiary law he was bound to obey, shall be 
deemed to have thereby committed an of¬ 
fence.— Ckim. Pro, Code (Act V. ok 1898), 
s. 132. 

Every man must be presumed to know 
the law. —Mistake or ignorance of law is 
110 ground of defence, the general rule being 
that every person who has capacity to un¬ 
derstand the law is presumed to have a 
knowledge of it. And so far is this princi¬ 
ple carried, that it has been held that a for¬ 
eigner could not be allowed to show as a 
justification of his act (though he might in 
mitigation of puni.-hment) that it was no of¬ 
fence in his own country, and that he was 
not aware it was considered wrong where he 
was tried. And, however hardly it may 
bear in some few cases, it is evident that 
the rule is a necessary one. If a criminal 
could get off by pleading ignorance of law, 
convictions would probably be rare; nor 
('Ould society exist for a year, if even a 
sincere belief in the propriety of his con¬ 
duct could justify any one who chose to 
murder or steal.— Arch, 19. 

is done by accident or misfortune, and 
criminal intention or knowledge, in the 
lawful act in a lawful manner by lawful 


Jilu^iration, 

A is at a work with a hatchet ; the head flies off, and kills a man who is standing by. 
Here, if there was no want of proper caution oh the part of A, his act is excusable, and 
not an offence. 


Accident caused by runaway horses.— 
Where a horse ran away with its rider, kill¬ 
ing a passer-by, it was held that this was a 
pure accident, and the rider was not held 
liable, as he had lost all control over the 
animal {Holmes v. Afather^ L. R.. lo Ex. 
s6i); but where two omnibuses were racing, 
and one ran over a passer-by, it was held 
that this was not an accident, and that the 
driver was liable, because he had so urged 
his horses that he could not stop them 


afterwards, he having lost the command of 
them by his own act.—-i Russ. 828. 

Nature of caution the law requires.— 
The caution which the law requires is not 
the utmost caution that can be used, but 
such reasonable precaution as is used in si¬ 
milar cases, and has been found by long 
experience, and in the ordinary course of 
things, to answer the cnd.-*-Ai.JSON '5 CaiM. 

143- 
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Wife accidentally killed with a gun 
not known to be loaded.—A man, having 
discharged his gun, went out to dine. On 
hlB return he took up the gun, and touched 
the trigger. The gun went off killing his 
wife. He was not aware that in his absence 
the gun had been loaded by some one. He 
was acquitted.— Alison's (Jrim. L. 265. 

A g^irl accidentally killed by a shot 
which penetrated her eye. —A man, hav- 
ing loaded a fowling-piece with small shot, 


fired it in a field within an easy shot of a 
high road, which was used by passers-by. 
One of the shots killed a girl who was pass¬ 
ing by. The evidence showt d that the shot 
was really a longonebeingabovefiftyyards, 
and that it proved fatal cwing to one of the 
shots penetrating the child's eye, while the 
other shot hardly penetrated the skin. Un¬ 
der the above circumstances it was held that 
the death was accidental.— Alison’s Ckim. 
L. 144. 


81 . Nothing is an offence merely by reason of its being done with the know* 
Act likely to cau>£ harm, ^^at it is likely to cause harm, if it be done witli- 

but done without criminal in- out any criminal intention to cause harm, and in good 
tent, and to prevent other faith for the purpose of preventing or avoiding other 
*'*’*“■ harm to person or property. 

^Explanation ,—It is a question of fact in such a case whether the harm to 
be prevented or avoided was of such a nature and so imminent as to justify or 
excuse the risk of doing the act with the knowledge that it was likely to cause 
harm. 

Illusirations, 

{a.) A, the captain of a steam-vessel, suddenly and without any fault or negligence 
on his part, finds himself in such a position that, before he can stop his vessel, he must 
inevitably rundown a boat, B, with 20 or 30 passengers on board, unless he changes 
the course of his vessel ; and that, by changing his course, he must incur risk of running 
down a boat, C, with only two passengers on board, which he may possibly clear. Here, 
if A alters hts course without any intention to run down the boatC, and in good faith for 
the purpose of avoiding the danger to the passengers in the boat B, be is not guilty of 
an offence, though he may run down the boat C by doing an act which he knew was 
likely to cause that effect, if it be found as a matter of fact that the danger which he intend¬ 
ed to avoid was such as to excuse him in incurring the risk of running down C. 

{b.) A, in a great fire, pulls down houses in order to prevent the conflagration from 
Spreading. He does this with the intention, in good faith, of saving human life or pro¬ 
perty. Here, if it be found that the harm to be prevented was of such a nature and so im¬ 
minent as to excuse A's act, A is not guilty of the offence. 


Placing the juice of the milk-bush in 
toddy-pots to detect an unknown thief.— 
Held that a person who placed in his toddy- 
pots juice of the milk-bush, knowing that, if 
taken by a human being, it would cause in¬ 
jury, and with the intention of thereby de¬ 
tecting an unknown thief who was in the 
habit of stealing the toddy from such pots, 
and which toddy was drunk by, and caused 
injury to, certain soldiers who purchased it 
from an unknown vendor, was rightly con¬ 
victed, under s. 328 of the Penal Code, of 
* causing to be taken an unwholesome thing 
with intent to injure,’' and that s. 8x, which 
says that. if an act be done without any 
criminal intention to cause harm, it is not an 
offence, " did not apply to the case.—R bu. 
V . Dhana Daji, 5 Bom. H, C- R, S9- [New¬ 
ton and Tucker, JJ. July 23, 1868.] 

A sepoy turning out to extinguish a 
fire, and kicking a chief constable not in 


uniform at a fracas between the sepoys 
and the police. —The accused was a sepoy in 
a Native infantry regiment. On the occasion 
of a fire in the city of Ahmednagar, he and 
the rest of his company turned out to assist 
in extinguishing it. He, with other sepoys, 
was stationed by their officer, with orders to 
keep clear a space in front of the burning 
house, and not to allow any one not in uni¬ 
form to intrude on that space. The police 
under the city chief constable were also 
engaged at the fire: and, on some of them 
coming round from the rear, they were 
Warned off by the sentries. A fracas be¬ 
tween the soldiers and the police took place, 
and the chief constable was kicked by the 
accused For this he was charged before 
the Magistrate, and fined for voluntarily 
causing hurt under s. 323 of the Penal 
Code. In evidence it appeared that the po¬ 
lice attempted to force the military guard 
wbieh had been posted as above stated, and 
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it was further proved that the chief con¬ 
stable was not in unifornii and that the ac- 
euaed did not know who he wasu It was 
not alleged that the kick was unnecessarily 
violent. HM that the conviction was bad. 
The Magistrate having found that the chief 
constable was not in uniform, and that the 
accused did not know who he was, the kick 
was justifiable as given in good faith for ihe 
purpose of preventing much greater harm 
under s. 81 of the Penal Code, and as a 
means of acting up to the military order.— 

g lUBBN-EMPRKSS V. BoSTAN, I. L R , I7 
om. 6a6. Qardineand Telang, JJ. Aug. 
18, 1892.] 

Theft committed from hungrer to pre¬ 
vent starvation. —The following are the re¬ 
marks of the Indian Law Commissioners in 
connection with the above section : ** No¬ 
thing is more usual than for thieves to urge 
distress and hunger as excuses for their 
tbefta. It is certain, indeed, that many 


thefts are committed from the pressure of 
distress so severe as to be more terrible than 
the punishment of thtft, and than the dia« 
grace which that punishment brings with it 
to the mass of mankind. It is equally cer* 
lain that when the distress from which a 
man can relieve himself by theft is more 
terrible than the evil consequences of theft, 
those consequences will not deter him from 
committing theft. Yet it by no means fol¬ 
lows that ir is irrational to punish him for 
theft; for though the fear of punishment is 
not likely to keep any man from theft when 
he is actually starving, yet it is very likely to 
keep him from being in a starving state. It 
is of DO effect to counteract the irresistible 
motive which immediately prompts to theft, 
but it is of great effect to counteract the 
motives lo that idleness and that profusion 
which end in bringing a man to that con¬ 
dition in which no law will keep him from 
committing theft." 


Act of a child under seven 82 - Nothing is an offence* which is done by a 

years of age. child under seven years of age. 

83 . Nothing is an offence which is done by a child above seven years of 
Act of a child, above 7 and Age And under twelve, who has not attained sufficient 
under 12, of immature un- maturity of understanding to judge of the nature and 
dersUndiog. consequences ofhis conduct on that occasion. 


Capacity to do wrong to be measured 
by strength of understanding, not by 
years.—In construing s. 83 of the Penal 
Code, the capacity of doing that which is 
wrong is not so much to be measured by 
years as by the strength of the offender’s 
understanding and judgment. The circum¬ 
stances of a case may disclose such a de¬ 
gree of malice as to justify the application 
of the maxim malitia supN^i €BtaUm, — 
pUBBN V. Mussamut Aimona, 1 W. R. 43. 
^erop and Glover, JJ. Dec. 14, 1865.] 

Incapacity to commit offence arises 
where a child has not attained sufficient 
maturity of understanding.-— An objection 
that the accused is of such an age as not to 
have attained sufficient maturity of under¬ 
standing to judge of the nature and conse¬ 
quences of his conduct is not one of a pre¬ 
liminary character, but rather a matter of 
defence, to be considered with the other 
issues arising in the case. Where the ac¬ 
cused was over seVen years of age, and un¬ 
der twelve, the incapacity to commit an of¬ 
fence only arises where the child has not 
attained sufficient maturity, &c.; such non¬ 


attainment would have apparently to be spe¬ 
cially pleaded and proved. The *' conse¬ 
quences of his conduct " mentioned in s 83, 
Penal Code, are not the penal consequences 
to the offender, but the natural consequen¬ 
ces which flow from a voluntary act. — 
Quern «. Lukhini Agradanini, 22 W. R. 
A?. [Jackson and McDonell, JJ. June 11, 
1874.] 

Discharge of child-thief for want of 
understanoing.-^ The fact that a child has 
been tried for theft and discharged under s. 
215 of the Code of Criminal Procedure, 1872, 
on the ground of want of understanding 
within the meaning of s. 82 of the Penal 
Code, is no bar to the conviction of a per¬ 
son charged under s. 411 of the Penal Code 
with receiving the property alleged to have 
been stolen.— Qubbn o. Krishna, 1 . L. R., 
6 Mad. 373. [Kernan and Muttusami 
Ayyar, JJ. April 24,1883.] 

When maturity of understanding is to 
be presumed.—upon the above section the 
Indian Law Commissioners remark as fol¬ 
lows: "It would seem from this that ma¬ 
turity of understanding is to be presumed 


* See, however, the Indian Railways Act (IX. of 1890), a. 130, as to offences com¬ 
mitted by children against Certain provisions of that Act. 
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in the case of each a chfM anless the nega¬ 
tive be proved on the defence." But, ac¬ 
cording to the English law, during this se¬ 
cond period, ** an infant shall be ptimdfacie 
deem^ to be doli incafax^ and presumed 
to be unacquainted with guilt; yet this pre¬ 
sumption will diminish with the advance of 
the ofiender’B years, and will depend upon 
the particular facts and circumstances of 
his case. The evidence of malice, however, 
which is to supply age, should be strong 
and clear beyono all doubt and contradic¬ 
tion. Russ. log. 

Coofinement in reformatory. — When 
any person under the age of 15 years is sen¬ 
tenced by any Criminal Court to imprison¬ 
ment for any offence, the Court may direct 
that such person, instead of being imprison¬ 
ed in a criminal jail, shall be confined in 
any reformatory established by the Local 
Government as a fit place for confinement, 
in which there are means cf suitable disci¬ 
pline and of training in some branch of use- 


[Ssc. 84, 

ful iiNlastry, or which is kept by a peraon 
willing to obey such rules as the Local Go¬ 
vernment prescribes with regard to the dis¬ 
cipline and training of persons condned 
therein.—C rim. Pro. Coos (Act V. or 
1898), 8. 399, 

Preflnmption that a child has not guil^ 
knowledge.— If a child more than seven 
and under 14 (under the Penal Code, under 
12) is indicted for a felony, it will be left to 
the jury to say whether the offence was com¬ 
mitted by him, and, if so, whether at the 
time of the commission of the offence the 
prisoner had a guilty knowledge that be or 
bhe was doing wrong; and the presumption 
of law is that a child of that age has not 
such guilty knowledge, unless the contrary 
is proved —Per Littfedale, J., in Rem v. 
Owen, 4 C. V. P. 236. And this maturity of 
understanding must be affirmatively proved 
by the prosecution v, 3 F. 

& F*. 520L and must, in most cases, be in¬ 
ferred from surrounding circumstances- 


84 . Nothing is an offence which is done by a person who, at the time of 
Act of a person of unsound doing it, by reason of unsoundness of mind, is incap- 
mind. able uf knowing the nature of the act, or that he is 

doing what is either wrong or contrary to law. 


An apparently insane person charged 
with murder.-^A prisoner was charged with 
he murder of his wife and his mother. His 
child was also wounded, but recovered under 
medical treatment. There was an absence of 
all motive for the ciime, and there was inde¬ 
pendent evidence of the prisoner's previous 
insanity-—evidence which is not without 
weight. Although the medical officer reports 
and deposes that, during the mouth, the pri¬ 
soner has been under his observation, he has 
shown no symptoms of insanity, yet the medi¬ 
cal officer hesitates to say that the prisoner 
may not have been insane at some former 
period. The neighbours deposed to his in¬ 
sanity, and gave instances of conduct on his 
part which were quite inconsistent with the 
theory that the prisoner was sane. His wife 
and his mother, in their dying declarations, 
stated that he was a good hu:>band and son ; 
that he never quarrelled with his wife; that 
he was quiet, but subject to fits of temporary 
insanity. With their dying breath they em¬ 
phatically denied that he committed a volun¬ 
tary and premeditated murder. With all 
the evidence More us," say the High Court, 
" we cannot but acquit the prisoner.^ leav¬ 
ing the judge to take such steps for his safe 
custody as the law sanctions.— Qurbn v. 
Sheikh Mustafpa, 1 W. R. 19. [Loch and 
Seton-Karr, jj. Aug. ii 1864.] 


What a Judge should do when ao acetts- 
ed person is found to be insane before the 
completion of the trial.— When an accused 
person is found to be insane before the 
completion of his trial, the Judge should 
postpone the trial under s. 389, and report 
the case to the Lieutenant-Cjovernor un¬ 
der s. 390 of the Code of Criminal Proce¬ 
dure, instead of trying the accused when he 
is incapable of making hia defence, and 
acquitting him under s. 394, on the ground 
that he committed the offence charged 
when he was incapable of knowing that he 
was doing wrong, and consequently that he 
has committed no offence under s 84 of the 
Penal Code — Queen v. Noorkhan Chow- 
i>RY, I W. R. II, [Kemp and Glover, jJ. 
Sep. 9, 1864.] 

Course to be adopted where the sani^ 
of a prisoner, who was sentenced to death, 
was, before confirmation of sentence, 
doubted. —The prisoner was convicted of 
murder, and sentenced to death. But, 
before confirming the sentence, as doubts 
were entertained of her sanity, the case was 
referred to the Sessions Judge with instruc¬ 
tions for further enquiry.— Queen v. Aezao 
Bebeb, 2 W. R, 33. [Kemp and Glover, Jj, 
Feb. 4, 1865.] 

A prisoner, who was convicted by the 
Sessions Judge, was acquitted by the 
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Hiffh Coorfc on the flriwiid of — 

Case in which the prisoner, ooCwithstand- 
in^ that be had brnn convicted by the 
Sessions Judge, was acquitted by the High 
Court on the ground of insanity under 
s> 393 of the Code of Criminal Procedure, 
and directed to be kept in safe custody, 
pending the orders of the Local Govern- 
nent to be applied for by the Judge.— 
Quvbn V. PURSOBAM Doss, 7 W. R. 4?. 
[kemp and Glover, JJ. Mar. 11, 1867.] 

Father sacrificing his son. —Curious 
case of murder where a father sacrificed 
his son, because wealth had not accompa¬ 
nied its births and afterwards cut his own 
throat as a protest against his deity's in¬ 
justice—Q ubbn V. Bishsndharbb, 7 W. 
R. (100) 64. [Glover and Hobhouse, JJ. 
May 7, 1867.] 

Unsoundness of mind must be clearly 
proved to justify a verdict under s. 84. — 
The fact ot unsoundness of mind is one 
which mast be clearly and distinctly proved 
before any jury is justified in returning a 
verdict under s. 84 of the Penal Code.— 
Qubbn v. Nobin Chundek Banbrjbb, 20 
W. R. 70 ; 13 B. L R, App. 20- [Macpher- 
son and Morris, JJ. Oct. 2^, 1B73.] 

Test of soundness of mind at the time 
of the commission of the act. —The test to 
determine whether a person who has com¬ 
mitted an act, which is charged against him 
as an offence, was of sound mind at the 
time of its commission, is whether he knew 
that he was doing wrong— Quben v Ji^go 
Mohun Malo, 24 W. R. 5. [Glover and 
Mitter J]. June 2, 1875.] 

Father killing his two younger chil¬ 
dren : Legal test of responsibility io cases 
of alleged unsoundness of mind.—S 84 of 
the Penal Code lays down the legal test of 
responsibility in cases of alleged unsound- 
ness of mind. It is by this test, as distin¬ 
guished from the medical that the cri¬ 
minality of an act is to be determined. The 
accused killed his two young children with 
a hatchet. The reason given for the crime 
was that, while he was laid up with fever 
the crying of the children annoyed him It 
was alleged that the fever had made him 
irritable and sensitive to sound, but it did 
not appear that he was delirious at the time 
of perpetrating the crime. There was no 
attempt at concealment, and the accused 
made a full confession Held that, as the 
accused was conscious of the nature of his 
act, he must be presumed to have been con¬ 
scious of its Criminality. He was, there¬ 
fore, guilty of murder— Qubbn-Emprbss v. 
Lakshman Daqdu, I. L. R., 10 Bora« 512. 
[Sir 4 woad and jardtne, JJ. Mar. 4, 18^.] 


Accused stubbing and IdlUitj; bis bro¬ 
thers child : Ples,lasani^: Conviction 
for murder upheld.—The accused stabbed a 
child (his brother’s wife) with a sword, mad 
killed her. He was charged with murder, 
and a plea of insanity was set up at the trial. 
No motive could be assigned for hia attack 
on the child, in which he persisted in the 
presence of other persons : and it appeared 
that he had been in the habit of treating the 
child kindly and affectionately He was 
suffering from fever and want of food at the 
time, and the medical evidence showed it 
was possible that the act was committed 
under a sudden attack of homicidal mania. 
It was in evidence that he had abused some 
of hia relations a short time before, the 
abu«e being probably due to irritability of 
mind caused by fever. He confessed the 
crime to the Village Magistrate, and 
answered questions put to him rationally ; 
but before the committing Magistrate and 
the Sessions Judge he denied chat he had 
killed the child. He was convicted of mur¬ 
der. Held that as the accused was not prov¬ 
ed to have been, by reason of unsoundnesa 
of mind, inc«pable of knowing the nature 
of his act, or that he was duicig what was 
wrong or contrary to law, the conviction 
was right. Queen^Smpress v. Lakshman 
Dagdu ( 1 . L. R., 10 Bom. 512) approved--^ 
Quekn-Emprrss V. Vbnkatasami, 1. L. R., 
12 Mad. 459. CoIlin.*e C.J , and Mnttusami 
Ayyar, J. April 15, 1889.' 

A gauja-smoker charged with the mur¬ 
der of hi8 wife and infant son : Plea, in¬ 
sanity : Conviction for murder. Sentence^ 
death. —The accused, who was a habitual 
ganja smoker, was charged with the murder 
of his wife and infant son In his confes¬ 
sion he stated chat he had killed his wife, 
because she quarrelled with hitn, and ob¬ 
jected to go to another village, where he 
proposed a change of house on account of 
their poverty. He adhered to thi'« state- 
n\ent when placed for trial before the Court 
of Session. The Sessions Judge treated 
this statement as a plea of guilty on the 
charge of murder, convicted the accused, 
and sentenced him to death, subject to con¬ 
firmation by the High Court. Htld {per 
Jardine and Candy, JJ.) that the accused's 
statement did not amount to a plea of guilty 
on the charge of murdering his wife. He 
aMeged a sudden provocation : he ought, 
therefore, to have bsen put on his trial, in 
order that the Court might ascertain whe¬ 
ther the provocation was grave and sudden 
enough to prdVent the offence from amount¬ 
ing to murder. Held {per Birdwood and 
Jardine, J|.) that, unless the accused’s habit 
of smoking ganja had induced in him such 
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a diseated state of mind as to make him in¬ 
capable of knoiring the nature of his act or 
ita criminality, a. 84 of the Indian Penal 
Code did not apply in his favour. Queen* 
Empress v. Lakskman Dagdu ( 1 . L. R., 10 
Bom. 512) distinguished.'—QuxBN-Eif PRESS 
V. Sakharam valad Ramji, I. L. R., 14 
Bom. 564. [Birdwood, Jardine, and Candy, 
JJ. Febu 25, i8po.] 

Where unaouadness of mind held in¬ 
sufficient to exonerate an accused person 
from responsibility for crime under s. 84. 
—The confession of an accused person 
made in Beng^ali, the language in which the 
accused was examined, was recorded in 
English. The committing Magistrate, in 
hia evidence in Court, said that he could not 
write Bengali well, and that there was no 
mohurrir with him at the time when the 
confession was recorded. Held the provi¬ 
sions of s. 364 of the Criminal Procedure 
Code had been sufficiently complied with. 
^ai Natayan Rai v. Queen-Empress (I. L. R., 
17 Cal. 86a} distinguished. Where the un- 
soundness of mind deposed to was not such 
as would make the accused incapable of 
knowing the nature of the act, or that he 
was doing what was contrary to law, it was 


held to be insufficient to exonerate him from 
responsibility for crinne under 9. 84 of the 
Penal Code. — Quebn-Ehpress «. Razai 
Mia, 1. L. R., 23 Cal. 817. [Maepherson 
and Banerji, J]. July t, 1895.] 

UnaoundoMs of mind: Leg^al test of 
criminal liability*—A person subject to 
insane impulses, but whose cognitive facul¬ 
ties appear to be unimpaired, is not, by 
virtue of s. 84 of the Penal Code, exempt 
from criminal liability. In extreme 

cases it is difficult to say that the cognitive 
faculties are not affected when the will and 
the emotions are affected. It may, therefore, 
be said that, under the provisions of s. 84 of 
the Penal Code, exemption from criminal 
liability by reason of unsoundness of mind 
extends as well to cases where insanity 
affects the offender's will and emotions as 
to those where it affects his cognitive facul¬ 
ties. Queen^Empress v. Lakshman Dagdu 
( 1 . L. R , 10 Bom. 513), Queen^Empress v. 
Venkaiasami ( 1 . L. R , i2 Mad. 459), and 
Queen-Empress v. Raeai Mia (F. L. R., 
22 Cal. 817), followed.—Q ubbn-Emprbss v. 
Kadeb Nasyer Shah, I, L. R., 33 Cal. 604. 
[O’Kinealy and Banerjee, JJ, April 15, 
1896.] 


85 . Nothing is an offence which is done by a person who, at the time of 
Act of a person incapable of doing it, is, by reason of intoxication, incapable of 
judgment by reason of intoai- knowing the nature of the act, or that he is doing 
cation caused against his will, is either wrong or contrary to law: provided 

that the thing which intoxicated him was administered to him without his know¬ 
ledge, or against his will. 


Murder committed in a drunken quar- 
rel.— In a case of murder committed in a 
drunken squabble, it was held that voluntary 
drunkenness, though it did not palliate any 
offence, may be taken into account as 
throwing light upon the question of inten¬ 
tion.— Queen o. Ram Sahoy Bhur, W. R , 
Gap, 1864, 24. Steer and Glover, ]]. April 
29, 1664J 

Voluntary intoxication, no plea for 
offence*-*-Voluntary intoxication is not a 
valid plea for an offence. — Queen v. 


Bodhee Khan, 5 W. R. 79, [Kemp, J. 
May 17, 1866.] 

Offence committed during voluntary in¬ 
toxication.—Drunkenness does not, in the 
eye of the law, make an offence the more 
heinous though it is no excuse; and an act 
which, if committed by a sober man, is an 
offence, is equally an offence if committed 
by one when drunk, if the intoxication was 
voluntarily caused.— Quern v, Zoolxar 
Khan, 16 W. R. 36 ; 8 B. L. R. App. 21. 
[Maepherson and Ainslie, JJ. July 31^ 
1871J 


86 . In cases where an act done is not an offence unless done with a particular 
nff « ■ * knowlcdgc or intent, a person who does the act in a 

U^ntenTonTnowiedge com- State of intoxication shall be liable to be dealt with as 
mitted by one who is intoxi- if he had the same knowledge as he would have had if 

he had not been intoxicated, unless the thing which in¬ 
toxicated him was administered to him without his knowledge, or against his will. 


Drunkenness Is not any excuse for 
b crime —The following notes on the above 
' section, taken from Starling's " Indian Cri¬ 
minal Law and Procedure," will be found 
useful t— 


** By the English law drunkenness is not 
any excuse for crime (Pearson's Case, 2 
Lewin, C. C*, 144). Still, by the practice 
of the Courts in England, it ia constantly 
held that a person who is intoxicated may 
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be incapable of having any intention, and 
thus the nature of an offence may be con¬ 
siderably reduced, though intoxication does 
not render him entirely dispunishable for 
the act he may have committed while under 
the influence of liquor. Thus, in a case of 
stabbing, where the prisoner used a deadly 
weapon, the fact that he wasdrunkdoes not 
at all alter the nature of the case; but if he 
had intemperately used an instrument not 
in its nature a deadly weapon at a time when 
be was drunk, the fact of his being drunk 
might induce the jury to less strongly infer 
a malicious intent in him at the time."—Per 
Anderson, B.. in R^x v. Meakin^ 7 C. and 
P. 297. 

" Again, Parke, B., says that, if a man is 
drunk, this is no excuse for any crime he 
may commit; but where provocation by a 
blow has been given to a person who kills 
another with a weapon which he happens to 
have in his hand, the drunkenness of the pri¬ 
soner may be considered on the question 
whether he was excited by passion or acted 
from malice, as also it maybe on the quts- 
tion whether expressions used by the pri¬ 
soner manifested a deliberate purpose, or 
were the idle expression of a drunken man.” 
’—‘Rex V. Thomas, 7 C- and P. 817. 

" In a third case, Crowder, laid it down 
that, though drunkenness is no excuse fu>r 
crime, it may be taken into account by the 
jury when considering the motive or intent 
of a person acting under its influence.’'— 
Reg. V. Gamlerii 1 I' and K. 90 

“ Where, on a trial of an indictment fur 
an attempt to commit suicide, it appeared 
that the prisoner was, at the time tf the 
commission of the alleged olTence, ^o drunk 
that she did not know what she was doing 
it was held that this negatived the intent to 
commit suicide .”—Reg v. Moore, 3 C. and 
K, 319 ; 16 Jur. 750. 

Murder in a drunken squabble. —In a 
case (f murder committed in ;i drurikr n 
squabble, it was held that voluntary drunken¬ 
ness, though it did not palliate any offence, 
might be taken into account as throwing 
light on the question of intention —Quels 
T. Ram Sahoy Bhur, W. R. Gap, 1864, 24 
[Steer and Glover, JJ. April 29, 1864.] 


Intoxication no excuse for murder.— In¬ 
toxication is DO excuse for a man throttling 
to death another and a weaker man who was 
intoxicated also. The assessors having 
brought the case within exception 4 of s. 300 
of the Penal Code without any good evidence 
or substantial grounds, the Sessions Judge 
was held to have correctly overruled their 
verdict, and found the prisoner guilty oC 
murder.— Queen «. Akulputtee Gossain, 
5 W. R. 58. [Seton-Karr, ]. Mar. 261 
1866.] 

Intoxication no excuse for murder.— 
Voluntary intoxication is not a valid plea 
for an offence.—Q ueen v. Bodheb Khan, 
5 W. R. 79 [Kemp, J. May 17, 1866.] 

Murder where two parties, in a drunken 
state, abuse each other, and one of them 
strike the other with a heavy pestle.— 
Two parlies met each other in a drunken 
state, and commenced a quarrel, during 
which they became gros''Iy abusive to each 
other. I'his lasted for about half an hour, 
when OFie of them ran to his own house, dis¬ 
tant 30 yards from the spot, and came back 
with a heavy pestle, with which he struck 
the other a violent blow on the left temple 
as the latter was rising, or had just risen, 
from the ground, causing instant death. 
Held that the act was done with the inten¬ 
tion of causing such bodily injury as was 
likely to cause death, and also with the 
knowledge that such art was likely to cause 
dc.ith, and that the offence committed was 
murder wtthin the provisions of clauses 2 
and 3 section 300 of Indian Penal Code.— 
Qi'ees V. Dasskr Bhoovan, 8 W. R. 71 - 
[Ivemp. Sttun-Karr, and Milter, ]]. Sep. 
11, 1867 j 

An offence is equally an offence if com¬ 
mitted during drunkenness.— Drunkenness 
does not, in the eye of the law, make an 
offence the more heinous, though it is no 
excuse; and an art which, if committed by 
a sober man, is an oflence, is equally an of¬ 
fence. if committed by one when drunk, if 
the inioxiration was voluntarily caused.— 
Qukpn V /uLi'KAR Kuan, 16 W. R. 36; 8 
B 1 . R. App. 21. [Maepherson and Ains- 

lie. JJ- July 3>. »871.] 


87* Nothing which is not intended to cause death or grievous hurt, and 
Act not intended, and not "ot l^nown by tiie doer to be hkely to cause 

known to be likely, to cause death or grievoiis hurt, is an offence by reason of any 
death or grievous hurl, don*- harm which it may cause, or be intended by the doer 
y consent. cause, to any person above eighteen years of age 

who has given consent, whether express or implied, to suffer that harm ; or by 


For exception to ss 87, 88, and 89, sec s 91, ift/ra. 
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reason of any harm which it may be known by the doer to be likely to cause to 
any such person who has consented to take the risk of that harm. 

Illustration. 

A and Zag;ree to fence with each other for amusement. This agreement implies the 
consent of each to suffer any harm which, in the course of such fencing, may be caused 
without foul play ; and if A, while playing fairly hurts Z, A commits no offence. 

88.* Nothing, which is not intended to cause death, is an offence by reason 
Act not intended to cause f ^arm which it may cause, or be intended by 
death done by consent in ^he doer to cause, Or be known by the doer to be 
good faith for person's bene- likely to cause, to any person for whose benefitf it is 

done in good faith, and who has given a consent, 
whether express or implied, to suffer that harm or to take the risk of that harm. 

Illustration. 

A, a surgeon, knowing that a particular operation is likely to cause the death of Z, 
who suffers under a painful complaint, but not intending to cause Z's death, and intend^ 
ing, in good faith, Z’s benefit, performs that operation on Z with Z’s consent. A has 
committed no offence. 




Emasculation: Culpable homicide not 
amounting to murder. —One count charg¬ 
ing each specific offence, and describing it 
with a reasonable degree of certainty, is 
sufficient. Where a man of full age (t 
above i8 years) submits himself to emascu¬ 
lation, performed neither by skilful hand, 
nor in the least dangerous way, and dies 
from the injury, the persons concerned in the 
act are guilty of culpable homicide not 
amounting to murder.*— Que^n v. Baboo- 
LUN Hijrah, 5 W. R 7 [Norman and 
Campbell, JJ, ]an. 15, 1866.] 

Murder by consent. —In a case of mur¬ 
der by consent, Ap/ci that evidence of consent, 
which would be sufficient in a civil transac¬ 
tion, must be equally sufficient in exculpa¬ 
tion of a prisoner's guilt.— Queen v. Anun- 
TA Rurnagat, 6 W. R. 57. [Kemp and 
Markby, ]]. Aug. 25, 1866.] 

Emasculation : Culpable homicide.— 
The benefit alluded to in this section must 
be some physical benefit, that is, the alle¬ 
viation of some disease, or diseased or dis¬ 
organized condition of some part or member 
of the body. Thus, if a man, desiring to 
enter the society of eunuchs, induces another 
to castrate him, the operator is liable for the 
consequences of the emasculation. And, in 
the case of Reg. v. Baboolun Hijrah {5 W R. 
7), it was held that, where a man of tull age 
(over 18 years) voluntarily submitted him¬ 
self, for the cure of no disease, to emascula¬ 
tion, performed neither by a skilful hand nor 
in the least dangerous way, and died from 
the injury, the persons concerned in the act 


were guilty of culpable homicide, although 
not only did they not know that emascula¬ 
tion was unlawful, but believed that a man 
might cause himself to be emasculated if he 
pleased, 

Kobiraj operating for piles : Con vie* 
tion under s. 304A. —-A kobiraj operated 
on a man for internal piles by cutting them 
out with an ordinary knife. The man died 
from h.\:raorrhagc. The kobiraj was charg¬ 
ed, under 5. 304A of the Penal Code, with 
causing death by doing a rash and negligent 
act It was contended that inasmuch as the 
prisoner had performed similar operations 
on previous occasions, It was riotarash act 
within the meaning of that section, and that, 
at all events, he was entitled to the benefit 
of s. 88 of the Penal Code, as he did the act 
in good faith, without any intention to cause 
death, and for the benefit of the patient who 
had accepted the risk. Held that, as the 
prisoner was admittedly uneducated in 
matters of surgery, and having regard to the 
meaning of '* good faith as defined in s. $2 
of the Penal Code, he was not entitled to 
the beneht of s. 88. Held further that s. 88 
did not Apply to the case, as it was not shown 
by the accused, on whom the burden of prov¬ 
ing that fact lay, that the deceased knew the 
risk he was running in consenting to the 
operation, and he could not. therefore, be 
said to have accepted the risk. Held also 
that, underthe circumstances, the conviction 
under s. 304A was a proper one,— Sijkaroo 
Kobiraj v. The Empress, 1 . L. R., 14 Cal. 
^ 66 . ['I'ottenham and Ghose, JJ. April 30, 
1887.] 


For esceptlon to ss. 871 88, and 89. see s. 91, infra, 
t Pecuniary benefit is not benefit” within the meaning of this section.*—See 5.9a 
(expl.), infra. 
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80.* Nothing, which is done in good faith for the benefit f of a person under 
Act done in good faith for ‘^elve years of age, or of unsound mind, by or by con- 
benefit of child or insane per- sent, either express or iiziplieQi 01 the guArdiflJi or 
son by or by consent of guar- other person having lawful charge of that person, is an 
^ offence by reason of any harm which it may cause, or 

be intended by the doer to cause, or be known by the doer to be likely to cause, 
to that person ; 

Provisos. Provided-^ 

^trs /,—That this exception shsll not extend to the intentional causing of 
death, or to the attempting to cause death; 

Secondly ,—That this exception shall not extend to the doing of any thing 
which the person doing it knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, or the curing of any grievous 
disease or infirmity; 

Thirdly ,—^That this exception shall not extend to the voluntary causing of 
grievous hurt, or to the attempting to cause grievous hurt, unless it be for the pur¬ 
pose of preventing death or grievous hurt, or the curing of any grievous disease 
OT ]nfirmit3?; 

Fourthly .—That this exception shall not extend to the abetment of any of¬ 
fence, to the committing of which offence it would not extend. 


IllustraHon, 

A, in good faith, for his child's benefit, without his child's consent, has his child 
cut for the stone by a surgeon, knowing it to be likely that the operation will cause the 
child's death, but not intending to cause the child's death. A is within the exception, in¬ 
asmuch as his object was the cure of the child. 


90. A consent is not such a consent as is intended by any section of this 
Consent known to be given Code, if the consent is given by a person under fear 
under fear or misconception. of injury, OF under a misconception of fact, and if the 
person doing the act knows, or has reason to believe, that the consent was given 
in consequence of such fear or misconception; or 

if the consent is given by a person who, from unsoundness of mind or intoxi- 
^ . cation, is unable to understand the nature and conse- 

quence of that to which iie gives his consent; or, 

^ - .... unless the contrary appears from the context, If 

onsen o c 1 . consent is given by a person who is under twelve 

years of age. 


Rape —Sexual intercourse by a man 
with a woman without her free consent^ { e., 
a consent obtained without putting her in 
fear of injury, amounts to rape; and the 
Judge should leave the question to the jury, 
and not direct them to find that the woman’s 
consent after a considerable struggle ren¬ 
ders the charge of rape nugatory.-— Qusbn 
V , Akbar Kazbb, 1 W. R. 21. [Kemp and 
Glover, J j. Nov. 11, 1864 ] 


Snake-charmers inducing a person to 
be bitten by a poisonous snake. —The 
accused, who professed to be snake-charm¬ 
ers, persuaded the deceased to allow them¬ 
selves to be bitten by a poisonous snake, 
inducing them to believe that they had 
power to protect them from harak. Held 
that the offence would have been murder 
under s. 300 of the Penal Code, if, under the 
circumstances of the case, it did not fall 


* For exception to ss. 87, 88, and 89, see s. 91, infra, 

t Pecuniary benefit is not '’benefit” within the meaning of this section.—See a. 92 
(expK), infra. 
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within th« 5th exception to that section, power by charms to cure snake-bitea, arid 
that the consent given by the deceased the accused knowing that the consent was 
allowing themselves to be bitten did not given in consequence of such misconception 
protect the accused, such consent having (s. 90, I^enal Code).— Quben t. Poonai 
Wn founded on a misconception of facts, Fattbmah, 12 W. R. 7; 3 B. L. R. A. Cr. 95. 
that is, in the belief that the accused had [Norman and Jackson, Jj. June 14, 1869.] 

91. The exceptions in sections 87 , and 88 , and 89 , do not extend to acts 
Exclusion of acts which are which are ofiences independently of any harm which 
offences independently of they may cause, or be intended to cause, or be known 
harm caused- jq likely to cause, to the person giving the consent, 

or on whose behalf the consent is given. 


Illustraiion. 

Causing miscarriage (unless caused in good faith for the purpose of saving the life of 
the woman) is an offence independently of any harm which it may cause, or be intended 
to cause, to the woman. Therefore it is not an offence " by reason of such harm ; and the 
consent of the woman or of her guardian to the causing of such miscarriage does not 
justify the act. 

92. Nothing is an offence by reason of any harm which it may cause to a 
Act done in good faith for person for whose benefit* it is done in good faith, 
beneht of a person without even Without that person’s consent, if the circum- 
consent. Stances are such that it is impossible for that person 

to signify consent, or if that person is incapable of giving consent, and has no 
guardian or other person in lawful charge of him from whom it is possible to 
obtain consent in time for the thing to be done with benefit. 

Provisos. Provided— 

First ,—^That this ejcceptioii shall not extend to the intentional causing of 
death, or the attempting to cause death ; 

Secondly ,—That this exception shall not extend to the doing of anything 
which the person doing it knows to be likely to cause death, for any purpose other 
than the preventing of death or grievous hurt, or the curing of any grievous 
disease or infirmity; 

Thirdly ,—That this exception shall not extend to the voluntary causing of 
hurt, or to the attempting to cause hurt, for any purpose other than the prevent* 
ing of death or hurt; 

Fourthly .—That this exception shall not extend to the abetment of any of¬ 
fence, to the committing of which offence it would not extend. 


JlluUrations. 


(0.) Z is thrown from his horse, and is insensible. A, a surgeon, finds that Z re¬ 
quires to be trepanned. A, not intending Z's death, but in good faith, for Z's benefit, 
performs the trepan before Z recovers his power of judging for himself. A has commit* 
ted no offence. 


(6.) Z is carried off by a tiger. A fires at the tiger, knowing it to be likely that the shot 
may kill Z, but not intending to kill Z, and in good faith intending Z’s benefit. A’s ball 
gives Z a mortal wound. A has committed no offence. 


(c.) A, a surgeon, sees a child suffer an accident which is likely to prove fatal unless 
operation be immediately performed. There is not time to apply to the child's 


* Pecuniary benefit is not “benefit ’’ within the meaning of this section.-^ee expla*- 
nation to this section, infra, p. 94. 
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I^ardian. A performs the operation in spite o( the entreaties of the child, intending, in 
good faith, the child’s benefit. A has committed no offence. 

(d.) A is in a house which on fire, with Z, a child. People below hold out a 
blanket. A drops the child from the house top, knowing it to be likely that the fall may 
kill the child, but not intending to kill the child, and intending, in good faith, the child’s 
benefit. Here, even if the child is killed by the fall, A has committed no offence. 

Explanation. —Mere pecuniary benefit is not benefit within the meaning of 
sections 88, 89, and 9a. 

Emasculation. —The benefit alluded to not only did they not know that emascula- 
in this section must be some physical benefit, tion was unlawful, but believed that a man 
that is, the alleviation of some disease, or might cause himself to be emasculated if he 
diseaa^ or disorganized condition of some pleased, 
part or member of the body. Thus, if a 

man, desiring to enter the society of Emasculation. — One count charging 
eunuchs, induces another to castrate him, each specific offence, and describing it with 
the operator is liable for the consequences a reasonable degree of certainty, is sufficient, 
of the emasculation. And, in the case of Where a man of full age (1 e., above 18 
Reg. V. Baboolun Hijrah (5 W. R. 7), it was years) submits himself to emasculation, 
held that, where a man of full age (over 18 performed neither by skilful hand, nor in 
years) voluntarily submitted himself, for the the least dangerous way, and dies from the 
cure of no disease, to emasculation, per- injury, the persons concerned in the act are 
formed neither by a skilful hand nor in the guilty of culpable homicide not amounting 
least dangerous way, and died frorn the to murder.—Q uebn tt. Baboolun Hijrah, 
injury, the persons concerned in the act 5 W. R, 7. [Norman and Campbell, JJ. 
were guilty of culpable homicide, although Jan. 15, 1^6.] 

08 No communication made in good faith is an offence by reason of any 
Communication made in harm to the person to whom it is made, if it is made 
good faith. for the benefit of that person. 

Illustration. 

A, a surgeon, in good faith, communicates to a patient his opinion that he cannot 
live. The patient dies in consequence of the shock. A has committed no offence, though 
he knew it to bs likely that the communication might cause the patient’s death. 

94. Except murder and offences against the State, punishable with death, 
Act to which a person is nothing IS an offence which is done by a person who 
compelled by threats. is compelled to do it by threats, which, at the time of 

doing it, reasonably cause the apprehension that instant death to that person will 
otherwise be the consequence ; provided the person doing the act did not of his 
own accord, or from a reasonable apprehension of harm to himself short of 
Instant death, place himself in the situation by which he became subject to such 
constraint. 

Explanation /.—A person who, of his own accord, or by reason of a threat 
of being beaten, joins a gang of dacoits, knowing their character, is not entitled 
to the benefit of this exception, on the ground of his having been compelled by 
his associates to do anything that is an offence by law. 

Explanation 2. —A person seized by a gang of dacoits, and forced, by threat 
of instant death, to do a thing which is an offence by law, for example, a smith 
compelled to take his tools, and to force the door of a house for llte dacoits to 
enter and plunder it, is entitled to the benefit of this exception. 

Abetment by police>inspector of mur- charge of murder quashed, because it was 
der.—The conviction of a police>inspector not distinctly shown that he preferred the 
for having abetted the bringing of a false charge mold Jfde. — -Quksn o, Mathooea 
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Pershad Pandby, 2 W. R. 10. [Kemp and 
Glover, JJ, Jan. 18, 1865O 

False evidence: one of the false state¬ 
ments charged havinj^ been made to the 
police under compulsion.— Discussion as 
to the propriety of a conviction on a charge 
of false evidence, one of the statements 
charged having been made to the police 
under compulsion. — Qusbn v. Nagena 
OURUT. 3 W. R. 6. [Campbell, Jackson, 
and Glover, JJ. May 3, 1865.] 

Admission of commission of crime un¬ 
der compulsion.-^An admission by A and 
B that the crime charged against them was 
committed by C and D, and that whatever 
share they had in it was under compulsion, 
is not a confession on which any person 
ought to be convicted. —Queen v. Kisro 
MunpUl, 7 W. R- 8. [Kemp and Markby, 
JJ. Jan. 7. 1867.] 

Act done under fear of death. — A pci- 
soner, in order to obtain the benefit of this 
section, must show that the act was done 
under fear of instant death Therefore, 
persons giving false evidence under the 
alleged influence of a threat are not protect, 
ed by this section.— Reg. v. Sonoo, 10 W. 
R. 48. [Glover, j. Oct. 28, 186S.] 

Offering bribe owing to threats, —The 
accused, who were classers employed in the 
Revenue Survey Department, were charged, 
under s. 161 of the Indian Penal Code, with 
taking bribes from the raiyats of certain 
villages The only evidence against the 
accused was that of persons who had ether 
subscribed to the bribes, or colU'Cted sub¬ 
scription or paid the money to the accused. 
They stated that they had offered the bribes, 
because the classers had threatened to raise 
the assessment, cut down the hedges, and 
erect new boundary-marks. As regards this 
evidence, the trying Magistrate remarked 
that, even if all the witnesses for the prose¬ 
cution were treated as accomplices, it was 
open to him to convict cn their uncorrobo¬ 
rated testimony, as ^'theie was inherent 
truth in their statements, and circumstances 
existed which negatived the presumption of 
a conspiracy, and evidenced signs of truth¬ 
fulness.’' The Magistrate was also of opi¬ 
nion that there was a disitinction between 
accomplices who volunteered to assist in the 
receipt of illegal gratidrations and those 
who assisted und^r compulsion. In the opi¬ 
nion of the Magistrate, the witnesses in the 
present case belonged to the latter clas.s, 
and there was no reason to disbelieve their 
evidence. He| therefore, convicted the 
accused under s 161 of the Indian Penal 
Code, and sentenced them to rigorous im¬ 


prisonment and fine. H^ld (Scott, J., dis¬ 
senting) that the convictions were illegal, 
there being no evidence to corroborate the 
witnesses for the prosecution, all of whom 
were accomplices. also (Scott, J., 

dissenting) that there was such error in 
the consideration by the Magistrate of the 
evidence as to prejudice the accused, and 
such a failure of justice as to justify the 
Court in revision in setting aside the con¬ 
victions. Per Cttriflw.—The limits of the 
application of the doctrine of necessity as 
an excuse for an act otherwise criminal are 
those prescribed in s. 94 of the Indian Penal 
Code. Therefore, witnesses who, in order 
to avoid pecuniary injury or personal mo- 
lefytation, had offered or given bribes to a 
public servant, were abettors of the offence 
of taking an illegal gratification, and their 
evidence should be treated as that of accom¬ 
plices. By the law both of India and England, 
the evidence of an accomplice is admissible, 
and a conviction is not illegal because it 
proceeds upon the uncorroborated testimony 
of an accomplice (s, 133 of the Evidence 
Act, 1 of 1872). But the presumption that 
an arcomplice is unworthy of credit, unless 
corroborated in material particulars, has 
become a rule of practice of almost universal 
application. Per Scott, J.—There may be, 
however, cases of an exceptional character in 
which the accomplice's evidence alone con¬ 
vinces a judge, and, if he acts on that con¬ 
viction, with the character of the witnesses 
clearly present in his mind, a Revisional 
Court ought not to interfere in the absence 
of other circumstances showing a want of 
judicinl discretion. Per Jardine, J. —The 
mere circumstance of a person being present 
on a lawful occasion does not raise a pre¬ 
sumption of thdt person's complicity in an 
offence then committed so as to make s. 34 
of the Indian Penal Code applicable. Reg. 
V. Farler, 8 C. and P. to6. Where the Ma¬ 
gistrate on that ground did make that pre¬ 
sumption against an accused person, and 
applied the provisions of s. 34. he committed 
an error in law, and the High Court, as a 
Court of Revision, might acquit the ac¬ 
cused.— QukeN'Empkess •0. Maganlaland 
Moi'ZLAl, j. L. R., 14 Bom, 115 [Bayley, 
Scott, and Jardine, JJ. Sep. 24, 1889] 

A policeman was held to be guilty of 
abetment where he did not arrest a per¬ 
son who was committing' assaults likely 
to cause g^rievous hurt. —Nothing but fear 
of instant death is a defence for a policeman 
who tortures any one by order of a superior. 
The maxim, RespoHdrat superior, has no ap¬ 
plication in such a cai-e. Under the Bombay 
Police Act (IV. of 1890) every police-officer 
is bound to shelter a person in custody, and 
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to vrrest persons conniittiog assaults likely ment.—QuBaN-EMPaass v. LatipkhaNi I. 
to cause grievous bodily injury. If he omits L. R., 20 Bom. 394. [Jardine and Ranade, 
to perform this duty, he is guilty of abet- JJ. Mar. xa, 1895.] 


G 5 . Nothing is an offence by reason that it causes, or that it is intended to 

_cause, or that it is known to be likely to cause, any 

^ ^ * harm, if that harm is so slight that no person of ordi¬ 

nary sense and temper would complain of such harm. 


What the Law Commissioners say.— 

The Lair Commissioners, in framing the 
above section, state: “This section is in¬ 
tended to provide for those cases which, 
though from the imperfections of language, 
they fall within the letter of the law, are yet 
not within its spirit, and are all over the 
world considered by the public, and for the 
most part dealt with by the tribunals, as in¬ 
nocent. As our definitions are framed, it 
is theft to dip a pen in another man's ink, 
mischief to crumble one of his wafers, an 
assault to cover him with a cloud of dust by 
riding past him, hurt to incommode him by 
pressing in getting into a carriage. There 
are innumerable acts without performing 
which men cannot live together in society, 
acts which all men constantly do and suffer 
in turn, and which it is desirable that they 
should do and suffer in turn, yet which differ 
only in degree from crime. That these ought 
not to be treated as crime is evident, and we 
think it far better expressly to except them 
from the penal clauses of the Code than to 
leave it to the Judges to except them in 
practice.” 

Taking pods (almost valueless) from a 
—Conviction and sentence by a Ma¬ 
gistrate reversed, as the act of which the 
accused were convicted—taking pods (al¬ 
most valueless) from a tree standing upon 
Government waste ground—came within the 
meaning of s. 95 of the Penal Code, and did 
not, therefore, amount to an offence.—R eo 
V. Kasya fim Ravji, s Bom. H. C. R. 35. 
[Newton. Offg. C.J.. and Tucker, J. May 
20, 1868.] 

A blow across the chest with on um¬ 
brella. — The pain caused by a blow across 
the chest with an umbrella was held to be not 
of such a trivial character as to come within 
the meaning of the Penal Code, s. 95.— 
Govt, of Bengal v. Shho Golam Lalla, 
a4W. R. 67. [Glover and Mitter, JJ. Nov. 

32 , 1875.3 

Tearing up a rough account. —A, having 
had certain transactions with B, wrote out a 
rough account showing his indebtedness to 
B, and signed the total. The paper was not 
stamped. B afterwards presented it to A, 
and demanded payment of the total amount. 
A paid part only, and after an altercation 


tore up the paper. Held that the act of tear¬ 
ing up the paper constituted the offence of 
destroying a valuable security, and the harm 
caused was such that a person of ordinary 
sense and temper would complain of it.— 
Queen-Empress v. Rauasami, 1 . L. R,, la 
Mad. 148. [Collins, C.J., and Wilkinson,]. 
Nov, 15, 20, x888.] 

A railway-guard, who told a pasaenger, 
suspect you are travelling with a 
wrong (false) ticket,*' was held to have 
acted bona fide.— A railway-guard, having 
reason to suppose that a passenger travel¬ 
ling by a certain train from Madras to 
Chingleput had purchased his ticket at an 
intermediate station, called upon the plaint¬ 
iff and others of the passengers to produce 
their tickets. As a reason for demanding 
the production of the plaintiff’s ticket, he 
said to him in the presence of the other 
passengers, I suspect you are travelling 
with a wrong (false) ticket,*’ which was the 
defamation complained of. The guard was 
held to have spoken the above words bond 
fide Heldj the plaintiff was not entitled to 
a decree for damages.— South Indian Rail¬ 
way Company v. Rauakrishna, 1 . L R., 13 
Mad. 34. [Collins, C.J. and Wilkins, J Mar. 
25, May X, 1889.] 

Mere abusive and insulting Jangfuage 
not amounting to defamation, such as 
“ sola,” &c., is not actionable.— by 
the majority of the Full Bench (Maclean, 
C.J., Maepfaerson, Hill, and Jenkins, JJ., 
Ghose, J., dissenting) that mere use of 
abusive and insulting language, such as saia 
(wife's brother), karameada (base born or 
bastard), soor (pig), baper beta (son of the 
father, that is, ironically, bastard), apart 
from defamation, is not actionable irrespec¬ 
tive of any special damage. Per Ghose, 

J —A case like the present should be decided 
according to the principle of justice, equity, 
and good conscience; and therefore it is but 
just and right that a person thus vilified, 
who has suffered from insult and mental 
pain, should be entitled to maintain an 
action irrespective of any special damage. 
—Girish Chundkr Mittsr V. Jatadhari 
Sadukhan, 1 L. R., 36 Cal. 653. [Maclean, 
C.J., Maepherson, Ghose, Hill, and Jenkins, 
JJ. April If, 1899.] 
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Of the Right of Private Defence^ 

Things done in private de- 98 . Nothing ig an offence which is done in the 

fence. exercise of ttic right of private defence. 


Peraont, believing they will be attack¬ 
ed, court the attack. —The right of private 
defence cannot be pleaded by persons who, 
believing they will be attacked, court the 
attack.^-QuBBN v Nowabdisb, W R. Gap. 
II, [Steer, J. Reb. 19, 1864.] 

Right of private defence of property 
against a thief seized in the act oi bur¬ 
glary. ^Case of exercise of right of private 
defence of property against a thief, who was 
seized in the act of committing a burglary 
in the house of the accused — Quebn v. 
Kuzrim Bux, 3 W R. 12. [Jackson and 
Glover, JJ. May la, 1865.] 

Right to oppose force to force.—Where 
A is in actual peaceable possession of land, 
B’s attempt to recover possession of it by 
force is an illegal act, which A has a right 
to resist. If B uses force in carrying out 
his attempt, A has a right to oppose force 
to force, and to inflict upon B such injury as 
is necessary to compel him to desist — 
Qubrn V. SaCHAK alias Sachkb Boler, 7 
W. R. 76. [Markby and Glover, JJ. May 
29, 1867.] 

Severe assault on a trespasser who had 
entered the house to commit adultery,— 
Where a person, assisted by a friend, rtta- 
liited severely on anothej who trespassed 
into his house with the object of having in¬ 
tercourse with his wife, he was held t) have 
committed no offence, ss. 96 and 104, Penal 
Code justifying him in causing any harm 
short of death to the trespasser ; and his 
friend wasalsoacquittedas having aided him 
to commit no offence.-—Q ueen V Dhamun 
Teli, 20 W, R. 36. [Markby and Birch, JJ. 
June 16, 1873.] 

Plea of right of defence advanced by 
pleader of defence in his argument. —If 
the accused pleads nut guilty, and does 
ttot admit the act, but the pleader tor the 


defence advances in his argument the plea 
of the right of private defence, the duty of 
the Court is to accept the plea if it appears 
upon the evidence, either for the prosecu¬ 
tion or from the defence, that what was 
done by the accused was in self defence. 
—Pasput Gopb V . Ram Bhajan Ojha, 1 C. 
W. N. 545. [Ghofie and Gordon. JJ. Jan. 
28, 1897] 

No question of self-defence arises where 
parties engage in a fight to vindicate 
their rights. —When a body of men are 
determined to vindicate their rights or sup¬ 
posed rights by unlawful force, and when 
they engage in a fight with men who, on the 
other hand are equally de'ermined to vindi* 
cate by unlawful force their rights or sup¬ 
posed rights, no question of self-defence 
arises. In the Code of Crimin>«l Procedure 
there is no apparent distinction between 
the right of appeal against an acquittal and 
a right of appeal against a conviction. 
^^ueen-'Empress v Gayadin (I. L R., 4 All, 
148; and Queen Empress v. Gobardkan (I. L. 
1 ^ t 9 All 528) referred to —Quern-Hm- 
TRESS v PRAG Oat, 1. f. R, 20 All, 459. 
[ICer^haw, C.J., and Knox, J. June 13,189B.] 

If an accused person has not pleaded 
the right of private defence, a Court of 
Appeal cannot raise such a plea on hia 
behaJf.~//r/£f that an accused person, who, 
at his trial, has not plesded the right of 
private defence, but has raised other pleas 
inconsistent with such a defence, cann^, in 
appeal, set up a case, founded upon the evi¬ 
dence taken at his trial, that headed in the 
exercise of the right of private defence; 
neither is the Court competent to raise such 
a plea on behalf of the appellant. Queen- 
Empress V. Pra^ Dat (I I>. R., 20 Ali. 459) 
referred to.— Queen Empkb^s v, Timmal, 
I. L R., 21 All. 12a. [Knox, C.J., and 
Baricrji, J. Nov. 18, 189S.J 


Right of private defence of 97 . Every person has a right, subject to the 

the body and of property. restrictions contained in section 99, to defend— 

Fit'st .—IJis own body and the body of any other person against any offence 
affecting the human body; 

Stcomilv *—The property, whether movable or immovable, of himself or of 
any other person, against any act which is an offence falling under the definition 
of theft, robbery, mischief or criminal trespass, or which is an attempt to commit 
theft, robbery, mischief, or criminal trespass. 
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A chEukidar who wonnded a thief to 
arrest him was held justified.-^-The wound- 
lug of a thUf by a chauktdar in order to his 
arrest, held under the circumstances to be 
justifiable.—Q uesh v. Frotab Chowkeb* 
DAB| 9 W. R. 9. [Campbell and Glover, 
JJ. Jan. 16, 1865.] 

A kills B, whom A finds near a hole in 
A’s house, and, on beings attacked by B, 
A strikes B at random in the dark.—A 
commits no offence, if, in the exercise of the 
right of private defence of his property 
against B, whom he finds near a bole in A’s 
house, and. on being attacked by B, he 
strikes a blow at random, and in the dark, 
with H stick in his hand, whereby B is killed. 
C and D, by assisting A in removing the 
body of B, cannot be convicted (under s. 70i 
of the Penal Code) of having caused evi¬ 
dence to disappear, they having no know¬ 
ledge or belief that an offence had been com¬ 
mitted, nor any intention of screening an 
offender.—Q urbn v. Peiko Nushvo, 2 W. 
R- 43- [Kemp and Glover, JJ. Mar. 15, 
1865.1 

A thief suffocated to death in the act of 
committing burglary.—The following is 
the judgment of the High Court in a case 
of exercise of the right of private defence of 
property against a thief who was seized in 
the act of committing a burglary in the 
house of the accused: In this case the 
Sessions Judge has convicted the prisoner 
of culpable homiC'de not amounting to 
murder, and sentenced him to three years' 
simple imprisonment. It appears that he 
seized a thief in the art of rommitting a 
burglary in his house, and that thethief was 
found, oti tVv^ villagers assembling, to be 
dead. 1 he prisoner says that he struck the 
thief one blow with a lathi ; but the Session 4 
Judge and the assessors disbelieved this, :ls 
the medical officer who examired the body 
(as the Sessions Judge reports) deposed that 
death resulted from strangulation. We find, 
on looking at this report and deposition, 
that the thief's death was caused by suffo¬ 
cation ; and there seems to be no dou bt from 
the evidence that the act of the prisoner in 
seizing and holding the thief, whose fare 
was downwards, a& he was getting into the 
house, caused the suffocation. VVe are not 
satisfied that, in exercising his right of pri¬ 
vate defence of property against the thitf, 
the prisoner exceeded the provision of the 
law ; and we therefore acquit the prisoner, 
and direct his release” —Reg v . Kurrim 
B ux, 3 W. R. 12. [Jackson and Glover, JJ. 
May 12, 1865] 

Right to oppose force to force-—Where 
A is in actual peaceable possession of land. 
B’s attempt to recover posse9^i^n of it by 


force is an illegal act, which A has a right tp 
resist. If B uses force in carrying out hi9 
attempt, A has a right to oppose force tP 
force, and to inflict upon B such injury 
as is necessary to compel him to desirt.-^ 
Queen r. Sachee alias Sachse Bolbr, 7 
W. R. 76. [Markby and Glover, JJ. May 
99, 1867.] 

A prisoner, whose property had been 
stolen, went out with a lathi to watch his 
property, and struck and killed a thief; He 
was protected by s. 97.—Where the accus¬ 
ed, whose properly had frequently been 
stolen, went out with a lathi to watch his 
property, and with the lathi struck a thief, 
who died from the effects of the blows, it 
was held (having regard to the nature of 
the injuries inflicted, and to the subsequent 
conduct of the accused) that the case did not 
fall within the 4th exception-to s. 99, and 
that the prisoner was not guilty of culpable 
homicide not amounting to murder but was 
protected by ss. 97 and 104 of the Penal 
Code, and had not exceeded the legal right 
of private defence of property.— Queen v- 
Mokre, 12 W. R. 15. [Norman and Jack- 
son, ]j. June 28, 1867.J 

Confinement of a trespasser till the 
following day not protected by s, 97.— 

Where A trespassed on the lands of B, whose 
servants seized and confined A till the follow¬ 
ing day, wh<.n B gave information to the 
police, it was held that the conduct of B and 
his servants in confining A could not be 
siippurted on the ground that they were 
exercising the right of private defences of 
property under ss. 97, 104, and 105 of the 
Penal Code.— Shurufooddin t. Kassi- 
NATH, 13 W. R. 64. [Loch and Hobhouse. 
JJ April 23, 1870.J 

Accused persons, who were in peace¬ 
able possession and were attacked while 
in such possession, did not exceed the 
right of private defence of property.— Held 
on the facts of the case (and followi ng 7 W, R. 
X 13) that the accused, who were in peaceable 
possession of their property, and were attack¬ 
ed while in such possession, did not exceed 
the right of privrtte defence of property un¬ 
der s 103, Penal Code.—Q ueen v . Gooroo 
Churn Cxiung, 14 W. R. 69; 6 B. L. R. 
App. 9. [Kemp and Glover, JJ. Nov. 19, 
1870.] 

When raiyats who knowingly resist 
distraint are not protected.—A zemindar 
is justified in exercising his right of private 
distraint of crops^ if he has served the de¬ 
faulters with writ'en notices under Act X. of 
1859, s. 116; and in such a rase raiyats who 
knowingly resist the distraint are not pro¬ 
tected by the Penal Code, .s. 79, But if the 


[ 98 i 



C^AP. IV.] 


GENERAL EXCEPTIONS, 


[Sec, 97 . 


zemindar's people enter upon crops with the 
intention of distraining without notice, the 
raiyat'Owners are justified in considering 
such action as trespass. Qutpre .—Would 
the raiyats in the latter case be protected by 
the provisions of the Penal Code, ss 97 and 
99, in preventing the distraint, and confining 
the men employed to make it—Q i/een v. 
Kanhai Shahu, 23 W. R. 40. [Glover and 
Mitter, JJ. Feb. 27, 1875.] 

A fight between two parties who are 
armea and prepared to fight. —Where both 
parties are armed and prepared to fight, it is 
immaterial who is the 6rst to attack, unless 
it is shown that the party was acting within 
the legal limits of the right of private dc^ 
fence — In the Matter of Kalbb Brpaker, 

I C. L. R. 521. [Jackson and Cunningham, 
J], Mar. 5, 187b. j 

Accused persons held justified in resist¬ 
ing trespassers: Yet Sessions Judge, 
holding that accused had exceeded their 
right of private defence, convicted them 
of rioting *. High Court set aside convic¬ 
tion.—A dlsturbince having been created 
with reference to the possession uf certain 
chuf'land, the Sessions Judge on appeal 
found that certain persons haJ unLiufuliy 
trespassed thereupon, and that the accused 
had been justified in resisting the trespassers 
by force. Inasmuch, however, as he con¬ 
sidered the accused had exceeded their right 
of private defence of their property, he con¬ 
victed them of rioting under s. 14b of the 
Pena] Code. Held that, on the findings lA 
the Judge, the conviction could not be sup¬ 
ported, inasmuch as on such findings the 
persons convicted were not members of an 
unlawful assembly— In the Matter of 
Kalek Mundle, 10 C. L. R. 278 [Mitter 
and Maclean, JJ. Feb 28, 18S2.] 

Conviction for riot and hurt; On appeal 
the Sessions judge held that the com¬ 
plainants had themselves been the ag¬ 
gressors, and that the accused had merely 
exercised the right of private defence, but 
as the plea of private defence was not set 
up, the Sessions Judge did not set aside 
the conviction: Held, the accused were 
entitled to their acquittal.—Where the 
accused had been convicted of riot under 
s 148, and of grievous hurt under 5. 325, of 
the Penal Code, the Sessions Judge on ap¬ 
peal held that the complainants had them¬ 
selves been the aggressors, and that the ac¬ 
cused had merely exercised the right of pri¬ 
vate defence; but inasmuch as they had not 
set up the plea of private defence, he consi¬ 
dered it was not compptent to him to set 
aude the conviction. Held that, on the 
finding of the Sessions Judge, the accused 


were entitled to an acquittal.—I n the Mat¬ 
ter OF Kali Churn Mookbrjbb, 11 C, L. 
R. 232. [Prinsep and O'Kinealy, Jj. May 
22, 1882] 

Conviction of an unlawful assembly, 
whose common object was, by show of 
criminal force, and by criminal force if 
necessary, to prevent the construction of 
a bund, and to demolish it so far as it 
was constructed.—A party of persons, con¬ 
sisting of some five peadas and a number of 
coolies sufficient for the work to be done, 
went to a spot on a river flowing through 
the lands of M for the purpose of either re¬ 
pairing or erecting a bund across it to cause 
the water to flow down a channel on the 
lands of their master T. The river at the 
time Was almost dry, and the party did not 
go armed ready to fight or use force, and 
they did not, during the subsequent occur¬ 
rence, UhC force. Having arrived at the 
spot about 10 A M., they proceeded to work 
at the bund until the afternoon. At about 
4 P.M. a body of men, consisting of about 
1,200 in all, many of them armed with laihiSf 
and hfnded by the prisoner.*;, who were ser- 
vant^i of M, which had been seen collecting 
together during the d.iy. proceeded to the 
spot, and about 25 or 30 of them attacked 
T's men, some five of whom were more or 
less severely wounded with the lathis. The 
occurrence rc'julted in the conviction of some 
uf M's servants for rioting under s. 147 of 
the Penal Code. M's people wholly denied 
.my right on the part of T to construct or 
repair the bund, and had previously denied 
tlw existence uf such right, and refused per¬ 
mission to TI0 exerci.se it. It was contended 
that the assembly of M'.s people was not an 
unlawful assembly ;" that the interference 
by T's people with the channel of the river 
justified them in coming to stop the work, 
and the show and u^e of force in compelling 
them to do su. Held that the prisoners had 
bten rightly ccnvicted. Held, further, that, 
as no ligh* of private defence of property 
is conferred by the Penal Code, except as 
against the perpetrators of offences under 
the Penal Code, and that as, upon the facts 
of the case as found, no offence had been 
committed by T's people, their acts amount¬ 
ing merely to a civil trespass, and that as 
there was no pressing or immediate neces¬ 
sity of a kind, showing that there was not 
time to have recourse to the protection of 
the public authorities, no question as to the 
right of private defence arose in the case. It 
WAS further contended that M’s people did 
not assemble to enforce a right or supposed 
right within the terms of s. 141 of the Penal 
Code, but to defend a fight, and that such 
action did not make the assembly an unlaw- 
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ful one. Held that they were members of 
an asBcmbly, the common object of which 
was, by show of criminal force, and by cri¬ 
minal force, if necessary, to enforce the 
right to keep the river channel clear by 
preventing the construction of the bund, 
and by demolishing it so far as it was 
constructed, and that the case came within 
a. 141, para. 4. Queen v. Mitio Sing (3 W. 
R. Cr. 41). Shunker Singh v. Burtttah 
Makto (23 W. R. Cr. 25), and Birjoo Singh 
V. Khub Call (19 W. R. Cr. 66), referred to 
and commented on.—G anouri Lal Das v. 
Quebn-Emfkkss, 1 . L. R., 16 Cal. 206 
[Pigotand Macpherson, JJ. Jan. 14, 1889 ] 

Distrmiiitofcattlebj landlord for arrears 
of rent: Tenant witn eleven others forci¬ 
bly obstructed removal of cattle ; Accus¬ 
ed charred with rioting, and convicted : 
Conviction upheld.—A landlord who had 
not tendered to hi£ tenant such a patlah as 
the latter was bound to accept under the 
Madra*; Rent Recovery Act, disdained his 
cattle for arrears of rent, the assistance of 
the police having been procured r the 
purpose The tenant, with the assistance 
of eleven other persons, forcibly obstructed 
the removal of the cattle, which had already 
been actually seized and driven for some 
yards. They were charged with th- offence 
of rioting, and convicted. Held that the 
conviction was right.—Q uken- Empress v, 
Ramayya, 1 . L. R , 13 Mad. 148. [Collins, 
C.j., and Parker, j. Oct. 2, 35, 1889. 


Ri^ht of private defence of property 1 
Cauaug grievous hurt in furtherance of 
common object.— The accused, receiving 
information that the complainant’s party 
were about to take forcible possession of a 
plot of land which was found by the Court 
to be in the possession of the accused, col¬ 
lected a large number of men, some of whom 
were armed, and went through the village 
to the land in question. While they were 
engaged in ploughing, the complainant's 
party came up, some of them being armed, 
and interfered with the ploughing. A fight 
ensued, in the course of which one of the 
complainant's party was grievously wound¬ 
ed, and subsequently died, and two of the 
accused’s party were hurt. Held that, if 
the accused were rightfully jn possession of 
the land, and found it necessary to protect 
themselves from aggre.ssion on the part of 
another body of men, they were justified in 
taking such precautions as they thought 
were required, and using such force or vio¬ 
lence as was necessary to prevent the aggres¬ 
sion Held, also, that under such circum¬ 
stances they could not rightly be held to be 
members of an unlawful assembly. Queen* 
Empress v. Narsang Pathahbai ( 1 . L. R., 
14 Bom. 441), Birjoo Sin^h v. Khub Lall 
(19 W. R. Cr. 66), and Shunkur Singh v. 
Burmah Makto (33 W. R Cr 25), followed. 
Ganouri Lal Dass v Queen-Empress ( 1 . L. 
R., 16 Cal 2o6) distinguished.—P achkauri 
T. Qusen-Emfrhss, 1. L R , 24 Cal. 686. 
[Ghose and Gordon, JJ. Mar. 16, 1897.] 


98. When an act, which would otherwise be a certain offence, is not that 
Right of private defence offence, by reason of the youth, the want of maturity 
against the act nf a person of of understanding, the unsound ness of mind, or the 
unsoun min , c. intoxication of the person doing that act, or by reason 

of any misconception on the part of that person, every person has the same right 
of private defence against that act which he would have if the act were that of¬ 
fence. 

Illustr aliens. 

(a.) Z, under the influence of madness, attempts to kill A. Z is guilty of no offence. 
But A has the same right of private defence w'hich he would have if Z were sane. 

( 5 .) A enters by night a house which he is legally entitled to enter, Z, in good faith, 
taking A for a house-breaker, attacks A. Here Z, by attacking A under this misconcep¬ 
tion, commits no offence. But A has the same right of private defence against Z, which 
he would have if Z were not acting under that misconception. 

00. There is no right of private defence against an act which does not 
Acts against which there is reasonably cause the apprehension of death or of griev- 
no right of private defence. qub hurt if done Or attempted to be done by a public 
servant acting in good faith under colour of his office, though that act may not 
be strictly justifiable by law. 

There is no right of private defence against an act which does not reason¬ 
ably cause the apprehension of death or of grievous hurt if done or attempted to 
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be done hj the direction of a public servant acting: in good faith under colour of 
his office, though that direction may not be strictly justifiable by law. 

There is no right of private defence in cases in which there is time to have 
recourse to the protection of the public authorities. 

The right of private defence in no case extends to the inflicting of more harm 
Extent to which the right than it is necessary to inflict for the purpose of 
may be exercised. defence. 

Explanation r.—A person is not deprived of the right of priva;te defence 
against an act done or attempted to be done by a public servant, as such, unless 
he knows or has reason to believe that the person doing tlie act is such public 
servant. 

Explanation a. —A person is not deprived of the right of private defence 
against an act done or attempted to be done by the direction of a public servant 
unless he knows or has reason to believe that the person doing the act is acting by 
such direction, or unless such person states the authority under which he acts, or, 
if he has authority in writing, unless he produces such authority if demanded. 


No right of private defence where per¬ 
sons, believing they will be attacked, 
court the attack. — The right ol private de¬ 
fence cannot be pleaded by persons who, be¬ 
lieving they will be attacked, court the attark. 
— Queen v. Nowaboke, W. R. Gap. 1804, 
II. [Steer. ]. Feb. 19. 1864 ■ 

• 

la a case of hurt or grievous hurt, a 
Court should consider who was the 
aggressor, and was the offence committed 
in the exercise of the right of private de¬ 
fence —In cases of hurt or grievous hurt, 
the question should be considered as to who 
was the aggressor, and whether the offence 
was committed in the exercise of the right 
of private defence “ Queen v. Sohan ano 
Samoo, 3 W. R. 59 L Campbell and Jack- 
son, JJ. April 10, 1865-] 

Causing the death of a weak half-starv¬ 
ed old woman who was caught stealing. 

—Held by the majority of the Court that the 
offence committed w as murder where t he 
death of a weak half-starved old woman, who 
was detected stealing, was caused in the ex¬ 
ercise of the right of private defence, by the 
doing of more harm than was necessary for 
the purpose of such defence; Campbefl. J., 
contra, being of opinion that a man who de¬ 
tects a thief stealing his property, and who. 
acting on the sudden impulse of the moment, 
inflicts on the thief blows so severe as to be 
likely to cause death, but which he did not 
at the time know or feel to be likely to cause 
death, and which would not necessarily have 
caused death to a person in ordinary health, 
but which, owing to abnormal weakness in 
the deceased not known to him, did cause 
death, is not guilty of murder, but t)f culpa¬ 
ble homicide oot amounting to murder.—■ 
Queen ». Gokool Bowree, S W. R.133. 


I_Norman, Campbell, and Phear, JJ. Feb. 
26, 1866.1 

Wilfully killing uiother whilst endea¬ 
vouring to escape after having been de¬ 
tected in the act of house-breaking by 
night for the purposes of theft. —by 

the majority of the Court (Campbell, J., dis- 
sentingj that when a person wilfully killed 
another whilst endeavouring to escape after 
having been detected in the act of house¬ 
breaking by night for the purposes of theft, 
the offence committed was murder, and could 
not be consitlered to have been committed in 
the exercise of the right of private defence 
cither of person or property, nor under grave 
and sudden provocation.— Queen v. Dur- 
wan Geer, 5 W R 73; 1 Ind. Jur. 253. 
[J.ackson, Campbell, and Marpherson, JJ. 
April 7. r866.^ 

A thief was caught house-breaking by 
night, with half of bis body and his head 
through the wall, and his head was nearly 
cut on ■ Offence—culpable homicide not 
amounting to murder.— Where a thief was 
caught house-breaking by night, with half 
his body and his bead through the wall of a 
house occupied by none but women except 
the prisoner and his idiot-son, and where 
the prisoner suddenly caught up a sort of 
pole-ixc, and with it struck the thief five 
times on his neck and nearly cut off his head : 
Held thjit the offence committed by the pri¬ 
soner was not murder, inasmuch as it was 
committed in the exercise of the right of pri¬ 
vate defence ; but that, as the prisoner inflict¬ 
ed more hurt than was necessary for the pur¬ 
pose of defence, he was guilty of culpable 
homicide not amounting to murder. ^ 
Queen v. Fukesrah Chamar, 6 W. R. 50- 
[Norman and Seton-Karr, JJ. JuJt 30, 
1866,] 


c 1 



QENERAL EXCEPTIONS. 


[Chap. IV- 


Sec. 99.] 


** ' No rig^ht of ptriTHte defence in a case of 
premeditated riot. —There cairbe no right of 
private defence, either on one side or the 
other, in a case of premeditated riot. — 
Queen v. Jeolall, 7 W. R. 34. [Glover 
and Kemp, JJ. Feb. 18, 1867.] 

An accused, whose property had fre¬ 
quently been stolen, went out with a la¬ 
thi to watch his property, and with the 
lathi struck and lolled a thief: Held, ac¬ 
cused had not exceeded the legal right 
of private defence of property. — Where 

the accused, whose property had frequently 
been stolen, went out with a lathi to watrh 
his property, and with the lathi struck a thief, 
who died from the effects of the blow.s, it 
was held (having regard to the nature of the 
injuries inflicted, and to the subsequent con¬ 
duct of the accused) that the case did not fall 
w\th\n the 4th exception to s. 99, and that 
the prisoner was not guilty of culpable homi¬ 
cide not amounting to murder, but was pro¬ 
tected by ss. 97 and 104 of the Penal Code, 
and had not exceeded the legal right of pri¬ 
vate defence of property.— Queen v. Mokek, 
12 W. R. 15. [Norman and Jackson. JJ. 
June 28, 1867.] 

Confinement of a trespasser till the fol¬ 
lowing day not protected by s. 97.— 
Where A trespassed on the lands of B, 
whose servants seized and confined A till 
the following day, when B gave information 
to the police, it was held that the conduct 
of B and his servants in confining A could 
not be supported on the ground that they 
were exercising the right of private defence 
of property under ss. 97, 104, and 105 of 
the Penal Code— Shurukooddin v. Kassi- 
nath, 13 W. R. 64. [Loch and Hobhouse, 
JJ. April 23, 1870.^ 

An officer, without a search-warrant, 
attempted to enter a house to search stolen 
property, and was obstructed and resisted. 
As the officer acted in good faith and with¬ 
out malice, the obstruction and resistance 
was held unjustifiable —An officer, subor¬ 
dinate to an offit“er in charge of a police-sta¬ 
tion, who was deputed by the latter to make 
an inquiry under s 135 the Code of Cri¬ 
minal Procedure, attempted, without a 
search-warrant, to enter a house in search of 
property alleged to have been stolen, and 
was obstruct^ and resisted. Held (apply¬ 
ing s 99 of the Penal Code) that, even though 
the police-officer was not strictly justified in 
searching the house without a warrant, the 
person ob.structing and resisting could not 
set up the iWegaVity of the officer’s proceeding 
as a justification of his obstruction, as it was 
not shown that that officer was acting other¬ 
wise than in good faith and without malice. 
A Magistrate acting judicially should not 


import into the case before him his previous 
knowledge of the character of the accused, 
but should determine his guilt or innocence 
upon the evidence given in the case.—Rso. 
V. VvANKATRAV Shrinivas, 7 Bom. H. C. 
R- 50. [Gibbs and Melvill, JJ. June 15, 
1870.] 

A bailiff breaking the doors of a third 
person to execute a decree does not find 
either the judgment-debtor or his jvo- 
perty : The person obstructing the bailiff 
IS not liable to punishment — If a bailiff 
break the doors ui a third person in order to 
execute a decree against a judgment-debtor, 
he is a trespasser if it turn out that the per¬ 
son or goods of the debtor are not in the 
house; and under such circumstances the 
owner of the house does not, by obstructing 
the bailiff, render himself punishable under 
s. .-83 or s. 186 of the Penal Code.— -Reg. ®. 
Gazikom Aba Dore, 7 Bom. H. C. R. 83. 
[Gibbs and Melvill, JJ. July 28, 1870.] 

For the paraose of defence, the accused 
should not inflict more harm than is neces¬ 
sary. —The right of private defence under 
s 103 of the Penal Code is restricted by s. 99 
of that Code, and does not extend to the in¬ 
flicting of more harm than it is necessary to 
inflict for the purpose of defence*—QuBEN r. 
Dhiinunjai Poi.y, 14 W. R. 68. [Kemp, J. 
Nov. 14, 1870] 

The High Court declined to interfere in 
four cases of dismissal, referred by the 
Judge.—The High Court declined to inter¬ 
fere in four cases of dismi.ssal bvthe Magis¬ 
trate and Deputy Magistrate referred by the 
Judge—the first, because the Judge consider¬ 
ed that mere persistence in demand of rent 
did not amount to trespass, justifying the 
right of private defence as held by the Ma¬ 
gistrate ; the second, because the Judge con- 
sidcrcnl that the Magistrate’s reasons, vxe., 
(i) want of explanation of the cause of com¬ 
plainant's presence on the spot where the al¬ 
leged assault was committod, (2) want of ex¬ 
planation of delay in making complaint, and 
(3) want of material evidence in the shape of 
bruises, were not sufficient in law to justify 
a summary dismissal; the third, because the 
Judge considered that the mere assertion of 
a claim to land by the accused did not justify 
the dismi.ssal of the criminal charge as to 
theft of its produce, and that the Deputy 
Magistrate should be directed to hold a pro¬ 
per inquiry and dispose of the case after re¬ 
cording evidence ; and the fourth, because 
the Judge considered that delay in making 
complaint was not of itself a legal ground for 
dismissal, particularly where an explanation 
of the delay U tendered.— (1) Mahomed Jan 
V. Khadi Sheikh ; (2) Huh Nath Db 
KHASHKHIL V. JOYGOFAL De SiRKAR \ (3) 
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HuribChueidra Das *. Bolai Auohicarhe ; 
(4) Shbik Ahmuddy v. Anvri> Mohum Ma- 
ZOOMDAR, i6 W. R. 65. [Bayley and Mark- 
by, JJ. Dec. 13,1871.] 

Firttiig^ of a g^a.^The firing of a gun 
persons at a distance of twenty-five yardsr 
without a reasonable apprehension of danger* 
and without any necessity for so doing, is 
not justifiable by the right of private de¬ 
fence.— Queen v. Hussainuddy, 17 W. R. 
46. [Couch, C.J., and Ainslie, J. April 5, 
1872.] 

A case where the rig^ht of private de* 
fence of person and property was not al¬ 
lowed to be pleaded. —The right of private 
defence of person and property was not al¬ 
lowed to be pleaded in a case where there was 
no fear cf an assault such as is described in 
the clauses of s. 100 of the Penal Code, and 
where the prisoners used deadly weapons 
(spears), and killed two unarmed persons 
whom they found ploughing land which the 
prisoners believed to be theirs. — Quebn v. 
Gour Chandbhuno, 18 W. R. 29. [Kemp 
and Glover, JJ. July 18, 187a.] 

It is for those who raise the plea of pri¬ 
vate defence to prove it. —A Sessions Judge, 
holding a second trial, should not comment 
on the conduct of a previous trial. It is for 
those who raise the plea of private defenre 
to prove it. The act charged cannot be de¬ 
nied, and the plea of private defen re raised 
as an alternative. If raised, a full account of 
the occurrence must be given in evidence.-— 
In the M.\TrER or Jamshesr Siruar, t C. 
L. R. 62. [Ainslie and McDonell, JJ. June 

29. 24. 1877 ] 

Where both parties are armed and 
prepared to fight, it is immaterial who is 
the first to attadc. —Where beth parties 
are armed and prepared to fight, it is iinxna- 
lerial who is the first to attack, unless it is 
shown that that party was acting within the 
legal limits of the right of private defence. 
—/n re Kalbb Bepabee, 1 C. L. R. 521. 
[Jackson and Cunningham, JJ. Mar. 5, 
1878.] 

A head-constable firing a gun among 
a crowd of gipsies^ and killing one.—A 

head-constable, making an investigation into 
a case of house-breaking and theft, searched 
the tents of certain gipsies for the stolen pro¬ 
perty, but discovered nothing. After he had 
completed the search, the gipsies gave him 
a certain sum of money, which he accepted, 
but at the same time, not deeming it suffi¬ 
cient, he demanded a further sum from them. 
They refused to give anything more, on the 
ground that they were poor, and had no 
more to give. Thereupon he unlawfully 
ordered one of them to be bound and taken 


away. On his subordinates proceeding to 
execute such order, all the gipsies in the 
camp—men, women, and children—turned 
out, some four or five of the men being 
armed with sticks and stones, and advanced 
in a threatening manner towards the place 
such gipsy was being bound, and the head- 
constable was standing. Before any actual 
violence was used by the crowd of advancing 
gipsies, the head-constable fired with a gun 
at such crowd when it was about five paces 
from him, and killed one of the gipsies, and, 
having done so, ran away. Any apprehen¬ 
sion that death or grievous hurt would be 
the consequence of the acts of such crowd 
would have ceased had he released the gipsy 
he had unlawfully arrested, and withdrawn 
himself and his subordinates, or had he 
effected his escape, //e/d that such bead- 
constable had not a right of private defence 
against the acts of such gipsies, as those acts 
did not reasonably cause the apprehension 
that death or grievous hurt would be their 
consequence, and such head-con.stable wav 
guilty of culpable homicide amounting to 
murder-—K mprfss v Abdvl Hakiu, J. L. 
R., 3 All. 253. [Pearson and Straight, JJ. 
Oct. 5, 1880 ; 

Afl accused person assaulted a sepoy, 
and prevented nim from impressing’ carta 
for his superior officer, and was convicted 
and punished under s, 353, but the convic¬ 
tion was altered to one of stitiple assault 
under 9.352 —The rules er executive orders 
of Government, printed at pages 26 and 27 
of Mr. Mairne's Revenue Hand Book, have 
not the force of law, and a public servant 
acting in obedience thereto cannot be con¬ 
sidered as acting in execution of his du^y as a 
public servant, if his act is otherwise illegal. 
Accordingly, where on a complaint by a 
sepoy in the Revenue Department deputed 
by a forest settlement officer to impress some 
carts for the use of the latter, that the ac¬ 
cused assaulted and prevent^ him from 
seizing his cart, a Magistrate of the First 
Class convicted the accused under s 353 of 
the Penal Code (Act XLV. of 1860) for as¬ 
saulting and obstructing a public servant in 
the execution of his duty, and sentenced 
the accused to undergo twenty-one days’ 
rigorous impriaonnient, Jfe/d that the con¬ 
viction under s. 353 of the Penal Code should 
be set aside The only offence of which, 
upon the evidence, the accused was guilty, 
was that of simple assault undet s, 35a of the 
Penal Code.—/« re The Petition of Rakh- 
MAJI, I. L. R., 9 Bom, [Nanabhat Hari- 
das and Wedderburn, J J. July 5 , 18B5 

Execution of a warrant initialled only. 
It is an olTeace to offer resistance to 
exeeuting officer,—A warrant issued for 
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the arrest of a debtor under the provisions of 
s. 251 of the Civil Procedure Code was ini> 
tialled by the Munsarlm of the Court, sealed 
with the seal of the Court, and delivered to 
the proper offircr fur execution. The debtor 
forcibly resisted the officer, and was tried and 
convicted, under s. 353 of the Penal Code, 
for assaulting a public servant in the exe¬ 
cution of his duty as such. In revision, it 
was contended, with reference to the require¬ 
ments of s. 251 of the Civil Procedure Code, 
that the warrant of arrest, having been ini¬ 
tialled only, was bad, and the officer rould 
not legally execute it, and consequently 110 
offence under s. 353 of the Penal Code had 
been committed. Held that this contention 
could not be allowed, and, although it was 
proper that the person signing a warrant 
should write his name in full, it could not be 
said that, because the signature was confined 
to the initials of the name, it was not the 
duty of the officer to execute the warrant. 
Held also, with reference to s. 99 of the Pena! 
Code, that the act of the accused did not 
cease to be an offence on the ground that it 
was done in the exercise of the right of pri¬ 
vate defence.—Qu bkn-Empkkss v. Janki 
pRASKD, I. I.. R., 8 All 293. [Oldfield, J. 
May 4, 1886.] 

Exceeding right of private defence.— 

In a case of culpable homicide not amounting 
to murder, it was held that, though llie occa¬ 
sion might have been one in which the prison¬ 
er was justified in meeting force by force, still, 
as he inflicted a blow which he must have 
known was liKcly to cause death, he had ex¬ 
ceeded his right of private defence with re¬ 
ference to cl. 4, s. 99 of the Penal C ode.— 
Qui*:en i>. Fuzxa Meeah alias Ku/za M.a- 
HOMEO, 6 W. R. 89. Kemp and Markby, 
JJ. Dec. 13, i886.[ 

Resistance to a surveyor in execution 
of a Mamlatdar’s decree: No offence.— 

In a suit filed in a Mamlatdar’s Court under 
Bom. Act in. of 1876, the plaintiff obtained 
a decree against the accused for pussessiuii 
of a certain piece of land. When the Mam- 
latdar proceeded to execute the decree, he 
found that there was no land corresponding 
to the boundarie.s set forth in the plaint, and 
that the parties were joint owners, and in 
joint occupation of the land in dispute. Find¬ 
ing himself unable to execute the decree, the 
Mamlatdar referred the matter to the Col¬ 
lector for advice. The Collector, on looking 
into the papers of the ca.se, ordered a sur¬ 
veyor to execute the decree by dividing the 
land in dispute, and putting the decree-holder 
in possession of his share. The surveyor, 
in attempting to execute the decree, was 
obstruct^ by the accused, who was there¬ 
upon tried and convicted of the offence of 


voluntarily obstructing a public servant in 
the discharge of his public functions, under 
s. 186 of the Penal Code (Act XLV. of i860). 
Held (reversing the conviction) that, as the 
Collector had no legal authority to issue the 
order to the surveyor in execution of the 
Mamlatdar's decree, the surveyor acting un¬ 
der that order was not discharging a public 
function, and the act of the accused was not 
an offence against s. 186 of the Penal Code. 
Held, further, that the Collector's order was 
so entirely ultra Hires as to leave no room 
for the operation of either the first or the 
second clause of s. 99 of the Penal Code.—■ 
Quern-Emprsss V . Tulsiran, 1 . L. R., 13 
Bom. 168. [Birdwood and Parsons, jj, 
May 3, 1868.] 

In a fight, both sides received serious 
injaries, and the leader of the complain¬ 
ant’s party was killed.— The third clause 
of .s. 99 of the Indian Penal Code must be 
read with the first clause of s. 105. The 
right of private defence of property com¬ 
mences when a rea.sonable apprehension of 
danger to the property commences. Before 
such apprehension cummence.s, the owner of 
the property in not railed upon to apply for 
protection to the public authoritie.s. The 
apprehension which justifie.s a recourse to the 
authorities ought to be based tm some in¬ 
formation of a definite kind as tu the time 
and place of the danger actually threatened. 
The .accused No. 1 rei’eivcd iniormation one 
evening th.at the complainants intendcid to go 
on his land on the following day, and uproot 
tYmjuvari seed sown in it. At about 3 o'clock 
next morning, he was informed that the com¬ 
plainants had entered on hi.s land, and were 
ploughing up the seed. Thereupon he at 
onre proceeded to the .spot, followed by the 
other accused, and remonstrated with the 
complainants The complainants, without 
paying any attention to his remonstrances, 
commenced an attack on the accused. In 
the fight which ensued, both sides received 
.serious injuries, and the leader of the com¬ 
plainants' party was killed. The accu.sed 
were thereupon charged and convicted, under 
ss. 304, 114. 325. and 323 of the Indian Penal 
Code, of culpable homicide not amounting 
to murder, of voluntarily causing grievous 
hurt, and of causing hurt. I I eld ^ reversing 
the conviction.s. that the complainants being 
the aggressors, the accused had, under the 
circumstances, the right of private defence, 
both of person and of property, and that, in 
the exercise of this right, they did not inflict 
more harm than was necessary. Held, also, 
that the accused were not bound to act on the 
information received on the previous evening, 
and seek the protection of the public authori¬ 
ties, as they had no reason to apprehend ■ 
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aigbt-attack on their property.—-Q ukbn-Em- 
PRU8 V. Naxsing Pathabhai, I. L. R., 14 
Bom. 441. [Birdwood and Jardine, JJ. Jan. 
8, 13, 1890.] 

A constable arrested Oalto bjr virtue 
of a copy of a wanant in gomf faith under 
colour of his office: Some of Dalip’s 
friends aided by Dalip, attacked thecom- 
plainantr rescued Daup, and caused hurt 
to the constable: Conviction held not 
under s* 331^ but under ss. 147 and 323.—A 
warrant was issued by a Magistrate for the 
arrest of one Dalip under s. z 14 of the Code 
of Criminal Procedure. The warrant was 
sent to a certain thana to be executed* It 
was then, after being copied into a book 
kept for that purpose at the thana, made 
over to a particular constable for execution. 
When the constable to whom the warrant 
had been made over had left the thana, it 
was discovered that Dalip was in a village 
other than that in which he had been sup¬ 
posed to be. Thereupon the officer tem¬ 
porarily in charge of the thana made a copy 
from the book at the thana, endorsed on the 
back the names of one Nazir Husain and 
some other constables, and, having signed 
the endorsement, sent Nazir Husain and 
others out with this paper to arrest Dalip. 
Nazir Husain and his companions arrested 
Dalip; but, as they were returning with him 
in custody, some of Dalip’s friends, aided 
by DaUp himself, attacked them, rescued 
Dalip, and caused hurt to the police. Held 
that the police-officers concerned in arrest¬ 
ing Dalip under the circumstances above 
described were not acting in the lawful dis¬ 
charge of their duty within the meaning of 
B. 332 of the Penal Code, so as to render 
the accused liable to conviction und-^r thit 
section; but, inasmuch as they were acting 
in good faith under colour of their office, 
s. 99 of the Indian Penal Code applied, and 
Dalip and his associates might be properly 
convicted under ss. 147 and 323 of the Code. 
The words in the discharge of his duty as 
such public servant" in the earlier portion 
of s. 332 of the Indian Penal Code mean in 
the discharge of a duty imposed by law on 
such public servant in the particular case, 
and do not cover an act done by him in 
good Faith under colour of his office. The 
Queen v. Roxburgh (12 Cox. Cr. Ca. 8) refer¬ 
red to.—Q ubsn Bmprbss e. Dalip, 18 All. 


346. [Bdge, CJ., and Burkittf J. Feb. 18, 
1896.3 

A Bub-iospnetor of salt and abkari, not 
havlsig a search-warrant, attempted to 
enter a house in search of property, and 
was obstructed and re^sM : As he 
acted in good faith and without mlaice, 
it was held that the ohMruction and 
resistance was unjustifiable. A sub- 
inspector of salt and abkari attempted, with¬ 
out a search-warrant, to enttf a house in 
search of property, the illicit possession of 
which is an offence under the Madras Abkari 
Act, and was obstructed and resisted. Held 
that, having regard to s. 99 of the Penal 
Code, even though the sub-in specter was 
not strictly justified in searching a bouse 
without a warrant, the persons obstructing 
and resisting could not set up the illegality 
of the officer’s proceeding as a justificatioa 
of their obstruction, as it was not shewn 
that that officer was acting otherwise than 
in good faith and without malice.-^QuXBM- 
Euprbss V. PuKOT Kotu, L L. R., 19 Mad. 
349 [Davies and Boddam, JJ. July 33, 
1896] 

S. 99 not applicable to a case in which 
police-officers were acting undera warrant 
issued illegally.—Section 99 of the Penal 
Code has no application to a case, in which 
the police-officers were acting under a 
warrant, the issue of which was altogether 
illegal.— Quebn- £u PResa v. Jogbndr a N ath 
Mukbr]ek, I. L. R., 24 Cal. 320, at p. 324. 
[Ghose and Gordon, ]]. Jan. 2o, 1897.] 

Where a licensed vaccinator attempted 
to take lymph from a child of one peti¬ 
tioner to vaccinate the child of the other, 
and was assaulted, the assault was held 
justifiable,—* Where a licensed vaccinator 
attempted to take lymph from a child of 
one petitioner to vaccinate the child of 
the other, and was assaulted in consequeooei 
and received slight injury, it was held that 
the vaccinator was not entitled to take 
lymph from the arm of any person who 
objected, and his attempting to do so was 
unlawful, and the petitioners were justified 
in assaulting him. It was also held that 
the slight injuries received by the vaccina^ 
tor did not prevent him from discharging 
his duty.— Mangobind Muchi v. Empress, 

3 C. W. N. 627. [Prinsep and Wilkins, 
JJ. April 28, 1899.] 


100. The right of private defence of the body extends, under the restrio 
When the right of private tions mentioned in the last preceding section, to the 
defence of the body extends to voluntary causing of death, or of any other harm, 
causing duth. {0 the assailant, if the offence which occasions the 

exercise of the right be of any of the descriptions hereinafter enumerated, 
namely:— 
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Firsts —Such ftn assault as may reasonably cause the apprehension that death 
will otherwise be the consequence of such assault; 

Secondly ,—Such an assault as may reasonably cause the apprehension that 
grievous hurt will oUieiwise be the consequence ot such assault; 

Thirdly ,—An assault with the intention of committing rape; 

Faurihly ,—^An assault with the intention of gratifying unnatuial lust; 

Ftfihly,’^Ssx assault with the intention of kidnapping or abducting; 

Sixthly ,—An assault with the intention of wrongfully confining a person, 
under circumstances which may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities for his release. 


Striking a blow at random, and killing. 

commits no offence, if, in the exerci^se of 
the right of private defence of his property 
against B, whom be finds near a hole in 
house, and, on being attacked by B, he 
strikes a blow at random, and in the dark, 
with a stick in his hand, whereby 6 is killed. 
C and D, by assisting A in removing the 
body of B, cannot be convicted (under s. 2ox 
of the Penal Code) of having caused evi¬ 
dence to disappear, they havingiio knowledge 
or belief that an offence had been committed, 
nor any intention of screening an offender. 
-^Queen V. Pelko Nushvo, 2 W. R. 43. 
[Kemp and Glover, JJ. Mar. 15, 1865.] 

Causiiig death by striking with a lathi. 
—■The legal right of private defence of the 
body and property is not exceeded by a per¬ 
son who is attacked by another with a spear, 
and who strikes a blow with a lathi, which 
results in the death of the party attacking ;* 
and such right of private defence of the body 
extends under s. roo of the Penal Code to 
the taking of life where grievous hurt is rea¬ 
sonably apprehended.^QUEBN v. Moizudin, 
11 W. R. 41. [Jackson and Markby, JJ 
April 29, 1869.3 

No miadirectiou in not calling attention 
to cli. 1 and 2 of s. too, when attention 


was called to d. 6 of that aection .—Held 

that it was no misdirection on the part of the 
Judge in not calling the attention of the jury 
to cU. I and 2 of s. zoo of the Penal Code, 
when he particularly called their attention to 
c‘i. 6 of that section.— Queen e. Mooktaram 
Mundle, 17 W. R. 45. [Kemp and Glover, 
JJ. Mar. 23, 1872.] 

Killing two nnarmed persona with 
spears. —The right of private defence of 
person and property was not allowed to be 
pleaded in a case where there was no fear of 
an assjiult such as is described in the clauses 
of s. 100 of the Penal Code, and where the 
prisoners used deadly weapons (spears), and 
killed two unarmed persons whom they found 
ploughing land which the prisoners believed 
to be theirs.— Queen v. Gour Chand Chunu, 
18 W. R. 29. [Kemp and Glover, JJ. July 
18, 1872.] 

Killing an aggressor.* Under the facts 
of this case, a person was held to have rightly 
exercised the right of private defence as con¬ 
templated in cl. 2, s. 100, and cl. 4, s, 103, 
Pena] Code, though in the exercise of such 
right he killed one of his aggressors.— -Queen 
V. Raw Lall Singh, 22 W. R. 51. [Jackson 
and McDonell, JJ. July 30, 1874.] 


101. If the offence be not of any of the descriptions enumerated in the 
When such right extends to *ast preceding Section, the right of private defence 
causing any harm other than of the body does not extend to the voluntary causing 

death to the assailant, but does extend, under the 
restrictions mentioned in section 99, to the voluntary causing to the assailant of 
any barm other than death. 


Who was the aggressor^ —In a case of 
hurt or grievous hurt, the question should be 
considered as to who was the aggressor, and 
whether the offence was committed in the 
exercise of the right of private defence.— 
QUESM SoHUM, 2 W. R. 59. [Campbell 
and Jackson, JJ. April 10, J865.]' 

A Sght between Mollahs and Shik- 

4ars.""Disput^ between two parties (the 


Mollahs and Shikdars), in which the Shik- 
dars attacked and killed one of the Mollahs 
when exercising the right of retaking their 
own property; three of the Shikdars being 
also wounded. The Shikdars were convict¬ 
ed of culpable homicide not amounting to 
murder and rioting As to the Mollahs, 
Loch, J., was of opinion that they were guilty 
oF voluntarily causing grievous hurt; while 
the majority of the Court held that they 
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were entitled to the protection conferred by Qub«n t. Tanoo Shirdar, 3 W. R. 47. 
s. 101, Penal Code, on those who, while j^Loch, Kemp, and Seton-Karr, JJ. July 17, 
exercising the ri^^ht private defence, caused 1865.] 
their assailants any harm other than death.** 


102 . The right of private defence of the body commences as soon as a 
Commencement and conti- reasonable apprehension of danger to the body arises 
nuance of the right of private from an attempt or threat to commit the offence, 
defence of the body. though the offence may not have been committed, and 

it continues as long as such apprehension of danger to the body continues. 


A drunken fight ending in death.— The 

prisoner and the deceased met each other at 
a liquor-shop, and drank together. After¬ 
wards they walked away together, a third 
person who had been arinking with them 
following them. In the way an altercation 
took place in respect of the deceased having, 
as alleged by the prisoner, caused the death 
of the prisoner's four children by incanta¬ 
tions. According to the prisoner's account, 
rho deceased admitted having done so, and 
addcxl that he would also bring about the 
death of the prisoner; in short, that he would 
not allow him to leave the jungle alive, but 


would cause him to be taken and eaten by a 
tiger. Thereupon the prisoner stated that 
he killed the deceased with several blows of 
a heavy latki. It was held that the prisoner 
had no reasonable apprehension of danger to 
himself from the threats of the deceased, 
whom he killed ; and that, therefore, the 
right of private defence of the body did not 
arise, and the case was not taken out of the 
category of murder, by reason of the second 
exception to s. 300 of the Penal Code.— 
Quees V. Gobadur Bhuvan, 13 W, R. 55; 
4 B. L. R. App. 101. [Jackson and Glover, 
JJ, April 6, 1870.] 


108 . The right of private defence of property extends, under the restrictions 
When the right of private mentioned in section 99, to the voluntary causing of 
defence of property extends to death, or of any Other harm to the wrong-doer, if the 
causing death. offence, the committing of which, or the attempting to 

commit which, occasions the exercise of the right, be an offence of any of die 
descriptions hereinafter enumerated, namely:— 

P'irs/, —Robbery; 

Secondly^ —House-breaking by night; 

Thirdlv »—Mischief by fire committed on any building, tent, or vessel, which 
building, tent, or vessel is used as a human dwelling or as a place for the custody 
of property; 

Fourthly, —^Theft, mischief, or house-trespass under such circumstances as 
may reasonably cause apprehension that death or grievous hurt will be the con¬ 
sequence, if such right of private defence is not exercised. 


Killing a thief.— Case of exercise of right 
of private defence of property against a thief, 
who was seized in the act of committing a 
burglary in the house ol the accused.—Q urkn 
V. Kitrrim Box, 3 W. R. 12. [Jackson and 
Glover, JJ. May 12, 1865.] 

Death in an affray. —In an affray respect¬ 
ing land one of the aggressive party was 
killed. The prisoners, who were exercising 
the right of private defence of property, were 
acquitted by the jury of culpable homicide, 
but convicts of rioting. Hold that the pri¬ 
soners, not being legally guilty of culpable 
homicide, were not legally guilty of any other 
offence coupled with rioting, and, not being 
rioters, ^ members of an unlawful assembly, 


could claim the benefit of s. 104, Penal Code. 
—Qusen e. Mitto Singh, 3 W. R. 41. 
[Seton-Karr and Campbell, JJ. July li, 
1865.] 

A thief was caught house-breaking by 
night, with half of his body and his liead 
through the wall, and his head waa 
nearly cut off: Held that the offence waa 
culpable homicide not amounting to mur* 
der. — Where a thief was caught house¬ 
breaking by night, with half his body and 
his head through the wall of a house occu¬ 
pied by none out women except the pri'^ 
aoner and his young idiot-son, and where 
the prisoner suddenly caught up a sort of 
pole-axe, and with it struck the thief five 
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tioikes on hid' neck and nearly cat off his 
head; H0ld that the offence committed by 
the prisoner was not murder, inasmuch as it 
was committed in the exercise of the right 
of private defence; but that, as the prisoner 
iaflieted more hurt than was necessary for 
the purpose of defence, he was guilty of 
culpable homicide not amounting to mur- 
der.*-H}usBN v. Fukxbra Chamar, 6 W. R. 
50, [Norman and Seton-Karr, JJ. July 30, 
1866.] 

When a party has a right to oppose 
force to force. — Where A is in actual 
peaceable possession of land, B’s attempt to 
recover possession of it by force is an 
illegal act, which A has a right to resist. 
If B uses force in carrying out his attempt, 
A has a right to oppose force to force, and 
to inflict upon B such injury as Is necessary 
to compel him to desist.— Qubkn v. Sachbe 
afids Sachbe Bolbr, 7 W. R. (tia) 76. 
[Markby and Glover, JJ. May 29, 1867.J 

Rioting : Party in possesaion protect- 
edi^In investigating a case of dispute as to 
land between two parties, a Magistrate found 
that one party was in possession: but there 
being a charge against both parties of riot¬ 
ing under s. 147 of the Penal Code, he 
punished both parties. The High Court 
held that the party in possession were pro¬ 
tected by 5. 104 of the Penal Code; and the 
punishment inflicted on them for maintain¬ 
ing their posses.sion was accordingly remit¬ 
ted.—I n the Matter ok Toolsbe Sing, 2 
B. L. R. A. Cr. 16; 10 W. R. 64- iLoch 
and Glover, JJ. Dec. 21, 1868 ] 

A person should not inflict more harm 
thmn is necessary, —The right of private 
defence under s. 103 of the Penal Code 
restricted by s. 99 of that Code, and doe.s 
not extend to the inflicting of more harm 
than it is necessary to inflict for the purpo.se 
of defence.— Queen v. Dhununjai Poly, 14 
W. R. 68. [Kemp, J. Nov. 14, 1870 J 

An. assailant killed with a bamboo in 
Sfllf-dSfence.^Certain persons made a sud¬ 
den attack upon the prisoners for the purpose 
of cuttinpf their crops. Theprisaners re.sisted, 
apflrhavingAo-time to complain to the police, 
ibflicted a Wound upon one of the assailants 
Wkh a bamboo, from the effects of which he 
affSerwards died. The Sessions Judge con¬ 
victed the prisoners under ss. and 304. 
hr appeal, the High Court held that the 
force used, and the injuries inflicted, were 
nbt such as to exceed the right of private 
defence of property, and directed an acquit¬ 
tal.— Qubbn o, Gooroo Churn Chung. 6 
ft; L. R. App. 9; 14 W. R, 69. [Kemp and 
OlovOT, JJ. Nov. 19, 1870.] 


[Gbap* IV. 
Killiosr an ancestor iff self-defence.-^ 

Under the facts of this case, a person was 
held to have rightly exercis^ the right of 
private defence as contemplated in cl. 2, s. 
100, and cl. 4, 5. 103, Penal Code, though in 
the exercise of such right he killed one of 
his aggressors.— <Quben v. Ram Lall Singh, 
22 W. R. 51. [Jackson and McDonell, JJ. 
July 30, 1874.] 

Unlawful assembly: Rioting.—A party 
of persons, consisting of some five peadas, 
and a number of coolies sufficient for the 
work to be done, went to a spot on a river 
flowing through the lands of M, for the pur¬ 
pose of either repairing or erecting a bund 
across it to cause the water to flow down a 
channel on the lands of their master T. The 
river at the time was almost dry, and the 
party did not go armed ready to fight or use 
force, and they did not, during the subse¬ 
quent occurrence, use force. Having arrived 
at the .spot about 10 a.m., they proceeded to 
work at the bund until the afternoon. At 
about 4 P,M., a body of men, consisting of 
about 1.200 in all, many of them armed with 
lathis, and headed by the prisoners,' who 
were iervants of M, which had been seen col¬ 
lecting together during the day, proceeded to 
the spot, and about 25 or 30 of them attack¬ 
ed T’.s men, some five of whom were more or 
less severely wounded with the lathis. The 
occurrence resulted in the conviction of .some 
of M's servants for rioting under s. 147 of 
the Penal Code. M s people wholly denied 
any right on the part of T to construct or 
repair the bund, and had previously denied 
the existence of such right, and refused per¬ 
mission to T to exercise it. It was contend¬ 
ed that the assembly of M's people was not 
an *■ unlawful assembly; that the inter¬ 
ference hy T's people with the channel of the 
river justified them in coming to stop the 
work, and the .show and use of force in com¬ 
pelling them to do so. Held that the pri¬ 
soners had been rightly convicted Held^ 
further, that as no right of private defence of 
property is conferred by the Penal Code, 
except as against the perpetrators of offences 
under the Penal Code, and that, as, upon the 
facts of the case as found, no offence had been 
committed by T’s people, their acts amount¬ 
ing merely to a civil trespass, and that, as 
there was no pressing or immediate necessity 
of a kind showing that there was not time to 
have recourse to the protection of the public 
authorities, no question as to the right of 
private defence arose in the case. It was 
further contended that M*s people did not 
assemble to enforce a right or supposed 
right within the terms of s. 141 of the Penal 
Cc^e, but to defend a right, and that such 
action did not make the assembly an unlaw- 
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ful one. RM that they were members of an 
assembly, the common object of which was, 
by show of criminal force, and by criminal 
force, if necessary, to enforce the right to 
keep the river channel clear by preventing 
the construction of the bund, and by demo¬ 
lishing it so far as it was constructed, and 
that the case came within s. 14I1 para. 4, 


Qmeen v. Miito Sing (3 W. R. Cr. 41), Skun^ 
k€r Singh v, Burmah Mdkto (23 W. R. Cr. 
35), and Birjoo Singh v. Kkuh Lali (19 W. 
R. Cr. 66 ), referred to and commented on.-^ 
Ganouki Lal Das o. Qubbn-Biipress, 1. L. 
R., 16 Cal. 206. L^igot and Macpherson, JJ. 
Jan. J 4 , 1889.1 


104 . If the offence, the committing of which, or the attempting to commit 
When such right extends which, occasions the exercise of the right of private 
to canmg any harm other defence, be theft, mischief, or criminal trespass, not of 
than death. any of the descriptions enumerated in the last preced¬ 

ing section, that right does not extend to the voluntary causing of death, but does 
extend, subject to the restrictions mentioned in section 99, to the voluntary caus¬ 
ing to the wrong-doer of any harm other than death. 


An affray ending fatally.— In an affray 
respecting land, one party were the aggres¬ 
sors, and the other side (had the affair not 
ended fatally) would have been in the legal 
exercise of the right of defence of property, 
and would have he^n entitled to the beneAt 
of s. 104 of the Penal Code. Held that one 
year's imprisonment was sufTicient punish¬ 
ment for the latter.— Queen v. Shunker, i 
W. R, 34. 1 Kemp and Glover, JI. Dec. 

1864.] 

Where, in exercising the right of pri¬ 
vate defence of property, A, finding a man 
near a hole in A's houae, and being at¬ 
tacked by the man, strikes a blow at 
random in the dark with a stick, and kills 
him, he kills no offence. —A commits no 
offence, if in exercising the right of private 
defence of his property against B, whom he 
hnds near a hole in A's house, and, on be¬ 
ing attacked by B, he strikes a blow at 
random, and in the dark, with a stick in his 
hand, whereby B is killed. C and D, by 
assisting A in removing the body of B, 
cannot be convicted (under s. 201 of the 
Penal Code) of having caused evidence to 
disappear, they having no knowledge or 
belief that an offence had been committed, 
nor any intention of screening an offender. 
—Queen «. Pslkoo Nushyo, 2 \V. R. 43. 
[Kemp and Glover, JJ. Mar. 15, 1865.] 

Right of defence in a cate of afiray.— 

In an affray respecting land one of the ag¬ 
gressive party was killed. The prisoners, 
who were exercising the right of private de¬ 
fence of property, were acquitted by the jury 
of culpable homicide, but convicted of rioting. 
Held that the prisoners, not being legally 
guilty of culpable homicide, were not legally 
guilty of any other offence coupled with riot¬ 
ing, and, being rioters, or members of an 
unlawful assembly, could claim the benefit of 
8,104, Penal Cod^.—Q ubbn v. Mitto Sinoh, 


3 W. R. 41. [Seton-Karr and Campbell, JJ, 
July iJ, 1865.] 

Killing a thief: Private defence of 
property. —Where the accused, whose pro¬ 
perty had frequently been stolen, went, armed 
with a laikif to watch his property, and with 
the lathi struck a thief, who died from the 
effects of the blow, held (having regard to 
the nature of the injuries inflicted and the 
sub.sequent conduct of the accused) that the 
case did not f.ill within the 4th clause of 
s. 97, and that the prisoner was not guilty of 
culpable homicide not amounting to murder, 
being protected by ss. 97 and 104, he not 
having exceeded the legal right of private 
defence of property.— Queen v. Mokee, 12 
W. R. r5. ^Norman and Jackson, JJ. June 
28, 1867.] 

Two factioas were convicted of rioting r 
High Court convicted the party who 
were found to be in possession. —In in¬ 
vestigating a case of dispute as to land be¬ 
tween two parties under Ch. XXII. of the 
Code of Criminal Procedure (Act XXV. of 
1861), a Magistrate found that one party 
were in possession ; but there being a charge 
against both parties of rioting under s. 147 
of the Penal Code:, he punished both partie.s. 
Held that the party in possession were pro¬ 
tected by s. 104 of the Penal Code; and the 
punishment inflicted in maintaining their 
po.«;sPssion on them was accordingly remitted. 
—Toolser Sinoh, 10 W. R. 64 ; 2 B. L. R. 
A. Cr. 16. [Loch and Glover, JJ. Dec. 2i, 

1868.J 

Accused's property being frequeotiv 
stolen, he went out with a lathi to watch 
his property, and with the lathi struck a 
thief, who died from the effects of the 
blows: Acenaed was held to be pro¬ 
tected by SB. 97 aad X04.—Where the ac¬ 
cused, whose property hu frequently been 
stolen, went out with s Inthi to watch his 
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property, and with the latki struck a thief, 
who dic^ front the effecrs of the blows, it 
was held (having regard to the nature of the 
injuries inflicted and to Che subsequent 
conduct of the accused) that the case did nut 
fall within the 4th exception to s. 99, and 
that the prisoner was not guilty of culpable 
homicide not amounting to murder, but war 
protected by ss. 97 and 104 of the Penal 
Co^, and had not exceeded the legal right 
of private defence of property.^QuBBKT e. 
Mokvx, 13 W. R. 15 [Norman and Jack- 
son, JJ, June 38, 1869.3 
Wrongfully confining n trespasser: 
Held that there was no right of private 
defence. —Where A trespassed on the lands 
of B, whose servants seized and confined A 
till the following day, when B gave informa¬ 
tion to the police, it was held that the con¬ 
duct of B and his servants in confining A 
could not be supported on the ground that 
they were exercising the right of private de¬ 
fence of property under ss. 97, 104, and 195 
of the Penal Code. —SHUKUhounDiN v. Kas- 
SINATH, 13 W. R. 64. [Loch and Hob- 
house, JJ. April 23, 1870.] 

Certain prisoners, being suddenly at¬ 
tacked with the view of cutting their crop* 
resisted, and inflicted a wound on one of 
the attacking party, ending fatally = 
Right of private defence of property : 
Acquittal. —Certain persons made a sud¬ 
den attack upon the prisoners for the purpose 
of cutting their crops. The pri.soner.s re¬ 
sisted, and, having no time to complain to 
the police, inflicted a wound upon one of the 
assailants with a bamboo, from the effects of 
which he afterwards died. The Sessions 
Judge convicted the prisoners under s.s. 148 
and 304. In appeal to the High Court, held 
that the force iis«xl, and the injuries inflicted, 
were not such as to exceed the right of private 
defence of property, and directed an acquittal. 
—Queen r. Gooroo Churn Chuno, 6 B. L. 
R. App. 9 ; 14 W. R. 69. [Kemp and Glo¬ 
ver, JJ. Nov. 19, 1870.] 

In a case of criminal trespass, the caus¬ 
ing of some harm other than death is 
justified.—“Where the offence which occa¬ 
sions the right of private defence of property 
is criminal trespass, the right of defence 
under s. 104 of the Penal Code only extend.^ 
(subject to the restrictions of s. 99) to the 
voluntarily causing to the wrong-doers some 
harm other than death.— Queen v, Gobur- 
DHUM Pari, 14 W. R. 74. [Bayley and 
Glover, JJ. Nov. 30, 1R70.] 

In a case of trespass with intent to 
commit adultexy, the causing of any harm 
abort of death u ju^fied.-“- Where a per¬ 
son, assisted by a friend, retaliated severely 


on another who trespassed into his house with 
the object of having intercourse with his 
wife, he was held to have committed no of¬ 
fence, ss. 96 and 104, Penal Code, justifying 
him causing any harm short of death to the 
trespasser ; and his friend was also acquitted 
as having aided him to commit no offence.—* 
Queen v. Dhaumun Teli, 3o W. R. 36. 
[Markby and Birch, JJ. June 16, 1873.] 

Unlawful assembly: Common otigect 
was, by show of cmninal force, to en¬ 
force the right to keep the river-channel 
clear by preventing the construction of a 
bund. — A party or persons, consisting of 
some five pcadas and a number of coolies 
sufficient for the work to be done, went to a 
spot on a river flowing through the lands of 
M for the purpose of either repairing or 
ere<'ting a bund across it to cause the water 
to flow down a channel on the lands of their 
m.'ister T. I'he river at the time was almost 
dry, and the party did not go armed ready to 
fight or ii.se force, and they did not, during 
the subsequent occurrence, rise force. Hav¬ 
ing arrived at the .spot about 10 a.m., they 
proceeded to work at the bund until the 
afternoon. At about 4 p. m., a body of men, 
consisting of about 1,200 in all. many of them 
armed with lathis, and headed by the pri¬ 
soners' who were servants of M, which had 
been seen collecting together during the day, 
proceeded to the spot, and about 25 or 30 of 
them attacked T’.s men, some five of whom 
were more or less severely wounded with the 
lathis. The occurrence resulted in the con¬ 
viction of some of M’s servants for rioting 
under s. 147 of the Penal Code. M’s people 
wholly denied any right on the part of T to 
construct or repair the bund, and had previ¬ 
ously denied the existence of such right, and 
refused permission to T to exercise it. It 
was contended th.-it the assembly of M's people 
was not an ‘ nnlawfui assembly:' that the 
interference by T’s people with the channel 
of the river Justified them in coming to stop 
the work, and the show and use of force in 
compelling them to do so. Held that the 
prisoners had been rightly convicted. Held, 
further, that as no right of private defence of 
property is conferred by the Penal Code, 
except as against the perpetrators of offences 
Linder the Penal Code, and that a.s, upon the 
facts of the rase as found, no offence had 
been committed by T's people, their acts 
amounting merely to a civil trespass, and 
that, as there was no pressing or immediate 
necessity of a kind, showing that there was 
not time to have recourse to the protection of 
the public authoritie.s, no question as to the 
right of private defence arose in the case. It 
was further contended that M's people did 
not assemble to enforce a right or supposed 
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right within the terms of 8. 141 of the Penal 
Code, but to defend a right, and that such 
action did not make the assembly an unlaw¬ 
ful one. Htld that they were members of an 
assembly, the common object of which was, 
by show of criminal force, and by criminal 
force, if necessary, to enforce the right to 
keep the river channel cleat by preventing 
the construction of the bund, and by de¬ 


molishing at so far as it was constructed, 
and that the case came within s. 141, para. 4: 
Queen v. Miito Sing (3 W. R. Cr. 41), 
Skunker Singk v. Burme^ Mahio (23 W. R. 

25), and Birjoo Singh v. Khub Lull (19 
W. R, Cr. 66), referred to and commented 
on.' —Ganouri Lal Das v. Qusen-Empress, 
I. L. R., 16 Cal. 206. [Pigot^and Macpher- 
son, JJ. Jan. 14, 1889.] 


Commeocment and conti- 105 - The right of private deface of property 

nuance of the right of private commences when a reasonable apprehension of danger 
defence of prop^y. lo thg property commences. 

The right of private defence of property against theft continues till the offend¬ 
er has effected his retreat with the property, or either the assistance of the public 
authorities is obtained, or the property has been recovered. 

The right of private defence of property against robbeiy continues as long as 
the offender causes or attempts to cause to any person death or hurt or wrongful 
restraint, or as long as the fear of instant death or of instant hurt or of instant per¬ 
sonal restraint continues. 

The right of private defence of properly against criminal trespass or mischief 
continues as long as the offender continues in the commission of criminal tres¬ 
pass or mischief. 

The right of private defence of property against house-breaking by night 
continues as long as the house-trespass which has been begun by such house¬ 
breaking continues. 


No private defence where both parties 
turned out armed with deadly weapons.^ 

An affray having taken plartr. both parties 
turned out arrnedwith deadly weapons. Held 
that there was no right of private defunre, a-s 
both parties well knew beforehai d what was 
likely to happen. The fartory had no right 
forcibly to attempt to sow indigo in l.ind 
already sown with corn, although it was 
indigo-contract land. The villagers had no 
right to oppose force tu force, the police- 
station being near at hand — Rko. v. Jkoi.ali., 
3 Wyman's Rev., Civ., and Crim Reporter 
21 ; 7 W. R. 34, [Glover and Kemp, JJ. 
Feb. 18, 1867.] 

Pursuing and kil ing a thief after his 
house-trespass had ceased .—Held that a 
case in which the accused pursued after a 
thief, and killed him after the house-trespass 
had ciascd, did not Call within the 2nd ex¬ 
ception to a. 300 of the Penal Code, the 
right cf private defence of property con- 
tinu'ng under cl. 5, s, 105 of that Cede, 
only so long as the house-trespass continues 
—Quern v Balakrr Jolahed, 10 W R. 
9. [Glover, j. July 3, 1868.] 

Unlawful assembly: Ceasing of the 
right of private defence of property.— 

Where land in the possession of A wa.«i en¬ 
croached on by the servants of B, who com¬ 
mitted mischief on the land, cind the servants 
of A assembled, and resisted the encroach¬ 


ments, the High Court declined to interfere 
with the Magistrate's order convicting the 
ser\anti» of A of unlawful assembly, as there 
was nu error in law in the order of the Ma¬ 
gistrate, who found as a fact th.st the right of 
defence of private property had ceased under 
cl. 4, s. 105 o£ the Penal Code.—Q i'KRN t. 
Rajkristo Doss, 12 W. R. 43. [Kemp and 
Markby, JJ. Aug 3, 1869] 

Wrongful confinement of a trespasser: 
No justification.— * Where A trc.s passed on 
the hinds of B, whose servants seized and con¬ 
fined A till the following day, when B gave in¬ 
formation to the police, it was held that the 
conduct of B and his servants in confining 
A could not be supported on the ground that 
they were exercising the right of private 
defence of property under ss. 97, 104, and 
103 of the Penal Code.— Shurufooddin v. 
Kassinatii, 13 W. R. 64. [Loch and Hob- 
house, JJ. Apiil 23, 1870.] 

Unlawful assembly: Common object 
was by show of criminal force to enforce 
the right to keep the river-channel clear 
by preventing the construction of a bund. 

— A party of persons, consisting of some five 
peadas and a number of coolies sufficient for 
the work to be done, went to a spor on a 
river flowing through the lands of M for the 
purpose of either repairing or erecting a bund 
across it, to cause the water to flow down a 
chimnel on the lands of their master T, The 
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river At the titna was aimost dry, and the party W- R. Cr- 66}, referred to and commented 
did not go armed ready to fight or use force, oo.‘— Gavoubi Lalx, Das v. Qi/bkn^Empkms, 
and they did not, during the subsequent oc- i. L. R., i6 Cal. ao6. [PIgotand Macpber- 
eurrenoe, use force. Having arriv^ at the son, JJ. Jan, 14, 18S9.] 
spot about 10 A.M., they proceeded to work at 

the bund until the afternoon. At about Before appreheasioo of danger to pro* 
4 r,¥., a body of men, consisting of about per^ commencee, the owner of property 
1,200 in all, many of them armed with lathiSf la not c^ed upon to for protectios 
and headed by the prisoners, who were ser> to public authorities.-^he thiro clause of 
vants of M, which had been seen collecting s. 99 of the Indian Penal Code must be read 
togetherduriflg the day, proceeded to thespot, with the first clause of s. 105. The right of 
and about 25 or 30 of them attacked T's men, private defence of property commences when 
some five of whom were more or less severely a reasonable apprehension of danger to the 
wounded with the lathis. The occurrence re* property commences. Before such appre- 
sulted in the conviction of some of M's ser- hension commences, the owner of the pro- 
vants for rioting under s. 147 of the Penal perty is not called upon to apply for protec- 
Code. M's people wholly denied any right on tion to the public autboriiies. The appro- 
the part of T to construct or repair the bund, hension which justifies a recourse to the 
and had previously denied the existence of authorities ought to be based on some in- 
auch right, and refused permission Co T to cx- formation of a definite kind as to the time 
ercfseit. It was contend^ that theassembly of and place of the danger actually threatenetl. 
M’speople was not an " unlawful a.<isembly: " The accused No. i received information one 
that the interference by T's people wiih the evening that ihe complainants intended to 
channel of the river justified them in coming go on his land on the following day, and 
to stop the work, and the show and use of uproot the/uvuri seed sown in it. At about 
force in compelling them to do so. Held 3 o'clock next morning, he was informed 
thatthe prisoners had been rightly convicted, that the complamants had entered on his 
Held, further, that as no right of private dc- land, and were ploughing up the seed. Therc- 
fence of property is conferred by the Penal upon he at once proceeded to the spot, 
Code, except as against the perpetrators of followed by the other accused, and remon- 
offences under the Penal Code, and that as, strated with the complainants. The corn- 
upon the farts of the case as found, no oITenre plainants, without paying any attention to 
had been committed by T’s people, their arts his remonstrances, commenced an attack on 
amounting merely to a civil trespass, and the accused. In the fight which ensued, both 
that as there was no pressing or immediate sides received serious injuries, and the leader 
necessity of a kind showing that there was of the complainants' party was killed. The 
not time to have recourse to the protection accused were thereupon charged and con- 
of the public authorities, no question as to victed, under ss. 304^ > 14. 3 ^ 5 , and 323, of 
the right of private defence arose in the case, the Indian Pena] Code, of culpable homicide 
ft was further contended that M's people not amounting to murder, of volunt^irily caus- 
did not assemble to enforce a right or sup- ing grievous hurt, and of cau.sing hurt. Held, 
posed right within the terms of s. 141 of the reversing the convictions, that, the com* 
Penal Code, but to defend a right, and that p]ainant.s being the aggres.sor5, the accused 
such action did not make the assembly an had, under the circum-stances, the right of 
unlawful one. Held that they were mem- private defence, both of person and of pro¬ 
bers of an assembly, the common object of perty. and that, in the exercise of this right, 
which was, by show of criminal force, and by they did not inflict more barm than was ne- 
criminal force, if necessary, to enforce the cessary. Held, also, that the accused were 
right to keep the river channel clear by pre- not bound to act on the information received 
venting the construction of the bund, and by on the previous evening, and seek the protec- 
demolishing it so far as it wa.s constructed, tion of the public authorities, a.s they had no 
and that the case came within s. 141, para, reason to apprehend a night-attack on their 
4. Queen v. Mitto Sing {2 VV. R. Cr. 41 j, property.— pk ass v. Na rsang Pa- 
Shunler Singh v. Burmah Mahlo (23 W. R. THabhai, 1 . L. R., 14 Bom. 441. [Birdwood 
Cr. 25), and Birj^e Singh v. Khuh Ltdl (19 and Jardine, JJ. Jan. 8, I3i 1890.] 

106 . Ify in the exercise of the right of private defence against an assault 
Right of private defence which reasonably causes the apprehension of death, 
against deadly assault when the defender be 80 Situated that he cannot effectually 

exercise that right without risk of harm to an innocent 
cen perso . person, his right of private defence extends Co the 

running of that risk. 
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Illustration, 

A it attacked bj a mob who attempts to murder him. He cannot effectually exercise 
his right of private defence without firing on the raob, and he cannot fire without risk of 
harming young children who are mingled with the mob. A commits no offence if, by so 
firing, he harms any of the children. 


CHAPTER V.* 

Of Abetment. 

Abetment of a thing. 107. A person abets the doing of a thing who— 

fint, —Instigates any person to do that thing ; or. 

Secondly, —Engages with one or more other person or persons in any cons¬ 
piracy for the doing of that thing, if an act or illegal omission takes place in pur¬ 
suance of that conspiracy, and in order to the doing of that thing; or, 

Thirdly. —Intentionally aids, by any act or illegal omission, the doing of that 
thing. 

Explanation j, —A person who, by wilful misrepresentation, or by wilful 
concealment of a material fact which he is bound to disclose, voluntarily causes 
or procures, or attempts to cause or procure, a thing to be done, is said to insti¬ 
gate the doing of that thing. 

lUustfaiion, 

A, a public officer, is authorized by a warrant from a Court of Justice to apprehend 
Z. B, knowing that fact, and also that C is not Z, wilfully represents to A that C ia Z, 
and thereby intentionally causes A to apprehend C. Here B abets by inrtigation the 
apprehension of C. 

Explanation 2, —Whoever, either prior to, or at the time of, the commission 
of an act, does anything in order to facilitate the commission of that act, and 
thereby facilitates the commission thereof, is said to aid the doing of that act. 


Grievous hurt: Abetment of.-— The pri¬ 
soners having abetted an a2»sauU, and mur¬ 
der having been committed, held, under the 
peculiar circumstances of the case, that they 
were guilty of abetment of grievous hurt, and 
not abetment of murder.—yuESN v. Goluck 
Chuno. S W. R, 75. ! Campbell and Mac- 

pherson, JJ. April 28, 1866.] 

Grievous hurt: Abetment of.— Where 
A ordered B and C to seize and forcibly 
take D in the contemplation of an assault 
upon D, and D was so beaten and tortured 


as to have died in consequence : Held that 
A was guilty at least of abetting the com¬ 
missi tin ot vuluntarily causing grievous 
hurt.—Q ueen v. Doorge^sur Surmah. 
17 W R. (97J 61. [Hobhousc, J. April 
30, 1867.] 

Grievous hurt: Abetment of.— Held 
that, where A gave a dao to B, who had given 
out his intention to coerce the party against 
whom he was acting and who inflicted 
grievous hurt on such party ivith the dao, A 
was guilty of ab tincnt within the second 


* Ch. V. applies to offences punishable under ss. 121A, 124A, 235A, 225B, 294A, and 
304A-—Seethe Indian Penal Code Amendment Act (XXVll. of 1870), s. 13, as amended 
by the Repealing and Amending Act (Xll. of 1891). 

The definition of " abet" here given applies in the case of all Acts of the Governor- 
General in Council and Regulations under "the Government of India Act, 1870" (33 
Viet., c. 3) s. 1, made after the 14th January 1837.—See the General Clauses Act (X. of 
1897), IS. 3 (/), 4 (a). 

As to the application of ss. 109, no, iia, 114 to 117. to offences under special or 
local laws see s. 40, supra. 

The abetment of certain offences is compoundable- — See the new Code of Criminai 
Procedure (Act V. of 1B98), Sch. II. 
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head of the third clause of s. 107 of the Penal 
Code.— Queen w. Eshan Mkah, 12 W. R. 52. 
[Glover and Mittcr, JJ. Sep. 3, 1869 ] 

Suttee : Abetment of. --Persons present, 
and abetting a boy to set fire to the pile 
upon which a widow voluntarily burnt her¬ 
self, were g’uiIty themselves of culpable 
homicide. One who took no active part in 
causing the death, but induced the widow to 
return to the pile, was guilty of abetment of 
suicide.—1 R. J. P. J. 174. 

Suttee : Abetment of.—The conviction 
of certain persons as abettors of culpable 
homicide in having looked on passively at a 
suttee was upheld on appeal. Campbell, ]., 
in passing judgment in the rase, made the 
following remarks; *' The more important 
question remains behind—whether all per¬ 
sons in the position of the appellants are not, 
by the mere act of going to a suttee, and 
giving it, by their presence, their rountenanre 
and support, guilty of abetment of suttee, 
even though nothing more active ran be 
proved against them. It would seem to be 
very dangerous to let it be supposed that, so 
long as it cannot be proved that a rn:-iri 
brought the fagg(*ts or the fire, he may give 
the utmost moral and actual support to a 
suttee with impunity, iVat'tirally, 1 believe, 
spectators are most powerful abettors .... 1 
am inclined to think that every man uf 
education or intelligence who goes to a suttee, 
and stands an unopposing and passively sup¬ 
porting spectator, does, by every step towards 
the suttee commit an act of abetment."— 
QuBKN *. JHOTEE SiNCiH, I R. J. P. J. 246. 
The above ruling is contrary to the remarks 
of the Indian Law Commissioners on the 
Penal Code and to the following cases : Queen 
V. Gora Chand Gope (5 \V. R 45). Queen v. 
Coburdhun Bera (6 W. K. 80). Gopal Chun- 
der Sitdar v. Foolmoni Bema ( 1 . L R., 8 Cal. 
728, S.C., II C. T.. R. 223>. 

Suttee: Abetment of.— In the ra.se of 
Queen v. Jkatee Singh R. J, P. J. 246), it 
was held by Campbell and Kemp that persons 
who looked on pas.sively at a .suttee were 
rightly convicted of abetment of culpable 
homicide. But from the following remarks 
of Sir Barnes Peacock in another case it will 
be seen that a contrary and more sensible 
opinion was entertained : “ If the object and 
design of those w-ho seized Amoordee was 
merely to take him to the thanaon a charge 
of theft, and it was not part of the common 
design to beat him, they would not all be li¬ 
able for the consequence of the beating, mere¬ 
ly because they were present. It is laid down 
that, when several persons are in company 
together engaged in one common purpose 
lawful or unlawful, and one of them, without 
the knowledge or consent of the others, com¬ 


mits any offence, the others will not be in¬ 
volved in the gvdlt unless the act done was 
in some manner in furtherance of the com¬ 
mon intention. It is also said that, although 
a man is present when a felony is committ^, 
if he take no part in it, and do not act in con¬ 
cert with those who committed it, he will not 
be a felon, merely becau.se he did not attempt 
to prevent it, or to apprehend the felon. But 
if several persons go out together for the pur¬ 
pose of apprehending a man, and taking him 
to the thana on a charge of theft* and some 
of the party, in the presence of the others, 
beat and ill-treat the man in a cruel and 
violent manner, and the others stand by and 
look on. without endeavouring to dissuade 
them from their cruel and violent conduct, it 
appears to me that those who have to deal 
with the facts might very properly infer that 
they were all assenting parties, and acting in 
concert, and that the beating was in further¬ 
ance of a common design. I do not know 
what the evidence was. All i wish to point 
out is that all who are present do not neces¬ 
sarily assist by their presence every act that 
is dune in their presence, nor are consequent¬ 
ly liable to be punished as principals."— 
QrKBx V. Gdra Chanu Goes, 5 W. R, 45: 
H. L. R Sup. Vfil. 443 : J Ind. Jur. N. S. 
177 : I Wyman's Rev., Civ., andCrim. Rep. 
43. Peacock. C.J., and Trevor and Norman, 
Jj. Mar. 3. 1866 j 

Suttee* Abetment of.—Evidence that a 

Woman prepared her.se]f to commit suicide 
in the presence of the accused, that they fol¬ 
lowed her to the pyre, and stood by her, her 
.step son.s crying, “ Ram, Ram." and one of 
the accu.sed admitting that he told the woman 
to say. “ Ram, Ram," and she would become 
"suttee," proves active connivance and un- 
eqtiiv<tcal countenance of the suicide by the 
accused, and justifies the inference that they 
had engaged with her in a conspiracy for the 
c<immission of the suttee?.—-R kg. «, Mohit 
Pandey, 3 N -W. P. 316. '^Pearson, J 
Sep. 6, 1871.] 

False evidence : Abetmeot of.—The pri- 

.soner asked a witness to suppress certain farts 
in giving his evidence against the pri.soner 
before the Deputy Magi.strate on a charge of 
defamation. Hetd that this was abetment of 
giving false evidence in a stage of a Judicial 
pr<jreeding, and was triable before a Court of 
Session only,— /n re Andy Chbtty, 2 Mad. 
H. C. R. 438. [.Frere and fnnes, JJ. Aug. 
12, 1865.] 

False evidence? Abetment of—Where 

C fal.sely represented himself to be (J, and 
the writer of a document signed by U and T, 
knowing that C was not U, and had not 
written such document, adduced C as Ut and 
as the writer of that document, held that T 
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ought to have been convicted on a charge of 
abetting the giving of false evidence.— Queen 

V. Chundi Churn Nath, 8 W. R. 5. 
[Jackson and Hobhouse, JJ. June 4, 1867.J 

False eTidence : Abetment td. —The 
lower Criminal Courts cannot punish, as 
abettors, persons who gave evidence in sup- 
port of false charges, or rather charges found 
by such Courts to false. S. roH of the 
PenaJ Code does not contemplate any acts 
of subsequent abetment, or provide for the 
punishment of such offences, except when 
th^ arc such as are defined in ss 212 tu 218. 
—Queen e. Paun Pundah, 18 W. R. 28; 9 
B. L. R. App. 16. [Kemp and Glover, JJ. 
July 11, 1872.] 

False evidence : Abetment of. —In order 
to convict a person of abetting the commis¬ 
sion of a crime, it is not only necessary to 
prove that he has taken part in those steps of 
the transaction which are innocent, hut in 
some way or other it is absolutely necessary 
to connect him with those steps of the trans¬ 
action which are rriminal. There ran be no 
offence of the abetment of giving false evi¬ 
dence unless the person charged with abet¬ 
ment intended, not only that the statement 
should be made, but intended that the state¬ 
ment should be made falsely.— Q\ een v. Nim 
Chand Mookrrjbe, 20 W. R. 41. [Markby 
and Birch, JJ. June 27, 1873.] 

False evidence : Abetment of.—The 
Magistrate convicted accused of abetting the 
giving of false evidence in a judicial case pro¬ 
ceeding before himself. /fWd that, as by the 
proceedings of 24th March 1R73 the Magis¬ 
trate could not have tried the person who 
gave false evidence, he could not try the 
abettor.— Pro., Nov. 6, 1873 ; 7 Mad. H. C. 
R. App 28. 

Theft : Abetment of. —A person can be 
convicted of abetment of theft under the 1st 
explanation of s. 107 of the Penal Code only 
if he either procures, or attempts to procure, 
the oonimi.ssion of the theft, Merc subse¬ 
quent knowledge of the offence is insuffi¬ 
cient.— Quern v. Shumuerudueen. 2 W. R. 
40. [Kemp and Glover. JJ. Mar. 14, 1865 [ 

Theft: Abetment of. —A pri.soner who 
consented to form one of a party who com¬ 
mitted theft, and resiled from his agreement, 
but was present at the commission of theft, 
does not come within rl. 2, s. 107. Penal 
Code, and ought not to have been convicted 
of the theft, but of the abetment thereof, un¬ 
der cl. 3, s. 107, and s. 109. Penal Code, read 
together. — Queen v. Boodhun Mooshur, 8 

W, R. 78. [Glover, J. Oct. 30, 1867.] 

Theft: Abetment of.— The carrying off 

of certain buffaloes Ijelonging to the com¬ 
plainant by order of the accused, and the re¬ 
tention of them in the custody of the latter's 


Servant, were held to amount to an abetment 
of theft as defined in the Penal Code.— 
Tarinee Proha ut> Banekjbe, 18 W. R. 8. 
[Kemp and Glover, JJ. June 14, 1872,] 

Theft: Abetment of. —A Hindu, intend¬ 
ing to separate himself from his family,emi¬ 
grated to Demerara as a coolie. After an 
ab.sencc uf thirty years he returned to his 
family, bringing with him money and other 
moveable property which he had acquired 
in Demerara by manual labour as a coolie. 
On his return to his family he lived in com- 
inensality with it, but he did not treat such 
property as joint family-property, but as his 
own property. Held that such property was 
his sole property, and his brother was not a 
joint owner of it, and could properly be con¬ 
victed of theft in respect of it. It i.s irregular 
to convict and punish a person for abetment 
of theft, and at the same time to convict and 
punish him fur receiving the stolen property. 
—Empress ». Sita Ram Rai, I. L. R., 3 All. 
181. Straight, J. Aug. 16, 1880. j 

Forgery: Abetment of. — Where a pri¬ 
soner, who appealed to the Commissioner 
from an order of an assessor under Act 
XXI. of 1867, filed a stamp-paper for a 
copy of the assessor’s det'ision after the 
period of appeal had elapsed, but on appeal 
averred that he filed the stamp-paper before 
the time for appealing had elapsed, and 
fraudulently obtained a certificate to that ef¬ 
fect. which was antedated, it was held that 
he was guilty of having abetted the commis- 
.sion of a forgery of a document within s 463 
and cl, 1. s 464 of the Penal Code. The 
evidence of a prisoner taken by .a Collector 
cannot be ii.sed again.st him on hi'>t trial be¬ 
fore a Magistrate.— Queen r. Sookkmoy 
Ghose, 10 W. R, 23. fLoch and Glover, JJ. 
July 25. 1868.J 

Forgery : Abetment of,— -To prepare, in 
conjunction with others, a copy of an intend¬ 
ed false document, and to buy a .stamped 
paper for the purpose of writing such false 
document, and to ask for information as to a 
fart to be inserted in such false document, do 
not coiistitiite forgery nor an attempt to com¬ 
mit forgery under the Penal Code, but are 
farts which would support a conviction for 
abetment of forgery as being acts done to 
facilit^iie the cominissiun uf the offence,— 
Reo V. Paiiai.a Venkatasami. I. L. R.. 3 
Mad 4. 'Turner, C.J., and Kindersley, J. 
Mar. 8. i88i.[ 

Stamp offence: Abetment of. —A exe- 
rated to B on plain paper an instrument 
which should have been executed on a paper 
bearing i\ four-anna stamp. B filed a suit 
against A in the Civil Court, and produced 
the i nstrument i n evidence. The Civil Court 
called upon A to pay the duty and penalty, 
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andf on B’s refusal to pay, impounded the 
instrument, and sent it to the Collector. The 
Collertor, concurring with the opinion of the 
Civil Court, sanctioned the prosecution, in 
the Criminal Court, of both A and B, but 
without requiring the payment of the duty 
and penalty. The prosecution resulted in 
the conviction of A under s. 6i of the Stamp 
Act ( 1 . of 1879), and of B of abetment of A’s 
offence. Held that the convictions were ille¬ 
gal, inasmuch as the Collector failed to allow 
an opportunity of paying the duty and pen¬ 
alty. Held further that mere receipt of an 
unstamped in.strument did not constitute the 
offence of an abetment of the execution of 
.such an instrument.— Emprkss v. Janki, I. L. 
R., 7 Bom. 82. [West and Pinhej-, JJ. Nov. 
2. 1882.] 

Stamp offence: Abetment of. —A debtor, 
having paid a sum of money to his creditor, 
accepted from the latter an unstamped ret'eipt, 
promising to affix a stamp thereto. Held 
that this did not constitute abetment, within 
the meaning of s. 107 of the Penal Code, of 
the offence of making an unstamped receipt. 
Empress v. Bahadur Sint^k (Weekly Note.s, 
1885, P' 30) distinguished Empress v. Janki 
(I. L. R., 7 Bom. 82^ and Empress v. Bhairon 
(Weekly Notes, 1884, p. 37J referred to — 
Qolen-Kmpkvss V. Mitthu Lax., I. L R., 8 
All. 18. [Petheram, C.J. Oct. 26, 1885.] 

How a charge of abetment should be 

framed. —In drawing up a charge of abet¬ 
ment, the section of the principal offence, 
and the section of this chapter (v.} which the 
case covers, should be mentioned, with the 
circumstances which bring the offence under 
the particular section of this chapter,—i W. 
K,, Cr. L. 9; 2 W. R., Cr. L. i, 8. 

Bigamy and abetment thereof; How a 
charge should be framed. — Bigamy and 
abetment of bigamy to be charged separate¬ 
ly.— 5 W. R.. Cr. L. 5. 

What persons may be charged joint- 
ly,—'When more persons than one are ac- 
rj^cd of the same offence, or of different of- 
fc.Tces committed in the same transaction, or 
when one person is accused of committing 
any offence, and another of abetment of, or 
it^emptto commit, such offence, they maybe 
^barged and tried together or separately^ as 
the Court thinks fit; and the provisions con¬ 
tained in the former part of this chapter shall 
apply to all such charges.—Crim. Pro. Code 
(Act V. of 1898), s. 239. 

Contents of bond. —The bond to be exe¬ 
cuted by any s>uch person shall bind him to 
keep the peace or to be of good behaviour, 
as the case may be ; and, in the latter case, 
the commission or attempt to rommit, or the 
abetment of. any offence punishable with im¬ 


prisonment, wherever it be committed, 
is a breach of the bond. — Critn. Pro. Code 
(Act V. of 189S), s. 121. 

Where a charge of abetment shoald be 
enquired into or tried.—A charge of abet¬ 
ment may be enquired into or tried cither by 
the Court within the local limits of whose 
jurisdiction the abetment was committed, or 
by the Court within the local limits of whose 
jurisdiction the offence abetted was commit¬ 
ted. — Crim. Pro Code (Act V. of 1898), s. 
x8o, illus. a. 

False certiScate of siunnions: Abetment 
of the issue of a.— ^Abetment of the issue of 
.1 false certificate of summons. Although 
there was no chaukidar in the village of the 
name appearing on the receipt, acknowledg¬ 
ing due service, the prisoner was acquitted 
in the absence of proof of guilty knowledge 
or belief, it being probable that he (an utter 
stranger in the village) was deceived by the 
villagers. — Queen v. Hissamuddeen, 3 W. 
R. 37. [Kemp and Seton-Karr, jj. June 
27, 1863.] 

Murder ; There can be no conviction 
for abetment of murder without proof of 
murder.— 'There ran be no conviction for 
abetment of murder without proof of murder. 
A hu.<;band, or those who aided him, cannot 
be ronvirted of kidnapping for taking away 
hiS own wife , but they are guilty of rioting 
if they carry out the hushtind's object of get- 
ting possession of his wife by force and 
violence, and in the darknc.s.s of night.— 
Quf.en V. Aski'k, W. R., Sp, X2. [Steer 
and Seton-Karr, JJ, Feb. 22. 1864.] 

Marriage: Abetment of an illegal.— 

Proof of dishonest or fraxidulent intent is 
neces.sary for ,’i convif’tion under s. 496 of the 
Penal Code of falsely going through the 
ceremony of marriage. The mere act of al¬ 
low ing the marriage to take place at one's 
house floes not amount to the abetment of 
an illegal marriage.—QrKEN u. Kl'UUM, W. 
R., Sp- 13. [Steer and Morgan, JJ. Feb- 
24, 1864. j 

Abduction of a woman : Abetment of.— 

The prisoners having been sentenced for 
abetment of abduction of a woman under ss. 
109 and 498 of the Penal Code, and for 
wrongful confinement of her under s. 343, 
held that both sentences could not stand, and 
that, as the c.ssenre of the ra.se was abduc¬ 
tion. the prisoners, ns abettors therein, .should 
be punished for it alone.—Qu ken v. Ishwar 
Ckunder Jocr, W. R., Sp. 21. [Loch and 
Seton-Karr^ JJ. April I2, 1864.' 

Murder : Abetmeot of.— When two per¬ 
sons take an active part in a murder, they 
become principals in the fir.st degree, though 
one of them only may have been the actual 
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killer. If one stood by whilst the crime was 
being committed, he would bean abettor.-^ 
Queen v. Jan Mahomed, i W. R. 49 - 
[Kemp and Glover, JJ. Dec. 26, 1864.] 

Murder: Conviction of a police-inspec¬ 
tor for having^ abetted the bringing of a 
false charge of.— The conviction of a police- 
inspector for having abetted the bringing of 
a false charge of murder quashed, because it 
was not distinctly shown that he preferred 
the charge mala fide. —Qubbn v. M uthooba- 
PERSHAU Panday, 2 W. R. 9. [Kemp and 
Glover, JJ. Jan, 18, 1865.] 

When i nstigation amounts to abet¬ 
ment. —The mere "voluntarily causing’’ 
a person to commit an oflenre is not suffi¬ 
cient to constitute abetment of that offence. 
It is the voluntarily causing by wilful mis¬ 
representation, or by wilful concealment of 
a material fart which a person is bound to 
disclose, that constitutes such instigation as 
amounts to abetment.—3 W. R. Cr. L. 12, 
No. 632, July 6, 1865. 

When trial should not be adjourned 
because priucipal offenders cot arrested. 

—The attention of the Joint Magistrate 
should be drawn to .s. 224 of the Code of 
Criminal Procedure. If the proceedings 
have been completed against a piisoncr, the 
derision of the rase should not be deferred, 
because they are merely subordinate pri¬ 
soners, and because the principal offtnders 
have not been apprehended. A trial should 
be adjourned only when there is a probabi¬ 
lity of obtaining .additional evidence .ag.ainst 
an accused.—3 W. R. Cr, L. 21, No. 705, 
Aug. 10, 1865. 

Dacoity : When concealment of certain 
facts does not amount to abetment of.— 

Knowing of a design to commit n dacoity, 
and voluntarily concealing the existen^'c of 
that design with the knowledge that such 
concealment would farilitatethe commission 
of dacoity, does not amount to an abetment 
of thedaroitjr.— Quken r. Jhuoroo, 4 W. R. 
2. ' Seton-Karr and Jackson, JJ. Sep. 4. 

1865] 

Cheating or extortion: Issue of a 
hukumnama (to correct statistical inform¬ 
ation) by police-officer is not abetment 

of. —To amount to the offence of extortion, 
property must be obtained by intentionally 
putting .1 person in fear of injury to that 
person,and thereby dishonestly inducing him 
to part with his property. T*he mere i.ssuc 
of a hukumnama (to correct statistical in¬ 
formation) by a police-officer is no legal 
ground for a conviction of abetment of cheat¬ 
ing or of extortion.—Q uken v. Meajam, 4 W. 
R. 5. [Kemp and Seton-Karr, JJ. Sep. 9, 

I 8 < 55 .j 


Abetment: Princi|:^s punished as such 
cannot also be punished for. — Persons 
piini.shed as principals cannot also be punish¬ 
ed for abetment of the same offence.— Queen 
v . Jkktoo Chowdhrv, 4 W. R. 23. [Loch 
and Glover, JJ. Nov. 8, 1865.] 

Grievous hurt and abetmeut of riot: 
Prisoners who have, as principals, been 
convicted of grievous hurt and riot cannot 
also be convicted of abetment of the same 
ofiences. —Held that the prisoners could not 
be convicted of abetment of grievous hurt 
and of abetment of riot after having been 
convicted of both charges as principals. As, 
however, the evidence credited by the jury 
was held by the High Court to support a 
conviction of culpable homicide, and as the 
prisoners, even on their conviction on the 
lesser charge of grievous hurl, might have 
been sentenced to a much heavier punishment 
than had been parsed on them, their punish¬ 
ment was not reduced — Queen v. Ramna- 
RAi.\ Josh, 4 \V. R. 37. ! Kemp and Seton- 

Karr, JJ. Dec. 21, 1865.] 

Bribe : Abetment of.— Where a constable 
and othcr.s enter a house, and apprehend cer¬ 
tain persons as gambltT.s, and afterwards re¬ 
lease them on p.'iymen*' of a sum of money 
by the latter, the ofTeiire committed is not 
house-trespass and extortion, but taking a 
bribe as reganlb th<‘ constable, and abetment 
of that offence as regards the others —Govt. 
V. Mahomed Hossein, 5 W. R. 49. [Nor¬ 
man and Campbell, JJ. Mar. 5, iS66.~ 

Extortion' Abetment of. —Held that it 
is not nece.ssary in a case of extortion under 
the Penal Code that the threat should be 
used, and tlie property receixed, by one and 
the same indix'idual. nor that th<i receiver 
should be charged with abetment, although 
that might be* done. — Rta;. v. ShankAR 
I 1 HAGV.A.T, 2 Bom. H. C. R. 394. j^Couch, 
C.J.. and Warden. J. July 12, 1866,] 

Wrongful act of servant; When master 
not criminally responsible for.— A master 

is not rriniinallv re.'^ponsible for the wrongful 
art cf a serv.ant, unless he can be show'n to 
have expressly authorized it.— Suffer Ali.v 
Khan r. Golam Hydhr Khan, 6 W. R. 60. 
[Norman and Seton-Karr, Jj. Aug. 27, 

18660 

Suicide : Abetment of.— Held that the 
pri-'nners. having abetted the suicide, were 
rightly convicted by the Judge for that offence. 
The .sentence was mitigated under the cir¬ 
cumstances.— Govt. V. Gofaul Sing i Agra 
H. C. R. 21. [Pearson and Turner, JJ,, and 
Spankie, Offg ]. Sep 10, i866.j 

Murder: Where a master, who is present 
at the commission of murder by his ser¬ 
vant, is held guilty as principal.*— *A person 
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may be convicted of murder on his own con¬ 
fession. Where a master accompanies a ser¬ 
vant, knowing the latter’s intention to com¬ 
mit murder, and is present at the commission 
of the murder, although he struck no blow, 
still he is guilty as a principal, the only rca- 
sonable presumption being that both were 
acting with a common intent,— »Queen v. 
Hyder Jolaha, 6 W. R. 83. [Kemp and 
Markby, JJ. Sep. 21, 1866.3 

Murder: Prisoner convicted not of abet¬ 
ment of murder, but of causing^ disap¬ 
pearance of evidence. —Prisoner was pre¬ 
sent at a murder without being aware that 
such an act was to be committed. Through 
fear he not only did not interfere to prevent 
the commission of the crime, but joined the 
murderers in concealing the body. Held 
that he was guilty, not of abetment of mur¬ 
der, but causing the disappearance of evidence 
of a crime under s. 201 of the Penal Code. 
—Queen v. Gobukdhun Bera, 6 W. R. 80, 
[Loch and Pundit, JJ. Ort. 4, 1866.] 

Torture: Prisoncm treated not as abet¬ 
tors, but as principals. —Where several 
prisoners were all concerned in a case t>f 
tortiire, and were pro.secuti ng a common 
object, each xvas held guilty as a principal, 
and not as an abettor of others.—Q uebn f. 
Tarineb Churn Chuttopadhya, 7 W. R. 3. 
[Kemp and Markby, JJ. Jan 3, i867.j 

Dacoity: Unlawful assembly living^ 
on the proceeds of. —Case of an unlawful 
assembly, the meml>ers of which were held 
guilty uf an offence under s. 402 of the PcTiaJ 
Code on their own admission that they not 
only knew that the assembly was an a.sscmbly 
for the purpose of committing dacoity. but 
also that all the persons nncluding them¬ 
selves) constituting the assembly lived on the 
proceeds of dacoity, and had no other means 
of living.— Queen v. Kbn'DKA Kamar. 7 W. 
R. 61. [Hobhouse. J. April 30, 1867.] 

Regis^ation Act: Abetment of false 
personation under the.— Three persons, 
who put tip a fourth to personate one whose 
authority was retjuired to complete a con¬ 
veyance of immoveable property, were held 
guilty under s. 94 of the Registration Act 
(XX. of 1866;.—Queen v. Soi.eemoddeen, 
7 W. R. 63. [Seton-Karr. J. May 6, 1867.] 

Registration Act: Abettor may be 
punished more severely than principal,— 

Under s. 94, Act XX. of 1866, an abettor 
may be punished more severely than his 
principal can be.— Queen v. Gopal Pkosao 
Sein, 8 W. R. 16. ' Seton-Karr and Mac- 

pherson, JJ. June 15. 1867.] 

Registration Act: Abetment of offence 
under. — Where A intended to register a 
deed, but was too ill to do so, and B, who 
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was known to A, personated A, and had the 
deed registered in her name, it was held that 
in the absence of anything to prove that it 
was intended to defraud anybody, A was not 
guilty of cheating by personation under s. 
419 of the Penal Com, but of an offence un¬ 
der s. 93 of the Registration Act (XX. of 
1866). C and D, who abetted A, were con¬ 
victed of an offence under s. 94 of the said 
Act XX.— Loothy Bkwa, 11 W. R. 24; 2 
B. L. R. A, Cr. 25. [Norman and Jackson, 
JJ. Mar. 31, 1869.] 

Assault: Abetment of. — Where, of 
several persons constituting an unlawful as¬ 
sembly, some only are armed with sticks, and 
A, one of them, is not so armed, but picks up 
a stick and uses it, B (the master of A), who 
gave a general order to beat, is guilty of 
abetting the assault made by A.— Quern ». 
Rassoroollah, 12 W. R. 51. [Glover and 
Mitter, JJ. Sep. 2. 1869.J 

Servant. When a master can be held 
criminally responsible for an offence com¬ 
mitted by a. — To make a master criminally 
responsible for an offence committed by his 
.servants, it must be shown that there ha.s 
been .some act or illegal omission on the 
part of the master whereby he abetted the 
offence, or some prior instigation or con¬ 
spiracy. Evidence not admissible cannot be 
received as corroborative proof.— Crown 
Prosecutor v. Siiamsunder, i N.-W. P. 
310. [Pearson and Turner, JJ. Sep. 3, 
1869.J 

Information: When it is not an of¬ 
fence to omit to give information of com- 
miSBion of crime.— An omission to give in¬ 
formation that a crime has been cog^itted 
does not. under s. 107 of the Penal Code, 
amount to abetment, unless such omission 
involves a breach of a legal obligation. [See 
ss. 44 and 45 of the Criminal Procedure Code 
(Act X. of iSSaj]. — Queen v. Khapim 
Sheik, 4B. L R.A Cr. 7. [Loch and Glover, 
JJ. Nov. 23, 1869.3 

Ship: Destroying a ship on the high 
seas: Abetment In British India of such 
offence when committed at a greater dis¬ 
tance than three miles from the coast.— 

The substantive law applicable to a British- 
born subject tried in the High Court of judi¬ 
cature at Bombay for destroying a British 
ship on the high seas, at a distance of more 
than three miles from the .shores of British 
India, is the English law, and not the Penal 
Code, notwithstanding the provisions of Stat. 
30 and 31 Viet., c. 124, s. 11. The same 
.substantive law is applicable to prisoner.4 
who conspire together in Bombay to destroy 
such ship on the high seas, and such ship is 
so destroyed in consequence. The procedure 
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applicable in such cases is the ordinary cri¬ 
minal proccxlure of the High Court. The 
question whether the Indian Legislature has 
power to legislate with reference to offences 
committed on the high seas considered. 
There is not any Act of the Indian Legislature 
now in force which provides for the offence 
of destroWng a ship when committed at a 
greater distance than three miles from the 
coast, or for the abetment in British India 
of such an offence so committed.—R eo. e. 
Elmstone, Whitwell, et al,, 7 Bom. H. C. 
R, 89. [Westropp, C-J., and Bayley and 
Green. JJ. July 22, 30. 1870.] 

WAjnngr wars Abetment of.-*The Ses¬ 
sions Court at Patna was held to have juris¬ 
diction to try the offence of abetment of 
waging war against the Queen, though the 
waging of war did not take place in Patna, 
the rule of law as to abetment being that, 
where parties concert together and have a 
common object, the act of one of the parties, 
done in furtherance of the common object, 
and in pursuance of the concerted plan, is 
the act of the whole. The jurisdiction of the 
Sessions Court at Patna was not affected by 
the erroneous s'tatement in the charge of the 
abetment having taken place at Calcutta, 
when the evidence was sufficient to show the 
abetment at Patna, such erroneous statement 
being an error or defect in the charge which 
is cured by s. 537 of the Code of Criminal 
Procedure, 1882.— Queen v. Ameer Khan, 
17 W. R. IS; 9 B. L. R. 36. Couch, C.J., 
and Jackson and Maepherson, ]J, Dec. 12, 
1871.] 

Abetmeot: Act need not be committed. 

—It is not necessary to constitute the offence 
of abetment that the act abetted should be 
committed.-—DiNONATH Buhooa, 18 W. R. 
32. i_Kemp and Glover, JJ. July 24, 1872.J 

Abetment: Confeimon of principal not 
admissible against abettor even when 
both tried jomtly. —S. 30 of the Evidence 
Act (1. of 1872) ought to be considered with 
great strictness, and the confession of one 
person is not admissible in evidence again.st 
another, although the two are jointly tried, if 
one is tried for the abetment of the offence 
for which the other is on his trial.— Queen 
V. Jafkkr Ali, 19 W. R. 57. I Kemp and 
Glover, JJ. April 17, 1873.] 

Abetment: Foreign subject, resident in 
foreign territory, abetting commission of 
offence committed in British territory — 

Where a foreign subject, resident in foreign 
territory, instigated the commission of an 
offence which, in consequence, was commit¬ 
ted in British territory, Md that the instiga- 
tion not having t.iken place in any district 
created by the Code of Criminal Procedure, 


the instigator was not amenable to the juris¬ 
diction of a British Court established under 
that Code, s. 66 ,—Reg. e. PirtaIi 10 Bom. 
H. C R. 356. [ Melvill and West, JJ, July 

19. 1873-] 

Abetment: Instigation d^ends upon 
the act actually done. —The offence of abet¬ 
ment by instigation depends upon the act 
which is actually done by the person whom 
he abets.— Queen v. Imamdi Bhoovah, 21 
W. R. 8. i_Phear and Morris, JJ, Dec. 1, 
» 873 ] 

Torture: Abetment of. —Where a head, 
constable, who knew that certain persons 
were likely to be tortured for the purpose of 
extorting confession, purposely kept out of 
the way, it was held that he was guilty of 
abetment under the words of s. 107 of the 
Penal Code, expl. 2. — Queen t. Kales 
Churn Ganoooly, 21 W. R. 11. [Markby 
and Birch, JJ. Dec. 4. 1873.] 

Incorrect record : Abetment of false 
preparation of. —S was charged with the 
preparation of a certain record, and was in the 
habit of preparing it from certain abstracts 
made and read to him by D. D made and 
read false abstracts, whereby an incorrect re¬ 
cord was prepared. The Court was of 
opinion that D could not strictly be held to 
have rommitted the offence described in s. 
218 of the Penal Code He was guilty, how- 
hever, of abetment of the offence described iu 
that .section, and not the less .so, that S had 
no guilty knowledge or intention in the 
matter.— Queen r, Brij Moh.^n Lal. 7 N.- 
\V. P. 134. ^Pearson, J. Jan. 25, 1875.] 

Illegal omission : Abetment by. —If a 

number of persons, a.s.seiiibled for any lawful 
purpose, suddenly quarrel with an intruder 
W'ithoutany previous intention or design, they 
do not commit ** riot" in the legal sense of 
the word. To prove abetment under s. 107, 
Penal Code, by " illegal omission.” it would 
be necessary to show- that the accused inten- 
tionallv aided the commission of the offence 
by his non-interference— Khaj^h Noori’l 
Hossein a/itf.sKHAjA WahfedJanv. Fabre- 
Tonnbkhb, 24 W. R. 26. [Glover and Mit- 
ter, JJ. July 12, 187S] 

Abetment: Conviction of abettor not 
dependent on conviction of principal.— 

The offence of .abetment under the PenalCode 
is a substantive offence. The conviction of 
an abettor i.s, therefore, in no way dependent 
on the conviction of the principal, —Reg v. 
Maruti D.at^a, 1 . L. R., 1 Bom. 15. [West 
and Nanabhai Haridas, JJ. Ort 12, 1875.] 

Fabricating false evidence : Abetment 
of.'^M instigated Z to personate C, and 
to purchase in C's name certain stamped 
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paper, in consequence of which the vendoriof 
the stamped paper endorsed C's name on 
such paper as the purchaser of it. M acted 
with the intention that such endorsement 
might be used against C in a judicial pro¬ 
ceeding. Held that the offence of fabricating 
false evidence had been actually committed, 
and that M was properly convicted of abet¬ 
ting the commission of such offence. Queen 
V. Kam^aran Chambey (4 N.-W. P. 46) dis¬ 
tinguished and observed on.— Empress v. 
Mula, 1. L.R.,2 All. 105. ^Turner,]. Jan. 

24, 1879] 

. Food: When the supplying of, amounts 
to abutment. —The supplying of food to 
a person about to commit a crime is not 
necessarily an abetment of the crime ; but if 
food were supplied in order that the criminal 
might go on a journey to the intended scene 
of the crime, or conceal himself while waiting 
for an opportunity to commit the crime, the 
supply of food would be m order to facilitate 
the commission ot the crime, and might faci¬ 
litate it .—In re Lingam R \manna, I. L, R., 
2 Mad 137. ^Turner, C.J-, and Muttusami 
Ayyar, J. May 3, 1880.] 

When a person cannot be convicted 
of abetting the offence of instituting a 
false charge —There being no abetment of 
an offence after it has been committL'd, a 
person cannot be convicted of ubctting the 
offence of instituting a false charge, on 
evidence which shows only that he gave 
evidence in support of a charge found to be 
false.—l.v THK Matter ok jL'CfT Mohi.mi 
Dassi and Maiuiv SrPHAN jo 

C. I.. R 4. jMcDonell and Tottenham, JJ. 
Dec. 13, 1881.] 

Extortion: When vtllage-chaukidar 
not liable as abettor of. —The mere fact that 
the offence of extortion under s. 384 of the 
Penal Code is committed in the presence of 
the village-chaukidar, without eliciting any 
dusapproval on his part, will not render him 
liable as an abettor of the offence.-— -In the 
Matter of the PaTnio.v of Gopai. Chun- 
OER SiKOAk : Gopal Chusi^er SxRuak v. 
Koqlmoni Bkw.a, 1. L. R,.8 Cal. 728 , 11 C. 
L. R. 223. i McDoneil and Field, jj. April 
20, 1882.] 

Negligent act likely to spread infection 
of disease dangerous to life - Abetment 

of. —K, knowing that he was suffering from 
cholera, entered a train as a passenger with¬ 
out informing the Railway Company’s ser¬ 
vants of his condition. M, knowing of K's 
condition, bought K's ticket, and travelled 
with him. Held that K w'as properly con¬ 
victed under s. 269 of the Penal C<^e of neg¬ 
ligently doing an act w'hich was, and which 
he had reason to believe was, likely to spread 


infection of a disease dangerous to life, and 
M of abetment of K’s offence.-^Q uebh-Em- 
PREss V. Kkishnappa, 1. L. R., 7 Mad. 276. 
[Turner, C.J., and Kernan, J. Dec. 14^ 
i88j.] 

Bvamy; Abetment of.— A was baptized 
in inrancy into the Roman Catholic Church, 
but subsequently relapsed, with the rest of 
her family, into Hinduism, and was married 
to a Hindu. Her Hindu husband since dis¬ 
carded her, and alleged that he would not 
have married her if he had known that she 
had been baptized. A was subsequently re¬ 
admitted into the Roman Catholic Church, 
and married by B, a priest, to a Roman 
Catholic during the lifetime of her Hindu 
husband. Held that A's marriage with the 
Hindu was subsisting and valid at the time 
of her Christian marriage; that she was 
guilty of the offence of bigamy ; and that B 
was guilty of abetting that offence. Lope» v. 
LoPea (I. L. R., 12 Cal. 709J discussed.*-^/ft 
re Millard, 1 . L. R., 10 Mad. 218. [Col¬ 
lins, CJ., and Parker, J. April i, 1887.J 

Illegal omission.— Mere non-feasance will 
not gt-nerally amount to an illegal omi.ssion 
(1. Russ. 91} ; but circumstances may exist 
where mere non-feasance towards n child of 
tender years amounts to an illegal omission. 
So a refusal or neglect to provide sufficient 
food or other neressnries for an infant of ten¬ 
der years, unable to provide for or take care 
of itself, by a party obliged by duty or con¬ 
tract to provide for it, .amounts to an illegal 
omission .—i Rrss- 80, 

Abetment in British India by British 
subject of offence committed in foreign 
territory.— All abetment in British India Xy 
a British subject of an offence committed in 
foreign territory is not an offence punishable 
under the Indian IVnnl Code (Act XI.V. of 
i86u), and cannot, therefore, be tried by a 
Court in British India. Regina v. Elmstone 
(7 Bom. H. C. R. 89) and Empress v. Afoarga 
Chetiy (1. L. R , 5 Rom. 338, 347}, followed. 
— QirEF.N-EMPKRSS V. Ganpatrao Ram- 
CHANDRA, I, L. R., 19 Bom. lo,'). [Jardine 
.-ind Ranade. JJ. Mar. 8, 1894.] But now 
see s. 108A, in/ra. 

Letter: Instigatingnnothertothecom- 
mlssion of an offence by means of a — 

Where one person instigates another to the 
commission of an offence by means of a letter 
sent through the post, the offence of abetment 
by instigation is completed so soon as the 
contents of such letter bcconne known to the 
addressee, and such offence is triable at the 
place where such letter is received.—Q oken* 
Empress r . Shro Dial Mai., I. L. R.. i(S All. 
389, [Edge, C.J,, and Tyrrell, J. May 2*5, 
1894.] 
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Abetmeat bj policeman who etanda br 
aod acquieeced in an assault bj another 
poUeeWan to extort confeaidoo.— >A police¬ 
man srho stands by, acquiescing in an assault 
on a prisoner committed by another police¬ 
man for the purpose of extorting a confes¬ 
sion, is guilty of abetment of an ofienre 
under s, 330 of the Indian Penal Code.— 
QaSBN-EnpRBss v. Latipkhan, I. L. R., 30 


[SaG« UA 

Botn. 3P4. [Jardtne and Ranade, JJ. Mar* 

12. *895.] 

Accessory after ttie |faet*-*Uader the 

Indian Law no one is liable for being an an- 
ressory after the fact.— RaKhal Nikari e. 
Qi/EEN-EypRESs, 2 C. W. N. 8x. [Ghose 
and Rampini, JJ. Aug. 24, 1897, and Tre¬ 
velyan, J. Sep. 1, 1897.] 
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108. A person abets an offence who abets either the commission of an 
Abettor offence, or the commission of an act which would be 

an offence, if oommitted by a person capable br law 
of committing an offence, with the same intention or knowledge as that oc the 
abettor, 

Explanation /.—The abetment of the illegal omission of an act may amount 
to an offence, although the abettor may not himself be bound to do that scL 

Explanation 2 ,—^To constitute the offence of abetment, it is not necesBaiy 
that the act abetted should be committed, or that the effect requisite to constitute 
the offence should be caused. 


illusirationtw 

(s.) A instigates B to nourder C. B refuses to do so. A is guilty of abetting B to 
ccmmit murder. 

(h.) A instigates B to murder D. B. in pursuince ol the instigation, stabs D. D 
recovers from the wound. A is guilty of instigating B to commit murder. 

Explanation j —It is not necessary that the person abetted should be capable 
by law of committing an offence, or that he should have the same guilty intention 
or knowledge as that of the abettor, or any guilty intention or knowledge. 


lliuiiraiicnt^ 

(a.) A, with a guilty intention, abets a child or a lunatic to commit an act which 
would be an offence if committed by a person capable by law of committing an offeace, 
and having the same intention as A. Here A, whether the act be committed or not, is 
guilty of abetting an offence. 

(&.) A, with the intention of murdering Z, instigates B, a child under seven years of 
age, to do an act which causes Z^s death. B, in consequence of the abetment, does the 
act in the absence of A, and there by causes Z's death. Here, though B was not capable by 
law of committing an offence, A is liable to be punished in the same manner as if B had 
been capable by law of committing an offence, and had committed murder, and he is. there¬ 
fore, subject to the punishment of death. 

(r.) A instigates B to set fire to a dwelling-house in consequence of the unsound^ 
ness of his mind, being incapab'e of knowing the nature of the act, or that he is doing 
what is wrong or contrary to law, sets fire to the house in consequence of A*s iast^a- 
tion. B has committed no offence, but A is guilty of abetting the offence of setting fire to 
a dwelling-house, and is liable to the punishment provided for that offence. 

( 4 ,) A, intending to cause a theft to be committed, instigates B to take propq^ty be¬ 
longing to Z out of Z*s possession. A induces B to believe that the propetty Belongs 
to A. 0 takes the property out of Z’s possession in good faith, believing it to be A*s fwo- 
perty. B, acting under this misconception. d<ws not tike dishonestly, and therefore does 
not commit theft. But A is guilty oi abetting tbcfr, had 18 liable to theaaaie pnniabMnt 
as if B had committed tbefc. 

ExplofioHon ^.^The abetment of an offence being an offence, the abetment 
of such an abetment Is also an offence. 
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liiusiraHPtia 

A instigitei B to instigate C to murder Z. B accordingly instigates C to murder Zt 
and C commits tkat offence In consequenoe of B's instigation. B is liable to be punished 
for his offence with the punishment for murder; and, as A instigated B to oomaait the 
offence, A is also liable to the same punishment. 

Explanation j*.—It is not necessary to the commission of the offence of 
sQ>etment by conspiracy that the abettor should concert the offence vrlth the per¬ 
son who commits it It is sufficient if he ei^ge in the conspiracy in pursuance 
of which the offence is commiued. 

lUustratUn* 

A coocerCs with B a plan for poisoning Z. It is agreed that A shall administer the 
poboa. B then m^lains the plan to C, mestiooii^ that a third person is to administer 
the poison, but without mentioning A’s name. C agrees to procure the poison, and 
procures and delivers it to B for the purpose of its being used in the manner explained. 
A administers the poison. Z dies in consequence. Here, though A and C have not con¬ 
spired together, yet C baa been eegaged in the conspiracy in pnrsuance of which Z has 
been murdered. C has, therefore, committed the offence defined in this section, and is 
Kable to the punishment for murder. 


' There being no intentiontocausedeath, 
the offence committed may be grievous 
hurt, and not murder, &c. —The offences of 
murder and of culpable homicide not amount¬ 
ing to murder, each supposes an intention or 
knowledge of likelihood of the causing of 
death. In the absence of such intention or 
knowledge, the offence committed may be 
the offence of causing grievous hurt.—Q ueen 
V. BHADOO PORAM.iMCK, 4 W. R. 23. J..OCh 
and Glover, JJ. Nov lo, 1865.J 

Abetment of grievous hurt, and not abet- 
ment of murder.— The prisoners having 
abetted an assault, and murder having been 
committed, ke/d. under ihe peniliai rtreiim- 
Stancos of the case, that they were guilty of 
abetment of grievous hurt, and not abetnieiit 
of murder.— Queen v. Goluck Chuni’.. 5 W. 
R. 75 ' Campbell and Maepherson, JJ. April 
28, 1866.J 

Acts of subsequent abetment.— S. 108 of 

the Penal Code does not contemplate any 
acts of subsequent abetment, or provide for 
the punishment of such offences, except when 
they are surh*as are defined in ss. 212 to 
218. — Queen w. Paun Punoah, 18 W. R. 

; 9 B. L. R. App. r6. 'Kemp and Glover, 

JJ' July >*• *872.] 

Abetment by ii»tigaUon.<— The offence 
of abetment by instigation depends upon the 
intention of the person who abets, and not 


upon the act which is actually done by the 
person whom he abets.— Quebn v. ImabIoi 
Bhoovah. 21 W. K. 8 . Phear and Morris, 
JJ. Df-T. I, 1873 

Abetawnt conspirm^.—Under expl. 
5, s. 108 of the Penal Code, it is not necessary 
to the commission of the offence of abetment 
by conspiracy that the abettor shall concert 
the offence with the person who commits it. 
It is sufficient if he engage in the conspiracy 
in pursuance of which the offence is commit¬ 
ted.—Q l'Kbn V. Gobino Dobev, 21 W. R. 
35. ‘Kemp and Glover. JJ. Jan. 27, 1874 j 

Theft ■ Abetment of theft with the 
knowledge and consent of owner. —A 

sought the aid of B with the intention of 
<'otniiutting a theft of the property of B's 
master. B, with the knowledge and consent 
of hih master, and for the purpose of procur¬ 
ing A’s punishment, aided A in carrying out 
his object. On the prosecution of A fur 
theft, held that, as the property removed was 
so taken with the knowl^ge of the owner, 
the offence of theft had not been committed ; 
held, further, that it is not necessary to an 
indictment for the abetment of an abetment 
of an offence to show that such offence was 
actually committed.— Empress v. Trov- 
LUCKHo Nath Chowdhky, I. L. R., 4 Cal. 
366 : 3 C. L. R. 525. [Jackson and White, JJ. 
Nov, 12, 1878.1 


108A* A person abets an offence within the meaning of this Code who, in 
Abctmettt in British India British India, abets the commission of any act without 
of offences outside it. and beyond British India which would constitute an 

offence if committed in British India. 


* S, 108A has been added by the ladiaa Penal Code Amendment Act {IV. of 1898). 
8 3. As to the authority for instituting prosecutions ueder s. 108A, see the new Code 
of Criminal Procedure f Act V of 1898), s. iq6 . 
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Illustration* 

A, in British Indls, instigatei B, a foreigner in Go4) W) commit a murder iu Goa. A 
is guilty of abetting murder. 


Bellior muior for prostitution 1 when 
the act does not amount to principal of¬ 
fence, or an attempt or abetment there¬ 
of.— A minor girl under the age of sixteen 
years was taken by accused No. j, under the 
direction of accused No, 2, from Shohipur 
to Tuljapur (in the Nizam's territory;, and 
there dedicate tu the goddess Amba, with 
intent or knowing it tu be likely that the 
minor would be used for purposes of prosti¬ 
tution. The District Magistrate of Shola- 
pur convicted accused No. i of an offence 
under s 372 and accused No. 2 of abetment 
uS the oftimce nrider 372 and oi 
the Indian Penal Code, and sentenced them 
each to six months' rigorous imprisonment. 
Held that, as the offence of the disposal of 
the minor took place out of British India, 
the Magistrate had no jurisdiction to try 
the offence, in the absence of a certificate 


of the Political Agent or the sanction of 
the Local Governnnent as required by s. 
of the Code of Criminal Procedure (Act V. 
uf 1898). Held, also, that accuafid No. 2 
was not ffuilty of abetment, and s. ro8A 
of the Indian Penal Code had no applica¬ 
tion to the present case. Mere intention 
not follow^ed by any act cannot constitute 
any offence, and an indirect preparation 
which does not amount to an act which 
amounts to a commencement of the offence 
does not constitute either a principal offence 
or an atteiopt or abetment of the same. The 
intenYian m ^ Wit ■whiSe \Wy 

were .staying at Sholapur did not constitute 
any offence, and their removal with the girl 
at'Tuljapot did not by itself constitute an 
abetinent.^yoBEN-KMPRiss v. Baku, I, L. 
R.. 24 Both. 287. [Ranade and Crowe, JJ. 
Ort. 9, 1899 j 


„ ., - , 109 .* Whoever abets any offence shall, if the 

the acfatetlld act abetted is committed in consequence of the abrt- 

inconsequence, and where no meni, and no express provision IS made by tbis Code 
express provis-on is rnadu fur punishment of such abetment, be punished with 

Its puQis ment, punishment provided for the offence. 

Exphnation .—An act or offence is said to be comraitted in consequence of 
abetment when it is committed in consequence of the instigation, or in pursuance 
of the conspiracy, or with the aid which constitutes the abetment. 


Illustrations. 

(fl.) A offers a bribe to B, a public servant, as a reward for showing A some favour 
in the exercise of B’s official functions. B accepts the bribe, A has abetted the offence 
defined in section 161. 

(A.I A instigates B to give false evidence. B, in consequence of the instigation, com¬ 
mits that offence. A is guilty of abetting that offence* and is liable to the same punish¬ 
ment as B. 

(c.) A and B conspire to poison Z, A, in pursuance of the conspiracy, procures the 
poison, and delivers it to B, in order that he may administer it to Z. B, in pursuance of 
the conspiracy, administers the poison to Z in A's absence, and thereby causes Z's dttth. 
Here B is guilty of murder. A is guilty of abetting that offence by conspiracy, and is li¬ 
able to the punishment for murder. 

S. 109 contemplates that the act abet- to be u.scd iij 2*1''t* so that, to convict under 
ted has been committed in consequence this section, R is essential to aver and to prove 
of the abetment.— S. 109 of the Penal Code that the fttbricated doruments were intended 
contemplates that the aft abetted should be for that purpose. The illegal concealment, 
committed in consequenre of the abetment, by aft or omission, contemplated by s, iflo 
The term ‘‘fabrication" in s. 193 refers to ol the Code, has reference to the existence 
the fabrltHation of false documentary evidence of a desi^i^ ^be part of third persons to 


• Special provisions have been made for the puni^bnient of abetment of certain of¬ 
fences by ss. lar, laiA, 125, and 164 of this Code. Se^'bons 131-135, 138, 30 Ss 
J06. provide punishment for the abetment of acts which are themselves not punishable under 
the Code. 
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fabricate evidence.^QuEEN v. RajcOOnar 
Banerjee, 1 Ind. Jur. O. S. 10^. [Trevor 
and Seton>Karr, JJ. Sep. 27, 1^2.] 

Abetment nf issue 0/ n false certificate 
of smnmons.— Abetment of the issue of a 
false certificate of summons. Although there 
was no chaukidar in the village of the name 
appearing on the receipt acknowledging due 
service, the prisoner was acquitted in the 
absence of proof of guilty knowledge or belief, 
it being probable that he (an utter stranger 
in the village) was deceived by the villagers. 
—Queen v. HtssAMUDDSEN, 3 W. R. 37. 
[Kemp and Seton-Karr, JJ. June 27, 1863-] 

Abetment Of abduction : Wrongful con¬ 
finement; Sentences for both offences 
set aside: Sentence for abetment only 
upheld.— The prisoners having been stn- 
tenced for abetment of abduction of a woman 
under ss. 109 and 498 of the Penal Code, and 
for wrongful confinement of her under s. 343, 
keid that both sentences could not stand« and 
that, as the essence of the case was abduction, 
the prisoners, as abettors therein, should be 
punished for it alone.— Queen r. Ishwar 
Chundrr JoGt, W. R. Sp., 21. [Loch and 
Seton-Karr, JJ. April 12, 1854.] 

How charges of abetmeut should be 

framed. —As the offences with abetting 
which the prisoners were severally charged 
were distinct, the abetment of each should 
have formed separate heads of the charge in 
accordance with the provisions of s. 240 of 
the Code of Criminal Procedure ; while 
to render s. 109 of the Indian Penal Code 
applicable, it should have been stated in the 
charge and proved in evidence that the ar( 
abetted was committed in consequence of 
the abetment of the accused.—2 W. R. Cr. 
L. 8, No. 58, Jan. 17. 1865. ^See also i 
W- R. Cr. L 9. No. 1093, Dec. 20, 1864) 

Where the act with the abetment of 
which the prisoner was charged, was 
not committed, the (act should be men¬ 
tioned in the charge. —That the act, with 
the abetment of which the prisoner was 
charged, was not committed in consequence 
of the abetment, should have been specified 
in. the charge, in order to bring it within 
the terms of s. 116 of the Penal Code.— 

2 W. R. Cr. L. I, No. 12, Jan. 6, 1865. 

How & change of abetment of mis* 
carriage should be framed.— In order to 
render Ramchand Dos.s subject to the full 
punishment for the offence abetted, by the 
application of s. 109 of the Penal Code, the 
charge against him should have stated the 
act abetted causing the miscarriage of 
Chund Kaiburtin) was committed in conse¬ 
quence of the abetment of the accused Ram¬ 
chand Duss, no express provision being 


made for the punishment of such abetment. 
—3 W. R. Cr. L. 3, No. 478, May 19, 1865. 

Abetment fay keepti^ watch while 
a murder was being committed: Charge 
should be under s. 1x4, if not under a top. 
—If the abetment charged was committM 
by keeping watch at the door when the 
murder was being committed, the prisoner 
should have been charged under s. 114 of 
the Penal Code, not under 5. 109, for it 
could hardly be said that the murder took 
place in consequence of such abetment.— 

6 W. R. Cr. L. 4, No. 1410. Oct. 9, 1S66. 

Abetment of cheatii^ by personation. 

—Where a person represented a girl to be 
the daughter of one woman when she was 
within his knowledge the daughter of another 
woman, heid that he was guilty of cheating 
by personation under s. 416 of the Penal 
Code, and that it was unnecessary to bring 
in s. 109 relating to abetment.— Queen v. 
Dhanput Ojhah, 7 W, R. 51. [Glover, J. 
April 5, 1867.] 

Abetmeot under Registration Act.— 

Act XIV. of 1866 does not provide for the 
punishment of abetting an offence under 
that Act, Under s. 109 of the Penal Code, 
the abetment must be of an offence punish¬ 
able under that Act, and not of an offence 
punishable under a distinct and special law. 
—Queen Ramluuun Kall Moonshpe, 

7 W. R. 54 - [Kemp and Glover, Jj. April 
8. 1867.'; [But the law has now been al¬ 
tered. See definition of '‘offence" in s. 40, 
supra, which includes abetment of offences 
committed under special or Local Acts.] 

Abetment of grievous hurt. —Where A 
ordered B and C to seize and forcibly take 
D in the contemplation of an assault upon 
D, and D was so beaten and tortured as to 
have died in consequence, held that A was 
guilty at least of abetting the commission of 
voluntarily raiising grievous hurt.— Queen 
V. D00KGE.SSUK SuKMAH, 7 W. R. 61. [Hob- 
house, J. April 30, 1867.] 

Abetment of giving false evidence.— 

Where C falsely represented himself to be 
U, and the writer of a document signed by 
U and T, knowing that C was not U, and 
had not written such document, adduced C 
as 17 and as the writer of that document. 
Held that T ought to have been convicted on 
a charge of abetting the giving of false evi¬ 
dence.—QirsEMi?. Chundi Churn Nauth, 

8 W. R. 5. [Jackson and Hobhouse. JJ. 
June 4, 1807.1 

Under the Regfistration Act (XX, of 
x866) an abettor may be punished more 
severely than tbe piiMpaf.— Under s. 94, 
Act XX. uf 1866, an abettor may be punish¬ 
ed mure sev'erely than bis principal can be.— 
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Queen v. Gopal Prosad Sbin, 8 W. R. 16. 
^eton-Karr and Macpherson, JJ. June 15. 
1867.] 

Abetment of theft.—A prisoner who con¬ 
sented to form one of a party who committed 
theft, and resiled from his agreement, but 
was present at the commission of theft, does 
not come within cl. 2, s. 107, Penal Code, 
and ought not to have been convicted of the 
theft, but of the abetment thereof under cl. 3, 
6. 107, and s. 109, Penal Code, read together. 
—Queen r. Boodhun Mooshur, 8 W- R. 
78. Glover, J. Oct. 30, 1867.J 

Where abettor should be tried —The 

abetment may be enquired into or deter¬ 
mined in any district within which the 
abettor has done anything for abetting the 
commission of the offence.’’ — Queen v. 
Ameer Khan, 17 W. R. 15 ; 9 B. L. R. 36. 
[Couch, C.J., and Jackson, and Macpherson, 
JJ. Dec. 21, 1871.] 

Abelment of theft. —The carrying-off of 
certain buffaloes belonging to the complain¬ 
ant by order of the accused, and the reten¬ 
tion of them in the custody of the latter's 
servant, were held to amount to an abetment 
of theft deBiied in the Penal Code.— 
TaR[SEK PrOSAI> D.A.NERJEK, i8 W. R. 8. 
]^Kemp and Glover, JJ. June 14, 1872 j 

What constitutes abetment,— It is not 

necessary to constitute the offence of abet¬ 
ment that the act abetted should be commit¬ 
ted.— Dinon.vth Burooa, 18 W. R. 32. 
[Kemp and Glover, JJ. July 24. 1872 ' 

Abetment of bigamy. —The elder pater¬ 
nal uncle of a M^omedan girl, a minor, 
disposed of her in marriage after he knew 
she had previously been given in lawful mar¬ 
riage by his younger brother. /Jeld that the 
a^t did not, per se, constitute a criminal of¬ 
fence, even though the second marriage were 
valid, it appearing that the amused was the 
only personcancerned in the second marriage 
who knew of the first, and that the girl was 
not present. A and B were indicted under 
ss. 109 and 495 of the Penal Code—A for 
giving his niece (a minor) in marriage, she 
being then married, and B for .aiding therein. 
The girl wa.^ not present at the marriage, 
and there was no evidence to show that A 
had conspired with any person but B. whom 
the jury acquitted that the acquittal 

of B involved the acquittal of A.— In the 
Matter of Ardool Kukkf.em v. Kmpres:», 
3 C. L R. 81: I L. R.. 4 Cal. 10. TWhite 
and Prinsep, JJ. July 19, 1878.] 

Abetment of fEbricatson of false evi¬ 
dence-— M instigated Z to personate C. and 
to purchase in C's name certain stamped 
paper, in consequence of which the vendor 
of the stumped paper endorsed C's name on 


such paper as the purchaser of it. M acted 
with the intention that such endorsement 
might he used against C in a judicial pro¬ 
ceeding. ffeld that the offence of fabricating 
false evidence had been actually committed, 
and that M was properly convicted of abet¬ 
ting the commission of such offence. Queen 
V. Ramiaran Chvmbey (4 N.-W, P. 46) dis¬ 
tinguished and observed on.^— Empress v. 
Mula, 1 . L. R., 2 All. 150. [Turner, J. 
Jan. 24, 1879-] 

Abetment of bigamy.— A member of the 
caste of Ajanya Rajput Guzars, residing in 
Khandesh, executed a deed of divorce to his 
wife. The Court held on the evidence that 
the deed was proved, and that in this caste 
a husband was, for a sufficient reason, such 
as incontinence, allowed to divorce his wife ; 
that the deed in the present case had not 
been executed for .*1 sufficient reason, and that, 
consequently, the partie.s entering into a 
second marriage were guilty of an offence 
under s. 494 of the Penal Code: and that 
the priest who officiated at that marriage was 
an abettor under ss. 494 and 109. Merc 
consent of persons to be present at an illegal 
marriage, or their presence in pursuance of 
such consent, or the grant of accommo- 
d.ation in a house for the marriage, docs 
not necessarily constitute abetment of such 
marriage.— Empress v. I’mi. 1. R., 6 Bom, 

[Melvill and Kemball, JJ. Jan. 11, 

1882.1 

Abetment of kidnapping.— A mother 
cannot have a right to the custody of her 
legitimate children adversely to the father. 
Ordinarily the custody of the mother is the 
custody of the father, and any removal of the 
children from place to place by the mother 
ought to be taken to be consistent with the 
right of the father as guardian, and not as a 
taking out of his keeping. But where a 
Hindu w’oman left her hu.sband'.s house, 
taking with her her infant daughter, and 
went to the house of A, and on the same 
day the daughter was married to B, the 
brother of A, without the father’s consent, it 
was held that A was rightly convicted under 
ss 109 and 363 of the Penal Code of abet¬ 
ting the offence of kidnapping.—I.v the 
Matter of the Petition of I^an Krishna 
S uRM.t: Empress v. Pran Krishna Surma, 
I. L. R., 8Cal. 969; 10 C. L. R. 6. [Wilson 
and Macpherson, ]]. June 20, i882,l 

Abetment of committing public nui- 
Mnce. —The lessee of a house, who permit* 
ted disorderly people to use it for gambling, 
and thereby caused annoyance to the public, 
was convicted of an offence under the Penal 
Code, s. 290 It appeared, however, that 
the accused had not engaged the house with 
the object of letting it out as a gaming- 
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house. H$ld that the conviction was right 
—QueeN'Empress If. Thandavar.wudu, L 
L. R., 34 Mad. 364. [Muttusami Ayyar and 
Wilkinson, JJ. Jan. 28, 1891.] 

Ao abetment in British Indie Iry a 
British satyect of an offence committed 
in foreign territory*-^ An abetment in Bri¬ 
tish India by a British subject of an offence 
comniitted in foreign territory is not an of¬ 
fence punishable under the Penal Code, and 
cannot, therefore, be tried by a Court in 
British India Regina v Elnuiane ^7 Bum. 
H. C. Rep. 89, Cr. Ca.) and Empress v. 
Mosrga Cheity (I. L. R., 5 Mad. 338) follow- 
ed. The accused, a Native Indian subject 
of Her Majesty, was committed to the Court 
of Session for abetting the commission of 
murder or of rioting under ss. 302 and 147 
of the Penal Code. The alleged abetment 
coll.^isted of words .spoken in Briti.sh terri- 
tory bv the accused, inciting certain Portu¬ 
guese .subjects to kill one Bhana if he at- 
teiiiped to remove the produce of certain 
lands situate in the Portuguese territory of 
Daman. A disturbance afterwards occurred 
at Daman in connection with this matter in 
which one man was killed, and .iDOther 
wounded, Thereupon the Governor-General 
of Portuguese India moved rhe Government 
of Bombay to bring the accused to justice as 
the instigator of the murder The Govern¬ 
ment of Bombay, being of opinion that s. 188 
of the Code of Criminal Procedure uas ap¬ 
plicable to the rase, passed .1 Re.sohitiuii in 
the Political Department directing the Dis¬ 
trict Magistrate to take the n<*ccss:iry action 
in the matter. The District Mvigistrate 
thereupon committed thi‘ accused to the 
Court of Session on a charge of .ibetmenl of 
murder or of rioting. quriHhing the 

commitment, that the :dleged al»etmeni was 
not an offence punishalile under the Penal 
Code, and that, therefore, the Sessions Court 
had no jurisdiction fotrvthe accused. //eW, 
also, that s. 188 of the Code of Criminal Pro¬ 
cedure had no appliration to the present case. 


the alleged offence of abetment not .having 
been committed outside British India.^ 
Queen-Empreks V. Ganpatk.\o Ramchan- 
ORA, 1 . L. R., 19 Bom, 105. [Jardine and 
Ranade, JJ. March 8, 1894-] 

Abetment of an offence: Sanction to 
prosecute-'— Though sanction to prosecute 
is necessary i n cases falling under the sections 
of the Penal Code set forth in s. 195, Cri¬ 
minal Procedure Code, no such sanction is 
required previous to the prosecution of a 
person charged with the abetment of such 
offences.—Q uken-Empressv. Abuul K.iiiah 
Sheriff Saheb, 1 . L. R., 20 Mod, 8. [^Subra- 
niania Ayyar and Davies, JJ. Sep- 14, 1896.] 

Abetment of forgerj by writing oat the 

deed.— The arm sea was not only the writer, 
but also took an active part in the prepara¬ 
tion. of a document the alleged executant of 
which was dead before the date of the docu¬ 
ment, and the person who really had an in¬ 
terest under the document was convicted 
under s. 82 of the Registration Act fill, of 
1877). But evidence was wanting to show 
that the accused took any part in the forgery 
of the name of the alleged executant. Held 
that the accused could not be convicted of 
the offence of forgery under s. 467 t)f the 
Penal Code. There being nothing on the 
record to show that the accused was a party 
to, or took any part in. the actual forgery of 
the dot'ument, or that he was present on the 
orc.asion when it was forged, the proper sec¬ 
tion to convict him under would be s. 467 
rctid with s. 109. that is. of abetment of for¬ 
gery. and not .s. 467 read with s. 114 An 
unregistered document, though it may not be 
a valuable security until the registration is 
completed, still " purports " to be a valuable 
sw;urity within the meaning of s, 467 of the 
IVnal Code. Queen-Eenp*ess v. Ramasami 
fl L. R , 12 Mad 148J approvt'd of.^K ashi 
Nath Naek v. Quekn-Emprbs.s, 1- L. R.. 25 
Cal. 207, j^Ghose and Wilkins, JJ. July 6, 


1897.: 

110.* Whoever abets the commission of an offence shall, if the person 
Punishment of abetment if ‘^°es the act with a different intention or know, 

prrsnn abettrd does act with ledge from that of the abctlor, be punished with the 
different intention from that punishment provided for the otience which would have 
of abettor. Committed if the act had been done with the in¬ 

tention or knowledge of the abettor and with no other. 

Liability of abettor when 111. When an act is abetted, and a different act 
one act abetted, and different is done, the abettor is liable for the act done, in the 
act done. manner and to the same extent as if he had di¬ 

rectly abetted it: 


* As to the application of 9 « 110 to offences under special or local laws, see s. 401 

supra. 
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Provided the act done was a probable consequeitce of the abetment, and was 
commmed under the influence of the instigation, or 
with tike aid, or in pursuance of the conspiracy which 

constituted the abetment. 


, lllutiraticns^ 

(a.) A instigatcB m child to put poison into the food of Z, and gives him poison for 
that purpose. The child, in consequence of the instigation, bj mistake, puts the poison 
into the food of Y, which is by the side of that of Z. Here» tf the child wns acting under 
the influence of A's instigation, and the act done was, under the circumstances, a pro¬ 
bable consequence of the abetment, A is liable in the same manner, and to the same ex¬ 
tent, as If he had instigated the child to put the poison into the food of Y. 

{b.) A instigates B to burn Z's house. B sets Are to the house, and at the same time 
commits theft of property there. A, though guilty of abetting the burning of the house, 
is not goilty of abating the theft; for the theft was a distinct act, and not a probable con« 
sequence of the bbrnieg. 

(r) A instigates B and C to break into an inhabited house at midnight for the pur¬ 
pose of robbery, and provides them with arms for that purpose. B and C break into the 
house, and, being resisted by Z, one of the inmates, murder Z. Here, if the murder was 
the probable consequence of the abetment, A is liable to the punishment provided for 
murder. 

Abetment of assault; Murder resulted - 
Conviction for grierons hurt. —The pri¬ 
soners having abetted an assault, and mur¬ 
der having been committed, it was held, 
under the peculiar circumstances of the case, 
that they were guilty of grievous hurt, but 
not of abetment of murder.—Q uekn r. 

Gom/ck Chli.v<., 5 W. R 75. LCAmptrt^II 
and Macpherson. JJ. April 28, 1866." 

Abetment of grievous hurt. —Where A 
ordered fj Eiud C' to seize aiul forcibly take 
D in the contempl.ition of an assault upon 
D, and D was so beaten and tortured as to 
have died in consequence, held lhat A was 
guilty .it least of abetting the commission of 
voluntarily causing grievous hurt.—Q uken 
V. Dookgkssor Sukmah, 7 W. R. 61. Hob- 
house, J. April 30, 1867.] 

Abetment of robbery —M and C were 
proved to have connived at a robbery in 
which excessive violence was used, resulting 
in the death of the persons robbed. The 
Sessions Judge convicted M and C of abet- 

iia* If the act for which the abettor \i liable under the last preceding 
bettor when liaUc to Cum- Section IS committed iR addition to the act abetted, 
vlative punishment b<r act and constitutes a distinct offence, the abettor is liable 
abetted, and for act done. punishment for each of the offences. 

Illusiralioft, 

A instigates B to resist by force a distress made by a public servant. B, in conse¬ 
quence, resists that distress. In offering the resistance; B voluntarily causes grievous 
hurt to the officer executing the distress. As B has committed both the offence of resisting 


* As to the application of s. 112 to offeoces under special or local laws, see 9. 40, 


meiit of murder, oii ihf ground that the death 
wa*, a probable couiequeiirt* of the intention 
known and abetted by thvm." Held that 
the test of giiili in rbarges of abetment must 
alwa)'i be whether, having regard lo the im¬ 
mediate object uf the instigation or conspi¬ 
racy, the art done by the principal is one 
which, according to ordinary experience and 
common sense, the aiiettor mn.st have fore¬ 
seen as probable . and that, having regard 
both t<i the strictness ot the tests which 
should be applied to the interpretation of a 
penal st.'itiite, and especially of a s«-rti(>u hitch 
as s 111 of the IVnai Code, and also to the 
necessary difftciilty of questions as lo the 
state of a man's mind at a partiL'iilar moment, 
it could nut, in the present case, be said that, 
because the accused knew of, and connived 
at, the intended robbery, they must bo pre¬ 
sumed to have foreseen that such excessive 
violence as was used was probable —Fmprkss 
V. i\TATHi’RA Has. I. L. R.. 6 All. 491. 
■^Straight, Offg. C J, June 27, 1884. ) 
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the distress and the offence of voluntarily cauiing nievous hurt, B is liable to punishment 
for both these offences; and, if A knew that B wasTikely voluntarily to cause grievous hurt 
in resisting the distress, A will also be liable to punishment for each of the offences* 


Abetment of hoose-treapasai^A entered house-trespass, as they were distinct offences; 
the house of B without the latter’s perm is- but that, under the circumstances, B’s wife 
sion, and committed adultery with B's wife, was by law incapable of committing abetment 
Held that A could be separately convicted of the house-trespass.^CnowN v. Sheikh 
of, and punished for, both the adultery and Munoli, Panj. R^., No. s of 1871^ 
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lia When an act is abetted with the intention on the part of the abettor of 
Liability of abettor for an Causing a particular effect, and an act for which the 


effect caused by the act abet¬ 
ted different from that intend¬ 
ed by the abettor. 


abettor is liable in consequence of the abetment causes 
a different effect from that intended by the abettor, 
the abettor is liable for the effect caused in the same 
manner and to the same extent as if he had abetted the act with the intention 
of causing that effect; provided he knew that the act abetted was likely to cause 
that effect. 



is compound- 
able or not* 


Illustration, 

A instigates B to cause grievous hurt to Z. B, in consequence of the initigatioaf causes 
grievous hurt to Z. Z dies in consequence. Here, if A knew that the grievous hurt 
abetted was likely to cause death, A is liable to be punished with the punishment provided 
for murder. 


Abetment of grievous hurt.— Whf^re A abetting the rommission of voluntarily raus- 
ordered B and C to seize and forribly take D mg grievous hurt.—Q ukkn e, Dookgbssuk 
in the contemplation of an assault upon D. Sukmak, 7 W. R. 97. Hobhouse, J. April 
and D was so bi*;iten and tortured that he 30, 1867.J 
died, it was held that A was guilty at least of 


Court by which 
offence abetted 
IS triable. 

Cog. if offence 
abetted cog. 
According as 
warrant or 
summona may 
iRsne for offence 
abetted. 
According as 
offence a^ted 
ia bailable or 
not. 

According 
offence lotted 
is compound- 
able or not. 


114.* Whenever any person, who, if absent, would be liable to be punished 
Abettor present when of- ^ ffn abetior, is present when the act or offence for 
fence is committed. which he would be punishable in consequence of the 

abetment is committed, he shall be deemed to have committed such act or 
offence. 


Charge.—“ The chrirge should have set 
forth that, as the prisoner was present 
ting the abduction of Mussamiit Bhoula with 
intent that she might bet ompcUod to marry 

-against her will, he, under s. 114 of the 

Penal Code, committed the said .'ibdiiction — 
an offence punishable tinder s. 3C6 of the Pe¬ 
nal Code, and within, " &r.—3 W. R., Cr. I.. 
9, No. 518 of 1865. 

Priacipals cannot also be punished as 
abettors.— Persons punished as principals 
cannot also be punished for abetment of the 
same offence.—Q urkn v. Jeetoo Chowdhky, 
4 W. R, 23. [Loch and Glover, JJ. Nov. 
8. 1865.1 

Abetment of raevous hurt, and abet¬ 
ment of riot, after conviction of both 
offences aa priacipals.— that the pri¬ 


soners could not be convicted of abetment of 
grievous hurl, and of abetment of riot, after 
having been convicted of both charges as 
principals, As, however, the evidence cre¬ 
dited by the jury was held by the High Court 
to support a conviction of culpable homicide, 
and as the prisoners, even on their conviction 
on the lesser charge of grievous hurt, might 
have been sentenced to a much heavier 
punishment than had been passed on them, 
their punishment was not rtkluced.— Ql'BEN 
9 . Ramvar.\in Josh, 4 W. R. 37. [Kemp 
and Seton-Karr, JJ. Dec 21,1865/1 

Bigamv and abetment of bigamy.— In 

a I'ase of bigamy and abetment of bigamy, 
the High Court observed that the woman 
(who was the principal) and the two men 
(who were the abettors) should have been 


* As to the application of as. 114 and 115 to offences under special or local laws, 
see 8. 40, supra. 
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chafed in separate heads of the charge, since 
the ^rmer wascharged actually with Digamy, 
and the latter as principals of the second de< 
gree by reason of their having been present, 
abetting the commission of that offence un¬ 
der s. 114 of the Penal Code.—5 W. R., Cr. 
L. 5, No. 243 of 2866. 

Abetment, while present, €»f forgery of 
vftltinble d^iunent.— How a Judge should 
charge the jury in a case of abetment, while 
present, of the forgery of a valuable docu¬ 
ment,—Q ueen V, Jehan Hukbh, 5 W. R. < 58 . 
[Kemp and Seton-Karr,J]. April 16, 1866] 

Disappearance of evidence of murder ; 
Abetment of murder unsustainable.— Pri¬ 
soner was present at a murder without being 
aware that such an act was to be committed. 
Through fear, he not only did not interfere 
to prevent the commission of the crime, hut 
joined the murderers in concealing the body. 
//Wrf that he was guilty, not of abetment of 
murder, but of causing the disappearance of 
evidence of a crime under s. 201, Pena! Code. 
—Reg. V. Gohukohun Bsra, 6 W. R. 80. 

Loch and Pundit, JJ. Oct. 4, 1866. 

Keeping a watch while murder was 
being committed.— When a prisoner kept 
watch at a door while a murder was being 
rommitted inside, he should be charged un¬ 
der s. 114 (and not under s. 109) of the Pe¬ 
nal Code, for it could hardly bchaid that the 
murder ti»ok place in eonsefjuenre of such 
rd/etment.—6 W. R., Cr. L, 4, No. 1410 of 
1866. 

Torture' Principal in, and not as abet¬ 
tor of,— Where several prisoners wore nil 
concorned in a case of torture, and were pro¬ 
secuting a common object, each was held 
guilty as a principal, and not as an abettor of 
others.— Queen v. T.\r>nee Churn Ciiut- 
TOPADHYA, 7 W. R. 3. and Markbv, 

JJ. Jan. 3. 1867. ] 

What to be made out where a prisoner 
is to be brought under s. 114.— In order to 
bring a prisoner within s. 114 of t^e Penal 
Code, it is necessary first to make out the 
circumstances which constitute abetment, so 
that, “ if ab.seiit,” he would have been ** liable 
to be punished as an abettor,” and then to 
show that he was also present when the of¬ 
fence was committed.—Q ueen r. Mussamit 
NI RUN I, 7 W. R. 49. and Glover, 

JJ^ Mar. 28, 1867.] 

Carrying off a crop : Offenders guilty 
of substantive offence under s. 378 — 

Where a Court finds that parties came with 
a number of armed men, and carried off a 
crop, the finding amuunt.s to that of a forcible 
^ .irrying off without the consent of the owner, 
f'.ven if they took no part in the actual taking, 
they must, with reference to s. X14, Penal 


Code, be considered guilty of the substantive 
offence under 378 .-<-^ueen v. Shib Chun- 
DEE Mundlb, 8 W. R. 59. [Kemp and Glo¬ 
ver, JJ. Aug. 5, 1867.] 

Abettor, if present, is to be admitted to 
have committed the offence, though an¬ 
other actually committed it.— According 
to 5. 114 of the Penal Code, if the nature of 
the art constitutes abetment, the abettor, if 
present, is to be deemed to have committed 
the offence, though in point of fact another 
actually committed it. S. 114 of the Penal 
Code simply provides for the punishment of 
what the English law calls principals in the 
.second degree. A person present, abetting 
an offence, is to be to have commit* 

ted the offence, though he does not, in fact, 
do 50any more than a principal in the second 
degree does. Hence, all who are present 
aiding and assisting a man to commit a rape 
are principal offenders in the second degree, 
whether they be men or women " (i Kuss. 
905); and hence Lord Audley (3 Howell’s 
State Trials 401) was convicted as a princi¬ 
pal of a rape on his own wife, because he aid¬ 
ed .mother to ravish her. There are several 
niudes of abetment defined in the Penal Code 
One is instigating another to commit an of- 
feiue. If A instigates B to murder Z, he 
commits abetment, if absent, he is punish¬ 
able as an abettor; and if the offence is com¬ 
mitted, then under s. 109; if present, he is, 
by s. 114, to be deemed to have committed 
the ufTence, and is puni.sh.'ible as a principal. 
Another mode of abetment is by intentionally 
aiding, by any art or illegal omission, the do¬ 
ing of an offence. A aid.s B to murder Z ; if 
absent, he is punishable as an abettor, and may 
be liable under s. 109 ; if present, then he is 
to be deemed as much to have committed the 
offence as if he had struck the fatal blow. 
The meaning of s. 114 is that, if the nature 
of the act done ron.stitutes abetment, then, if 
present, the abettor is to be deemed to have 
rommitted the offence, though in point of 
fact another actually committed it.—P ro., 
Mar. 8, 1869, 4 Mad. H. C. R. Ap. 37. 

Abettor, if present, should be tried for 
the same offence as principal. —A young 
Brahman widow was confined of a child. The 
chief constable of police acting, as he stated, 
on information that the accused was about 
to kill a baby, went to search her house with 
n number of "men, and found her lying on the 
first floor, and discovered on the second floor 
a living iiew-born child wrapped up in aclotb 
with a cooking pot turned over it. The Ses¬ 
sions Judge convicted the accused of attempt 
to murder. The High fourt on appeal re¬ 
versed the conviction, on the ground that the 
evidence was insufficient to support it. It 
was also held in this case that the chief con- 


[ izg ] 


(P. C. t8.J 



ABETMENT. 


See. 114.] 


[Chap. V. 


stable's statement, that he had information 
that the accused was about to kill the baby,” 
was most improperly admitted as evidence 
against the accused. Action of the police 
censured. When a person abets the com¬ 
mission of an offence, and is present at the 
time when it is committed, he should be tried, 
under s. X14 of the Penal Code, for the same 
offence as the principal.— Reg. v. Chima, 
8 Bom. H. C. R. 164. [Gibbs and West, JJ. 
July 6, 1871.] 

Abettor when present should be tried 
under s. I14. —When a person abets the 
commission of an offence, and is present at 
the time when it is committed, he should be 
tried, under s. XI4 of the Indian Penal Code, 
for the .same offence as the principal.— Reg. 
V. Chima, 8 Bom. H. C. R. 164. iGibbs 
and West, JJ. July 6, 1871 ] 

Abettor present when mischief by fire 
committed. —S. 1x4 (and not s. 149) was 

held to apply to a case where, upon a charge 
of mischief by tire, the prii^oneT admitted that 
he was an abettor, and that he wasjpresent at 
the time the offence was committed.—Q i'EEN 
V. Peer Mahomeo, ly W. R. 'Couch, 
C.J., and Ainslie. J. April 17, 1872 ] 

Atetment of hook-swinging. —Where, 
by direction of Government, the Magistrate 
promulgated an order under s. 144, Code of 
Criminal Procedure, 1882. directing all per¬ 
sons to abstain from hook-swinging, or other 
self-torture in public, and from the abetment 
thereof, and no such order was upon the re¬ 
cord, the High Court annulled the convirtiou 
of the prisoners by the Deputy Magistrate 
under ss. 188, 114, Penal Code, for having 
knowingly disobeyed that order.—Iv the 
Matthk of Dwarick Misser, 18 W R. 30. 
,_Kemp and Glover. JJ, July 19. 1872.. 

Abetmeot must continue down to time 
of commission of offence*— If an aV^ettor uf 
a crime is, on account of his presence at its 
commission, to be charged under s. 1:4 of 
the Penal Code as principal, his abetment 
must continue down (o the time of the com¬ 
mission of the offence. If he distinctly with¬ 
draws at any moment before the final act is 
done, the offence is not committed with his 
continuing abetment.—R eo. v. Amikta Go- 
viNDA, 10 Bom. H. C. R. 497. West and 
Nanabhai Haridas, Jj. Dec. 17, 1873.] 

Abetment of bigamy. —A wna baptized in 
infancy into the Roman Catholic Church, 
but subsequently relapsed with the rest of her 
family into Hinduism, and was marrie.d to a 
Hindu. Her Hindu husband since discard¬ 
ed her, and alleged that he would not have 
married her if he had known that she had 
been baptized. A was subsequently re-ad¬ 


mitted into the Roman Catholic Church, and 
married by B, a priest, to a Roman Catholic 
during the lifetime of her Hindu husband. 
ffeld that A’5 marriage with the Hindu was 
subsisting and valid at the time of her Chris¬ 
tian marriage; that she was guilty of the of¬ 
fence of bigamy; and that B was guilty of 
abetting that offence. Lapte v. Lopes (f. L. 
R., 12 Cal. 706) discussed.— /ft re Millard, 
I. L. R., 10 Mad. 2 i 8. [Collins, C.J., and 
Parker, J. April j, 1887.] 

Abetment of forgery by writing out the 
deed.— The accused was not only the writer, 
but also took an active part in the prepara¬ 
tion, of a document the alleged executant of 
which WHS dead before the date of the docu¬ 
ment, and the person who really had an in¬ 
terest under the document was convicted 
under s. 82 of the Registration Act (Ilf. of 
18771. But evidence was wanting to show 
that the accused took any part in the forgery 
of the name of the alleged executant. JfeJd 
that the accused could not be convicted uf 
the offence of forgery under s. 467 of the 
Penal Code. There being nothing on the 
record to show that the accused was a party 
to, or took any part in. the actual forgery 0/ 
the document, or that he was present on the 
occasion when it was forged, the proper .sec¬ 
tion to convict him under would be s. 467 
read with s. 109, that is, of abetment of for¬ 
gery, and not .s. 467 read with s. 114. An 
unregistered document, though it may not be 
a valuable security until the registration is 
ciinipleted, still ” purport.s ” to be a valuable 
security within the meaning ol s 4^7 of the 
Penal Code, Qmrn-Empress v. Ramasami 
<1. L. R , r3 Mad 148) approved of.—K asht 
Nath Naek t. yuEKN-EMPRKss. I L K., 25 
Cal- 207. Ghose and Wilkin.*.. JJ. July 6, 

1897 

What would constitute a charge under 
g. 114.—Where the accused persons have 
been acquitted of rioting, they cannot be 
properly convicted of grievous hurt under 
section 525 by the application of s. 119 of 
the Penal Code, where it ha.s not been found 
that these persons or any of them were mem¬ 
bers of an unlawful assembly in prosecution 
of the common object, of which grievous 
hurt was caused by any other member of the 
same assembly, or that the offence was such 
4as each member of the assembly knew to be 
likely to be committed in prosecution of that 
object. The mere presence as an abettor of 
any person would not, under the terms of .s 
114 of the Penal Code, render him liable for 
the offence committed. Empress v. Cha* 
tradhari Goala (2 Cal. W. N. 49) explained. 
In order to bring a person within s. 114 of 
the Penal Code, it is necessary first to make 
out the circumstances which constitute abet. 
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ment, !>o that, if absent, he would have been 
liable to be punished as an abettor, and then 
to show that he was also present when the 
offence was committed. Quwtn v,Jlf»s3atpiw^ 


Niruni (7 W. R. Cr. 49) relied on.—A bhi 
M issEfi V. Lachmi NARAtN, I. L. R., 27 Cal. 
566. [Prinsep and Stanley, ]J. Mar. 6, 
1900.] 


115.* Whoever abets the commission of an offence punishable vith death 
or transportation for life shall, if that offence be not 
ibhabte^^wSii d«th *2!^^ committed in consequence of the abetment, and no 

portation for life— Gxprcss provision is made by this Code for the pun* 

if offence not committed ; ishment of such abetment, be punished with imprison¬ 
ment of either description for a term which may extend to seven years, and shall 
also be liable to fine; 

and if any act for which the abettor is liable in consequence of the abetment, 
if act causing harm be done which causes hurt to any person, is done, the 

in consequence. abettor shall be liable to imprisonment of either des¬ 

cription for a term which may extend to fourteen years, and shall also be liable 
to line. 


Court by which 
ottence abetted 
is triable. 

Cog. if offence 
abetted cog. 
According as 
warrant or 
summons may 
issue for oflence 
abetted. 

Not bailable. 
According as 
offence abetted 
is compound- 
able or not. 


Illustration. 


A instigates B to murder Z. The offence is not committed. If B had murdered Z, he 
would have been subject to the punishment of death or transportation for life. Therefore 
A is liable to imprisonment for a term which may extend to seven years, and also to a fine; 
and if any hurt be done to Z in consequence of the abetment, he will be liable to impri¬ 
sonment for a term which may extend to fourteen years, and to fine. 

110.* Whoever abets an offence punishable with imprisonment shall, if that Court by which 
... . t a offence be not committed in consequence of the abet- 

ishablc with imprisonment- and no express provision is made by this Code Cog. if oifcnce 

if offence be not com- for the punishment ofsuch abetment, be punished With Accoriiing^ 

5 imprisonment of any description provided for that of- warrant or 

fence for a term which may extend to one-fourth part of tlie longest term provided Usurfo/ertcncc 
for that offence, or with such fine as is provided for that offence, or with both; as 

and, if the abettor or the person abetted is a public servant, whose duty it is “fbaiiabie ot*** 
if abettor or person abetted prevent the commission of such offence, the abettor uot. 

be a public servant whose shall be punishcd with imprisonmentof any description offence a&tted 

duty it is to prevent offence. provided for that offence for a term which may extend ii compound* 
to one-half of the longest term provided for that offence, or with such fine as is 
provided for the offence, or >Yith both. 


Illusiraiions. 

(a.) A offers a bribe to B, a public servant, as a reward for showing A some favour 
in the exercise of B’s official functions. B refuses to accept the bribe. A is punishable 
under this section. 

(£.) A instigates B to give false evidence. Here, if B does not give false evidence, A 
has nevertheless committed the offence defined in this section, and is punishable accord- 
ingly. 

tc.) A, a police-officer, whose duty it is to prevent robbery, abets the commission of 
robbery. Here, though the robbery be not committed, A is liable to one-half of the 
longest term of imprisonment provided for that offence, and also to fine. 

(d.) B abets the commission of a robbery by A, a police-officer whose duty it is to 
prevent that offence. Here, though the robbery be not committed, B is liable to one-half 
of the longest term of imprisonment provided for the offence of robbery, and also tofine« 


* As to the application of ss. 115 and ti6 to offences under special or local hws, 
see a. 40, supra. 
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Ctte of offerinif a bribe to a juryman. 

-^Although what passed between the pri> 
aoner and the juryman might not have 
amounted to an offer of a bril^ to the latter, 
yet it was held to be so when taken in con> 
nection with what passed between the pri¬ 
soner and the juryman's brother.— Queen 
o. Bawool Chundek Biswas, i W. R. 36 
[Kemp and Glover. JJ. Dec. 7, 1864.] 

Abotment under a. xi6 —The conviction 
of a procuress changed from abduction to 
enticing, the woman alleged to have been 
abducted having been of mature age and a 
free agent. The conviction of the other pri¬ 
soners al.so changed from .ibetting wrongful 
concealment under 5. 368 of the Penal Code 
to abetment under s. r 16.— Queen ». Sri- 
MOTEE PooDEE, I W. R. 45. [Kemp and 
Glover, jj. Dec. /<?, 1864.] 

Abetment of giving false evidence — 
The prisoner asked a witness to .suppress 
certain facts in giving his evidence against 
the prisoner before the Deputy Magistrate 
on a charge of defamation. Held that this 
was abetment of giving false evidence in a 
.stage of a judicial proceeding, and whs tnahle 
before a Court of Session only.—/** re A\r)\' 
Chetty, 2 Mad. H. C. R. 43S. [Frerc and 
Innes, jj. Aug. 12, 1865,] 

Abetment of taking bribe ~Whcrc a 
constable and others enter a house, and ap¬ 
prehend certain persons as gamblers, and 
afterwards release ttiem on payrniMit of a sum 
of money by the latter, the offence commit¬ 
ted is not house-trespass and extortion, hut 
taking a bribe as regards the constable, and 
abetment of that offence as regard «the others 
—Govt. t. Mahomfi» Hossein, 5 W. R. 49 
[Norman and Campbell, JJ. Mar 5, 1S66.3 

Abetment under s. 116.— A Police Magis¬ 
trate has power to convict summarily, undtir 
Act IV. of 1866 (B.C.), s. 26, for an offence 
punishable under s. ]i6 of the Pen.il Code 
—Queen V. Mahbub Khan, i B. L, K. O. 
Cr. 39. [Norman, J. Aug. j2, 1868! 

Abetment of taking bribe.—Where the 
accused was charged under s. r 16, Penal Code, 
with having abetted the commi.ssion of an 
offence punishable under s. i6i of that Code, 
the person abetted having been a Civil Sur¬ 
geon of a Sadr Station, it was held that the 
enhanced imprisonment prescribed by the 
latter part of .s, 116 could not be awarded, as 
the Civil Surgeon was not a public servant 
within the words of the section, " whose duty 
it is to prevent the commission of such of¬ 
fence."— Queen v. Ramnath Surma Bis¬ 
was, 2t W. R. 9. f Pliear and Morns, Jf 
Nov. 18, 1873.1' 

Abvtomot ol kfdonppuig.—Accused was 

convicted by tbe Magistrate of abetting the 


kidnapping of a minor accused, knowing 
that the minor had left home without the 
consent of bis parents, and at the instigation 
of one Komaren, tbe actual kidnapper, under¬ 
took to convey the minor to Kandy in Cey¬ 
lon and was arrested on the way thither. 
The Sessions Judge reversed the conviction 
on the ground that there was no concert 
between the accused and Komaren previous 
to the completion of the kidnapping by the 
latter. Held by the High Court that, so long 
a.s the proiTess of taking the minor out of the 
keeping of his lawful guardian continued, 
the offence of kidnapping might be abetted; 
and that, in the present case, the conviction 
should be of an offence punishable under ss. 
363 and 116 of the Penal Code,*—R bo. r. 
Samia Kaundan, I. L. R., i Mad. 173. 
[Morgan, C.j„ and Inne.s, J. Dec. 5, 1876.] 

Abetment of an offence under the Legal 
Practitioners’ Act.— A vakil of the High 
Court signed and sent a lelti’i to another 
\akil of tliat Court who pnirtised in District 
Courts .subordinate thereto. The purport of 
this, w'hich Was one of several printed forms 
prepared for circulatjon to vakils practising 
in district.^, was to the effect that the vakli, 
to whom it was addressed, “ could easily .send 
his client.s’ rases, both rhil and criminal." 
to the writer, who would condiict them 111 
that Court. And.—as a remuneration"— 
the fees paid hy the clients would be shared 
between the writer and the vakil who had 
sent the ra.ses. The Judicial Cominiltee con¬ 
curred substantially in the conchisiuns of the 
High Court that thi.s was an incitement 
Within s. ird (abetment) of the Indian I’enal 
Code to commit an offenre made penal hy s\ 
36 (which was a special law within s. 4] of 
that Code; of Art XVIII of iSyy. the Legal 
Practitioners' Act. Thi.s mi.scondiict had 
been aggravated hy the appellant’s having 
denied to the V'akils' Association, North- 
Western Provinces, and caused evidence to 
be called to negative his having signed the 
printed letter, w'hich he had .signed. Thus, 
there was 'reasonable cause" within s. 8 of 
the Letters Patent of March 17th z8()6, es- 
tabllshing the High Court, for his suspen¬ 
sion, to which, for four years from the dale 
of that Court's order, his piini.shmcnt was 
redumL — lN the M.atthr oe Pabhati 
CH.\fiAN Cmatterji. I. L R., 17 All. 498- 
,^Watson, Morns, and Couch, JJ. jnni* 20, 
*89^.] 

Abetment: Instigatiiig person to give 
false evidence.*-B, without having obtaiiiLHl 
sanction under s. 195 of the Criminal Pro- 
red ure Code, charg^ C before the Chief 
Presidency Magistrate with instigating her 
to give false evidence in 0 c'crtain divorce 
suit in which C Was co-respondent. Hfld 
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that the Chief Presidency Magistrate had nci 
jurisdiction to try the case without the sanc¬ 
tion of the Court before which the divorce 
proceedings were pending, as the offence 
charged was alleged to have been committed 
in relation to those proceedings.— Chandra 
Mohan Bansrjee v. Balfour, I. L. R„ 26 
Cal. 359. [Prinsep and Stanley, JJ, Feb. 
23 , 1^9,1 

Abetment of dacoitj. — 7 'he accu.sed wa.s 
committed for trial before a Session.'t Court 
on a charge of abetment of dacoity under s. 
116 of the Penal Code. In the course of the 
trial the Assistant Sessions judge added an 
alternative charge under s. 511 of the Code, 
and sentenced the accused under ss. 395. 116, 
and 511 of the Pena] Code, fn appeal the 
Sessions Judge held that the evidence dis¬ 
closed the offence of an attempt to commit 
the offence of collecting arms, &r., with in¬ 
tention of waging war against the yueen, 
under s. 122, and as no chargt^ \iiuier that 
swtioM r’oitid he framf*d for want of sanction 
of Government under s. J96 of the Criminal 
procedure Code jAct V, of iSijHj, the accused 
could not be brought to trial at all. He, 


therefore, reversed the conviction and acquit¬ 
ted the accused. (reversing the order 

of acquittal) that the mere fact that no charge 
for the graver offence under s. 122 of the 
Penal Code could be framed for want of 
Government sanction, did not render the 
trial for the minor offence of attempting or 
abetting dacoity either irregular or illegal. 
Plt Fulton, J.—According to the 3 nd clause 
of s. 235 of the Criminal Procedure Code 
(Act V. of 1898), if the accused abetted an 
offence under s. i22 of the Penal Code, and 
by the same speech also attempted or abetted 
the offence of dacoity, he could be tried 
for each of these offences; but as that sec¬ 
tion is controlled, as regards the offence 
against the State, by the provisions of s. 196 
of the Criminal Procedure Code, its opera¬ 
tion in this case is restricted to the minor 
offence for which the accused could legally 
bo charged and tried. ^uefn-Sinfiress v. 
Karigowda fl. L. K., 19 Bom. 51) and In re 
Nagarji { 1 . L. R., 19 Bum. 340} distinguish- 
t'd. — yUBEN-EsiPRESS v An.ANT PURANIK, I. 
L. R.. 25 Bonn 90. Ranade and Fulton, 
JJ. July ly, 1900 ] 


117 .* Whoever abets the commission of any offence by the public generally, 
Abetting commission of an OF by any number or class of persons exceeding ten, 
offence by the public, or by shall be punishcd With imprisonment of either de- 
more than ten persons. scFiption for a term which may extend to three years, 

or with fine, or with both. 


lliu^traiion. 

A affixes in a public place a placard, instigating a sect, consisting of more than ten 
members, to meet at a certain time and place for the purpose of attacking the members 
of an adverse sect while engaged in a procession. A has committed the offence defined 
in this section. 


Abetment of breach of contract —In a 

reference to the High Court the question was 
whether an abetment of breach of contract 
by more than 10 persons was an abetment of 
the nature meant in s. 114 of the Penal Code. 
The reply of the High Court was as follows : 
*' The prisoners in this castJ appear to have 
abetted 12 coolies in breaking their several 
contr.ncts; and the Court's opinion is re¬ 
quested whether, inasmuch as 12 exceeds 
it>, this is an .'ibetment under s 117, whii*h, 
it is presumed, is the section intended, 
and not s. 114 The Court are of opinion 
that the offence described is not an abetment 
under s. 117, Penal Code. The offence abet¬ 
ted must have been committed by more than 
10 persons^ where.is in the case under re¬ 


ference each breach of contract is a separate 
offero’c under s, 492 by e.n'h coolie, so that 
an abetment of siirh breach cannot be punish¬ 
ed under s 117, notwith.standing that more 
than 10 coolies broke contracts in conse¬ 
quence of such aljetnient-—3 W. R. Cr. L, 
24, No. 821 ot 1865. 

Abetment to fight.— In August 1893, .1 
riot took pJ.'irc in Bombay between Hindu.s 
and Miissdiinan.s. The excitement caused 
by the riot had not entirely subsided, when 
the accused composed and published a poem, 
giving an account of the outbreak, and in¬ 
cidentally extolling certain classes of the 
liindti rornnuinity. namely, the Ghatis and 
Kaniatis, for the brave resistance whirh|they 


* As to the application of s. 117 to offences under special or focal laws, see a. 40, 


Court l>y which 
oRenre abetted 
16 triable. 

Cor. if offence 
abetted cog. 
According as 
warrant or 
summons may 
for offence 
abetted. 
According as 
oRence abetted 
IS bailable or 
not. 

According as 
ottence abetted 
19 compound- 
able or not. 
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Issue for otTence 
abetted. 

Not bailable* 
AccordinET as 
od^ence abetted 
18 compound* 
able or not. 
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had offered tu the Mahutnedan rioters. The 
poem extolled the Ghatis and Kamatis, and 
then followed these lines 

May God giv^e glory to you, confer joy 
un you night and day. 

Fight again fur your country's good. 

Brave, brave are the Kamatis. 

"Why fear for dying, brother, why Fear 
for dying V 

Sooner or later, but only once, a man 
has to die. 

The poem was written in Gujarati, a 
language not ordinarily spoken by the Ghatis 
and Kamatis, or even by the Mahoniedans. 
ll did not appear that any copies of the 
work were distributed among the people who 
had taken part in the riot. Nor did any 
fresh riot take place subsequently to the 
piiblic.ation of the work. The accused were 
prosecuted and convicted under ss 117 and 
153 of the Penal Code on the ground that the 
lines quoted above, especially the words 
‘ Fight again,were a direct instigation to 


the Ghatis and K.^matis to renew the dis¬ 
turbances. Held that the meaning of the 
passages complained of wa.s to be gathered 
from the whole poem. The general spirit 
of the poem was clearly in favour of peace 
and reconciliation. It consisted from login¬ 
ning to end of a lamentation over the riots, 
and the destruction and death they had 
caused, and of repeated counsel to peace and 
harmony between Hindus and Mahomedans. 
And there was nothing to indicate that the 
author’s intention u';t> to instigate the Hindus 
or provoke the Mahomedans to renew the 
disturbances. The words, “ Fight again,” 
were, no doubt, objectionable, but it would 
not be a proper construction of the words to 
allow them to override the whole context of 
the work. The composition could not be 
regarded as an “ illegal act," and it^ publica¬ 
tion was not '* malignant " or “ W’anlon ” 
within the meaning of s. J53 of the Penal 
Code— yUEEN-EMI'KESS V, Kahanji, f. 1- 
R.. 18 Bom. 758. Jardine and Ranade, JJ. 
Dec. 11. 1893.J 


Concealing design to com- . .118- intending to facilitate Or know- 

mit offence punishable with ing it to be likely that hc Will thereby facilitate, the 
<^th or transportation for commission of an offence punishable with death or 
transportation for life, 


voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any Tepresentation which hc knows to be false 
respecting such design, 

shall, if that offence be committed, be punished with imprisonment of 
either description for a term which may extend to 
seven years; or, if the offence be not committed, with 
imprisonment of either description for a term which 
may extend to three years; and in either case shall 
also be liable to fine. 


if offence be committed; 


if offence be not committed. 


Illusiraiion, 

A, knowingthat dacoity is about to be rommitted at B, falsely informs the Magistrate 
that a dacoity is about to be committed at C, a place in an opposite direction, and thereby 
misleads the Magistrate with intent to facilitate the commission of the offence. The 
dacoity is committed at B in pursuance oE the design. A is punishable under this sec¬ 
tion. 


What doea not amount to abetment of 
dacoity. —Knowing of a dt:i,ign tu oommit 
a dacoity. and voluntarily ronrealing the ex- 
ist>cnce of th.it design with the knowledge 
that siirh conrealment would farilitate the 
commission of dacoity, does nut amount to 
an abetment of the dacoity.— Queen e. 
Ghugroo 4 W. R. 2. [Seton-Karr and 
Jackson, JJ. Sep. 4, 1865.. 

Omission to report robbeiy.— Held that 
the prisoner could not be punished under s. 
Zi8i as there was no omission of an act which 


he wa.s bnnnd to perform whirh facilitated 
the commission of an offence, but that hc 
should be convicted under .s 176. Penal Code, 
as he was bound to report under s. 44, Code 
of Criminal Procedure, 1882, after he was 
informed rif the robbery.— Govt. v. KesrEE, 
1 Agra H. C. R. 37. [Turner, J., and 
Spankie. Offg. J. Dec. 21, 1866 j 

No knowledge of design to marder.-^ 

In Madras four prisoners were indicted fur, 
and convicted of, murder; and the fifth 
prisoner, who was the wife of the murdered 
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man, was tried for, and convicted of, an knew of the design to murder her husband, 
offence under s. 118 of the Penal Code, and concealed it from him.-<«Referred Case. 
The High Court upheld the conviction, as 30 of 1868. 
there was evidence to shew that the woman 


119. Whoever, being a public servant, intending to facilitate, or knowing 
Pnblic servant concealing de- \\kQ\y tha^he will thereby facilitate, the corn- 


sign to commit offence which 
it is his duty to prevent— 


mission of an offence, which it is his duty as such 
public servant to preveiii, 


voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any representation which he knows to be 
false respecting such design, 

shall, if the offence be committed, be punished with imprisonment of any 
, description provided for the offence for a term which 
may extend to one-half of the longest term of such 
imprisonment, or with such line as is provided for that offence, or with both ; 


Court by which 
oflcnce abetted 
is triable* 

Cog. if offence 
abetted cog. 
Accordi ng as 
warrant or 
summons may 
Usue for offence 
abetted. 
According as 
offence abetted 
is bailable or 
not. 

According as 
oHenee abetted 
Is componnd- 
able or not. 


or, if the offence be punishable with deatli or transportation for life, with imprl- 
ifoffence be punishable with sonment of either description for a term which may 
death, &c. ; extend to ten years ; * 

or, if the offence be not committed, shall be punished with imprisonment 

it offcnc« be n.t c.>e.n,itted. °[ description provided for the offence for a term 
which may extend to one-fuiirth part 01 the longest 
term of .such impri.sonment, or with such fine as is provided for the offence, or 
with bntli.f 


Illusit^ation. 

A, an officer of police, being legally bound to give information of all designs to com¬ 
mit robbery which may Ci^me to his knowledge, and knowing that B designs to commit 
robbery, omiis to give such information with intent to facilitate the commission of that 
offence. Here A has by an illegal omission, concealed the existence of B's design, and 
IS liable to punishment according to the provision of (his section. 


Cunceal.ng design to com- 120 - Whoever, intending to facilitate, or know- Ditto, 

mit offence punishable wuh ing it to be likely that he will thereby facilitate, the com- 
imprisonment— mirision of an offence punishable with imprisonment, 


voluntarily conceals, by any act or illegal omission, the existence of a design 
to commit such offence, or makes any representation wliich he knows to be false 
respecting such design, 


shall, if the offence be committed, be punished with imprisonment of the de- 

if offence be committed ; scription provided for ll.e offence for a term which 
may extend to one-fourth, and, if the offence be-not 
if offence be not cornmitrcd. cQjjjniitted, to one-eighth, of the longest term of such 

imprisonment, or with such fine as is provided for the offence, or with both. 


* Court by which offence abetted is triable. Cog. if offence abetted cog. According 
as warrant or summons may issue for offence abetted. Not bailable. According as offence 
abetted is compoundable or not , 

t Court by which offenceabetlad is triable. Cog. if offence abeitcd cog. According 
as warrant or summons may issue for offence abetted. According as offence abetted is 
bailable or not. According as offence abetted is compouadable or not. 
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S. xop coAtemjplatet th&t the act abetted 
should be committed m consequence of the 
abetment —S. 109 of the Penal Code con¬ 
templates that the act abetted should be com¬ 
mitted in consequence of the abetment. The 
term “fabrication’^ in s, 193 refers to the 
fabrication of false documentary evidence to 
be used in a suit, so that to conv'ict under 
this section it is essential to aver and to 


prove that the fabricated documents were 
intended for that purpose. The iJlegfaf con¬ 
cealment, by act or omissiont contemplated 
by s. 120 of the Code has reference to the 
existence of a design on the part of third 
persons to fabricate evidence.— OuseN v, 
Raj Coomar B.anerjbe, i Ind. Jur. O. S. 
105. [Trevor and Seton-Karr, JJ, Srp. 
27, 1862.] 


CHAPTER VI.* 

Ok Offences against the State. 

121. Whoever wages war against the Queen, or attempts to wage such war. 
Waging or attempting to OT abets the waging of such war, shall be punished 
wage war, or abetting ivaging with death or transportation for life, and shall forfeit 
of war against the Queen. property. 


lUusirations, 

(a.) A joins an insurrection against the Queen. A has committed the offence defined 
in this section. 

(6) A in India abets an insurrection against the Queen's Government of Ceylon by 
sending arms to the insurgents. A is guilty of abetting the waging of war against the 
Queen, 


Jurisdiction to try. —A peison who is ad¬ 
mittedly a subject of the British Govern¬ 
ment is liable to br tried by the Courts uf 
this country for acts done by him, whether 
wholly within or wholly without, or partly 
within and partly without, the British terri¬ 
tories in India, provided they amount toge¬ 
ther to an offence under the Penal Code.— 
Queen v. Mocm ie Ahmi'D()ol[.\h. 2 \V R. 
60. [Trevor and I.och, JJ. April 13, 1865.] 

Coofiscation of property.—Where N 
and M were convicted of rebellion under 
Act XI. of 1857, ^ sentenced, the for¬ 

mer to be transported for life anrl to have 
all his property confiscated, and the latter to 
have all hi,s property confiscated. The sen¬ 
tence of confiscation held to b'* absolute, 
and not to depend upon the amount of 
punishment, and the fact of the punishment 
being remitted by the Governor-Cienerai 
does not restore the property. The Govern¬ 
ment having left the property of the con¬ 
victs in the hands of the Administrator- 
Genera) as administrator to the state of the 
convict’s father whence it was derived, in 
whose hands it was allowed to accumulate 


pending n separate litigation in re.^pect of 
that estate, while it asserted its right by 
virtue of the confiscation to other property 
of the convirt.s the title to which was undis¬ 
puted, it was held that the (roveramont had 
sufficiently declared and acted upon its in¬ 
tention to enforce the confiscation. The 
Queen’s proclamation of amnesty (Nov, 
1858) coming after the conviction, and con- 
fisnation has not the effect of revesting in 
the convict the property confiscatixl. 
also that the property in question being 
Government Paper was liable to confiscation, 
and lastly that N\ widow was not entitled 
to maintenance out of the property confisca¬ 
ted by the State.— Gunoa Baee v. Cmaklks 
SwiNTON ffixics, 2 Ind. jur. 124. Lphear, J. 
Jan. 31 and Feb. 18. 1867.*! See also the de¬ 
cisions of the Civil Cases :—Ramphul Timari 
V. Badri Nath, I. L. R., 13 All. 108, and 
Bijai Bahadur Singh v. Bhupindar Baka* 
dur Singh, 1 . L. K., 17 All. 456. 

Abetting the waging of war. — Al¬ 
though the CorJe of Criminal Procedure 
does not expressly provide for a summing 
up of the ev'idcnce in trials with the aid of 


* All persons are bound to give information of offences punishable under ss. t2i to 
126 (inclusive), and-s. 130 of this chapter,— 55 ee Criminal Procedure Code (Art V. of 1898), 
s. 44. 

As to authority for instituting prosecutions under Ch. VI. (except s. 127), see Criminal 
Procedure Code (Act V.[of 1898). s. 196. 
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assessors) there is nothing in the Code to 
prevent a Jud^e from summing up the evi- 
dence, which is, in fact, only a of go¬ 
ing through and discussing it with the as¬ 
sessors. The real object of appointing as¬ 
sessors is to assist the Court, and the dis¬ 
cussion and statement of points by a Judge 
sitting with assessors cannot be said to be 
otherwise than in furtherance of the object 
of getting the best assistance for the proper 
adjudication of the case. The special limita¬ 
tion of the period for prosecution (three 
years) in cases of treason and misprision'of 
treason under Stat. 7 Wm. III., c. 3, s. 5, is 
an exception to the general rule in criminal 
cases; and, in enacting s. X2X of the Penal 
Code, the Legislature has not thought fit to 
limit in any way the period within which a 
prosecution for an offence against that enact¬ 
ment may be commenced, and consequently 
such limitation does not form part of the 
Penal Code. In a case in which the accused 
was charged with abetting the waging of 
war against the Queen under s. i2i of the 
Penal Code, it was held that the Calcutta 
GaBetta and the Gatetie of India were ad¬ 
missible in evidence, under s. 8 of Act 11 , of 
i855f 1® prove the procinmation and official 
communications of the Government relating 
to the war. A printed official letter from 
the Secretary of the Government of the 
Punjab to the Secretary of the Government 
of India was held to be admissible in evi¬ 
dence under s. 6, Act 11 of 1855. S. 200 
relates only to the oral evidence of witnessc.s. 
As to documentary evidence, although a pri* 
soner has a right to have all or any part of 
any document used on his trial translated cr 
interpreted to him, yet where a document is 
put in for the purpose of merely giving 
formal proof of that which is an incontest¬ 
able fact, it is not necessary to interpret it at 
length. It would be suifioient if the prisoner 
was made to understand what the document 
was, and for what purpose it was used. 
Quartf whether, with reference to s. 28 of 
Act n. of 1855, a prisoner charged with 
treason can be convicted on the evidence of 
a single witnessv. A&i&EKoon- 
DEKN, 15 W. R 25: 7 B, L. R 63. [Nor¬ 
man. Offg. C.J., and Bayley, J. Feb. 25, 
1871.] 

Abetting the wa«ng' of war. — The 

Special limitation of the period for prosecu¬ 
tion (three years) in cases of treason and 
misprision of treason under Stat. 7 Wm. 
Ill., c. 3^ s. 5, is an exception to the general 
rule in criminal case.s: and, in enacting s. 
121 of the Penal Code, the Legislature has 
not thought fit to limit in any way the period 
within which a prosecution for an offence 
against that enactment may be commenced, 


and consequently such limitation does not 
form part of the Penal Code. In a case in 
which the accused was charged with abetting 
the waging of war against the Queen under 
s. 121 of the Penal Code, it was held that 
the Calcutta Gaaciit and the Gaaetto of 
India were admissible in evidence, under s. 

8 of Act II. of 1855, to prove the proclama¬ 
tion and official communications 01 the Gov¬ 
ernment relating to the war. A printed of¬ 
ficial letter from the Secretary to the Govern¬ 
ment of the Panjab to the Secretary to the 
Government of India was held to be ad¬ 
missible in evidence under s. 6, Act 11 . of 
1855* S. 200 relates only to the oral evi¬ 
dence of witnesses. As to documentary evi¬ 
dence, although a prisoner has a right to 
have all or any part of any document used 
on his trial translated or interpreted to him, 
yet, where a document is put in for the pur¬ 
pose of merely giving formal proof of that 
which is an incontestable fact, it is not 
necessary to interpret it at length. It would 
be sufficient if the prisoner was made to un¬ 
derstand what the document was, and for 
what purpose it was used. Quaere, whether, 
with reference to s. 28 of Act If. of 1855, a 
prisoner charged with treason can be con¬ 
victed on the evidence of a single witness r* 
—Queen v. Ambekooddeen, 15 W. R, 25; 
7 B. L. R. 63 [Norman, Offg, C.J., and 
Bayloy, J. Feb. 25, 1871.] 

Jurisdiction to try the offence of abet¬ 
ment of waging war.— -The proceedings 
before a Magistrate preliminary to commit¬ 
ment are not impeachable for irregularity, 
bcN'ause some of the depositions wtre t.iken 
before the accused persons were brought be¬ 
fore him. The Sessions Court at Patna was 
held to have jurisdiction to try the offence of 
abetment of waging war against the Queen, 
though the waging of war did not take place 
in Patna, the rule of law as 10 abetment 
being that where parties concert together, 
and have a common object, the act of one 
of the parties done in furtherance of the com¬ 
mon object, and in pursuance of the concert¬ 
ed plan, is the act of the whole. The juris¬ 
diction of the Sessions Court at Patna was 
not affected by the erroneous statement in 
the charge of the abetment having taken 
place at Calcutta, when the evidence was 
sufficient to show the abetment at Patna; 
such erroneous statement being an error or 
defect in the charge which is cured by s. 426 
of the Code of Criminal Procedure. The 
issue of a warrant of commitment by the 
Governor-General in Council, under Reg. 
in. of 1818, cannot be treated in the nature 
of a conviction of the person $0 placed un¬ 
der personal restraint, so as to give im¬ 
munity to the person so committed, and 
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afterwards discharged from all political of¬ 
fences committed bi^fore that period, on the 
ground that he has already been tried, con¬ 
victed, and punished. The rule of evidence 
that letters found in the house of a person 
after his arrest, and whil.st in custody, cannot 
be used in evidence, is subject to the excep¬ 
tion that the existence of the letters found 
may be established either by direct proof or 
by strong presumptive evidence.— Qukbn w. 
Ambkr Khan, 17 \V. R, 13; 9 B. 1 .. R. ^ti. 
[Conch, C.J., and Jackson and Macphersoii, 
Jj, Dec. 21, 1871,1 

Charge.—That yon, on or almnt rlie 
day of , at , w.aged war- 

against Her Majesty the Queen-Kmpress of 
India, and thereby committed an offence 
punishable under s. I 3 r ol the Indian Pen,-2] 
Code, and within the cognisance of the Court 
of Session ^wAen the change is framed by a 
Presidency Afagidraie, for Conri of Session 
substitute High Court'. And 1 hereby di¬ 
rect that you be tried by the said Court on 
the .said charge. 

Public to give information of certain of- 
ences: Under s. 44 of the Code of Cii- 


minal Procedure (Act V- of 1898) it la the 
duty of the public to give infonnation to 
the neareat Magistrate or police-officer 
of the commiaaion a intention to comniik 
certain offencea:— 

“(f). Every person, whether within or 
without the presidency-towns, aware of the 
commission of, or of the intention of any 
other person to cotninil, any offence punish¬ 
able under the following sections of the In¬ 
dian Penal Code (namely], 12l, i2lA, l22, 
12:^, 124, I24A. 125, 126, 130, 143, * 44 . 145. 
147 . 148. .102, 303. 304. 382, 392. 393. 394 . 
. 195 . 396, 397 . 398. 39 Q. 402. 43 Si 43 ^. 449 . 
450. 456, 457, 458,459, and 460, shall, in the 
nWnce of reasonable excuse, the burden of 
proving which shall lie upon the person so 
aware, forthwith give information to the 
ne.arest Magistrate or police-officer of such 
cuinmis.sion cr Intention. 

“ {i) For the purposes of this section the 
term ‘offence’ includes an^ act committed 
at any place out of British India which 
would coikditute an offence if committed in 
British India.” 


Ditto. 


121 A.t Whoever, within or without British India, conspires to commit any 
Conspiracy to commit of- offenccs punishable by section isi, or to de- 

fences punishable by section prive the Quccn of the sovereignty of British Ind'a or 
*21 • of any part thereof, or conspires to overawe, by means 

oE criminal force or the show of criminal force, the Government of India or any 
Local Government, shall be punished with transportation for life or any shoiter 
term, or with imprisonment of either description which may extend to ten years. 

Explanation, —To constitute a conspiracy under this section, it is not neces¬ 
sary liiat any act or illegal omission shall take place in pursuance thereof 

122 . Whoever collects men, arms, or ammunition, or otherwise prepares 
CoUecting arms, &c., with lo wage war with the intention of either waging or being 
the intenrion (4 waging war prepared to wage war a^inst the Queen, shall be 
against the (^uven. punished with transponaiion for life or imprironment 

of either description for a term not exceeding ten years, and shall foifeit all his 
property. 


Abetment of an offence under the Legal 
PfECtitioners’ Act.- A \akii of the High 
Court signed and sent a letter to anol her vakil 
of that Court, who practi.sed in District 
Courts subordin te thereto. The purport 
of this, which was one of several printed 
forms prepared for cireulation to vakils 
practising in distrii* s. was to the effect th.it 
the vakil, to whom it was addressed, “ roiiJd 


easily send his clients' casc‘.s^ both civil and 
rnniinal.” to the wTitcr. who would conduct 
them in that Court. And—“asaremunera- 
lion "—the fees paid by the clients would be 
shared between the writer and the vakil who 
had sent the cases. The Judicial Committee 
concurred substantially in the conclusions of 
the High Court that this was an incitement 
within s. ti6 (abetment] of the Indian Penal 


S. 121A has been inserted by the Indian Penal Code Amendment Act (XXVII. of 
1870), s. 4. Chfl. )V„ V., and XXI 11 . of this Code apply to offcnceai punishable under s. 
laiA —See Art XXVII. ol 1870, s. 13. 
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Code to commit an offence made penal by s. there was reasonable cause " within s. 8 of 
^6 (which was a special law within s. 41 oi the l-etters Patent of March 17th, 1866, es- 
that Code) of Act XVIII of 1879, the Legal tablishing the High Court, for his suspen- 
Practitioners' Act, This misconduct had sion, tu which, for four years from the date 
been aggravated by the appellant’s having of that Court's order, his punishment was re¬ 
denied to the VaKil’s Association, North- duced.—ISTHE Mattkkof Parbati Chakan 
Western Provinces, and caused evidence to Chatterji, I, L, R., 17 All. 498. [Watson, 
be called to negative his having signed the Morris, and Couch, Jj. June 20, 1895.] 
printed letter, which he had signed. Thus, 

128 . Whoever, by any act or by any illegal omission, conceals the exist- 
Concealing with intent to cnce of a design to wage war against the Queen, in- 
facilitate design to wage war. tending by such concealment to facilitate, or know- 

ing it to be likely that such concealment will facilitate, the waging of such war, Sanction/ 
shall be punished with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

124 * Whoever, with the intention of inducing or compelling the Govern- 
Assa.liinjCovernor-C«e- general of India, or the Governor of any presi- 
ral, Governur, &c., with in- dsncy, or a Lieulenant-Governor, or a Member or 
tent to compel or restrain the ihc Counci! of the Govcmor-Generil of India, or of 
exercise of any lawful power, Council of any presidency, to exercise or refrain 
from exercising in any manner any of the lawful powers of such Governor-General, 
Governor, Lieutenant-Governor, or Member of Council, 

assaults or wrongfully restrains, or attempts wrongfully to restrain, or over¬ 
awes, by means of criminal force or the show of criminal force, or attempts so 
to overawe, such Governor-General, Governor, Lieutenant-Governor, or Member 
of Council, 

shall be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

Charge.— That yim. tin ur ab<Mif Hir such Member and thereby cnnimitled an 

day of , at with the in- offence punishable under s, 124 o? the Indian 

tention of tndiiring the Hunuur.ible A. B,, Penal Code, 'Oid within thr cognizance of 
Member of the Council of the Goveriuir- the Court of Session or High Court .— 

General of India, to refrain from exercising Crim. Pro. Code <Act \ . of 1898J. Srh. v.. 
a lawful power as sueh Member, assaulted form xwm. di. 


124 A* Whoever by words, either spoken or written, or by signs, or by 
. visible representation, or otherwise, brings or attempts 

bedition. bring into haired or contempt, or excites or attempts 

to excite disaflfoction towards Her Majesty or the Government established by law 
in British India, shall be punished with transportation for life or any shorter terra, 
to which fine may be added, or witli imprisonment which may extend to three 
years, to which fine may be added, or with fine. 

Explanation /.—The expression “disaffection includes disloyalty and all 
feelings of enmity. 

Explanation 2 .—Comments expressing disapprobation of die measures of 
the Government with a view to obtain their alteration by lawful means, wiihout 


Ct. of Sefl.» 
Chf. Presy. 
Mae., or 
Mae or Mag. 
of iRt class 
iipccially em- 
nowereu by 
Local Oort, in 
that brhatf. 
UnrofT- 
Warrant. 

Not bailable. 
Not comp. 
Sanction. 


* S* 134A has been substituted by the Indian Penal Code Amendment Act (IV. of 
1898), S.4. for the original s. 124A as inserted in the Code by the Indian Penal Code 
Ameadment Art (XXVII. ol 1870), s. 5. Chs. IV. and V. of this Code apply to offences 
ounishable under s. ia4A. See Act XXVII. of 1870, s. 13. 
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Sac. 124A.] OFFENCES AGAINST THE STATE. [Chap. VI. 

exciting or attempting to excite hatred, contempt, or disafPection, do not constitute 
an offence under this section. 

JExplanaiion —Comments expressing disapprobation of the administrative 
or other action of the Government, without exciting or attempting to excite hatred, 
contempt, or disaffection, do not constitute an offence under this section. 


Disaffection and disapprobation. —The 

terms disaffection ” and “ disappiobatiun " 
(which were in the superseded section) ex¬ 
plained. and the superseded section (t34A) 
referred to, and explained to the jury.— 
QUBEN-EmPRBSS V. JOGENDRA CHUNDER 

Boss, J. L. R., Z9 Cal. 35. [Petheram, C.J. 
Aug. 25, 1891.] 

Disaffection.— The amused, who was the 
editor, proprietor, and publisher of the AVsari 
newspaper, was charged, under s. 124A of 
the Penal Code, with exciting and attempt¬ 
ing to excite feelings of disaffection to Gov¬ 
ernment by the publication of certain articles, 
&c., in the Kesari in its issue of the 15th 
June 1897. An order for the prosecution 
given by Government under s, 196 of the 
Criminal Procedure Code, 1882, in the fol 
lowing form was tendered in evidence: 

Under the provisions of 5. 296 of the Code 
of Criminal Procedure, Mirza Abas Ali Baig, 
Oriental translator to Government, is hereby 
ordered by His Excellency the Governor in 
Council to make a complaint against Mr. 
Hal Gangadhar Tila.c, B.A., LK.B., of Poona, 
publisher, proprietor, and editor of theAVsari, 
a weekly vernacular newspaper of Poona, 
and against Mr. Hari Narayan Gokhale of 
Poona, printer of the said newspaper, in 
respect of certain articles appearing in the 
said newspaper, under s. 124A of the Indian 
Penal Code and any other section of the 
said Code which in,ay be found to be appli¬ 
cable to the case." Counsel for the accused 
objected that the order was too vague, and 
should have speciBed the articles with 
reference to which the accused was to be 
charged. Held that the order was .sufficient 
and was admissible, but that, if it were nut 
sufficient, the commitment might te accept¬ 
ed, and the trial proceeded with under s 
532 of the Code of Criminal Procedure. 
Queen-Empress v. Morton (L. L. U., 9 Bum. 
288) followed. In order to show the inten¬ 
tion of such publications, counsel for the 
prosecution tendered in evidence a certain 
letter signed "Ganesh” which appeared 
in the is.sue of the Kesari of May 4. 1897. 
Objection was taken that it was not ad¬ 
missible, inasmuch as letters to news¬ 
papers uften express opinions which are 
not the opinions of the editor and pub¬ 
lisher. Held that the letter was admis¬ 
sible to show intention and animus. The 


proceedings in the LegisJati ve Council which 
result in the passing of an Act cannot be 
referred to as aids to the construction of that 
Act. Administrator-General of Bengal v. 
Premlal Mullick (L. K., 22 1 A. 107) follow¬ 
ed. S. I24A of the Penal Code explained— 
meaning of the word disaffection.’^ At the 
close of the Judge's charge to the jury, 
counsel for the first accused asked that the 
following points might be reserved for the 
decision of the Court under s. 434 of the 
Criminal l^occdure Code, 1H82, viz.; 1. 
Whether the order for prosecution was 
.sufficient under s. 196 of the Criminal Pro¬ 
cedure Code. 2. Whether the High Court 
had power, in the absence of a sufficient 
order, to accept the commitment of the 
accu5H!d under s. 532 of the Criminal Proce¬ 
dure Code, and to proceed with the trial. 
3. Whether the meaning given to the term 
'* disaffection'' by the Judge in his charge 
to the jury was correct. The judge declin¬ 
ed to reserve the above points. The first 
aix'used, having been convicted, applied to a 
Full Bench under cl. 41 of the Amended 
Letters Patent, 1865, for a certificate that 
the case was a fit one for appeal to the Privy 
Council. The points upon which he desired 
to appeal were those which his counsel :it 
the close of the trial asked the Judge to re¬ 
serve as above stated- The Full Bench 
refused to grant the certificate.—Q i’SEN-Em- 
FKBSK V. Bak Gangal>h.\k Tm.ak, I. L. R., 
22 Bum. 112. LStiachcy, J. Sep. 8-11, 13, 
J4, T897.] 

Appeal to Privy Council* —The peti¬ 
tioner applied to the Privy Council for leave 
to appeal from a verdict finding him guilty 
on a charge under s. 124A of the Penal Code. 
Held that, consistently with the rules hither¬ 
to guiding the Judicial Committee in recom¬ 
mending the grant of leave to appeal from 
convictions in criminal cases, the petitioner's 
case was not one in which leave should be 
granted.—B.\i, Gasgaohar Th.ak v. Qitekn- 
Rmpkes.*;, I, L. R., 22 Bom. 528. I Chancel¬ 
lor, Hobhouse Davey, and Couch, JJ. Nov. 
19, 1897/1 

Diiaffection. —The word ‘‘disaffection*’ 
in s. 124A of the Indian Penal Code is used 
in a special sense as meaning political aliena¬ 
tion or discontent, a spirit of disloyalty to 
the Government or existing authority. An 
attempt to excite feelings of disaffection to 
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the Government ly equivalent to an attempt 
to produce political hatred of Government as 
established by law, to excite political discon¬ 
tent, and alienate the people from their alle¬ 
giance. This meaning of the word “disaf¬ 
fection " in the main portion of the section 
is not varied by the explanation. Per Par¬ 
sons, J.; The word *' disaffection ” used in s. 
124A of the Indian Penal Code cannot be 
construed as meaning an absence of or the 
contrary of affection or love, that is to say, 
dislike or hatred, but is us^ in its special 
sense as signifying political alienation or 
discontent, that is to say, a feeling of disloy¬ 
alty to the es^isting Government, which tends 
to a disposition not to obey, but to resist and 
subvert the Government. Per Ranadc, J.: 
“ Disaffection ” is not a mere absence or 
negation of love or good will, but a positive 
feeling of aversion which is akin to disloy¬ 
alty, a defiant insubordination cf authority, or 
when it is not defiant, it secretly seeks to 
alienate the people and weaken the bond of 
allegiance, and prepossesses the minds uf 
the people with avowed or secret animosity 
to Government—a feeling which tends to 
bring the Guvernnient into hatred or con¬ 
tempt by imputing base and corrupt motives 
to it, and makes them indisposed to obey 
or support the laws of the realm, and which 
promotes discontent and public disorder.— 
Quekn-Empress «. Ramch\M)ka Naray\n, 
I. L. R.. 22 Bom. 152. [Farran, C.]. Par¬ 
sons and Ranade, JJ. Nov. 23, 1897.] 

Disaffection. —‘Any one who, by any of the 
means referred to in s. 124A of the Indian 
Pena Code, excites, or attempts to excite, 
feelings of hatred, di/ilike, ill-will, enmity, 
or hostility towards tlic Government estab¬ 
lished by law in British India, excites or 


attempts to excite, as .the case may be, fee - 
ings of “ disaffection ” as that term is used 
in s. 124A. Such feelings are necessarily 
inconsistent with and incompatible with a 
disposition to render obedience to the lawful 
authority of Government, and to support 
that Government against unlawful attempts 
to subvert or resist it. I'he term “disaffec¬ 
tion '* may be taken a.s synonymous with 
"disloyalty.” The ordinary meaning of the 
term “disaffection,'' as used in s. 124A, is 
not varied by the explanation appended to 
that section. When a person is charged 
with having committed the offence punish¬ 
able under s. 124A of the Indian Penal Code, 
his intention may be inferred from one par¬ 
ticular speech, article, or letter, or from that 
speech, article, cr letter con.sidered in con¬ 
junction with what such person has said, 
written, or published un another or other 
occasions. Where it is .'ascertained that the 
intention of such person was to excite feel¬ 
ings- of dis.'iffect]on to the Government 
established by law in British India, it is 
immaterial whether or not the word.s .spoken, 
written, or published, could have the effect 
of exciting such feelings uf disaffection, and 
it is immaterial whether the words were true 
or were false, and, except on the question of 
punishment, or in a case in which the speak¬ 
er, writer, or publisher, is charged with 
having excited such feelings of disaffection, 
it IS immaterial whether or not the words 
did in tart excite .such feelings of disaffec¬ 
tion. Qiieen-Empress v. ^ogendra Chunder 
Bose (I. L. R., iQ Cal 3SJ, In re the Petition 
of Bal Gangadhar fitak (14 Times Law 
Reports 50) referred to.— QuhEN-E m press 
V . Amh.\ Pr.vsao, I. L. R., 20 All. 55. [Edge, 
C J. Blair and Burkitt, JJ. Dec. 14. 1897.] 


125 . Whoever wages war against the Government of any Asiatic Power in 
Waging war against any alliance OF at peace with tlic Queen, or attempts to 
Asiatic Power in alliance with wage such war Or abets the waging of such war, shall 
the Queen. punished with transportation for life, to which fine 

may be added, or with imprisonment of either description for a term whicli may 
extend to seven years, to which fine may be added, or with fine.* 


Puniahixient for waging war with an 
Asiatic Power in alliance with the Qaeen. 

—In this case the prisoner has been con¬ 
victed of waging war against the Munipore 
Rajah, an Asiatic Sovereign in alliance with 
the Queen; and under .s. 125 of the Penal 
Cade has been sentenced to ten years* trans¬ 
portation. The High Court considered the 
sentence illegal. The punishment for the 


offence in the Penal Code is transportation 
for life, or imprisonment of either descrip¬ 
tion, which may extend to seven years. 
Transportition for ten years, consequently, 
cannot be inflicted. The sentence must be 
either transporUtion for the prisoner's whole 
life, or imprisonment not beyond seven years 
rommutable to transportation fur the .same 
period. Accordingly the prisoner was sun- 


* See also the Foreign Enlistment Act, 1870 (33 & 34 Viet., c. 90), which applies to 
the whole of Her Majesty’s dominions. 


(.1 of Ses* 

Unrog. 

Warrant. 

Not baiiablcp 
Not comp. 
Sanctioiu 
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Ct. of See. 

Uncf^. 

Warrant. 

Not bailable. 
Not romp. 
Sanction. 


Ct. of Scs. 
.{jncog. 
Warrant. 

Not bailable. 
Not comp. 


rt. of Se«5. 
Uncof. 
Warrant. 
Not bailable. 
Not comp* 
Sanction. 


Cl. of See., 
Prrey. Mag., 
or Mag. of ibt 
clase. 

Uncog. 

Warrant. 

Bailablf. 

Not comp. 
Sanction. 

Ct. of See. 

Uncog. 

Warrant. 

Not bailable! 
Not comp. 
Sanction. , 


[Chat. VI* 


tenced to seven years' rigorous imprisonment, 
commutable under s. 59 to transportation 
for a like period.—Q uehn r. Keifa Sjitgh, 

3 W. R. r6. [Jackson and Glover, J], 

May 19, 1865] 

To whom applicatioa for pardon or 
mitigation ahould be made.— Appliration 

126 . Whoever commits depredation, or makes preparations lo commit 
Committing depredation on depredation, on the territories of any Power in alliance 
territories of Power at peace or at peace with the Quccn, shall be punished with 
with the Queen. imprisonment of either description for a term which 

may extend to seven years, and shall also be liable to fine, and to forfeiture of 
any property used, or intended to be used, in committing such depredation^ or 
acquired by such depredation.* 

127 - Whoever receives any property, knowing the same to have been taken 
Receiving property taken t>v the commission of any of the offences mentioned 
war or depredation mentioned in sections 125 and 126, shall be punished with im- 
in sections 125 and 136. pfisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine, and to forfeiture of the pro¬ 
perty so received. 

128 . Whoever, being a public servant, and having the custody of any State 
Public servant voluntarily prisoner Of prisoner of war, voluntarily allows such 

alloiving prisoner of Slate or prisoner to escape from any place in which such pri- 
war to escape. soner is confined, shall be punished with transporta¬ 

tion for life or imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

129 . Whoever, being a public servant, and having the custody of any State 
Public servant neffiifreniiy pnsoner or prisoner of war, negligently suffers such 

suffering such prisoner to cs- prisoner to escape from any place of confinement in 
which such prisoner is confined, shall be punished 
with simple imprisonment for a term which may extend to three years, and shall 
also be liable to fine. 

180 . Whoever knowingly aids or assists any State prisoner or prisoner of 
Aiding e'trape of, rescuing, war in escaping from lawful custody, or rescues or 
or harbouring, such prisoner, attempts to fcscuc any such prisoner, or harbours or 
conceals any such prisoner who has escaped from lawful custody, or offers, or at¬ 
tempts to offer, any resistance to the recapture of such prisoner, shall be punish¬ 
ed with transportation for life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 

Explanation .—A Stale prisoner or prisoner of war who is permitted to be 
at large on his parole within certain limits in British India is said to escape from 
lawful custody if he goes beyond the limits within which he is allowed to be at 
large. 


for pardon or mitigation of punishment for 
a political offence (tfg'., waging war a^inst 
a Power in alliance with the Queen) should 
he made to the Executive Government.— 
Queen v. Sajowpa, 7 W. R, 64. [Seton- 
Karr, J. May 6, 1867.] 


* Sec also the P'oreign Enlistment Act, 1870 (33 & 34 Viet., c, 90/, which applies 
to the whole of Her Majesty's dominions. 
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Chap. VII.] OFFENCES RELATING TO THE ARMY, iSecs, 131-136. 

CHAPTER Vll. 

Of Offsncxs rslating to the Army and Naty.* 

181 . Whoever abets the committing of mutiny by an officer, soldier, or 
Abetting mutiny, or atkemp- Bailor in the army or navy of the Queen, or attempts Warrant. 
kiD|f to seduce a soldier vr to seduce any such officer, soldier, or sailor from his 
sailor from his duty. allegiance 01 his duty, shall be punished wiih trans¬ 

portation for life, or aith imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Elxplanatwn. —In the section the words “ officer ” and soldierinclude 
any person subject 10 the Articles of Warf for the better government of Her 
Majesty^s army, or to the Articles of War contained in Act No. V. of 1869 X 

132 . Whoever abets the committing of mutiny by an officer, solditr, or 
Abetment of mutiny, if sailor in the army or navy of the Queen, shall, if 
mutiny is committed in con- mutiny be committed in consequence of that abetment, 
sequence thereof. punished with death or wiih transportation for life, 

or imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 

138 . Whoever abets an assault by an officer, soldier, or sailor in the army ' 

Abetment of assault by sol* or navy of the Queen on any superior officer being or Mag. of ist 
di» or sailor on his superior execution of his office, shall be punished with f!"**. ., 

imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 


134 . Whoever abets an assault by an officer, soldier, or sailor in the army orscs. 

c ai 1 . Cognizable, 

Abetment of such assault, or navy of the Queen or^any superior orncer being Warrant, 
if the assault is committed. jn execution of his office, shall, if such assault be [Jjlj ^mp****' 
committed in consequence of that abetment, be punished with imprisonment of 
either description for a term wliicD may extend to seven years, and shall also 
i)e liable to hne. 


135 . Whoever abets the desertion of any officer, soldier, or sailor in the 
AUtmeot of deseitioD of army or navy of the Queen, shall be punished with ur and class, 
soldier or sailor. imprisonment of eidler description for a term which 

may extend to two years, or with fine, or with both. BaiiaWe. 

' ' Not comp. 


186 . Whoever, except as hereinafter excepted, knowing, or having reason 
„ , . * to believe, that an officer, soldier, or sailor in the army 

Harbouring deserter. or navy of tlie Queen has deserted, harbours such 

officer, soldier, or sailor, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, or with fine, or with both. 


Excephon,^Th\s provision does not extend to the case in which the harbour 
IB given by a wife to her husband. 


• Alsu the Indian Marine Service.—See s. 138A, infra, 
t See now the Army Act, 1881 (44 A 45 Viet., r. 58). 

X In s. 131 the explanation has been added by Act XXVII. of 1870, s. 6 . 
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or ma^. of ist 
or ind claBB. 
Uncog. 
Summon Bi 
Bailable. 

Not comp. 


Prew. Mag. 
or Mag. of ist 
or and class, 
cognizable. 
Warrant. 
Bailable. 

Not compt 


Any Mag. 
Cognizable, 
Summons. 
Bailable. 
Not comp. 


Secs. 137-141.] OFFENCES AGAINST PUBLIC TRANQUILLITY. [Chap. VUI. 

187. The master or person in charge of a merchant vessel, oq board of 
De.e.ier concealed on boarj which any deserter from the army or navy of the 

merchant-vessel through neg- Qu^en is concealed, sfaall| though ignorant of such 
ligeoce of master. concealment, be liable to a penally not exceeding five 

hundred rup;:es, if hs might have known of such concealment, but for some 
neglect of his duty as such master or person in charge, or but for some want of 
discipline on board of llie vessel. 

188. Whoever abets what he knows to be an act of insubordination by' 
Abetment of act of insubor- an Officer, soldier, Of sailor in the army or navy of the 

dinatijn by soldier or sailor. Queen, Shall, if such act oE insubordination be com¬ 
mitted in consequence of that abetment, be punished with imprisonment of either 
description for a term which may extend to six months, or with fine, or with both. 

Application of foreijoinff 133A * The foregoing sections of this chapter 
sections toihc Indian Marine shall apply as if Her Mijesty's Indian Marine Service 
Service. comprised in the navy of the Queen. 

189. No person subject to any Articles of War for the army or navy of the 
Persons subject to Articles Queen, Or for any part of such army or navy, is sub- 

ject to punishment under this Code for any of the 
offences defined in this chapter. 

140. Whoever, not being a soldier in the military or naval service of the 
Wearing garb or carrying Queen, wears any garb or carries any token resembling 
token used by soldier. ^ny garb or token used by such a soldier, with tiie in¬ 

tention that it may be believed that he is such a soldier, shall be punished with 
imprisonment of either description for a term which may extend to three months, 
or with fine which may extend to five hundred rupees, or with both t 


CHAPTER VIll.J 

Ok Offkncks against the Public Tranquillity. 


141. An assembly of five or more persons is design Ued an unlawful 

,, , , , ,, assembly,” if the common object of the personscom- 

Lnlawful assembly. - i , i • '' ^ 

poslug that assembly is— 


FirsL —^To overawe, by criminal force or show of criminal force, the Legisla¬ 
tive or Executive Government of India, or the Government of any presidency, or 
any Lieutenant-Governor, or any public servant in the exercise of die lawful power 
of such public servant; or 


* S. 138A has been inserted by the Indian Marine Act (XIV. of 1887), s. 79. 

t The offence of purchasing, 9 cc. arms, ammunition, cloth, Military accoutrements, 
forage, &c, from a soldier, is punishable by the Annual Mutiny Act. 

X As to duly to give information of ofiences punishable under s. 143, i44i i4Si 147. 
or 148, see the new Code of Criminal Procedure (Act V. of (898) ss. 44 and 45. 

In s. 141 the word offence has the same meaning when the thing punishable under 
the special or local law defined in as. 41 and 42 is punishable under such law with im¬ 
prisonment for a term of six months or upwards, whether with or without fine.—See a. 
40, supra. 

As to punishment for an cfience under s. 148, enquired into by a Council of Elders in 
a Punjab Frontier District or in Baluchistan, see the Punjab Frontier Crimes Regulation 
(IV.of 18871. s 14. 

As to dlsper^io^o{ unlawful assemblies, seethe new Code of Criminal Procedure (Act 
V. of 189H), Ch. IX. 
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Chap, VUI.] OFFEi\CBii AGAINST PUBLIC TRANQUILLITY. [Sic. 141 . 

S$cond—'T^ resist the execution of any law or of any legal process; or, 

Third—n^Q commit any mischief or criminal trespass or other offence; or, 

means of criminal force, or siiow of criminal force, to any person, 
to take or oht^n possession of any property, or to deprive any person of the enjoy¬ 
ment of a right of way, or of the use of water, or other incorporeal right of which 
he is in possession or enjoyment, or to enforce any right or supposed tight; or, 

Fifth —By means of criminal force, or show of criminal force, to compel any 
person to do what he is not legally bound to do, or to omit to do what he is legally 
entitled to do. 

—^An assembly which was not unlawful when it assembled 
may subsequently become an unlawful assembly. 


There cannot be a conviction both oi 
"rioting” and of "being members of an ille¬ 
gal assembly.” The greater charge includes 
the less, and to punish under both sectiuns of 
the Penal Code would be cumulative and ille¬ 
gal. Were bjth original sentences legal, the 
appeal would lie to the Sessions Judge. 
— M«blan Khalifa v. Dwarka Nath 
Goopto, I W R 7 ’ Kemp and Glover, JJ. 

Aug. 17, 18^4.] 

On the acouittal of an accused person on 
the ground of insanity, the Court should pro¬ 
ceed under s. 394 of the Code of Criminal 
Procedure ^Art XXV. of 1861 >; and report 
the case to Government.—QrsKN v, Shrikh 
Mustafa, i W. R. 15. ^Kemp and Glovrr. 

JJ. Sep. 23, 1864. 

An assembly, lawful in its inception, may 
become unlawful by its arts. If forcu is used, 
the higher offence of noting has been com¬ 
mitted.—^UEEN 9. KhEMRE SlNOH, I \V. R. 
j8. Kemp, J, Sep. 26. 1864. 

To convict a prisoner of being a member 
of an unlawful assembly and oi culpable 
homicide not amounting to murder, it must 
be shewn that he had an illegal object in com¬ 
mon with, and took part in the illegal act 
done by, the others.—Koiz Ali aftni Imdad 
Ali, I W. R. so [Loch and Glover. [|. 
Nov. 4, 1864.^ 

In an affray respecting land one of the ag¬ 
gressive party was killed. The prisoners, 
who were exercising the right of private de¬ 
fence of property, were acquitted by the jury 
of culpable homicide, but convicted of rioting. 
ffeid that the prisoners, not being legally 
guilty of culpable homicide, were not legally 
guilty of any other offence coupled with riot¬ 
ing, and not being rioters, or members of an 
unlawful assembly, could claim the benefit of 
s. 104, Penal Code.— -Queen «. MittoSinuii, 
3 W. R. 41 . [$eton*Karr and Campbell. JJ. 
July 11. 1865.] 


The common object of the assembly should 
alivays be mentioned in the charge.—4 VV’. 
R., Cr. 1 ., 9, 10, Nos. 1137 and 1150 of 1865. 

Thk prisoner was convicted and sentenced 
separately fur culpable homicide not amount¬ 
ing to murder, and for being a member of an 
unlawful assembly. The two offences, how¬ 
ever, being held to be one (the latter being 
only part of the evidence of the former^ the 
conviction and sentence for the second of¬ 
fence w'ere quashed.— Queen r. Rubbee- 
OOi.Aii, 7 \V. R. 13. [Norman and Setun- 
Karr, ]J. Jan. 16, 1867.; 

In order to convict of the offence of being 
members of an unlawful assembly, it must be 
shown that the accused were actuated by a 
common object, and that the acts done by 
them were of such a nature as To make them 
guilt\ under a. 141 of the Penal Code.— 
Qi ekn V. Dinohvnho Rai. 9 W. R. 19. 
' Seton-Karr and Markhy, JJ. t eb. 20, 1868. 

Where the defendants, raiyats of portion 
of a yamindari sold in cxexution of a decree 
of the Civil Court, reaped and carried awa\ 
their crops despite the purchaser’s peupJe, 
and refused to allow the purchaser’s people 
to seal and mark grain which had been reap¬ 
ed, and the raiyats were assembled in such 
numbers and so armed that nothing could be 
dune against them, keid by the Ffigh Court 
that the acts of the defendants did not amount 
to an offence under s. 141 * f the Penal Code. 
—Pro., Aug. 10, 1869, 4 Mad. H C. R. Ap., 
65 - 

Where, of several person.^ constituting an 
unlawful assembly, some only are armed with 
.sticks, and A, one of them, is not so armed, 
but picks up a stick and uses it, B (the master 
of A), who gave a genera! order to beat, is 
guilty of abetting the assault made by A.— 
Queen v. R.vsookoollah, 13 W. R 51. 
‘Glover and Mitter, JJ, Sep. 2. 1869.^ 
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Sec. 141.] OFFENCES AGAINST PUBLIC TRANQUILUTW [Chap.-VIU. 


The act of the defendants in assembling 
and forcibly interrupting a procession was 
forbidden by cl. 4 of s. 141 of the Penal Code, 
although the defendants acted upon the 
ground that the procession was a niiisance or 
annoyance to them or their community.— 
Pro., Nov. 16. 1869, 5 Mad. H, C. R. Ap. 
6 . 

Held that the owner or orcupier of land 
on which an unlawful assembly is held can- 
not be convicted under s. 154 of the Penal 
Code, unless there is a finding that the riot 
was premeditated. Where two opposite fac¬ 
tions commit a riot, it is irregular to treat 
both parties as constituting one unlawful as¬ 
sembly, and to try them together, inasmuch 
as they do not have “one common object ” 
within the meaning of s. 141 of the Penal 
Code. The right of an accused party t<i 
cross-eKamine witnesses is limited to a right 
to cro.ss-examine the witness for the prose¬ 
cutor or for the Crown called against him. 
If he wishes to avail himself of evidence which 
has been given, or which ran be given by .i 
witness called for another of the parties ac¬ 
cused, he must call him as his own witness. 
—Queen v. Sukkoop Cuundek Paul, la 
W. R. 75. TNorman and Kemp, JJ. Dec. 
!0, 1869.] 

Where a poline-oflRrer duly appointed un¬ 
der Act V'. of 1861 was engaged, in the dis¬ 
charge of his duty as such police-officer, at a 
time when an unlawful assembly took place, 
it was held that he was competent to appre¬ 
hend any of the members of such unlawful 
assembly : and a per'ion who rescued the party 
apprehended was convicted *tf rescuing from 
lawful custody within the meaning of s, 225 
of the Penal Code —Ouebn Assam Shur- 
Ri'FK, 13 W R. 75 Phear and Mitter, JJ. 
17 May, 1870 ■' 

Procedure to be observed m the rase of 
a charge under s. 154, Penal Code, againsst 
the owner of land on which an unlawful as¬ 
sembly is held, pointed out. The record of 
the original riot-case is no evidence 111 the 
rase under s. 154.— In the MArrSK oh C G. 
D. Betts AND Mahomf.h Ismail Chowdhky, 
15 W. R. 6, 6 B. 1 .. R. Ap. 83. ■ Bayley 

and Mitter, JJ. Jan. 21, 1871.^ 

There is no ground for the distinction be¬ 
tween an unlawful assembly as a premedi¬ 
tated act and an affray as a sudden one. for, 
according to s. 141 of the Penal Code, an as¬ 
sembly, which was not unlawful when it as¬ 
sembled, may subsequently become an unlaw¬ 
ful assembly.— In the Matter of Lokenatm 
Kar, 18 W. R 2. - Bayley and Mitter, ||. 

May 13, 1872. 

Proceedings in which certain villagers 
were acciised of having committed a serious 


riot in order to stop a procession which they 
disapproved of, and believed had been render¬ 
ed i I legal as contrary to law. The rioters were 
acquitted by the Magistrate, because he 
thought they might have considered their act 
justified, because the procession was illegal by 
virtue of some orders, which did not appear, 
and which might have been efficacious in 
point of law. Htld that the thinking a thing 
legal which i.^ not so ran be nu d^ence to 
a man who violates a rule of law; that there 
w;ts no evidence that the procession was ille¬ 
gal ; and that, if it were, the accused were 
bound to invoke the aid of the tribunals 
charged with the enforcement of the law*. 
Innes, J., adds : “ The assembly was unlaw¬ 
ful, because its object was to enforce a sup¬ 
posed right by a show of criminal force. In 
pursuance of the common object, force was 
used, and a serious riot took plane .’’-“Pro., 
Jan. 8. 1873, 7 Mad. H. C. R App. xxxv 
Holloway and Junes, JJ Jan. 8, 1873.] 

It cannot be said that a person intention- 
.'illy joins an unlawful assembly, or continues 
ill it, when it appears from the evidence that 
he went to the place where the men\bers of 
the unlawful assembly were gather(*d to pre¬ 
vent nii.schief being done to his o»’n property 
which he had a right to protect.—BiKjoo 
Singh V. Kuril Lall, 19W. R.66. [Couth. 
C-J., and Glover, J. April 16, 1873.] 

In this case, in which the prisoners were 
convicted of being nieiiibcrs uf an unlawful 
ussembly under .s. 141 of the Penal Code, the 
Court held that the evidence was insufficient 
to warrant a conviction, there being nothing 
1(1 slum w bat wa'i the* spt‘cific iinlawrul object 
within the sc(*[ie of cIs. 3 and 4, ot the 
person 1 composing the assembhI n mi- 
Mm [FR 01 KoVLASH Lilll.N'HFK DaSS, 20 VV. 
R. 78. ^Pheai and .Morris, JJ Nov. j8, 

No charge of being members of an unlaw¬ 
ful assembly under s, 141, Penal Code, can 
be sustained where the intention of the parties 
wa.s not lo enforce ;i right or supposed right, 
but to niaint.'iin iindi.«:tiirbed the actual sub- 
.si.sting erijoyrnent of a right which was at 
that time being exercised.— Shunker Singh 
V Bckmak Mahto, 23 W. R. 25 ; Phear 

and Morris. JJ. Jan. 22, 1875.] 

If a nund)er of persons, assembled for any 
lawful purpose, suddenly quarrel with an in¬ 
truder without any previous intention or de¬ 
sign, they do not commit “ riot “ in the legal 
.sense of the word. —Khaja Noorul Hosskin 
aiias Khajah Wahebd Jan v Fabrk-Ton- 
NKRKB, 24 W. R, 26. Glover and Mitter, 
JJ. July 12, 1R7S ] 

A, a joint-owner of a parcel of land, erect¬ 
ed on it an ec^ifice without the consent 
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and against the will of B, another joint- 
owner. A dispute having ari.ven in eunscs 
quence, the Magistrate held an inquiry, and 
Tnade an order under s. 530 of the Criminal 
procedure Code, awarding to A exclusive 
possession of the part of the land on which 
the edifice had been erected. Htld per Jack- 
son, J., that such order was erroneous, as 
the matter was not one to which s. 530 could 
apply. B subsequently brought a suit in the 
Civil Court to establish his title to joint- 
possession of the whole parcel, and for a 
declaration that A was not entitled to erect 
any edthce thereon ; and he further prayed 
that such edifice should be removed. B ob¬ 
tained a decree!, whereupon his servants went 
on the land, and pulled it down They were 
charged before the Deputy Magistrate with 
having committed mischief, and on this con¬ 
victed aniklincd. Held per Jackson, J,, that, 
as there h.ad been no causing of wrongful 
loss, the accused bud not been guilty of 
mischief. On the 8th Octi^bcr, the acriisi-d, 
who were the servant.s of B. found that the 
men in the employ of A w'lTf again putting 
up this erection, ;i nnw'hiit-khana, and arrord- 
ingly protested against its erection, pulled 
down the bamboos, and thrust aside the ser¬ 
vants of A. throwing to the ground one man 
who was t ringing to the bamhoiis. t)n the 
yth (Ictubcr 1877. these servants were charged 
before the Magistrate with rioting, and, 
being called upon For their defence, named 
several witnesses, and summonses on the 
fullow'ing morning were issued foi Lheir ap¬ 
pearance : blit they were not found. The 
accused then applied for fiirllitr tune Uir I In; 
uippearancc of the witnesses. This the Ma¬ 
gistrate refused to grant. and ronvii'ted the 
accused on 12th October if^77. Held per 
Jackson, J., that, this being a warrant-case, it 
was the duty of the Magistrate to summon 
the witnesses that might be ofTerrd by the 
accu.sed. and that he might, at his discretion, 
have ad)ourned the cast. Held, further. 
Jackson, [ , that the meaning of s. 359 of the 
Criminal Procedure Code is. that, if, among 
the persons named by the ac<*iised a.s witncs.s- 
es, the Magistrate considers that an v witness 
is included for tlie purpose of vexation and 
delay, he is to exercise his judgment, and 
enquire whether such witness is niaterial; 
but that the scriiun is not intended to ei)able 
the Magistrate to inquire into what the de¬ 
fence of the accused person is to be. and to 
consider whether, on learning the nature of 
the defence, he is ab.soUitely to abstain from 
summoning the whoh of the witnesses cited 
by the aivused; and further that, in the 
present case, there was not any purpose of 
vexation or delay, and that, by the refusal to 
grant further time, the accused had been 
probably prejudiced in their dcfeni'c. Held 


further, per Jackson, ]., that, as the accused 
were not on the land in question as members 
of an unlawful assembly, nor for any unlaw¬ 
ful purpose, the conviction, as well as the 
procedure, was illegal. Held^ per 
ham, ]., that the accused were merely exer¬ 
cising the remedy of abating a private nui¬ 
sance, and were exercising a legal right of 
self-defence. Held further, per Cunningham, 
]., that the nets of the complainants in erect¬ 
ing the nawbut-khnna amounted to mischief, 
and came within the purview of s. 425 of the 
Penal Code. Held, further, pet Ainslic and 
McDonell. JJ-, that the High Court, in the 
exercise uf its powers of extraordinary juris¬ 
diction, cannot, in criminal matters, inter¬ 
fere, unless all other remedies provided by 
law have been previously exhausted. There¬ 
fore, where parties who had been convicted 
of riot by a Magistrate, and who, having a 
right of rippcal to the Sessions Court, instead 
ol doing so. mov«‘d the High Court under cl. 
15 of the Charter, the Court would not inter¬ 
fere until that remedy had been resorted to 
— Uenonath Gmattack w. Rajcoomar 
Si soil, I. L. K.. 3 Cal 573. ijarkson and 
Cunningham, Jj., Mar. 25 —27, 1878.] 

A PARTV of persons, consisting of sulkie live 
peadiis and a number of coolies sufficient for 
the work to be done, went to a spot on a river 
flowing through the lands of M tor the pur¬ 
poses of either repairing or erecting a hi^ndt 
across it to cau.se the water to flow down a 
rhaiuiel on the lands of their master T, 
The river at the time was almost dry, and the 
party did not go armed ready to fight or use 
ton'e, and they did not, during the subse¬ 
quent ocourrence, use force, Having ar¬ 
rived at the spot about 10 A.M., they 
proeeetled to work at the bund until the 
afternoon At about 4 P.M , a body of men. 
consisting of about 1,200 in all. many of 
them armed with lathis, and headed by 
the prisoners, who were servants of M, 
which had been seen collecting together 
during the day, proceeded to the spot, 
and about 25 or 30 of them attacked T » 
men, some five of whom were more or less 
se\ere)y wounded with the lathis. The oc¬ 
currence resulted in the conviction of some 
of M’s >ervants for rioting under s. j 47 of the 
Penal Code. M's people wholly denied any 
right on the part of T to construct or repair 
the bund, and had previously denied the ex¬ 
istence of such right, and refused permission 
to T to exercise it It was contended that 
the assembly of M‘s people was not an “ un¬ 
lawful assembly;” that the interference by 
T's people with the channel of the river justi¬ 
fied them in coming to stop the work and the 
show and use of force in compelling them to 
do so. Held that the prisoners had been 
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rig^htly convicted. Heldy further, that as no 
ri^ht of private defence of property is con¬ 
ferred by a Penal Code, except as^ninstthe 
perpetrators of offences under the Penal 
Code, and that as, upon the facts of the case 
as found, no offence had been committed by 
T’s people, their acts amounting merely to 
a civil trespass, and that, as there was no 
pressing or immediate necessity of a kind 
showing that there was not time to have re¬ 
course to the protection of the public author¬ 
ities, no question as to the right of private 
defence arose in the case. It was further 
contended that M’s people did not assemble 
to enfotcc a right, or supposed right, within 
the terms of s. 141 of the Penal Code, but to 
defend a right, and that such action did not 
make the assembly an unlawful one. Htld 
that they were member^ of an assembly, the 
common object of which was, by show uF 
criminal force, and by criminal force, if ne¬ 
cessary, to enforce the r'ght to keep the river 
channel clear by preventing the construction 
of the hund, and by demolishing it so far as 
it was constructed, and that the case came 
within s. 141, para. 4. v. Mitto Sing 

W. R. Cr. 41), Shunker Singh V. Burmok 
Makto (23 W. R. Cr. 25), and Birjoo Singh 
V. Khub Lall Oq W. R. Cr. 6t);, referred to 
and commented on.—G\NorRi Lai. Das r. 
QuEtN-EttPRKss, 1 . L. H., 16 Cal. 206 
rpigot and Maepherson, JJ. Jan. 14. 

Onte of two village-factions utijectcd to the 
other passing in procession over a vacant 
piece of ground in the main street of the vih 
lage. An injunction prohibiting the pruccs 
sioti was obtained in the Court of the District 
Munsif on 20th March. On 1 ith May a pro¬ 
cession was formed, and approached the 
ground in quest ion. Forty-six nicmbers of 
the lirst-named fartiun were assembled there 
to prevent the procession by force . the police 
ordered them to disperse ; this order having 


been neglected, the police prevailed on the 
other faction to abandon the procession. 
Held that the persons who did not disperse 
on being ordem to do so were guilty uf the 
offence of being members of an unlawful as¬ 
sembly.— Queen-Empress V. Tiba Kadu, 1. 
L. R., 14 Mad. 126. [Muttusami Ayyarand 
Best, JJ. Oct. 3, 1890.] 

In a case where an Excise Sub-inspector 
attenipcd to search a house for gsii^a^- 
ganga, a “foreign exciseable article, under 
the Excise Act (Ben. Act VH. of 1878), 
and resistance was offered, held that gurjuh 
ganga being a “foreign exciseable article'’ 
under s. 4 of the Act as amended by Ben. 
Act IV. of 1881, the excise officer had no 
legal authority to enter and search the house 
under s. 40 of the Act; he had authority only 
to cuter and search for any ^'exciseable article" 
as defined in s. 4 of the Act: and that no of¬ 
fence either under s. 141 or s. 353 of the 
Penal Code was committed. Held also that 
s. 75 uf the Act does not apply to a “ foreign 
exrikeabie article,"—J aoarnath Mandhata 
T. Queen-Emprksh, I. L. R., 24 Cal 324. 
^Ghosc and Gordon, JJ. Jan. 19, 1897.] 

When a bodyuf mcnare determined to vin¬ 
dicate their rights or supposed rights by un¬ 
lawful force, and when they engage in a fight 
with men who, on the other hand, are equal¬ 
ly determined to v indicate by unlawful force 
their rights or supposed rights, no question 
of .self-defence ari.ses. In the Code of Cri¬ 
minal Procedure there is no apparent dis¬ 
tinction bcTwecn the right of appeal against 
an acquittal and a right of appeal against a 
conviction. Queen-Empress v. Gajtadin ( 1 . 
L. K.. 4 All 148^ and Queen-Empeess v. Ge* 
bardhan (I. I-. R , g All. 528) referred to.— 
Qveen-Kmprxss 9. pRAo Dat, I. L. R., 20 
^ 11 ' 459 - [.Kershaw, C.]., and Knox, J. 
June 13. 1898/ 


142 . Whoever^ being aware of facts which render any assembly an unlaw- 
unUwfui assembly, intentionally joins that assembly, or con¬ 
tinues in it, is said to be a member of an mlawful 
assembly. 


Being m 
assemoly. 


A LARGE body cf men belonging to one 
faction Waylaid another body of men belong¬ 
ing to a second faction, and a fight ensued, 
in the com sc of^hich a member of the first- 
mentioned faction was wounded, and retired 
to the side of the road, taking no further 
jurtive part in the affray. After his retire¬ 
ment a member of the second faction wa.s 
killed. Held by Norman, J. (whose opinion 
prex'ailcd), that the wounded man had ceased 
to be a member of the unlawful assembly 
when he retired wounded, and that he could 
not, under 9. l49of the Penal Code, be made 


liable for the subsequent murder. Held by 
E. Jackson, J., that he remained a member of 
the unlawful assembly. In delivering judg¬ 
ment, Norman. J., made the following im¬ 
portant remarks : The evidence shows that, 
on the retrtat of the Kazis, ard before the 
renewal of the rombat in which Baber Ali 
Mira was killed, the prisoner Wahid Ali had 
.separated himself from his faction, and sat 
down apart from them. He probably no 
longer had the same common object as the 
members of the unlawful assembly from 
which he had separated himself. It does not 
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appear that he had continued to urge on the 
others. He was apparently solelv occupied 
by his own snffering. He cannot be convict¬ 
ed under s. 149, unless he was a member of 
the unlawful assembly at the time of the 
cummitting the offence. We think the fair 
inference &om the facts is that he had ceased 
to be so when the fatal wound was inflicted 
on Baber Ali Mira; and therefore that he 
cannot be convicted or punished fur an act 
committed by a membw of that assembly 
under s. 149. It is plain that he was no 
longer co-operating with the others, and he 
had not the power to prevent ur check the 


violence of the others as he might have bad 
if he continued with them.”^QuKBN v, 
K.miil Kazi, 3 B. L. R. A. Cr. 1. ^^Norman 
and Jackson. JJ. April 8, iBbp.'j 

Jr cannot be said that a person intentiuo- 
ally joins an unlawful assembly, or continues 
in it, when it appears from the evidence that 
he went to the place where the members of 
the unlawful assembly were gathered to pre¬ 
vent mischief being done to his own property, 
which he had a right to protect.—BiRjOO 
SrN<;M 0 Khub Lall, 19 W. R.6d. [Couch, 
C.J., and Ciluver, j. April 16, 1873.J 


148i* Whoever is a member of an unlawful assembly shall be punished 
Pumabmsnt imprisonment of either description for a term 

which may extend to six months, or with fine, or with 
both. 


The common object of the assembly should 
always be mentioned in the charge.—4 W. 
R. Cr, L. 9, 10, Nos. 1137 and 1150 of 
1865. 

Thekb cannot be a conviction both uf 
rioting ” and of '' being members of an ille¬ 
gal asscmblr." The greater charge includes 
the less, and to punish under both sections of 
the Penal Code would be cumulative and 
illegal. Were both original sentences legal, 
the appeal would lie to the Sessions Judge. 

.MBill.AS KhaLII’A V. Dwarka Natm 
Goopto, 1 W R 7. Kemp and Glover, JJ. 
Aug. 17, 1864.] 

An assembly, lawful in its inception, may 
become unlawful by its acts. If force is 
used, the higher offence of rioting has been 
committed.— Quki-.n v. Khemkr Sim-ii, 1 
W. R, 18. ^Kemp, J. Sep. 26, 1864.] 

To convict a prisoner of bcitig .1 member 
of an unlawful assembly and of culpable 
homicide not amounting to murder, it must 
be shown that he had an illegal object m com¬ 
mon with, and took part in the illegnl net 
done by, the others.-— Fai/ Ai.i a/iW Imdad 
Am, 1 W. R. 20. [Loch and Glover, JJ. 
Nov, 4, 1864.J 

Jn an affray respecting land, one of the ag¬ 
gressive party was killed. The prisoners 
who were exercising the right of private de¬ 
fence of property, were acquitted by the jury 
of culpable homicide, but convicted of riot¬ 
ing. HM that the prisoners, not being Ic- 
gally guilty of culpable homicide, were nut 
legally guilty of any other offence cuuplexi 
with rioting, and. not being rioters, or mem¬ 


bers of an unlawful assembU*, rould claim the 
benefit of a, 104, Penal Code,— Queen e. 
MittoSinoh ,3 W. R. 41, [Seton-Karr and 
Campbell, JJ. July ir, 1865.] 

House-'ikBspa.ss and mischief not being 
separate offences, but being included in the 
graver offence of being memijers of an un¬ 
lawful assembly armed with deadly weapons, 
no separate convirtions and scutentass were 
deemed to Iw requisite.—Q ueen v, Surroop 
Napit, 3 W, R. 54. "Kemp and Setun-Karr, 
JJ, July 15, 1865-] 

Hkli> by the majority that ^\here two 
members of an unlawful assembly use spears, 
and dcliberaleiy pierce another man through 
the chest and abdomen with the knowledge 
that death is likely to ensue, although with¬ 
out proof of any intention to cause death, all 
the members of the unlawful assembly are 
jointly guilty of murder— Quebn r Nazoo 
Fakir, 4 XC. R. 26 Kemp. Seton-Karr, 
and Campbell, JJ. Nov. 27, i8<i5.'' 

A SunoROlN.ME Magistrate of the firs^ 
class has no pow-cr, under s. 45 of the Code 
of Criminal Procedure, to aw’ord .'iny greater 
sentence of imprisonment in default of a pay¬ 
ment of fine than six weeks in the case of 
persons convicted of being members of an 
unlawful assembly.— PhoolwAN Tew ary p. 
Sa riiAM OjHA, 6 W. R 51. '"Norman and 
Seton-Karr, JJ. July 30. 1866.] 

The pri.soner was convicted and sentenced 
separately for culpable homicide not amount¬ 
ing to murder, and for being a member of 
ail unlawful a.sscmbly- The tw^o offences, 
however, btdng held to be one (the latter 


* As to ths duty to give iirformsiioo of offences punishable under ss. 143 ^ 144 , ar.d 
I45i Ko the new Code of CElminat Procedure (Act V. of 1898 ), ss. 44 and 45 . 
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being unly part of the evidence uf the furnier), 
the conviction and sentence for the second 
offence were quashed.—>Q i 7 IEn v. Ri'BDEE' 
OOLLAH, 7 W. K. 13. [Norman and Seton- 
Karr, JJ. Jan. 16, 1867-i contra^ Quten 
V. Hurgob%nd, 3 N.-W. P. 174, infra. 

WiiERK persons join an unlawful assembly 
for the purpose of committi ng an assault, and, 
instead of preventing those armed from using 
their weapons, encourage them to do so, they 
are in the same position as those members 
of the unlawful assembly who struck the 
blows.— Ql'kes V. Dushrviu Roy, 7 W. R, 
58. [Glover, j, April ]8, 1867.] 

Case of an unlawful assembly the niember*^ 
of which were held guilty of an offence under 
s. 402 of the Penal Code on their own admis¬ 
sion, that they not ciiily knew that the assem¬ 
bly was an assembly fur the purpose of com¬ 
mitting dacoity, but also that all the persons 
(including themselves; constituting the as¬ 
sembly lived on the proceeds of dacoity, and 
had no other means of living.—yuKEN v 
Kendra Kamar, ’7 W. R. 61 [Hobhouse, 

J. April 30, 1867.; 

In a rase of riot, in which a man was killed, 
the whole of the members of the unlawful as¬ 
sembly, as well the victorious as the worsted, 
were held equally guilty of culpable homicide 
nut amountingto murder.—yuKEN i*. AUna 
S iN<iM, 7 W. R by. Kemp and lilovcr, JJ. 
May 7, 1867 [ 

In order to convirt ut the (iftem e of being 
members of an unlawful assembly, it must be 
shown that the a«'cus*;d were amiiated by a 
common object, and that tht a^ts done by 
them were of '»iirh a nature as lo make them 
guilty under 141 of the Penal Code.— 
Qlteen t. Dinoul'ndo R.m, g W. R ig 
[Seton-Karr and Markby, JJ. hVb. 20. 1868 

A i.AROK body of men belonging to one 
faction waylaid another body tit men belong¬ 
ing to a second faction, and a Hght ensued, 
in the course of which a member of the fir-st- 
mentioned factum was ivounded, and retired 
to the side of the road, taking no further 
active part in theaffray After his retirement 
a member of the second fr'iction was killed. 
Held by Norman. J., whose opinion pre¬ 
vailed;, that the wounded man had ceased to 
be ri member of the unlawful assembly when 
he retired wounded, and that he could not, 
under s. 149 of the Penal Code, be made 
liable for the subsequent murder. Jlr/d by 

K. Jnekson. j.. th.at he remained a member of 
the unlawful assembly. In delivering judg¬ 
ment, Norman, ].. made the following import¬ 
ant remarks ■ “ The evidence shows that, on 
the retreat of the Kazis, and before the 
renewal of the combat in which Baber Ali 
Mira xvas killed, the prisoner Wahid All had 


separated himself from his faction, and sat 
down apart from them. He probably no 
longer had the same common object as the 
members of the unlawful assembly from 
which he had separated himself. It does not 
appear that he had continued to urge on the 
others. He was apparently solely occupied 
by his own suffering. He cannot be con¬ 
victed under s. 149, unless he was a member 
of the unlawful assembly at the time of the 
committing of the offence. We think the 
fair inference from the facts is that he had 
censed to be .so when the fatal wound was 
inflicted on Baber Ali Mira, and therefore 
that he cannot be convicted or punished for 
an act committed by a member of that as¬ 
sembly under s. 149. It is plain that he was 
no longer co-operating W'ith the others* and 
he had not the power to prevent or check the 
violence of the others as he might have had 
if he continued with them. "— Queen v. 
Kabii. Kazi. 3 B. 1 - R. A. Cr. i. Norman 
and Jackson, J|. April 8. 1869. i 

WiiKKK land in the posses.sion of A was 
encroached on by the servants of H, who com¬ 
mitted mischief on the land, and the servants 
of A aNsenihled and resisted the rncroarh- 
inents. the High Court declined to interfere 
with the .Magistrate's order cunvirting the 
.servants uf A of unlawful assembly, as there 
was no error in law in the order of the Ma- 
gi.stratc. who found as a fact that the right of 
private defence of property had ceased under 
cl. 4, s. 105 of the Penal Code.—QUEEN tr. 
Rajkristo Doss. 12 W. R. 43. ''Kemp and 
M.irkby, J[. Aug. 3, j86g. 

Where the defendants, raiy.its of portion 
of a zemiIldari sold in execution of a decree 
Ilf the Civil C'oiirt, reaptxl and carried aw'ay 
their crops despite the purchaser's people, 
and refused toallow the purchaser's people to 
seal and mark grain which had been reaped, 
and the r.'iiyats were assembled in such 
numbers, and so armed that nothing could be 
done against them . held by the High Court 
that the acts of the defendants did not 
amount to an offence under s, 141 of the 
Penal Code.—PRo,, Aug. 10. i86y. 4 Mad. 
H. C. R. Ap. 6s- 

W^HERE, of .several persons constituting an 
unlawful assembly, some only art; armed with 
sticks, and A, one of them, is not so armed, 
but picks up a stick and uses it, B (the master 
of A), who gave a general order to beat, is 
guilty of abetting the as.saiilt made by A.—• 
Quevn V . Rasookoola, 12 W. R 51. 

; Glover and Milter, JJ. Sep. 2, 1869.] 

The a^l of the defendants in assembling 
and forcibly interrupting a prowssion was 
forbidden by cl. 4 of s. 141, although the de¬ 
fendants acted upon the ground that the pro- 
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cession was a nuisance or annoyance to them 
or their community.-* Pro., Nov. ii, 1869, 5 
Mad. H. C. R. Ap. 4- 

Whbrb the evidence in a case failed to 
establish anything like an uni.iwful assembly, 
the conviction was reduced from rioting and 
being members of an unlawful assembly to 
one for affray, although grievous hurl from 
which death resulted was caused to one uf the 
persons. The insufficiLMicy of the punish¬ 
ment allowed by the law in cases of affray 
pointedout.— ’Qvukkv, Vhoolek MrssEK, 13 
W. R. 72. ' Jackson and Markby, JJ. Nov. 

30, i8^.] 

Held that the owner or ormpier of land 
on which an unlawful assembly is held can¬ 
not be convicted under s. 154 of the Penal 
Code, unless there is a finding that the riot 
was premeiiitated, Where two oppositt* 
factions commit a riot, it is irregular to treat 
both parties as constituting one unlawful as¬ 
sembly, and to try them together, inasmut h 
as they do not have “ one /•onimoii object ” 
within the meaning of s. 141 of the Penal 
Code. The right of an accused party to 
cross-examine w'ltnesses is limited to a right 
to cross-examine the witnesses for the prose¬ 
cutor or for the Crown called ag.iinst him. 
If he wishes to avail himself of evidence which 
has been given, or which can be given by a 
witness called fur another of vhe parties ac¬ 
cused, he must call him as his own witness. 
—Qpepn SliRkoop Chtnuek Pai’l. t2 
W. R 75. Norman and Kemp, I). Dec 
10, [869 

Whfre a nuinlwr of persons, members of 
an uni.iwful assembly, went tu abduct A, :tnd 
one of them killed H in the attempt tu abdnef 
A, kelti that all the persons concerned in the 
attempt at abiluction were guilty (looking to 
S- 149 of the Penal Codej of c.aiising the death 
of B—Queen v. Golam Arfin, 13 W. R. 
3,], 4 B. I.. R. A. Cr. 47. Koch and 
Hubhousc, jj Feb. 19, *870. 

Where a pulire-ofiiccr, duly appointed un¬ 
der Act V. of 1 80 1, was engaged in the dis¬ 
charge of his dury .is such police-officer at :i 
time when an unlawful assembly took pla<*c. 
it was held th.nt lie was competent to appre¬ 
hend any of the members of such unlawful 
assembly; and a person who rescued the 
party apprehended was convicted of rescuing 
from lawful custody within the meaning of s. 
225 of the Penal Code.— Qisfkn v. Assam 
Shurriikk. 13 W. R. 75. Phearand Mitter, 
JJ. May 17, 1870 J 

pROCKnrKK to be observed in the case of 
a charge under s. 154, Penal Code, against 
the owner of laud on which an unlawful as¬ 
sembly is held, pointed out. The record of 
the original riot case is no evidence in the 


case under s. 154 —In the Mattek of C. G. 
D. Betts and Mahomed Ismail Chowdhkv, 
IS W. R. 6; 6 B. L. R. Ap. 83. [Bayley 
and Mitter, JJ. Jan. 21, 187 i.j 

A CUMULATIVE sentence under 5 143 of 
the Penal Code (being a member of an un¬ 
lawful assembly) and under s. 353 (using 
criminal force agaiii.st ii public servanti was 
upheld by the High Ci*urt in this c.iso,— 
Govind Chundek Roy, tfi W. R. 60 
Bayley and Paul, JJ, .\ov. 25, 1871.J 

'Pheke is no ground for the distinction 
between an unlawful assembly as a premedi¬ 
tated act and an affray as a sudden one, for, 
according to s. 141 uf the Penal Code, an 
as.scmbly which was not unlawful when it 
assembled, may subsequently become an un¬ 
lawful assembly-—L okknath Kar, 18 W- 
K 2 Bayley and Mitter, JJ. Slay [3. 
1872. 

It cannot be said ih.at a person intention¬ 
ally joins .'III unlawful a.ssenibl_v, or continues 
in it, when it appears from the evidence that 
he went tu the place w'here the members of 
the unlawful assembly were gathered, to pre¬ 
vent inj.schief being done tu his own property, 
which he had a right tu protect.— Bikjoo 
Sis'GH V. Khtb I, all. 19 W. R. 66. Couch, 
C J., and Glover, |. April 16, 1873 

Hki.1i i.'Mnslic. j . dissenting! that s. 149 
of the Penal Code is not intended to subject 
a member of an unlawful assembly to pun- 
nishmeiit tor every offence which is commit¬ 
ted by one of its members during the time 
they arc eng.aged in the pro.secution of the 
coimiiiin iibjcct In order tu bring a c.ase 
Within s 40, the act must hedonc \i ith a 1 iew 
to accomplish the common object of the un¬ 
lawful assembly, or it must be proved that 
the offence, though ('ommitted in prosecution 
of the common obj*ect of the unlawful as¬ 
sembly, is one which the accused knew would 
be likely to be ronimitted in prosecution of 
the common object.— Per Jackson. J,—Any 
offence done hi ;i member of an unlawful as¬ 
sembly in prosecution of the particular one 
or more of the fiie objects mentioned in s 
141. W'hich is or arc brought home to the un¬ 
lawful asseinbi} to which a pri.soner belong.s, 
is an offence within the meaning of the first 
part of s. 149. Where a certain number of 
persons, members of an unlawful assembly 
(party A), attacked another party (Bf, who 
were in occupation of land, with the view to 
drive them off the land by fonte. and one of 
the members in party A fired a gun at and 
killed one of the persons in party B, in con¬ 
sequence of a sudden and unexpected resist¬ 
ance which was offered by party B, it was 
held (Ainslie, J., dissenting), on a consider¬ 
ation of the evidence, that the persons com- 
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posing party A, other than the person who 
fired the gim, could not be convicted of mur¬ 
der under s. 149, Penal Code. The convic¬ 
tion was altered under the circumstances to 
one of rioting armed with a deadly weapon 
under s. 148 of the Penal Code.’^QuBEN v. 
SABii) Ali, 20 W. R. 5; ii B. L. R. 347. 
[[Couchp C.J., and Jackson, Phear. Ainslie, 
and Pontifex. jj. April 21, 1873.2 

In this case, in which the prisoners were 
convicted of being members of an unla>^ful 
assembly under s. 141 of the Penal Code, the 
Court held that the evidence was insuffinicnt 
to warrant a conviction, there being nothing 
to show what was the specific unlawful ob¬ 
ject, within the scope of els. 3 and 4, of the 
persons composing the assembly.— Koyl.\sh 
Chunder Dass, 20 W- R. 78. [Phear and 
Morris, JJ. Nov. 18, 1873.J 

In a case in which the accused were charg¬ 
ed with unlawful assembly and trespass, the 
Magistrate acquitted the accused, but even¬ 
tually ordered the parties to execute bonds, 
and furnish .security, refusing to take further 
evidence, and relying on the evidence which 
had been given before him in the original 
case in the presence of the accused. Held 
that the proceedings were irregular. The. 
order was accordingly set aside.—Dii.oo 
Singh v. Ootim Singh, 22 W, R. 9. ' Kemp 
and Birch, JJ. April 25, 1874. 

No charge of being members of an unlaw¬ 
ful assembly under s. 241, Penal Code, can 
be .sustained, where the intention of the part¬ 
ies was not to enforce a right or .supposed 
right, but to maintain undisturbed the actual 
subsisting enjoyment of a right which was 
at that time being exercis^.—SursKaR 
Singh (the Panchgachia party t. Petitioners; 
Blikma Mahto I the Amba partyj. Petition¬ 
ers. 23 W. R 25. [F^hcar and Morris. JJ. 
Jan. 22 . 1R75 J 

WlIRRE the officer in charge of a police- 
station required the officer in i^harge of an¬ 
other policc-stalioii to cause a search to be 
made in a house within the limits of his sta¬ 
tion, and such officer, on being required, de¬ 
puted two officers subordinate to him to make 
the search without delivering to them the 
order in writing required by s 379 of Act X. 
uf 1872, it was held that the persons resist¬ 
ing the search attempted could not be law¬ 
fully convicted under ss, 353 and 143 of the 
Penal Code.— Queen v Nakain, 7 N.-W. P, 
209. ["Turner, J. April 13, 1875.', 

In a case in which the accused was bound 
down to keep the peace, the Assistant Ma¬ 
gistrate admitted as evidence the depositions 
of witnesses in certain cases in which the 
accused was tried on charges of being a mem¬ 
ber of an unlawful assembly and of rioting, 


and was acquitted. that the Assistant 

Magistrate ought not to have admitted this 
evidence.— Quern v. Dina Bumdhoo Rov, 
24 W. R, 4. ! Markby and Morris, JJ, May 

i 875 .j 

Where a oFiarge under the Penal Code, 
s. 342 (wrongful confinement), was substan¬ 
tiated agiinst certain prisoners, the Joint- 
Magistrate was held not to have been justi¬ 
fied in treating the case as one of unlawful 
assembly (s. 143). and disposing of it sum¬ 
marily under the Code of Criminal Procedure, 
•s. 222,— Haran Sheikh v. Ramdhun Bis¬ 
was, 24 W. R. 21. [Glover and Mitter, JJ. 
June 28, 1875.] 

If a number of persons, assembled for any 
lawful purpose, suddenly quarrel with an in¬ 
truder without any previous intention or de¬ 
sign, they do not commit " riot " in the legal 
senseof the word.— Khaja Nookul Hossein 
aiias Khajah Wahfed Jan v. Fahke-Ton- 
nerre, 24 W. R. 26. [Glover and Mitter JJ. 
July 12. 1875 [ 

Where, after the object of an unlawful as¬ 
sembly had been accomplished, and the op¬ 
posite party driven away, one of the mem¬ 
bers entered into an altercation with another, 
and wounded him with a fish-spear, it wa.s 
held that the ac't was not one done with a 
view to accomplish the common object of the 
assembly, or one which the rest knew would 
be likely to be committed in the prosecution 
of that object.— In the Matter of Binoo, 
24 W. R. 66 . [Kemp and Glover, JJ Nov. 
' 7 i 1B75-J 

The offence of rioting consists in the U'le 
of violence by an unlawful assembly, or by 
any member thereof, in the prosecution of the 
common object. But as in this case there 
were never five persons assembled together 
to constitute an unlawful assembly, and the 
intention to use force does not appear to have 
been carried out, no offence under the Penal 
Code is established against the acrii.sed.— In 
THE Matter of Ramadeen Doobay, 26 \V. 
R. 6 . [Markby and Mitter, JJ. Aug. 17, 
1876.] 

If a body of men armed with lathis, and 
under the leadership of one who, to the know¬ 
ledge of the rest, is armed with a gun, as- 
.semble for the purpose cf forcibly carrying 
off another man's property, and if, in effect¬ 
ing that purpose, any one of the party, tak¬ 
ing the gun. shoots and kills a person who 
is making a lawful resistance, the whole party 
may properly be convicted of murder under 
s. 149 of the Penal Code.— Hari Sing v. 
Empress, 3 C. L. R. 49. [Jackson. Mitter, 
and Maclean, JJ. June 4, 1878.] 

To constitute an offence under s. 157 of the 
Penal Code, it must l>e proved that the accused 
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has hired, or engaged, or employed other per< 
sons for the purpose of an unlawful assemoly, 
and it is not sufficient to show that some of 
the accused’s servants have been taken from 
a district where men have a well-known 
character as lathials, and had been in his 
service some time before the riot was per¬ 
petrated. A non-resident partner or sharer, 
who hiHs taken no acHve part in the manage¬ 
ment of the estate, rannot, like a resident 
sharer, be convicted under ss 154 and 155 
of the Penal Code.— In the Mattek of 
Radhanatm Chowdhrv, 7 C. L. R. 289. 
[Mittcr and Maclean, JJ. Sep. 9, 1880.] 

A DISTURBANCE having been created with 
reference to the possession of certain chur 
land, the Sessions Judge, on appeal, found that 
rertain persons hnd iinlawfully trespassed 
thereupon, and that the accused had been justi¬ 
fied in resisting the trespassers by force. In¬ 
asmuch, however, as he considered the accus¬ 
ed had exceeded their right of private defence 
of their property, he convicted them of riot¬ 
ing under s. 148 of ihf- Penal Code. Held 
that, on the findings of the Judge, the convic¬ 
tion could not be supported, inasmuch as on 
such findings the persons convicted were not 
members ot an unlawful assembly — In the 
M ATTER OF KaLKK MuN'DLK, 1 O C. L. R. 278 
Mitter and Maclean, JJ. Keb 21, 1882 

Where the object of only three persons 
was to draw a crowd .ind their art ion was such 
as was ralruLited to. .uid did, draw ,1 crowd of 
fifty or sixty persons likely to r.iuse a tlistiirb- 
ani'c of the public peace Jield that the gather¬ 
ing constituted .in assembly of five or more 
persons w'ithin the meaning of s. 151 of the 
Penal Code, and that .1 refusal to disperse after 
being lawfully commanded to disperse: render¬ 
ed every member of the gathering liable to 
conviction under the said section.— Kmpkess 
V. Tucker, I. L. R., 7 Bom. 42, Kemball 
and Pinhey, jj. Sep. 28, 1882.] 

On the trial of certain persons charged w'ith 
being members of an iinlaw'ful assembly, it 
was proved that there was a dispute of long 
standing between the accused and certain other 
parties regarding the possession of certain 
land; that neither of the parties was in iindis- 
turbcid possession of the land ; that the accused 
went to sow the land with indigo, accompanied 
by a body of men armed with ; that 

they were prepared to use force, if necessary, 
and that Uie lathials kept off the opposite 
party by brandishing their weapons while the 
land was sowed. Held that the accused were 
rightly convicted of basing members of an 
unlawful assembly under s. 143 of the 
Penal Code. Sunker Singk Burntah 
Makio (23 W. R. 25J distinguished.— In thb 
Matter of Peary Mohun Sircar v. Em¬ 


press, I. L. R., 9 Cal. 639; 13 C. L. R. 80. 
[Wilson and Maclean, JJ. Mar. 1, 1883 ] 

A MEMBER of an unlawful assembly, some 
members of which have caused grievous hurt, 
cannot lawfully be punished for the offence of 
rioting as well as for the offence of causing 
grievous hurt.— Empress v. Ram Partab, 1 . 
L. R., 6 All. 121. [Straight, J. Dec. 5, 
1883.J Dissented from in Quetn-Empress v. 
Dungar Singh, 1 L. R., 7 All. 29, infra. 

Four persons were charged with being 
members of an unlawful assembly consisting 
of themselves and others, the common object 
of which a.ssembly was resisting the execu¬ 
tion of a legal proce.ss, namely, the arrest of 
a judgment-debtor by a Civil Court peon, 
who went with his warrant fur his arrest ac¬ 
companied by other persons, A and B, For the 
purpose of identifying him, and with using 
force or violence in prosecution of the com¬ 
mon object, .such force or violence consisting 
of an assault on the Civil Court peon and 
another by means of a dangerous weapon on 
A. The Deputy Magistrate convicted all the 
accused of offences under ss. 147 and 353 of 
the Pen.d Code, and sentenced them to six 
months' rigorous imprisonment under the 
former section, and two months' rigorous im¬ 
prisonment under the latter. He further ron- 
v'irted one of the accused of an offence under 
s 324 til respec't of the assault on A, and 
seiittMired him to one month's rigorous im¬ 
prisonment in respect of that offence, and 
directed that the sentences were to take effect 
one on the expiry of the other. Held that 
the oHence of rioting was completed by the 
assault on A, and that the assault on the 
peon was a further offence under the first sub¬ 
section of s. 235 of the Code of Criminal 
Procedure. Held, further, that, even if A 
had not been assaulted, the conviction and 
sentences passed for rioting and the assault 
on the peon were legal, inasmuch as the acts 
of the accused taken separately, constituted 
offences under ss. 143 and 353 of the Penal 
Code, and, combined, an offence under 147 ; 
and under s. 235, sub-s. 3 of the Code of Cri¬ 
minal Procedure, the accused might be 
charged with, and tried at one trial for, the 
offence under s. 147. and those under ss. 143 
and 353, and therefore also separately convict¬ 
ed and sentenced for each such offence, pro¬ 
vided the punishment did not exceed the 
limit imposed by s. 71 of the Penal Code as 
amended by s. 4 of Act. VIII. of 1882, which 
limit had not been exceeded in the present 
case.— In the Matter of Chandra Kant 
Bhattacharjeh , Chandra Kant Bhatta- 
CHAKjEE V. Quebn-Emprbss, I. L. R., 12 Cal. 
493. TMitter and Beverley, JJ. Dec. ii, 
1885. V 
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Any Mas. 
Cosniaaole. 
Warrant. 
Railablf. 
Not comp. 


Fish in a public river cannot be said to be 
property in the possession of the person who 
may have the fishery-right, and the infringe¬ 
ment of that right is not tiufi under s, 378 
of the Penal Code. Theaccwsed were charg¬ 
ed with unlawfully taking fish along with 
some eleven others in a public river, the right 
of fishing in which had been let out by the 
Government to the complainant; and the 
lower Court, amongst other offences, con¬ 
victed them of theft, criminal misapproprla- 
tion, mischief, criminal trespass, and unlaw¬ 
ful assembly. that the conviction was 

wrong, and that no offence had been com¬ 
mitted.— Bhaoiram Domev. AbarDome, f. 
L, R.. 15 Cal. 388. [Norris and Ghuse. Jj. 
Jan. 24, 1888.] 

One of two village-factions objected to the 
other passing in procession over a vacant 
piece of ground in the main street of the vil¬ 
lage. An injunction prohibiting the proces¬ 
sion was obtained in the Court of the District 
Mimsif on 20th March. On i ith May a pro¬ 
cession was furrned, aJid app.^oarhed the 
ground in question. Kortv-six niemb<irs of 
the first-nanu'd faction were assembled there 
lo prevent the procession by force , tin* police 
ordered them to disperse; this order having 
been neglected, the police prevailed on tli*.* 
other taction to abandon the procession 
Neld that the persons who did not disperse 
on being ordered to do so were guilty of the 
offence of being members of an unlawful 
sembly.— Queen-Em press Tira Kaiu*, I 

I.. R., 14 Mad. 126. Mutcusinu Ayyarand 
Best, JJ. Oct. 3. i8go.' 

Where a District Magistrate issued a war¬ 
rant for the arre.st and prodiu tiou of a wit¬ 
ness for the purpose of giving evidence at 
an investigation held by the police, and in 
attempting to execute such warrant, the pu- 
lice arrested the wrong person and w’ere 
assaulted in the attempt, held that, apart from 
the fact that the attempt to arrest was made 
on the wrung perbon, a District Magistrate 
has no authority to i.s.siie a warrant for the 
production of a witness at an investigation 
by a police-officer, but only before his own 
Court under ss. 76, 81 of the Code of Cri¬ 
minal Procedure. Held also that, as the in¬ 
vestigation was held by a police-officer under 
Ch. XIV. of the Criminal Procedure Ccnle, 
the proper course wa.s for the Sub-Inspect or 
of Police to require the attendance of the 


witnenb under s. 160 of the Code of Criminal 
Procedure, and on failure by her to comply 
with such order, prosecute ner under s. 174 
of the Penal Code. Held, further, that the 
accused were justified in their resistance, and 
that no offence either under s. 143 or s. iRTi 
of the Penal Code was committed, and that 
they should be acquitted,—Q(.' een'«Hmpkbsls 
V. JOiiKNORA N.ath Mukerjrr, 1. L. K.. 24 
Cal. 320. ;^Ghose and Gordon, JJ. jnn. 19, 
1897.: 

CoNvtCTKJN of a person under s 143 of 
the Penal Code is not nere.ssarily a ground 
fur making .in order against him under s. loti 
01 the Cnnitnai Procedure Cude. In order 
to bring acts within the terms of the latter 
section, there must either bt^ an express End¬ 
ing to the effect that his acts involv^ a breach 
of the peace, or an evident intention of com¬ 
mitting the same, or the evidence must be 
so dear as to satisfy the Court iwiihoia .tw 
express finding) that such was the c.ise— 
Jib Lal Gir v. Jo(.muh.\n Gir, J. L . K, 
26 Cal, 57O. rrins<‘]i and Slcvcns, JJ 
A'lnr. 22, iHgg. 

An ofTence under .s, 143of the Penal C'odc 
is not one ol the offences spccifictl in s, r«)6 
of the Criminal Proceduiv Code, which 
would justify an order directing a or 

pe^^gns to furnish sei’unty lo keep the pearr 
There iiia\ bi* findings iit the case who h 
would justify Mo’h ail order it such findings 
rail l>e brought within the terms of s, 106 
Jtb Lal Gir v. Jogmokun Gir i,I 1. K , 26 
Cal 576. referred to Where the arcuse<i 
were coTivicteil under s 143 ul the Pcn.il 
Ctnlrt. and ordered under s. 100 of the Cnun- 
nal Procedure Code f»> furnish security to 
keep the peace, and it wn< .alleged that ihe 
f.icls as priiV4*rl showed th.it the accused carin' 
111 a body, some of wboin were /lrmt^l with 
lathts, and some of whom ustid threat.s, and 
did other :u ts, showing an evident iiitention 
lo 1 onimit breaches of the peace, held that 
there should have been an express tisjdiiig tn 
that efftwt, that If the accused or any <»f them 
artwl in such a manner, they should haw- 
been convictwl of criminal iruitiudatiori or 
other offein-e which would enable the Magis¬ 
trate to bind them over to keep the peace ; 
and that the order under s. uA> should lie 
set aside.—S hko Bh.\jah Sinoh r. Mosawi, 

I L R , 37Cal 983. Prifisnp and Handicv’ 

Ij June 5, rpoo. 


Whoever, Deing armed with any deadly weapon, or with anything 

..Ja-vaS'iSs."' S “ ™‘iS-r 

__ ^ ^ member of an unlawful asgembly, shall be 

neiv C^* 0/Crimiw’l Kur"(A« -"derT. ,44, ,h; 
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punished with impiigoninent of either deicnption for a term which naj extend to 
two years, or with fine, or with both. 


Thb commun object of the a!>!$embly shuuld 
alw^9 be mentioned in the charge.—4 W. R., 
Cr. C, 9, 10, Nos, 1137 and 1150 of 1865.] 

Housc-trbspass and mischief not being 
separate offences, but being included in the 
graver offence of being members of an unlaw¬ 
ful assembly armed with deadly weapons, no 
separate convictions and sentences were 
deemed to be requisite.—Q uren v. Surkoop 
Napit, 3 W. R.^. ' Kemp and Seton-Karr, 
JJ, July IS, 186s ; 

Ii is unnecessary to punish a prisoner un¬ 
der both s. 144 and ». 1480! the F'enal Code, 
as the offem e under h 144 is almost merged 
in the offence under s. 148. There is, how¬ 
ever, nothing actually illegal in sentencing for 
both ofenrt's.— Skkrkissrn v. Jl'CtLal, 9 W. 
R. 5. Kemp an<l jaefcsor. JJ. Jan. 13, 
iK<>8.3 

ShPAKAlb senionie.s pc^ssed upon persun.s 
or the offences of rioting and grievous hurt 
are not legal, where it is found that such per¬ 
sons individually did not runimit any ad 
which amounted to voluntarily r.'iusfng hurt, 
but w<.Tt‘ guilty of that offence under s. 149 of 
the Penal Code. Smpreu v. Kam Partab 


(1. L. R , 6 All. 121) approved. Lakt N^tk 
Sirkat Qu9tiuS^V€U (L L. R., if Cal, 
349J overruled, — Nilmoney Poddar v. 
{^ueen-Empress, I. L* K., 16 Cal. 442, 
;_Petheram, C,j., and Mitter, Prinsep, Wil¬ 
son, and Tottenham, JJ. Mar. ai, 1889.J 

Two persons were charged with being 
members of an unlawful assembly armed with 
deadly weapons for the purpose of commit¬ 
ting dacoity. The facts proved were that a 
crowd of aiwut icx) persons, including the ac¬ 
cused, had assembled together, armed with 
bill-hooks and sticks, and that the crowd had 
dispersed at once on seeing the police. On 
these farts the Magistrate assumed that the 
intention ot the members of the crowd was to 
use criminal force, and, having regard to the 
weapons with which they were armed, he 
convirted the accused under s. 144 of the 
Indian Penal Code. HM that the prosecu¬ 
tion had failed to show that the common ob> 
itK't of the crowd was such as would consti¬ 
tute it an unlawful as.senib]y as defined by 
s. 141 of the Indian Penal Code, and that 
the accused were entitled to be ac^itted.^ 
Eh PRESS PKELiMurHo Tevapt, 2. 
1 . R., 24 Mad. 124. 'Benson and Moore, jj. 
Sep. 14, 1900 ^ 


146* Whoever joins or continues in an unlawful assembly, knowing that 
JuininRorcontinuioeinun. *“<=*» unlawful assembly has been commanded in the 
lawful attcmbly, icnowiDg it manner prescribed by law to disperse, shall be punished 
has been commanded to di»- with imprisonment of either description for a ieim 
which may extend to two years, or with fine, or with 
both, 

Unokr s. 127 ul tht- Criminal Procedure disturbance ot the public peace, to disperse ; 
Code (Art \ . of 189K) any Magistrate or ;ind it shall thereupon be the duty of the 
officer in charge of a police-station may com- members of such assembly to disperse ac- 
tnand any unlawful assembly, or any assem- cordingly. 
hly of five or more persons likely to cause a 

146. Whenever force or violence is used by an unlawful assembly, or by any 
member thereof, in prosecution of the common object 
of such assembly, every member of such assembly is 
guilty of the offence of rioting. 


A Session's Jrm.E ha.'i no authority lu in¬ 
terfere and direct a commitment in the rase 
of a conviction for as<sault under 9. 352, or of 
hurt under r. 323, of the Pena) CodL^ both of 
them being offences triable by the Subordi¬ 
nate Court When the result of a joint at¬ 


tack by Ncvernl ^>ersons on one party is frac¬ 
ture of the arm of the party assaulted, the of¬ 
fence committed is grievous hurt, and not 
assault: and as the attach was made in fur¬ 
therance of a common object, all are equally 
guilty of the same offence.—Q ueen t4 Rav- 


* As to the duty to give information of an offence punishable under &. 145, seethe new 
Code of Criminal Procedure (Act V. of 1898), ss, 44 and 45. 


[ *$5 ] 
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Warrant. 
Bailabk. 
Not comp. 
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TOHDL SiSOj 5 W. R. ifl. {Kemp and 
Glover. JJ. Jan, 1866,] 

Where a man is grievously wounded in a 
riot^ the police are bound to act without 
taking into consideration who was the ag« 
.msung P^y> ^he discharge of their 

duties, and in the absence of any proof that 
they exceeded their duty, the police were 
held entitled to the protection of the Court. 
—Quern ». Damoo Sjhgh, 8 W. R. 36. 
[Kemp and Glover, JJ. July 8, 1867.] 

A MEMBER of an unlawful assembly, some 
members of which have caused grievous hurt, 
cannot lawfully be punished for the offence 
of rioting as well as for the offence of caus- 
ing grievous hurt.— Empress v. Ram Pro¬ 
tab. I. L. Rm 6 All. 121, [Straight. J. Dec. 
5i 1883.] Dissented from in Quten^Emprw 
V. Dungar Singh, L L. R., 7 All. 29, in/ra. 

Proceedings in which certain villagers 
were accused of having committed a serious 
riot in order to stop a procession which they 
disapproved of, and believed had been ren 
dered illegal as contrary to law. The rioters 
Were acquitted by the Magistriite. because he 
thought they might have considered their act 
justified because the procession was illegal by 
Virtue of some orders, which did not appear, 
and which might have been effioacioiis in 


e t of law. HM that the thinking a thing 
which is not so ran be no defence to 
a man who violates a rule of law; that there 
was no evidence that the procession was il¬ 
legal ; and that, if it were, the accused were 
bound to invoke the aid of the tribunals 
charged with the enforcement of the law. 
Innes. J,, adds; “ The assembly was unlaw¬ 
ful, because its object was to enforce a sup¬ 
posed right by a show of criminal force. In 
pursuance of the common object, force was 
used, and a .serious riot took place." — Pro., 
Jan. 8, 1873, 7 Mad. H. C. R. App. 3S- 
[Holloway and Innes, JJ. Jan. 8,1873.] 

A LANDLORD, who had not tendered to his 
tenant such a pottah as the latter was bound 
to accept under the Madras Rent Recovery 
Act. distrained his cattle for arrears of rent, 
the assi.stance of the police having been pro¬ 
cured for the purpose. Thctenant, with the 
a.ssistance uf eleven other persons, forriblv 
obstructed the removal of the cattle, which 
had Already been actually seized and driven 
for some yards. They were charged with 
the offence of rioting, and convicted. 
that the conviction was right.—Q i een-Km- 
PREss V. Rvmavva. I I.. R.. 13 Mad. 14H, 
[Collins, C J.. and Parki-r. J. Ort. 2. 25 
18R9. i 


Any Mae* 
CogDiMble« 
Wmant* 
Bailable. 
Not comp. 


147.* Whoever is guilty of rioting shall be punished with imprisonment 
P.ni8hmeM for riofing. description for a term which may extend to 

two years, or with fine, or with both. 


A HUSBAND, or those who aided him. can¬ 
not be convicted id kidnapping fur taking 
away his own w-ife; but they are guilty of 
rioting if they carry out ihe husband’s object 
uf getting possession of his wife by force and 
violence and in the darkness of night.— 
Queen v, Askur, W. R, Gap. 1864, 12, 
“Steer and Seton-Karr. ]J. Feb. 22, 1864. ' 

The prisoners, having been p.irt of an as¬ 
sembly of more than five persons, whose rqin. 
men object, as apparent from their acts, was, 
by means of criminal force, to recover pos- 
se.ssioD of their cattle seized for trespass 
^whether properly pounded or not/, and who 
made use of ,surh uirce and took .iway their 
cattle, were held guilty of rioting, ana liable 
to conviction under s. 147 of the Penal Code, 
and not under s. 11, Art V. of 1857 .—Queen 
V. fioKoo Sheikh. W. R, Gap. 1864. ai. 
[Jackson, ]. April i2, 1864.] 

There rannot be a conviction both of 
rioting " and uf " being members of an ille¬ 


gal .ivsombly ' The greater charge includo 
the less, and to punish under both sections 
of the Penal C ode would be rumulalivc and 
illegal. Were both original sentences legal 
the appeal would be to the Ses.sroas Jiidge.^ 
Mbei.an Khai IK.a V Dw'ark \ Nath Goopto. 
I W. R 7 Kemp and Glover. JJ. Aug. 
17, 1864-', 

An assembU. lawful in it> inception, may 
become unLaw'Fii) by its :i< t.s. If forco is u^od 
the higher offence of noting has been com¬ 
mitted.— Qcern «, KkemekSinoh. 1 W. R. 
j8. Kemp, J. Sep. 26. 1864. 

In an affray rc-nperting land one of the 
afignsWivt party was killed. The prixoners, 
who were exercising the right of private de¬ 
fence ot property, were acquitted hy the jury 
of culpable nomicide. but ronvicti^ of riot¬ 
ing, that the prisoners, not being 

legally guilty of culpable homicide, were not 
legally guilty of any other offence, coupled 
with rioting, and, not being rioterv, or mem* 


* A* to ^ duty to givR inforaarioii of an offence pRoinhAble uadtr a. 147, aee the 
new Code of CrlmiBal Procedure (Act V< of tSgS), ». 44 end 45. 
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bers of an unlawful assembly, could claim the 
benefit of s, 104, Penal Code,^Qi;xsN 
Mitto Simok, 3 W. R. 41. i'Seton-Karr 
and Campbell, JJ. July ii, 1865.] 

HousB-TsisPAsa and mischief not being 
separate offences, but being included in the 
graver offence of being members of an unlaw- 
tu) assembly armed with deadly weapons, nu 
separate convictions and sentences were 
deemed to be requisite.— 'Quben o. Si'Broop 
Napit, 3 W. R.54. Kemp and Seton>Karr, 
JJ* ’5* > 565 *] i^phcW by Quftn v. Ktkii 
Sanket Sandyal, 3 B. L. R. A. Cr. 14; 12 
W. R. 2. But see illus. iy:) to a 235 of the 
Criminal Procedure Code (Act Y. of 1898^ 
which runs thus: *‘A. with six others, rom- 
initw the offences of rioting, grievous hurt, 
and assaulting a public servant endeavouring 
in the discharge of his duty as such to sup¬ 
press the riot. A may be separately chargeil 
with, and convicted of. offences tmder s«i. 147. 
325, and 152 of the Indian Penal Code. 

Dispi TB between two parties {the Mullahs 
and Shilcdars), in which the Shiktlars attacked 
and ktlletl one of the Mullahs when exercising 
the right of rc-taking their own property, 
three of the Shikdars being also wounded. 
The Shilcdars were ronxirted of mlp.ahle 
homicide not amounting to murder and riot¬ 
ing. As to the Mullahs, l.fM’h, vns nf 
opinion that they were guilty of voluntarily 
causing grievous hurt: while th*? majoril) of 
ihc Court held that they were entitled to the 
prcdcs^tion ctmferred by s. 101. Penal Oide, 
un those who. while exercising the right of 
private defence, caused their assailants any 
harm other than dt»ith — Qi'BRN t* '1'anoo 
SiitKiisKc 3 W. R. 47, Loch, Kemp, .lud 
Settm-Karr, J| July 17, 1865. 

Hki 0 bv the nvijority of the Court (Seton- 
Karr, |., divM;nting) that an attack m;ule in 
The morning by au unlawful armed assembly, 
with the ubjex't of TC-^emng two thieves who 
had bet*n captured during the night, and in 
which murder wait conifiritted, was a pte- 
mciiitated attack for which all concerned w<*^e 
liable tu convict ion for riot attended wnth 
murder.--^QrkK!f V. Bhunjcn Pavr.sv. 4 W 
R. 8, ‘ Kemp, Seton-Karr, and Glover, Jj. 

Sep. 19. 1865/j 

A hlXMtRSAi. by one Court of a charge of 
riot against A m.ny l>c a b^ir to A s trial hy 
another Court on the same charge, but it 
doe!t not extend to i>(her persons not then 
Wort" the Court which ordered the dismissal. 
The dismissal by one Cr iirt of the charge of 
rial instituted by the police is no bar to the 
trial by another Court of a charge of criminal 
trospAss instituted hy a third person, although 
the two charges may substantially refer to 
the same occunences. There is no right of 


appeal, because the united sentences in three, 
separate cases amouttt to more than a month’s 
imprisonment.—Q veeii 9. Moatv Sheikh, 
6 w, R. 5>. [Seton-Karr and Pundit, ]J. 
Aug. 6, 18^ ] 

Where an affrj^ took place, both parties 
turning out armed with deadly weapons, it 
cannot be said that there was any right of 
private defence, as either parly well knew be¬ 
forehand what was likely to happen. Where 
land was already sown with corn, an indigo- 
factory had no right to attempt forcibly to 
sow indigo in it, although it was indigo-con¬ 
tract land: and villagers had no right to 
oppose such forcible sowing by force in¬ 
asmuch as the pulice-station was close by. 
—Qi'ebn e. Jeolakl, 3 Wyman's Rev«, 
Civ,, and Crim, Reporter. 21 : a Mad. Jur. 
168- Kemp and Glover. JJ, Feb, 18, 1867.] 

WiucKB per:»ons join an unlawful assem¬ 
bly for the purpose of committing an assault, 
and, instead of preventing those armed from 
using their weapons, encourage them to do 
fo, they are in the same position as those 
members of the unlawfuIassemWy who struck 
the blow.s,—^luEBN e, Dushruth Rov, 7 W 
R. 58 Glover, J. April 18. 1867. 

I.v li case of riot, m which a man was kill¬ 
ed, the whole of the members of the unlaw¬ 
ful assembly, a< well the victorious as the 
worsted, were held equally guilty of culpable 
homicide nut amounting to murder.—Q uekm 
V. Mana SiNOH, 7 W. R. 67. 'Kemp and 
Glover, JJ, May 7. 1867 

WiiEKf. .1 man is grievously wounded in a 
riotf the police are bound to act without tak¬ 
ing into consideration who was the aggrs^sb- 
ing p.'irty- In the diM'h;irge of Ibeir duties, 
and in the abst-nce of any prxHjf that they 
exceeded their duty, the pu]ir.e were held 
entitled to the protectitm of the Court.“■ 
Qukkvt. DamooSiniiH. S\\'. R.jfi. Kemp 
and Glover, JJ. July 8, 18O7 

Tvikkr had been a riot and fight between 
two factions, and some members iif one party 
u\) were charged wirh the murder of the 
leader of the other party (R1, and some mem¬ 
bers of the other party < B,• were charged with 
causing grievous hurt to the leader of party 
I A). heiii that the members of each party 
should have been committed fur trial separ- 
atelv. and that the Magistrate was wrong in 
roffimitting the member.s of party {A) and of 
p.arty <Hi for trial ail together upon joint 
charges as if They had had one common ob¬ 
ject.—Q uekm v/Sheik Ba/i', 8 W, R. 47; 
B, L. R. Sup, V^d. 750. [Peacock, C.J., 
and Loch, Bayley, Ks^mp, Seton-Karr, Phejir. 
and Maepberson, JJ. July 27, 1867. 

Where prisuners are charged both with 
rioting, being armed w‘ith deadly wcapon^ij 
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and Yidth causiisg hurt by abootiog, and their 
conviction of the latter offence rests solely 
on the fact of their belonging to a party by 
one of whom (not one of the prisoners) fire- 
anns were used^ it is wrong to pass a cuma* 
lative sentence, and to punish the prisoners 
both for the rioting and for the causing hurt, 
llie punishment should be for either one or 
other o\ those offences. A rharge should be 
HO framed as to refer to the section of the 
Penal Code under which the offence charged 
is punishable as required by ss. 234 and 237 
of the Code of Criminal Procedure. Where 
there is a riot and fighting between two fac' 
tions, the members of each party should be 
committed for trial separately, and not all to¬ 
gether. —Qubisn e. DuazooLLA, 9 W- R. 3.T 
i_Seton'Karr and Maephersun, JJ. Mar. 14, 
j868.j See Cffurra. Queen v. Callaekand, 7 
W. R. 60, infra. 

A PARTV in possession of land is legally 
entitled to defend his possession against an¬ 
other party seeking to eject him by force. 
Therefore, where there was a rharge against 
both parties of rioting under s. 147. anc both 
were convicted and punished, the High Court 
quashed the conviction, holding that the 
party in possession was protected by 104, 
Penal Code.—Q ueen o. Toolsee Stso, 2 
B. L. R. Ap. Cr, 16; to W. R- 64- .Loch 
and Glover, jj. Dec. 21, i868._| 

In a trial arising out of an affray or faction- 
Bght, the members of each faction should be 
tried separately. The statements of the mem¬ 
bers of each faction can then, if desired, be 
taken on solemn affirmation, and be made 
evidence against their opponent^ ; but if they 
decline to give evidence on the ground of 
implicating themselves, they cannot be com¬ 
pelled to do so.— Queen v.'Mahomed Hos- 
SEIN, X N.-W. P. 293. Pearson and Turner, 
JJ. April 2, 1869 

Where land in the possession of A was 
encroached on by the servants of B. who 
committed mischief on the land, and the ser¬ 
vants of A assembled and resisted the en* 
croachments, the High Court declined to in¬ 
terfere with the Magistrate's order convicting 
the servants of A of unlawful assembly, as 
there was no error in law in the order of the 
Magistrate, who found as a fact that the right 
of defence of private property had ceased 
under cl, 4, s. 105 of the Penal Code.—Q ukbn 
V. Kajkristo Da*».s, J2 W. R. 43. Kemp 
and Markby, JJ. Ang. 3, 1869 ] 

'1 HE act of Lhr* defendants in assembling 
and forcibly interrupting .1 procession was 
forbidden by cl. 4 of s. 141, although the de- 
fencUnts acted upon the ground that the pro¬ 
cession was a nuisance or annoyance to them 
or their community.-^P ro., Nov. ii, i860, 

5 Mod*H.CR,Ap. 4 . 


WHRRfi the evidenee in a case failed to es¬ 
tablish anything tike an unlawful assembly, 
the conviction was reduced from rioting and 
being members of an unlawful assembiy to 
one for affray, although grievous hurt from 
which death resulted was caused to one of the 
persons. The insufficiency of the punish* 
ment allowed by the law in cases of affray 
pointed out.— Quben v, Phoolee Mlssbr, 
12 W. R, 72, [Jackson and Markby, JJ. 
Nov. 30, 18^.] 

Where two opposite factions commit a 
riot, it is irregular to treat both parties as 
constituting one unlawful assembly, and to 
try them together, inasmuch as they do not 
have “one common object" within the mean¬ 
ing of s. 14c of the Penal Code.— Qubbn a. 
SurROO}' CrtUNDBR P.\UL, I2 W. R. 75- 
[Norman and Kemp. JJ, Dec. 10, 1869.j 
S. 62 of the Code of Criminal Procedure 
does not authorize a Magistrate summarily 
to direct a person to remove a wall erected 
oil land alleged to belong to another person, 
in the absence of evidence showing that a 
riot or affray was likely to occur.—R\bH.^' 
KisHOKE V. GikiuhakebSahbe, IJ W. R. 19. 
[Loch and Hobhousc, JJ. Keb. 7, 187O-J 
Parsons found guilty of rioting may, if 
the circumstances warrant it, be convicted 
of the several offences of rioting armed with 
deadly weapons, culpable homicide, and 
grievous hur*.— Qubenv. Hukoorikd. 3 N.- 
W. P. 174. [Turner. J. July 7, 1872.] See 
centra. Queen v. ^uMeeeaiiaitt 7 W. R. 13. 

Where the accused were convicted under 
H. 147 of the Penal Code of rioting, and also 
under s. 353 of using criminal force to a 
constable who went to arrest them, the High 
Court set aside the conviction under the for¬ 
mer section.— In imb Mattbr or SiuKvrros 
Sbin, 16 W. R 45 [Kemp and Ainslie. 
JJ. Sep. 9, iHyr-]' 

An acf'Tased person cannot be punished 
first on a charge for rioting, and afterward n 
on a charge for hurt, when the latter is includ¬ 
ed in the former. Per D. N. Mitter, J.—An 
Appellate Court is bound precisely in the 
same way as the Court of first in.stancts to test 
evidence extrinsirally as well as intriasicallv. 
Per Ainslic, J.—A Magistrate, as an execu¬ 
tive officer Js not bound to attend to a Judge s 
eatra-judiciai obaervatton not warranced by 
law.—I n the Matter of Goomanke, 17 W. 
R. 59, r Mitter and Ainslie, J], May 8, 
1872.] 

In a case of very serious riot, the rioters 
were acquitted by the Magistrate, becanse he 
thought they might have considered thetr act 
justified bemuse the proceMion was illegal 
by virtue of some orders, which did not 
appear, which might have been efficachiue io 
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point of iair» NHA thnt tho thinking a thing 
ingal wkich is not so can be no defence to a 
man who vtolatea a rale of law; that therti 
wa» no evidence that the processioa was illo* 
gal ; and t%at, if it werSf the accused were 
bound to invcdce the aid of the tribunals 
diarged with the enforcement of the Iaw<— 
Pro.* Jan, 8, 1873, 7 Mad. H. C, R. Ap. 35. 

Two parties were convicted of rioting. 
One party consisted of not less than five per- 
sonsr who were all found to have been assem¬ 
bled together in the fight which took place; 
and it was also found that they^ as well as 
their opponents, came armed with sticks, pre¬ 
pared to fight, and did fight. BM that they 
were not improperly convictial of rioting, 
their common object being to assault their 
opponents. The other party only consisted 
ot four persons. It was not found what ob¬ 
ject they had in common with the first party. 
The fight did nut occur in a public place. 
Htld that they were not properly convicted 
of rioting. IJM, also, that, had the fight oc¬ 
curred in a public place, it might have been 
held that the ccmmon object of both parties 
was to commit an affray.—i^L*ERN e. Mi'Zhl'r 
Hossein, 5 N.-W. r. aoS. [.Pearson, J, 
July 5. >87J- 

rNUEH Act V. of 18C1. a polire-officer is 
bound to communicate information to his 
superior offirer regarding the commissiun of 
a riot affer^ting the public peace, and to make 
an entrv thereof tu the diary which he is re¬ 
quired hy s. 44 of that Act to keep, and the 
omission to give such information brings him 
within the purview of s. 177 of the Penal 
Code.—I n th* Matter oh S^ed Kutteh 
Mahomeo. 21 \V, R. 30. [Kemp and Glo¬ 
ver, JJ. .Ian. 17. >874 .1 

Whhke the only evidence for the prosecu¬ 
tion was that ol witnesses whom the Judicial 
Commissioner considered unworthy of be¬ 
lief, it was h«ld that the prisoners, who were 
charged with riotiag, ought not to have beeo 
convicted on the statements of the opposite 
party, who were also charged with rioting, 
such statements not being evidence a^^ainst 
the accused in this case.-— v. Khtr- 
MKK OORAM, 2 t W. R, 48. IPhcar and 
Morris, ]J. Mar. 11, 1874/; 

It is necessary^ before persons can be con¬ 
victed of riotmg, under s. 147 or «. 149, 
Penal Code, to ascertain clearly that they 
have taken such a share in the transaction as 
will bring them within the criminal charge; 
and It mufd appear on the evidence that they 
hi^ a common object, which common object 
they were going to carry out by unlawful 
meaitu.1—e. Gholam Majiokbd, 22 
W. R« 17. [Markby and Mitter, )j. May 

1874.J 


Whekb a charge of rioting was tried aom* 
marily by the M^atrate as one of mischief 
and unlawful assembiv, the Sessions Judge, 
ntlying on a case cited, submitted^ at the re¬ 
quest of the accused, that the summary order 
may be set aside, and the accused may be 
tri^ for rioting under ch. 17 of the Criminal 
Procedure Code, The High Court declined 
to i nterfere at the instance of the accused per¬ 
sons, and distinguished this from the case 
cited by the Sessions Judge, as the reference 
there was made by the Magistrate in the in¬ 
terests of public justice.— v. A boo 
Sheik, 23 W. R. 19. [Phear and Ainslie, JJ, 
Jan. 13, 1875.] 

In a case In which the accused was bound 
down to keep the peace, the Assistant Magis¬ 
trate admitted as evidence the depositions of 
witnesses in certain cases in which the ac¬ 
cused was tried on charges of being a mem¬ 
ber of an unlawful assembly and of rioting, 
and was acquitted. B^id that the Assistant 
Magistrate ought not to have admitted this 
evidence.— Queen v. Dina Bundoo Roy, 24 
W. R. 4. Markby and Morris, JJ. May lo, 
««7S.j 

It a number of persons, assembled for any 
[awful purpose, suddenly quarrel with an in¬ 
truder without any previous intention or de¬ 
sign, they do nert conmiit " riot *' iu the legal 
sense of the word. —Kmajah Noorul Hos- 
.sKiNofiar Waheed J an v. Fabke-Tonnkrks, 
24 W. R. 26. [Glover and Mitter, JJ, July 
12,1875] 

The offence of rioting consi.st.s in the use 
of violence by an unlawful assembly or by 
any member thereof in the prosecution of the 
common object. But as in this case there 
were never five persons assembled together 
to constitute an unlawful a.s.semb1y, and the 
intention to use force does not appear to 
have been carried out. no offence under the 
Penal Code is established against the accus¬ 
ed.—Is TUF. Mattkkof Raiiadern Doorav, 
2/) \V. R fi [Markby and Milter, IJ. Ang. 
17, 1876.J 

Where both parties were armed and pre¬ 
pared to fight, it is immaterial who i.s the first 
to attack, unless it is shown that the party 
was acting within the legal limits ot the right 
of private defence.—Is the Matter ok Ka- 
LEE Bkparee, I C. I.. R. 521. [Jackson 
and Cunningham. JJ. Mar. 5, 1878.3 

A. a joint-owner of a parcel of land, erected 
on it an edifice without the consent and 
against the will of B, arotfaer joint-owner. 
A dispute having arisen in consequence, 
the Magistrate held an inquiry, and made 
an order under a. 530 of the Criminal 
Procedure Code, awarding to A exclusive 
possession of the part of the land on which 
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the edifica had been erected. Held, Jack* 
soo» J., that auch i>rder wa$ erroneous, as the 
matter was not one to which s. 530 could 
^plv. B subsequently brought a suit in the 
Civil Court to establish his title to joint* 
possession of the whole parcel, and for a de- 
cbu'ation that A was not entitled to erect any 
edffice thereon ; and he further prayed that 
such edifice should be removed. B obtained 
a decree, whereupon his servants went on the 
land, and pulled it down. They were charged 
before the Deputy Magistrate with having 
committed mischief, and on this convicted 
and fined. per Jackson, J., that, as 

there bad been nu causing of wrongful lossj 
the accused had nut been guilty of mischief. 
On the 8th October, the accused, who were 
the servants of B, found that the men in the 
employ of A were again putting up this 
erection, a nawbut-khana, and accordingly 
protested against its erection, pulled down 
the bamboos, and thrust aside the servants 
of A. throwing to the ground one man whu 
was clinging to the bamboos. On the 9th 
October 1877, these servants were charged 
before the Magistrate with rioting, and, being 
railed upon for their defence, named several 
witnesses, and summonses on the following 
morning were issued for their appearance ; 
but they were not found. The accused then 
applied for further time for the appearance of 
the witnesses. This the Magistrate refused 
to gran'', and convicted the accused on J2th 
October 1877, Ueld^ per Jackson, j . that, 
thi.s iM’ing .1 warr.int rav'. it was the duty ol 
I he Maj^istrate to snninion the witnesses that 
might bo offered by the aemsed. and that he 
might, at his discretimi. h.avc adjourned the 
case. Held further, per Jackson. ]., that the 
meaning of s. 359 oI the Criminal t'rocedure 
Code is. that, if. among the persons named 
by the accused as witnesses, the Magistrate 
considers that any witness is- included for 
the purpose of vexation and delay, he is to 
exercise his judgment, and enquire whether 
such witnes.s is material ; but that the section 
is not intended to enable the Magistrate to 
inquire into what the defence of the accused 
person is to Ije. and to consider whether, on 
learning the nature of the defence, he is ab¬ 
solutely to abstain from summoning the 
whole of the witnesses cited by the accused - 
,ind further that, in the present case, there 
was not any purpose of vexation or delay, 
and that, bv the refusal to grant further time, 
the acoused had been probably prejudiced in 
their defence. HHd^ further, per Jackson, 
J., that, as the accused were not on the land 
in question as members of an unlawful as¬ 
sembly, nor fur any unlawful purpose, the 
conviction, as well as the procedure, was il¬ 
legal Meld per Cunningham, J.. that the 
accused were merely exercising the remedy 


of abating a private nuisance, and were ex¬ 
ercising a l^al right of self-defence. Held^ 
further, per Cunningham, J., that the acts of 
the complainants in erecting the nawbut* 
khaaa amounted to mischief, and came with¬ 
in the purview of s, 425 of the Penal Code, 
Meld^ further, per Ainslie and McDonell, JJ., 
chat the High Court, in the exercise of its 
powers of extraordinary jurisdiction, cannot, 
in criminal matters, interfere, unless all other 
remedies provided ^ law have been previ¬ 
ously exhausted. Therefore, where parties 
who had been convicted of riot by a Magis¬ 
trate, and who, having a right of appeal to 
the Sessions Court, instead of doing so, 
moved the High Court under cl. 15 01 the 
Charter, the Court would not interfere until 
that remedy had been resorted to.— Dbxo- 
NATH Ghattack r. Rajcoomar Singh, J. 1 .. 
R., 3 Cal. 573, Jackson and Cunningham. 
JJ. M.sr. 25—27, 1878.J 

Rioting and hurt in the course of such 
rioting aredistinct offences, and each offence 
IS separately punishable. ^Empkks,<; v Ram 
Auhin. 1, L. R., 2 All 139. [Pearson, J, 
Kfb. 5, 13, 1879.] 

Members of two opposing parties in a riol 
were, under two distinct committals, >ent up 
for trial before the Sessions Judge and a jury. 
After the dose of the case for the prosecution 
in one of these cases, the Sessions Judge, 
with the consent of the pleaders representing 
the accused, postponed the taking of the evi¬ 
dence for the defence, jiul prort-ecled tt> exa¬ 
mine the witm-'.'st'*. for f he pruserutiun in tlir 
counter-case before tint same jury The 
Cotirt then took the evidenee of the witn(*ss- 
e.s fur the defence in the first and in the 
counter-case in the order named, and after 
hearing the addresses of the various pleaders 
for the defence and the reply of the Govern¬ 
ment Pleader, proceeded to sum up the facts 
in both cases to the jury, who returned a 
verdict in respect of all the accused. Meld 
that the pro(‘Hure resorted lo by the Judge 
was a practical violation of the salutary rule 
which nece.ssitated the keeping of trlal-s in 
such cases distinctly separate, and that its 
adoption having tnaten^lly prejudiced the 
interest of the accused, the convictions should 
be set aside. MM further jQuten. v, Shtik 
Baeu (B. L. R. Sup. VoL 750; 8 W. R 47} 
distinguished] that the defect in the proce¬ 
dure could not be cured by the consent of the 
pleaders for the defence to the arrangement 
suggested by the Court.^HosssiN Boksh v 
Empress, \. R., 6 Cal. 96. [Morris and 

Frtnaep, JJ June 24, 1880 j 

To constitute an offence under », 137 of 
the Penal Code» it must be proved th«t the 
accused has hired, or engaged, or employed 
other persons for the purpose of an unlawful 
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assembly, and it ii> nut sufficient to show that 
some oi the accused's servants have been 
taken from a district where men have a well- 
known character as ImikiaUt and had been in 
his service some time before the riot was 
perpetrated. A non-resident partner or 
sharer^ who has taken no active part in the 
management of the estate, cannot^ like a 
resident sharer, be convicted under ss. 154 
and 155 of the Penal Code.— In the Matter 
or Rauhamath Chowdhry, 7 C. L. R. 289. 
{^Mitter and Maclean, JJ. Sep. 9, i88o.j 

Whrke persons are charged with rioting 
and also with causing hurt, although they 
may be tried as for one offence under &. 454 
of the Criminal Procedure Code, it is nut 
illegal to try them for both offences separate¬ 
ly.— In the Matter ok the Petition ok 
Amiruddin; Amiruduim «. Fariu Sarkar, 
I. L. R., 8 Cal. 481- [Mitter and Maclean, 
JJ. Mar. 10, 1882.] 

Whkrf the .irciis-ed had hean ranvicted of 
riot under s. 14S, and of grievous hurt under 
s. 325 of the Penal Code, the Sessions Judge 
on appeal held that the complainants had 
i hem selves bet^n the aggres.sors, and thal the 
.irciivM had merely cvercised the right of pri¬ 
vate defence; but inasmuch as they had not 
sur up the plea of private defence, he consi- 
durea it was not competent to him tu set aside 
the conviction. Held that, on the finding of 
the Sessions Judge, the accused were entith.^ 
tu an arquitul.—I n the Matfek of Kai.i 
CH t.‘RN Mookerjee, 11 C. L. R. 232- 
Prinsepand O'Kinealy, 11 - May 23 , 1882., 

A PI.EA of right to posseSMon is no answer 
to a charge of rioting by making a forcifde 
entry on land cultivated by a trespasser who 
IS in possession, and opposes the entry.— 
Appavu V. Qi'EE.v, 1 . L. R., 6 Mad. 245. 
Innes, J. Dec. 12, 19. 1882. 

Where a riot occurred, and complaints 
were lodged by both parties, the witnesses 
for the prosecution were in each cast' in turn 
examined-in-chief, then also in turn cross- 
examined, and in like manner re-examined, 
and the. Court thereupon dischargetl the ac¬ 
cused in one case, and called upon the accused 
on the other to go into his defence. Nelti 
that the procedtin; adopted was improper, and 
that there .should be a new trial. Em^ess 
V, Ckamdra Naik Sircar ( 1 , L. R., 7 Cal. 65; 
8 C. L. R. 353) followed. The provisions of 

4.19 of the Criminal Procedure C^Kie in no 
wiw affect the powers of the High Court as 
a Court of Revision vested in it by the High 
Courts Aft.— In the Matter or Chakowrj 
LAtl., 13 C. L. R. 275* fPrinsep, J. Aug. 

13. 1883-' 

A MEMBRK of an unlawful assembly, some 
members of tvhich have caused grievous hurt, 


cannot lawfully be punished for the offence 
of rioting as well as for the offence of causing 

t rievous hurt.— Empress v . Ram Partab, I. 

.. R., 6 All. 121. [^raight, J. Dee. 5, 
1883.] Dissented from in 
V. Dungar Singh. I. L. R., 7 All. 39, infra* 

The offences of rioting, of voluntarily 
causing hurt, and of voluntarily causing niev- 
ous hurt, each of the two latter offences being 
committed against a different person, are an 
distinct offences within the meaning of s. 35 
of the Criminal Procedure Code. Under we 
first paragraph of s. 233 of the Criminal 
Proc!edure Crae, a person accused of rioting 
and of voluntarily causing grievous hurt may 
be charged with, and tried for, each offence id 
one trial, and, under .s. 35, separate sentence 
may be pass^ in respect of each. QuMn* 
£mpr«ss v. Ram Partab ( 1 . L. R., 6 All. lai) 
dis.*iented from ■— Q ueen-Em PRESS v. Dungar 
Sjngh, I. L. R., 7 Alt. 29. [Brodfaurst, J. 
July 22, 1884.'' 

On the 8th August 1884, a Magistrate of 
the stTond class U^an an inquiry in a rase 
ill which st*vcr,sl persons were accused of 
noting .snd voluntarily causing grievous hurt. 
On the 6th September, the powerfs of a Ma¬ 
gistrate of the first class were conferred on 
the Magistrate by an order of Government, 
which was communicated to him on the 8th 
September. On the 9th September the case 
for the prosecution having closed, the Magis< 
trate framed charges against each of the ac¬ 
cused under as. 323 and 325 of the Penal 
Code, recorded the statements of the accused 
and the evidence fur the defence, and, on the 
loth September, convicted the accused of all 
the charges, passing upon each of them, in 
respect of each charge, sentences which he 
could pass as a Magistrate of the first class, 
but could not have passed as a Magi.strate of 
the second class. On appeal, the Sessions 
Judge, on the ground that the prisoners had 
committed the offence described in s. 148 of 
the Penal Code, Md that the sentences passed 
by the Magistrate were illegal, as being in- 
consi.stent with the provisions of h. 71, paras. 
2 and 4; and he accordingly reduced the 
sentences of imprisonment which the Magis¬ 
trate had pas.sed to the maximum of impri- 
.sonment which the Magistrate could have 
indicted under s. 748. HM by the Full 
Bench (Petheram, C.j., and Brodhurst, J., 
dissenting) that the sentences passed by the 
Magistrate were legal. Par Oldfiekl, Mah- 
mood, and Duthoit, JJ., that, with reference 
to the terms of s. 39 of the Criminal Proce¬ 
dure Code, a Magistrate of the second class, 
who has begun a trial as such, and continued 
it in the same capacity up to the passing of 
sentence, and who, prior to passing sentence 
has heen Invested with the powers of a Ma- 
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gi$trate of the first c 1 as«, is competent to pass Penal Code, but that the separate sentences 
sentence in the case as a Magistrate of the passed tinder ss. 147 and 325 were not 
first class. Pfr Oldfield and Duthoit, JJ., Que$n~BmpT 9 ^ l)uug0T Singk ( 1 . L. R., 
that the provisions of s, 71 of the Penal C^e 7 All. 29), followed. Also/er Brodhurst, J,; 
had no application to the case, inasmuch as jll. (^) of s. 325 of the Criminal Procedure 
theoffencesof causing grievous hurt and hurt Code does not apply merely to the case of 
formed no part of the offence of rioting. P^r petsQos who, in addition to the offence of 
Petheram, C.Jv that a case must be taken to rioting, have, with their own hands, commit- 
be tried upon the day the trial romtnenres , ted the further offejires of voluntarily causing 
that, for all the purposes of the trial, the grievous hurt and'of assaulting a public ser- 
Magistrate in this rase retained the of vant when engaged in suppressing a riot; 

a Magistrate of the .second class; and that he and the ronvit'tlon.s referred to in the illustra- 
was therefore not competent to pass sentence tion relate especially to convictions obtained 
as a Magistrate of the first class. Also per under the provisions uf s, 149 of the Penal 
Petheram, C.J., that the Judge in this case Code. —Qiiken-Emi'krss r. Ram Sari'F, I. 
had no power to alter the charge, or to frame 1 .. R, 7 All, 757. [Petheram, C.J., and 
a new charge in any way. Pfr Brodhiirst, Straight, Hrodhurst, and Tyrrell, JJ. May 
J., that the sentences passed by the Magis- 12, 1885 
trate were, as a whole, illegal; that, if he had 

convicted the accused under s. 148 of the Four persons were charged with being 
Penal Code, his order would, under the cir- members of .'in unlawful assembly ronsUting 
rumstances, have been legal: that a Court of of themselves and c»th»T», the common object 
Appeal is not compiAent to alter the finding of winrh assembly was resisting the exeru' 
or a Magistrate, so as to convirt an at'cuscd tion of a legal proness, namely, the arrest of 
person of an offence which the Court, of a judgment-debtor by a Civil Court peon 
which the order is in appeal, wa.s not com- who went with a warrant for his arrest nr- 
petent to try; and that a member of an tin- companied bv other persons, A and B. for the 
lawful assembly, some members of which purpose of identifying him. and with using 
have caused grievous hurt, can be legally force or violence in prosecution of the com- 
punished for the offence of rioting as well as mon object, such Force or violence consisting 
for the offence of causing grievous hurt, of an assault on the Civil Court peon ind 
Emprfss v, Dungar Simgh (I. L. R., 7 AU. another by means of a dangerous weapon on 
29) referred to.— Queen-Empress t. Per- A. The Deputy Magistrate convicted all 
SHAD, 1 . L. R., 7 All. 414, i^Petheram, C.J., the accused of offences under ss. 147 and 353 
and Oldfield. Brodburst, Mahmood, and of the Penal Code, and sentenced them to six 
Diithoit, Jj. Jan. 17, i885.[ months' rigorou.s imprisonment under the 

former section, and two months' rigorous 
Three persons who were convicted fi) of imprisonment under the latter. He further 
riot under s. 147 of the Penal Code, nti of convicted one of the accused of an offence 
causing grievou.s hurt in the course of such under s. 324 in respect of the assault on A, 
riot, were respectively sentenced to six and .sentenced him to one month'.s rigrrous 
months'rigorous imprisonment under s. 147. Imprisonment in respeK nf that offence, and 
and three months' rigorous inprisonntent directed that the sentences were Intake effect 
under s. 325. Held by Petheram, C.J.. and one on the expiry of the other. Held that 
Straight and Tyrrel, JJ.. that, inasmuch as the offence of rioting was completed by the 
the evidence upon the record showed that the assault on A, and that the assault on the peon 
three prisoners had committed individual wa.s a further offence under the first sufchsec- 
acts of violence with their own hands, which tion of s. 235 of the Code of Criminal Pro- 
constituted distinct offences of cau.sing griev- cedurc. Held further that, even if A had not 
ous hurt or hurt separate from, and independ- been assaulted, the conviction and sentences 
ent of, the offence of riot, which was already pas.sed for rioting and the assault on the peon 
completed, and the fart of the riot was not an were legal, inasmuch as the acts of the ar- 
essential portion of the evidence necessary to cused, taken separately* comdltuled offences 
establish their legal responsibility under s. under ss. 143 and 353 of the Penal Code, and, 
325 of the Penal Code, the separate sentences combined, an offence u nder s. 147; and under 
passed under ss. 147 and 325 were not legal* s. 235, sulvs. 3. of the Code of Criminal PVo- 
Queem-’Emp^ss v Earn Pariah fl. L R.. 6 cedurc, the accused might be charged with, 
All, 131 ), distinguished. Per Brodhurst. j., and tried at one trial for, the offence under s. 
that the evidence showed that only one of 147. and those under ss. 143 and 353; and 
the thm prisoners had caused grievous hurt therefore also separately convicted and sen* 
with his own hands, and that the others tenced for each such offence, provided the 
could only be properly convicted of that punishment did not exceed the limit impoiN^ 
offence under the provisions of a. 149 of the by a. 71 of the Penal Code as amended Ity 
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8- 4 oE Act Vlll. of 1882, which Uniit had not 
been exceeded In the present case.— In the 
Matter op Chandra Kant Bhuttachar- 
jEE; Chandra Kant Bhuttacharjbv v* 
Qubrk-Emprbss, I. L. R., 12 Cal. 495* 
[Mitter and Beverley, JJ. Dec. 11, 1885.] 

S. 149 of the Penal Code creates no offence, 
but was intended to make it clear that an ac^ 
ciised person whose case falls within its terms 
cannot put forward the defence, that he did not 
with his own hand commit the offence com¬ 
mitted in prosecution of the common object 
of the unlawful assembly, or such as the mem¬ 
bers of the assembly knew to be likely to be 
committed in prosecution of that object. In 
prosecution of the common object of an un¬ 
lawful assembly, M with hi.s own hand caused 
grievous hurt. M and other members of the 
assembly, as to whom it did not appear whe¬ 
ther or not any of them personally used force 
or violence, were convicted of rioMng under s. 
147. and grievous hurt under s. 335 of I he 
Penal Code, .and were each sentenced to se¬ 
parate terms of imprisonment for each offence. 
The highest aggregate punishment, which was 
M’.s, wa.s .six years’ rigorous imprisonment, 
being one year for rioting, and years for 
causing grievous hurt. Held that, assuming 
s. 71 of the Penal Code to be applicable, the 
sentences were not illegal, as the combined 
perii^ds of imprisonment did not. in the rase 
of any prisoner, exceed the maximum punish¬ 
ment of scs’cn years* rigorous imprisonment 
which could have, Ixsen awarded for the offence 
punishable under s. 335. Held also that the 
Tiot could not, ir anv of the case,,'*, bo consider¬ 
ed a part of the offence under s, 325, that '* 71 
did not apply, and that the sentem'es were le¬ 
gal. Queen-imprest v. Ram Partab 1 1 . L. R . 
6 All. 121) dissented from. Quefn~Empress. 
V OungarSingh (I. L. K... 7 All- Queen* 
Empress v. Rum Samp U . I-. R . 7 All. 767). 
Queen V. Rubbeeeellah ^7 W. R. 13). Lake 
Naih Sarkar v, Queen*Emprets (I. C. R>, 11 
Cal. 3491, Queen-Empress v Pershad \.l C- 
R , 7 All, 414), Chandra ATaifr EhuUacharJee 
V. Queen-Empress < 1 . h. R.. i 3 Ca). 498), and 
Reg, V TuJkayabin Tamanm fl. L R.. I Bom. 
3I4>, rei'erred to—^^ i.kkn-Kmi'khs.s e. Hrs' 
iiRiiHAK, I. C. R,, g All. 645. Edge. C.J.. 
and Bri>dhuf4t, J May 

A, WITH six others, commits the offences of 
rigting, grievous hurt, and axKaultlng a pub¬ 
lic servant endeavouring, in the dtsch.'irge of 
his duty as such, to suppress the riot. A 
may be separately charged with, and convicted 
of, offences under .ss. 147* 3^5* ^5^ of the 

Indian Penal Code,—^rim. Pto. Code t Act V. 
of 1898], 8. 235, ilius. <g). 

A RARTV of persons, consisting of some five 
peadas and a niuuber of coolies sufficient for 


the work to be done^ went to a spot on a river 
flowing through the lands of M for tim purpose 
of either repairing or erecting a bund across 
it to cause the water to flow down a channel on 
the lands of their master T. The river atthe 
time was almost dry, and the party did not go 
armed ready to fight or use force, and they did 
not, during the subsequent occurrenoej use 
force. Having arrived at the spot about 10 
A. nr., they proceeded to work at the hmmd 
until the afternoon. At about 4 p.m. a body 
of nnen, consisting of about i,2oo in all, many 
of them armed with lathis, and beaded by the 
rUoners, who were servants of M, which had 
een seen collecting together during the day, 
proceeded to the spot, and about 25 or 30 of 
them attacked T's men, some five of whom 
were more or less severely wounded with the 
lathis. The occurrence resulted in the con¬ 
viction of some of M’s servants for rioting 
under s. 147 of the Penal Code. M's people 
wholly denied any right on the part of T to 
construct or repair the bund^ and had pre¬ 
viously denied the existence of such right, and 
ref\ised permission to T to exercise it. It 
was contended that the assembly of M's 
people was not an unlawful assembly," that 
the interference by T's people with the channel 
of the river justihed them in coming to stop 
the work and the show and use of force in 
compelling them to do so. Held that the pri¬ 
soners had been rightly convided. Held, 
further, that a.s no right of private defence of 
property is conferred by the Penal Code, ex¬ 
cept as against the perpetrators of offences 
under the Penal Code, and that as, upon the 
facts of the case Rs found, no offence had been 
ronimitteri by T's people, their acts amount¬ 
ing merely to a civil trespass, and that, as 
there was no pressing or immediate necessity 
uf a kind showing that there was not time to 
have recour.se to the protection of the public 
authorities, no question as to the right of pri¬ 
vate defeni'e arose in the ca'^e. It was further 
contended that M’s people did not assemble to 
enforce a right, or supposed right, within the 
terms of s. 141 of the renal Code, but to de¬ 
fend a right, and that such action did not make 
the assembly an unlawful one. Held that they 
were members of an nssrnibly the common 
<ibjcrt of which was. hy show of criminal force, 
and by criminal fort'e if necessary, to enforce 
the right to keep the river channel clear 
preventing the construction of the bund, and 
by demolishing it so far as it was constructed, 
and that the cwise came within s 141, para. 4. 
Queen v. Mitio Sing (3 W. R. Ct. 41), 
Shuukur Singh v. Burmedt Hakte (23 W, R. 
Cr. 35), and Birjoo Singh v. JCkub LaU (19 
W. R> Cr. 66 ), referred to and commented 
on.--<jANouRi Lal Das e. Quben-Empxbss. 
I. L. R., 16 Cal, 206. [Pigot and Maepber- 
son, JJ. Jan. 14, 1889.] 
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Separate sentences passed upon persons 
for the offences of rioting and grievous hurt 
arc not iegal, where it is found that such per¬ 
sons individually did not commit any art 
which amounted to voluntarily causing hurt, 
but were guilty of that offence under s, 149 of 
the Penal Code. Empress v. Ram Pariah (I. 
L. R., 6 All, lai) approved. Lake Nath 
Sarkar v. Quem^Empress (I. L, R., ii Cal. 
349) overruled. — Nilmoney Podu.\r r. 
Q^ben-Empress, 1 . L. R., 16 Cal. 442. 
[Petheram, C.J., and Mittor, ftinsep. Wilson, 
and Tottenham, JJ. Mar. 21, 1889.] 

Where several Hindus acting in concert 
forcibly removed an ox and two cows from 
the possession of a Mahomedan, not for the 
purpose of causing “ wrongful gain to them¬ 
selves, or wrongful loss ” to the owner of the 
cattle, but for the purpose of preventing the 
killing of the cows, held that they could not 
properly be convicted of daroity, but only of 
riot.— Queen-Empress r. Raghvnath k.\i. 
I. L. R,, 15 All. 22. [Tyrrell, J. Aug. 6, 
1892.] 

When a party is in possession of land for 
four or five days*, though it may be in wrong¬ 
ful possession, another party, although claim¬ 
ing to be the rightful owner, is not entitled to 
go in force to turn him out, much less is he 
entitled to take armed men with him for that 
purpose. In an affray spei:ific evidence as to 
the acts of each fighter cannot be expected, 
but only general evidence as to the accused 
taking part in it, and persons who, as in this 
case, punted the boats on which the fight took 
place, and in whose interests the fight on the 
boats took place, were held to l>e just ns 
blameworthy as the men who struck the 
blows.— Mohkr Sheikh v. QrhEN-KMPKhss. 
I. L. R., 2 \ Cal. 393. [Trevelyan and Ram- 
pini, Jf. Aug. 28, i893.[ 

Where certain accused personwere con¬ 
victed of rioting, and it appeared that the 
charge did not specify any comm on objeri. 
and tliat neither the judgment of the Original 
Court nor that of the Sessions judge in appeal 
found what was the common object whif:h 
made the assembly of which the prisoners 
were members an unlawful one,' held that the>ie 
defects did not vitiate the proceedings, there 
being ample evidence on the record to prove 
what the common object of the assembly was. 
and to justify the conviction for the offence of 
which the lower Courts had found the accused 
guilty. Held, further, that, in such a case, a 
rule to show cause why the conviction should 
not be quashed under the provisions of s. 439 of 
the Com of Criminal Procedure ought not to 
be granted, unless, on the materials which are 
before the Court when the rule is granted, it 
would be prepared to make the rule absolute 
if 00 cause be shown against it^BASiRAoni 


V. Queen-Empress, I. h. R., 21 Cal. 827. 
[PeSkeram, C.J., and Rampini, J, June 1, 
1894.] 

Before a conviction can properly be main¬ 
tained for the offence of rioting, it is necessary 
that there should be a clear finding as to the 
common object of the unlawful assemblvi and 
also that the common object so found should 
have been stated in the charge, in order th;jit 
the accused person might have an opportunity 
of meeting it. Where a Sessions Judge in his 
charge to the jury referred to two possible 
common objects of an unlawful assembly, one 
of which only had been set out in the charge- 
sheet, held that, inasmuch as it was impossible 
to say which of the two common objects had 
been aix'cpted by the jury, and it might well 
have been that they had accepted the one 
which had not been charged, and which con¬ 
sequently the accused had nut an opportunity 
of meeting, the conviction must be set a.stde 
It one member of an unlawful assembly is 
nrmed with a deadly weapon, the other mem¬ 
bers cannot on that account be charged under 
s 14S of the Penal Code. Ft is only the actual 
person who can be charged under that vection. 
—S\B(Rr. (Ji^een-Empr»s.s, 1 . I.. K., 22Cal. 
276. Trevelyan and Banerjce. JJ. Sep. 19, 
1S94. ' 

A WAKK \NT was issued by a Magistrate for 
the arrest of one Dalip under s. 114 of the 
Code of Criminal Procedure. I'he warrant 
was sent to a certain thana to executed. It 
was there, after being copied into a book kept 
for that purpose nt the thana. made over to a 
particular const.able for execution. When the 
('unstable to whom the warrant had been made 
over had left the thana, it was discovered that 
Dalip was in a village other than that in which 
he had been siqqxised <0 be. Thereupon the 
uffict-r Icniporariiv in ('hargi* of the thana made 
a copy from the book at the thana, eiidihrscd «n 
the hack the names of one Nazir Husain and 
.some oth(*r constables, and, having signtsl 
the endorsement, sent Naxir Husain and the 
others out with this paper to arrest Dalip. 
Na/ir Husain and his cornpanion.s arreslMl 
Palip; hut a.s they were returning with him 
in custody, some of Oalip's friends, aiduil by 
Dalip himself, attacked them, rescued Daltp. 
and raijsr.*d hurt to the police. Held that the 
police-officers conrernwl in arresting Dalip, 
under the circiimstaniH;s above descnl^ ware 
not acting in the lawful di.scharge of their duty 
within the meaning of s. 332 of the Penal 
Code, so as to render the accused liable to 
conviction under that section ; but inasmurh 
as they were acting in good faith under the 
colour of their office, s. 99 of the Penal Code 
applied, and Dalip and his assockites might 
be properly convicted under ss. 147 and 333 
of the Com. The words in the discharge 
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oE his duty as such public servant in the 
earlier portion of s. 332 of the Penal Code 
mean in the discharge of a duty imposed by 
law on such public servant in the particular 
case, and do not cover an act done by him in 
good faith under rolour of his office. The 
Queen v, Roxburgh (12 Cox Cr. Ca. 8) refer- 
red to.—Q uben-Kmpkbss v. Dalip, 1 . K. R., 
18 All. 246. Burkitt, J. 

Feb. 18, 1896.] 

In a case where the accused were con¬ 
victed by a Deputy Magistrate of the offence 
of rioting under s. 147, and theft under s 379 
of the Penal Code, and sentenced to four 
months for the first and two months for the 
latter olTenrc, but on appeal the District Ma¬ 
gistrate, considering the case to be one of 
theft rather than rioting, abandoned the sen¬ 
tence under s. 147, but upheld the convjrtion 
under s, 379 of the Penal Code, and sentenc¬ 
ed them to six months' rigorous imprison¬ 
ment, //c/dthat what the District Magistrate 
had ill effect done was to enhance the sen¬ 
tence under s. 379 of the Penal Code, which 
he had no power to do under s. 423, rl. (A), 
siib-s. 3 of the Code of Criminal Procedure. 
— Ramzan Kcnjea x. R\MKHkfAWAN 
Chowbk, I L. R.. 24 Cal. 316. [Ghose and 
Gordon, JJ. Jan. 19, 1897 

Thk acciisfjd, receiving information that 
the complainant's party were about to 
take forcible possession of a plot of land 
which was found by the Court to be in the 
possession of the accused, collected a large 
number of men, some of whom were armed, 
and went through the village to the land in 
question. While they were engaged in 
ploughing, the complainant's party came up, 
.some of them being armed, and interfered 
with the ploughing. A fight ensued, in the 
course of which one of the cumplainant's 
parly was grievously wounded, and subse¬ 
quently died, and two of the accused's partv 
were hurl, Hoid that, if the accused were 
rightfully in possession of the land and found 
it necessary to protect themselves from ag¬ 
gression on the part of another body of men, 
they were justified in taking such prei*aiJ- 
(ions as they thought were requirc'd, and 
iLsing .such force or violence as was necessary 
to prevent the aggression. Held also that 
Linder such circmnslanres they could not 
rightly be held to be members of an unlaw¬ 
ful assembly. Queen^&mprwxs v. Nurxang 
Putkahbai (I. U R., 14 Bom. 44i>, Birjoo 
Siugk V. Rkub Ltdl (19 W. R. Cr. 66). and 
Skuukur Singh v. Burmak Mahio (23 W. R, 
Cr. 25), followed. Ganeuri Lai Doss v. 
Queeu^Smpresa (I. L. R., 16 Cal. 2061 dis¬ 
tinguished. — Pachkauri V. Qi/ebN'Em- 
PRESS, 1 . L. R., 24 Cal. 686. [Ghose and 
Gordoiti Jj. Mar. i6, 1897.] 


Ths commitment of a case under s. 147 of , 
the Penal Code to the Court oi Session by a 
Deputy Magistrate is not necessarily illegal. 
Although the case is shown to be triable only 
by a M^strate under the second schedule 
m the Criminal Procedure Code, there is 
nothing in s. 254 of the Criminal Procedure 
Code which prevents a Magistrate commit¬ 
ting a case under s. 147 of the Penal Code 
to the Court of Session, provided he finds 
that the accused has committed an offence, 
which in his opinion cannot be adequately 
punished by him. The instructions con¬ 
tained in Circular No. 9 of 6th September 
1869 are to be read subject to the provisions 
of the Criminal Procedure Code.—^UEBN- 
Empress V . Kayemixlah Mandal, 1 . L. R., 
24 Cal. 429. [Rampini and Stevens, Jj. 
April 6, 1897*] 

A First-class Magistrate look a case 
on his file, and commenced a regular 
enquiry therein under ss. 147 and 3240! the 
Penal Code : but, after hearing evidence, and 
being of opinion that only an offence under 
s- 323 of the Penal Code had been made out, 
he proceeded tudeal with the case summari¬ 
ly. Held that, inasmuch a.s the evidence ad¬ 
duced was not .sufficient to justify a commit¬ 
tal, but clearly disclosed an offence over 
which he had summary jurisdiction, the Ma- 
gi.stratc was right in acting as he did. Such 
a n>urse is different to disregarding part of 
a charge for the purpose of dealing with a 
r.isc summarily. The High Court will not 
ini erf ere where a Magistrate has bond fide 
acted in the interests of justice. Smpress v. 
Abdool Karim I'l. 1 .. R.. 4 Cal. 18) distin¬ 
guished—Q lebn-Empkkss V. Rangamani, 
I. I-, R., 22 M,'id. 459. Boddam. j. Jan. 

1C, iSt;9. 

The party of the accused accompanied by 
R went armed with lathis to fish m a tank in 
which R had a iwu-annas share. The com¬ 
plainant, who with .some other ro-share's re¬ 
presented an eleven-anna intere.st in the 
tank, went there with some of these co- 
sharers. to protest uti the ground that the 
accused had no share or interest in the tank. 
A fight, en.sued, in the I’ourse of which some 
of the complainant’s party received slight 
iiijiirk's. Held that the accused were rightly 
convicted of rioting and voliintarilv causing 
hurt under ss. 147 and 323 of the Penal 
Code. Ganouri Lai Dae v. Queen*Empress 
(I. L. R., 16 Cal. 206} followed. PaclAauei 
V. Qtieen-Empress (I. L. R., 24 Cal. 686) re¬ 
ferred to.—A nant Pandit «. Mauhusudan 
Manu.\l. 1 . L. R„ 26 Cal. 574. [Prinsep 
.md Stevens, JJ. Mar. 22, 18^.] 

A CONVICTION for ricking, based upon a 
charge, which does not specify the common 
object of the assembly envged with rioting, 
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ic improper.— Chunder Coonar Sen v. 
Qusen-Ehvress, 3 C. W. N. 605. [Prinsep 
and Hill JJ. May 31, 1899.] 

The accused were convicted by a Magis* 
trateof theft of mangoes and also of rioting, 
the common object of the unlawful assembly 
being the forcibly taking away of mangoes 
belonging to the complainant. On appeal 
the Sessions Judge not only found that the 
common object was not the taking of the 
mangoes, but that the dispute between the 
parties was as to certain land. He, however, 
dismissed the appeal, and confirmed the 
conviction. HM that, as the accused were 
convicted on a different finding of fact from 
that to which they were called upon to plead 
and to defend themselves at the trial, they 
were entitled to an acquittal.-^RAiiiMUDot 
e. A>r;AR Ali, I, L. R , 27 Cal. 990 '_Prin- 
sepand Handley, JJ. June 6, 1900.] 

N, S, AND G were appointed special con- 
stables under s. 17 of the Police Act. A 
Police Inspector accompanied by some police 
went to their village and informed them that 
they had been so appointed, and requested 
them to accompany him to the police-station 


of B, which they declined to do. The In¬ 
spector then had N anrestedi whereupon N 
snook himself free, and N, S, and U with 
other persons, who had assembled, abused 
and threatened the police, and compelled 
them to withdraw from the village. N, S, 
and G were convicted under s. 19 of the Po¬ 
lice Act, and they were also convicted with 
other persons under a. J53 read with s. 149 
of the Penal Code. //M that the refusal of 
N, S, and G to accompany the Inspector con¬ 
stituted no offence under s. 19 of the Police 
Act, as the order was intended not for any 
purpose of the police duty, but dimply that 
they might obtain the auUiority of their ap¬ 
pointment and the necessary arms, 
further, that the refusal of N to accompanv 
the Inspector was not an offence, for which 
N could be arrested, and as the police when 
obstructed were not acting in lawful dis¬ 
charge of their duty, none of the persons 
concerned could be convicted of an offence 
under s 353 of the Penal Code, but they 
were guilty of rioting under s. 147 of that 
Code.— Raman Sinoh «. Qmken-Empkess. 
I. L. R.. 28 Cal. 411. [.Prinsep and Handley. 

JJ- July 15. *901.? 


Ct. of Ses.t 
Pmy* Majf., 
or Mag. of ist 
ctassf 

Cogni7.able« 

Warrant. 

Bailable. 

Not comp. 


148 * Whoever is guilty of rioting, being armed with a deadly weapon, or 
Rioting, armed with deadly with anything which, used as a weapon of offence, is 
likely to cause death, shall be punished with imprison¬ 
ment of either description for a term which may extend to three years, or witli 
fine, or with both.t 


The offence of rioting, armed with deadly 
weapons, and stabbing a person on whose pre¬ 
mises the riot takes place, are disfinct offenirts, 
and puni.shable as .separ.rte offenrps under 
ss. 148. 149, and 324 of the Penal Code. s. 149 
being read as a proviso to s. >48.—yup-EN 

Callachaxd, 7 W. R. 60. Norman and 
Seton-Karr, JJ. April 29, 1867.? See contra, 
Queen v. Dureoola, 9 W. R. 33. Followed in 
Empress v. Earn Adhin, 1 . L. R,. 2 All. 139. 

Conviction and sentence both fur rioting 
and for grievous hurt upheld, the punishment 
being on the whole not more .severe thi^n 
might properly have been awarded, if the 
eoiivirtiun had been for grievous hurt onlv. 
A person convicted of rioting should nut he 
curivicted of hurt or grievuii.s hurt caused tu 
himself.“QrEEN •. A^our, 5 W. R. 19. 
rSeton-Karr and Maepherson. JJ. Jan. 26, 
i 856 .] 


lx <1 vase of rioting with deadly weapons, 
the .side found guilty of using them and caus¬ 
ing grievous hurt are properly punishable mure 
severely than the men of the other side,— 
Queen v, Mookut Mahton, 8 W. R. 3, 
Kemp and Glover, jj. lune 3, 1867.' 

There had been a riot and fight between 
two factions, and some members of one party 
(A) were charged with the murder uf the leader 
of the other party (B i, and some members of 
the other party (B) were charged with causing 
grievous hurt to the leader of party (A). 
I/eid that the members of each parly should 
have been committed for trial separately, and 
lh.it the Magistrate was wrung in cummitling 
till- incinbers of party (A) and of party fB) 
for trial all together upon joint rhargo.^ as if 
they had had one common object.— Queen r. 
Shkikii Bazu, 8 W. R. 47; B. L. R. Sup. 
Vol. 750. ’.Peacock, C.j., and Loch, Bayl^, 


* As to the duty to give information of an offence panisbable under s. 148. see the 
new Code of Criminal Procedure (Act V. of 1898), is. 44 and 45* 

f As to pnnishment for an oA»ee under a. i^, enquired into by a Council of Elders 
In 0 Panfib Frontier District or in Baluchistan, see the Punjab Frontier Crimes Regnla* 
tion (IV. (A 18B7), s. 14. 
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Kemp, Setofl'Karr, Phear, and Macphenon, 
JJ, July n, 1867.] 

It U unnecessary to punish a prisoner un¬ 
der both s. 144 and 148 of the Penal Code, 
as the offence under s. 144 is almost merged 
in the offence under s. 148. There is, how¬ 
ever, nothing actually illegal an sentencingfor 
both offences,— Srbkkissbn v. Juglal, 9 W. 
R, 5, [Kemp and Jackson, JJ. Jan, 13 
1868.J 

Held that where the prisoners were charg¬ 
ed, under s, 148 of the renal Code, of rioting, 
armed with deadly weapons, and also under 
s. 334 of voluntarily causing hurt by danger- 
r>uN weapons, they should hjtve been sentenced 
only under owe or other of these sections, the 
charges being, properly speaking, only alter¬ 
native charges. The High Court refused to 
interfere with the reception by the Sessions 
Judge of the unrorroborated evidence of ac- 
rumplices.—RBTr. r. Dina Shkikh, 10 W. R. 
^3; 3 B. 1 «* R. IS. note. Phear and Hob- 
lioust*^. JJ. Dec. 15, 1868.' 

Certain persons ni.*ide a sudden attack 
npuii tlu* yirisoiuTs for the purpose uf rutting 
their rrops The pristmers resisted, and. hav¬ 
ing no lime to complain to the police, inflirKTl 
a wound upon one of the assailants with a 
bamboo, from the effects of which he after¬ 
wards died. The Sessions judge convicted 
the prisoners under ss. 148 and 304. In ap¬ 
peal. the High Court held that the force used 
and the injuries Inflicted were not such as tu 
exceed the right of private defence of pro¬ 
perty, and directed an arqiiltral.— Qubbh t. 
Guru Churn Chang, 6 B. I- R Ap. Cr. 9: 
14 W. R* 69. ;_Kemp and Glover, JJ. Nov 
19. 1870. J 

Held (Ainslie, j., dissenting^ that s. 149 uf 
the Penal Code is not intended to subject a 
member of an unlawful assembly to punish¬ 
ment for every offence which is committed by 
one of its members during the time they are 
engaged in the prosecution uf the common 
object. In order to bring a case within s. 149, 
the act must be done with a view to accom¬ 
plish tht. common object of the unlawful as- 
st^mbly, or it must be proved that the offence, 
though committed in prOMiC-ution of the com¬ 
mon object of the unlawful as.sembly. is one 
which the accused knew would be likely to be 
ci»mmitted in prosecution of the common ob¬ 
ject. Per JarBson. J,—Any offence done by 
a member erf an unlawful assembly, in prose¬ 
cution of the particular one. or more ot the 
five objects mentioned in s. 141, which is or 
arc brought home to the unlawful assembly 
to which a prisoner belongs, is an offences with¬ 
in the meaning of the first part of s. 149. 
Where a eertain number of persons, memb^.s 
of an uolawliil assembly (party A), attacked 


another party (B), who were in occupation of 
land, with the view to drive them off the land 
by force, and one of the members in party A 
fired a gun at and killed one of the persons in 
party B, in consequence of a sudden and un¬ 
expected rr.sistance which was offenxl by parly 
B, it was held (Ainslie, j., dissenting), on a 
Consideration of the evidmoe, that the persons 
composing party A, other than the person who 
fired the gun. could not be convicted of mur¬ 
der under .s. 149, Penal Code. The convh*- 
tion was altered under the circumstances to 
one of rioting, armed with a deadly weapon, 
under s. 148 of the Penal Code.*-QuE£N v, 
Sabid Am, 20 W. R. 5; 11 B. L. R. 347, 
rCoiich, C.J,,and Jackson, Phear, Ainslie, and 
Pontifex, JJ. April 21, 1873.] 

No Magistrate i.s entitled to split up an of¬ 
fence into its component parts for the purpose 
of giving himself summary juri.sdiction. If a 
charge of an offence not triable summarily is 
laid and sworn tu, the Magistrate must pro- 
retd with the case arcoxdingty, unless he is at 
the outset in a position to show from the de¬ 
position <rf the complainant that the cimim- 
stanres of aggravation are really mere, exag- 
g( ration, anti not to be believed. Therefore, 
(1 Magistrate, when he has before him a per¬ 
son charged with having been armed with a 
deadly weapon whilea member of an unlawful 
assembly, is not at liberty to disregard that 
p«Trt of the charge which charges the prisoner 
with having been armed with a deadly weapon, 
and so to give himself jurisdiction to try the 
rase summarily, and then, by inflicting a sen¬ 
tence frf imprisonment not exceeding three 
month.s, to deprive the prisoner of his right of 
.appeal.— Kupkess v. Gol.am Mahoi4ed ; Em¬ 
press V. Aauoof, Karkf.m, 2, L. R., 4Cal. 18; 
3 C. I- R. 81, ’White and Prinsep, JJ. Jiilv 
19, 1878. 

WHFRH death results in a fight between two 
bodies uf miMi deliberately fighting together, 
a gre.ater proportion of the men composing 
both sides being armed with deadly weapons, 
and it being further apparent from the evi¬ 
dent^ I hat the man slain was an adult, and 
that no unfair advantage was taken by the one 
side or the other during the fight, the offenci* 
committed is culpable humietde, but does not 
amuiiiit tu murder.—S ham.smkke Kka.n «. 
Hmpmk.ss. f. L. R.. 6 Cal. 154 ; 7 C. L. R. 158. 

White .'ind Field, JJ. jtily 31, 1880.; 

A nisTiiRBANCE having been created with 
reference to the possession of rertain rhtir 
land, the Sessions Judge, on appeal, found that 
certain persons had unlawtuDv trespassed 
thereupon, and that the accused liad been jus¬ 
tified in resisting the trespassers by force. In¬ 
asmuch. however, as he considered the accused 
had exceeded their right of private defence of 
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property, he convicted them of rioting 
under s, 148 of the Penal Code. Held that, 
on the linings of the Judge, the conviction 
could not be supported, inasmuch as, on such 
findings, the persons convicted were not mem¬ 
bers of an unlawful assembly.^lN the Mat¬ 
ter OF Kalee Mondle, io C. L. R. 278. 
[Mitter and Maclean, JJ. Feb. 21, 1882.] 

The offences of rioting armed with a deadly 
weapon and voluntarily causing hurt with a 
dangerous weapon to two persons are distinct 
offences, and a person charged with such of¬ 
fences can be convicted and sentenced in re¬ 
spect of the rioting and of the hurt caused to 
each of the persons injured. A and B were 
charged with rioting armed with deadly wea¬ 
pons under s. 148 of the Penal Code; and they 
were also charged under s. 324, coupled with 
s. 149, with causing hurt by a dangerous 
weapon to X; and B was further charged un¬ 
der s. 324 with causing a like hurt to Y, A 
being mso charged under a. 324, coupled with 
s. 149. in respect of the hurt caused by B to 
\\ A and B were convicted 011 all charges, 
and separate sentences, to take effect in suc¬ 
cession, were awarded in respect of eaeh of¬ 
fence charged. The offences under .s. 324 were 
committed during the riot. Held that the 
several acts with regard to which the prison¬ 
ers were charged did not fall within the pro- 
viaons of s. 71 of the Penal Code, inasmuch 
as it was not found that the causing of the 
hurt was the force or violence which' alone 
constituted the rioting, and that consequently, 
under s. 235 of the Criminal Procedure Code, 
the several sentences passed were .strictly le¬ 
gal,— Loke N \rH Sarkak ».Qi;KEN-KMpHfcss, 
I. L. R., II Cal.349. Tottenham andGhose. 
JJ. Mar. 6, 18S5.'} 

Separate sentences passed upon persons 
for the offences of rioting and grievous hurt 
ace not legal where it is found that such 
persons individually did not commit any act 
which amounted to voluntarily causing hurt, 
but were guilty of that offence under s. 149 
of the Penal Code. Empress v. Earn Parlad 
(f. L. R., 6 All. 121) approved: Loie Naik 
Sark^r v. Queen^Bmpress (I. I... R., 11 Cal. 
349) overruled. — Nilmonev Poodak v. 
Qoeev-Emprkss, 1. L. R., 16 Cal. 442. 
[Petheram, C.J., and Mitter, Prinsep, Wilson, 
and Tottenham, jj. Mar. 21, 1889.; 

Eight persons, who were charged with a 
number of others, were tried on various 
charges consisting of rioting armed with 
deadly weapons <s. 14B. Pena) Code), assault¬ 
ing or obstructing a public servant when 
suppressing a riot (s. 152), and voluntarily 
causing hurt and grievous hurt to deter a 
public servant from his duty (ss. 332 and 
333)r The common object set out "in the 


charge was " to resist the execution of a 
decree ob^ined by Suresb Chunder Deb 
against Shaik AU Var in the Conrt of the 
Second Subordinate Judge of Alipore, dated 
30th April 1891, and also by means of cri¬ 
minal force, or show of criminal force, to 
Overawe the members of the police-force in 
the execution of their lawful powers as police- 
officers,*’ and it was held that resistance to tbe 
police was one of the component parts of the 
offence of rioting charged. At the trial in 
the Court of Session all eight accused were 
convicted of the offence charged under s. 148, 
and each was sentenced to the maximum 
punishment allowed under that section, afa., 
three years’ rigorous imprisonment. Seven 
Out of the eight were convicted of offences 
under s. 15a, and sentenced each to an addi¬ 
tional term of two years’ rigorous imprison¬ 
ment for those offences. Two out of the 
seven accused were further convicted of of¬ 
fences under s. 332 of the Penal Code, the 
hurt therein charged being caused tu police- 
officers engaged in suppressing the riot, and 
each sentenced to a further additional term of 
two years’ rigorous imprisonment for that 
offence. The eighth accused, who was not 
convicted of an offence under s. 152, was con¬ 
victed of an offence under s. 333, the griev¬ 
ous hurt being similarly caused to a police- 
officer, arul for that offence was sentenced to 
five years^ rigorous imprisonment in addi¬ 
tion to the sentence of three years passed on 
him under s. 148. It was contended on appeal 
-^(i) that the sentences passed under s. 152 
in addition to those under s. 148 were ille¬ 
gal ; {2} that separate sentences under s. 152 
and ss. 332 and 333 were illegal; (3) that 
the ciimulatix'e sentences under s. 148 and ss. 
332 and 333 were illegal, in so far as they 
exceeded the maximum sentence provided 
For either of the offences. Held, as regards 
ft), that as resistance to the police was one 
of the component part.s of the offence of riot- 
ing, of which the accused were convicted 
and sentenced to the maximum punishment 
provided by s, 148, and having regard to the 
provisions of a. 71, the additmnal sentenceH 
Under s. 152 were illegal. Held, further, that 
s. 152 contemplates an assault or obstruction 
to some particular public servant, and that 
as the charge against the accused as framed 
was merely to the effect that they assaulted 
and obstructed members ef the poHce»/erce 
in the discharge of their duties, 8cc..the con¬ 
viction under that section could not be 
upheld. Held, as regards (2), that separate 
sentences undet $. 152 and ss. 33a and 333 
Were illegal, as the hurt inflicted on the police- 
officers was the violence used towards them 
which constituted the essence of the offence 
under s. 152. Held, as regards (3). that the 
separate sentences passed under s. 148 and ss. 
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33a and 333 were not Ulegal, there beiJi? 
nothin]? in s. 71 of the Penal Code which 
limito tlie nniount of punishment that may be 
Imposed for these offences.-^F brasat v. 
Quren-Emprvss, I. L. R., 19 Cal. 105. 
^everley and Ameer Ali, JJ. Nov. 9, 1891.] 

The question whether or not a lathi is a 
'' deadly weapon ’ within the meaning of s. 
148 of the Penal Code is a question of fact to 
be determined on the special circumstances cif 
each case as it arises.—Q uebn-Emprksm o. 
NaThu, I. L. R.p 15 AIL 19. [Edge. C.J.. 
and TyrreU> J. July ay* 1892.] 

An abetment in British India by a British 
sub|ect of an offence committed in foreign 
territory is not an offence punishable under 
the Penal Code, and cannot, therefore, be tried 
by a Court in British India- Ref(ina v. 
Blmstone (7 Bom. H. C. Rep. 89 Cr. Ca.) and 
Emprrzs V. Mw^ga Chatty (I. C. R., 5 Mad. 
338) followed. The accused, a Native Indian 
subject of Her Majesty, was committed to the 
Court of Session for abetting the commis¬ 
sion of murder or of rioting under ss. 302 and 
147 of the Penal Code. The alleg^ abet¬ 
ment consisted of words spoken in British 
territory by the accused, inciting certain Por¬ 
tuguese subjects to kill one Bhana if he at¬ 
tempted to remove the produce of certain lands 
situate in the Portuguese territory of Daman. 
A disturbance afterwards ocruiri^ at Daman 
in connection with this matter, in which one 
man was killed, and another w^ounded. There¬ 
upon the Gk>vernor-Genernl of Portuguese 
India moved the Government of Bombay to 
bring the accused to justice as the instigator 
of the murder. The Government of Bombay, 
being of opinion that s. 188 of the Code of 
Criminal Procedure was applicable to the 
case, passed a Resolution in the Political 
Department, directing the District Magistrate 
to take the necessary action in the matter. 
The District Magistrate thereupon committed 
the accused to the Court of Session on a 
charge of abetment of murder or of rioting. 
Held quashing the commitment, that the 
alleged abetment was not an offence punish¬ 
able under the Penal Code, and that, thereiore. 
the Sessions Court had no jurisdiction to try 
the accused. Held^ also, that s. 188 of the 
Code of Criminal I^ocedure had no applica¬ 
tion to the present case, the alleged offence of 
abetment not having been committed outside 
British India.—Q uren-Empkess r. G.\npat- 
RAO Ramchaniika, I. L. R., 19 Bom. 105. 
[fardine and Ranade, Jf. March 8, 1894,] 

An accused in a trial by jury is entitled to 
the verdict of the jury on questions of fact, and 
where a verdict is vitiated owing to misdirec¬ 
tion by the Jit^e, the Appeal Court has no 
option but to set aside the verdict, and direct 


a re-trtal. Were the appeal Court to go into)' 
the facts in such a case, it would be substi^ 
tuting the decision of the Judges of that Court 
for the verdict of the jury, who have the op¬ 
portunity of seeing the demeanour of the wit¬ 
nesses and wrighing the evidence with the 
assistance which this affords, whereas the 
Judges of the Appeal Court can only arrive at 
a decision on the perusal of the evidence. 
Makin v, Attamey^General of New S^uth 
IValex, L. R. (18^) A. C. 57, referred to. 
S. 537 of the Code of Criminal Procedure 
does not warrant an Appeal Court, in a case 
where there has been misdirection tn a charge 
to a jury, going into the evidence with a view 
to decide whether there is sufficient evidence 
to justify a conviction. Under s. 418 an ap¬ 
peal in a case tried by a jury lies on matters of 
law only, and the Appeal Court has no power 
to try the accused on matters of fact. The 
word “ erroneous " in cl. (d; of 5.423 must not 
bc' read as " wrong on the facts,’' but must be 
read in roniwrtion with the words that follow 
as meaning that the verdict has been vitiated 
and rendered bad or defective by reason of a 
niisdirertiun ora misunderstanding of the Jaw. 
Fourteen accused were charged with rioting 
armed with dcudly weapons, and with murder 
and causing grievous hurt during such riot. 
The common object alleged by the prosecu¬ 
tion was to compel the paymettt of certain 
money by one of the persons of the opposite 
party. Some of the accused who admitted 
their presence at the scene of the occurrence 
.stated that they had been attacked on account 
of an allegtition being made that one of the 
Opposite party had enticed away another's 
wife, and that they had merely acted in self- 
defence. I'he rase was tried before a jury, 
and On the close of thtt Crtse fur the proseru- 
tiijn the Se.ssious judge. con.sidtring that po.s- 
sibJy the common objei't alleged by the pro¬ 
secution might be considered not to have been 
proved, amended the charge, and added an 
alternative common object to it. vie., that the 
object of the assembly was to punish one of 
the opposite party for enticing away another's 
wife. There was no evidence on the record to 
prove the alternative common object, it being 
based solely on a portion of the statement.s of 
some of the accused ; and the Session.^ Judge 
put it to the jury that it was an inference that 
could possibly be drawn from the evidence, 
but it was for them to draw that inference or 
not. The jury convicted all the accused with¬ 
out specifying which common object they 
relied on, and were not asked, under s. 303 of 
the Code of Criminal Procedure, any questions 
for the purpose of ascertaining what their 
verdict was based on. Held that the Judge 
had misdirected the jury, and that the verdict 
of the jury leaving it uncertain what was the 
common object which actuated the accused, it 
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ment ior rveiy offence which is committed by 
one of its members durinfr the time they are 
engaged in the prosecution of the common 
object. In order to bring a case within a. 149, 
the act must be done with a view to accom- 
pUsh the common object of the unlawful as- 
semblVy or it must be proved that the offence, 
though committed in prosecution of the com¬ 
mon object of the unlawful assembly is one 
which the accu.sed knew would be likely to be 
committed in prosecution of the common 
object. Per Jackson, J.—Any offence done 
by a member of an unlawful assembly in 
prosecution of the particular one or more of 
the five objects mentioned in s. 141. which i.s 
or are brought home to the unlawful assembly 
to which a prisoner belongs, is an offence 
within the meaning of the first part of s. 149. 
Where a certain number of persons, members 
of an unlawful assembly (party A), attacked 
another party (B), who were in occupation of 
land, with the view to drive them off the land 
by force, and one of the members in party A 
fired a gun at, and killed, one of the persons 
in party B. in consequence of n sudden and 
unexpected resistance which was offered by 
party B, it was held (Ainslie, J., dissenting), 
on a consideration of the e^Mdence. that the 
persons compo.sing party A other than the 
person who firixl the gun could not be con- 
I’icted of murder under s. 149. Penal Code. 
The conviction was altered under the cirenm- 
stances to one of rioting armed with a deadly 
weapon under s. 148 of the Penal Code.— 
Queen v. Sabid Am, 20 W. R. 5 ; 11 B. L. 
R. 347. Couch. CJ., and Jackson. Phear, 
Ainslie. and Puutifex, JJ. April 21, 1873-I 

It is nei'essary, before persons ran be con¬ 
victed of rioting, &c., under s, 147 or s. 1*^9, 
Penal Code, to ascertain clearly that they have 
taken such a share in the transaction as will 
bring them within the criminal charge ; and it 
must appear on the evidence that they had .-i 
comnion object, which common object they 
were going to carry out by unlawful means.— 
Queen r. Gholam Mahoukd. 22 W. R. jy. 
t^Markby and Mitter. fj. May 26. ifi74.'‘ 

Wheke each of several persons took part 
in beating a person so as to break eighteen 
ribs and cause his death, each of them was 
held to be guilty, a.s a principal, of the mur¬ 
der of the deceased.— Queen v. Gour Chun- 
DER Dass, 24 W. R. 5. [Markby and Mor¬ 
ris, JJ. May 31, 1875.] 

Whfre, ^ter the objc»cL of an unlawful as- 
semhly had been accomplished, and the op** 
posita jwty driven away, one of the members 
entered into an altercation with another, and 
wounded him with a fish-spear, it was held 
tbat the act was not one done ivith a view to 
accompUsh the common object of the assem¬ 
bly, or one which the rest knew would be 


likely to be committed in the prosecution of 
that object.— In the Matter op Bjnoo, 34 
W. R. 66. [Kemp and Glover, JJ. Nov. 17, 
1875.1 

If a body of men armed with Mkis, and 
under the leadership of one who, to the know¬ 
ledge of the rest, is armed with a gun, assemUe 
for the purpose of forcibly carrying off another 
man's property, and if, in effect)^ that pur¬ 
pose. any one of the party, taking the gun, 
shoots and kills a person who is makinga law¬ 
ful resistance, the whole party may property 
be ronvicted of murder under .s. 149 of the 
Penal Code.-— Haki SiNciH v. Empress, 3 C. 
L. R. 49. [Jackson, Mitfer, and Maclean, jj. 
[une 4. 1878.] 

Where a prisoner i.sconstructively guilty 
of murder under s. 34 of the Penal Code, it is 
doubtful if he can be said to have committed 
the offence of murder within the meaning of 
s, 149, so as to make other prisoners, by a 
double construction, guiltyof murder.—/i» re 
Jhubboo Mahton, I. L. R., 8 Cal. 739. 
[Field, J. April 28, 1882 .1 

A MEMBER of an unlawful a-ssembly, some 
members of which have caused grievous hurt, 
cannot lawfully be punished for the offence of 
rioting as well as for the offence of causing 
grievous hurt.— Empress e. Ram Partab, h 
L. R., 6 All. J2I. [Straight, J. Dec, 5, i883._ 

The offences of rioting armed with a deadly 
weapon and voluntarily causing hurt with a 
dangerous weapon to two persons are distinct 
offences, and a person charged with such of¬ 
fences can be convicted and sentenced in re¬ 
spect of the rioting and of the hurt caused to 
each of the persons injured. A and B were 
charged with rioting armed with deadly weap¬ 
ons under s. 148 of the Penal Code ; and they 
were also charged under s. 324, coupled with 
.s. 149. with causing hurt by dangerous weap¬ 
ons to X; and B was further charged under 
s. 324 with causing a like hurt to Y 7 A being 
also chfirged under s. 324, coupled with s. 149. 
>n respec:t of the hurt caused by B to Y. A 
and B were convicted on all charge.s, and 
.separate sentences, to take effect in succession, 
were awarded in respect of each offence 
charged. The offences under a. 324 were 
committed during the riot. Hetd that the 
several arts with regard to which the prisoners 
were charged did not fall within the provisions 
of s. 71 of the Penal Code, inasmuch as it was 
not fuund that the causing of the hurt was the 
force or violence which alone constituted the 
rioting^ and that consequently, under s. 235 of 
the Criminal Procedure Code, the several 
sentences passed were strictly legal.— Lore 
N.\th S.akkar V. Quern-£mfres8, I. L. R., 
Ti Cal. 349, [Tottenham and Ghose, |J> 
Miirch 6, 1885.] 
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149 of the Penal Code creates no offence, 
but was intended to make it clear that an ac^ 
cused person whose case falls'within its terms 
cannot put forward the defence that he did not. 
with his own hand, commit the offence cum- 
mitted in prosecution of the common object 
of the unlawful assembly, or such as the 
members of the assembly knew to be likely to 
be committed in prosecution of that object. 
In prosecution of the common object of an un¬ 
lawful assembly, M, with his own hand, ciiused 
l^evous hurt. M and other members of 
the assembly, as to whom it did nut appear 
whether or not any of them personally used 
force or violence, were convicted of rioting 
under s. 147, and grievous hurt under s. 325 
of the Penal Code, and were each sentenced 
to separate terms of imprisonment for each 
offence. The highest aggregate punishment, 
which was M's, was six years' rigorous im¬ 
prisonment being one year for rioting, and 
five years for causing grievous hurt. Htld that, 
assuming s. 71 of the Penal Code to be ap¬ 
plicable, the sentences were not illegal, as the 
combined periods of imprisonment did not. in 
the case of any prisoner, exc^ei^d the maxi¬ 
mum punishment of seven years' rigorous 
imprisonment which could have been awarded 
for the offence punishable under s. 325. Htld^ 
also, that the ru»t could not in any of the 
cases be considered .1 part of the offence under 
s. 325, that s. 71 did not apply, and that 
the sentences were legal. Queen-E'mptess i. 
Rom Partah ( 1 . L. R., 6 All. 121} dissented 
from. Quefn^Smpress v Dungaw Siftgk il. 
L. R.. 7 All. 29), Quton-Empress v« Ram 
5 arM^ ( 1 . L. R„ 7 All. 757), Queen Rub- 
beeocilah (y W. R. 13}, Lake Nath Sarkar v. 
Queen-Empress L. R.. 11 Cal 349). Queen- 
Empress V, Pershad (I. L. R., 7 All. 41 4J. 
Chandra Kant Bhuttacharjee v. Queen- 
Rmprti^s ( 1 . L. R., 12 Cal. 4^), and Reg. v. 
Tniaya bin Tamana (I. L. R.. 1 Bom. 214), 
referred to.—Q uken-Empkess v. Bish?:.sii.\k. 
I. L. R.. 9 All. 645- [Edge, C.|,, and Bro<l- 
hurst, I- May 16. iftS?.] 

The meaning of s. 149 is clearly oxplaimHl 
by Alison in the following remarks: *' It is no 
less worthy of notice that this holds only with 
such outrages as are the natural result of the 
common enterprise, and which all who en¬ 
gaged in it must have made up their minds to 
oe indifferent to when they once concurred in 
its adoption. It will not liold, therefore, with 
separate and independent acts of violence 
are not so much the objei*t or natural and 
usual consequence of the undertaking ns the 
result of an accidental and casual ebullition uf 
wickedness on the part uf some of the actors, 
which went much beyond the common pur¬ 
pose of the assembly. Thus, if a mob repair 
to a warehouse of grain with the intent to 


Compel the dealer to sell at their own price, 
certainly all the measures calculated to oort-' 
strain or intimidate his will are chargeable on 
all those present, as throwing stones, breaking 
open his doors, threatening or maltreating his 
jttwn or his servant's person, or the like; but 
if, taking advantage ^ the opportunity thus 
afforded, some individuals break into the 
building and commit theft, or set it oii Are, or 
murcler the inmates, those ulterior and un¬ 
designed ac^ts of violence can be stated only 
against the actual perpetrators."—Principles 
uf the Law of Sf:otland, p. 524. 

Thf. acciised were charged before a Ms^s- 
Irate of the second class with causing grievous 
hurt, as members of an unlawful assembly, 
under ss. 149 and 335 of the Penal Code. 
The evidence showed that one of the accused 
had used an axe in causing the hurt. The 
Magistrate apparently ignored this fact, and 
he convicted the acrus(.d under », 325 of the 
Code. The accused appealed. The District 
Magistrate who heard one appeal, and the 
Kir?tt-i‘lass Magistrate who heard the rest of 
the appeals, were both uf opinion that the uf- 
feiice committed by the accused was one of 
causing grievous hurt with a dangerous weapon 
within the me;ming of s. 326 of the Penal 
Code, and as such beyond the jurisdiction of 
the Seci.ind-cla>:» Magistrate. But they did 
not think it proper, under the circumstances 
of the r.’isc. to quash the convictions. The 
Sessions Judge, on examining the record of 
the tViSf, was of opinion that as the offence 
committed by the accused was not cognizable 
by the trying Magistrate, his prof'eodings were 
void ab inttso under s. 530 of the Criminal 
IVurcdure Code. He. therefore, referred the 
case to the High Court, and recommended 
tiuit the convictions under s. 325 should be sot 
aside. Be/d that the proceedings before the 
Sts'ond-cl.iss Magistmte were not vuid ab 
initio, as he had jurisdiction to try the ac¬ 
cused for offences puni.<hable under ss. 149 and 
325 of the Penal Code with which they were 
urigtnally charged. Held, also, that though 
it uas the doty of the trying Magistrate, when 
the evidence discluswl a circumstance of ag- 
grnvatiun, such ns the ii.se of a dangerous, 
weapon which made the offence cognizable by 
B higher Court, to adopt the proper proc:edure 
to send the case to the higher Court, still it was 
not ne<'A:Ssary to quash the ptoceedlngs, as the 
accused were not in any way prejiidi<'ed, and 
the sentences were not inadequate.—Q uren- 
Empress r, Gl'nova, I. L. R., 13 Bom. 502. 
[Jardine and Candy, JJ. Jan. 28, 1889.3 

In a Ofise in which it was found that all the 
accused were guilty of rioting arnied with 
deadly w'eapuns, that the fight was premedi¬ 
tated and pre-arranged, a regular pitched 
battle or trial of strength between the two 
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parties concerned in the riot, and that one 
of the accused, in the course of the riot and 
in prosecution of the common object of the 
assembly, killed, or attempted to kill, a 
man under such circumstances that his act 
amounted to an attempt to murder, the ques¬ 
tion arose whether that act could be said 
to bear a less /^ave character by reason of 
excep. 5 to s. 300 of the Penal Code. Per 
Curiam. that, upon such hndini^, the 
case did not fall within the exception. Per 
Pigot, J. (P^eram, C.J., and Macphcrsoii, 
J., concurring.)—The 5th exception to s. 300 
should receive a strict and not a liberal con¬ 
struction; and in applying the exception, it 
should be considered with reference to the art 
consented to or authorized, and next with re¬ 
ference to the person or persons authorised, 
and as to each of those some degree of parti¬ 
cularity at least should appear upon the facts 
proved before the exception can be said to 
apply. Skums^ere Khan v. Empress (1. L. R., 
6 Cal. 154) and Queen v, Kukier Mather 
(unreported) dissented from, so far as (hey 
decide that from such a Bnding as the above 
consent to take the risk of death is inferred. 
Per O’Kincaly, J.—Before excep, 5 can be 
applied, it must be found that the person 
killed with a full knowledge of the facts, deter¬ 
mined to .suffer death, or take the risk of 
death ; and that thi.s determination continued 
up to, and existed at, the moment of his death* 
Queen v. Kukier Maiker (unreported) observ¬ 
ed on. Per Ghose, J.—No general rule of law 
can be laid down in determining in cases of 
this description whether the person killed or 
wounded suffered death, or took the risk of 
death, with his own consent, it being a question 
of fai't, and not of law, to be derided upon the 
cirrumNtances of each case a-s it arises. Skam- 
shere Khan v. Empress ( 1 . L. R., 6 Cal. 154) 
and Queen v. Kukier Maiker I'unreported) 
observed on. and the propositions of law laid 
down therein concurred with.—'Q t^en-Em- 
VRE.ss T. N.wamcddin', 1. ].. R., i8 Cal. 484. 
[Petheram, C.J., and Pigot, O Kinealy, Mac- 
pherson, and Ghose. JJ. May 19. 1891.] 

When a prisoner is convicted of rioting 
and of hurt, and the convirtion for hurt de¬ 
pends upon the application of .s. 149 of the 
Penal Code, it is illegal to pass two sentences, 
one for riot, and one for hurt. But in such a 
rase the two sentences would be legal, provid¬ 
ed the total punishment does not exceed the 
maximum which the Court might pass for any 
one of the offences. When, however, the ac¬ 
cused is guilty ol rioting, and is also found to 
have himself caused the hint, he may be pun¬ 
ished both fur rioting and for hurt. In such a 
case the tola! punishment can legally exceed 
the maxiuuini which the Court might pass for 
ctny one of the ofienccs. Queen~Bmpr 9 st v. 


J7ai*i Sarup (I, L, R„ 7 All. 757) approved.— 
(^L'BE.v-HMPiuess r. BArtA Pun;A, I. L. R-i 17 
Bom. a<5o. [Sargent, C.J-, Paraons, and Te- 

JJ- Dec. 19, i^.] 

Before a conviction can properly be main¬ 
tained for the offence of rioting, it is neGMsaiy 
that there should be a clear iMing as to the 
common object of the unlawful assembly, and 
also that the common object so found should 
have been stated in tbe charge in order tl^ 
the accused person might have an opportonity 
of meeting it. Where a Sessions Judge in his 
charge to the jury referred to two possible 
common objects of an unlawful assembly, one 
of which Only had been set out in the c^rge- 
sheet: Held that, inasmuch as it was impos¬ 
sible. to say which of the two common ol^ 
jects had been accepted by the jury, and it 
might well have been that they had accepted 
the one which had not been charged, and 
which consequently the accused had not an 
opportunity of meeting, the conviction must 
be set aside. If one member of an unlawful 
assembly is armed with a deadly weapon, the 
other members cannot on that account be 
charged under s. 148 of the Penal Code. It 
is only the actual person who can be charged 
under that sertion.— Sabir ». Queen-Em¬ 
press, I. L. R.. 22 Cal. 276. [Trevelyan and 
Banerjee, JJ. Sep. 19, 1894.] 

Neither of the cases of Queen v. Sahed AH 
(11 B. L. R., F. B.. 347 ; 20 W. R. Cr. 5) and 
Hart Sing-k v. The Empress f3 C. I- R« 49 ) 
lays down any hard-and-fast rule as to the cir- 
riimstanres under which one member of an un¬ 
lawful assembly can be deemed guilty of an 
offence committed by another under the pro¬ 
visions of s. 149 of the Penal Code, and every 
rase must be decided on its own merits. In 
dealing with such cases, while, on the one 
hand, it is necessary for the protection of the 
accused that he should not, merely by reason 
of his association with others as members of 
an unlawful a.ssembly, be held criminally liable 
for offences committed by his asisiociates, which 
he himself neither intended, nor knew to be 
likely to be committed. On the other hand, it 
is equally necessary for the protection of the 
peace that members of an unlawful assembly 
should not lightly be let off from suffering the 
penalties for offerkces for which, though com¬ 
mitted by others, the law has made them pun¬ 
ishable by reason of their association with the 
actual offemfer with one common objects 
Those two cases respectively emphasise the 
necessity of keeping these consiaer 3 Hon .9 in 
view. Members of an unlawful assembly may 
have a community of object only up to a cer¬ 
tain point, beyond wbicn they may differ in 
their objects, and the knowledge pos'.Hessed by 
each member of what is likely lo be cumniit- 
ted in prosecution of thoir cuniiuon object wU) 
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varyy out onlv accordiBj< to the information at 
hi& command, but also accmding to the aktent 
to which he shams the communi^ of object, 
and as a consequence of this the efm of s. 149 
may be different on different members of the 
same unlawful assembly. — Jahirudoin o. 
Qucrn-Emfress, 1. L, R., 22 Cal. 306. [Be-. 
verlej and Banerjee, JJ. Dec. ai, 1894.] 

The accused, receiving information that 
the compiainant's j^tty were about to 
take forcible possession of a plot of land 
which was found by the Court to be in the 
possession of the accused, collected a large 
number, of men, some of whom were armed, 
and went through the village to the land in 
question. While they were engaged in 
ploughing, the complainant's party came up, 
some of them being armed, and interfered 
with the ploughing. A fight ensued, in the 
course of which one of the complainant’s 
party was grievously wounded, and subse¬ 
quently died, and two of the accused's party 
were hurt. /Md that if the accused were 
righifully in possession of the land, and 
found it necessary to protect themselves 
from aggression un the part of another body 
of men, they were justified in taking such 
precautions as they thought were required, 
and using such force or violence as was ne¬ 
cessary to prevent the aggression, ffeid 
also that under such rirrumstances they 
could not rightly be held to be members of 
an unlawful assembly, Q§geen»Sm^ 0 ss v, 
Natsang PathakiHii ( 1 . L. R., 14 Bom 441), 
Birieo Singh v. Khi^ Loll (19 W. R Cr. 
66), and SAwnlair 5 im^A v. Burmah Mnhio 
(23 W. R. Cr. 25) followed, Ganonri Lai 


Dtus V. Qnwn-Bmpreu (1. L. R., 16 Cal. 
206) distin^iehed.—PACHKAURf«. QuRKtf* 
Empress, L L. R., 24 Cal. 686. [Ghose and 
Gordon, JJ. Mar* 16, 1897.] 

N, S, AMO G were appointed special con¬ 
stables under s 17 of the Police Act. A 
Police Inspector accompanied by some police 
went to their village and informed them that 
they had been so appointed, and requested 
them to accompany him to the police station 
of B, which they declined to, do. The In¬ 
spector then had N arrested, whereupon N 
shook himself free, and .V, S, and G with 
other persons, who had assembled, abused 
and threaten!^ the police, and compelled 
them to withdraw from the village. N, S, 
and G were convicted under s. 19 of the 
Police Act, and they were also convicted 
with other persons under s, 353 read with 
s. 149 of the Penal Code. Iftid that the 
refusal of N, S, and G to accompany the In¬ 
spector constituted no offence under s. 19 
0/ the Police Act, as the order wav intended 
not for any purpose of the police duty but 
simply that they might obtain the authority 
of their appointment and the necessary arms. 
Held, further, that the refusal of N to accom¬ 
pany the Inspector was not an offence, for 
which N could be arrested, and as the police 
when obstructed were not acting in lawful 
discharge of their duty, none of the persons 
coni'erned could be cunvicted of an offence 
under s. 353 of the Penal Code, but they were 
guilty of rioting under s. 1470! thatCode.-^ 
Raman SinciH «. Quren-Kmpress, 1. L. R., 
28 CaL 411. Prinsep and Handley, J|. 
July 6, i9O0._ 


160 . Whoever hires, or engages, or employs, or promotes or connives at 
Hiring, or conniviDg at the hiring, engagement, or employment of any person 
hiring, of persons to join to join Of become a member of any unlawful assembly, 
unlawful assembly. ^ punishable as a member of such unlawful as¬ 

sembly, and for any oflfence which may be committed by any such person, as a 
member of such unlawful assembly, in pursuance of such hiring, engagement, or 
employment, in the same manner as if he had been a member of such unlavrful 
assembly, or himself had committed such offence. 

151 . Whoever knowingly joins or continues in any assembly of five or more 
tr ^ .^1 ’ ’ - AT . P^tsons likely to cause a disturbance of the public 
tiiming Sr RwSibiyof^w or pcace, after such assembly has been la.wfully com- 
morepervonsaft^it has been manded to disperse, shall be punished with imprison* 
comMandod to disperse, either description for a term which may extend 

to ^x months, or with fine, or with both. 

£xplana/ion,—li the assembly is an unlawful assembly within the meaning 
of section 141, the offender will be punishable under section 145. 


Court by 
which oiffeoce 
U triable. 
CoRflixahle. 
Warrant or 
Rummons, 
according tn 
offence com- 
mitted by 
pemon hired, 
&c. 

According aa 
orfence is 
bailaUe or not* 
Not romp, 

An> Mag, 
Co^izablr. 
Summon e* 
Bailable. 

Not comp. 


An order given by an officer superior in sons likely to «uisp a disturbance of the pub- 
rank to an officer in charge of police-stations. lie peace to disperse, is a lawful order within 
cotnnfisnding an assembly of five or more per- the niftining of s. 4®*^ Criminal 
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Procedure (An X. of 1872).— Empress «. 
Tucker, 1 . L. R., 7 Bom, 42. [Kcmball and 
Pinhey, JJ. Sep. 28, i882.j 

Where the object of only three persons was 
to draw a crowd, and their action was such as 
was calculated to, and did, draw a crowd of 
fifty or sixty persons likely to cause a disturb¬ 
ance of the pu blir peace. Held that the gather¬ 


ing constituted an assembly of five or more 
persons within the meaning of s. 151 of the 
Penal Code, and that a refusal to disperse after 
being lawfully commanded to disperse render¬ 
ed every member of the gathering liable to 
conviction under the said section.— Empress 
V. Ti'( KER. I L, R . 7 Bom. 42. [Kemball and 
Piuhey, JJ. Sep. 28, 1882.] 


Ct. of Se«.| 
Pre^. Ma^.f 
or MaR. of 
iBt class. 
Cognizable. 
Warrant- 
Bailable. 

Not comp. 


152 . Whoever assaults or threatens to assault, or obstructs or attempts to 
Assaulting or obstructing obstnict, any public servant in the discharge of his 
public seivant when suppreiis- duty a$ Such public servant in endeavouring to disperse 
mg riot, &c. unlawful assembly, or to suppress a riot or affray, 

or uses, or threatens or attempts to use, criminal force to such public servant, 
shall be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 


A, WITH SIX olhor'i, cum mils tlm off«*nrcs ul 
rioting, grievuiis hurt, and ass.-inlting a jniblu- 
ser\nnt ondciivuiirin^^. in the di'.fliargc of hi.-* 
duty as such, to ‘lupjircss the nui A may bi* 
sep;irateJi h.irged u :th .iml com'if-trd uf, «jf- 
fenecs under .s> 147. and 152 ul the 

Indian Penal Code.— C'kim I'ko Coin- ^Art 
V. of 1898). s. 235. illus. (jf). 

Illus. (g) of s. 235 01 Iht Criminal Proce¬ 
dure Code does not apply merely to the case 
of persons whu. in addition to the offence uf 
rioting, have, with tlu^ir own hands, rumimt- 
ted the further offences of voimitanly causing 
grievous hurt, and of assaulting a public ser¬ 
vant when engaged 111 siippresMug a riot : 
and the cunvictioils referred to in the iliustr,-!- 
lion relate specially to I'onvirluiris obtained 
under the pni\isions of s 141) (it the IViial 
Code — Ori-'EN Kmi'RI'Ss T Rwi I. L. 

K..7AH.737. IVtlier.im.C [ .and Straighi, 
Brodhurst, and Tvrrell. J| Mav \ 2 . 1H.S5. 

Eight persons, who were charged with a 
number of others, were tried 011 various 
charges, consistiugofnotmgarnirdwiih dead¬ 
ly weapons fs. 148, Penal Codey assaulting 
or obstructing a public servant when sup- 
pressinga riot fs. and voluntarily cruis¬ 
ing hurt and grievous hurt to I'etor a pnblii' 
servant from his duly 'ss. 332 and 333j The 
common object set out in the charge was '‘to 
resii.st the execution uf a decree obtaineil by 
Suresh Chunder Deb against Shaik Ali ^’ar 
in the Court of the Second Subordinate Judge 
of Alipore, dated 30th April 1891, ami also 
by means of criminal force, or .show of crimi¬ 
nal force, to overawe the members of the 
police-force in the execution of their lawful 
powers as police-offictTS- " .ind it w’js held 
that resistance to the police was one of the 
component parts of the offence tjf riot mg 
charged. At the trial in the Court of Session 
all eight accused were cunvir ted of the offence 
charged under s. 148. and each was .sentenced 


to the maximum pimishment allowed under 
that section, vis,, three years' rigorous impri¬ 
sonment, Teven out of the eight were con¬ 
victed of offences under s. 152, and sentenced 

r. irh to an additional term of two years' rigor¬ 
ous imprisunmen* for those offences. Two out 
(if the seven accused w'ere further convictrtl 
of offences under s 332 of the Penal Code, 
the hurl therein charged being caused lo 
police-offii'ers etigaged in suppressing the riot, 
:uid e;ic h .sentenced to a further addition.’d term 
0/ Juo years' rigorous imprisonment for that 
offence. The eighth accused, who was not 
nuivicted of an offence under s. 152. was con¬ 
victed uf an offeni'e under s. 333. the grievous 
hurt being .simiUrly caused to a poliee-uffieer, 
and fur that offence was sentenced to five 
se.irs' riguruiis imprisonment in .addition to 
th»' senti'iH e ui llirer ve.irs pa.ssed on liiin un¬ 
der s, 14S It u.is contended on appeal — 
;i; that the sentences passed under s 152 111 
.'uidition to those under s, 148 were illegal, 
i2j that sc}>arate sentences under s. 152 and 
.ss 332 and 333 were illegal; 13J that the 
nimul.'itive .sentences under s. 14X and ss, 332 
and 333 were illegal, in so far as they ex- 
retded the maximum sentence provided for 
either of the offences, /{fid as regards U). 
that, as resistance to the police was one of 
the component parts of the offence of rioting 
of which the accused were convicted atul si-n- 
tenced to the m.aximum punishment provided 
by .s. 148. and having regard to the provisions 
of s 71, the additional sentences under s 153 
were illegal J/eld, further, that s. 152 con¬ 
templates an assault or obstruction to some 
particular public servant, .and that, as the 
charge against the accused .■\s framed was 
merely to the effect that they assaulted .and 
obstnu'tcd members of thepuUce-fe/rce in the 
discharge of their duties, /tc , the conviction 
under that section could not be upheld. Held 
as rej^ards (2), that separate sentences under 

s. 152 and ss, 332 and 333 were illegal, as the 
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hurt mflictAd on the police-officers was the 
violence \ued towards them which constituted 
the essence of the ofTence under s. 152. Htld, 
a$ f€gairds (3) that the separate sentences 
passed under s. 148 and ss. 333 and 333 were 
nut illegal, there being nothing in s. 71 of the 


Penal Code which limits the amount of 
punishment that may be imposed for thefSe 
offences.— Feras.\t Queen-Empress, I, L, 
R.. 19 Cal. 105. [Beverley and Ameer Ali, 
1|. N’ov. Q, 1891.j 


153 . Whoever malignantly or wantonly, by doing anything which isillegal^ 
Wantonly giving provoca- gives provocation to any person, intending or knowing 
tion with intent to cause riot-- it to be likely that such provocation will cause the 
offence of rioting to be committed, shall, if the offence of rioting be committed 
in consequence of such provocation, he punished with imprisonment of either 

-e . ^j description for a terra which may extend to one year, 

.f noting be comm.tt.d; 

t ^ j benotcommilled, with imprisonment of either descrip- 

lion tor a term which may extend to six months, or with 
fine, or with both. 


Any Mar. 
Cosnizabte. 
Warrant. 
Pliable. 
Not comp. 


Any Mar. 
Co^izable. 
Sammons. 
Bailable. 
Not comp. 


In August 1893. *'* plar« in Bum- 

bay between Hiiidiis and Muss.ilmaii'i Thr 
excitement r.iused by the not had not l•ntil■L'lv 
subsided, when the arcused composed mid 
published a poem, giving an arrunnl u[ the 
outbreak, and ineidentally extolling rtTt.nn 
rl.xsses of the Hindu roninninily, namely, the 
Ghatis and Kamatis for the bravo resinuinre 
which they had oftered tu th^ Mahonied in 
rioters, The poem i.xtoHed tin* Ghatis and 
l\:imatis, .and then fulhmfd these line-* -- 
Mav God give gloiy lo _\ou. confer [uv 
on you mghl and day, 

Kight again for your oiniiury guwd. 
Brave, br.ave art; the Kamatis 
Why fear for dying, brtnhrr, wh\ fear 
for dying V 

Sooner or later, but only iine^ a tii.'\ii 
has to die. 

The poem was wtillrn in (lujar.tli. A l.in- 
SMiagi* not OLdiiiarilv spoken by the Ghalis 
and Kamatis. or c‘ven liy the Mahonied.ins 
ll did not appe.ir tlui anjk copies «F the work 
were distributed among the people who h.ad 
taken p.irt in the riot. Nor did any fresh riot 
take place subsequently to the public.ation of 
the work. The acrust^d were pro seen led and 


convicted under ss. 117 and 153 of the Penal 
Code, on the ground that the lines quoted 
above, especially the words “ Fight again/' 
were a dire(*t instigation to the Ghatis and 
Kmnnt’s to renew the disturbances. Held 
that the meaning of the passages complained 
ol was to be gathered from the whole poem. 
The general spirit of the poem was clearly in 
r.i\ our of pe.ice and reconciliation. It consist¬ 
ed from beginning to end of a lamentation 
over the riots, and the destruction and death 
I hey had caused, and of rejiected counsel to 
peace and harmony b<;tween Hindus and 
.Mahoniedaiis And there ivas nothing to in¬ 
dicate that the author's intention was to 
instigate the Hmdusor provoke the Mahome- 
dans to renew the disturbances. The words. 

Fight again, were, no doubt. objecAionable. 
hut II would not bt* a proper construction of 
tlie word I to allow tliein to override the 
whdb cuMii-xt of the work The composition 
could not be regarded as an " illegal act," 
and its publication w:is nut "malignant" or 
' w.anton ' within ihe meaning of s. 153 of 
the Penal C'odft.—QuREN-EMrRF.ss v. K\- 
n.wii. I. L. R.. 18 Bom. 758. [Jardine and 
RanaJe, Jj Dec. ii, 1S93.] 


|. 58 A.* Whoever, by words, cither spoken or written, or by signs, or by Pim. Mag. 

Promoting enmity between visible representations, or otherwise, promotes or at- 
rUsses. tempts to promote feelings of enmity or hatred between iMcog. 

different classes of Her Majesty’s subjects, shall be punished with imprisonment NM^STiiibie. 
which may extend to two years, or with fine, or widi both. slSn^on*' 

Explanation ,—It does not amount to an offence within the meaning of this 
section to point out, without malicious intention, and with an honest view to their 
removal, matters which are producing, or have a tendency to produce, feelings of 
enmity or liatred between different classes of Her Majesty’s subjects. 


* 153A haa been inserted by the Indian Penal Code Amendment Act (IV. of 1898}, 

s. 5. As to authority for instituting prosecutions under s. 153A, see the new Code of 
Criminal Procedure (Art V. of 1898), S. 196. 
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Pim. Mu* 
or Mav* 01 ift 
or tad daio. 
UacOfT* 
StwttonB. 
Bailable. 

Not comp. 


1B4* Whenever any unlawful assembly or riot takes place, the owner or 
Owner or occupier of land Occupier of the land upon which Such Unlawful as- 
OR which as naiawful assem- sembly is held, or such riot is committed, and any per- 
bly IS held* having or claiming an interest in such land, i&all 

be punishable with fine not exceeding one thousand rupees; 


if he or his agent or manager, knowing that such offence is being or has 
been committed, or having reason to believe it is likely to be committed, do not 
give the earliest notice thereof in his or their power to the principal officer at the 
nearest police-station, 

and do not, in the case of his or their having reason to believe that it was 
about to be committed, use all lawful means in his or their power to prevent it, 
and, in the event of its taking place, do not use all lawful means in his or their 
power to disperse or suppress the riot or unlawful assembly. 


The owner or occupier o 5 iand on which 
an unlawful assembly is held cannot be con¬ 
victed under s. 154 of the Penal Code, unless 
there is a finding that the riot was premedi¬ 
tated.— Quekn T. SuRK(H>P CHVNDhR PaI L, 
12 W. R. 75. [Norman and Kemp, JJ. Dec. 
10, 1869.] 

The following procedure should be observ¬ 
ed in the case of a charge under s. iS 4 
against the owner of land on which an unlaw¬ 
ful assembly is held ; The charge ought to be 
a clear and dUtinct charge of the offence spe¬ 
cified in s. 154. After such charge, the 
prisoner should be called on to plead, and 
if his plea is ' not guilty^^ then legal evidence 
for the prosecution should be gone into. The 
records of another case, would not, of them¬ 
selves, be legal evidence itself for the convic¬ 
tion. This separate evidence in support of 
the charge under s. 154 being given, and a 
primA-facie case being made out for the prose¬ 
cution, the prisoner must then be allowed 
opportunity to rebut that evidence, after which 
judgment should be passed.— In the Matter 
OF C. G. D. Bktts and Mahu!4eu Ismaii. 
CHOWDHRy, 15 W. R. 6; 6 B. L. R. Ap. 83. 
[Bayley and Mitter, JJ. Jan. 2i, 1871.; 

Jt is not necessary, in order to render the 
owner of land on which a riot takes place 
criminally liable, that he should be aware of 
the likelihood of such an occurrence. That 
his karinda should have taken an active part 
in the riot is sufficient to warrant the convic¬ 
tion of the owner under s. 154 of the Penal 
Code.— Qoeen-Emprkss v. Payag Singh, I. 
L. R., 12 All. 550. [Edge, C.J., and Brod- 
hurst, J. June 30, 1 890.] 

The accused was the sole proprietor of vil¬ 
lage A. A serious riot involving loss of life 
took place at village A, and the accused’s 
naib instead of doing anything to prevent or 
suppress the riot accompanied the rioters 
and stood close by, while the riot was going 
on, after which he absconded. The accused 


who had no knowledge that a riot was likely 
to be committed was convicted under s. 154 
of the Penal Code and fined. Held (Ram- 
pini and Pratt, JJ.), a landlord is liable under 
!>. 154 of the Penal Code for the acts of the 
rommi.s.sion as well as omission not only of 
himself, but of his agent or manager. 
Knowledge on the part of the owner or oc¬ 
cupier of the land, of the acts or intention of 
the agent is not an essential element of an 
offence, under s, 154 of the Penal Code, and 
he may be convicted under that seclioa, 
though he may be in entire ignorance of the 
acts of his agent or manager. Rampini^ J.— 
There seems no ground for holding that 
s. 154 is intended in order to punish the land¬ 
lord, where his agent has not rendered him¬ 
self liable to the criminal law, and when the 
agent has done so, then his liability is at an 
end On thr contrary the provisions of the 
section impose on non-resident landholders 
and their agents, the duty of maintaining the 
public pe:ire and preventing unlawful assem¬ 
bly and riots on their estates and render the 
former for any dereliction in the discharge 
of this duty. Queen-Empress v. Payag 
Singh fl. L. R., 12 All. 550) followed. The 
Queen v. Surrottp Chundtr Paid (12 W. R. 
75 ). Tarakani Das v Empress (4 C. W. N. 
691), Queen-Empress v. Hurnath Roy (3\V- 
R. 54), In the Matter of Radha Hath Chaw- 
dkry (7 C. L. R. 289), referred to. Ameer 
All. ].—Owners of property are made respon¬ 
sible by law for the negligence of their agents 
or managers, but not for their criminal acts. 
A charge of neglect assumes that the agent 
is not directly concerned in the commis¬ 
sion of the offence. If he is so concern¬ 
ed it ceases to be neglect, it is a crime. It 
would be straining the law to make the ab¬ 
sent owner, who has himself no knowledge 
of the occurrence, liable for not giving in¬ 
formation of a riot that has taken place, if 
his agent takes part in it, and, as a rioter ac¬ 
tually taking part in it, does not, as a matter 
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of course give notice of it.— Kazi Zbamuo- CaL 504. [Ameer Ali, Rarapini, and Prkt, 
DIN AHMgD V. QubbN'Empress, I, L. R., 28 JJ. May 18 and June 19, 1901.] 


155 . Whenever a riot is committed for the benefit or on behalf of any Pr^, Mag; 

UabUity of person fcff whose person who 18 the owner or occupier of any land re- ^ 
benefit a riot is committed. spectlng which such riot takes place, or who claims Uncog. 
any interest in such land, or in the subject of any dispute which gave rise to 
the riot, or who has accepted or derived any benefit therefrom, Not comp. 

such person shall be punishable with fine, if he or his agent or manager, 
having reason to believe that such riot was likely to be committed, or that the 
unlawful assembly by which such riot was committed was likely to be held, 
shall not respectively use all lawful means in his or their power to prevent such 
assembly or riot from taking place, and for suppressing and dispersing the 
same. 


A ZEMINDAR ought not to be made liable 
under s. 155. Penal Code, for a sudden and 
unpremeditated riot whieh there was no rea¬ 
son to infer he could have anticipated, or 
thought likely to happen.— -Qoekn v . Hok- 
N.\TH Roy. 3 W. R. 54- , Kemp and Seton- 
Karr, JJ. July 25, 1865.] 

The mere fact that a person is the owner 
or occupier of land, in respect of which, ot 
upon which, a riot takes place, is not sufficient 
to raise a presumption against him. It must 
be positively proved that he or his agent or 
manager knew or had reason to believe that 
the riot would be committed, and, having that 
knowledge or belief, did not use all lawful 
means in his power to prevent, disperse, or 
suppress it.— Quf,kn Sukkoop Chunukk 
Paul, 12 W. R. 75. [Norman and Kemp, JJ. 
Dec. 10, 1869.] 

To constitute an offence under s. 157 of the 
Penal Code, it must be proved that the accused 
has hired, or engaged, or employed other per¬ 


sons for the purpose of an unlawful assembly; 
and it is not sufficient to show that some of 
the accused's servants have been taken from a 
district where men have a well-known charac¬ 
ter a.s lathials^ and had been in his service 
some time before the riot was perpetrated. A 
non-resident partner or sharer who has taken 
no active part in the management of the estate 
cannot, like a resident sharer, be convicted 
under ss. 154 and 155 of the Penal Code.— 
In the M.\tter of RAniiAN.\TH Chowdhry, 
7 C. L. R. 289. [Mittei and Maclean, JJ. 
Sept. 9, 1880.] 

In order to convict the manager of an indi¬ 
go-factory under s. 156 of the Penal Code, it 
must be shown by l^al evidence (i) that a 
riot was committed; (2) that the riot, if com¬ 
mitted. was committed for the benefit of the 
accused; and (3) that the accused had reason 
to believe that a riot was likely to be com¬ 
mitted.— Brae v. Empress, I. L. R., 10 Cal- 
338. [Mitter and Pigot, jj. Sep. 22,1883.] 


156 . Whenever a riot is committed for the benefit or on behalf of any per- 
Liabiiity of agent of owner son who is the Owner or occupier of any land re- 
or occupier for whose benefit specting which such liot takes place, or who claims 
a not IS committed. interest in such land, or in the subject of any 

dispute which gave rise to the riot, or who has accepted or derived any benefit 
therefrom, 

the agent or manager of such person shall be punishable with fine, if such 
agent or manager, having reason to believe that such riot was likely to be com* 
mitted, or that the unlawful assembly by which such riot was committed was 
likely to be held, shall not use all lawful means in his power to prevent such riot 
or assembly from taking place, and for suppressing and dispersing the same. 


Ditto. 


In order to convict the manager of an indi- accused; and ^3) that the accused had reason 
go-factory under s. 156 of the Penal Code, it to believe that a riot was likely to be commit- 
must be shown by legal evidence (i) that a ted.— Brae v. Empress, I. L. R., 10 Cal. 338. 
riot was committed; (2) that the riot, if com- [Mitter and Pigot, J J. Sep. 22, 1883.] 
mitted, was committed for the benefit of the 
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Prew. Mu* 
or Mag. oTii 


Mag. of II 
or Slid class. 
Ccgnisablc. 
Sammons. 
BoilaMe. 
Not comp. 


ist 


Ditto* 


Presy. Mag. 
or Mag. of ist 
or sni! class. 
Cognizable. 
Wanant. 
BailaWc. 

Not comp* 


l^ny Mag. 
Uacog. 
Summons. 
Bailable. 
Not comp. 
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157 - Whoever harbours, receives, or assembles in any house or premises in 
Harbouring persons hired bis occupation or charge, or under his control, any 
for an unlawful assembly. persons, knowing that such persons have been hired, 
engaged, or employed, or are about to be hired, engaged, or employed, to join or 
become members of an unlawful assembly, shall be punished with imprisonment 
(rf either description for a term which may extend to six months, or with fine, or 
with both. 


To constitute an offence under s. 157 ot the 
Penal Code, it inus»t be proved that the ao- 
cu5ed has hired, or engaged, or employed other 
persons for the purpose of an imlau'fiil a.s- 
sembly, and it Is not sufficient to show thnt 
some of the accused's servants have been taken 
from a district where men have a well-known 
character as laihials,^i\d had been in his ser¬ 


vice some time before the riot was perpetrate 
I'd. A non-resident partner or sharer who 
has taken noai'tnepart in the management 
of th(‘ estate cannot, like a resident sharer, bo 
convicted under ss. 154 and 155 of the Penal 
Code.— In thk Mattfr of Radii\nai 11 
Chowdiirv. 7 C. L. R. 389. [Mitter and 
Maclean, J). Sept. 9, i88o.' 


168 . Whoever is engaged or hired, or ofters or attempts to be hired or 
Being hired to take part in engaged, to do or assist in doing any of the acts spe- 
eu unlawful assembly or riot ; cified in section 1 41 , shall be punished with imprison¬ 
ment of either description for a term which may extend to six months, or with 
ffne^ or with both ; 

and whoever, being so engaged or hired as aforesaid, goes armed, or on- 
o arm d 0 *" offers to go armed, with any deadly weapon, 

or 0 go arme . anything wJiich, used as a weapon of offence, 

is likely to cause death, shall be punished witli imprisonment of either description 
for a term which may e.xtend to two years, or with fine, or with both. 

159 . Wiien two or more persons, by lighting in a public place, disturb tiie 
Affray. public peace, they are said to commit an affray.*' 


Hb'LU that a chahHira. whiih waiy neither .1 the meaning of 150 of ihe Pma) Code,— 
place to whirh the public had a right of acres'-, Qi Hr'v-Kvi’KF.ss t'. Skj L\r,, J, I.. R, 17 All. 
noraplaccto which the public'were ever per- i6fi Edge. C.)-. and Hancrji, ]. Keb 4 
mitted to have access, was* nut. though it ad- 1895- i 
joined a public road, a " public placu” within 

leo. Whoever commits an affray shall be punished with imprisonment ot 
Punishment for committing either description for a term which may extend to one 
month, or with fine which may extend to one hundred 
rupees, or with both. 


In an affray respecting land, one party weri.* 
the aggressors, and the other side (had th« 
affair not ended fatally) would have Iirimi in 
the legal exercise of the right of defenre ol 
properly, and would have been entitled to the 
benefit of s. 104 of the Penal Code. H€id^ that 
one year's imprisonment was sufiicieiiL pnii- 
ishment for the hitter.— Qcekn v. ShwNxkh 
Singh. 1 W. R. 34 i fCemp and Glover, |f. 
Dec. 5,1864.] 

A sentence of rigorous imprisonment pass¬ 
ed in a case of affray with homicide under 
Reg. VI. of 1828 quashed as illegal, and alter¬ 
ed to one of imprisonment with labour.— 
Queen v. Komaruddv Bhooya, 1 W. R. 47, 
[Kemp and Glover, Jf. Dec. 21,1S64.] 


In n trial an.siiig uul of .Hj affray or finction- 
iight, the members of ea«'h faction should bt: 
trjcd mjpar.’itclY. The stalcmeiils of the mem- 
befN uf e.'uh faction run then, if desired, be 
taken on ‘inlmin affirmation, and be made 
^‘vid^JU<•c .igainst their opponents ; bul if they 
dcriiiie to give evidence on the ground of ini' 
plij'ating Ificmsclvcs, they Cfinnot be ijomprl- 
led to do so.— Ql'kkn f. M viiomed IIosskin. 
1 N.-W. P. 293. [Pearson and Turner, |j. 
April 2, 1869.; 

Whrkk certain parties, in the course of a 
sudden quarrel, committed an affray, resulting 
in grie\oii.s hurt and consequent death, it was 
held that, as fhero was no unlawful assembly 
there could nut be a conviction for rioting 
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but for affray only. The question whether 
any of the prisoners were guilty of culpable 
homicide was not considered by the Court.— 
Queen v. Phoollee Misser, 12 W. R. 72. 
Jackson and Markby. IJ. Nov. 30, 1869.] 

Pkisonprs were convicted of having com¬ 
mitted an offence punishable under s. 160 of 
4.he Penal Code, and were sentenced to pay a 
fine oI'Rn. 25 each, or in default to be rigor¬ 
ously imprisoned for 30 days, the full term of 
imprisonment under the section. Held by a 
majority of the High Court (.Kindersley, 
dissenting) that, having regard to the provi¬ 
sions of s. 309 of the Criminal Proccdurr 


Code (Act X. of 1872), the sentence was 
legal,—R eo. V. Muhammad Saib, I. L. R., i 
Mad. 277. i^lniies, Offg. C.J., and Kindera- 
ley, Busteed, and Tarrant, JJ. Sep. 4, 1877-J 
Bnt see the following ruling :— 

8.33 of the Criminal Procedure Code, 1883, 
docs not authonxe a Magistrate to pa.ss a 
sentence, in default of payment, in excess ot 
the term prescribed by s. 65 of the Penal 
Code, Reg. v. Muhammad Said ( 1 . L. R., 
I Mnd. 277) was overruled in i88j. — 'Quehn- 
Empre.'jS V. Vhnkatesai.auv, 1 . L. R., 10 
Mad. it)5' i Collins. C.]„ and Kernan, Miit- 
tusaini Ayyar, Brandt, and Parker JJ. Jan. 
18, 1887.J 


CHAPTER IX * 

Of OFFEKCES by or KEbATlN(> TO PUHLIC SERVANTS. 

161 . Whoever, being or expecting to be a public servant, accepts or ob- otScs 
l>ubiics.rv.,.ttaking erati- “Accept or attempts to obtain, from 

fication other than legal re- any person, for hjmself or lor any other person, any iiaes. 
iTiuneration in respect of an gratification whatever, other than legal remunera- 
official act. ^ motive or reward for doing, or forbearing 

to do, any official act, or for showing, or forbearing to show, in the exercise of Not comp, 
his official functions, favour or disfavour to any person, or for rendering, or at¬ 
tempting to render, any service or disservice to any person, witli the Legislative 
or Executive Government of India, or with the Government of any ^residency, 
or with any Lieutenant-Governor, or with any public ser\’ant, as such, shall be 
punished widt Imprisonment of either description for a term which may extend to 
three years, or with fine, or with both. 

Explanaiiofts. — “Jlxpccting to be a public servant. '—If a person not ex¬ 
pecting to be in office obtains a gratification by deceiving others into a belief that 
lie is about to be in office, and that he will then serve them, ho may be guilty of 
cheating, but he is not guilty of the offence defined in this section. 

“Gratification/'—^The word “gratification ' is not restricted to pecuniary 
gratifications, or to gratifications estimable iu money. 

''Legal remuneration.'*—^The words “legal remuneration" are not restrict¬ 
ed to remuneration which a public servant can lawfully demand, but include all 
remuneration which he is permitted by the Govemmentt which he serves to accept. 


* As to authority for institution of pro&ecutions against certain public servants, sec 
the new Code of Criminal Procedure (Act V. of 1898), s. 197. 

All actions and prospnilioiis ag.ainst .my piTsoii. wliu h in.iy Iw lawfully brought fur 
anything done or intended to be ilom* iindtT tht* provisions oL A«'(. \^ of or nndvr the 
giMivrni polivo-po'vers therein- given, shall be l omnienned alter Motiei* in writing of Mub 
M lion .tud of Ihe (vuisc tlien^of being giwii lo the defendant. 01 to tJie Distriet SiiptMiitfii- 
deni, or an Assistant Dislriel Superintendent ol liic l)i.‘*trii;t in whirh the ai t was rommittod, 
one month at least before the commenccincnL of tin; artion (Art V u( 1861), s. .y. 

t In the definition of legal remuneration" the word " (rovernment" iiicludes— 

(1) a Court of Wards for the purposes of s. 12 (2) of the Central Provinces Gov¬ 
ernment Wards Act (XVII. of 1885): 

(2) the Senate of the Allahabad University for the purposes of a. 18 (r) of the Alla¬ 
habad University Act (XVMI. of 1667): 

(3) any employer of a railway-servant as such for the purposes of s. 137 (i) of the 
Indian Railways Act (IX. of 1891$). 
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“ A motive or reward for doing/'*- A person who receives a gratification 
as a motive for doing what he does not intend to do, or as a reward for doing 
what he has not done, comes within these words. 

niu^iraiioft^, 

(a.) A, a munsif, obtains from Z, a banker, a situation io Z's bank for A’s brother, 
as a reward to A for decidiog a cause in favour of Z. A has comnaitted the offence de¬ 
fined in this section. 

(S.) A, holding the office of Resident at the Court of a subsidiary Power, accepts a 
lakh of rupees from the Minister of that Power. It does not appear that A accepted 
this sum as a motive or reward for doing or forbearing to do any particular official act, 
IV for rendering or attempting to render any particular service to that Power with the Bri¬ 
tish Government. But it does appear that A accepted the sum as a motive or reward for 
generally showing favour in the exercise of his official functions to that Power. A has 
committed the ofmnce defined in this section. 

(c.) A, a public servant, induces Z erroneously to believe that A's Influence with the 
Government has obtained a title for Z, and thus induces Z to give A money as a reward 
for this service. A has committed the olfence defined in this section. 


Thb Law CommiHsioners remark: "The 
punishment of fine will, we think, be found 
very effiraciotis in rases of this desrription, 
if the Judges exercise the power given them 
as they ought to do, and compel the delin¬ 
quent to deliver up the whole of his ill-gotten 
gain/' 

A OFFERS a bribelo B, a public servant, ns 
a reward for showing A some favour in the 
exercise of B\s official functions. B accepts 
the bribe. A has abetted the olTenre defined 
in s. i6i.— Penal Code. s. 109, illus. (a). 

Charge.—T hat you, being a public ser¬ 
vant in the Department, direct¬ 

ly accepted from ' state the nnmvj, for another 
party ^statc the »afnrj, a gratification, other 
than legal remuneration, as a motive for for¬ 
bearing to do an official art, and thereby com¬ 
mitted an offence punishable under s. ifii of 
the Indian Penal Code, and within the rog- 
nizance of the Court of Session yjyr High 
Court].-—Crim. Pro. Code (Act V. of 1898J, 
sch. V,, form xxviii (i.). 

When any judge, or any public servant 
not removeablc from his office without the 
sanction of the Government of India or the 
Local Government, is accused as such Judge 
or public servant of any offence, no Court 
shall take cognizance of sm h ofTcnre, except 
with the previous sanction of the Government 
having power to order liis removal, or of some 
officer empowered in this beh.nlf by such Go¬ 
vernment, or of some Court or other authority 
to which such Judge or public servant is sub¬ 
ordinate, and whose power to give such sanc¬ 
tion has not been limited by such Govern¬ 
ment. Such Government may determine the 
person by whom, and the manner in which, 
the prosecution of such Judge or public ser¬ 
vant is to be conducted and may specify the 


Court before which the trial is to be hold.— 
Crim. pro. Code (Act V. <»f 1898), s. 197, 

It is nut generally known that, where a 
person gives a bribe to a public servant at 
the hitter's request, the giver commits no 
offence. The authors of the Code make the 
following important remarks on the subject: 
" One important question still remains to be 
considered. We are of opinion that we have 
provided sufficient punishment for the pub¬ 
lic servant who receives a bribe. But it may 
be doubted whether we have provided suffi¬ 
cient punishment for the person who offers 
it. The person who, without any demand, 
express or implied, on the part of a public 
servant, volunteers an offer of a bribe, and 
induces that public servant to accept it, will 
be punhshable under the general rule contain¬ 
ed in rl. 88 ns an instigator. But the person 
who complies with a demand, however sig¬ 
nified, on the part of a public servant, can¬ 
not be considered as guilty of instigating that 
public servant to receive a bribe. We do not 
consider such a person to be liable to any 
punishment, and, as this omission may pos¬ 
sibly appear censurable to many persons, we 
are desirous to explain our reasons. In all 
states of society the receiving of a bribe is a 
bad action, and may properly be made pun¬ 
ishable. But whether the giving of a bribe 
ought or ought not to be punished is a ques¬ 
tion which does not admit of a short and gene¬ 
ral answer. There are countries in which 
the giver of a bribe ought to be mure severely 
punished than the receiver. There are 
countries, on the other hand, in which the 
giving of a bribe may be what it i$ not de¬ 
sirable to visit with any punishment. In a 
country situated like England, the giver of a 
bribe is generally far more deserving of pun¬ 
ishment than the receiver. The giver is |^ne- 
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rally the tempter; the receiver xe the tempted. 
The giver is generally rich, powerful, well 
educat^; the receiver, needy and ignorant. 
The giver is under no apprehension ot suffer* 
ing any injury if he refuses to give. It is not 
by fear, but by ambition, that he is generally 
induced to part with his money. Such a per¬ 
son is a proper subject of punishment. But 
there are countries where the case is widely 
differenti-^where men give bribes to Magis¬ 
trates from exactly the same feeling which 
leads them to give their purses to robbers or 
to ransom to pirates—where men give 
bribes because no man can, without a bribe, 
obtain common justice. In such countries 
we think that the giving of bribes is not a 
proper subject of punishment. It would be 
as absurd, in such a state of society, to re¬ 
proach the giver ef a bribe with corrupting 
the virtue ef public servants, as it would be 
to say that the traveller who delivers his 
mon^ when a pistol is held to fais breast 
corrupts the virtue of the highwayman. Wc 
would by no means be understood to say that 
India, under the British Government, in a 
state answering to this last description. Still 
we fear it is undeniable that corruption does 
prevail to a great extent among the lower 
class of public functionaries; that the power 
which those functionaries possess renders 
them formidable to the body of the people ; 
that in the great majority of cases the re¬ 
ceiver of the bribe is really the tempter, and 
that the giver of the bribe is really acting in 
self-defence. Under these circu mstances, we 
are strongly of opinion that it would be un¬ 
just and cruel to punish the giving of a bribe 
in any case in which it could not be proved 
that the giver had really by his instigations 
corrupted the virtue of a public servant who, 
unless temptation had been put in his way, 
would have acted uprightly. 

llNOER the above section a charge should 
be so framed as to deal with separate motives 
in separate heads,—5 Rev., Jud., and Pol. 
Jour, 138. 

The prisoner was convicted by the Ses¬ 
sions Judge of the offence of accepting a 
gratification as poli^'c-patel under s. 161 of 
the Penal Code, The examination of the 
prisoner before the Magistrate was not taken 
down in the form of question and answer, as 
required by s. 205 of the Criminal Procedure 
Code. Per CwriSm—“The examination 
under s, 205 to he admissible as evidence un¬ 
der s. 366 must betaken in the form of ques¬ 
tion and answer, and certified as required in 
a. 205. But if it be not taken, as in the pre¬ 
sent case, the Court can order the confession 
to be proved by the evidence of the writer of 
the examination or other person who was 
present. In this case, however, the evidence 


is sufficient without the inadmissible examin¬ 
ation, and, under $$. 426 and 439, the admis¬ 
sion of the examination as evidence does not 
invalidate the trial and conviction."—Rao. v. 
ViTHoji VALAU Abba, 2 Bom. H. C. R. 398. 
i^Couch and Newton, JJ. Mar. 16, 1864.] 

Ca.sp of offering a bribe to a juryman. 
Although what passed between the prisoner 
and the juryman might not have amounted to 
rm offer of a bribe to the latter, yet it was 
held to be so when taken in connection with 
what passed between the prisoner and the 
juryman's brother. — QueeiT v . Bawool 
Chonder Bisw'as, 1 W. R.36. .^Kcuipand 
Glover, JJ. Dec. 7, 1864 ] 

The motives under which an accused per¬ 
son is charged with having taken a sum of 
money other than a legal remuneration should 
nut have been gathered together as one head 
of the charge. If it was necessary that they 
sliould be all charged owing to a doubt in the 
mind of the committing officer as to which 
would be proved or presumed, they should be 
formed into separate heads, but it would have 
been preferable had only one or two of these 
motives been sclerfwi.—4 W. K. CT. L., 3, 
No, yu4 of 1865. 

Thk taking oi a gratification by a sarish- 
indar to iniliienre thr Principal Sadr Amin 
in his decisions is sufficient to a legal convic¬ 
tion, whether the .sarishtadar did, or did nut, 
influeiicL', or try to influence, the Principal 
Sadr Amin. — QrtKN r, Kai.l^e Chi'HN 
Sakishtauak, 3 \V. K. 10. (rlover, J. 
May II, 18C5.J 

The evidence of the person who bribes is 
admissible again.st the person bribed. A per¬ 
son who accepts for himself, or for some 
other person, a gratiheatiun for inducing, bv 
corriipf or illegal me-ans, a public servant to 
forbear to do a certain official act, is punish¬ 
able. not under s. 161. but under s. 162 of 
the Penal Code. — Qi’ERN v . Ob hoy Chtrn 
Chuck-KRbutty, 3 W. R. 19, ^Glover, j. 
May 30, 1865.J 

As indictment will not be invalidated in 
consequence of the charge not notifying the 
specific section under uhich it has to be 
prosecuted. Under s. 161 it is neees.sary to 
show that the offence, the instigation of 
which !:> tlie subject of the charge, has been 
comniilled.— Queen v , Natabar Nunj>y, 1 
Ind. |ur. N, S. 43. [Peacock, C.J., and 
Morgan and Maephersun, JJ. Jan. 22,1866.J 

WiiF.KR a constable and others enter a 
house and apprehend certain person.s as gam¬ 
blers, and afterwards release them on pay¬ 
ment of a sum of money by the latter, the 
offence committed is not house-trespass and 
extortion, but taking a bribe as regards the 
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oon^t^bUi and abatmant of that off«DCQ ay 
rc^arda the othera. Govt, v, Mahomed 
Hossein, 5 W. R. 49. [Norman and Camp¬ 
bell, JJ. Mar. 5, 1866.] 

The charge is incomplete inasmuch as the 
nature of the office held by the prisoners, so 
as to make them public* servants should have 
been stated.—/« r** H^rn-Ath Tollahatro, «> 
W. R. Cr. L. 8, April 9, 1866. 

Held that bribery and other offences 
punishable under the Penal Code with impri¬ 
sonment exceeding six months are not triable 
under Ch. 15 of the Code of Criminal Pro¬ 
cedure, and cannot, therefore, be compromis¬ 
ed under s. 271 of the latter Code.—On a 
letter No. 100, dated 29th May 1869, from 
the Officiating Sessions Judge of Jessore, to 
the Registrar of the High Court.—12 W. R. 
59. L^'^acock, C.]., and Uayley, Kemp, 
Maepherson, and Glover, ]]. Sep. 6, 1869.] 

A p.ArWARi taking grain as a consideration 
for showing favour to the giver in the dis¬ 
charge of his functions as patwari .should be 
convicted under s. 161 (and not s. 165) of 
the Penal Code. Under s. 25,'} of the Crimi¬ 
nal Procedure Code, it is imperative upon the 
Magistrate to summon the witnesses named 
by the prisoner.— Queen v. Mudsoodueex, 
2N.-W-P 148. ^Spankie, ]. April 20, 1870.J 

ThH Local Government, m sanctioning or 
direi^ing (under s 167 of the Criminal Pro¬ 
cedure Code, 1861J a charge against a pub¬ 
lic servant of an offence as such public ser¬ 
vant, has power to limit its sanction by giv¬ 
ing directions as to the person by whom, 
and the manner in which, the prosecution is 
to be pieferred and conducted , and .1 Court 
has no jurisdicLinn to entertain a charge 
against such public servant if preferred other- 
wi.se than in arcurd-ince with such directions. 
Semble ' The Loc.tl Government has power 
in the like case to direct that the accused 
servant ahall be tried before a specified tribu¬ 
nal, being one having jurisdiction in that be¬ 
half. Therefore, where the sanction directed 
that the accused public servant should be 
prosecuted upon such charges as Mr. C might 
be prepared to prefer against him, and there 
wa.s nothing on the record to show, nor did it 
otherwise appear, that Mr. C had preferred 
any charge against, or taken any part in the 
prosecution ofj the accused public servant, 
the High Court quashed the conviction of 
the ucensed as having been without jurisdir- 
tion.— Reg, v. Vinayak Divakar, 8 Bom. H. 
C. R. 32. [Westropp, C.J., and Gibbs and 
West. JJ. June 14, 1871.; 

A PEON of a Collector’s Court, who receiv¬ 
ed no fixed pay from the Government, but 
^yas remunerated by fees whenever employed 
to serve any process, and was placed on the 


rerister of supemumeraiy peons, bad been 
ordered by the Magistrate to do duty, on a par¬ 
ticular day at the office of the special sub¬ 
registrar, where he was detected receiving an 
eight-anna piece from a person, and was pro¬ 
secuted for receiving an illegal gratification 
as a public servant. HM that the peon was 
a public servant under the definition of cl. 9, 
s. 21. A person who in fact (though wrong¬ 
ly) discharges the duties of an office where¬ 
by he is to all appearance a public servant, 
may, as such, be tried for receiving an illegal 
gratification under 5. t6i.—Queen Vt Ram- 
KRisTo Doss, 16 W. R. 27; 7 B. L. R. 446. 
[Ainslie and Paul, JJ. July 24, 1871.] 

One conviction of taking illegal gratifica¬ 
tion, a simple order to refund the money 
taken is quite inadequate to the gravity of 
the offe nre. Although no appeal lay in such 
a case, yet the High Court, upon a reference, 
having power to interfere, quashed the con¬ 
viction.— In the Matter of Mutty Lali. 
Ciiun'OPADHYA, 16 W. R. 64. I Bayley and 
Kemp, JJ. Dec. 8, 1871.J 

Where the accused was charged under s. 
li6, Penal Code, with having abetted the 
commission of an offence punishable under 
s. 161 of that Code, the person abetted having 
been a Civil Surgeon of a sadr station, it was 
held that the enhanced imprisonment pre¬ 
scribed by the latter part of s. 161 could not 
be awarded, as the Civil Surgeon was not a 
public servant within the words of the section, 
“ whose duty it is to prevent the commis¬ 
sion of such offence.”— Queen ». Ramnath 
Surma Bisw'as, 21 W. R. 9. [Phear and 
Morris, JJ. Nov 18, 1873.] 

Where a police-offircr who had been call¬ 
ed on to answer to a charge of bribery, which 
w.is not sustained by the evidence, w.is found 
guilty of violation of duty under a. Art 
V. of 1861, of which offence the trying officer 
found sufficient evidence in the course of the 
trial, held that an accused person called on to 
answer to a specific charge cannot be convict¬ 
ed on an entirely different charge, without 
previous notice of the offence imputed to 
him, and opportunity being afforded him of 
meeting the accusation under s. 23, Act V. 
of 1862. A police-officer is not bound to 
arrest a person against whom no proceedings 
have been directed if he believes that he has 
not sufficient grounds for apprehending him. 
—In the Matter of Gkish Chunder Nun- 
dee, 26 W. R. 8. [Morris and McDonell, ]I. 
Sep. 7,1876.] 

K, a police-officer, employed in a Criminal 
Court to read the diaries of cases investigat¬ 
ed by the police, and to bring up in order 
each case for trial with the accused and wit¬ 
nesses, after a case of theit had been decided 
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by the Court iti which the persons accused 
were convicted, and a sum of money, the pro¬ 
ceeds of the thefts had been made over by the 
order of the Court to the prosecutor in the 
case, asked for and received from the prose¬ 
cutor a portion of such money, not as a mo¬ 
tive reward for any of the objects describ¬ 
ed in s. i6i of the Penal Code, but as 
“ dasturi.” Held that K was not, under these 
circumstances, punishable under s t6i of the 
Penal Code, but under s. 165 of that Code — 
Empress r. Kampta Prasad. 1. L. R., i All. 
530. rStiiart, C.J., and ypankie, [ Dei- 
> 5 . >877 

The manager of a Court of Wards' estate 
paid into a Bank, carrying on the treasury 
business of the Government, a sum of mont*) 
<m behalf of Government. B, a poddar in 
the Hank, demanded and took a reward for 
his trouble iu receiving the money. On 1 > 
being prosrnited and eh.'irgcd under •> 101 
of the I'enal Code, heid^ that although t!u* 
money might liave bet^n paid on arroiint ul 
Government, it was on behalf of the Bank, 
and not on behalf of the Government, that the 
money was received by the at'cused, :md that 
the poddar was a servant of the Bank rmiy, 
and not a public servant within the meaning 
of cl. 9, s. 21, of the Penal Code.— In i hk 
Matter OK the PltTlrlo^ ok Modv.n Mohi. n. 
1 . I.. R., 4 Cal 1 Ainslie and Broughton. 

JJ Dec. to. ibyS,', 

To ask for a bribe is an attempt to obtain 
one, and a bribe may be asked fur as effectu¬ 
ally in implicit as in explicit terms. Where, 
therefore, B, who was employed as a clerk 
in the Pension Department, in an interview 
with A. who was an applicant for a pension, 
after referring to his own influence in that 
department, and instancing two casi's in 
which, by that influence, increased pensions 
had been obtained, proceeded to iutniAate that 
anything might be eflected by '' kar-rawai," 
ana on theovertnre being rejected, concluded 
by declariog that A would me and repent the 
rejection of it, held that the offence of at¬ 
tempting to obtain a bribe was consummated. 
—Empress r. Baldro Sahai, I. L. R.. 2 All. 
253. fPearson and Spankie. fj. April 7. 

>879-] 

The accused was charged with having re¬ 
ceived illegal gratifleations from C and Co. 
on three specific occasions in 1876. In 1S76, 
1877, AirI 1878, C and Co. were doing busi¬ 
ness as Commissariat contractors, .Tiid the 
accused was the manager of the Commissariat 
Office. Held that evidence of similar but un¬ 
connected instances of receiving illegal grati¬ 
fications from C and Co. in 1877 and 1878 
was not admissible against him under ss. 5 to 
13 of the Evidence Act. //eld, per Garth, 


C.J. (Maclean J., Concurring).—The evidence 
was not admissible under s. 14. Per Garth, 
C. j.—S. 14 applies to cases where a particu¬ 
lar net is more or less criminal or culpable 
;trcording to the state of mind or feeling of 
the person who does it, not to cases where the 
question of guilt or Innocence depends upon 
urtual facts, and not upon the state of a 
man’s mind or feeling. Per Mitter, J.—-If the 
receipt of the illegal gratifications mentioned 
in the charge be considered proved by other 
evidence, and if it were necessary to ascertain 
whether the accused received them as a mo¬ 
tive for showing favour in the exercise of 
his official functions, the alleged transactions 
uf 1H77 and 1878 would be relevant under s. 
14, but they would nut be relevant to estab¬ 
lish the fact of payments in 1876.—EMPKESta 
11. M. J. V MooUEU-Mt, l.U. R., 6 

Cal- 655 , b L’. L. U. 197. ’ Garth, C.J., and 
.MiittT nn<l M.'U'leaii. IJ. |an. 22 and h'eb g, 
jSSr. 

A to.Mci- w.'l^ lilcil by Gancsli X.Trayan 
Sathe ill I hr Conn of tlic Di.strirt Magistrate 
uf Poona .igainst Haikrishna Govifid Sindekar 
and five othiT nianilatdar.'i, charging them 
with purchasing jndici.’il offices through the 
iiistniment'dity of one Haninantrao jaghir- 
djir. who was alleged to have had influence 
with Mr. A. ' 1 '. Crawford, Revenuf Commis¬ 
sioner, CD It WHS held that, as a general 
rule, .iny person having knowledge of the 
commis‘'ion of an offence may set the law in 
motion by a complaint, even though he is not 
personally interested or affected by the of¬ 
fence The exceptions to this rule, of which 
vs 195 and 198 of the Criminal Procedure 
Codu are examples, are exreplions created by 
statute. There is nothing in the Code show¬ 
ing an intention to confine pro.secutions to 
the persons directly injured Where the of¬ 
fence charged i*- a " warr.mt " and not a “ sum¬ 
mons *' rase, .n Magistrate ought to proceed 
with the inquiry or trial in spite of the with¬ 
drawal of the complainant, if he finds the ele¬ 
ments of an offence on the facts set forth in 
the complaint. S. 248 of the Code of Crimi¬ 
nal Procedure applies only to a "summons ” 
case. Semble ; A complainant is not a wit* 
ness pnni.shable for refusal to answer under 
s 485 of the Code of Criminal Procedure or 
under s. 179 of the Pennl Code.—/a re Ga- 
nesh Narayan Sathe. I. L. R.. 13 Bom, 600. 
‘Scott and Jardinc, J]. June 19, 1889.] 

The accused, who were classers employed 
in the Revenue Survey Department, were 
charged, under s 161 of the Penal Code, with 
taking bribes from the rayats of certain 
villages. The only evidence against the ac¬ 
cused was that of persons who had either sub- 
^cribed to the bribes, or collected subscription, 
or paid the money to the accused. They 
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stated that they had oiTered the bribes, be- 
CBuae the classers had threatened to raise the 
assessment, cut down the hedges, and erect 
new boun^ry-marks. As regards this evi¬ 
dence, the trying Magistrate remarked that, 
even if ail the witnesses for the prosecution 
were treated as accomplices, it was open to 
Vito to convict on their unrcwrohorated testi¬ 
mony, as “ there was inherent truth in their 
statements, and circumstances existed which 
negatived the presumption of a conspiracy, 
and evidenced signs of truthfulness.” The 
M^istrate was also of opinion that there was 
a distinction between accomplices who volun¬ 
teered to assist in the receipt of illegal grati¬ 
fications, and those who assisted under com¬ 
pulsion. In the opinion of the Magistrate, 
the witnesses in the present case belonged to 
the latter class, and there was no reason to 
disbelieve their evidence. He, therefore, con¬ 
victed the accused under s. 161 of the Penal 
Code, and sentenced them to rigorous impri¬ 
sonment and fine. Held (Scott, |., dissenting), 
that the convictions were illegal, there being 
no evidence to corroborate the witnesses for 
the prosecution, all of whom w-erc accomplices. 
Held also (ScuU, J., dissenting), that there 
was such error in the consideration by the 
Magistrate of the evidence as to prejudice the 
accused, and such a failure of as lu 

justify the Court in revision in setting aside 
the conviclionsf. Per Curiam .—The limits 
of the application of the doctrine of neces¬ 
sity as an cKcuwi for an act olhv.rwise crimi¬ 
nal are those pre.scribcd in s. 94. of the Indian 
Penal Code, Therefore, witnesses, who, Ln 
order to avoid pecuniary injury or personal 
molestation, had offtired or given bribes to 
a public servant, were abettors of the offence 
of taking an illegal gratification, and their 
evidence should be treated as that f accom¬ 
plices. By the law both of India and Eng¬ 
land, the evidence of an accomplice is ad¬ 
missible, and a conviction is not illegal, be¬ 
cause it proceeds upon the unrorroboratud 
testimony of an accomplice (s. 133 of the 
Evidence Act, 1 . of 1872). But the presump¬ 
tion that an accomplice is unworthy of cre¬ 
dit, unless corroborated in material particu¬ 
lars, has become a rule of practice of almost 
universal application. Per Scott, J.—There 


may be, however, cases of ao exceptional 
character in which the accomplice-evidence 
alone convinces a Judge; and if he acts on 
that conviction, with the character of the 
witnesses clearly present in his mind, a Re- 
visional Court ought not to interfere in the 
absence of other circumstances showing a 
want of judicial discretion. Per Jardvne, J. 
—The mere circumstance of a person being 
present on a lawful occasion does not raise 
a presumption of that person's complicity 
in an ofTenco then committed so as to make s. 
34 of the Penal Code applicable— Reg* v. 
Farler (8 C, ai«d P. 106). Where the Ma¬ 
gistrate on til. t ground did make that pre¬ 
sumption agiai! st an accused person, and ap¬ 
plied the provisions of s. 34, he committed an 
error in law, and the High Court, as a Court 
of Revision, might acquit the acru.sed.— 
Qu kkn-Empke‘-.s V. Maganlal and MoriLAL, 
1 . L. R., 14 Bo il. 115. [Baylpy, Scott, and 
Jardint;, ]J., Si n 24, 1889.J 

An order by the Board of Revenue, sanc¬ 
tioning the prf-,eciition of a Deputy Tahsil- 
dnr by the Colb.-ctor of the District for ” bri¬ 
bery or such o1 the charges set forth in the 
Deputy Collector’s report as ho thinks likely 
to stand invest'gation by a Criminal Court,” 
is nut n legal s.Lnction within the meaning of 
the Criminal Ptocedure Code, s. 197, and a 
commitment O'l any of such charges should 
be quashul. —^jjkan-Emprkss Samavier, 
1 . L. R., lb Mad. 468. [CoWms, C.],, and 
Parker, J. Mn-. 8, 14, 1893 ] 

The Mahars of a certain village having 
been suspended from their office for some 
months, a mceUng of the villagers was held 
.it the house oT the Patel, at which the Patel 
was pre.sent to consider the question of their 
restoration to office, and an agreement was 
there come to that they should be restored 
ou their paying a sum of Rs. 300 towards 

the repair of Ihf village-temple. Held that 
the Patel, being n public servant, had com¬ 
mitted an offeure under s. 161 of the Penal 
Code (Act XbV. of 1860).— Imperatrix r. 
Api’.aji, I L. R., 21 Bom, 517. [Jardine and 
Ranade, ]], j^n. 16, 1896.] 


Ct. of Ses.. 

or Maff. of ist 
claas. 

UncGg. 

Summons. 

Bailable. 

Not comp. 


162 . Whoever accepts or obtains, or agrees to accept or attempts to obtain, 
Taking gratification in or- person, for himscif or foT any other person, 

der, by corrupt or iUesai any gratification whatever, as a motive or reward for 
memis, to influence public Gcr- inducing, by corrupt or illegal means, any public ser¬ 
vant to do or to forbear to do any officii act, or, in 
the exercise of the official functions of such public servant, to show favour or 
disfavour to any person, or 10 render or attempt to render any service or disser¬ 
vice to any person, with the Legislative or Executive Government of India, or 
with the Government of any Presidency, or with anv Lieutenant-Governor, “ or 
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with any member of the Senate of the Allahabad University/'* or with any pub¬ 
lic servant as such, shall be punished with imprisonment of either description for 
a term which may extend to three years, or with fine, or with both. 

The evidence of the person who bribes is public servant in the exercise of his public 
admissible against the person bribed. A functions, is illegal as disclosing no legal ot- 
person who accepts, for himself or for some fence when it omits to State the person or 
other perspn, a gratification for inducing, by persons for whom the gratification was ob- 
corrupt or illegal means, a piiblif' servant to tained, or the public servant to be influenced 
forbear to do a certain official act, is punish- in the exercise of his public functions. A 
able, not under s. 161, but under s. 162 of Judge ought to explain to the jury the legal 
the Penal Code. — Queen v. Obhoy Churn construction to be put on a document relied 
Cmuckerbutty, 3 W. R. ij. [Glover, ]. on by the prosecution.— Queen v. Shtul 
May 30, 1865,] Chunoer Bagchee, 3 W. R. 69, [Kemp 

A CONVICTION, on a char^«: of attempting Seton-Karr, JJ. Aug. 29, iSd/;.] 
to receive a gratification far influencing a 

163 . Whoever accepts or obtains, or agrees to accept or attempts to ob- ftesy. m#/. 

Taking gratification for ex- tain, from any person, for himself or for any other efaSr®’* *** 
ercise of personal innuence person, any gratification whatever, as a motive or re- Unoog. 
with public servant. inducing, by the exercise of personal influence, BaHaWe 

any public servant to do or to forbear to do any official act, or, in the exercise of Not comp, 
the official functions of such public servant, to show favour or disfavour to any 
person, or to render or attempt to render any service or disservice to any person 
with the Legislative or Executive Government of India, or with the Government 
of any Presidency, or with any Lieutenant-Governor, “or with any member of 
the Senate of the Allahabad University," * or with any public servant as such 
shall be punished with simple imprisonment for a term which may extend to 
one year, or with fine, or with both. 

liiuztraiion* 

An advocate who receives a fee for arguing a case before a judge; a person who 
receives p.iy for arranging and correcting a memoriaZ addressed to Government, setting 
forth the services and ciaini.^ of the memorialist; a paid agent for a condemned criminal, 
who lays before the Governinent statements tending to show that the condemnation was 
unjust, are not within this s.:c;tion, inasmuch as they do not exercise or profess to exercise 
personal influence. 

164 - Whoever, be ng a public servant, in respect of whom either of the 

Punishment for abetment offences defined in the last two preceding sections is 
by public servant of offences Committed, abcts the offence, shall be punished with 
defined in section 162 or 163. imprisonment of either description for a term which Summons, 
may extend to three year', or with fine, or with both. Sot comp. 

lllusirutioM. 

A is a public servant. 13 , A's wife, receives a present as a motive for soliciting A to 
give an office to a particular person. A abets her doing so. B is punishable with im¬ 
prisonment for a term not exceeding one year, or with fine, or with both. A is punish¬ 
able with imprisonment for a term which may extend to three years, or with fine, or with 
both. 

Public servant obtaining 165 . Whoever, being a public servant, accepts Piw- Mag. 
valuable thing. Without consi- or obtains, Of agrees to accept or attempts to obtain, 

deration, from person oto- Jqj. jjjjnggij or for any Other person, any valuable thing, yncog. 
cerned in proceeding or bust- .... -j ^ u* . Summons. 

ness trans acted by such pub- without consideration, or tor a consideration which he Baiiabie. 
lie servant. knows to be inadequate. Not comp. 


* In Si, t 6 a and 163 the words quoted have been inserted by the Allahabad Llnivar¬ 
sity Act <XVin. of 1887), s. 18 { 2 ), 
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Skc* 165.J OFp£NC£S RELATING TO PUBLIC SERVANTS. [CflAJr. IX, 

fim any person whom he knows to have been^ or to be, or to be likely to 
be, concerned in any proceeding or business transacted, or about to be tranmtp 
ed by such public servant, or having any connection with the official functions 
o( himself or of any public servant to whom he is subordinate, 

or from any person whom he knows to be interested in, or related to, the per- 
8 on|so conce ned| 

shall be punished with simple imprisonment for a term which may extend 
to two years, or with fine, or with both. 

Illustratwn^^ 

(«.) A, a Collector, hires a house of Z, who has a settlement-case pending before him. 
It is agreed that A shall pay fifty rupees a month, the house being such that, if the bargain 
were made in good faith, A would be requited to pay two hundred rupees a month. A 
has obtained a valuable thing from Z without adequate consideration. 

(fr.) A, a Judge, buys of Z, who has a cause pending in A’s Court, Government pro¬ 
missory notes at a discount when they are seilirg in the market at a premium. A has ob* 
tained a valuable thing from Z without adequate consideration. 

(f.) Z's brother is apprehended and taken before A, a Magistrate, on a charge of 
perjury. A sells to Z shares in a bank at a premium when they arc selling in the market 
at a discount. Z pays A for the shares accordingly. The money so obtained by A is a 
valuable thing obtained by him without adequate consideration. 


A PATWARl taking grain as a considera¬ 
tion for showing favour to the giver in the 
discharge of his functions as patwari should 
be convicted under s 161 (and not s. 165) of 
the Penal Code.—Q ueen r. Mudsooddekn, 
2 N.-W. P. 148, 'Spankie, J. April 29, 
3870.] 

Whekb aLomplaiut charged .-i person ivhu 
was one of the public servants mentioned in 
s. 167 ot the Criminal Procedure Code with 
committing acts which, if committed by 
private individual, would have constituted 
the offence of extortion, it was held that it 
was nut illegal to treat the charge as a 
charge of extortion, and to proceed with the 
trial without sanction for the prosecution — 
Rbc. V. Passhkam Keshav. 7 Bom. H. C. 
R., 61. [Gibbs and Melvill. J] |uly 28. 
1870.] 

K, a police-officer employed in a Criminal 
Court to read the dianes of cases investi¬ 
gated by the police, and to bringiip in order 
each case for trial with the accused and wit¬ 
nesses, after a case of theft had been decid¬ 
ed by the Court in which the persons accus¬ 
ed were convicted, and a sum of money, the 
proceeds of the theft, had been made cj\er 
by the order of the Court to the prosecutor 
in the case, asked for and received from the 
prosecutor a portion of such money, not as a 
motive or reward for any of the objects de¬ 
scribed in s. 161 of the Penal Code, but as 
“dasturi,” Held that K was not, under 
these circumstances, punishable under s. 161 
of the Penal Code, but under s. 165 of that 
Code.—E mpkbss K.\Mcr.\ Pkasau, 1 !., 


R.. 1 All. 530. ^Stuail, C'.| , and Spaukte, 
J Dec. ij. i877._ 

The accused was charged with having re¬ 
ceived illegal gratifications from C and Co. 
Dll three specific ocfMSions III 1876. In 1876, 
1877, and 1878, C and Co. were doing busi¬ 
ness as Commissariat contractors, and the ac¬ 
cused was the manager of the Commissariat 
Uffice, Held that evidence of similar but 
unconnected instances of receiving illegal 
gratifications from C and Co, in 1877 and 
1878 was not admissible against him under 
ss. 5 to 13 of the Evidence Act. Held, per 
Garth, C-J. iMaclean. J., concurring). The 
evidence was not admissible under s. 14. 
Per Garth. C.J.—S. 14 applies to cases 
where a particular act is more or less crimi¬ 
nal or culpable according to the state of 
mind or feeling of the person who docs it, 
mil to cases where the question of guilt or 
innocence depends upon actual facts, and not 
upon the statu of a man's mind or feeling. 
t^er Mitter, J —If the receipt of the illegal 
gratifications mentioned in the charge be 
considered proved by other evidence, and if 
it were necessary to ascertain whether the 
accused received them as a motive for show- 
ing favour in the exercise of his official 
functions, the alleged transactions of 1877 
and 1878 would be relevant under a. 14, but 
they would not be relevant to eatablish the 
fact of payments in 1876. — Empress v. 
M. J. V'ayapoorv Moodeliar, I. L. R., 6 
Cal. 655; 8 C. L. R. 107. [Garth, C J., and 
Miller and Maclean, JJ. Jan. 22 and Feb. 

ij; i88l.[ 
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Chap. IX,j OFF^NCSSHSMTING W PC/BUCSHHVANTS, [iJscs. 166,167. 

166 . WhoeveTi being a public servant, knowingly disobeys any direction „ 
l^ubUc servant 2 dtisolwyiiig of the laW aS tO the way in which he is to conduct orao^^ss. 
law with intent to cause injury hiinseli as such public servant, intending to cause, 
to any person, 0^ knowing it to be likely that he will, by such dis- saiJaWe, 

obedience, cause injury to any person, shall be punished with simple imprison- 
ment for a term which may extend to one year, or with fine, or with both. 

/llHstraticn. 

A, being an officer directed by law to take property in execution, in order to satisfy 
a decree pronounced in Z's favour by a Court of Justice, knowingly disobeys that direction 
of law, with the knowledge that he is likely thereby to cause injury to Z. A ha» commit¬ 
ted the offence dedaed in this section. 


Charue. —*That you. on or about the 
day of , at , did [or omit¬ 

ted to do, as the case may 6 e'j such conduct 
being contrary to the provisions of Act 
, section , and known by you to be 
prejudicial to , and thereby rurninitted 
an offence punishable under s. j 66 of the 
Indian Penal Code, and within ,]my cugniz> 
ance, or the cognizance of the Court of Ses- 
!pion {or High Court)].“-Crim. Pro. Code 
(Art V. of 1898), srh. v., form xxviii. (i.;. 

A POSTMASTER who absenU from his sta¬ 
tion without leave, and thereby causes delay 
in the despatch of the mails, should be con¬ 
victed under 8.47 of the Post-office Act (XIV. 
of 1866), and not under [66 of thc' Penal 
Code.—Weir, p. 31. 

A WITNESS sunHUonecl to produce a dot u- 
inenl shall, if it i.s in his pos.session or power, 
bring it to Court, notwithstanding any ob¬ 
jection which there may be to its production 
or to its admissibility. The validity of any 
such objection shall be decided on by the 
Court. The Court, if it sees fit, may inspect 
the document, unless it refers to matters of 
State, or take other evidence to enable it to 
determine on its admissibility. If for such 
a purpose it is necessary to cau.se any docu¬ 
ment to be translated, the Court may, it it 


thinks fit, direct the translator to keep the 
contents secret, unless the document is to be 
given in evidence ; and if the interpreter dis¬ 
obeys such direction, he shall be held to have 
committed an offence under s. 166 of the 
Penal Code.—-Evidence Act ( 1 . of 1872), s, 
162. 

An\ marriage-registrar, knowingly and 
Wilfully issuing any certificate for marriage 
after the expiration of three month.s after the 
notice has l^en entered by him as aforesaid, 
or knowingly and wilfully issuing, without 
the order of a competent Court authorizing 
him so to do, any certificate for marriage, 
whore one of the parties intending marriage 
IS a minor, before the expiration of fourteen 
days after the entry of such notice, or any 
certificate the is.sue of which has been forbid¬ 
den as' aforesaid by any person authorized by 
him in thi.s behalf shall be deemed to have 
committed an offence under s. i66 of the 
Penal Code.—Christian Marriage Act (XV, 
of 1872J, s. 7J. 

/Vr Ctiritini /amiiiddri karnam is a 
piiliiic ser\.int. and is bound by law' to pro¬ 
duce accounts to the proprietor or farmer of a 
/.aniindari — SimirvM^nv^ v SoMAsrNiMK.>, 
f. I.. R.. 15 Mad. 127. Collins, C.J., and 
Handley, | . Oct. 23, 1891. 


167 Whoever, being a public servant, and being, as such public servant, 

Public servant framing an charged with the preparation or translation of any or Matf. 
incurrect document with intent document, frames or translates that document in a 
to cause injury. manner which he knows or believes to be incorrect. Summons, 

intending thereby to cause, or knowing it to be likely that he may thereby cause, 
injury to any person, shall be punislied w’ith imprisonment of either description 
for a term which may extend to three years, or witli fine, or with both. 

AcLtsBU, a village patwari, prepared an VTCtiou was right.— Hira SiNiiH :. Cwowx, 
incorrect copy of an entry in his nwmwcha Panj. Kec.. No. 32 of 187a, 
for S, plaintiff in a civil suit. The entry re¬ 
lated to a contract between S and another. Aoc i sEO, a copyist in the Small Cause 
Accused was convicted, under s. 167, of Court office, framed an incorrect copy of a 
framing an incorrect document as* a public dw'ument filed with a rertain record, by add- 
bcrvanl. Lindsay, J.) that the con- ing a name not contained in the original 
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SiCS. I68-J7P.3 OFFENCES RELATING TO RUBUC SERVANTS. [Cbaf, 

The ioconect copy was delivered duly certi- that he would cause injury to any pmoUv hut 
fied to one L D, the applicantfor it, and who that the accused had committed the oINiice 
was probably in collusion with the copyist, of “issuing or signing a false certificate’^ 
This copy was afterwards made use of in a within the meaning of s. 197. Hftd also 
suit against the person whose name had been {per Barkley, J.} that making what purports 
fraudulently added, and then the fraud was to be a copy or a document is not incladed in 
detected. The Magistrate convicted accus* the words “ preparation or translation of any 
ed under s. 167, and ordered him to pay a document,” nor in the words “frames or 
line of Rs. 100. Held that s. 167 was not translates that document,” as used in s. ifi?* 
applicable to the case, as it was not shown -—Crown v. Deiva Singh, Panj. Rec., No. 
that accused intended or knew it to be likely 15 of 1879. 

168 . Whoever, being a public servant, and being legally bound, as such 
Public servant unlawfully public Servant, not to engage in trade, engages in trade, 
engaging in trade. shall be punished with simple imprisonment for a term 

which may extend to one year, or with fine, or with both. 

160 . Whoever, being a public servant, and being legally bound, as such 
Public servant unlawfully servant, not to purchase or bid for certain pro- 

buying or bidding for pro- perly, purchases or bids for that property, either in 
P«rty. his own name, or in the name of another, or jdntly 

or in shares with others, shall be punished with simple imprisonment for a term 
which may extend to two years, or with fine, or with both ; and the properly, if 
purchased, shall be confiscated. 

Where a !>ub-inspcctor of police was be convicted, under s. 406 of the Penal Code, 
charged with having purchased a pony which of criminal breach of trust.— In the Matter 
had been impounded, it was held that the UK RajKK isTO Biswas, xfi W. R. 52; 8 B. L« 
Magistrate should have proceeded under s. R. Ap., 1. [Kemp, Ofig. C.}., and AinsUe, 
19, Act I. of 1871, taken with s. 169 of the J. Sep. 25, 1871.] 

Penal Code, and that the accused could not 


PreBTi Mafff 
or Mas. of i8t 
class* 

Uncug. 

Summons* 

Bailable. 

Not comp* 
Ditto. 


Any Mac. 170 . Whoever pretends to hold any particular office as a public servant, 

Personating a public ssr- knowing that he does not hold such office, or falsely 
Bailable.’ personates any other person holding such office, and in 

Not comp. assumed character does or attempts to do any act under colour of such 

office, shall be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


The prisoner having passed himself off as 
a police-officer, and cheated several villagers 
out of money, was held guilty of cheating 
and falsely personating a public servant.— 
Ql'ken V, Sadanu.vd Doss alias Sona Bis¬ 
was, 2 W. R. 29, "Kemp, J, Jan. 30, 
1S65.] 

Where more than one offence is proved 
in respect of which the accu.sed has been 
charged and tried, a convirtion for each such 
offence must follow, whether s. 71 of the 
Penal Code applies to the case or not; and 
subject to the provisions of s. 71, a separate 
sentence must be passed in respect of each 
such conviction. Tncler s, 35 of ihe Crimi¬ 
nal Procedure Code, sentences of imprison¬ 
ment cannot be passed so as to run concur¬ 
rently. In a trial for offences under ss. 170 
and 383 of the Penal Code, committed in the 


same transaction, it appeared that but for 
personating a public servant, the accused 
would not have been in a position to com¬ 
mit the art of extortion complained of. 
Held that the first and second paragraphs-of 
&. 71 of (he Pena! Code did not apply to the 
case; that the third paragraph also did not 
apply, because the words “constitute an of¬ 
fence ” refer to the definitions of offences 
contained in the Code irrespective of the 
evidence whereby the acts complained of are 
proved ; and personating a public servant as 
defined in s. 170 was not a constituent ele¬ 
ment of extortion as dtfined in s. 3S3 ; that 
in the present case the former offence was 
completed before the latter had begun ; and 
that .separate sentences for each offence were, 
therefore, not inegal.^QuEBN-EMPRpa^ e. 
WazarJan,!. L. R., 10 All. 56. [Mahm^j 
J. Sep. 16,1887.] 
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iCaAT. X,]-, CONTEMPTS OF LAWFUL AUTNORITV, 6 fc. [Secs. 171,17^ 

171 . Whoever, not belonging to e certain class of public servants, wears any ^ 
Wcviqr gwb or carryior 8*^ Carries any token resembling any garb or token sSmmohf’- 
tdm by public servant used by that class of public servants, wiUi the intention 
with frAudulcnt intent. jjjjit it may be believed, or with the knowledge that it 
18 likely to be believed, that he belongs to that class of public servants, shall be 
punished with imprisonment of either description for a term which may extend to 
three months, or with ^ne which may extend to two hundred rupees, or with both. 


CHAPTER X.* 

Of Contempts of the Lawful Authoeity of Public Servants. 

172 * Whoever absconds in order to avoid being served with a summons, Any Ma^. 

Absconding'to avoid »iervice nolice, OF Order proceeding from any public servant summom. 
of BuromonB or other pro- legally competent, as such public servant, to issue such Bailable. 
CMding. summons, nolice, or order, shall be punished with 

simple imprisonment for a term which may extend to one month, or with fjie 
which may extend to five hundred rupees, or with both; 

or, if the summons, notice, or order is to attend in person or by agent, or to 
produce a document in a Court of Justice, with simple imprisonment lor a term 
which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both. 


Certain cases 0/ contempt mhich do not fall 
specifically under any ef the sections of 
Chapter X .:— 

1. A Bakrister, offended by the use of a 
strong expression on the part of a Judge 
while sitting in Court, sends an officer to the 
Judge’s private residence upon a pacific er¬ 
rand to ask fur an explanation. Held by 
nine Judges out of eleven, that the party 
sending the message and the party convey¬ 
ing it, are guilty of contempt of Court.—I n 
THE Matter oe Charles PtKt-ARU, Hsq.,u.a., 
AND Edmund Gkokge Kkancis, i Hydes' 
Rep. 79. [Peacock, C.J., and Wells, Nor¬ 
man, Levinge, Campbell, Seton-Karr, Raikes, 
Steer, Roberts, and Jackson, JJ, May, 1S63.] 

2. It is " a contempt of the Court," and full 
of danger to the administration of justice, 
that a suitor, on any pretext whatever, should 
communicate with a Judge, either by letter, 
or in conversation, or in any manner whatso¬ 
ever, otherwise than by public proceedings in 
Open Court, respecting the merits of any case 
in which he is interested, and which Is cither 


pending in the Court of such Judge, or likely 
to come before him.—W illiam TaYLkr v. 
RANiiv. Asmedh Koonwaw, 4 W. R. (Civ.) 
RG. [Loch and Norman, JJ. Dec. ii, 1865.] 

A W. 4 RRANT addressed to a police-officer to 
apprehend an offender, and to bring him 
before the Magistrate, is not a " summons, 
notice, or order " within the meaning of s. 172 
of the Penal Code; and the offence of abs¬ 
conding by an oftender, against whom a 
warrant has been -.u issued, is not punish¬ 
able under th.it section. Such a case niu.sl 
be dealt with under the Criminal Proce¬ 
dure Code.— Ql’ekn i \ Womesii Chundek 
Ghose, 5 W. R. 71: I Wym. 61. [Peacock, 
C.J., and Norman and CamplKrll, JJ. April 
18. 1866.;, 

S. 172 of the Penal Code applies to a 
who absconds to evade service of war¬ 
rant jib lied under ss. rR8 to 190 of the Code 
of Criminal Procedure, while s. 183 of the 
latter Code applies to a party who absconds. 
—In THE Matter ov Hosshin Manjee, 9 W. 
R. 70. [Loch and Glover, JJ. May 19, i86ti.] 


♦ As to the application of ss. 176,177, and 187 of this chapter to offences under spe¬ 
cial or local laws, see s. 40, supra. 

As to authority for instituting prosecutions under ss. 172 to 188 (both inclu8ive)| 
seethe o^Code of Criminal Procedure (Act V. of 1898), s. 195 (;) (a). 

As to procedure in case of offences described in ss. 1751 ^ 7^1 ^ 79 > 180, see the 

BCW^ode of Criminal Procedure (Act V. of 1898), ss. 480, 481, 482, and the Presidency 
Small Cause Courts Act (XV. of 188a), Ch. XIL 
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Sic, 173*} CONTEMPIS OF LAWFUL AUTHORITY, &e. [Cbm^.K. 


Asf accused person against whom a pro- 
^clamation has been Issued, must, until he has 
surrendered, be regarded as in contempt, and 
the Court will not entertain any application 
on his behalf.--QuBRN v, Bisheshuk Per- 
SHAD, 2 N.-W. P. 447. [Morgan, C.J., and 
Ross, Turner. Spankir. and Turnbull, JJ 
Dec. 3, 1870.] 

A WARRANT addressed to a nazir by a Civil 
Court for the arrest of a defendant in exe¬ 
cution of a decree is not a notice, summons, 
or order within the meaning of s. 17.2 of the 
Penal Code.—Q uern r. iiCAHOOK Ali Kh.vn, 
4 N.-W. P. 97. [Spankie, J. June 26, 1872. 

It is illegal to puni.sh a person under s. 
172 for absconding to prevent the execution 
of a warrant issued against him, as a warrant 
is neither a summons nor a notice, but is 
addressed to the officer required to execute 
if, not to the person whose aHentlantv )'i re¬ 
quired. Such :i case unist bi‘ ilcult with un¬ 
der the CnuiiM.il Pnuvdiire Code —Oi’kfv 
V Amir [ak, 7 .\ -W- P. ,n>j Spankie f 
May 38, 1875- 

A CoLi.EC‘iOR. who, in order to draw up a 
report for the inf<irni.'itioji of Government, 
holds a departmental inquiry into the con¬ 
duct c>f a tahsildar accused of extortion in the 
^discharge of his executive duties, is author¬ 
ized, under the pro\ision of Mad. Act III of 
1869, to isMie .summonses for the attendance 
of persons whose e\ idence may appear to him 
necessarv for the investigation In order to 
prove the i-ommifision of an offence under s 
172 of the Penal Ct>dc, the prosecutor must 
show that a summons, notice, or order has 
been issued, and th.it the accused knew, or 
liad reason to believe, that it had been issued 
To abscond to avoid the service of proi'css 
which ha.s not issued i.s no offence under s 
172 of the Penal Code Absconding does not 
necessarily imply change of plact*. but may be 
effected by concealment. If a perMui, having 


concealed himaelf before proceRS isRueSj con¬ 
tinues to do so after it has issued, he ab¬ 
sconds.— Skiniv.\sa Ayyangar V. Reg., I, L. 
R., 4 Mad. 393. ^Turner, C.J.. and Muttu- 
sami Ayyar J. Dec. 3 , 1881.] 

Except as provided in ss. 477, 480, and 
485 (of Act V. of 1B98), no Judge of a Cri¬ 
minal Court, or Magistrate, other than a 
Judge of a High Court, theRei'Order of Ran¬ 
goon, and the Presidency Magistrates, shall 
try any person for any offence referred to in 
s. 195 (Oi Act V. of rdpS), when such offence 
is committed before himself or in contempt 
of his authority, or is brought under his no¬ 
tice as such Judge or Magistrate in the course 
of a judicial proceeding. Nothing in s. 576 
or s. 482 (of Act V. of 1898) shall prevent a 
Magistrate, empowered to commit to the 
Court of Session or High Court, from hini' 
Milf committing any case to such Court, or 
^liall prevent a IVvs’deiu'v Magistrale from 
himself disposing of any ca^r iuslcad uf send¬ 
ing it for inquiry to another Magistrale.— 
(Vim. Pro. C'ode fAcl V of 1898,1, s, 487. 

S. J95 of the new Code of Criminal Pro¬ 
cedure (Act V. of 1898; lays down ■ ** No 
Court shall take cognizance of any offence 
punishable under ss 172 to t88 (both inclu¬ 
sive; of the Penal Code, except with the pre¬ 
vious sanction, or on the complaint, of the 
piiblif servant concerned, or of some public 
servant tn whom hr is subordinate. 

. . The s/metion referred to in this section 

may be expressed in general terms, and need 
not name the accused person , but it shall, so 
f.ir as practicable, specify the Court or other 
plat'c ill which, and the occasion on which, 
the offence was committed. When sanction 
is given irt respect of any offence referred to 
in this section, the Court taking cognizance 
(if the ('asu may frame a charge of .iny other 
offence so referred to which is disi'Ioscd by 
the tacts.' 


Prety. Mag. 
or Mag. of isr 
or and class. 
Uncog* 
59 iiinmons. 
Bailable. 

Not comp* 
Sanction. 


173 * Whoever in any manner intentionally prevents tbe serving on himself, 
Preventing service of sum- o*" on any other person, of any summons, notice, or 
mens or other proceeding, ot order proceeding from any public servant, legally com - 
^eventing publication there- such public Servant, to issuc .such siimmons, 

notice, or order, 

or intentionally prevents the lawful affixing to any place of any such summons 
notice, or order, 

or intentionally removes any such summoris. notice, or order from anyplace 
to which it is lawfully affixed, 

or intentionally prevents the lawful making of any proclamatioa^ under the 
authority of any public servant legally competent, as such public servjU|^xlirect 
such proclamation 10 be made, 

* As to author!^ for instituting prosecutions under ss. 17a to t8$ (bolk 
see the new Code of Criminal Procedure (Act V. of 1898), s, iqS (|) (aJ. 
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OF LAWFUL AVtHOHlTY, [Sikifi.' 

Adiitl be pniiliiied with simple imprisMiment for a term which may eKlcod 
to ofte or with fine wh^(A may extend to five hundred rupees, or irtd) 

bOdii 

or, if fte summons, notice, order, or proclamation, is to attend in person 
or by agent, or to produce a document in a C^urt of Justice, with simple imprison- 
ment for a tenn which may extend to six months, or with fine whi(A may 
extend to one thousand rupees, or with both. 


Refusing to sign a summons by an ac< 
Qused person 4 oe^ not constitute the ofTenrc 
gf int^tionally preventing the service of a 
summons on himself under s. 173 of the Penal 
Code.— Rug. v. K. 4 r.VA ms Fak/r, 5 Bom. H. 
C R. 34. [Newton, Oifg. C.J., and Turker, 
J. April IS, t86S.J 

A REFUSAL to give a receipt for a summons 
is not an offence upder k. 773 of the Penal 
Code.—/e BHOOnu>rr;mii:K I. L. R., 
3 Cal. fiai; 3 C. L. R. fc. "Markby and 
Mitter, JJ. Dec. 14. 1877. 


A RfiFi^sAL to receive a summons Is not an 
offence under s. 173 of the Penal Code.— 
Rso. r. PuNAMAua, 1 , L. R., 5 Mad. 19a 
[Kernan and Kindersley, JJ. April sB, 
7882.; 

A MERE refusal to sign a receipt for a 
summons is not an offence under 9. 173 or 
s. 180 of the Penal Code. —QirsEK-EMPRESS 
<rf. Kki^h.va GoBfND.i Das, !. L. R.. aoCal. 
35S. and Rampini, JJ. Aug. 2$, 

1892.1 


174.* Wh ^ver, being legally bound to attend in person or by an agent at a Any M«g, 
Non-attendance in obedi- certain place and time in obedience to a summons, 

notice, order, or proclamation proceeding from any SaiUbie. 
public servant legally competent, as such public ser- 
vant, to issue the same, 


enci- to an order from public 
servant. 


Intentionally omits to attend at that place or rime, or departs from the {riace 
where he is bound to attend before the time at which it is lawful for lum to 
depart, 

shall be punished with simple imprisonment for a term which may extend to. 
one month, or with fine wliich m.iy extend to five hundred rupees, or with both; 

or, if the summons, notice, order, or proclamation, is to attend in person or 
by agent in a Court of Justice, with simple impris^mment for a term which may 
extend to six months, nr with fine which may exlcnd to one thousand rupees, or 
with both. 


/llustraiiom. 


(a.) A, batng legally bound to appear before the Supreme Court at Calcutta In 
obedience to a jabpeena issuing from that Court, intentionally omits to appear. A has 
committed the offence defined in this section. 


(d.) A, being legally bound t> appear bsforea Zillah judge as a witness, in obedience 
to summons issued by that Ziliah Judge, intentionally omits to appear. A has committed 
the offence defined in this section. 


There is nothing in s. 219, Code of Cri' 
minal Proceduru (Act XXV, of 1861), whirh 
prevents an arcu.ted person who has forfeited 
his bail-bond by default of appearanre from 
being proceeded agal-n»t under s. 179 uf the 
Penal Code, notwithstanding that his surety 
has paid tjtntnaUy mentioned in the recog- 
M\ttek of TAjvoMunnr 


Tahoree, 10 W. R. 4. [Pbcar and Hob- 
honso. JJ. June 2. 1861.] 

S. 174 of the Penal Code does not apply 
to the rase of a defendant escaping from 
custody under a warrant in execution of a 
decree of a Civil Court.— Reg. e. SaRdar 
PAtHU, I Bom. H, C. R. 38. [Newton and 
Tucker, JJ. 12, 1863.] 


•ngitlk'a'RtborLty for instituting prosecutions under ss. 172 to l 83 (both ioelasivej, 
flCW WBif Codi^'AiiCrimitfial Proc^ure (Act V. of 1898), s. 195 (f) (a). 
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Whbrs a person disobeyed a proclaina- 
tion, it was held that he was punishable un¬ 
der 8. 174 .—Queen i*. Womesh Chunder 
Ghosb, 5 W. R. 71 ; I Wym. 61. , Peacock, 
C.Jv Norman and Campbell. Ij. April 
18, 1866.] 

The proclamation issuable under s. 259, 
Act Vlli. of 1859. cannot be legally affixed 
to the mai rutcherry of a defaulting witness. 
Before the provisions of that section can 
come into play, personal service of summons 
must be attempted. In the absence of pro¬ 
cess erf l*^al service, the Magistrate's order 
of imprisonment for contempt, under 5. 174 
of the Penal Code and s. 16S of the Code of 
Crhninal Procedure, was quashed.—Q uern 

V. HuK'iNATH CHOWDHR'S, 7 W. R. 5S. 
*^Kemp and Glover, J]. April 27, 1867 ‘ 

Magistrates may, under the Criminal 
Procedure Code, issue sllmmon^ for .service 
upon witnes.ses beyond the limits of theu 
districts.— Pro., Aug. iS. 1800. 3 .Mad. H C 

R. Ap. 5. 

A Magistrate can take rogni/ance of an 
offence under s. 174. Penal Code, committed 
against his own Court. An order of forfei¬ 
ture under s. 148. Code of Criminal Proce¬ 
dure, if substantially legal, c.'innot be di.^- 
turJ)ed for an immaterial error of proce¬ 
dure.—B^ijoo B.w;l e. Gl'N'otn Mis.sek. 8 

W. R. 61. [Jackson and Hobhouse. Jj. 
Aug. 13, i867,j Overruled by Queeu v. 
Chandra Sekhar Rny. 5 B. 1. R. Tfifi; 13 W. 
R. 66, in/ra. 

The Chairman of Municipal Cnrunti^Moii- 
ers appointed undr-r Act XW’I. ol 1S30. al¬ 
though a public servant, is not Ugal!) com¬ 
petent as .such to issue an order attend¬ 
ance before him. Hrld accordingly that 
disobedience of Mich an order was not an of¬ 
fence within s. 174 of the Penal Code.— Reg. 
V. Purshotam Vai.ji, 5 Bom. H C. R. 33 
[Newton, Offg. C.J-, and Tucker, J. April 
15,1868.: 

A CONVICTION under s. 174 of the Penal 
Code for having intentionally omitted to 
attend the mahalkari's kachahn to give evi¬ 
dence in a reveiiue-case under ss. 26 and 2p 
of Reg. XVll. of 1S27. though the suiumorN 
issued was duly served upon the accused,’ 
was not illegal.—R ko. r. \ara 1 n .vp r \ 
Comte, 5 Bom. H. C. R. 39. [Newton. (.Iffg. 
C.J., and Tucker. J. May 20, 1868 . 

A CONVICTION for non-attendance in obe¬ 
dience to an order from a public .wrvant, un¬ 
der ». 174, Penal Code, cannot be b;id, unless 
the person summoned was legally bound to 
attend, and refused or intentionally omitted 
to attend A witness was summoned by a 
Judge of a Small Cause Court to attend on 


a certain day to give evidence in a certain 
case. Before that day, however, the case ww 
adjourned, and the witness was not serv^ 
with a fresh summons or notification of the 
adjournment. Not having attended when 
the case was heard, he was fined. Held that, 
not having been re-summooed, the witness 
was not bound to attend.—I n thb Matter ov 
Srehnath Ghose, 10 W. R. 33. 
and Hobhouse, JJ. Sep. 8, ]8&.] 

Bep'oke a fine can be inflicted under 8.174, 
Penal Code, for non-attendance, it must be 
prov€<.l that .such non-attendance was in the 
nature of a wilful disobedience. — QuEBN «. 
l'N(Ji'N Lai.i.. I N.-W. P. 303. [Pearson 
and Turner. JJ, July 2. 1869 j 

Is India it not illegal to serve a sum¬ 
mons, notice, or order on a Sunday.—4 Mad, 
Jiir. 347. No. 1453, 1869. 

The defendant was arre.vted by warrant, 
and was rde.vsed on bail to appear before the 
.Magistrate on a specified day. The defend¬ 
ant appo.ired on that day, but the Magistrate 
being unable to Lake up the case, a verbal 
order wa.s given to the defendant to appear 
on the following day. This he omitted tu 
do, and wa.s convicted under .s. 174 of the 
Penal Code //c/rf that the conviction wa> 
good.— Pro., Jan. 18. 1870. 5 Mad. H. C. R. 
Ap, 15 

IIf.i u, overruling Pttijoo Haul v. Cun^tr 
Afixser /8 \V. R. t)ti. that A Magistrate can¬ 
not t;^kp rogni/nnre of an offence under s. 
174, Penal ('mle, riMiimillcd against his own 
('(Mirt, but is iHuind. under " 171 of the C'ode 
of Cnniiual I'roi cdure. lo case for 

Inal before another .Magistrate, The only 
case.s under the ('riminal Procedure Code in 
which a Sessions Judge or Magistrate can try 
a case in which he i.s himself interested, 
pointed out— Qi'khn v. Chanora Sekhar 
Ruv. 13 W. R. { 16:5 B. L. R. joo. [Jack- 
son and Glover, jj. April 23. i870-[; 

A Magistrate cannot issue a warrant of 
arrest against a witness under s. 260 of the 
Code of Criminal Procedure unletis he is first 
satisfied that the witness has disobeyed a 
iRitnmons which was .served on him. In or¬ 
der to make a person summoned as a witness 
liahle under s 174 of the Penal Code, the fact 
must be that he intentionally omitted to at¬ 
tend at the place or time mentioned in the 
sunmions, or iliat he wilfully departed from 
the pinre where he had attended before the 
time at which it was lawful for him to depart. 
—Qi'Hen fr. Svtmbklakd ; yL*ta^.ie..NAiiAiN 
Singh. 14 W. R. 20 and Dwarka 

nath Milter, JJ, July ao, 1870.] 

Th 8 .icnised was convicted upon a 
that he. I^eing summoned as a defendant in 


[ > 9 + 1 
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a case of troapaJ^s, left the Court without per* 
and thereby disobeyed the summons. 
The Sab-Magistrate gave the accused a ver¬ 
bal order to appear when required, but the 
Magistrate did not adjourn the case to any 
particular day. Held that the conviction 
was bad —Pko., Dec. 22, 1870. 6 Mad. H. C. 
R. Ap. 10. 

Queen v. Chandra Sekhnr Roy <.13 W. 
R. 66; 5 B. L R. 100), ruling that a Court 
before which an offence is committed under 
ch. 10 of the Penal Code cannot try the case 
itself, followed, notwithstanding the argu¬ 
ment of the Session.s Judge in this case that 
that ruling should apply only to certain cases 
under ch, 10,—CHi/rooKBHooj Bh vkthkk v. 
Mr* Macnaghten, 15 W. R. 2. [Bayley and 
Mitter, JJ. Jan. 18, 1871.] 

A MAHALKAKi invested with the powers of 
a Second-class Subordinate Magistrate can¬ 
not issue a summons under s. 8 of Act XJ. 

nor can a person be convicted under 
s\ 174 of the Penal Code for having disobey¬ 
ed such a summons so issued.—R eg. v. Vkn- 
KAJI Bhaskak, 8 Bom H. C. K. iq. [Lloyd 
and Kcmball, ]|. April 13, 1S71.' 

^ Accl'SF.d was summoned as a witness in a 
case to be heard on 27th May The sum¬ 
mons was not served personally on «arrused. 
but afhaed to the door of his house. On the 
appointed date the case was not taken up. 
but was adjourned by public proclamation 
until June 5th. On thi.s latter date acru.sed 
failed to attend. For this he was convicted 
of an offence under s. 174 of the Penal Code. 
There was no evidence that the summons had 
been brought to the knowledge of the acni.s- 
ed so as to require him to attend on the first 
occasion. Heltl that, on thegruuad of there 
being no evidence of the commissimi of an 
offence, the conviction must be quashed. 
The adjournment of .a trial bypuhlir procla¬ 
mation is irregular and objertionnblu.— Pro., 
Aug. I 1871, 6 Mad. H C. R. Ap. 29. 

A Magisi'k while tr.uciling Inhisdis- 
tricL tried a case partly at a place, and then 
fixed Sunday next at noon for further trial of 
the case, to be held in another village. On 
the Sunday the witnesse.s for the defence 
came to the village, but at 3 v. m. instead of 
noon. The Magistrate, after waiting an 
hour beyond the time fixed, moved to the 
next village, and .subsequently sentenced the 
defaulting witnesses, under s. 174 of the 
Penal Code, to one month's simple imprison¬ 
ment. The High Court on reference quash¬ 
ed the conviction.— Ql'ekn v. H.vrqobind 
Datta SfitKAit, 8'B. L. R. Ap- 12. [Jack- 
son and Mookerjee, ]]. Aug. 14, 1871.] 

A Sta-M.uiisiKArK convicted certain per¬ 
sons, under s. 174 of the Penal Code, of dis¬ 


obedience to summonses issued by him as 
tahsildar. Held that the convictions under 
the fir.st part of s. 174 were sustainable. 
Mad. Act HI. of 1869 gives a tahsildar power 
to Lssue summonses.— Pro., Npv. 30, 1871, 

6 Mad. H. C. R. Ap. 44, 

A WAKK.VNT issued under s. 76 of the Code 
of Criminal Procedure should be sealed, and 
.should describe the person to be apprehend¬ 
ed under it with reasonable particularity, .so 
that there may be no difficulty in establish¬ 
ing his identity, and should be subscribed 
With the name and full official title of the 
Magistrate issuing it. Where a warrant was 
defective in all the above particulars, the pri¬ 
soner apprehended under it was released by 
the High Court .—In rv James H.\STtSGS, g 
Bom. H. C. R. 154. [Sargent, J, Jan. 20, 
1872.J 

A coNviCTioK under s. 174 of the Penal 
Code for disobeying a verbal order of a Vil¬ 
lage Magistrate is good.— Pro., Feb. 20,1872, 

7 Mad. H. C. R. Ap. 3. 

BEFOkh ronvicting a person under s. 174 
of the Penal Code, it is necess.iry to prove 
that he had notice to appear at a certain time 
and place, and that he did not do so.—I n 
THE Maiter ok Shib PERSHAr 3 Chuckek- 
lUTTV, 17 W, R. 38. [Bayley and Markby, 
Jj. Mar. 9, 3S72.J 

Accl'skii was roTiMCtcd, under s. 174 of 
the Penal Code, of disobedience to a sum- 
iiion'i nddressttd to him as defendant in a suit 
brought bt'fore the Colirctur under Reg. VI 
of 1831. The .summons did not specify the 
plai'c at which his attendance w.is required. 
Ht'iif th.ti on ibis ground the conviction was 
lilfgal.—P fo.. Dec. 20. 1872, 7 Mad. H. C. 
R, Ap 14, 

Co.MV'L\iNVM a b.itla-peou. arrested de¬ 
fendant on a warrant, and asked him to fol¬ 
low him. Defendant promised to do .so. 
went into hts house on the pretext of fetch¬ 
ing ,1 turban, and absconded. Hrid that a 
ronv'iction under s. 174 of the Penal Code 
was illegal. — Pro.. Jan, 5, 1S75, 7 Mad. H. 
C. R. Ap 43. 

A Collector who. in order to draw up a 
report for the information of Government, 
holds a departmental inquiry into the con¬ 
duct of a tahsildar accus^ of extortion in 
the discharge of his executive duties, is au¬ 
thorized. under the provision of Mad. Act Ilf. 
of 1869. to issue summonses for the attend¬ 
ance of persons whose evidence may appear 
to him nei'essary for the investigation. In 
order to prove the commission of an offence 
under s. 172 of the Penal Code, the prose¬ 
cutor must show that a summons, notice, or 
order has Ikicm issued, and that the accused 
knew, or had reason lo believe, that it had 
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been iseued. To abscond to avoid the ser* 
vice of process which has not issued is no 
offence under s. 172 of the Penal Code. Ab¬ 
sconding does not necessarily imply change 
of place, but may be effected by concealment. 
If a person, having concealed himself before 
process issues, continues to do so after It had 
issued, he absconds.—Sar^vivASA Ayvangak 
V. Rbg., J. L. R., 4 Mad. J9J. [Turner, C.J-, 
and Muttusami Ayyar, J. Dec. 2, 1881.] 

A SUMMONS should be clear and specific in 
its terms as to the title of the Court, the 
place at which, the day, and the time of the 
day, when the attendance of the per.son sum¬ 
moned is required, and it should go on to 
say that such person is nut to leave the Court 
without leave, and, if the case in which he 
has been summoned is adjourned, without 
ascertaining the date to which it is adjourn¬ 
ed. Where a summons did not mention the 
place at which, or the time of the day when, 
the attendance of the person summoned was 
required, held that such person could not 
lawfully be punished under s. 174 of the Penal 
Code for non-attendance in ob^ience to such 
summons.— Empress v. Ram Sakak. 1 . L. R., 
5 All. 7. [Straight, J. July 7, 1882.J 

A SUMMONS issued by a tahsddar to a vil- 
lage'karnam to appear and give 111 formation 
required for the preparation of census, jama- 
bandi, and dual accounts, is nut within the 
purview of Mad. Act [If. of 18O9, and dis¬ 
obedience of such a summons is not an offenre 
under s. 174 of the Penal Code —^i’ekn v. 
Vanam Subr.\man\.\m, 1 L. R., s Mad. 377. 
[Muttusami Ayyar and Tarrant, JJ Aug. 5, 

1882. ^ Overruled by Queat-Eviprci^s v. 
Subbana^ I. L. R., 7 Mad. 197. infra. 

The provisions of s, 174 of the Penal Code 
are not in conflict with the .special provisions 
of ss. 15 and 16 a‘‘ Reg. IV. of 1816 iMad.j. 
Jn ordinary cases disobedience to the sum¬ 
mons of a village-munsif should be dealt 
with under the Regulation. But if arharge 
is laid under the Penal Code, the Criminal 
Court mu.st deal with it.—Q uekn v, Rama- 
CHANDRAPPx, I. L. R., 6 Mad. 249 i^Turncr, 
C.J., and Muttusami Ayyar, J. Jan. 2s 

1883. ] 

(7ndsr Mad. Act III of 18^, Collectors 
and their subordinate officers may issue a 
summons for the purpose of any inquiry, 
however general, which they are empower^ 
to make for the purpose of administration.— 

8 UEEM-EmPRESS ffl. SUBBANA, J. L R.. 7 
ad. 197. [Turner, C.J.. and Kernan, Kin- 
dersley, and Muttusami Ayyar, JJ. Sep. a8, 
1883.] Overrules Qiteen v. Subra- 

nMnyam, I. L. R., 5 Mad. 377, sup^a. 

S» 160 of the Code of Criminal Procedurf*, 
wbicb authorizes a police-officer making an 


investigation under ch. 5 of the Code to re¬ 
quire the attendance before himself of any 
person (within certain limits) who appears to 
be acquainted with the circumstances of the 
case, does not empower such o0icer to reqiure 
the attendance of an accused person to answer 
the complaint made against him.— Queen- 
Kmpre&s Saminada, I. L. R., 7 Mad. 974- 
[Turner, CJ-, and Kernan, Kindersley, and 
Muttusami Ayyar, JJ. Nov, 15, 1883.] 

A MAN who. in obedience \o a summons to 
appear and answer a criminal charge, at¬ 
tends a Magistrate's Court, but, finding the 
Magistrate not present at the time mention¬ 
ed in the summons, departs without waiting 
for a reasonable time, is guilW of an offence 
under s. 174 of the Penal Code.—Q ueen^ 
Empress Kisan Bapu, I. h R., to Bom. 
93. Nanabh.'ii Haridas and Wedderborn, 
JJ. Aug. 18, i88s*J 

Any police-oflficer making an investigation 
under ch. xiv. of the Code of Criminal Pro- 
riidiirc (Information to Police, and their 
Powers to Investigate) may, by order in writ¬ 
ing, require the attendance before himself of 
any person being within the limits of his own 
or .my adjoining station who, from the in¬ 
formation given or otherwise, appears to be 
arq iia i n ted with the ci ream stances of the 
rasr;; and such person shall attend as so re¬ 
quired.—Crini. IVo. Code (Act V. of 18981, 
s. 160. 

Where a summons to a witness, issued 
under Act III. of iHdg (Madras), was .-shown 
to a person and taken bark, firld that the 
summon.s had not been served.— In rc Kup- 
p\N, 1 . L. R.. II Mad. 137. ;^MuttusaTni 
Ayyar and Parkar, JJ. Sep. 27,1887,] 

A REVSNUE-OPFICSR Sent a yadast to a 
Third-class Magistrate, charging a certain 
person with having disobeyed a summons 
issiuaj by the revenue-officer. The Third- 
t'lriss Magistrate thereupon tried and convict¬ 
ed the .'irrused under s, 174 of the Penal 
Code. The District Magistrate referred the 
r.ase on the ground that the conviction was 
Kad under s. 5.1^ (b) of the Code of Criminal 
Procedure, field that as the yadast amount- 
'■d to a complaint within the meaning of s. 4, 
.'ilfhough the complainant was not examined 
on oath as required by h, 200, the conviction 
was not illegal,— Quhen-Empricss r. MoNir, 
1 . I.. R., 11 Mad. 443. [Muttusami Ayyar 
and Parker, JJ. July i8, 1888.J 

The accused, who were parties to a peti¬ 
tion pending in a District Court, were sum* 
moned by a tahsildar to give evidence oa an 
inquiry by him as to whether or not the peti<- 
tioner was a pauper. They omitted to ai^ad 
on the .summons, and were charged, in re¬ 
spect of such non-attcfidanccj under s, 174 
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C^.9C.] CONtg^h^ OF LAWFUL AUTHORITY, &c. 


qfr ibe Penai Code, and were convicted. 
iUiA ttiat the conviction Was bad, the tab • 
siMsr not betn? anthorued to Usue the sum¬ 
mons under Act III. of (Madras).— 
QUtaN-EMPRBSS V. V^RATHAPPA CHETri, 
r L. R., I a Mad, 297. [Collins, C.J., and 
^ Muttusami Ayyar, J. Mar. 7, 36, 1889.] 

!t U not an offence under the Penal Code, 
8. 174, to disobey a summons issued by a 
British Magistrate directing the person sum¬ 
moned to appear before him at n place out¬ 
side British territory.— Queen-Empress v. 
Parakga, I. L. R., 16 Mad. 463. [Muttusami 
Ayyarand Shephard. JJ. Mar. 29, 1893.] 

Thb offence contemplated by s. 174, Penal 
Code, is an omission to appear at a particu¬ 
lar time and at a particular place before a 
specified public functionary. Where, there¬ 
fore, the public servant was absent on the 
date fixed in a summons, hgld that the per¬ 
son summoned could not be convicted under 
this section, though he faileil to attend, hav¬ 
ing the intention to disobey the summons.— 


Quebn-Emprbs.s V. KatsuTApPA, I, L. Ff., 
26 Mad 31. [Subramania Ayyar and Bod- 
dam, JJ. Oct. i6, 1896.] 

In a summons case, on the day fixed for 
trial, an appearance was made on behalf of 
an accused person by his mukhtarwho asked' 
the Magistrate under s. 205 of the Code of 
Criminal Procedure to dispense with the per¬ 
sonal attendance of the accused. The Ma¬ 
gistrate, however, regarding the non-attend¬ 
ance of the accused as a contempt of Court, 
called upon him to show cause why he should 
not be prosecuted iinder s. 174 of the Penal 
Code for nun-attendance on service of sum¬ 
mons. Held, that the accused did make an ap¬ 
pearance, though not a personal appearance, 
on ser\'ice of summons; but that he did not 
personally attend should not, under the cir¬ 
cumstances, have been regarded as an offence 
under s. 174 of the Penal Code,—D urua 

Uas Rakhjt I’. Umesh Ciiunuka Sen, I. L. 
R., 37 Cal. 9S5. [Prinspp and Handley, JJ, 
June 15, rgoo.j 


175* Whoever, being legally bound to produce or deliver up any document 
Omission to produce docu- public servant as such, intentionally omits so 

mem to public servant by per- lo produce or deliver up the same, shall be punished 
son legally bound lo produce simple imprisonment for a term which may ex¬ 

tend to one month, or with fine which may extend to five 
hundred rupees, or witli both; 

or, if the document is to be produced or delivered up lo a Court of Justice^ 
with simple imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

Illustration. 


Conft in 
which offence 
committed 
subject to 
pTovtaions of 
ch. : or (if 
not committed 
in Court}, 
Presy. Mag. 
or Miw. of zit 
or xniTclaM. 
Uncog. 
Summona* 
Bailable. 

Not comp. 
Sanction. 


A, being legally bound to produce a document before a Zillab Court, intentionally 
omits to produce the same. A has committed th^ offence defined in this section. 


When any Civil, Criminal, or Rcvrtiiu: 
Court is of opinion that there h ground fur 
inquiring into any ofTenre referred to in 
s. I95i rummitted before it or brought 
under its notice in the ouursc of a judicial 
proceeding, such Court, after m.iking any 
preliminary inquiry that may be necessary, 
may send the case for inquiry or trial to thr 
nearest Magistrate of the first-class, and may 
send the accused in custody, or take sufficient 
security for hrs appearance before such Ma¬ 
gistrate; and may bind over any person to 
appear and give evidence on such inquiry or 
trial. Such Magistrate shall thereupon pro¬ 


ceed according to law, aitd 1/ upon complaint 
tKade and rrcordrd undrr s, 2vo, and may, if 
he is authorized under s. 192 to transfer 
rasc.s, transfer the injjuiry or trial to some 
other Punipetent Magistrate.—Crim. Pro. 
Code (Act.V’. of 1898*, s. 476. 

When any such ofTeure as is described in 
s. 175, 178, 179. 180, or 228 of the Indian 
Penal Code, is committed in the liew or 
presenre uf any Civil, Criminal, or Revenue 
Court, the Court xn.ay cause the offender, 
whether he i.s a European British subject or 
not. to be detained in custody; and at any 


* As to procedure in case uf offences described in ss. 175, 178, 179, and 180. see the 
tow Code of Criminal Procedure (Act V. of 1898), ss. 480, 481, 482, and the Presidency 
Small Cause Courts (Act XV. of 1882), Ch. Xll. 

As to authority for instituting prosecutions under ss. 172 to 186 (both inclusive), 
aoe the new Code m Criminal Procedure (Act V. of 1898), s. 195 (i) (a). 
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time before the rialag of the Court on the 
same day mayj if it thinics fit, take c^nizahcc 
of the offence, and sentence the of^nder to 
fine not exceeding two hundred rupees, and, 
in default of payment, to simple imprison¬ 
ment for a term which may extend to one 
month, u nless such fine be sooner paid. No¬ 
thing in s. 443 or 444 shall be deemed to ap¬ 
ply to proceedings under this section.—Crim. 
Pro. Code (Act V. of 1898), s. 480. 


A Court other than the High Court, «tc., 
can try persons for offences committed Irih 
fore itself only in cases to which s. 477, 480, 
or 485, is applicable; and none of these sec¬ 
tions is applicable when the accused is charg¬ 
ed under s. 175 of the Penal Code —Queen- 
Empress Seshayya, I. L. R-, 13 Mad. 24. 
[Collins, C J., and Wilkinson, J. Mar. 28, 
1889.] 


176 * Whoever, being legally bound to give any notice, or to furnish in- 
Omission to eivo not.ee or formation on any subject to any public servant as such, 
information to public servant intentionally omits to give such notice, or to furnish 
by person legally bound to such information in tlie manner and at the time ro 
^**^’^* quired by law, shall be punished with simple im¬ 

prisonment for a term which may extend to one month, or with fine which may 
extend to five hundred rupees, or with both; 


OT, if the notice or information required to be given respects the commission 
of an offence,! or is required for the purpose of preventing the commission of 
an offence,! or in order to the apprehension of an offender*! with simple imprison¬ 
ment for a term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 


Jn this section tho word " uilcnct ha-s the 
same meaning when the thing pnuishablr 
under the special or local law punishable 
under such law with imprisonmeiii for a Icnii 
of six months or upwards, whcth^"r \^ith or 
without fine.—S. 40, Penal Code. 

Every person, whether within or without 
the presidency-towns, aware of the commis¬ 
sion of, or of the intention of any other per¬ 
son to commit, any offence punishable tinder 
the following sections of the Indian Penal 
Code (namely), 121, 121A, \22, 123, 124, 
124A, X2S, 126. 130, ‘143, 144, 145 - 147 ' 
148," 302. 303, 304 382. 392. .IQ.'l- 394. 395. 
396, 397 . 39 ^^. 399 - 4»2, 435 - 4.3b, 449, 450, 
456, 457, 458, 459, and 460, shall, in the ab¬ 
sence of rea.sonabIe excuse, the burden of 
proving which shall lie upon the person so 
aware, forthwith give information to the near¬ 
est Magistrate or police-officer of such com¬ 
mission or intention. For the purposes of 
this section the term " ojfencc " includes any 
act committed at tiny place out of Fritish 
India tvkich would constitute an offence if 
committed in British India. — Crim. Pro. 
Code (Ac V. of 1898*, s>. 44. 


E\ EKS village-headman, village-account¬ 
ant, village-watchman, village-police-officer, 
owner or occupier of land, and the agent of 
any such owner or ocnipier, and every ofiicer 
employed in the collection of revenue or rent 
of land on the part of Government or the 
Court of Wards, shall forthwith communicate 
to the neare.st Magistrate, or to the officer in 
charge of the nearest police-station, which¬ 
ever IS the nearer, any information which he 
may obtain respecting— 

\a} the permanent or temporary residence 
of any notorious receiver or vendor of stolen 
property in any village of which he is head¬ 
man, accountant, watchman, or police-officer, 
or in which he owns or occupies land, or is 
agent, or collects revenue or rent; 

(b) the resort to any place within, or the 
pa.s 5 age through, such village, of any person 
whom be know.s, or reasonably suspects, to 
be a thug, robber, escaped convict, or pro¬ 
claimed offender; 

(c) the commission of, or intention to com¬ 
mit, in or near such village any non-bailable 
offence, or any offence punishable under 


* In s. 176, the word offence has the same meaning when the thing punishable 
under the special or local law as defined in as. 41 and 43 is punishable ander such law 
with imprisonment lor a term of six months or upwards, whether with or without fiae.-*- 
See s. 40, supra. 

As to authority for instituting prosecutions nnder s. 176, see the new Code o( Cri¬ 
minal Procedure (Act V, of 1898), s. IQ3 (0 (flh 

f As lo medning ul " olTencc '' and " offender/’ see s. 177, explanation, in/ra^ 
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H 7 i Of 148 of the Indian 

Fenai Code; 

Id) the occurrence, in or near such village, 
of any sudden or unnatural death, or of any 
death under suspicious circumstances; 

(#) the commission of, or intention to com¬ 
mit, at any place out of British India near 
such village, any act which, if committed in 
British India, would be an offence punishable 
under any of the following sections of the 
Indian Penal Code, namely, 302, 304, 382, 
39*1 393 . 394 . 395 . 39^, 397 . 398, 399, 402, 
435 . 436. 449. 450, 457 . 4 S«. 459 . and 460; 

(/) any matter likely to affect the main- 
tenance of order or the prevention of crime, 
or the safety of person or property, respect¬ 
ing which the District Magistrate, by general 
or special order made with the previous sanc¬ 
tion of the Local Government, has directed 
him to communicate information.—Crim. 
Pro. Code i,Act V. of 1898), h. 45. 

A PKISONKR cannot be punished under 
s. 118, as there was no omission of an act 
which he was bound to perform which facili. 
tated the commission of an offence: but he 
should be convicted under s 176, Penal Code, 
as he was bound to report under s. 138, Act 
XXV, of i8ji, fcfter he was informed‘of the 
robbery.—G ovt. v. Kesree, i Agra H. C. R. 
37. [Turner, J,. and Spankie. Olfg. ]. Di-c 
37, 1^6.] 

Thk refusal of a person to join in a daroity 
does not imply a knowledge on his part of 
the commission of that oflcnce, 4ir render him 
liable to punishment under s. 176 oF the PeiinJ 
CcmIc, for intiMuioiial omissum to give notice 
or iuforiiKttioii tor the purpuse of preventing 
the commission of an oftence.—QuUKM v. 
L.vhai MtiNDAL, 7 W. R, 29, "Kemp and 
Maricby, Jj. Keh 5, 1867.,. 

The karnam of a village is not bound to 
report the commission of offences other than 
those specified in s. 138 of the Criminal Pro¬ 
cedure Code. The village-munsif is bound 
to report the commission of all offences com- 
mittra in his village to such person and in 
such manner as may be most likely to be ef¬ 
fectual for the apprehension of the o^enders. 
—Pro,, Mar. 12, 1867: 3 Mad. H. C. R. 
Ap. 30. 

A CiiAROi should distinctly set forth the 
particular offence in respect of W'hich the ac¬ 
cused either uniitted to give information, or 
gave infermation which he knew to be false, 
and it should appear precisely what his duty 
was in the )t>atter.—-Q ueen r. Moosubkoo. 
8 W. R. 37. [Jackson .md Hobson, Jj. July 
8, 1867.] 

S. lydoftbe Penal Code applies to persons 
upon whom an obligation ].s imposed by law 

[ I 


to furnish certain information to public ser* 
vants, and the penalty which the law provides 
is intended to apply to parties who commit 
an intentional breach of such obligation.-^l:! 
THE Matter of PhoolChandBrojobasseb. 
16 W. R. 35. ,[Kemp and Glover, JJ, July 
1871] 

Intentional omission is the gist of the 
offence of a zemindar omitting to give infor¬ 
mation regarding an offence.— In the Mat¬ 
ter OK Lucumu.v Pershad Gorgo, 18 W. R. 
22. [Kemp and Glover, JJ, June 24, 1872.J 

The duly imposed by Act X. of 1872,5 90, 
upon village-headman, &c., of giving inform¬ 
ation as to the occurrence of any sudden or 
unnatural death, is intended to apply only 
when :>iich occurrence takes place at or near 
the village of which he is headman, or in 
which he owns or occupies land, &c. Resi¬ 
dence in a dwelUng-hou.se belonging to an¬ 
other is not occupation of land within the 
meaning of the section. The liability of the 
resident agent of an, owner, under the sec¬ 
tion, arises when the owner is not resident, 
and has no personal knowledge of the fact 
required to be reported ; where the owner 
has such knowledge, the liability attaches to 
him —In thk Matter 01 Mudhoosoodi'n 
C’hi'c khrbuttv, 23 \V R. 60. Jackson and 
M'-Donell Jj. April 8. 1875.] ' 

Thl prtivision.s of s. 90 of the Criminal 
PriKieilure Code should not be put in force 
Again ■‘I one who has omitted to give inform¬ 
ation to the police of :in ollence liaving been 
ciiintiiitti d ill where the police have ac¬ 
tually obtained -iiirli information from other 
^uuree^ — In iiir Matter ok Sashi Bhusan 

CHITKRMirill . KaiI'KF^s I*. S,\sHI BhOSAK 

Cir'CKR. 1 . J. R . 4 Cal 623. [Ains- 
lie and Broughton, JJ. Dec. 17. 1878.] Re¬ 
lied on in Qnf>e»-hmprpf<': v. Go/url 
1 . L, R., 20 Cal. 316, m/rn. 

K WAS convicted under s. 176 of the Penal 
Code of having intentionally omitted to in¬ 
form the police of the presence of V<. a pro¬ 
claimed offender, at a certain village. It was 
presumed by the Court that V was a proclaim¬ 
ed offender, because it was proved that the 
property of V had been attached under the 
provisions of s. 88 of the Code of Criminal 
Procedure. 1882. Held that the prosecutor 
was bound to prove the fact of proclamation. 
A person legally bound to give information 
to the police of the pre.sence of a proclaimed 
offender at a certain place ought not to be 
prosecuted for omitting to give such informa¬ 
tion where the police are already aware of the 
fact,—fn re Pandya, I. L. R,, 7 Mad 436- 
[Brandt, j, April 2, 1884 1 

Held {per Prinsep and Maepherson, JJ-).— 
It is not necessary, in order to support a con- 
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viction under s. 176of the Penal Code against 
a person failing arithin the provisions of 5. 4^ 
Ox the Criminal Procedure Code for not giv> 
ing information of an occurrence falling un¬ 
der cl. (d) of that section, to show that the 
death artually occurred on his land, when the 
circumstances disclosed show that a body has 
been found under circuinstances denoting 
that the death was sudden, unnatural, or sus- 
,ptd6us, the finding of the body being a fart 
from which a Court might reasonably infer, 
in the absence of evidence to the contrary, 
that the death took place there. Held {per 
Mitter, JO-—It is necessary, to secure a con¬ 
viction in the latter case, to prove that the 
death took place or occurred in the village 
or on the land of the accused, and the find¬ 
ing of a body there does not of itself aiford 
that proof.— Matoki Missrk 7'. Queen-Em¬ 
press, I. L. R., II CaJ. 6 ig. [Witter, Mac- 
pherson, and Prinsep, JJ. May 13, 1883,] 
Under s. 45 of the Code of Criminal Pro¬ 
cedure, every owner or occupier of land is 
bound to report the occurrence therein of 
any sudden death. The head of n Nayar 


family was convicted and fined, under s. 176 
of the Penal Code, for not reporting a sudden 
death in the family-house, fffid (fotlowing 
former decisions of the Court) that the con¬ 
viction was illegal, because s. 45 of the Code 
of Criminal Procedure does not apply to dm 
owner of a house.*— Qusen-£m PRESS v. Acku* 
THA, 1 . L. R., I a Mad. pa. [Collins, C.J, 
and Muttusami Ayyar, J. Oct. aa, iSW.] 

Where one of several persons bound to 
give information to the police under s. 45 of 
the Criminal Procedure Code gave such in¬ 
formation as to the connmission of a murdeti 
in consequence of which a police-officer ar¬ 
rived in the village shortly after the occur¬ 
rence, held that the fact that other persons 
who might possibly also be bound to give 
that information had omitted to do so was 
no ground for their prosecution and convic¬ 
tion of an offence under s. ryd of the Penal 
Code. In the Mattef of the Petition of Sashi 
Rhusan Ckuckrabutty (I. L. R., 4 Cal, 623) 
relied on.—Q ueen-Empressv.GopalSingh, 
]. L. R., 20 Cal. 316. [Pigot and Ramptni, 
JJ. Aug. 24. 189a.] 


177.* Whoever, being legally bound to furnish information on any subject 
Furnishing false informa- lo any public servant as such, furnishes, as true, in* 
tion. formation on the subject which he knows or has reason 

to believe to be false, shall be punished with simple imprisonment for a term 
which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both; 

or, if the information which he is legally bound to give respects the com¬ 
mission of an offence,t or is required for the purpose of preventing the commis¬ 
sion of an offence,! or in order to the apprehension of an offender,! with imprison- 
inenl of either description for a term which may extend to two years, or with fine, 
or with both. 

Illustrations. 


(a.) A, a landholder, knowing of thft commission of a murder within the limits of his 
estate, wilfully misinforms the Magistrate of the district that the death has occurred by 
accident in consequence of the bite of a snake. A is guilty of the offence defined in this 
section, 

(&.) A, a village-watchman, knowing that a considerable body of strangers has passed 
through his village in order to commit a dacoity in the house of Z, a wealthy merchant 
residing in a neighbouring place, and being bound, under cl. 5, s. 7, Reg. Ill., 1821,t of the 
Bengal Code, to give early and punctual information of the above fact to the officer of the 
nearest police-station, wilfully misinforms the police-officer that a body of suspicious char¬ 
acters passed through the village with a view to commit dacoity in a certain distant place 
in a different direction. Here A is guilty of the offence defined in the latter part of thla 
section. 


* In s. 177, the word offence has the same m .-aning when the thing punishable 
under the special or local law as defined in ss. 41 and 42 is puntihabU under such law 
with imprisonment for a term of six months or upwards, whether wiih or without finta—> 
See B. 40, supra. 

As to authority for instituting prosecutions under s 177, see the new Code of Cri¬ 
minal Procedure (Act V. of 1S98), s. 195 {/) (a) 

t As to meaning of offence” and ** offender,” see s. 177, explanation, tn^a. 
i Ben. Reg. III. of 1821 has been repealed by Act XVII. of l86fl. See now s. 45 
of the new Code of Criminal Procedure (Act V. of 1898). 
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ExploncUionP^lii section 176 and in this section the word “ oSence” in; 
eludes any act committed at any place out of British India, which, if committed 
in British India, would be punishable under any of the following sections, namely, 
30*. 304. 38*1 392. 393. 394, 395. 396, 397. 398, 399i 402, 435 i 438. 449. 4S<i. 
457i 45°^ 459f and 460; and the word “offender*' includes any person who is 
allied to have been guilty of any such act. 


In this section the word “ offence " has the 
same meaning when the thing punishable un- 
der the special or local law is punishable un¬ 
der such law with imprisonment for a term 
of six pionths or upwards, whether with or 
without fine.—S. 40, Penal Code. 

To sustain a conviction under s. 177, it is 
not necessary to prove a fraudulent intention. 
It is quite sufficient if it is shown (i) that the 
accused was legally bound to furnish informa¬ 
tion, and (2) that he furnished as true what 
he either knew or believed to be false.—Weir, 
pp. 48-50. 

Village-officers in Madras are not legally 
bound to furnish infurnialiun on every matter 
connected with their iiutifs.—Weir, p. 49. 

Onk Yesu gave accused four annas to pur¬ 
chase a stamp for him (Vesu). The accused, 
on being asked his name by the stamp-col¬ 
lector, said, "Yesu,'’ instead of giving his 
own name. Hrld that this amounted to the 
offence of giving false informal ion nndt*r s. 
177, and not Jo the ofTonre of rlicating by 
personation.— Rko. r Rv(;ho;i bi\' Kwoji, 
[\ Bom. If. C. U. 42, I ('ouch. and 

Newton, |. Mar. 6, 1867. , 

S» 177 of the Penal Code docs not .apply to 
the case of any fyerson who is cxamincMl by a 
police-officer making a false statement, but 
to oases where, by law, landholders or village- 
watchmen are bound to give information, 
and to other analogous cases of the same 
description.—Q itekn 7». Luckhee Singh, 12 
W. R. 23 [‘Jackson and Mitter, J). July 
5, 1869.] 

An omi.ssion to give information that a 
crime has been committed does not, under 
s. 107 of the Penal Code, amount to abetment, 
unless such omission involves a breach of a 
legal obligation. A private individual is not 
bound by any law to give information of any 
offence which he has seen committed.— 
Queen v. Khadim Sheikh, 4 B. L. R. A. Cr. 
7. [Loch and Glover, JJ. Nov. 23, 1869.J 
But see s. 44 of the Criminal Procedure Code 
(Act V. of J898). 

Certain vaccinators were charged with 
furnishing false returns to their official supe¬ 
rior. The Magistrate found as a fact that 


the returns furnished were false, but acquitted 
the defendants on the ground that they were 
not ' ‘ legally bound " to furnish information 
within the meaning of s. 177 of the Penal 
Code, //eld that s. 177 embraces every case 
in which a subordinate may seek to impose 
false information upon his superior. The 
defendants in the present case were public 
servants, and part of the duties which they 
undertook was to make true returns to their 
official superior. To make false returns was 
therefore an offence.— Pro., Dec. 21, 1871, 6 
Mad. H, C. R. Ap. 48. 

Under Act V. of 1861, a police-officer is 
bound to communicate information to hi.s 
superior officer regardingthe commission of 
a riot affecting the public peace, and to make 
an entry thereof in the diary which he is re¬ 
quired by s. 44 of that Act to keep, and the 
omission to give such information brings him 
within the purview of s. 177 of the Penal 
Code.—I.N THE Matter op Sved Futteh 
MAH oau:ij, 31 W. R. 30. [Remp and Glover, 
j[. 1311.17,1874.]' 

To make a fal.se entry in a diary kept by a 
Guwrnmenl servant, and sent to his official 
superior in pursuanceof adepartmental order, 
is an offence within the meaning of s. 177 ol 
tin; Penal Code.—Vi RASA Ml MUDALI v. Rkg-, 

I. L. R , 4 Mad. 144. [Kindersley and Mut- 
tusami Ayyar, JJ. Sept. 9, 1881.J 

A PERSON attempted to obtain his recruit¬ 
ment in the police of a district by giving cer¬ 
tain information which he knew to be false 
1(1 the District Superintendent of Police. 
//Hd that such person had not thereby com¬ 
mitted an offence punishable under s. 177 or 
s. r88 of the Penal Code, or the offence of 
attempting to "cheat," within the meaning 
of s. 415 (ff that Code.—E mpress v. Dwarka 
Prasad, I. L.R.,6All.97. [Tyrrell,]. Sep. 
25. 1883.] 

The information which, under the second 
branch of s. 177 of the Penal Code, a per¬ 
son is legally bound to give " for the purpose 
of preventing the commi.ssion of the offence," 
relates not to the commission of offences 
generally, but to the commission of some 
particular offence. P, a constable, was em- 


This explanation has been added by the Indian Criminal Laws Amendment Act 
(IILof 1894). B. 5. 
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to imke his rounds by ni^, «td call 
at houses ol the notorious bad characters 
on his beat who were under poUce-superrisiofl; 
and to ascertain whether they were indoors 
or not. On one occasion, having made his 
rouodSf he falsely stated to his superior of¬ 
ficer, as to some of these people, that they had 
been inside their houses, when, as a matter of 
faict, thw had not. Upon these facts the 
Deputy Ma^strate was of opinion that ''the 
information which the accused was required 
to give, and which he falsely furnished, was 
information required for the purpose of pre¬ 
venting the commission of an offence, and 
therefore the offence made out fell under the 
second part of s. 177 of the Penal Code." 
He accordingly sentenced the accused to be 
rigorously imprisoned for six months. On 
appeal the Sessions Judge declined to inter¬ 
im. An application was, therefore, made to 
the High Court on behalf of the accused and 
a rule obtained. The judgment of the Court 
(Wilson and Tottenham. JJ.) wa.s as fallows: 
Wilson, J,—The accused in this case was 
charged and convicted under s, 777 of the 
Penal Code. This section contains two 
branches. The first branch of it runs thus - 
"Whoever, being legally bound to furnish 
information on any subject to any public ser¬ 
vant, as such, furnishes, as true, information 
on the subject which he knows or has rea.son 
to believe to be false, shall be punished with 
simple imprisonment for a term which may 
extend to six months, or with hue which may 
extend to one thousand rupees, or with both." 
This deals with the simple case of a person 
who, being bound to [urnlsh true information 
to a public servant, furnishes false informa¬ 
tion to him, and, under this part of the sec¬ 
tion, the maximum punishment is six months' 
simple imprisonment with or without fine. 
The second branch of the section is express¬ 
ed thus: "Or if the information which he Is 
legally bound to give respects the commis¬ 
sion of an offence, or is required for the pur¬ 
pose of preventing the commission of an of- 
lencej or in order to the apprehension of an 
offender, with imprisonment of cither des¬ 
cription for a term which may extend to two 
years, or with fine, or with both.” The facts 
found against the accused were these. He 
was a constable, and was employed on what 
is described as round-duties—that is to say, 
it was his duty to make his rounds by night, 
and. to call at the houses of the notorious 
had characters on his beat who were under 
police-supervision, and to ascertain whether 
they were indoors or not. And on one 
occasion, having made his rounds, he falsely 
Stated, as to some of these people, that they 
had been inside their houses, when, as a 
matter of fact, they had not. Now, that was 
information which he was bound to furnish 


to a public servant, that is to iSEy^ 10 his 
Boperiora, and tt is found that hO 
made a false statement; therefore his otttaoe 
comes under the drat part ol the lectton- 
But he has been convicted under the second 
part of It on the ground that the infoimatioa 
was required for the puroose of preventing 
the commission of an ofmnce. i think that 
must mean, not for the purpose of prevent¬ 
ing the commission of offences generally, or 
rendering the commission of them more 
difficult, but for the purpose of preventing 
the commission of some particular offence. 
That Lieing so, the case does not come within 
the second part of that section. It follows, 
therefore, that the sentence which was passed 
was one which ought not to have been passed. 
The prisoner was sentenced to six months' 
rigorous imprisonment, whereas the maxi¬ 
mum punishment to which he could have 
been sentenced was six months' simple im¬ 
prisonment. It appears that he has already 
undergone three months* rigorous imprison¬ 
ment, which he ought not to have been sub¬ 
jected to. and therefore the justice of the 
case requires that the three months' rigorous 
imprisonment which he has undergone should 
be taken ab equivalent to the terra of simple 
imprisonment, to which alone he could have 
been legally sentenced. He will, therefore, 
now be released from imprisonment, the 
sentence of six months' rigorous imprison¬ 
ment which was passed upon him, being re¬ 
duced to one of simple imprisonment from 
the date of the conviction to the present date. 
— In the M\tter of the pRnfroN ok 
. pANATnu.A V. Quee»-Em- 
PRFSs, I. L. R., 15 Cal. j86. [Wilson and 
To'tenham. JJ. Dec. 21, 1687.] 

A M.\oi:)rRATE issued prtx'esses for the at¬ 
tendance of the accused on the complaint of 
the Land Acquisition Deputy Collector for 
having given false informatlofi within the 
terms of 177 of the Penal Code and s. to 
of the Land Acquisition Act in certain writ¬ 
ten statements that they had made to the 
Collector. The complaint was that the writ¬ 
ten statements were false. The documents, 
however, contained more than one statement 
of fact. Neither in the complaint rnade by 
the Deputy Collector nor in his examination 
by the Magistrate, was any reference made 
to any particular statement made by either 
of the accused as being a false statement, nor 
had the Deputy Collector put in the written 
statements, upon which he desired to pro¬ 
ceed either with his written complaint or at 
the time of his examination by the Magis¬ 
trate. Held that the complaint was bad and 
the case should not be allowed to proceed hi 
its present form. The Magistrate was bound 
to require from the complainant the written 
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ttakmenls «ii which the proeeecUngB were khst «. Umbsh Chandra Sen, I. L«R.| 97 
kwud/td, aad alto to ascertsin from him the Cal. 985. [Prineep and Handley, JJ« Jaw 
partiouUtf atatemaat or stafcementa on which 15, 1900.] 
the acscasatloa was made.—^D urqa Das Ra- ' 


178.* Whoever refuses to bind himself by an oath “ 01 aflSrmatioii ”t ^ cJSitt- 
RcfiisiDf oath or affirmation State the truth, when required so to bind himself by ted, wi^fet to 
when duly rcauired hv P«Mic a public servant legally competent to reqiure that 
servant to make it. himself, shall be punished With simple not committed 

iiiq>ri80timent for a term which may extend to six months, or with fine which may 
esxtend to one thousand rupees, or with botb.:^ " SwgTTitt 


When any such offence as is described in 

r 75 i ^ 7 ^ 179 p 1^1 ^ 228 of the Indian 
Penal Code is committed in the view or 
presehce of any Civil, Criminal, or Revenue 
Court, the Court may cause the offender, 
whether he is a European British subject or 
not, to be detained in custody; and at any 
time befen'e the rising of the Court on the 
same day may, if it thinks fit, take cognU 
aance of the offence, and sentence the offend¬ 
er to fine not exceeding two hundred rupees, 
and, in default of payment, to simple im¬ 
prisonment for a term which may extend to 
one month, unless such fine be sooner paid. 
Nothing in s. 443 or 444 shall be deemed to 
apply to proee^ings under this section.— 
Crim. Pro. Code (aSi V. of 1898}, s, 480. 

Umubr 5. 8 of the Oaths Aft (X. of 1873), 
If any party to, or witness in, any judicial 
proceeding offers to give evidence on oath 
or solemn affirmation in any form common 
amongst, or held binding by, persons of the 
race or persuasion to which he belongs, and 
not repugnant to justice or decency, and not 
purporting to affect any third person, the 


orndcUMt 
Uncog. 

Court may, if it thinks fit, notwithstanding Snmmoai* 

anything contained in tbe Oaths Aft, tender 

such oath or affirmation to him. Under s. SanedoD* 

12 of the Oaths Aft (X. of 1873), if the party 
or witness refuses to make the oath or soiema 
affirmation referred to in s. 8 of the said Aft, 
he shall not be compelled to make it, but the 
Court shall record, as part of the proceedings, 
the nature of ihe oath or affirmation proposed, 
the facts that he was asked whether he 
would make it, and that he refused it, together 
with any reason which he may assign for 
his refusal. 

IIM that a police-officer at a police-sta¬ 
tion, who, being as such officer bound to 
enter all reports broughito him of cognizable 
or non-cognizable olfenccs in the station- 
diary, refused to enter a report made to him 
concerning the commission of an offence, 
and entered instead in the diary a totally 
different and false report as that which was 
made to him, had thereby committed the of¬ 
fence punishable under s. 177 of the Penal 
Code. — Qi?EEN'E.MPREss i‘. Mohammad 
IsMAii. Khan, I. L. R., 20 All. 151. [Edge, 

C.J., and Burkitt, J. Nov. 25,1897.I 


179 .^ Whoever, being legally bound to state the truth on any subject to any Ditto. 

Refusing to answer public public serv^t, refuses to answer any question de- 
servant authorize to ques- manded of him touching that subject by such public 
servant, in the exercise of the 2 e^l powers of such 
public servant, shall be punished with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, or 
with both 4 

When any such uffencfi as is described in Court, the Court may cause the offender, 

I 75 i 17^1 > 79 « ^he Indian whether he is a European British sutdect or 

Penal Code is committed in the view or not, to be detained in custody; and at any 
pToence of any Civil, Criminal, or Revenue time before the rising of the Court on the 


* As to authority for instituting prosecutions under ss. 178 and 179, see the new 
Code of Criminal Procedure (Act V. of 1898), s. 195 (/) {a), 

t Id s. 178, the words quoted have been inserted by the Indian Oaths Act (X. of 1873)1 
s. 15. 

% As to procedure in case of offences described loss. 178 and 179, see the new Code of 
Cdtetint! Procednfe (Act V. of 1808), ss. 480,481,48a, and the Presidency SmaU Cause 
Centti Act (XV. of i88a}« Ch. Xll. 
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sane day if it thinks fit, take cog^nl- 
zaBce of the offoBce, and sentence the offend* 
er (o fine not exceeding two hundred rupees, 
and, in default of payment, to simple im¬ 
prisonment for a term which may extend to 
one month, unless such fine be sooner paid. 
Nothing in s. 443 or 444 shall be deemed to 
apply to proceedings under this section.-^ 
O^. Pro, Code (Act V. of 1898), s, 480. 

Under s. 1^5 of the Evidence Act (1. of 
187a), a Judge has the power of asking irre¬ 
levant questions to a witness, if ho docs so 
in Older to obtain proof of relevant fa<'ts; 
b*rt if he asks questions with a view to 
criminal proceedings being taken against 
the witness, the witness is not bound to answ'cr 
them, and caunot be punished for not answiu'- 
ing them under s, 179 of the Prnal Code.— 
Ousbh-Emprbss Hari Lakshman, 1. i. 
Rp, 10 Bom. 185. LNanabhai Haridas and 
Wedderburn, JJ, Oct. 14, 1885]. 

^ A complaint was filed by Ganesh Narayan 
Sathe, in the Court of the District Magistrate 
of Poona, against Balkrishna Govind Sindc- 
kar and five other manilatdars, charging them 
with purchasing judicial offices through the 


instrumentaHty of one Hanmantreo Jaghir* 
dar, who was alleged to have had influence 
With Mr. A. T, Crawford, Revenue Commis¬ 
sioner, C. D. It Was held that, as a general 
rule, any person having knowledge of the 
commission of an oflence may set the Ucw in 
motion by a complaint, even though he is 
not personally interested or affected by the 
oflence. The exceptions to this rule, of which 
ss. 195 and ip8 of the Criminal Procedure 
Code are examples, are exceptions created 
by statute. There is nothing in the Code 
showing an intention to confine prosecutions 
to the persons directly injured. Where the 
offence charged is a “warrant" and not a 
“summons” case, a Magistrate ought to 
proceed with the inquiry ur trial in spite of 
the withdrawal of the complainant, if he finds 
the elements of an offence on the facts set 
forth in the complaint. S. 248 of the Code 
of Criminal Procedure applies only to a 
“ summons case. SemhU ,—A complainant 
is not a witness punishable for refusal to 
answer under a. 483 of the Code of Criminal 
Procedure, or under b. 179 of the Penal 
Code— Itt re G.\npsh NakaVan S.\tme, I. 
I,. R., 13 Bom. 600. [Scott and Jardine, jj. 
June 19, 1889/J 


180 .* Whoever refuses to sign any statement made by him, when required 
Refaa.ff tosignstaiement. Statement by a public servant legally com- 

petent to require that he shall sign that statement 
shall be punished with simple imprisonment for a term which may extend to 
three months, or with fine which may extend to five hundred rupees, or with 
both.f 


WnKN any such oftenreas js described in 
*• 175 ; 17B, 179 . i80i or 228. Penal Code, is 
committed in the view or presence of any 
Civil, Criminal, ot Revenue Court, the Court 
may cause the offender, whether he is h 
E uropean British subject or not, to be detain- 
ed in custody; and at anytime before the 
rising of the Court on the same day may, if 
it thinks fit. take cognizance of the often cl*. 
and sentence the offender to fine not exceed¬ 
ing two hundred rupees, and, in default of 
paj^mentj to simple imprisonment f<jr a term 
which may extend to one month, unless such 
fine be sooner paid.—Crim. Pro. Code ^Act 
V, of 18198), s. 480. 

Ik the Court in any case considers that a 
person accused of any of the offences refer¬ 


red to 111 s. 4Houf Am V, of 1898, and com¬ 
muted in its view or presence, should be 
imprisoned othci\\i.SL than in default of pay¬ 
ment of fine, or tlut a fine exceeding two 
hundred rupees should be impaled upon him, 
or such Court is, for any other rca,son, of opi¬ 
nion that the case should not be disposed of 
under s. 480 of A^t V. of 1898, such Court, 
after recording the fads constituting tJie 
offence, and the .slaicmenl of the arciis4:d 
licTcinbtdure provided, may forward the case 
to a Magistrate having jurisdiction to Uy 
the same, and may require security to be 
given fur the appearance of such accused 
person before such Magistrate, or, if suffici¬ 
ent security i.s not given, shall forward such 
person under custody to such Magistrate. 
The Magistrate to whom any ca.se is for* 


t to authority for instituting prosecutions under s. 180, tee the new Code 0 
+ (Art y. of 1898), .fiM (7) {a). 

- PfO^ure in case of offences described in s. 180, see the new Code of C 

Art (X^bTiMs) Ch’^X^^' P****^”®^Small Cnw C 
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Warded under this section shall proceed to 
bear the cotnplainr against the accused per¬ 
son in the manner hereinbefore provided,— 
Crim. Pro. Code (A£t V. of i8g8), s. 482. 

WhkrK, in the course of a revenue-i nquiry, 
the accus^ made a deposition, but refused 
to sign it, it was held that such refusal did 
not constitute an offence punishable under s. 
160.—Mad. H. C. Ruhn^, Jan. i8, 1870 

The defendant was convicted of contempt 
of Court under s. 163 of the Code of Crimi¬ 
nal Procedure for having refused to sign a 
deposition given by him as a witness in the 
course of a revenue inquiry. The High 


Court set aside the conviction.— Pro., Jafi. 
9, 1871, 6 Mad. H. C. R. Ap. 14. 

A.V accused person who refuses to sign 
a statement made at his trial in answer to 
questions put by the Court commits no of* 
fence punishable under s. 180 of the Penal 
Code.— iHPEKATKIX l>. SlKSAPA, I. L. R., 4 
Bom. 15. [Westropp, C.J. Aug. 5, 1877-] 

A MERE refusal to sign a receipt for a sum¬ 
mons is not an ofipence under s. 173 or s. 180 
of the Penal Code. — Qi'EKK-Emprbss v. 
Krishna Gobinda Das, 1 . L. R., 20 Cal. 
358. [Pigot and Rampini, Jj. Aug. 25, 
1892.J 


181 * Whoever, being legally bound by an oath “ or affinnalion to stale ct. of Sea., 

F.l« statement on oath or ^ any public servant or other 

affirmation to public seivant person auUionzed by law to administer such oath cum. 
or person authorir^ to admi- aftirmation/’f makes 10 such public servant or other HT*^"** 
niBttran oath orafhrmation. person as aforesaid, touching that subject, any state- BatiSie’ 
men! which is false, and which he cither knows or believes to be false, or does 
not believe to be true, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, and siiall also be liable to fine. 


S. 181 iipplie.s lo rasei> in which I he pro- 
cuudings arc not ot .1 judirial character, such 
:is» proceedings before ,i Cummissiuner of 
Inoome-tax. A person is not legally bmind 
to state the truth where the officer who ad¬ 
ministers the oath is trying a case wholly 
beyond his jurisdiction. — In rr Anoy 
Chetty, 2 Mild. H. C. R. 438 ^_Kr<TC and 
limes, ]J. Aug. 12, 1865.] 

S. 181 of the Penal Code appe.irs to 
refer to matters which do nut come under 
the dehnition of judicial proceedings; and, 
although the wording of the section, is ap¬ 
parently large enough to admit false state¬ 
ments of every description, its action is re¬ 
stricted as regards those made under certain 
circumstances by the succeeding section 193. 
Were it not so, the Magistrate of a District 
acting under s. iKi might try all I'ascs ui 
perjury himself instead of <‘i>mnnltiug thciu, 
as he IS, no doubt, bound to do, to th«: Scs- 
sious.—yUEbN 7 W. R. 1 104) 

68. [^Kemp and Oluver, JJ. May .10. 1SO7.J 

The making of .1 false return ot service ol 
summons is au offence punishable, nut un¬ 
der s. 181, but under s. 193^ of the Penal 
Code, and i.s cognisable by the Court of 
Session alone.— Queen v. Shama Churn 
Roy, 8W, R. 27. [Jackson and Hobhouse, 


JJ. June 35, 1807 But ->ce 4 Mad. H. C, 
R. Ap. 18. ittffti. 

A coNVlc'iiON under s. 181. Penal Code, 
is good, though the oftenre falls within s. 
J93. But a sentence under s. 18], which 
awards no term of imprisonment, is illegal. 
—Pro., Nov. 14. 1868. 4 Mad. H. C. R. Ap. 
18. But .see Queen Sh&ma Churn Roy, 
8 \V. R. 27, i^upia. 

WilEKK a sl.ilenicnt is made in a 

sUige of .1 judicial piocveding before a Ma¬ 
gistrate, he ought not to convict under s, 
181, but romniil to the Sessions under s. 
193. A conviction under s. iSi for making 
a false statement in a stage of a judicial pro¬ 
ceeding was held to be illegal.— Queen v. 
Nussuruoddeen Sha/wal, It W. R. 24. 
^Norman and Jackson. JJ. Mar, 25, 1869.] 

When an uftiMu c under s. 193 of the Penal 
Code I’v ustabli-ihcd, a ruTuictiuji under s. 
181 \'^ ilh.*g,il When the .u'cused made, on 
solemn atliniMtiun, a '•t.ilemenl before an 
income-tax Coininissiioner, u-hieh statement 
the accused knew, ur had rtsason to believe, 
to bt‘ ineorrert, it was held that such state¬ 
ment amounted to the offence of giving false 
evidence in :i judicial proceeding under s. 
193 of the Pena! Code, and was, therefore, 
not cognizable by a Full-power Magistrate, 


* A> to authority for institutiog prosecutions under s. i8x, see the new Code of 
Criminal Procedure (Act V. of 1898), & 195 (1) (a)« 

t In Ik 181, the words quoted have been inserted by the Indian Oaths Act (X. el tSjs), 
8. 15. 
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as it cotikl not ba treated as constituting an 
ofience triable under s. i8i uf the Penal 
Qodo (making a false statement to a public 
servant).—Rio. v. Dayalji Endarji, S Bom. 
H, C. R. SI. [Llo^d and Kerabafl, JJ. 
April S5, 1871.] 

S. 51, ch. 6 of Act I. of 1879, enacts that, 
saMect to such rules as may be made by 
the Governor-General in Council as to the 
evidence which the Collector may require, 
allowance shall be made by the Collector for 
impressed stamps spoiled in the cases herein¬ 
after mentioned/' &c. According to a rule 
made with reference to that section, ^‘ the 
Collector may require every person claiming 
a refund under ch. 6 of the said Act, or his 
duly authorized agent, to make an oral de¬ 
position on oath/' &c. //r/d, therefore, that 

the Collector himself is the officer, and no 
other, to whom power Is given by law to 
make inquiries into applications for allow¬ 
ances for spoiled stamps, to take evidence 
on oath in reference thereto, and to grant or 
refuse such applications, and he cannot 
delegate his authority in the matter. Jitld, 
therefore, where a person had applied for a 
refund under ch. 6 of A£l I. of 1879, and the 
Collector made over the application for inquiry 
to a Deputy Collector, that the Deputy Col¬ 
lector was not entitled to put the virilnes.scs 
produced by the applicant on their oaths, 
and consequently, in reference to the state¬ 
ments of such witnesses, no charge uuder s. 
iSi or s, 193 of the Penal Code was sustain¬ 
able.— Emprsss V . Niaz Ali, I. L. R., 5 All, 
17. [Stuart, C.J., and Straight, J. July 24, 
1882.] 

Where three persons, of whom one was a 
pleader, were tried together and convicted 
under s. t8i of the Penal Code of h.'^ving 


made false stitements oh Mdenm affiniMdion 
about tbe same matter in the course of aa iti« 
quiry into the conduct of the pleader under 
the provisions of the Legal Pfictitk>iere Act^ 
hifld that the conviction of the pleader was 
bad, as his statement was imprt^erW taken 
from him on solemn affirmation. IMd also 
that the trial of the three prlsoaers together 
was a grave error of proc^ure vitiating^ the 
trial. Held further that an inquiry under the 
Legal Practitioners Act being a judicial pro- 
ce^ing, false statements on solemn affirma* 
tion made by tbe witnesses therein shoidd 
be charged and tried separately under s. 193 
of the Penal Code.— Subba u. Quben, L L. 
R., 6 Mad. 252. [Innes and Kernan, JJ. 
Kcb. 25, 1883.] 

Is a petition of appeal from a conviction, 
the appellant falsely stated that (he convicting 
Magistrate declined to summon his witnesses. 
The Magi.*itrate to whom the appeal was 
preferred called upon the appellant to verify 
the allegatiunn in the petition of appeal on 
solemn affirmation, and he did so. 
that the appellant had not committed an Of* 
fence under s. 181 or 182 of the Penal Code. 
—Queen-Empress V, Subbayv.a, I. L. R., I3 
Mad 451. i^Collins, C.J., and Parker, J. 
July II, 17, 1889.] 

Held that a person seeking by an appli* 
cation in revision to get rid of a conviction 
standing against him is incapable of tender* 
ing his own affidavit in support of such ap¬ 
plication, and consequently that, if he wd 
not tender such an affidavit, he could not be 
prosecuted for faNe statements which might 
be contained therein. Queett'-Jitttpress v. Sk* 
bhayya ( 1 . L. R., i2 Mad. 451} referred to. 
—In re Bahkat. I. L. R , 19 All. 3 oa [Blair, 
J. Jan, 6, 1897.J 


Prew. Maff. 
or Mag. otist 
or and dasa. 
Uucog. 
Suamotis* 
Bailable. 

Not comp. 
Sanction. 


False infermation with in- . , 182 * Whoever gives to any pubUc servant any 
tent to cause public servant infortnEiion which hc knows or believes to be false, in¬ 
to u* his lawful power to the tending thereby to cause, or knowing it to be likely 
.njury oi another perwn. ® 

(a) to do or omit anything whicii such public servant ought not to do or 
omit if the true state of facts respecting which such iafonnatloa is 
given were known by him, or 

( 3 ) to use the lawful power of such public servant to the injury or annoy** 
ance of any person, 

shall be punished with imprisonment of cither description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, or 
with both. 


’ S. ]8a has been substituted for the original by the Indian Crininal Laws Aaend* 
meot Act (in. of 189s), 8. K 

^ to Mthotity for instituting prosecutions under s. iBa, see tbi new Cod* of Crimlna) 
Procedure (Act V. of 1896), s. 195 (1) («), 
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lUtatraii^ns, 

(«•) A infocms m tint Z,» police-officer subordiaete to 

bulMwi g«^tj tA oeclect oC daty or miiconduc^koowlag such InforaAtion to be feUe, end 
kotmtof te to be likely that the inforioatiod will cease the Magistrate to dismisa Z. A hea 
oenemed the oAeace defined la thie section. 

(&.) A lalsely ieformi a public servant that Z has contraband salt le a secret place, 
kaowteg such informatioa to be false, and knowing that it is likely that the conseqaeace 
of thelnloniiation will be a search of Z's premises attended with annoyance to Z^ A has 
coDsiaUtod the offence defined in this section. 

(c.) A falsely informs a policeman that he has been assaulted and robbed in the aeigk* 
bourhood of a particular village. He does not mention the name of any person as oae pf 
hlaasnllantl, but knows it to be likely that, in consequence of this informatioDj the police 
wittBsake enquiries and institute searches in the village to the annoyance of the villagers 
or some of them. A has committed an offence under this secLlon. 


Where a person gives false information 
unto the Madras Salt Act, he renders him¬ 
self liable to a charge under s. \%2 of the 
Penal Code.—Mad. Act I. of x88a, s- 24. 

Ss. 182 and 211 of the Penal Code distin¬ 
guished. The latter has been held to apply 
to a case of false charge in which the accused 
in the present case had appeared before the 
police, and charged the new complainant with 
having caused the death of the accused’s child 
by poisoning.— Raffek Mahoukd v. Abbas 
Khan, 8 W. R. 67. [Jackson and Hobhoiisc. 
JJ. Sept, 3, ,86?.] 

A PERSON against whom information has 
been falsely given with a view to his injury 
has a right to bring a civil action for damages 
with or without the consent of the public ser¬ 
vant against whom the offence was committed, 
but he cannot biing a criminal charge under 
s, 1B2 or any other section of ch. lo of the 
Penal Code without the permission of such 
public servant, the law looking upon the con¬ 
duct of the person who gives the false in¬ 
formation as an offence, not against the in¬ 
dividual charged, but against the piiblic ser¬ 
vant to whom the false information was given. 
To constitute an offence under s. 182, Penal 
Code, the information given must be informa¬ 
tion which the informer knew or beUe\ed 
to be Ulse, and it must be proved that he 
gave it with such knowledge. Thus, where 
out of malice to B, gives C, a pubin' ser¬ 
vant, false information intended lo injure B, 
B cannot prosecute A criminally under s. xSa 
without C's consent. — Moulvy Abuool 
Lutpef, 9 w. R. 31 i S Wym. 37. [Loch 
and Hobhouse, JJ. Mar. !0, 1868.] See 
QMe$n V, Huftte Ram, 3 N.-W. P. 194, 

Where a Deputy Magistrate instiluti^ 
prOQO^ngs against a complainant and his 
wiinfiitoaTor preferring a false charge of theft 
b^ore him, it was held that he could not 
mardly f«Iy oa the decision in the theft-case, 
but was bound to prove the falsity of the 


complaint of theft in the presence of the ac¬ 
cused.— Queen v. Ram Dass Boibtuq> xi 
W. R. 35, [Jackson and Markby, JJ. April 
6, 1869.] 

Statements made by a prisoner for the 
urposes of his defence cannot be held to 
e “ information given to a public servant’* 
within the meaning of s. 182 of the Penal 
Code.— Queen v. Daria Khan, 2 N,-W, P. 
128. [Turner, Ofig. C.J., and Spankie, J, 
April 2, 1870.] 

In a case in which a false charge was 
brought, a Magistrate gave the accused, A, 
permission under s. 195, Code of Criminal 
Procedure, 1882,to prosecute the complainant, 
B, of an offence under s. 211, Penal Code. 
The Magistrate tried the complaint of A as 
a complaint under s. 211, but he subsequently 
framed a charge against B under s. 182, Penal 
Code, and punished him under that section. 
litld, with reference to s. 195, Code of Cri¬ 
minal Procedure, 18H2, that the offences un¬ 
der ss. 182 and 311 , Penal Code, being of¬ 
fences under ch. 14 of the Code of Criminal 
IVoeedure, 1883, the Magistrate was wrong in 
framing the charge under s. 182 without ob¬ 
taining the previous sanction of the Criminal 
Court which heard the previous complaint of 
B.— Raj Kumar Kikti 0|H.a, 13 W. R, 
C7 ; 7 B. L. R. 29. [Loch and Hobhouse, {]. 
April 30, 1870.] 

Under the above section the gist of the of- 
frmcc (‘onsists in the offender's intfiiitan in 
giving the fnlse information. The offence is 
the Cimtenipt of fhi* atiihority of thft 

public servant by inuving him to use Ms 
authority wrongfully. It is against the public 
servant that it i.s committed, and it is complete 
directly the false information is given irre¬ 
spectively of the results which may actually 
follow the action that may be taken upon it. 
The specific injury that may result to the per^ 
son in respect of whom the information Is 
given is a distinct matter. And so it was 
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held that no unround for a complaint of giving 
false information to a public servant under 
this section exists on the part of any one but 
the public servant against whom the offence 
was eoramitted.^QuRRN v. Hurrek Ram, 

3 N.-W, P. 194. [Turnbull, J. July 29, 
1671.J See In re Moulry Ahdovl LiiteeJ\ 9 
W. R, xupra. 

Where a person was accused under s. 182 
of the Penal Code with having given false 
information to a head-constable, it was held 
that the provisions of s. i 63 of the Code of 
Criminal Procedure had been sufBcienlly com¬ 
plied with, inasmuch as the Lower Appellate 
Court stated in its judgment that the case 
had been forwarded under s. ib2 by the offi¬ 
cer in charge of the District Superintendent’s 
ofBcep*' the District Superintendent being the 
official superior of the head-constable.— 
Queen v, Grlsh Chundek Sikcar, 19 W, R. 
33. [Glover and Mitter, ]]. Keh. 17, 1873 j 
Follows Queen v. Hningolam Sin^h, 11 \V. 
R. 22. But see the reejuiremencs of the cor¬ 
responding section of the present Jaw fs. 195 
of the Code of Criminal Procedure, 
infra, 

A Dkputv MAt.isrK.WL: has no power to 
question an order made hy his superior, sanc¬ 
tioning a prosecution under ss. 1S2 and 2xi 
of the Penal Code. Whether such sanction 
has been rightly or wrongly gi\en is a que-.- 
tion for the accused to raise before n rjunpe- 
tent Court.—E mprl:-is Ikvh Ai.m, 1 . L K , 

4 Cal. 8C9; 4 C. r. R. 413. lAiii'ilii* .it.tl 
Broughton, Jj. Apiil 3, 1870. 

An offence under s, 211 of the Pena! C'ode 
includes an offence under s. 182 . it is there¬ 
fore open to a Magistrate to proceed under 
either section, although, in cases of a more 
serious nature, it may be that the proper 
course is to proceed under h. 211. —Biiok- 
TERAM V. IIkkra Koi.it^, 1 . L. R , 5 C,il. 184. 
[AinsHeand Broughton, J) April 26. 1H79._ 

Where :i person has instituted a charge 
found to be false by the police, a Magrsrrate 
except under exceptional circumstances, is 
not jus*tified. merely on a perusal of a police- 
report, which ha.s found a charge made to 
be false, in prosecuting the person by whom 
such charge was preferred, summarily under 
s. itf2of the Penal Code, but should proceed 
under s. 211. When .a charge is pronounced 
false by the police, no pro^ee*diiigs should 
be taken by a Magistrate sun motu, until a 
reasonable interval h.is shown that the com¬ 
plainant accepts the results of th#: investiga¬ 
tion.—I n the M.vtter of*' F^ussick LAr.r. 
Mullick, 7 C. L. R. 3S2. Garth, C.]., and 
Maclean, ]. Nov. 17, 1880/ 

S. 182 does not apply where the public 
servant misinforniL^d is only competent to 


pas9 (and paaaes on) the information^ and 
the power to be exercised by him cannot tend 
to any direct or immediate prwndice of the 
person against whom the information is 
levelled.—v. Periannan and Queen v. 
Naraina, 1 . L. R., 4 Mad, 24r. The follow¬ 
ing is a full report of these two cases; *' The 
facts in these cases, which were referred by 
the District Magistrate of Salem for the 
orders of the High Court, on the ground 
that the proceedings therein were illegal, are 
sufficiently set out, for the purpose of this 
..report, iu the judgment of the Court (Innes 
and MuttusaniiAyyar, JJ.) Judgment: The 
material facts in this case are as follow: 
Complaint was made to the Village-Magis¬ 
trate that certain persons were beaten, and 
that jewels, exceeding Rs. 10 in value, were 
taken from the persons beaten. The Village* 
Magistrate reported the matter at the poUce- 
.station, and the station-officer, after inquiry, 
referred the cases as false to the Siib-Magis- 
trate* of V'aniyambadi. In doing so be asired 
lor sanction to prosecute the complainants 
under s. 182 (giving false information to a 
public servant with intent tu cause him to 
use his lawful power to the injury of another 
person). The Sub-Magistrate actxirded sanc¬ 
tion, and subsequently himself tried, con- 
viPtcd. and punished the accused for an ot- 
iVni'i: under s 182. The District Magistrate 
submits that the procveding^ are illegal, 011 
tin- grounds (i) tlint the \'ilIag**-Magisirate 
to whom the information wnt giViMi Had no 
power ill the case, ^2) that the Siib-Magis- 
iraiv had no power to give sanction, as he 
was not the public servanl to whom tlic in¬ 
formation w.as given. We are unable to 
concur in the opinion of the District Magis¬ 
trate. Two questions appear to us to arise on 
the case . ist, is s. 182 applicable to the cir- 
cLimstances ^ and, 2 nd, was anything further 
required than what was done to render the 
prosecution legal - We think the words ' to 
use his lawful power ' in s, 1S2 refer to some 
pt>\ver to be exercised by the officer misin¬ 
formed, which sh.'ill tend to some diret^t and 
immediate prejudice of the person against 
whom the intormation is letelled. They do 
not, we think, apply to such prejudice as 
might eventually arise in ro 11 sequence of 
certain harmless intermediate .steps to be 
taken by the misinformed officer, such as 
were taken in the prt;sent case, where all that 
the mi.sinformed officer did or could do was 
to pass on the information. As to the other 
question, we think all was done that was 
necessary. The public servant himself com¬ 
plained. which is sufficient to satisfy the 
requirements of the section (467, Criminal 
Procedure Code, corresponding with h. 195, 
Act X. of 1882); and if it were not sOi the 
Village-Magistrate may be said to be sub- 
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ocdifljite to ttko Secpiul-class Maj^istrate^ and 
^PMMttion of the Second^lasa Magistrate 
would he sufficient. We shidl not therefore 
Pwaisman and Qvbbk 
o. NAXAiNAi. 1. L. R,, 4 Mad. 241, ^Ijines 
and Mttttusami A^yar, JJ. Nov. 14, 18, 

‘ kB8x*3 

M VALSELV informed the Collector of a dis¬ 
tinct that certain eemindara had usurped pos- 
aessiOA of certain land belonging to Govern¬ 
ment, with the intent ‘*to give trouble to 
sudi aemindars, and waste the time of the 
public authorities/’ Held that, inasmuch as 
such information was no more than an cx- 
preeafon of a private person's belief, that the 
Collector might, if he chose,sustainacivil suit 
with success against such zemindars, and as, 
had the Collector agreed with the informant, 
the sesult would not have been that he would 
have used his lawful power as a Collector or 
as a Magistrate to the injury or annoyance 
of sudi semindars, or that he would have 
done anything he ought not to have done, M 
had not committed an offence under 6. 182 of 
the Penal Code.—E mprrss v. Mad ho, J. L. 
R., 4 All, 498. i^Tyrrell, J. June 37, 7882.] 

K MAOK a report at a police-station, ac- 
casing R of a certain offence. The police 
havin|( reported to the Magistrate having 
jurisdiction in the matter that, in their opi¬ 
nion, the offence was not established, the 
Magistrate ordered the case to be " shelved." 
K then preferred a complaint to the Magis¬ 
trate^ again accusing R of the offence. The 
Magiati^ rejected the complaint with re¬ 
ference to the police-report. Subsequently 
R, with the sanction of the pclire-authoritie.s, 
instituted criminal proceedings against K. 
under s. 182 of the Penal Code, in respect of 
the report which he had made at the pulicc- 
-vtation. and K was convlrtetl under that ser. 
tion. Held that, before proceeding against 
K, the Magistrate should have fully investi¬ 
gated and sifted his complaint for himself, 
and should not have abro^ted the functions 
in^oaed on him by law because the police 
had reported against the entertainment of 
the caac* The views ei^resscd in Govt^ v. 
Kwmdad (J. L. R., 6 Cal. 4S)6), concurred 
in. Heldt also, that K's conviction under s. 
1^ of the Penal Code was illegal, as the 
Magistrate had no power to entertain a com- 

e aiot under that sectioa at the instance of 
p the applicatioD of s. 182 and the institu¬ 
tion of prosecutions under it being limited 
to th^ public servant against whom the of¬ 
fence w been committed, or to his official 
Superior as mentioned in s. 467 of Act X. of 
{€72 (or a. 195 of Act X. of 188a), and it 
not b^ng hiteiidfid that those provisions 
eboald be enforced at the iaataece of private 
^peraon^. Moreover, If K's complaint was 


false, his offence was i^ainst ofkl nbl: 
a^inst the public servant to whom the com* 
pTaint was made, and fell within s. 211 of 
the Penal Code. Ordered that the complaint 
made by K should beinvestigated.-^EupaBes 
V. Radiia KishaMj 1. L. R., 5 All. 36. 
[Straight, J. July 5, iSSa.J Overruled by 
Ftjipress v. Jugal KUhore^ 1. L. R^, 8 All. 
3^, infra. Dissented from in Poonit Singh 
V. Madho Bhot, 1. L. R., 13 Cal. 270, ifUra. 

Wkbrb a person specifically complains 
that another man has committed an offence, 
and does so falsely with the object of causing 
injury to that person, he Is guilty of making 
a false charge of an offence under s. 2ix of 
the Penal Code, and not under s. 182 .—Em- 
PRKSS V. Arj l’n, I. L. R., 7 Bom. 184. IWcst 
and Pinhey, JJ. Nov. 2, 1882.] 

J COMPLAINED to the poUce that she had 
been raped by R. The police having report¬ 
ed the charge to be false, criminal proceedings 
were instituted against her under s. 182 of 
the Pena) Code. In the meantime, J made 
a complaint in Court, again charging R with 
rape. This complaint was not disposed of, 
blit the proceedings against her, under s. 182 
of the Penal Code, were continued, and she 
was eventually convicted under that section. 
Held (setting aside the conviction, and 
directing that J's complaint should be dis¬ 
posed of) that such complaint should have 
been disposed of before proceedings were 
taken against her under s. 182 .^Empress 
V. Jt’M.si, I. L. R., 5 All. 387. [Oldfield, J. 
Mar. 9. 1883.] 

The accused was charged, in the alterna¬ 
tive, by the trying Magistrate as follows : 

1, W. W. Drew, Magistrate, first class, 
hereby charge you, Raniji Snjabarao, as fol¬ 
lows : ‘That you, on or about the 13th day 
of October 1882, at Nandarpada, stated that 
you had seen Vishnn Vaman and Mahadii 
Lakshnian carrying teakwood from Gohe 
Forest to Narayan Ramchandra, range-forest- 
offirfT, and on 24th February 7^5y*ou stated 
on oath before the Kirst-olass Magistrate at 
Pen, nt the trial of these persons, that you 
did not see where they had brought the wood 
from, and thereby committed an offence 
punishable under s. 182 or s. 193 of the Penal 
Code (Act XLV. of i860), and within my 
cognizance ; and I hereby direct that you, 
Ramji Sajabarao, be tried by the said Court 
oil the same charge/ " At the trial the ac¬ 
cused asserted the truth of the former of 
the.se two statements, and denied having 
made the other. The Magistrate was un«dde 
to find which of them was false, and convict¬ 
ed the accused, in the altematiine, either 
under s. 182 or s. 193 of the Penal Code 
(Act XW. of i860). Held that the charge 
was bad in law, being an alternative charge 
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in a form forbidden by 9, 333 of the Criminal 
Procedure Code (Act X. of x8dn), which 
directs that, for every distinct oflhnce of 
which any person is charged, there shall be 
a separate charge. Nor could the accused 
Iw tried upon a charge framed in the alterna< 
tive as in the form given in Sch. V.-XXVIII. 
( 4 ) of the Criminal Procedure Code (Act X. 
4>f 1B82). For, Upon the facts alleged, there 
was no way of charging him with one distinct 
oftenoe on the ground of self-contradiction. 
He could not successfully be charged, under 
a. I 9 J of the Penal Code (Act XLV. of 

j86o), on contradictory stateinenl.s, berause 
he only made one deposition in which there 
were no discrepancies; and, similarly, he 
could not be charged under s of the 

Penal Code, (or he only once gnA'e mfonn^i- 
tion to a public serva/it. fleiti, also. that, 
having regard to ss. 225, 232, and 537 of the 
Criminal Procedure Code tAct X- of 1882;, 
the accused, convicted upon such a charge, 
must be held to have been misled iji his 
defence, and his conviction and sentence 
reversed. In charges founded upon supposed 
contradictory statement.*:, every presumption 
in favour of the possible reconciliation of 
the statements must be made. Under s. 172 
of the Forest Act (VI1. of 1878), a forest- 
officer is a public servant within the meaning 
of the Penal Code (Act XLV\ of 1860). A ny 
information given to him with the intent 
mentioned in s. 182 of the Penal Code is 
punishable under that section, iv'hether that 
information is volunteered by the informant, 
or is given in an.swer to questions put’to him 
by that officer.—Q u^kn-Rmpress Ramjj 

S.\jABARAO, I. L R., 10 Hoin. 124. Nanabhai 

Haridasand Wedderburn, jj. Sep 7.188s 


A PROSECCTION under s. 182 of the Penal 
Code may be instituted by a private person, 
provided that he first obtains the sanction of 
the public officer to whom the false informa- 
^on WAS given, or of his official superior 
Queen v. Fadha A'ishati (I. L K.. 5 All. ao) 
overruled* Where a sperifir false charge is 
mad^ the proper section for pror-eedings to 
^ adop^ under is s, 2jj 0/the Penal 
C<^e.— Ou«K.V-EmPRESS f.jL'OAL Kishore, 

“'«• ‘■'■■I- 


AN intormation was given to a policc-i 
iR the course of which two persons wi 
Mmed_ in whose houses stolen propei 
Mlonging to a certain individual would 
discovered, On complaint the informati 
was fou^ to be false, and the accused « 
eonneted and punished for two offences unc 
fi*. as affertiny two different persons, /it 
that, although the information related to ti 
di fferen t ^sons, the accused could 
Cha^ with having made only one fal 


statement, and punished for one bffente 
under s. 182. S. 195, Criminal Prooedure 
Code, clearly shows that a complaint directly 
made by a public servant mentioned thefein 
is quite as sufficient as his sanction* 
press of India v. Radha Kiskan (!« L. R.^ 5 
All, 36) dissented from.— Poonit Sinch v. 
Madho Biiot, 1 . La Rm i3CaL27o. [Mitter 
and Grant, JJ. July 22, 1886*] 

S. 182 of the Penal Code must be read as 
an untire section, and, when so read, it ap* 
plies tu those cases in which the police are 
iuduocd, upon information supplied to them, 
to do or omit to do something which might 
affect ^ul1le third person, and which they 
would nut have done had they known the 
truth of the matter laid before them* The 
facts uL the case appear in the following 
judgment, which is reproduced in full: 
■' Putlierain. C.j.—We think that this rult- 
must be made absolute to set aside the con* 
vitrtion. I'he farts of the case are that a 
person went on one occasion and informed 
the police that he had been rubbed in the 
street of a shawl, but in the statement which 
he made to the police he did not indicate 
any particular person, or describe any person 
in such a way as by any possibility could be, 
supposed tu implicate any one as the person 
who commilli^ the robbery. All he said 
was that he was robbed by a person whom 
he did not see. So that in the statement 
that he made he did not say anything to cast 
su.spicion on any one in particular. Under 
the.se oiri'u instances, there was no offence 
within the meaning of s. 182 of the Penal 
Code. That .section provides that, if any 
person gives any information to a public 
scr\ant with the intention of iildticing him 
to put his powers in force to the injury or 
annoyance of any person, or to do or omit 
anything which such public servant would 
not have doup or omitted to do if the true 
state €>f farts respecting which such informa¬ 
tion was given had btS-n known to him, he 
sliall be punished in a certain way there 
specified. As it seems to us, that section 
must be read as a whole, and, taken as a 
whole, we think it applies to those cases in 
which the police are induced, upon the in* 
fortnation supplied to them, to do or omit to 
do something which might affect some third 
person, and which they would not have done 
if they had known the true state of things. 
Upon (he information which was given to 
these poMce-ronataUes, all that they could 
be justified in doing was to examine the in- 
formant as to what bad happened to him, 
and then make such tnqtdrtas as the result 
of that examination might render desitable; 
but they would have no right to Interfere 
with any one, or search any one's house’ 
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b^c«|ie t|»ere were no oircumeUnces brought 
to ilaiar loaowledge by the iolormation which 
tb^ man gave ^ich entitled them to sup< 
poee that any particular individual was guilty 
of any oflcnce. Under the circumstances, 
the naost that the statement of the accused 
amounts to is that it was untrue, and was 
made for the purpose of hoaxing the police. 
No doubt, ihat is a very wrong thing for 
any man to do. In the first place, it is 
wrong to tell lies, and in the second place, 
it is extremely wrong to take up the time of 
Government servants by putting them to 
useless inquiries under circumstances of this 
kind; but 1 do not think myself that such 
conduct comes within the meaning of this 
section, or amounts to anything more than 
a hoax, for which no punishment is pro¬ 
vided by the Code. Under these circum¬ 
stances, we cannot make a crime when it is 
not made one by the Code, or provide a 
punishment for it. The rule will therefore 
be made absolute to set aside the conviction ; 
the prisoner will be discharged.— In the 
Matter of the Petition ofGolam Ahmed 
ICaei, 1 . U. R , 14 Cal. 314. Petheram, C.J., 
and Beverley, J. Feb, 19, 1887.] TThe new 
section is bro^ enough to cover the above 
case.^ED.j Dissented from in Quecn~J£rn- 
prexs V, Bindk Sen, I. L. R., 13 All. 351, 
infra. 

Under s, 182 of the Penal Code the giving 
of false information to a public servant is 
penal, when either of two consequences is 
intended to be caused, or is known 10 be 
likely to be caused, by the false information, 
the nrst being the causing the public servant 
" to use the lawful power of such public ser¬ 
vant to the injury or annoyance of any per¬ 
son the second being the causing the pub¬ 
lic servant **to do or omit anything which 
such public servant ought not to do or omit, 
if the true state of fa^s respecting which 
such information is given were known to 
him/’ To constitute an offence under ihc 
latter part of the section, it is not necessary 
tu show that the a£fc done would be to the 
injury or annoyance of any third person. A 
personated B at an examination, called the 
Vernacular Sixth Standard Examination. A 
passed the examination, and obtained a certi- 
ncate from the educational authorities in 
B's nafne. B thereupon applied to the 
Assistant Collector to have his name enter¬ 
ed in Uie list of candidates fur service in the 
Revenue Department. He attached to this 
appHcatlon the certificate issued in his name, 
as it was a rule of Government that only 
those who had passed the Sixth Standard 
Examination were eligible fox employment 
in the Revenue Department. On receipt of 
'^thia application the Assistant Collector 


ordered B's name to be entered on the list of 
candidates. Held that B was ^iHy of the 
offence of giving false informatum to a pub¬ 
lic servant within the meaning of the latter 
part of s, 182 of the Penal Code.— Qubxn- 
Em PRESS V. Ganesu KhandbraO and 
Ganesh Daulat, 1 . L. R., 13 Bom. 506. 
ujardine and Candy, ]J. Jan. 29, 18B9.] 

When Subordinate Courts grant sanction 
to prosecute under s. 195 of the Criminal 
Procedure Code, it is incumbent on them so 
to frame the proceedings before them as to 
enable the High Court to satisfy itself from 
the record, whether the application for sanc¬ 
tion has li^en properly granted or not. A 
Magistrate, in disposing of a charge of thefti 
delivered the following judgment: *'The 
charge of theft of doors and windows is not 
proved at all a^inst the accused. They 
are acquitted." There was no further record 
of the proceedings Immediate^ on the 
judgment being delivered, the pleailer appear¬ 
ing for the accused applied tor sanction to 
prosecute the complainant under ss. 282 and 
211 of the Penal Code. The Magistrate re¬ 
fused to hear the application then, on the 
ground that it was not the proper time fixed 
by him to hear applications. The attorney 
for the complainant, who had expressed his 
willingness to have the application heard 
and disposed of there and then, intimated 
that he was prepared to show cause why 
sanction should not be granted, and asked 
that notice of any future application might 
be given to the complainant. The accused 
renewed the application the following day 
without notice to, and in the absence of, the 
complainant or his attorney, and the Magis¬ 
trate granted the sanction asked for. On an 
application to the High Court to revoke the 
sanction, held that the Magistrate did not 
exercise a proper discretion under the cir¬ 
cumstances in neglecting to give the com¬ 
plainant notice of the application, and an 
opportunity of being heard. Held, further, 
that the mere fact of the charge laid by the 
complainant not having been proved, was 
not in itself sufficient ground for granting 
sanction to prosecute him under ss. 182 and 
211 of the Penal Code, and as, beyond the 
judgment of the Magisstrate, there was 
nothing on the record to show that there 
Were sufficient grounds for granting the sanc¬ 
tion, it should be revoked.— Kedar Nath 
Das Mohssh Chundek ChuckerbuttVp 
1 . L. R., 16 Cal. 66 k. [Prinsep and Hill, ]j. 
May 13, 1889.] 

In a petition of appeal from a conviction, 
the appellant falsely stated that the con¬ 
victing Magistrate d^lined to summon h!a 
Witnesses. The Magistrate to whom the ap¬ 
peal was preferred called upon the appellant 
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dare Code, s. 19^, on the charcpe of plPtfer ri og 
a false complaint, and forwaroM his proceed* 
ingi$ to the Deputy Magistrate ol another 
division of ihe district, who ordiaarily hwi 
no jurisdiction to try offences commStrad $n 
the division under the Head Assistant Magis^ 
irate. Held that the X>roaty Magistrate had 
jurisdiction to try the cnar^,«*QuavK*Ev« 
i*REss T. Nagappa, 1 . L. R., 10 Mad. 461. 
[Shephard and Best, JJ. Mar. aS, 1893-] 

Where, as the result of a polioe-mvestiga- 
gation, it appears that a cx>mplaint made to 
the police of the commission of an offence 
punishable under the Penal Code is false, it 
is not necessary that the complainant should 
be given any further opportunity of establish¬ 
ing the truth of his allegations before his pro¬ 
secution under s. i83 of the Penal Code is 
ordered. — Queen-Empress r. RaOHU Ti- 
wARi, 1 . L. R.. 15 AIL 336. [Edge, C.J'i and 
Aikman, J. May 16, 1^3.] 

Where one judge exercising the revisional 
jurisdiction of the High Court, in reversal 
of an ordt-r of a ffrjit^rlass Magistrate, had 
granted sanction under the Criminal Proce¬ 
dure Code, s. 195, for a prosecution under 
the Penal Code, s. i8e, an appeal was prefer¬ 
red from his judgment under the Letters 
Patent, s. 15. Held that no appeal lay, that 
section of the Letters Patent being inappit- 
cable in cases of criminal jiitisdiction.—S ri- 
kivasa Avyamgar e. QuERv-EMmtsa, 1. L. 
R., 17 M:id, 105, ^CoIHns, C.j., and Shep¬ 
hard, J. Ort. 5. 

On the 5th May 1 894 < C applied in writing, 
under the pro'insions of s. 133 of Act III. of 
1884, to a municipality for a license to he 
granted to him in respect of two carriages and 
NIX ponieo, and Blled up and signed the usual 
statement required the section. The sum 
payable in respect of the license was receiv¬ 
ed, and the license asked for by C was grant¬ 
ed to him, and at the same time the statement 
w'as sent to an overseer of the municipality 
for verification. On the 7th May the over- 
sw reported that C had in his possession 
eight ponies and one home. On the Bth May 
the chairman of the nrmnicipaJity passed an 
order directing C to he prosecuted for making 
a false irtatement in the schedule to his 
statement regarding the number of aalm^a 
in respect of which lie applied for the license, 
On^ the 9th May, C presented a petltioa 
asking that the tax on the three aalm^ 
might be received, and stating that he did 
nOt think he was liable to take out a lifense 
for them, as they were old and diseased, and 
unfit for work. On the 13th Mar the chair¬ 
man parsed an order on thlsappucatiom that 
he had no power to interfere^ as the firosecu- 
tion of C had alreadv been ordered. Mean¬ 
while, on the 9th May, a paper was sent to* 


to verify the allegatioRs in the petition of 
appeal on solemn affirmation, and he did so. 
Hm that the appellant had not committed 
an offence under s, 181 or 182 of the Penal 
Code.— Quebn-Empress «. Subbavva, I. L. 
R., la Mad. 451. [Collins, C.J., and Parker, J, 
July II, 17, 1889.] 

In order to constitute the offence defined 
in s. 182 of the Penal Code, it is not ne¬ 
cessary that the public servant to whom false 
infomnation is given should be induced to 
do anjrtfaing, or to omit to do anything, in 
consequence of such iaformation. The gist 
of the offence is not what action may or may 
not be taken by the public servant to whom 
faUse information is given ; but the intention 
or knowledge (to be inferred from his con¬ 
duct) of the person supplying such inform¬ 
ation. In the Matter of Golam Ahmed Kazi 
(I. L. R., 14 Cal. 314) dissented from,— 
Quebn-Empresb V. Budh Sen, 1 . L. R., 13 
All. 351. [Edge, CJ.. and Straight, J. 
April 4, iSgi .2 

Where a Deputy Commissioner issued a 
sanction to prosecute the accused upon an 
express application made on behalf of a cer¬ 
tain person against whom a charge of torture 
had been made, and which he found, for 
reasons stated in his judgment, to be false, 
Md taking the order to have been one made 
under s. 195 of the Code of Criminal Proce¬ 
dure, that it was a proper sanction, Inasmurb 
as it was given to a contemplated prosecu¬ 
tion by a definite person. Semhle, on the 
Supposition that the order was one under s. 
476 of the Criminal Procedure Code, that it 
was not necessary for the validity of .'in order 
under that section that there should be any 
GvidenCG on the record contradicting tho ra«'i 
which was thought to be false, or that there 
should be a preliminary inquiry. Although 
it may sometimes well be that a prel'tininary 
inquiry ought to be held, the .'idoption of a 
rigid rule to that effect is neither rendered 
imperative by the law, nor is it desirable. 
/ft the Matter of Muttv Loll Ghose ( 1 , L, R., 

Cal. 308), The Queen v. Baijoo Ijall ( 1 - L. 
R.. I Cal. 45 ^)' Khepu Nath Sikdar v. 
Girish Chunder Mukerjee il. L. R., 16 Cal. 
370), referred to and distinguished.— 

RAM Surma v. Gouri N.ath Dutt, i. L. R.. 
20 Cal. 474. rpig^jt and Hill, Jj. Nov. 2. 
1893.] 

The proceeding under s. 195 of the Code 
of Criminal Procedure, by which an order 
granting or refu.^iing to grant sanction lo 
pros^ute may be set aside, is a proceeding in 
revision, and not ^ way of appeal.—M ehoi 
Hasan ... Tota Ram, I. L. R., ,5 AH. 6 t. 
[Knox, J. Nov. ig, ,892.] 

A Hkao Assistant Macistrate sanction- 
•d a prosecution under the Criminal Proce- 
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the I^ifi|^«t<sate heft^ed **Ltst of mutiieipel 
camsi unto Act fif. of 1884/' in which C 
epfveared as cbar^gied with ao offence under 
S. igg of the Penal Code for ** 6ling a false 
stadtemnt^ that ia to aay, putting down in 
the schedule six pontes only instead of eight 
poniea and one horse/' Qn the J2th May 
the D^ttty Magistrate directed a sum¬ 
mons to issue to C, returnable on the 23rd. 
Oh the 18th May the District Magistrate 
passed an order to the effect that the muni¬ 
cipality could not institute a prosecution un- 
tiie Penal Code, but that the Deputy Ma¬ 
gistrate had power to do so, and that he 
should consider the provisions of ss. 182 and 
417, read with s. 511, of the Penal Code, as ap¬ 
plicable to the facts of the case. On the 19th 
hfey the summons was issued, and the case 
was heard on the 23rd and 24th May and 
19th June, on which date formal charges un¬ 
der ss. 199, 182, and 417-511, of the Penal 
Code Were fram^. Thereafter the hearing 
pToce^ed till the 16th July, when, on an ap¬ 
plication to the High Court, the proceedings 
were stayed, and a rule issued to show cause 
why they should not be quashed. It was 
contend^ at the hearing of the rule that the 
High Court should not interfere at that stage 
of the proceedings under its re visional juris¬ 
diction. Held that the High Court has power 
to interfere at any stage of a case, and that, 
when it is brought to its noth'e that a person 
has been subjected, as in this case, for over 
two months, to the harassment of an Illegal 
prosecution, it is its bounden duty to interfere. 
Held, further, that it was quite clear that the 
municipality had no power to institute the 
proceedings, and that, having regard to the 
provisions of s. 191 of the Code of Criminal 
Procedure, it did not appear that the Deputy 
Magistrate, having no private complainant 
before hinit had power, of his own motion, to 
institute them; but that, whether he had such 
power or not, the admitted facts of the case 
did not in law constitute any of the offences 
with which C was charged, and that the whole 
proceedings must be quashed. The Munici¬ 
pal Act is intended to be complete in itself as 
regards offences committed against the Mu¬ 
nicipal Commissioners, and there is no indi¬ 
cation of any intention to render a delinquent 
also liablo to punishment under the Pena! 
Code. There is no penalty in the Act attach¬ 
ed to Uie omission to maxe a return under .s. 
133, and no wor^ in the Act constituting 
the making a false return a pen^ offence; 
ai) 4 « as there are no such words in the Act 
as are necessary to make the provisions of 
the Fena} Code applicable, the Court has no 
power to import them. The Municipaf Com- 
tntssioners in such a case have the remedy 
provided by the Act itself— Chandi Pbr- 
SHAD V. Abdur Rahman, f L. R-, 2a Cal. 


131. [Petheram, C.J., and Beverley, J. Aug, 

*897.] 

S. 195 of the Criminal Procedure Code 
(Act V. of 1S98) runs as follows 

<95- (/) No Court shall take cognixance— 

(«; of any offence punishable under sections 
172 to 188 (both inclusive) of the Indian Penal 
Code,** except with the previous sanction, or 
on the complaint of the public servant con¬ 
cerned, or of some public servant to whom he 
is subordinate; 

(^) of any offence punishable under sections 
193 . * 94 . 19s. i 9 ^> 199. 200, 205, ao< 5 , 307, 
208, 209, 210, 211, or 22S of the same Code,* 
when such offence is committed in, or in 
relation to any proceeding in any Coort, 
except with the previous sanction, or on the 
complaint, of surh Court, or of some other 
Court to which such Court is subordinate; 

(r; of any offence described in section 463, 
or punishable under sections 471,475. or476 of 
the same Code,* when such offence has been 
committed by a party to any proceeding in 
any Court in respect of a document produced 
or given in evidence in such proceeding, ex¬ 
cept with the previous sanction, or on the 
complaint, uf such Court, or of some o:faer 
Cu\irt to which such Court is subordinate. 

(2) Jn clauses (bjand fcj of sub-secHon (l}, 
the terra Court ' means a Civil, Revenue, 
or Criminal Court, but does not include a 
Reffistrar or Sub-Registrar under the Indian 
Rcgistratio7i Act, /itiy.i 

(j) The prindsions of subjection (i) wifk 
reference to the offences named therein apply 
also to the abetment of s«cA offences, and 
attempts to commit them^ 

{4) The sanction ri^erred to in this section 
may be expres:>cd in general terms, and need 
not n<ime the accu^ied person , but it shall, so 
lar as practicable, specify the Court or other 
place in whh'h, and the occasion on which, 
the offence was cummiUed. 

(^) When .'.auction is given in respect of 
any offence referred to in this section, the 
Court taking cognizance of the case may 
frame a charge of any other offence so refer¬ 
red to which is disclosed by the facts. 

{o) Any sanction given or refused under 
this scx'tiun may hie revoked or granted by any 
authority to which the authority giving or 
icfusing h is subordinate,* and no sanction 
shall remain in force for more than six months 
Jrom the date on which it wasg»vci», provided 
that the High Court may, for good cause 
shoicH, extend the time. 


^ Act XLV. off 1860. 
t Act HI. of 1S77. 
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(7) For tlie poises of thh section every 
Court shall Redeemed to be subordinate only 
to the Court to v^hich appeals from the former 
Court ordinarily lie, tiat is to say,^ 

(ff) ^herosuch appeals lie to more than one 
Cou^j the Appellate Court of it^rrior juris- 
dietioH shall be the Court to »hUh stick Court 
sktUl be deemed to be subordinate ; 

(d) where such appeals lie to a Civil and 
also to a Jtevenue Court, such Court shall be 


deemed to be subordimete to the CM or 
Revenue Court accoMing to Mr umture ^ike 
case in connection with which the oFenee is 
alleged to have been committed ; 

(c) whore no appeal lies, such Court shaU 
be deemed to be subordinate to the principal 
Court of original jurisdiction within the local 
limits of whose jurisdiction suck firs^men* 
Honed Court is situate. 


Fxm. Mv* 
or Meg. ot lit 
or Md class. 
Uncog. 
lumnioBs* 
BaiUUe. 
Netoomp. 
Sanction. 


188 -* Whoever offers any resistance to the taking of any property by the 
ResisUncc to the taking of lawful authority of any public servant, kiiowIi^ or 
prop^y by lawful authority having reason to believe tint he is such public servant 
of public servant, gg punished with imprisonment <rf either descrip^ 

tion for a term which may extend to six months, or with fine wUch may extend 
to one thousand rupees, or with both. 


An officer subordinate to an officer in charge 
of a police-station, who was deputed by the 
latter to make an inquiry under s. 135 of the 
Code of Criminal Procedure, attempted, with* 
out a search-warrant, to enter a house in 
search of property alleged to have been stolen, 
and was obstructed and resisted, ffrld (ap¬ 
plying s. 99 of the Penal Code) that, even 
though the police-officer was not strictly justi¬ 
fied in searching the house without a war¬ 
rant, the person obstructing and resisting 
could not set up the illegality of the officer's 
proceeding as a justification of his obstruc¬ 
tion, as it was not show'n that that officer 
was acting otherwise than in good faith and 
without malice. A Magistrate acting judi¬ 
cially should not import into the case before 
him his previous knowledge of the charact¬ 
er of the accused, but should determine his 
guilt or innocence upon the evidence given 
in the case.— Reg. v. Vyankatr.w Shrini- 
VAS, 7 Bom. H. C, R. 50. [Gibbs and Mel- 
vill, ]]. June 15, 1870 ] 

/leldt on the facts of the case, that a party 
(A) who objected to accompany a coartable 
who had been directed to produce him before 
the Court, and also seized the constable by 
the arm, and resisted his carrying away a 
pony which A was charged with having mis¬ 
appropriated, was guilty of separate unences 
under $s. 353 and 183 of the Penal Code, 
and the inmetion of separate sentences for 
each offence was not prevented by s. 71 of 
that Code.— ^UEBN t. joy ah Mohun Chun- 
DER, 14 W. R. 19. [Loch and Hobhouse, JJ. 
July 16, 1870.] 

If a bailiff break the doors of a third per¬ 
son in order to execute a decree against a 


judgment-debtor, he is a trespasser if it turn 
out that the person or goods of the debtor 
are not in the house, and, under such cir¬ 
cumstances, the owner of the house does 
not, by obstructing the bailiff, render himself 
punishable under s. 183 or s. 188 of the Pe¬ 
nal Code. The accused was convicted, un¬ 
der a, 183, Penal Code, of obstructing a 
bailiff, who broke open the doors of the ac¬ 
cused (a third party) to execute a decree 
against a judgment-debtor. The Bombay 
High Court, in quashing the conviction, 
made the following observations: “ Now, in 
the present case, there is no evidence what¬ 
ever that there were any goods of the debtor 
in the house of the accuse Gazi; and, in the 
absence of such evidence, the presumption 
must be in her fai'our that there were no 
such goods. As there was no such property 
in the house, GazI did not offer any resist¬ 
ance to the taking of any property by the 
lawful authority 01 a public servant, which 
is the offence of which she has been convict¬ 
ed under s. 183. Nor could she be convict¬ 
ed under what would appear to be a more 
appropriate section, namely, s 186, for 
voluntarily obstructing a public servant in 
the discharge of his public function ; for the 
bailiff would ha^'e been exceeding his func¬ 
tions if he had done that which Gazi pre* 
vented him from doing."— Reg. e. UAZt 
KDM Aba Dork, 7 Bom. H. C. R.83. rCikhs 
and Melvill, JJ. July a8, 1S70.] But see 
r], 1 of s. 99 of the Penal Code, which says 
that " there is no right of private defence 
against an act done by a public servant act* 
ing in good faith under colour of his office, 
though that act may not be strictly justifiable 
by law." 


• o ^ to aukhwiiy for institutiog prosacutiooa under s. iSa, see the new Coda of Cvl 
minal Procedure (Act V. of 1898), s. 195 (f) (a). 


l a‘4 ] 




Cb^, X»J contempts of lawful AUTHOklTV, &c* [S«c». 184, tsg. 


Tm pty o( G, a wrvairt of a Railway 
CoaipMy, fan due oa the xitt April. On tM 

let the Civil Court panted a pro> 

ibiterjr order under Act Vlil. of 1859, at¬ 
taching Q’s pay, and the order was served 
on the Auditor of the Company on the j bt 
April. The Auditor returned the order, 
hhving endorsed on it that it was dated 
March 31st, and G's pay was not due till 
the i 5 t April. The order was again served 
on the sst April, and the Auditor again re¬ 
turned it with the remark that, since the 
first service, the pay due to G had been 
made over to him. The Auditor was con¬ 
victed under s. 183 for resisting the taking 
of property by the lawful authority of a pub* 
lie servant, field that the conviction was bad 
under s. 183. and could not be sustained un¬ 
der s. 1881 as on the 31 St March there was no 
debtdueto G on which the prohibitory order 
could operate, and the Auditor was therefore, 
not bound to obey such an order.—!.. ight- 
Foor V. Cftow.v, Panj. Rec.. No. 9 of 1874. 

A PBKSON was convicted under s. 183 of 
the Penal Code for offering resistance to the 
attachment of property by a public servant. 
The offence was committed on the 4th of 
February 1883, but the warrant under which 
the public servant acted was returnable on 
or before the previous day. Held that the 
conviction was bad.-— An and Lall Bbra v. 
Empssss on thb prosecction op Azkh 
Peon, I, L. R., 10 Cal. 18; 13 C. L. R. 209. 
[Prinsep and Tottenham, jj. Aug. 2, 1883.] 

A MERE oral statement by a person claim¬ 
ing to be the owner of certain arlicles attac'h- 
rd by a bailiff in execution of a decrtie, to the 
effect that he would not allow the bailiff to 
take away the articles unless he entered them 
as hU property, doc s not amount to an offence 
under s, 183 of the Penal Code.—^ ueen- 
Emprbss V. Hl'sain, I. L. R., 15 Bum. 564, 
[Birdwood and Parsons, JJ. Nov. 20, 18^.] 


A District Judge ordered that the house 
of the defendant in a suit pending before him 
be searched and certain property brewght to 
the Court, and appointed a commissioner to 
carry out this order. The commissioner 
went to the house, but the defendant shut the 
doors, and would not admit him. A crowd 
collected, and the commissioner felt it would 
be unsafe to proceed to carry out the order 
by force, and was unable to do so otherwise. 
The defendant was prosecuted and sentenced 
under the Penal Code, s. 186. Held that the 
facts disclosed no offence under that section. 
—Uueen-Empkess V. Sommanna, I. L. R., 
[5 Mad. 221. [Wilkinson and Subrahmanya 
Ayyar, JJ. Jan. 25, 38, 1893.] 

A DECREE having been passed against the 
assets of a deceased debtor, execution was 
taken out, and the officer of Court proceeded 
to seize certain goods. The accused success¬ 
fully resisted the seizure, asserting that the 
goods seized were his own. He was there¬ 
upon charged with having committed an of¬ 
fence under 5. 183 of the Penal Code, but he 
was acquitted for want of proof by the pro¬ 
secution that the goods were assets of the de- 
cea.sed. Held that the acquittal was wrong, 
and should be set aside.— Queen-Empress 9. 
TlKUCHiriAMBALA PATHAN, I. L. R., 2Z Mad. 
78. [Shephard and Subramania Ayyar, 11 . 
Oct. 16, 29, 1B96.] 

Where a village-chaukidar, without the 
preparation and publication of a list of de¬ 
faulters, and without any written authority as 
required by s. 26 and s. 27 of the village 
Chaukidari Act (Ben. Art VI. of 1870), at¬ 
tached some property for levying the amount 
of arrears, held that resistance to such attach¬ 
ment wa.s not an offence under s. 183 of the 
Penal Code.— Durg.\ Cmakan Mam v. Nouin 
Chandra Sii., I. L. R., 25 Cal. 274. [Baner* 
jee and W'ilkins, JJ. Sep. 2i, 1 ^ 7*1 


1B4.* Whoever inttntionaily obstructs any sale of property offered for sale 
Obstructing sale of proper- lawful authority of any public servant as such 

tjr offered for sa le by aathqrity s^| be punished with imprisonment of either des¬ 
ol public servant. cripiioii for a term which may extend to one month, 

or with fine which may extend to five hundred rupees, or with both. 

A is charged, under 3 . 184 of the Indian ful authority of a public servant. The charge 
Penal Code, with intentionnlly obstructing a should be in those words.—Crim. Pro. Code 
sale of property offered for sale by the law- (Act V. of 1898), s. 221, Ulus. (d). 

185* Whoever, at any sale of properly held by the lawful authority of a 
tncfal purchase or bid for public Servant as such, purcliases or bids for any pro- 
pMMTty fdlmd for sale by perty on account of any person, whether himself or 
authority of public servant. whom he knows to be under a legal in- 

* As to authority for instituUog prosecutions under ss. 184 and 18$, see the new Code 
of Cilmlnal Procedure (Act V. of 18^), a 195 (r) 
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SftC« l86,J 


CONTEMPTS Of LAWFUL AUTNORITV, &Ci 




iOUf.Xs 


capacity to purdiase that property at that or bids for auch proper^ not in- 
taMing to perform the oblig^ions under wMch he hbaaelf by stich buidiiigy 
i^ali be punished with imprisonment of either descri^ion for a term which may 
extend to one month, or with fine which may extend to two hundred rupeeSr or 
With both. 


Where the lease of a ferry was put up to 
auction, and the accused gave a mock-bid, it 
WBR held that he was rightly convicted un¬ 
der s. 185.—5 Rev., Jud., and Pol. Jour., Cal., 
P- 38. 


A PERSON is guilty of contempt oS the law* 
ful authority of a public servant under jg. 1S5 
by bidding at an auction-sale held by a Ma¬ 
gistrate, and failing to complete the sale,—« 
Queen v. Rbazooddeen, 3 W. R, 33. 
^Loch and Scton-Karr, JJ. Juno 24^ 1S65.] 


fienr* Mag. 
«r Naff. oT m 
er tod data. 
Uoeoff. 


Notcoaip* 

SaactioD, 


186 -* Whoever voluntarily obstructs any public servant in the disdurge 
Otoructing public servant of his public functions shall be punished with im« 
in discharge of public func* prisonment of either description for a term which 
may extend to three months, or with fine which may 
extend to five hundred rupees, or with both. 


Escaping from lawful custody Is not ob¬ 
structing a public servant in the discharge 
of bis public functions within the meaning 
of s. 186 of the Penal Code. Escaping from 
lawful custody is punishable under s. 224 of 
the Penal Code.— Reg. v. Poshc bin Dhau- 
BAji Patel, 2 Bom, H. C. R. 128. Couch, 
C.J., and Newton and Warden, J[. Jan. 25, 

18650 

Conviction, under s 186 of the Penal 
Code, of obstructing a mauzadar in the dis¬ 
charge of his duty reversed, there being no¬ 
thing to show that the mauzadar is a public 
servant.— ^Jovn.ath v Soorjakam. 8 W. R. 
66. rjaekson and Hobhouse, JJ. Sep. 3, 

1867.] 

Conviction and sentence under s. r86 of 
the Penal Code reversed, as the rondurt of 
the accused—refusing to aorompany a mea¬ 
suring-clerk employed under Bom. ACt I. of 
1865 to his (the accused's) house, and per¬ 
mit it to be measured—did not constitute the 
offence of obstructing a public servant in 
discharging his public functions. Quofre ,— 
Whether s. 11 of Horn, Act I. of 1865 justi¬ 
fies surveyors in entering private houses for 
the purpose of measuring them.— Rfu. i*. 
Bhagtidas, 5 Bom. H. C. R. 51. ^Newton 
and Tucker, JJ. July 1, j868.^ 

A Mofussii. Small Cause Court has no 
jurisdiction to punish for resistance of a pro¬ 
cess which it has issued, but such resistance 
being an offence under s. 186, it may send 
the accused before a Magistrate to be dealt 
with accordiog to law.— Rule Nisi in the 
Case or Mones Chunder Doss, 11 W. R. 
62, Civ. Rul. i^Bayley and Hobhouse. JJ. 
jan. 26, 1869.] 


If a bailiff break the doors of a third per¬ 
son in order to execute a decree against a 
judgment-debtor, he is a trespasser if it turn 
out that the person or goods of the debtor are 
not in the house; and, under such circum¬ 
stances, the owner of the house does not, by 
obstructing the bailiff, render himself pun¬ 
ishable under s. 183 or s. 186 of the Penal 
Code.—R eg. Gazi kom Aba Dore, 7 Bom. 
H. C, R. 83. LGibbs and Melvill, JJ. July 
28, 1870.] But see cl. r of s. 99 of the Pe¬ 
nal Code, which says that there is no right 
of private defence gainst an act done by a 
public servant acting in good faith under 
colour of his office, though that act may not 
be strictly justifiable by law.” 

The refusal of a cart-owner to give his 
cart on hire to a Government officer does not 
cunstitule the offence of obstructmgapublic 
servant in the discharge of his public func¬ 
tions within the meaning of s. 186 of the 
Penal Code.—R hu. r. Dhori Kui.laN, 9 
Bum. H. C K. 165. ' Melvill and Kembatl, 

jj. Feb 8.1872, 

Where accused refused to allow the at¬ 
tachment of his property in execution of a 
decree passed against him by the CajUton- 
ment Small Cause Court, hM that the Jud^ 
of the Court had not jurisdiction as a Magis¬ 
trate to try and convict accused of an of¬ 
fence under H. 186 .—Empress v.Khushal.a, 
Panj, Rec., No. 22 of 1879. 

The resistance of a process of a Civil 
Court U punishable, under the Code of Cri- 
minal Procedure, by a Criminal Cbatt; and 
such an office is puui'shabie under s. |86 
of the Penal Code.—Rea. v. Bhagai Dupfa- 
OAK fio W. R 43 ; 8 B. L. R ai, F. 8.), 


• Aa to authority for institutiag prosecutiona under a. iB6, *ee the tww Code of Cri- 
mioai Procedure (Act V. of 1898), s. 193 (0 («). 
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OM^ndlitf V. Ckunder Kani Chuikef- 
b0ify (9 W. R. 53), irhere it whs held that 
tbtt C^n Court, and not tha Magistrate, had 
jurisdiction to fine for resisting a process of 
a Ci^l Court. The case of Ref', v. Bhagai 
Dujfadar has been followed in that of Mani 
Chandra Das (2 B. L. R., A. C. J., 188), in 
which a Judge of a Small Cause Court in the 
Mofusttl, found a judgment-debtor guilty of 
resisting an officer of the Court in attaching 
property in satisfaction of the decree, and 
fined him ; but the High Court held that the 
Judge had acted without jurisdiction ; he 
.ought to have sent the judgment-debtor be¬ 
fore the Magistrate. 

In a suit filed in a Mamlatdar's Court un¬ 
der Bom. Act III. of 1876, the plaintiff ob¬ 
tained a decree against the accused for pos¬ 
session of a certain pieri* of land When the 
Mamlatdar proceeded to execute the decree, 
he found that there was no land correspond¬ 
ing to the boundaries set forth in the plaint, 
and that the parties were joint owners and 
in joint-occupation of the land in dispute. 
Finding himself unable to execute the decree, 
the Mamlatdar referred the matter to the 
Collector for advice. The Collector, on 
looking into the paper.s of the case, ordered 
a surveyor to execute the decree bj dividing 
the land in dispute nnd putting the decree- 
holder in possession of his sh.'ire. ' The sur¬ 
veyor, in attempting to execute the decree, 
was obstructed by Ae aci'used, who was 
thereupon tried and convicted of the offence 
oF voluntarily obstructing a public servant 
in the discharge of his public functions un¬ 
der s. 186 of the Penal Code (Act XLV, of 
1860). Held (reversing the conviction) that, 
as the Collector h;id no legal authority to 
issue the order to the sun^eyor in execution 
of the Mamlatdar's decree, the surveyor, 
acting under that order, was not discharging 
a public function, and the act of the accused 
was not an offence against s. i86 of the 
Penal Code, Held, further, that the Collec¬ 
tor's order was so entirely id fra rirnt as to 
leave no room for the operation of either the 
first or the second clause of s. 99 of the 
Penal Code. — Qukhn-Empress v. Tulsi- 
KAM, [. L. R., 13 Born. 168. [Birdwood and 
Parsons, JJ. May 3, 1888.] 

A PERSON nominated by the Collector, 
under s. 69 of the Bengal Tenancy Act, for 
^he purpose of making a division of crops 
Detween the landlord and the tenant, is not a 
public servant within the meaning of s. 786 
of the Penal Code.—C hattbr Lal v, Tha- 
cooR PaKSHAD, I. L, R.. 18 Cal. 518. 
[Petheram, C.]., and Beverley, J. June 11, 

i8pi.] 

To spread a false report, and thereby pre¬ 
vent persons from bnnging their ehiloren 


for vaccinrtion to the public vRcdriaterf U 
not an offence under the Penal Code, s. 18^ 

Quren-^prrss V, TuimiACHi, i.L.R„ 
75 Mad. 93 - [Wilkinson and Shephard, TT, 
Oct. 16, *891.] 

A District Judge ordered that the houee 
of the defendant in a suit pending before him 
be searched and certain property brought to 
the Court, and appointed a commissioner 
to carry out this order. The commissiomr 
went to the house, but the defendant shut the 
doors, and would not admit him. A crowd 
collected, and the commissioner felt it would 
be unsafe to proceed to carry out the order 
^ force, and was unable to do so otherwise. 
The defendant was prosecuted and sentenced 
under the Penal Code, s. 186. Held that 
the facts disclosed no offence under that sec¬ 
tion.— QuKBN-HmVKGSS V. SOMMANNA, I. L. 
K., 15 Mad. 221. [^Wilkinson and Siibrah- 
manya Ayyar, JJ. Jan. 25, 28, i8ga.J 

WiiKRF. a Civil Court peon was sent by a 
Munsif to attach certain property, and on 
the peon reporting that he had been obstmet- 
ud in making the attachment, the Munsif 
sent the rase to the Deputy Magistrate for 
investigation and trial, and the Deputy 
Magistrate summarily tried the accused under 
s. 186 of the Penal Code, dismissed the case, 
and awarded compensation of Rs. 20 to the 
accused, held that the award of compensation 
was illegal: the peon, though nominally the 
informant in the rase, was not the real com¬ 
plainant, nor could the proceedings properly 
be said to have been instituted before the 
Deputy Magistrate on his information.-— 
Biiakut Chundek Nath v. Jabbd Ali Bis¬ 
was, I. I..K..2oCaJ.48i. [Pigot and Hill, JJ. 
Sup. 19, 1892.] 

The public functions contemplated by s. 
] 86 of the Penal Code mean le^l or legiti¬ 
mately authorized public functions, and were 
not intended to cover any act that a public 
functionary might choose to take upon him¬ 
self to perform. A Batwara amin, in proceed¬ 
ing to measure certain lands in the course of 
proceeding.s connected with the partition of 
an estate under Ben. Act VIU, of 1876, was 
obstructed by certain persons who claimed 
the lands, and objected to thsir being measur¬ 
ed. The lands were stated in the report of 
the amin to be the common land of estate 
No. 546 and of certain other estates. The 
persons who obstructed him were not co¬ 
sharers in that estate, and contended that 
the land sought to be measured had been 
divided amongst the malihs of the different 
estates, and different portions of it had been 
held separately by them. The persons so 
obstructing the amin were charged with an 
offence under s. 186 of the Penal Code, the 
Deputy Collector in charge of the batwara- 
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proceedings being of opinion thst s. ii2 of 
the Ad appUedp end that the amin was 
.entitled to measure the land. The accused 
were convicted. Held that s, i is is limited 
to cases where the community of interest in 
the land in dispute between the proprietors 
of the estate under partition as a body, and 
the proprietors of other estates, is admitted. 
When this is not admitted, the provisions 
of a. ri6 apply. Held, further, that, as there 
was no evidence to show that such commu¬ 
nity of interest was admitted, the accused 
were entitled to the benefit of the doubt, and 
to have the case treated as one under s. 116 j 
and that, as the procedure laid down in that 
section had not been followed, the amin had 
no power to measure the lands, and could 
not be said to be a public servant acting in 
discharge of his public functions, and that 
the conviction must consequently be set 
aside.— Lilla Singh v, Quei^n-Empkfss, 1 , 
L. R., 22 Cal. 286. [Banerjee and Sale, JJ. 
Oct. 17, 1894.J 

The petitioner was convicted, under s. 186 
of the Penal Code, of obstructing a Civil 
Court peon, who was attaching bis property 
in execution of a decree; the warrant of at¬ 
tachment was addressed to the nazir of the 
Court, who delegated its execution to a peon 
by an endorsement of the peon's name. Held, 
the nazir had authority thus to delegate the 
execution of the warrant to the peon. The 
words **ta be executed" in s. 251 of the 
Code of Civil Procedure would seem to 
imply that it was not intended that the " pro¬ 
per officer" should himself execute jil! war¬ 
rants sent to him. And there is nothing in 
the Code which indicates in any way that 
warrants, being either worrants of arrest or 
of attachment, or for distress and sale, are to 
be executed by the ''proper officer" in any 
manner different from the service of sum¬ 
monses. The Court Fees A6l {VII. of 1870) 
distinctly contemplates that the peons are to 
be employed, not only for the service of 
summonses, notices, or orders, but also for 
the execution of other processes, such ns 
warrants of arrest, or of attachment and dis¬ 
tress. Though the authority may well be 
conferred in more clear and explicit terms 
than are expressed by a mere endorsement 
by the nazir of the peon's name, still it is 
Impossible to say that that is not sufficient 
evidence of the delegation.— Dhar.^m Ch and 
Lal V. Queen-Empress, I. L. R., 23 Cal. 
596. [Norris and Beverley, JJ. Mar. 6, 
1895.] Followed in Shea Pro$[ask Temari v. 
Bhoop Narain Prosad Pathak^ I L, R., 22 
CaL 759, infra. 

A NAZIR has authority to delegate the 
execution of warrants of arrest. Dkaram 
Chand Lal v. Queen-Empress (I, L. R., 22 


Cal. 596) followed. A peon acting under 
such delegation is a wblic Servant within 
the meaning of the dennition in s. cL 4, 
of the Penal Code. Qsiwre.—^Whrtlrar the 
escape of a prisoner from arrest isan obetruc- 
tion of a public servant within tbe meaning 
of s. 186 of the Penal Code.— Sheo PROonaK 
Tewari V . Bhoop Narain Prosad Pathak, 

K L. R., 22 Cal. 759. [Petheram, C.J., and 
Beverley, J. Mar. 14, 1895.] 

A PUBLIC servant executing a warrant of 
arrest which is not signed by tbe Magistrate 
as required by s. 75 of the Criminal Proce¬ 
dure Code, but only bears his initials, and 
the substance of which is not notified to the 
person to be arrested as required by s. 80 of 
the Code, cannot be said to be acting in the 
discharge of his public functions in a manner 
authorized by law. A person obstructing 
Ktm cautLut bt couvlcted under s. 186 of the 
Penal Code.— Abdul Gakur v. Quebn-Em- 
pREss, I. U. R., 23 Cal. 896. [O'Kinealy 
and Banerjee, JJ. May 22, 1896.] 

BilKore a person can be convicted of wil¬ 
fully obstructing or impeding a railway ser- 
vAut in the discharge of his duties, within 
the meaning of s. 121 of the Railway Act 
(IX. of 1S90), or of voluntarily obstructing a 
public servant iti the discharge of his putSic 
functions^ within the meaning of s. 186 of 
the Indian Penal Code, it must be shown that 
the obstruction or re;>istance was offered to a 
railway or public servant in the discharge 
of his duties or public function as authorized 
by laiv. Tile mere fact of a public servant 
or a railway servant believing that he was 
acting in the discharge of his duties will not 
be sufficient to make resistance or obstruc¬ 
tion to him, atnoant to an offence.— Baroda 
K.ANTO Pramanick, Ih rey I C. W. N. 74. 
[O'Kinealy and Uanerjee, JJ. July 16, 1896.] 

Where a District Magistrate issued a war¬ 
rant for the arrest and production of a wit¬ 
ness for the purpose of giving evidence at an 
investigation held by the police, and in at¬ 
tempting to execute such warrant the police 
arrested the wrong person, and were assaulted 
in the attempt, held that, apart from the fact 
that the attempt to arrest was made on the 
wrong person, a District Magistrate has no au¬ 
thority to issue a warrant for the production 
of a Witness at an investigation by a police- 
officer, but only before his own Court under 
ss. 76, 81, of the Code of Criminal Prooedure. 
Heldy also, that as the investigation was held 
by a police-officer under Chapter XIV, oE the 
Criminal Procedure Code, the proper course 
WAS for the Sub-Inspector of Police to re¬ 
quire the attendance of the witness under s. * 
160 of the Code of Criminal Procedure, and 
on failure by her to comply with such ordef, 
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|»PMCttte lier under s. 174 of thePenel Code. 

further, that the accused were justUM 
ID tbdr resistance, and that no offence either 
under s. 143 or s. i 85 of the Penal Code was 
committed, and that they should be acquit- 
ted—QiTBBH-EHraBSs v. Jogbndka Nath 
MuX£R}Kb, I. L. R., 34 Cal. 320. [Ghose 
and Gordon, JJ. Jan. 19, 1897.] 

A NOTicB of demand of a house-tax under 
the Local Boards Act (Mad. Act V. of 1884) 
Was affixed to the house. The owner, who 
Was a potter and cultivator by occupation, 
Was in the village at the time. He did not 
pay the tax. A warrant of distress was is¬ 
sued, the house-register not having been 
completely filled up, and a bucket and spade 
belonging to the defaulter were attached. 
The waulter successfully resisted the di.s- 
traint. that the provision.s of the Act 

had been suRiciently complied with as re- 

S ards the preliminary steps for making the 
emand and the service of notice, and the 
fact that the spade and the bucket were pro¬ 
tected from attachment under s. 94 did not 
justify the res [.stance, and accordingly that 
the defaulter was guilty of offences under 
Penal Code, as, t8o and 3!;3 .—Qu&e\-Em- 
PRESS V. PoOMALAl VlhWAfi, I. L. R, 31 
Mad. 296. [Subramania Ayyar and Davies, 
JJ. Jan. 26, 1898.] 


The petitioner was convicted under a* id6 
of the Indian Penal Code of voluntarily ob¬ 
structing a public servant in the discbar^ 
of his public functions. The officer obstruct¬ 
ed was a surveyor employed by the Collector 
in the khas ntekal department, and the func¬ 
tions in which he was obkruct^ were 
making a survey of a certain portion of a 
water-course which was in dispute. HAd 
that the Collector, acting in the manKement 
of a khas mehal, the property of the Govern¬ 
ment, is as much the Government within the 
meaning of s. 17 of the Indian Penal Code 
as when he is exercising any other of the 
duties of his official position. Held, further, 
that the surveyor in the present case was a 
public servant, and that the duty upon which 
he Was engaged when he was obstructed was 
a public duty.— Bajoo Sing v . Quben-Em- 
PRESS, I. L. R., 26 Cal. 158. [Stevens and 
Pratt, JJ. Nov. 3 , 1898.] 

Ax arrest by a police-officer without noti¬ 
fying the substance of the warrant to the 
person against whom the warrant is issued, 
as required by b. 80 of the Criminal Proce¬ 
dure Code, is not a lawful arrest; and resist¬ 
ance to such an arrest is not an offence under 
s. 235B of the Penal Code.— Satish Chandra 
R.vr Tf. Tool; Navdan Sino, 1 . L. R., 26 Cal. 
748; 3 C. W. N. 741. [Prinsep and Hill, Jj. 
June I, 1899.] 


187.* Whoever, being bound by law to render or furnish assistance to any 
Omission to assist public pubUc Servant in the execution of his public duty, 
stfvant when bound bylaw to inteniionally omiis to give such assistance, shall be 
give assistance. punished with simple imprisonment for a term which 

may extend to one month, or with fine which may extend to two hundred rupees, 
or with both; 

andf if such assistance be demanded of him by a public servant legally com* 
petent to make such demand for the purposes of executing any process lawfully 
issued by a Court of Justice, or of preventing the commission of an offence,f or 
of suppressing a riot or affray, or of apprehending a person charged with or 
guilty of an offence,! or of having escaped from lawful custody, shall be punished 
with simple imprisonment for a term which may extend to six months, or with 
fine which may extend to five hundred rupees, or with both. 


In this section the word ** offcnrc " deautes 
a thing punishable under this Code, or under 
any special or local law defined in this 
Code.—S, 40, Penal Code. 

A Magistrate directed a landholder to 
find a clue'’ in a case of theft within 


fifteen days, and to assist the police." H€ld 
that such order was not authorized by ss. 90 
and 91 of Act X. of 1872 (corresponding 
with ss, 43 and 42 of Act X. of 18^}, ana 
the conviction of such landholder, under ss. 
187 and 188, Penal Code, for disobedieaoe 


* As to authority for instituting prosecutions under s. 187, see the new Code of Cri¬ 
minal Prot^ure (Act V. of 1898), s. 195 (/) (a). 

t III a. 187, the word " offence ’* denotes a thing punishable under this Code, or 
under any special or local law as defined in.ss, 41 and 4a of this Code,-*Soe s. 40 el this 
Code, supra. 


Pren. Mag. 
or Mag. of 1st 
or and class* 
Uncog. 
Summons. 
Bailable. 

Not comp. 
Saoeden. 
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to svch order, was Dot niamtainable.—E m- 
pliftss 9. Bakhshi Ram, 1 . L, R., 3 AIL 201. 
[Peaison, J. Ang, iB, 1880.] 

An omission or neglect by a zemindar, 
when called upon under $. 2i of Reg. XX. of 
1817^ to nominate some one to fill the office 
of village-watchman, which had become 
vacant, is not an offence under either s. 1S7 
or 5. 188 of the Penal Code —In re Kam 
Prosunno Chose, 7 C. L. R. 575. [Morris 
and Prinsep, JJ. Jan. 19, i88j.] 

A PERSON was convicted undef s. 187 of 
the Penal Code for refusing, when called on 


by a forest-guard, to serve as one of a panch 
for the purpose drawing up a ptinchnama 
with reference to certain wood alleged to have 
been illegally cut in a reserved forest. Held 
that the conviction was illegal. The accused 
was not shown to he one of the persons epn- 
templnted by the first three paragraphs of s. 78 
of the Forest Act (VH. of 1878), nor was the 
purpose for which he was called upon to give 
his assistance, one of the purposes mention¬ 
ed in rls. fff) to [d) of the section. He was, 
therefore, not It'g.ally bound to assist the 
fore.si-giiard.— Ql’kex-Hmprkss v. Bab.\ji, J. 
t. R., 22 Bom. 769. [jardine and Ranade, 
JJ. Jan. 28, 1897/1 


Pk^. Mag, 
or Mag, of i»t 
nr and class. 
Unccg. 
Summooit 
Bailable. 

Not comp, 
fianctioot 


188** Whoever, knowing that, by an order promulgaled by a public servant 
Disobedience to order duly lawfully empowered to promulgate such order, he is 
promulgated by public ser- directed to abstain from a certain act, or to take ccr- 
tain order with certain properly in his possession or 
under his management, disobeys such direction, 

shall, if such disobedience causes or tends to cause obstruction, annoyance, 
Of injury, or risk of obstruction, annoyance, or injury, to any persons lawluUy 
employ^, be punished with simple imprisonment for a terra which may e.xtend 
to one month, or with fine which may extend to two hundred rupees, or with both; 

and, if such disobedience causes or tends to cause danger to human life, 
health, or safety, or causes or tends to cause a riot or affray, shall be punished 
with imprisonment of cither description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both* 

Explanation .—It is not necessary that the offender should intend lo pro¬ 
duce harm, or contemplate his disobedience as likely to produce harm. It is 
BuCheient that he knows of the order which he disobeys, and that his disobedi¬ 
ence produces, or is likely to produce, harm. 


lilu^iratiQn. 

An order is promulgated by a public servant lawfully empowered to promulgate 
such order, directing that a religious procession shall not pass down a cvruin street. 
A knowingly disobeys the order, and thereby causes danger or riot. A has comniiUed 
the offence defined in this section. 




S. 188 of the Penal Code .should be read 
with ss. 133 to 144 of the Criminal Proce¬ 
dure Code (Act V. of 1898). Ss, 133 and 
144 run as follow i— 

Whenever a District Magistrate, a Sub- 
divisiunal Magistrate, or, when empowered 
by the Local Government in this l^haK, a 
Magistrate of the first class, considers, on 
receiving a report or other information, and 
on taking such evidenre [if anyj us he thinks 
Jit, 

that any unlawful obstruction or riuisam c 
should be removed from any wav, river, or 


rharincl which is. or m/iy be, lawfully used 
by the publir, or from any tmblir place, or 

that any trade or ocenpation, or the keep¬ 
ing of any goods or mercharjdi.se, by refi.soii 
of its being injurious trj ihe health or phy.si- 
rai comfort of the com 111 unily, should be sup¬ 
pressed, or removed, or prohibited, or 
that the rontitruction of any building, or 
the disposal of any Hiibstatice as llkcdy to ot'- 
casion contUgruiioii or explu.sion, should be 
prevented or stopped, or 
that any building is in su^ h a ixindition 
that it is fikely to full, and thereby cauM.^ in* 


I * to authority (or instituting prosecutions under s. 188, set the new Code of Cri¬ 
minal Procedure (Act V. of 1898), s. 195 (i) (a), 
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jury te perii»on» living or carrying on busi- 
ntM in the neighbourhood, or passing by, and 
that, in consequence^ its removal, repair, or 
sup'^port, is necessary, or 

that any tank, well, or excavation adjacent 
to any such way or public place should be 
fenced in such a manner as to prevent dan¬ 
ger arising to the public, 

such Magistrate may make a conditional 
order requiring the person causing such ob¬ 
struction or nuisance, or carrying on such 
trade or occupation, or keeping any such 
goods or merchandise, or owning, po.s:»css- 
ing, or controlling such building, substance, 
tank, well, or excavation, within a time to be 
fixed in the order, 

to remove such obstruction or nuisance; 
or 

to suppress or remove such trade or occu¬ 
pation ; or 

to remove such goods or men handiM;, or 

to prevent or slop the construction of 
such building ; or 

to remove, repair, or support it. or 

to alter the disposal of such subsUnce : ur 

lu fence such lank well, or excavation, as 
the case may be; or 

to appear bi’fure him.sctf or some other 
Magistrate of the first or second class, at a 
time and place to be fixed by the order, and 
move to have the order set aside, or modi¬ 
fied in manner hereinafter provided. 

No order duly made by :i Magistrate un¬ 
der this solution sliall be called in question in 
any Civil Court. 

—A ' puhlu place includes 
al.so property belonging to the State, camp- 
ing grounds, and grounds lett unocciqMeii 
for .sanitary ami recreative purp<j.sc'».—Crim. 
Pro. Code {Ai'i, V, of 1898;, s. 1 j 

In cases where in the opinion of the Dis¬ 
trict Magistrate, a rrr\{tit'iuy 

frah\ H Sub-divisional Magistrate, or of any 
other Magistrate specially empowered by the 
l.ociil Government nr j Chic/ Prc^iiicmy AAr- 
/^jsirotc, ur the Uistri^:! Magistrate to act un¬ 
der the section, immediate prevention or 
speedy remedy i.s desiral'le, such M.igistrnte 
may, by a written order, stating the material 
facts of the case, find .served in manner pro¬ 
vided by s.' 134 Hif Act V, of 18981. direct 
any pefiton to alistain fri^ni a certain act, or 
to take rertiun order with certain proi>orlyin 
his possession or under his management, if 
siirh Magistrate ronsider.s that such direc¬ 
tion is likoly to prevent, or tends to prevent, 
ubstruclkon" annoyance, or injury, or risk of 
ub-structioib annoyance, or injury, to any 
persons lawfully employed, or danger to hu¬ 


man life, health, or safety, or a Uiaiurifancf 
of the public ifanquillityj or a riot, or an af¬ 
fray. An order under this section may, in 
cases of emergency, or in cases where the 
circumstances do not admit of the serving, 
in due time, of a notice upon the person 
against whom the order is directed, be pass¬ 
ed ex parte. An order under this section 
may be directed to a particular individual, 
or to the public generally, when frequenting 
or visiting a particular place. Any Magis¬ 
trate may rescind or alter any order made 
under this section by himself or any Magis¬ 
trate subordinate to him, or by his predeces¬ 
sor in uffice. No order under this section 
shall remain in force for more than two 
months from the making thereof, unless, in 
cases of danger to human life, health, ot 
safety, or a likelihood of a riot or an affray, 
the Kocal Government, by notification in the 
official Gazette, otherwise directs, — Crim. 
Pro. Code (Act V. uf 1898), s. 144, 

The (ollowing oxtrart. taken from the 
Report of the Indian Law Commissioners, 
tolly explains the reason for the enactment 
of s 188 of the iVnal Code : “ We have, to 
the best of our abiijiy, framed laws against 
.!(ts which ought to be repres.scd at all times 
and places, or at time;, and places which it 
IS in our power to define. LSut there arc acts 
which nt one time and pl.irc nre perfectly in¬ 
nocent and which at another time or place 
arc proper subjects for punishment; uur is 
it .always possible for the Legislature to say 
at what time or at what place such acts ought 
to be punishable. Thus, it may happen that, 
a religiuiis procession, which is in itself per- 
frctly legal, and which, while it passes 
through many quarters of a town, is perfect¬ 
ly harmless, cannot, without great risk of 
tumult and outrage, be suffered to turn down 
a particular street inhabited by persons who 
hold the rercinony in abhorrence, and whose 
passioiib arc excited by being forced to wil- 
ne'^s it. Ag.un there are many Hindu rites 
which in Hindu temples .and religious as- 
scinbiic.s the law tolerates, hut which could 
not with prop riel y be exhibited in a place 
where Kngli.sh gentlemen and ladies are in 
the h.ihit of frequenting for purpo.ses of ex¬ 
ercise Again, at a particuhir season, hydro¬ 
phobia may be common among dogs at a 
parliruUr place . and it may be highly advis- 
.ible that ill! people at that place should keep 
ihcir dogs .strictly confina 3 . Again, there 
may bo a particular place in a town which 
ihr people are in the habit of using as a re- 
repfciL'Ic for filth, in gcuenal. this praiiicc 
may do no harm, but an unhealthy season 
may arrive when it may be dangerous to the 
health of the population; and, under such 
circumstances, it is evidently desirable that 
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no person shouM be allowed to add to the 
nuisance. It is evident that it is utterly im¬ 
possible for the legislature to mark out the 
route of all religious processions in India, 
to sp^ify all the public walks frequented by 
En^ish ladies and gentlemen, to foresee in 
what months and in wli.^t places hydropho¬ 
bia will be common among dogs, or when a 
particular dunghill may become dangerous 
to the health of a towu. It is equally evi¬ 
dent that it would be unjust to punish a 
p^son who cannot be proved to have acted 
with bad intentions for doing to-day what 
ye^erday was a perfectly innocent act. or for 
doing in one street what it would be perfectly 
innocent to do in another street, without 
giving him some notice. What we propose, 
therefore, is to empower the local authorities 
to forbid acts which these authorities consi¬ 
der as dangerous to the public tranquillity, 
health, safety, or convenience; and to make 
it an offence in a person to do anything which 
that person knows to be so forbidden, and 
which may endanger the public tranquillity, 
health, safety, or cotivenienre. It ivill be 
observed that we do not give to the local 
authorities the power of arbitrarily making 
anything an offence. For, un]e.ss the Court 
before which the person who disobeys the 
order is tried shall be of opinion that he has 
done something tending to endanger the 
public tranquillity, health, safety, or conve¬ 
nience, he will be liable to no punishment. 
The effect of the order of the local authority 
will merely be to deprive the person who 
knowingly disobeys the order of the plea 
that he had no bad intentions. He will not 
be permitted to allege that, if he has caused 
harm or risk of harm, it was without his 
knowledge/' 


Bekorg a person can be legally punished 
for refusal to remove and reconstruct ruof- 
drains, evidence ought to be taken whether 
the party has disobeyed the Magistrate's or¬ 
der, and that such disobedience has produc¬ 
ed, or is likely to produce harm.—Qt;KEx 
». SwAUfCKRAM BUKOObEE, 2 W. R. 32. 

[Kemp and Glover, JJ. Feb. 8 , 1865."! 


The mere non-service personally of ; 
notice to remove a niiisanre is not a .suffiri 
ent ground for the Court, under s. 4.14 oi 
the Cf>de of Criminal Procedure (Act XXV, 
of 1861)1 corresponding with s. 222 of the 
new Code of Criminal Procedure (Act X. of 
1882), to set aside the Magistrate's order 
when it appears that the parties did not take 
the •bjection before the Magistrate, and that 
they, in fact, admitted knowledge of the ex- 
irtence of the notice, and sought to excuse 
o *1? obey it*—H ochan r. EcLroT, 
JJ Macpher««, 


A Magistrate cannot^ under 1.62, Crimi¬ 
nal Procedure Code (Act XXV« a£ 18^), cor¬ 
responding with a. i44i newCode ol C^lnal 
Procedure (Act X. of 1882), in general terms, 
forbid two parties to use any musical instru¬ 
ment in the neighbourhooa of each other's 
house, though he may forbid their doing so 
for the purpose of mutual aiinoyanGe»-*-lN 
THE Matter of Ram Chunpbk Geer Gos- 
sAiN, 6 W. R. 40. [Jackson and Markby^ JJ. 
July 9,1866.] 

Held that an Assistant Magistrate, as he 
comes with the definition of the term ** any 
Magistrate," was competent to pass an order 
under s 63 of the Criminal Procedure Code 
(Act XXV^. of 1861), which contemplates 
circumstances under which an immediate or- 
is urgently required, and in this respect 
differs from s, i8Bof the Penal Code.*— Govt, 
V . Mahomed Buksh, i Agra H C. R. 23. 
[Turner, J., and Spankiu, Offg. j. Sep. 14, 

i866] 

A SENTENCE of rigoruus imprisonment 
passed by a Magistrate, F. P,, under s. 188 
of the Penal Code, fur disobedience to an or¬ 
der duly promulgated by a public servant, al¬ 
tered to one of simple imprisonment, as the 
Magistrate's finding did not show that the 
case came within the hatter part of the section, 
in which case alone the infliction of rigor¬ 
ous' imprisonment was authonxed.— Reg. v, 
Rat.ankao bin Mahadbvrao Chavan, 3 
Bom. H. C, R, 32, lCoucH, C.J., and 
Newton and Warden, JJ. Oct. 3, 1866,] 

Hblu that the Magi.strate, as President of 
a Municipal Committee', has no power to is- 
s’ue an order forbidding, as a nuisance, an act 
not inrhided in the rulc.s pas^icd under Act 
XXVI. of 1850.— Govt. r. Sham Soosder, 

I Agra H. C. R. 34. [Turner, J., and Span- 
kie, Offg. J. Dec. iz, 1866.] 

A MINOR, whose property was under the 
Court of Wards, having bin fined by the 
Magistrate for disobedience by his servants 
of a lawful order duly promulgated with re¬ 
ference to such property, the order of the 
Magistrate was reversed, on the ground that 
the offence was not committed by the minor 
in person, and that tho^rojiecution wa.s mis- 
dircrtiid.—C rown Sirdar Dval Singh, 
Punj. Rer., No. 84 of 1866. 

The accused was fined by the Magistrate 
for not having closed a drain in pursuance 
of the verbal order of the Magiatrate. ff^ld 
that the Magistrate should have proceeded 
under ch. 20 of Act XXV. of 1861, inasmuch 
as the nuisance was not one from which Im- 
mediate danger was apprehended, and not 
under s. 62, which empowers the Magistrate 
to put an tmmedUte determinatiao to the 
continuance there(^« A written order not 
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liaving bm given, the procedure was faulty 
and fte t e Core quM^ed. Only Magistrates of 
a diatriot or divinon can act under cb. ao, s. 

e. Choomeb Lall, 2 Agra .H. 
^ R, X. [Turner, J., and Spankie, Offg. ]. 
Jao. x6, 1867.J 

Convictions and sentences for disobey- 
ing an order duly promulgated by a public 
servant reversed, as the mamlatdar, who stat¬ 
ed that he proceeded under Bom. Act V. of 
i8d4, was not thereby empowered to make 
the order .—Reg. v. Bhau bin Vithu, 3 Bom. 
H. C. R. 53. [Newton and Tucker, JJ. Jan. 
17, iSdy.j 

It is not a lawful order to direct a man 
not to leave his home without informing the 
lambordar of the village or the police (Crown 
V. Boolahee, Panj. Rec., No, 12 of 18^), or 
without a ticket*of'leave, or the permission 
of the police.—C rown v. Hl'knam Sinoh, 
Panj. Rec. No, 45 of 1867. 

Conviction and sentence for disobeying 
an order made by a mamlatdar, under Bum. 
Act V. of 1864, directing the accused to ke<?p 
a gateway open, reversed, as the mamlatdar 
was not empowered under that Act to make 
the order—R bo. v. Khanuoci bin Tanaji, 
5 Bom. H. C. R. 21. [Couch, C.J., and 
Newton, J. Mar. 10 1868.] 

A CONVICTION under s. 188 of the Penal 
Code for disobedience of an order duly pro¬ 
mulgated by a public servant will not stand 
where the evidence fails to show that the dis¬ 
obedience caused, or tended to cause, obstruf'- 
tion, annoyance, or injury, ur risk 01 obstruc¬ 
tion, annoyance, or injury, to any person law¬ 
fully employed, or that it caused, or tended 
to cause, danger to human life, health, or 
safest Of caused, or tended to cause, n riot 
or affray.— Pro,, Mar. 16,1868, 4 Mad. H. C. 
R., Ap. 5. 

In a case of public nuisance under s. 290 
of the Penal Code, it must be proved that 
injury, danger, or annoyance has been caused 
either in regard to the enjoyment of proper¬ 
ty, or the exorcise of a public right on the 
part of a portion of the community or of any 
particular class of people. The fact that 
there is a special law to met^ a particiilat 
offence (in this casecattle-trespsTss) dues not 
prevent the punishment of the offenders un¬ 
der the Penal Code, if an offence which could 
have been rightly punished under the Penal 
Code was established.' —Onooram v. Lambs- 
soft; Wrbstsr t. Kbbna. 9 W. R 7°- 
[Phear and Mobhouse, J]* May 23, 1868.] 

Heli> that an order passed by a mamlat¬ 
dar, under Bom. Act V. of 1864, dirc-cting 
the accused to keep open n right-of-way to «t 
privy, being in reality an injunction to re- 
iraio from alaturbing the possession of the 


parties, was, therefore, within the junsdittion 
of the mamlatdar.—Rao. e. KaiSHNAiuiSt 
BIN Narayanbhxt, 5 Bom. H. C. Ri. 4$. 
[Couch, C.J>r and Newton, }. June 17. 
1868.] . 

Held that a Magistrate cannot proceed to 
pass an order for the removal of a nuisance, 
under s. 308 of the Code of Criminal Proce¬ 
dure (Act XXV, of 1861), without calling on 
the party to show cause why the order should 
not be passed against him, and without hear¬ 
ing the objections, even if they are filed after 
the time fixed for their presentation, but be¬ 
fore he takes up the case. A Magistrate's 
power to fill up a tank is, by s. 308, limited 
to having it fenced in ; but where the tank is 
proved to be injurious to the community, he 
may, under that section, treat it as public nui¬ 
sance, and cause it to be filled up.—I n the 
C.\SB UK B 1*1X00 Ch U NDER ChUCRERBUTTV, 
10 W. R. 27. : Loch and Glover, jj. Aug. 

13. 

S. 62 of the Cede of Criminal Procedure 
(Act XXV. of i 8 < 5 i), does not authori2e a 
M.'igistrate summarily to direct the owner of 
a tank in a dry bed li a river to destroy the 
banks, on the ground that they are an ob¬ 
struction to the public in the lawful enjoy¬ 
ment of the river, and that the stopping of the 
water interfere.s with the health of the public. 
—Rekekence in the Case or Ghol.\m Dur- 
nrsH, 10 \V. R. 36. [Jackson and Hob- 
house JJ. Sep 10, 1868.] 

The powers of a Magistrate and the pro¬ 
cedure to be observed by him in issuing or¬ 
ders under sn. 62 and 308 of the Code of 
Criminal Procedure (Art XXV. of 1861), 
disi'u.ssed. and the difference betw'een these 
sertions pointed out—I n iHK Matter of 
(0 Hcrivohan Malo ; (2) Jwakrishna 
Muokerjkk, 10 \V. R S3 ; I 14 . L. R. A. Cr. 
30 Phc.ir and Mobhuuse, JJ. Nov. 20, 
lS6S/‘ 

Where accused was convicted, under Act 
(XXV. cf 1S50), of disob(5dience of an or¬ 
der made by the Municipal Commissioners 
C'f f^ina, and was sentenced f.i pay a fine of 
twenty rupees, and (eight day.s lime being 
allowed him within which to comply with 
the order I a further fine of two rupees for 
each day Jurjug which he .shi^uld continue 
w'iltiilly to disobey such order, the latter part 
of the sentence was reversed by »he High 
Cmirt as being illegal,—R kg i> Jagannath- 
HiiAT niN Aim’ABHat, 5 Bom H C. R. 103. 
[Newton and Tucker, JJ Dec. 3, 1868.j 

Orders by Sub-Magistrates, in one case 
directing the removal of a 'house, on the 
ground that it was in a dangerous and di- 
lapidatinl condition, and in th« other direct¬ 
ing the removal of a granary, on the ground 
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that it had been improperly erected upon 
land required to be kept unoccupied for coni' 
mon purposes, were set aside by the High 
Court because the Sub-Magistrate acted with¬ 
out jurisdiction.— Pro , F«b/i2, 1R69,4 Mad. 

H. C. R. Ap. 34. 

It is competent to a Magistrate to issue 
an order to certain persons in possession and 
mansgcnient of a Hindu temple to widen 
the doorway in order to give the necessary 
ventilation and to afford proper means of in¬ 
gress and egress to the pilgrims. Kven if 
the temple were private property, the order 
could be passed, as the building was open to 
the Hindu public.— Rpg, v, R.vMCHONnRA 
Ekn.\th, 6Boni.H-C R. 36. I'Couch. C.J. 
and Newton, J. April 21, 1869 j 

There is nothing in s, of the Code of 
Criminal Procedure »Act XXV\ of 1861), to 
justify a Magistrate in making an order for 
the removal of a bund, or other obstruct ion or 
niusan«'eonlhem<Terej>ort of a police-consta¬ 
ble ; and before making such order he ought 
to take evidencti from the defendants, and, 
if necessary, on both sides.—Q i'KE.V v 

Bhvroo Dvar ii W. R 46: 3 B. L. 

R. A. Cr. 4. Norman and fackson, |J. 
May 3, 1869. 

Where an order under s 318 of the Cri¬ 
minal Procedure Code XXV. of 1861), 
was made bt*tween A on the <ine side, and B 
and the then tenants of B on the other, de¬ 
claring that A w.as in pussession of the prti- 
perty in dispute, held tiiat this order was only 
binding rm the actii.il parties ro the case be¬ 
fore the MagistT«ite. and that subsequent ten¬ 
ant.s of B Could not bi- criminally punishwl 
for disuboying the order in (juestinn.——I n 
THE Matter of Gop.m. Bi'rnwv.^k. 3 B 1 ^ 
R. A. Cr 13. Norman and lackson, }J. 
M-ay IO, 186y " 

The order contemplated by s. 62 of the 
Code of Criminal Procedure (Aft XXV. of 
iR6iy is a particular and specific order ad¬ 
dressed to a particiiUr person or particular 
persons to do or abstain from a particular 
aft or particular acts. That section does not 
empower a M.agistrateto pass a general order 
to persons not to allow their rattle or horses 
to run at Large on the public: mads: nor can 
such an order be passed under JIJ. of 
1857, which applies only to Injury done by 
rattle to crops &r., and to the sides of 
public roads and embankments —Qiiken r. 

Ami-hki'uoeen, 12 W. k. 36; 3 B. L. R. A. 
Cr. 4t;: 6 B. L. R. 780. '^Norman and Jack- 
son, JJ. July 26, 1869.'; 

A Magistoatf. issued an order warning 
owners of cattle to take proper care of them, 
and that, in case of di,sobedience or neglect, 
they woiifdjbc punished according to law. 


K. 

and did punish them for disobedience, under 
5. 188 or the Penal Code. Held the 
Magistrate was not competemt, wilder of 
the Code of Criminal Procedure (A£t XXV.. 
of 1861), to pass such an order. The order 
contemplated under this section is in the 
nature of an injunction, and such an order 
passed by a Magistrate would not be legal. 
That the conviction under s. 188 of the Penal 
Code was illegal.— In re AMiKAOni, 3 B. I.. 
K. A. Cr. 45. [Norman and facksun, |J. 
July 26, i86g. j 

The power of issuing orders to prevent 
breaches of the peace, &r., conferr^ on a 
Magistrate by s. 62 of the Code of Criminal 
Procedure (Aft XXV. of 1861), extends only 
to immoveable property of the description 
set fortii in rh. 22 of that Code-—Q l'EKN 'e. 
Golvlk Cik'nwjrk Goifdo. 12 W, R. 3S 
Jackson and M.irkby, | |. July 27, 1869. 

An urdoi issued by a Magistr.ilc under s. 
62 of the Code of Cnniinal Procetlure (A^l 
XXV'. of 1861in consequence of a mahaxir- 
nania signed by certain persons, but without 
.any notice to the defendant or inquiry by the 
Magi.strate, is illegal.—P ro., Aug. *6, 1869, 
4 Mild. H. C. R. Ap. 67. 

Before a conviction can be had under s. 
188, Penal Code, it must be proved that the 
accused knew that an order had been pro¬ 
mulgated by a public servant directing such 
accused person to abstain from a certain 
—QoRfcx V. Ra.vitonoo Sinuh, 12 VV, R. 49. 
Kemp and Glover, ]J. Aug. 28, 1809.] 

A Maoistratf. issued a notificaiion ih.it 
;ill persons desirous of c.arrying arms should 
t.ike out a license enabling them to do so 
under .s. 26 of Att XXXI. of i860 ; and cer¬ 
tain persons were, in consequence of this 
notification, arrested and brought before him, 
charged in a police-report with carrying arm^ 
without license. Xu siimmuns or warrant 
had been applied for, or any complaint lodged 
before the Magi-^lrate, p^e^ious to the arrest 
of the prisoners. Wi charge in writing was 
framed as required under ss. 250 to 251 of 
the Criminal Wocedure Code (AiH XXV. of 
i86r). No evidence vvas taken, but the 
^rksoners admicti'd carrying the fife-.arnis. 
The Magistrate convicted them, under s. |88 
of the Penal Code, af di.sobo^iience to .'tn 
order duly promulgated by a pulic servant. 
There wa.s no evidence th.at the di.vobr‘dir'nce 
would cau.se, or tend to cause, annoyance, 
obstruction, or injury to hunvui life, hc^aJth. 
or safety. Held that the convictions mii.st 
Ixi quashed. Necessity of observing the rides 
laid down in the Criminal Procedure Code 
remarked on —Qukrn «. N a>i&kiimak Bose, 

3 B. L. R. Ap. 149. [Markby and Glover, j). 
Sep. 14. 18^.] 
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S* 62 of thb Code of Criminal Procedure 
(Act XXV. of i86j)t does not apply to dis¬ 
putes connected with lauds, but refers speri- 
alLy to mUsances and other simihir matters in 
whkh immediate action Is necessary in order 
to dvotd the risk of illegal consequences. — 
ADi)Hy.\ V. Gobjno Ciirst)KK 
AtoTKO, 12 W. R. 6 ( 5 . [Kemp and Glover, | j. 
Oct. 27, i86o-l 

OoMKA was convir.tf*d of bleating a heifer. 
Moola bought the stolen heifer from accused 
No. I, and was ordered by the Deputy Com¬ 
missioner to give notice of the piirchasc 
at the thana. This MooU omitted to do. 
and he was tried and convicted under s. 18H, 
Renal Code. Held that Moola had not com¬ 
mitted an offence under that section, a.s the 
ord» in question was not one which the 
Deputy Commissioner w.is l.ivvfully em¬ 
powers to promulgate within the meaning 
of that section.— Oomr.\ v. Ckowv, Panj. 
Rec., No. 17 of i86g. 

Thk SClb-Magistrate issued an order to 
two persons directing them to remove .a cer¬ 
tain embankment, whereby the adjacent lands 
of the complainant were in dinger of being 
flooded. Hrld that tlie act of the* ilefuiidatit 
was not an act which could be prohibited by 
the Sub-Magistrate under .s. 62 of the Code 
of Crimina! Procedure (Art XXV. of 1S61). 
—F*ko., Feb. 22. 1870, 5 Mad. H C. R. Ap. 19. 

A M.aoistkate has no power, under *. 62 
of the Code of Criminal Procedure <Art 
XXV- of 18611, to issue any order which is 
by its very nature irrevocable. All ili.it he has 
power to compel the owner nf property to do 
is to take certain order with it. Such power 
does not extend to an order to cut down a 
large quantity of troes —UTr\.M Cui'sheh 
Ch \TTl 5 RJKK R.VM ClK'NOHR Ch U nCRJHlF. 

W. R. 72 . 5 B. L. R. 131. Hayley and 
Markby, JJ. May 14, 1870- 

Wherb a Deputy Magistr.ite. without 
taking evidence, made an order under s. 62 of 
the Code of Criminal Procedure XXV- 
of i86i), changing a day on which :i haut 
used tb 1^ held, and, sub.soipiently, on t.iking 
evidence, found that hi a first order was 
wrong, and passed without jurisdiction, ho 
was held to have .i6ted properly in ror.illing 
his first order. — Mom'.v Siudah on rekai-k 
OF Bonwakbe I-all OBriov Chl’kn Mn- 
KMOPADYAH, NaIB OF B\BOO DeBENOER 

Nath Taoork, W. R. 72. [Kemp and 
Jackson, ]J. M.iy 14, 1870.1 

A Maqistr.\te cannot pass an order under 
S. 62 of the Code of Criminal Procedure 
(Aft XXV. of 1861), directing a person to 
abstain from a certain act, or 10 take certain 
order with certain property, unless he is 
satisfied that such direction on his part is 


likely to prevent, or tends to prevent, a riot 
or affray ; nor can he pass an order under that 
section, or under s. 282 or any othe* section 
of the law, calling upon a person to enter 
into rucognizances not to colUict certain cess¬ 
es, though under s. 282 the Magistrate may 
bind him tu keep the peace, if there is su flR- 
cient evidence to show that a breach of thi 
peace is imminent through his aft.—I n iiik 
.Matter ok LucifMEBCL T Singh, 14 W, R. 
'l.och and Hobhouse, ]J. june ii, 1870.] 

A Magistr.atk cannot pass an orrler under 
s. 62 of the Code of Criminal Procedure 
(Aft XXV. o* i86i j, without first calling on 
the defendant to show cause why the order 
should not be passed, and taking any evidence 
which the defendant may adduce — R.vi 
l-ecMMri;pi’T SiNr.H, 14 W. R. 17; 5 B. L. 
R. A]>, 8i. ' Loch and Glover, JJ. July 9, 

1H70., 

HKMi fPhc.ir J., dissent'ng^ that an order 
passed by .1 Magistrate under s. 62 the 
Code of Criminal Procedure lAft XXV. of 
1S61;, is not of the nature of a judicial pro¬ 
ceeding, and til ere hire cannot be interfered 
with by the High Ctuirt under s. 404 of that 
Codc.--Ann\s Ai.i Chowdhkvi'. Im.iw Mfah, 
J4 \V. H. 46: 6 n. 1.. R. 74. [Couch, C.|., 
and Bay ley Kemp, Jackson, and Phear, JJ. 
Aug. 17, 1870 , —Skeclt Chunder 

Hhiittachnrjoe v. !sadiit Ally K/iaii, 4 W. R. 
12, w hich ha^ been overruled by Byknntram 
Shahtz finy v. 18 W. R. 47: 10 B. 

1 .. R. 434. But followed in Sheikh Laloo v. 
Adii'u Sirkar, 17 \V. R. 37, iv/ra\ and in 
Lulla Mtftrrjrci Sinyh v. Ko]c^^^iw^lr Sirkiif, 
iS W. K. 22, 

Where an order had been made bv a 
Magi.strato under s. 31S <>f the Code of Cri¬ 
minal Procedure (Act X\\’, of i86i>. in 
favour of A in respect of certain land, and B 
subsequently obtained an order from the 
Collector declaring him entitled to the same 
land, in pursuance of which he was put into 
possession by an officer of the Collector, it 
was held that, before B could be i"»nvir'ed 
under -s. 188 of the Penal Cod - of disobey¬ 
ing an order made by a public officer, it 
should be proved that B was aware of the 
order under s. 318 and that, having that 
knowledge, he disobeyed it.—A iielakh Lall 
S'. SiMNAN Singh, 15 VV. R. 50. [Jackson 
and M.icphcrson. JJ. April 14, 1871.] 

Whpre a complaint wa.s made by A that 
timber belonging to his master, which had 
been rut and stacked in a certain place, had 
l>een rcmovtxl by H, who said that the timber 
was rut, not by A's master, but by himself, 
and that he had stacked it in a place where he 
always put his timber, it was held that the 
Magi si rate could not proceed under s. 62 of 
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the Code of Criminal Proredure (Act XXV. 
6# iS 6 l)y bui was bound to try the rhar^e 
brought against B, and either restore the 
timber to A, or leave it where it was iict'ord- 
ing to the result of the investigation.— Kak- 
TICK Chuxoxr Pal ?». Chonder Nath 
CH iTCKSKBom, 15 W. R, 56. ' Jai'kson and 
JVtookerjee, JJ. April 34. 1S71 j 

The purchaser of an interest in land at n 
sale in execution ot a decrc**' obtainctd an or¬ 
der for possession under s. 2O3 i»r 364. A<'t 
Vni. of 1859, and a dispute aiose betwc^en 
him and another person, who had some in¬ 
terest in the land, as to what passed under 
the sale-certificate VV'ithoiu ascertaining 
the rights of the parties, the Magistrate made 
certain orders, the effect of which w.is to 
exclude the atiction-purchaser lor some time 
from exercising the right allcg<'d to have 
passed tu him under tlie purchn'ic. //r/tf 
that the Magistrate ought to have made no 
order at all with refertMicc to the properlv, 
leaving it to the parties to delermine iheir 
rights in the Civil Court, and that he had 
ample power under the section to do 
what was neecssviry to prevent a breach o! 
the peace. "I’hc High Court m-ay inttrrfiTe 
With and quash any order passed hy a Magis¬ 
trate under s, O2. Code of Criminal Proce¬ 
dure (Act XXV of iSGiywhtn the ordi’r is 
such that it was bevond the power and out 
of the jurisdiction of the Magistr.ite to m.ike 
it. QtKt'rp —Whether pleaders have a right 
to lie heard in such case —SuKtKii I.alou 
Apam SiKKAK: Govt r. Si’rj\kant At h- 
ARji.\; Dknooo Sirp:iKH r', AimmSirkak. 17 
W. R. 37. H.Hvh-v and Mark by, ]J. Alar. 
9, 1872 j Apprtives .1/1 ChiiTLifhrv v 

lUim Mpah, 14 W. K. 4h. i.:ipra Hisseiited 
from in.S/ugA v A\ito<nit<ir 
Sirkar, iK W. R, 22. infra 

An order in writing under s. 62 nf ihe 
Code of Criminal Procedure fAct XX\' ol 
1861), is necessary to sustain a I'harge under 
s. 188 of the Penal Code, (JiiO'rc —W'hethcr 
a Magistrate ha.4 not power to proceed under 
the former section instead of under s. ju.S 
against a party for disobeying an onler issued 
by him directing the party to clean n privv 
pronounced to be a nuisance.—I n tj/e M v'/. 
TKR OF PirAMDtlR DeY, 17 W, R, 
[Couch, C.J , and Ainslie, J. April 27, 

Wheuf. a new haut was e.stabli.shi-d about 
half a mile from a long-estahl ished'^iarkrt, 
and the Deputy Magistrate was of opinion 
that the holding of the two haiits on the 
same days of the week W'ould induce a hrearli 
of the peace, hpld that the order passed by 
Deputy Magistrate, under .s 62 of the 
Code of Criminal Procedure fAct XXV. of 
1861J. directing pehtiouer jo abstain fruni 


holding his haut on certain days, was not 
beyond his power, or out of his jurisdiction; 
to pas,*;, and therefore was one with which the 
High Court could not interfere under s. 404 
of the Code of i 86 i.-"Lalla MirTsajKET 
Singh v, Rajcogmak Sikkar. 18 VV. R. 22. 
j Kemp and Glover, ]J. June 25, 1872 ] 
Dissents from SheiJhh /.altM v Adam Sirkar,^ 
17 V\'. R. 37, supra. Follows Abbas AH 
ilumtlhry x. Jllim Mrnh, 14 W, R. 4^, supraj 
p. i 7 (j. 

Where, by direction of Government, the 
Magistrate promulgated an order under s. 62, 
Codo of Criminal i'rocedure (Act XXV. of 
]86r), directing all persons to abstain from 
hook-swinging or ether self-torture in public, 
ar d from the abetmem thereof, and no such 
oidiT w.t> upon the record, the High Court 
annulled the conviction of the prisoners by 
the Deputy Magistrate under ss. 188, 114, 
JVn;d Code, for li.-iving knowingly disobeyed 
that ordtr.— 1 .\ Till: M.XTTKR UK DwAKICK 
Misstk. i»S W. U. 30. , Kemp and Glover, 

II. July 19. 1S72.. 

A M.u;isTK.\rK. tr other officer exercising 
till pnvvvrn uf a M.'igistr.’ite, is leg,illy compe- 
rerit, iind<T s, 62, C^eof Criminal Procedure 
»Act XXV. of iSfiiy to issue an order prohi¬ 
biting a landholder from holding a haut on 
an^ partK'ular spot on Ins estate on particu¬ 
lar tlays on the ground that .such an order is- 
likcl\ to ]»re vent a riot or an affray.—B vk.i-'X'I- 
K\M Sm \ha Rov v, Mi*:a]an, iH W. R. 47 ; 
10 U. L. R. 414. Conch, C-I-, and Bayley, 
K#inp, Mitttr, .ind A ins-lie, JJ. Sep. 9, 1872.] 
(.Iverrules Shrrh Chuutirr HhutfiHharjre v. 
Stiiuhif .'iHy Khciu, 4 W- R. 12. 

Acri’.si:!) u.is convicted, under s. 188 of 
the Penal Code, (if exposing beef lor sale in 
liu* city nf Amritsar, and thereby disobt^ying 
an oulei dul) promulgated. He wa.s .scn- 
iriicL*d to rigorous imprisunnieiit for two 
months, and his kmfr and .scales were order¬ 
ed to be coidisnamd. The Chief Court, on 
the P-i ision-side. r.-mcelled tbt? order of con¬ 
fiscation. as iieing iinauthorized hy law.— 
Crow .S' u. I.via mi, Panj. Rer.. No. 13 of 1872. 

Thk word.s, '* I r to do any ant that may 
probably occasion^a breach of the pMCe." in 
>. 2S2. C'odc nf Criminal Procedure (Act 
XXV ot 1861). were construed to mean a 
wrongful act, and not one which the pertion 
may (awfully do It was not intended that a 
person should Ixi prevented hy a Magisfratc 
from exurrising his light of preperty. be¬ 
cause another person would Imj likely to 
commit a breach of the peace if he did .so. 
I'hereforo.wherca Magistrate i.ssiiedan order 
preventing a hoiiseh Ider frem building a 
wall to twn house, the order Was set 
aside as illegal—C ashi Chi’NDER Das v. 
Mi kkikishoki' Dass. 19 W. R. 47 ; lo H, L. 
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R. 44,1. [Couch, C.Jm And Birch, J. Mar. 

1873] 

In a case in which the Magistrate passed 
an order under s. 518, Code of Criminal Pro¬ 
cedure (Act X. of 1872;, f^r closing a haut 
on the ground that it was only a mile apart 
from another haul, and a breach of the peace 
was not unlikely, the Sessiun.s Judge recom¬ 
mended that the order should be set aside, s. 
518 applying cnly when a breach of the 
peace was imminent. Held that, under expl. 
3 i 518, the order could be made in all cases 
upon such information as satisfied the Ma¬ 
gistrate; and as the order was one whirh 
the Magistrate had power to make, and was 
not contrary to law, the High Court could 
not, under s. 297, Code of Criminal I’rore- 
diire, 1872, set it aside Orders made under 
s. 518 are not judicial pro< eedings. and 
therefore are not within s. 2g7 .—Bhoi vN vih 
Bosrv KoMLJRiinniN, 20 W. R 53. Conrh. 
C.J., and Birch, J jul^ iS. 1873 , 

A Second-class Maoistraik whu issues 
an order under s. stS of the Code of Criminal 
procedure <Aci X. of 1S72J, has no jurisdic¬ 
tion to punish for its dtsobcdienrL* by reason 
of s, 487 of tht Criminal Procedure Codi: lor 
ss. 131 and 132 of the new Code/ —Rbo. v. 
Ranchod Da\ak, 10 Bom. H. C. R. 424 
[Mel vill and Nanabhat Han das, J|. C»rt. 2,j. 

The accused were ronvirted by the Depu¬ 
ty Commissioner of Ruhtak, under s 1S8 of 
the Penal Code, of disolieying an ordtT is¬ 
sued by the laeutcnant-Govcruor, and dated 
7th April 1B65. Para. 3 of the order was as 
follows: ‘‘ His Honor dcsin-f> thal, in the rase 
of every ktic/ia road in this province which 
has to support a traffic carried on carts, one 
side may be assigned to the carts, and one 
reserved for light traffir ' The arnised drove 
heavy Cfirts on that part of a road wrhich was 
5»et apart for light traffic, Rt’id that the order 
of lhe7th April 1865 w-a.s not legal, and the 
conviction could not stand — Crown 7-. I’n- 
NIR, Panj. Rec. No. 8 of 1873. 

The accused svere caught fishing in the 
canal near Diiianager, in the Giirdaspur dis¬ 
trict, with nets, the mesht\s of which were 
smaller than one-inch and'.i-(piarttT sipiarr 
or six inches all round, the minimitin size 
fixed by the Financial Commissioner’s Cir¬ 
cular T 5 o. 40 of 1870. The arcustNi did not 
hold lirensos for fishing. The Maglslrafe 
convicted the aroused under s, 188 of the 
Penal Code. Held (by Lindsay.] ) that the 
Financial ComniissioncFs circular was not 
HUthorizeef by Iw, and the conviction must 
be quashed. Reid (by Campbell, J,i that the 
facts* did not discK sc an offence under s. 1S8, 
—Crown v. Kanhava, Panj. Rcc., No. 11 
of 1873. 


The oj^ration of .s. 518, Code of Criminal 
Procedure fAct X. of 1872), is confined to 
cases where, in the opinion of the Magistrate, 
the delay which would be caused by adopting 

different procedure from that specified in 
the explanation to that section would occa¬ 
sion a greater evil than that suffered by the 
person upon whom the order is made, uV 
would defeat the intention of this (the 39th) 
chapter. Where a Magistrate, without hear¬ 
ing the petitioner, or giving him an opportu¬ 
nity of being heard, and simply upon the 
foundrition of a police-officer’s report, direct¬ 
ed the petitioner to abstain from holding a 
haut upon his land on a certain day, because 
another party had long been accustomed to 
hold a haut upon his land adjacent to-the 
petitioner's haul on the day following that 
in which the petitioner held his h.iut, it was 
hr/d that his order passt'd under s. 518 was 
id/ra vires, the polire-offirer's report being 
vague and insiiffiricnt, and the private inter¬ 
est of this kind not ailording a ground for 
making an order undci s. 51S or any other 
order utidf'r the CriTTunai Procedure Code. 
—B \N*EE .Madmi'h Gii<7sk V. WooMA Nath 
Rov Chowdurv. 21 W. R. 26. [Phear and 
Morn.s, ]| Jan, 18. 1874.] 

The pay of G. a servant of a Railway Com¬ 
pany. fell due on the 1st April. On the 31st 
March, the Civil Court granted a prohibi¬ 
tory order under Art \'I!I of 1859, attach¬ 
ing Cl's and the order was served on the 
.Auditor of the Company un the 1st April. 
The Auditor rcturTicd the order, having en¬ 
dorsed on it that it was dated March 31st, 
and G\ pay w'as not due till the ist April. 
The order w’as again served on the i.st April, 
and the Auditor again returned it with the 
remark that, since the first service, the nay 
-due to O had been made over to him. The 
■Auditor was rt>!i\ictcd under s 183 fur re¬ 
sisting the taking of projiei ty by the lawful 
authority of a public servant. //M that the 
conviction was bad und<'r s 183, and ixmld 
nut be .siist.lined under s 188, as on the 31st 
Mar<-‘h there was no debt due to G on which 
the prohibitory order could operate, and the 
Auditor wa.s, tlicrcforo. nut bound to obey 
Mich an order.—LionTioor r. CROWN, Pan]. 
Rec , No. 9 of 1S74 

To support a conviction under s. 188, 
IVnal Code, there must be evidence that the 
order has iM^en promulgated by a public 
sorv.mt lawfully empow'ered to promulgate 
such order : s. 518 of the Code Wr*hich relates 
to local nuisances, has no application to a 
case like this, which refers to the collection 
of market-dues— Quern v. Sobun Singh, 
33 \V. R. 57. iKemp and Birch, JJ. April 
si »« 7 S J 
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An order which declares that, as between 
the parties to a contention, certain land in 
dispute does not belong to the public, is not 
one the contravention of which can form the 
subject of an order under thu Penal Code, s. 
188.— Unnoha Pershat) Dutt v. R.knee 
Shama SooNDiruER, 24 \V. R. 20. i,Clover 
and Mitter, ]]. June 2fi, 1875.] 

The extraordinary powers conferred on 
the High Court by the Letters Patent, s. rS, 
extend to the revising of ordeT.s passed under 
section 518 of the Code of Criminal Proce¬ 
dure (Act X. of 1872). When a Magistrate 
makes an order under this section, cm the 
ground that be has reccivtsf information, and 
is satisfied with it, no interference is possible; 
but'When he states the nature of the informa¬ 
tion, the High Court can sec whether such in¬ 
formation justifies the order made. Before a 
prohibitory order under s. 518 can be made, 
there ought to be information or evidence 
before the Magistrate that the act prohibited 
was likely to cause a riot or affray, and that 
the stoppage of that art would prevent such 
riot or attray- After summoning n pcr.son 
to show cause why he should not enter jnLo 
a bund to keep tlie piMce, the Magistrate 
cannot bind oi'er that person until be adju¬ 
dicates on e\iilcnrc before him that si-rh 
person is likely to commit a breach of the 
peace.—Gosn'^is Lccum^n Pkrshad I'om- 
RKK T, pDIIOoP N\r\in PookKi:, 24 VV. R. 
30. [Glover and Mitter. JJ. 2. *875.'^ 

Umihr Act XW'.of iSOi. s 62. it isncces- 
sary that the direction should be addressed 
to a particular persun, or partuailar persons, 
and not to the public griierallv, and with 
reference to a particular occasion oiiL, not 
for a continuance.'—j'uo., Aug, 17, JS75, 8 
Mad H. C. R Ap 9 

Is a civil suit to which arcused was a party 
the decree was that the marriage of a certain 
girl should be arranged for by A, another 
party to the suit, and that accuscil, her n\.i- 
lemal unrie, should, in the nitantinic, have 
her custody only. Notwithstanding this de- 
iTCB, accused gn^’C her nway in marriage to 
B, A prosecuted accused, and the latter was 
convirted of disobeying a lawrful order of a 
public servant. that the ronvictiun 

could nut ‘itand — Ckown r. Xani) Lai t 
P an] Rec . \o. 3 of 1876. 

A I'KR^ON plying ;i boat fer hire at a dis¬ 
tance of three nules from a public ferry can¬ 
not he said, with referenrr; to such tVm, to 
comnVit “ criminal trespass ’ within" the 
meaning of that term in s 441 of the Penal 
Code. If, when direeu^d by the order of a 
public servant, duly promu)gatf.*d to him, 10 
abstain from plying a buatW hire at or in 
the immediate vicinity of a public ferry, a 


person disobeys such direction, he renders 
himself liable to punishment under the Penal 
Codc.^MuTiiRA r. Jaw'ahiR, L L, R., I All. 
527. [Spankie, J. Dec. iS. 1877.] 

Whkkk a Magistrate made an order under 
s. 518 of the Code vf Criminal Pri.c©dute 
(Aft X of 187s), directing one of two rival 
hnut-proprietors to remove his hnut to .such 
:i distance as to render it useless for the pur¬ 
poses for which it was established, it was held 
that the order came within the purview Of the 
Pull Bench decision in Gopi Moftwi Mnllick v, 

TitrftmoNi (1. L. R « 5 Gal. 7! 4 

C. L. R. 309), and might be set aside as in 
excess tf jurisdiction.—S h^rl’T Chundbr 
B.\n'tjk]ee z\ BvMACHrKN Mookerjbb, 4 C. 
L. R. 410. [[Morns and White, JJ. Mar. 
* 9 . i« 79 .] 

A M.MiiSTKViK is not empowered to pass 
an order under s. 51S of Ait X. ff 1872 
which h.is more than a temporary operation. 
The grant of what is, in effect, an order for 
a ptTi>etuaI injunction is entirely beyond his 
powers. When a plaintiff alleged th.nt he had 
held .1 haut on his own land bw many years 
on Tuesdays and Friday.s : that the detendant 
had set up a rival haul on these days, and 
prevented persons from attending the plaint* 
iff'.s haul; that Ihis Ic<l to disturbances which 
liudcd tn an order being made by the Magi.s- 
trait* prohibiting the pbintifl from holding his 
haul on the said days, and that the plaintiff 
suffered loss and daTUage in consequence ; 
//rM that, assuming these facts to be true, 
the plaintiff was eutilled to a decree, declar¬ 
ing, as against the defendant, that the plaint¬ 
iff had a right lo hold his liaut on Tuesdays 
and rridays.—Goi'l MdhI’n Mui.uck v. 
Takwom CuovM>HR\Nr, 1 . L. R., 5 01. 7; 
4 C. L. R 309 'Garth, C.) . and Jackson, 
Buntib‘X. AinsM*', Birch, Morris, White, 
Mitfer. MrDoncM, I^rinsep, Wilson, and 
Broiightori, |J. April 17, 1879.] 

Where an executive officer inakc.s an order, 
or isMii-s ;i noliffc.alion under the provisions 
of the Code of Criminal Procedure, it is not 
within the province of judicial authtrity to 
question the propriety or legniUy of such 
order or notification until an aitcmpt is tnade 
Itj enforce the exaction of a penalty against 
a person committing .a breach of stich order 
or notification. It then bc<*omes the duly of 
the judicial authority to consider whether 
the order Is properly made or not.-^lx THE 
Matirr or Sitkianakain Dask; Emi^ress v. 
Si'fijANAiiAiN D.v-ss, 1 . 1 .. R., 6 Cal. 88. [Jack- 
son and Tottenham, J|. June 15, j88o.] 

A MAGtstR.viK directed a tandkotder ‘*to 
find a clue'* in a case of theft'* within fifteen 
days and to assist the police.^* ffeid that 
such order was not authorized by ss. 90 and 
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gi of Aik X. of' 187a, and the conviction of 
such landholder, under ss, 187 and 188 oF.the 
Penal Code, for disobedience of suc.h order, 
was not maintainable. —Empress v. Bakski 
Ram, 1 . L. R., 3 All. 201. [Pearson, J. Aug. 
t8, iSBo.l 

In the absence of evidence that an order 
under s. 530 of the Code oi Criminal Pro^ 
cedure X, of 1872), was, in fact, directed 
to the accused, he cannot legally bt‘ ('onvict- 
ed under s. 188 of the Penal Code for di»ubey- 
ing such order. Whether an order 

under s. 530 can be directed to others than 
the unsuccessful party to the proceedings 
under the section, or whether such an order 
could properly bo directed to the ])iibiic at 
large. — In rc Nobokismokk CHVCKRRBrTrv, 
7 C- L. R. 291. [Mitterand Maclean, j [. Sep. 
4, x88o.] 

S. 188 of the Penal Code applies to orders 
made by public funetion.arieh for pnhlir pur¬ 
poses, and nut to an order nude in a civil 
suit belw'een party and party. The pro|>tr 
remedy for disobedience of an order of in¬ 
junction passed hy a Civil Court is committal 
for contempt.—1.\ thk MAVir-.H ok Ciianoha- 
KANT.\ Dh. I. f- R., 6 Cal. 445; 7 C 1 .. R. 
350. ,Garth, C.J., and lean, j Nov. 

g, 1880] 

In a case of .a dispute between rival parties 
as to the payment of rents by tenants, a 
M3gi.stralc h:ts no pov^or^ under s 51S of 
Art X. of 1S72, lo make ,in order that no 
rents should be rollerted unlil such time as 
the right and title of both parties should have 
been established hy order of a i oiuprteni 
Court, and a eonvietion under k. iSS ot the 
Penal Code lor disobeyini^ such .>n order 
cannot be sustained.—Pki>si’XNi> Coomak 
Cmatterjek r. Empmkss, S C. 1 .. U 231. 
[Mitter and Maclean, 3 J J.'m 19. 18S1,', 

An omission or negltci by a zi mlndur, 
when railed upon under s. .11 of Reg NX. of 
1817, to nominate some one to lill the ollice of 
village-watchman which h.id beconn* v.icant. 
is not an offence under edher s. 1S7 or s. 
188 of the Penal Code.—-Iv i mk M-wn-.K oy 
Kali Proscnno Cmiom . 7 C. 1 .. R 575. 
[Morris and Pnnsep. Jj. Jnn. 19, 

Where a dispute arises as to the i'ght of 
the possession of lands :ind buildings, a 
Magistrate^ if he considers.! 1 olli.sion between 
the parties, and .a serious breach of the 
peace, imminent, may properly proceed under 
ch. 39, instead of ch. 4!\ t>f the Criminal 
procedure Code (Art X. f>i l87a^ If the 
MaglEtraic had jurisdiction, the proeer*dmgs, 
not being judicial, cannot be revised by the 
High Court. An order to abstain from in¬ 


terference with a temple and its property is 
an order to abstain from a '* certain act 
within the meaning of s, S18 of the Criminal 
Procedure Code f Art X. of 1872) —E. V.Ra- 
M.\NiriA JEEYARSVAMI V. RaMASCJA ]eE- 
VAK, I. L. R., 3 Mad. 354- [Innea and Mut- 
tusami Ayyar, JJ. Aug. 4, i88r.] 

On the 7th of June 1881, the Assistant 
Commissioner of HyJakandi, in Sylhet, pass¬ 
ed an order under s. 518 of the Criminal 
Procedure Code (Act X. of 1872), that the 
manager of a certain tea garden should dis¬ 
continue holding a market on Thursday until 
further notice. On the 25th August 1881, the 
A.wi.strint Commissioner reviewed this order, 
and, having come to the conclusion that he 
had no power to issue a permanent injunction, 
struck the rase off the file, at the same time 
referring the matttr to the Deputy Commis¬ 
sioners. The latter declined to interfere, in¬ 
forming the As.si.stant Commissioner that he 
saw no illegality in his order. Thereupon 
the Assistant Commissioner passed an order, 
dcrlaring that his order of the 7th of June 
iSSi roTj-iained in iull force. On a reference 
to the High Court made by the Officiating 
Sessions Judge of SyJhet under s. 297 of the 
Code of Criminal Procedure (Act X. of 18723, 
hcid that the Magistrate having, on the 25th 
of August 18S1. set aside his order of the*7th 
of June 18S1, and struck the case off the file 
hi* iiad no powvr to revise it w'lthoiit a frcbh 
proct'i'ding—B r^di.y v . Jameson, I. L. R., B 
Cal sho. , Cunningham and Tottenham, Jl. 
Mar. 6. tSSj.' 

An order gisen by an officer superior in 
rank to an olhccr in charge of police-stations, 
commanding an assembly of five or more 
persons likely to cauM' ;i distuibanco of the 
publit' peace to disperse, is n lawful order 
within th<‘ meaning of s. 4S0 ot the Code of 
Criminal Proi'eduro (Act X. of 1872 ).—Km- 
pKi.'isTi rKKK. I b. R., 7 Piom, 42 . Kcni' 
ball and Pinhey. 11 . Sep. 2H, 1882.': 

In affording spi‘rj:d j>rotection lo person.s 
assembled for religious worship or religious 
ceremonies, the law point.s to congregational 
rather ihjin private woislnp; and it may 
fairly lie nquired of congregations that they 
should inform the Magistr.ite or police at 
what hours they customarily assemble for 
worship, in order that the righl-'J of other per- 
Mios m ly not be miduly curtailed. No sect 
is intitlcd to deprive others for ever of the 
right to use the public street for proression.s, 
on the plea of (he sanctity of their place of 
worship, or on the plea that w'orship is carried 
on therein day and night. The duties of a 
MagtJ^traie in cases where the public peace is 
likely to be disturbed by one sect attempting 


[ 2*9 ] 



Sac. 188.J CONTEMPTS OF LAWFUL AUTHORITY, &e. [CsJUF. X. 


to prevent another from u.sing the public 
streets for procession discu.ssed. The prin¬ 
ciples laid down in MutkiiUxi Chitti v. Bap%Ln 
Said ( 1 . L. R., 2 Mad. 140) examined, ex- 
plained, and approved.—S undram e. Qu£en. 
1. L. R,, 6 Mad. 20;;. [^Turner, C.J., and 
limes and Kindersley, J]. Jan. 9, 1883.] 

The accused was convicted under the Penal 
Code of disobedience to a general order of 
the Magistrate, directing the public not to 
frequent the roads and public places at the 
Village of P between certain hours. Held that 
the conviction was bad ,—In re Komi'l Kkisto 
BonICK, 12 C. L. R, 231. ' Mitter and Field, 

JJ. Feb. 28, 1883.] 

A DISPUTE having riri'sen between the 
Mahomedan and Hindu inhabitants of a town 
as to the right of the latter to carry corpses 
along a certain public street lo the burning- 
gr^iund, the Magistrate passed ;tn order, pui- 
porting to be under s. 539 of the Code of 
Criminal Procedure (Ait X of 1873J. direct¬ 
ing that the Hindus should cMiry corpsc.s by 
the neare.st route to the burning-ground, and 
not by the street to the use ot which for such 
purpoiriiN the MahumecL'ins objected- Held 
that the order of the Magistrate was illegal.— 
fn re N \R VY.AX \ . I, 1 .. R., 7 .Mad. Turner, 
C.J ,and Miittusami Av/lU-. ]. May 26, 1883.^ 

A PERSON attempted to obtain his recruil- 
nient In the police of a district by giving 
certain inlormatinn which he knew to be fiise 
to the District Superintendent of Police. 
Held that such person had not thereby com¬ 
mitted an offence piinishalile under .v 177 or 
s. 188 of the Petial Code, or the offence ot 
attempting to “cheat " within the ineaiutig v.i£ 
s. 415 of that CixJe— Empkess v. Dwkrka 
Pras.M), I. L. R., 6 .Ml. 97. Tyrrell, J 
Sep. 25, iSSj.'j 

On thu 29tli of M.'irch 1883. tin* MuriM'ipal 
Commissioners of C'ouinuil.'ih. at .» meiHing. 
i*isued an order under .s, 25^) of the Hengal 
Municipal Art of iHjG. The acrust^d was 
tried and convicted before the iJistrici Magis¬ 
trate under s. j 88 of the Penal Code, and 
fined Rs JOO for having disobeyed that order 
The M.-fcgistrate who tritd and con vie led the 
accused was present as C hairman of the 
Municip;il Commissioners at the mr-eting of 
the 29th of March, when the order was |>assticl, 
for di.Mjbedience of which the *irnis«I was 
tried and convit t»^ Held that the conviction 
was illegal, and must he wt aside. Srrfrraiil 
V. Hale tl.. R., 2 Q. B. O. 55H) 1 iit d and fol¬ 
lowed.—K h.vk.vk Ch.nnji P\!. V Tak.\uk 
C llUSDEk OUHTA. I 1 .. R., 10 CpII. IO3O 
^Prin.sep and Marpherson, ]]. Aug. 32,1K84. 

In May 1883 the District Magistrate of 
Tipperah held an inquiry as to the po^^ession 


of Certain lands claimed by A and B, and, 
having found on the evidence talsen by him 
that A was in possession, he passed an order 
on the 21st of May 1883, declaring that A 
was entitled to hold possession of the disputed 
land until evicted in due cour.se of law, and 
forbidding B and all others to disturb A's 
pos.session until such disturbance should be 
effected in due course of law. Previously to 
November 18851 ^ eight-anna snare 

of its interest in the disputed land to C, whOi 
at the time of his purchase, had notice of 
the order of the 21 st of May 1883. In Novem¬ 
ber 1885, B and others u%nt to the di.spnted 
lands, and attempted to turn A out of posses¬ 
sion by form;, and to compel the tenants of 
the lands to pay rent, and give kabuliyats to 
B and C. At the time that B and his com¬ 
panions went to the disputed land, the latter 
Were aware of the order of the 21st of May 
1883, though none of them was a party to the 
inquiry then made by the District Magistrate. 
Ill Diicenilv-r 18S5. they were all tried and 
found guilty of disolK.dicru'e to an order 
duly promulg.itcd by a public .servant, J/rlti 
that the curivictiun was right. Se»ihlt \—That 
a reference by a Magistrate, to the police-report, 
which clearly sets out the probability of a 
breach tif the peace, is a simicient statement 
Ilf the reasons for the Magistrate’s being satis¬ 
fied of the existence of :i dispute likely to 
cause a breach of I he peace within the mean¬ 
ing of s, 145 of the Code of Criminal Proce¬ 
dure.— CWiM’CK Ciuwok.s Pai- V. K.ali 
C ntK\N I>K, L h. R., 13 Cal 175. ;^Prinsep 
and Grant. JJ April 30, i88d._, 

In iK7(>a M.igi.'itrate passed an order under 
s 51.S of Act X. f*t 1872 (Criminal Proretlure 
Codcj, directing the Saraogis of Ktah to take 
tine of their .irinual religiou'* processions 
along ,1 particular routt^ and at a particular 
hour. Ill in which year there was no 

fre'-h prumiilgition of the order, the Saraugfa^ 
took their proccs.sion along another route and 
at .1 different hour, and for su doing some of 
them Were convicted and sentenced under 
s 188 of the Pen.il Code, //cW that t!ie 
conviction was wrong, the order of 1876 
having a tcjniporary operation only, Gopi 
Afohun MnUii'k v, Taranioni ChQ*aidhrani (1. 
r.. R., 5 Cal. 7' referred to —Quken-Kmcrkss 
V Sheodin, 1.1., R., 10 All. 115. I'.Mahmood, j. 
Nov, 25. JSK7 

A DfsrkfCT Maoistkatk, bv on order made 
under s. 144 of the Crimm.il f’rocedure Code, 
after stating that it ap)M;ared that one "GCS 
h.as recently ostabli.shed a hAt at S in the vici¬ 
nity of K. an old-cst'iblishvd hAt. h«dd it on 
the .same days, and that, in consequence of 
the establishment of the new hftl, and the 
endeavours made to induce or forc-c people to 
frequent the new hAt intitead gf the old one, a 
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serious breach of the peace or riots are immi¬ 
nent/' ordered ‘*that the said GCS and aJI 
cHlier persons abstain from holding such h&i ’’ 
On those days. The order was duly made 
and promulgated, but not strictly in acrord- 
ance with s. 134 ot the Code and the orders 
of Government made thereunder. Not with¬ 
standing the order, one PCA was found ex¬ 
posing goods for sale as a trader at the licit on 
one of the prohibited days, and he was tht-re- 
upon charged with disobeying the order of 
the Magistrate, and ronviried of an olTuiu’e 
under s. 188 of the Penal Code, //e/d that 
the convirtion was bad, as PCA did not come 
within the description of the persons intended 
by th^ order to be prohibited from “ holding " 
the hit, which referrtni to “ holding ” as owner 
or manager, not as a trader /Md aNo that 
thi* terms of s. 134 of the Ctide, and the noti- 
Hcation made by Ciovernment thereunder as to 
prt>mulgation tUid of an order, are 

diret^ory, but an omission to iullow strictly 
such djref'tioii, though it is an irreguJariry, 
does not invalidate the order . w’here, therefore, 
it is shown (hat the order has been brought 
to the actual knowledge ot the person sought 
to be afleeled by it, such omission d<H:.s nut 
prevent the case coming within s jHH of the 
Penal Code— 1 \ Tmc Mattkr ok Pakki tty 
CH.\«AN AiCH : P\WH('TTY ChCRN AiCH 7 '. 
yrhEN-KMKREss, 1, L. R . ifi Cal. g Wil¬ 
son and Kaitipini, JJ. Aug. 6, iNW> . 

A Maij/stkate made an order under s. 133 
of the Code of Criminal Procedure requiring 
N to fence a certain w’ell in a public street, 
or to appear before him, and move to h.ave 
the order set aside. A copy of thi.-^ order was 
affixed to the house of but he did not ap¬ 
pear. The Magistrate then adopted the pro- 
rt*dure preseribeil by ss. 136. 140, and made 
an order requiring N to fence the well by a 
certain date. X, who wa.s personally served 
with notice of the above order, did not com¬ 
ply with it. The Magistrate then sanctioned 
the prosecution of N under s. iSS of the 
Penal Code. N appear-d and prodiici'd evi- 
dimce to prove that he was in»t liable to fi^ncf 
the well. * lit'id that thir accust-d was guilty 
of the ofTeni'e td disobedience to an order 
duly promulgated by a public servant, and 
was not entitled to go behind the order, and 
show that it was one which ought not to have 
been made. The niodecif service of notice of 
an order under s. 133 con.sidered.—(Ji’EKN- 
Empkrss V. Nar.wan.v. 1 . 1 -. R., 12 Mad.475. 
TMuttasami Ayyar and Shephard, JJ. May 3, 
July 10, ]889.3 Approved in Qneen-Kmpress 
V ItishaMiuir l.a/, f. 1 .. R . 13 All. 577, inf fit. 
Distinguished in Queen-Kmpress v. y^soda 
Nand, 1. L. R., 20 All. 501, infra, 

A PERSON against whom an order under 

*33 of the Code of Criminal Procedure is 


passed, who neglects to take any .steps what¬ 
ever in respect of such order within the time 
therein specified, either by way of compliance 
therewith, or by way of objection thereto in 
the manner prescribed by law, renders him¬ 
self liable to be proceeded against under s. 
j 88 of the Penal Code without its being ne¬ 
cessary to wait until the order has been made 
absolute. If such order is made absolute un¬ 
der s. 140 of the Code of Criminal Procedure, 
further proceedings can then be had, under ». 
188 of the Penal Lode, against the person dis¬ 
obeying the order absolute. When an order 
under s. 133 of the Code of Criminal Proce¬ 
dure has been made absolute under s 140, ib.^ 
it.s validity cannot subsequently be quc^icn- 
ed. "Quecn-Ettipress r S/arayana ^ 1 . L. R., 
12 Mad. 475; approved.— Qi'kkv-Empress v. 
Hism.amhak I.al. 1 . I.. R.. 13 All. 577. 
Straight, ]. July 27, 

0 .\ the iith August 1894, the District 
Magistrate promulgated an order prohibiting 
the people of the vilfage of Thinikudikaval 
from using their burning-ground.s situated on 
the southern b.Aiik of the C.auvery, and direct¬ 
ing them to U2»e either burning-grounds which 
had been provided On the i ith May 1895. 
certain person.s in defiance of ihi.s order, <tb- 
m.ated a .'urpse at the spot interdicted, and 
were convictt*d under ss. 188. 290 ) Indian Penal 
CtKle. but the conviction under s. 188 was 
reversed on appeal, //rid that when per.sons 
entitled to use a particular spot dedicated for 
the commiin.al purpose uf cremation, uj»e it 
for that purpose' in a manner neither unusual 
nor r.HlruIate*! tu aggravate the incanveni- 
ences uere.ssariX incident to such an act .is if 
is generally piTfurmed in this country, they 
cannot be c(jnvicii*d of a public nuisance on 
the ground that thi ir act iMused m.iterial an- 
ntiyancc and discomfort to persons near the 
place on the occasion rtferrtd to. //eld, 
further, that the order ot I he District Magis¬ 
trate was not warr.anied hy s. 143, Criminal 
Prtrt-edurt' Code, or by any other bw, and 
must, therefore, be set a,side.—Q l'REN-Em- 
I'KKss e. Saminauha Pii I -Ai, I. L. R., 19 Mad. 
4^4. ;SubramanM Avyar and Davies, JJ. 
Aug. 13. i4, 23, 1896 

Thk President of a Local Board, acting 
under Act of 1884. is.siied a notice calling 
upon a person to remove certain encroach¬ 
ments on a public road within ten days. 
Jleld that such n notice was not an order 
within the inaining of s. 188 of the Indian 
Penal Code, and a person neglecting to 
obev it could not be convicted under that 
siH'tion. —Ql'EEN-Emprkss r. Scbramanian, 
1 . L. R.. 20 Mad. I. 3 ^ubramania Ayyar and 
Davies, ]). Sep. 11, 1896 1 

S. 133 of the Code of Criminal Procedure. 
1882. decs not empower a Magistrate to order 
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the owner of a house standing apart from any 
public road in its own compound to repair 
such house. By ' persons living or carrying 
on busineRS in the neighbourhood/’ injury to 
whom the power to pass orders under s. i,'?3 
is intended to prevent, are meant, not the 
persons who. in the exercise of their private 
rights, may use a building supposed to be iii 
a dangerous condition, hut un<iscertiuned 


mem birrs of the public whose ordinary avodi* 
tiuns may talcethem to the neighbourhood of 
such building. Qu^cn-Em^re^s v. Sarnyana 
(I. L. R.. 12 Mad. 47S) and Queen-Empr^fss 
V. ffa/iamhcr Lai (I. L. R., 13 AH. 577 ) 
tingui.shed. — Qubkn-Ehpress v. Jasqda 
N\Nn, 1 . L. K, 20 All. 501. [Blair and 
Aikm.iu. JJ. July 5 i 


180. Whoever holds out any threat of injury to any public servant, or to 
wan/claas! Threat of injury to public person iu whom he believes that public servant 
SummnB. servant. to be inlcresicd, for the purpose of inducing that pub- 

Baiiabir, lic scivant to do any act, or lo forbear or delay to do any act, connected with 
Not comp. exercise of the public functions of such public servant, shall be punished with 

imprisonment of cither description for a term wtiich may extend to two years, or 
with fine, or with botli. 


In a proserution for an oftuniv under s. l8|) 
of the IVnai Code, the witnui.scs diffenM 
as to the exa'‘t words used by the prisoner in 
threatening the piiblir servant, ihuiigti they 
agreed as to the gener.il efTert of those vv(*ri!s. 
The Magi.strate. however, ronsidered that 
the offenre u.is rlonrly proved, and ronvirttul 
the prisoner. 'I'he Sessions Judge, on .ippe.iJ, 
affirmed the* eonvirlion. observing that it was 
immaterial wJint the words useil wen\ .and 
that the intention .andefTvet of the words were 


pl-iiii. /hit/ Uiat tlie Ijinlgc was mistaken 
in reg.'ntUng it as iminatcriul what the words 
used :ii ;ually were, and that, on the contrary, 
it w.'i'J most mati ri.d that those words should 
Ijc bel'oiethe Court to enable it to .'isrcrtain 
whether, in fart. .»Ihre.it of injury to the pub¬ 
lic sers.uit was rf-ally made by the arcused.— 
Oi'i tx-liMrKKss 1*. M.\hkshui Bakhsm 
Sjnom, I. f,. R.. S All. >So. Straight, Offg. 
C.]. May 22 , iS36.] * 


leo Whoever holds out any threat of injury to any person for ilie purpose 
Threat of injury to induce inducing that [HTFon to refrain or desist from 
person lo refrain from apply- making a legal application for protection against any 
mg for pr.-tcctiL'ii to public injury to any public servant legally einiKJWcred as 
.such io give such protection, or to cause .such pro¬ 
tection to be given, shall be punished with ini[)ris(inment of either description 
for a term which may extend ti> one ycir, or with fine, or with both. 

rommuTiiratvdb} tlK-licrlosiflstuMlauthoritics, 
with ,t wvw to prt vfnt him fromas.serting hii 
his Ivg.il rights ill defending a civil suit ccfii- 
erming the pru|»ertyof a eliiirch. }Md that, 
nrnii.r the nivunist'iners, the pr<»|HT courste 
vHMs for the M.i^istr.itc tn postpone the trial 
till th<’ r4>mpI:iiiMiiL proved >n a Civil Court 
till* ill* i,,ihty of {hf* artitm of Ihe KrrJesiajrtical 
;uithi>nlies.—/« rc DkCkv /, t. L. R., 8 Mad. 
140. f'I'urner, C.J , and Brandt, J- Oct. 6 
and I)cr 3, 1884 ' 


WHhRi'. the exerrise uf ei < lL..ia-.tiu4l iui'is- 
diction is plainlv ulfrn vircr, ur otherwisr 
imsanctioned by thv urdmann.'^. of .1 rL'li'^ious 
society, or whvrt; Mijrb itrdin.incrs aintrn- 
vert the gcner.i! I.tu. and, in either rrw-. con¬ 
sequences result whirh tli« rniniiiril l.Jiv uns 
intended to rcstr.iin, the Cuinirul ('jiirfs ,ire 
not at liberty t<* decline junsdirtiim. A 
Roman Catholic romplaiiied to a Magisoate 
that he had been threatenctl with an illegal si‘n- 
tence of excomnuinicat’on, and Ji.ad been ex- 


/ 
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Chap. XL] FALSE EVIDENCE, &c. [S*c. 191 . 


CHAPTER XI * 


Of Falsb Evidence and Offences against Public Justice. 


191. Whoever, being legally bound by an oath, or by any express provi- 

Giviiw {.be evidence. 

to make a declaration upon any subject, makes any 
statement which is false, and which he cither know^s or believes to be false, or does 
not believe to be true, is said to give false evidence. 

ExplanfUion /.—A statement is within the meaning of this section, whether 
it is made verbally or otherwise. 


Explanation 2 ^—A false statement as to the belief of the person attesting is 
within the meaning of this section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which he does not believe, as well as by 
stating that he knows a thing which he does not know. 


Illu%iraiions, 


(a.) A, in support of a just claim which B has against Z for one thousand rupees, 
falsely swears on a trial that he heard Z admit the justice ot B's claim. A has given false 
evidence. 

) A, being bound by an oath to state the truth, states that he believes a certain sig¬ 
nature to be the handwriting of Z when he docs not believe it to be the handwriting of Z. 
Here A states that which he knows to b* false, and, therefore, gives false evidence. 

(c.) A, knowing the general character of Z's handwriting, states that he believes a 
certain signature to he the handwriting of Z, A, in good faith, believing it to be so. Here 
A's statement is merely as to his belief, and 19 true as lu his belief, and therefore, although 
the signature may not be the handwriting of Z, A has not given false evidence. 

(d.) Ai being bound by an oath to state the truth, states tliat he knows that 2 was 
at a particular place on 11 p.irtiru)ar day, not knowing nnylhing upon the subject. A gives 
talse evidence, whether Z was at that plart* on the day named or not. 

(r.) A, an interpreter or transhitur, give** or rertifies, us a true interpretation or tran¬ 
slation of a statement or document which he is bound by oath to interpret or translate 
truly, that which is not, and which he does not believe to be, a true interpretation or trans¬ 
lation. A has given false evidence. 


WhkRB a witness was, [M the bi'ginnliig of 
the day, soleinuly affirnnid, onre lor all lo 
speak the truth m all the ra.srs roining before 
the Court that day . /tr-iJ thit he nuglit he 
convicted, under section 1^3 of the WuxA 
Code, of giving false evuleuLv in a suit wbieh 
came on that day, although lie ivrib riot affirm^ 


ed to speak the truth in that suit after it was 
railed on for hearing, and the names of the 
in the day s jist were not mentioned 
when th(* aflinnation was administered.— 
yuKKN T' \’’knk\tai:u\l\m Pillai, 2 Mad. 
n C. K-43. .Srotland and Bittleston, JJ. 
^lar. 15, iSf34 


* As to the application of ^s. 194, 195, 201 to 203, 211 to 214. 316, 221 to 225 to of- 
fencaa under special or local laws, sec .s. 40, suj^ra. 

As to authority for instituting prosecutions under ss. 193 to 196, 199, 200, 20^ to 
211, and 228, see the new Code of Criminal Procedure (Act V- of 1S98), s» X95 (6). 

As to procedure in case of the offences described in &s. 193, 196, 199, 200, and 205 to 
3to, see the Code of Civil Procedure (Act XIV. of 1882), s. 643 j and in case of the 
offence described in s. 228, see the new Code of Criminal Procedure (Act V. of 1898)^ 
S9, 480, 481. 483, and the Presidency Small Cau.se Courts Act (XV. of 1883), Ch. XII. 

As to whipping fer offences punishable under s. t93« dehned in ss. I94f 195* And 
2Ilf sea the Whipping Act (VI. of 1864b s9 4-6. 

As to punishment for offences under ss. 193 to 196, 201, 211, and 212, enquired into 
^ a Council of Elders in a Punjab Frontier District or in Baluchistan, see the Punjab 
Frontier Cnmos Regulation (IV. of 1887), s. 14. 
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An oath or solemn afiirniation Is not a sine 
ua non in the offence of giving false evi- 
ence, defined in s. 191 of the Penal Code. 
This offence may be committed by a person 
who, ** being bound by law to make a decla¬ 
ration upon any subject, makes any 
meni which is false, or does not believe to be 
true." So that, if the prisoner made siirh a 
false statement before the Registrar of Deeds, 
even though no oath or solemn affirmation 
had not been administered to him, he was 
clearly giiilW of having given false evidence.— 
2 W. R. Cr. L. 9. [^Trevor, P.J. Jan. 27. 
1865.] See also Gobtnd Chandra v. Queen- 
JSm^ess^ I. L. R., 19 Cal, 355, under s. 193, 

The making of a false .statement, without 
knowledge as to whether the siibjert-iiiatti.T 
of the statement is false or not, is legally n 
giving of false evidence.—(Jo hex 7'. Eciiax 
Meeah, 2 \V. K. 47. ^Glover, P.J. ISlur. 
20,1865. 

A HTArEMENT taken by a Thud-class Magi.-*- 
trate under s. 164 of the Code uf Criniin il 
Procedure fAi-l X. (if itS8j;. such Magistiale 
not having authoiity to carry cm tJic preli¬ 
minary inquiry in the case, is nut evicleinv 
in a stage of a judicial proceeding within the 
meaning of .ss, lyi and 103 of the Penal 
Code, such that, ivhen the slatement is con¬ 
tradicted afterwards belorc the Magistrate li,i\- 
ing jurisdiction, and exeivwing il in the pre¬ 
liminary inquire, it will rLiiin a stinii leiil b.isis 
for ail alteinative I harge nt giving I'al'^e t \ 1- 
dence in n judicial juureedmt.- Oi I-Fs-Mm- 
PREbS V. BhaKMV I. h. K.. 7('.\ 

[Sergeant, C.)., and We-.t and Nanabh.ii ll i- 
ridas, JJ. Dec. so, iS8(> 

An accused was charged with giving f.ilsr 
evidence upon an alternative i haige. one state¬ 
ment having been made Lo a pu!u e-ofiii'ei in¬ 
vestigating a c<ase of :u>ijn, ;ind tlie olliei 
having been made w'hen he was ex.iiniiied as 
a witness before the Joinl-M.igislralc when 
the rase was being inquired into, 'rhetwo 
statements were contradictory, and no e\i- 
dence was given to show which nf them was 
false. It was, not pruvt-d that the staicmeni 
made to the police-officer was made in ansvrer 
to questions put by him, and the only e\ idenrc 
given at the trial with regard to the inquiry 
upon which the police-officer w.is engaged, was 
to the effect that an inquiry was being made 
about the burning of a houst*. The jury ai-- 
quitted the accused, and the I'a.se was referred 
to the High Court by the Sessions Judge, who 
disagreed with the verdict of acquittal' Uvld 
that the verdict was right. IMurc a couvic- 
tion in such a case ran l>r* Mistniiied, il Tiuist, 
having regard to the provisicjn^ of s ioi tif 
the Criminal Procedure Crxie. be r learly pr(»i’- 
ed by the evidence that I he statement made 
to the poHro-officer iva*. a statement in answer 


to questions pul to the accused by the investi¬ 
gating police-officer, and in the absence of 
such evidence, even though the statement were 
proved to be false, a conviction could not be 
siisUined. Held, further, that in such a case 
It is also nece.swiry for the prosecution to 
establish that the police-constable was making 
an iiivcstigatioii under rh. 14 of the Criminal 
Procedure Code. — Kmpkess v. B.aikanta 
H.vuui. 1 . L. R., 16 Cal. 349. Mitter and 
Maephenson, JJ. Mar. 4, ibSp.J 

Sanction under .s. 195 of the Code of 
Criminal Procedure should be given only on 
appliratiiin made fur it by some person, who 
may desire to complain of the particular 
oiTenre. iiiid vvlio^e complaint could not be 
entertained without ssuch sanction. //* the 
Midtrr ar Das 1 1 . L. K . l8 All. 213) 

and Jiiiperain Siitma v. Gvitri Pvath Dutt 
L. R., 20 Cal. 474; referred to. The enpres- 
Siuii “the Court" in the Land Acquisition 
Act dues not include n C oUector, nor is there 
any authoiity giicu tu the Collector to ad- 
niiriihtcr an oath ijr to require a verification. 
It IS a fills!- statemtMit made under a verifica¬ 
tion that con.s’titutes an uffenre under s. 193 
of the Penal Code, nut a verificiitioii oath or 
solemn affirm.ition. The Deputy Collector 
aeling under the l.and Acquisition Act is not 
;i Judicial Oificer lie < aniiot properly be re- 
g.trded as .a Kevtutue (.'uurt ivilhin tht term** 
o! s. 471J Ilf llu‘ Code of t'limin.'il Pvoceduie, 
his piocei dings uiulei the former .act arc not 
legulatid bv the Lodeul Civil Pnu’edurc, nor 
is he right in requiring a petition put iti bt‘- 
fure him tu be vtnlied in arc.ord.ince with 
that t.'od(‘. so as to in.ike any false .statement 
piinishable .is pi rjiiry. 'J'he IX'puty Collector 
IS not III a pusitiun to pass any tinal order in 
the matter of value of the land or the right to 
rhiiin the price fixed A party dissatisfied 
can claim a reference to the Civil Court, 
whose duty it is to .sHtlethe matter in dispute 
judicially, therefi re. to subject parties, who 
claimed the right ir» such arefereiii'e to a cri¬ 
minal proserutioii, when the niatter.s on which 
ilie Deputy Collector had formed an opinion 
as a Revenue Officer under the Land Acqui¬ 
sition Act must be submitted lo the deter¬ 
mination of a Court is obviously premature 
ami improper, and is almost certain to operate 
very prefudiiially towards them in the trial 
before the Civil Court ol the same matter. 
In proceedings under the Land Acquisition 
Art what may be found to be an exaggeration 
or over-estini.it** of the value of land cannot 
properly coiistitutc a false statement, which 
would demand a pro.sectiliQn for perjury, and 
the fart that .some )'c*ars before the land was 
offered for sale af a much lower price is no 
sufficient ground for imputing such an of¬ 
fence. Discretion of the High Court in revf- 
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sion at tKe hearing of a rule to consider and 
decide matters in respect to which a rule had 
been prayed for, but not granted.—Dukt.A 
Dass Kukhit 9. {^uekn-Emprkss. 1. L. K., 
27 Cal. 820. [Prinsep and Stanley J ]. N ov. 
JO, 1899, and Jan. 9, 1900.] 

Held, that where an accused person was 
examined by a Magistrate for the sake of 
obtaining information on which proceedings 
could be taken, the Magistrate, although he 
might examine him to obtain iiiforiTiatiun, 
could not legally examine him on oath nor 
<x)u]d the accused be said at that stage of the 
proceedings to be a witness, even though he 


were examined on oath. There was no au¬ 
thority that being so examined the accused 
Was bound by any express provision of law 
to state the truth. Consequently any charge 
for giving false evidence founded on this 
statement was bad, and it therefore followed 
that a conviction and sentence founded on 
this statement as being contrary to another 
statement made by the accused when examin¬ 
ed as a witness at the trial, without any proof 
ot finding that the second statement was false, 
could nut be maintained.—H ari Char AN 
V Qrr*.EN-K.uPKK.s.s, I. L R., 27 Cal, 
455 - [Prinsep and Stanley, jj. ]an. 11, 

lyoo.j 


182- Whoever causes any circumstance to exist, or makes any false entry 
« , . , ., in any book or record, or makes any document con- 

taming :i uKsc statement, intending trial such circum¬ 
stance, false entry, or false stAtement, may appear in evidence in a judicial pro¬ 
ceeding, or in a proceeding ivikcii by law before a public servant as such, or be¬ 
fore an arbitrator, and that such circumstance, false entry, or false statement, so 
appearing in evidence, may cause any person, who, in such proceeding, is to form 
an opinion upon the evidence, to entertain an erroneous opinion touching any 
point material to the result of such proceeding, is said fabricate false evi¬ 
dence." 


/Uusirations. 

(a.) A puts jewels into a box belonging to with the intention thrit they may be 
found in that box, and that this circumstance may cause Z to be convicted of theft. 
A has fabricated false evidence. 

(^.) A makes a false entry in his shop-book for the purpose of using it as corrubora- 
live evidence in a Court of Justice. A has fabricated false evidence. 

(r.) A, with the intention of causing to be convicted of a citminal conapiracy 
writes a letter in imitation of Z’s handwriting, purporting to be addressed to an accom 


plice in such criminal conspiracy, and puts 
the officers of the police are likely to .search. 

The term of impriNoimioni ior 
to fabricate lalse I'vUicnoe fur iht* purpose ul 
being used in .1 slagt* pid'uM.il prin-ivding 
raniiot extend beyond one-halt of ^even }t*.tr'.. 

-QuREN r. SCR).M>l'H Pl'TNAH’K \\\ R , 

«i9. Kein p an d Set on -Karr, 1 J. A i ig . 7 , 
1865.1 

The arciiswi put in ;iii appiiratiufi. which 
he verified, l)ofore a Judge* ui ,i Court of Small 
Causes, praying for a iv-hearing i>f his case 
under s. 119, Act VMII. of 1S51). and alleging 
that he wan nut aware that :i suit had been in¬ 
stituted, or a decree given, against him. though 
he had authori/ed a pleader to defend the 
suit. Nrid by Loch, J,. that the arcii>eH was 
not guilty of an i»ffcncc under 192 of the 
Penal Code, nor liable to punishment under s. 
24, Act VIn. of 1859. The offence rontein- 
plated by the former law requires that the do¬ 
cument containing the false statement should 
be made with the intention that it may appear 

r *; 


the letter in a place which he knows that 
A has fabricated false evidence. 

in fvidcnif. Tin* l.^tu■r law do<'s not require 
IhM .m applic.ilion under s. 119, Art VIIL of 
1859. siu h as the accused made, should be 
I'crihcd //fhi hyCrJover, contra ,—HARA4N 
Mlwhi l, III W R ; 2 B L R. A. Cr r. 

Loch ;u»rl Olovc-r. 1 ). Aug. JO, 1868. 

VVmkkk an accused person is charged with 
f.ihric.itipg false evidence, it should be proved 
tliat such e\idL*n(‘e might cause some one “ to 
form an erroneous opinion touching any point 
ni.atcriaf to the result ; " and it has been held 
that, 'll f.Tisp dcclanations and certificates, the 
faisilv must Ih‘ in some material point.—R e<;. 
7‘. UaMODMAR RAMrH.\NT)RA KuLKARXI, 5 
Bum H. C- R. 68 . Newton and Tucker, jj, 

Aiig. 13. 1S68 

Thk prisoner, a \ akil. presented a vakalat* 
n.ima m the District MiinsiPs Court, signed 
bv the defendant in a civil suit, authorixing 
the prisoner to appear for the defendant. The 
vakalatnatna falsely purported to have been 
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executed before the adighari of the village, 
and to bear the signature of the adighari. 1 he 
prisoner was convicted under s. ipp of the 
Penal Code. Held that the case was nut 
brought within the sectuiii, and that the prison 
er was entitled to his discharge from cu.^tod)' 
—Jn r^K£lLAsu2t< Pcttkr, 5 Mad. H. C. R 
373. [Scotland, C.J., and Inncs, ]. July m 
1870.] Referred to in Queen-Empre^tb v, Za¬ 
kir Husain^ I, L. R., 2J All. 139. inpni. 

A, iNTE.vprXG to procure a surged docu¬ 
ment purporting to be executed hv one C’hu- 
tak, applied to K to accompany A to Cjonikh- 
pur, where A said Chotak would be found, and 
there to draw out a bond tor execution bv 
Chotakto In pursuance of this mvibition, K, 
believing that Chotak vkould exccnlt- the bond, 
acconspanitx! A to Gorakhpur. A took with 
him his ploughnmn, named Cheluo, .ind di> 
reeled Chetoo ti.» purchase a sinmp-p.iper for 
the bond, and to give his name and dcs<Tij)- 
tion to the stamp-vendor as Chot.ik CIicloo 
complied with thiN direktion, and lln- sf.unp- 
vendor wrote on the .M.unp-p«'ipet an endorse¬ 
ment to the effort that the pni^h.tsjr was 
Chotak, with the dciiTiption wh!( h xioitld ap¬ 
ply to that person, hut, suspecting falv p('r- 
sonation, arrested Chetoo. and took him to 
the Magistrate. On ihe above bict ?. the Ses¬ 
sions Judge convicted A of atltmpt to forge 
a valuable security, ’and, under 4^7 and 511, 
sentenced him U» he rigurou-Iy im]nist)ntd 
for five years. /Jeld that to couMitnle ihc 
offence of attempt under s 511, Penal Ctidi*. 
there must be an art dune with th»‘ mteutiou 
of committing an offence, and for thr pnrpu'-r 
of committing that offence, and it must be 
done in attempting the <ommissu>n of the of¬ 
fence. 7 'he provijjiuns ot s. 511. Penal Ctide. 
do not extend to make piuii.shahle as att« rripts 
acts done in the nicr*' stage of pn-paratiun. 
Although such arc doubtless done tow.irds 
the commission of the offeure, ihey arc not 
done in the attempt to commit tlu' oiicjn e 
within the meaning of the wurd “ atri in pi ' .i-, 
used in the section.— Qi'KJ-s v . K\msakl'n 
Choivbev. 4 N.-W. P. 4ri. Turner, J- Mar. 

13, 1872.; Distinguished in Euipres-. ^. 
Afuta, I. L. R , 2 All. T05, in/rn. 

The making'iip falsely of arrounis uith the 
intention of producing them before a 
oflheer rot empowered by law to hold an in. 
vestigation and take evidence, is not a fabrica¬ 
tion of false evidence within the nuMuing of 
•s. 193 of the Penal Code.—R eg t K.\maji- 
RAV jiVBAjjRAV, 12 Mom- H. C. R i. VVest 
and Nanabhai Harid.is, JJ. K<'b. 10, 1H75. ■ 

Where the petitioner was convicted of 
having voluntarily assisted in concealing stolen 
railway-pins in a certain person’s hoii^ie and 
field, with a view to having such innocent 
person punished as an offender, held that the 


Magistrate was right in convicting and pun¬ 
ishing the petitiomr for the two s^arate of¬ 
fences of fabricating false evidence tor use in 
a stage of a jv.diciai proceeding under s. 193 
of the Penal Code, and ot vohiniarily assist¬ 
ing in concealing .stolen properly under s. 144, 
Penal Code.—liMCKEss r. Kamkshar Rat, I. 
L. R , 1 All. 379. ^ijpankie, J. April aji 

1B77] 

M ixsiiOATEi* to personate C, and to 
purchase in C”s name certain stamped paper, 
iij cunseijnence of which the vendor of the 
.st.inipeti paper endorsetl C's name on such 
p^tprr a.s i)ie pin chaser of it* M acted with 
the intention that .such endorsement might be 
used agaih.st C in a judicial proceeding. Held 
th.iL t,lH‘ offence of fabricating false evidcru'e 
had been a« tii.ill\ i-oumutted, and that M was 
pi open V laniMcud of abetting the commission 
ol such oReni e Oucen v Kam^arun CAc/w- 
bvv .'4 N P. 40/distinguished and observ- 

I tl (.Ki—l'*MCKi.s.s r Mri I. b R., 2 All- 
rumer, J Jan. J4, ^879., 

U'nEUi. th<‘ Magistrate uf the district dis- 
cli.irgi d an aci’iised person upon the ground 
Ih.if tliL fabnr tttuM ul false, evidence by him 
to be used ui his defenre on a crijnuial charge 
w.ts tioi an uffeiu'i falling within s. 192, the 
Chief CoLirl, on the revision side, s<*t aside the 
Mag'stratc s ordei, and directed him to contr- 
nu»* th<* priict-eduigs. whu'h his order discharg¬ 
ing rite .iccuM'd liad Icrmiriatcd—EMrRE.SS v. 
Jiu w Singh, Panj. Rec.. No. jo of 1880. 

a.S fhe Kvidcjuv Al't, which provides 
" that anv en’vv in an official public, book, 
uhu'h IS duly m.ide by a public servant in the 
of bis duty, is of itself a relevant 
f.u t, ' dirfs not in.ikr the public book evidence 
to shu\^ ih it a particular cnlrv has not been 
iii.nb* in it S i)f the Penal Code is not 
int-i-ntlud to apply to cases whert* a public 
er, or a person acting fur a public officer, 
uhuse duly it is to make lintries in a public 
book, knowingly makes a f.il.su entry, but to 
casc> where a certifkato or other dw'ument is 
forged by .siunt' un.'udhori7ed j>crsun with a 
\ R’W to make it app/‘ar th.it it n';LS duly Hsiicd 
I<Y a public ufticer. 'l^he .vcii.sed, in order to 
save an r>iat«‘ from forfeiture, made a falac 
entry (it reui recrived in :i public book'kept 
by him for tlw purpose of informing the Col- 
Iccttir ris to the rents which had been paid into 
the Cnllcciorate, and as to whnt estates the 
I cuts weie in arrear, so that he might take 
steps to enforce payment, and was convicted 
f>y the Sessions fudge of an offence under ». 
4<55 of the !Vna! C!ode. Held, on appeal, 
that the accused ought properly to have been 
l oiivicti'd under s. 192 of the Code, the pro- 
\ isions of that section not being confined to 
false evidence to be used in judicial proceed¬ 
ings. —In the Matter 01? Joggun Lalx.^ 7 
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C. L. R. 356. £Garth) C J., and Field, J. false evidence punishable under s. 193 of the 
N0V4 17 > ^^^-3 Penal Code, //efti also that ruch police- 

Where the date of a document, which officer's intention in making such entry being 
would otherwise not have beer presented for ^o screen himself from pimishmen^he was not 
registration within the time, \s altered for the punishable under s. 218 of the Code.-—E m- 
purpose of getting it registered, the offenre Shankar, 1 , L.R., 6 All. 42. 

(kunmitted is not forgery, where there la noth- L^^iraight, J. Jul;/ 24, 1883.] Reierred to in 
ing to show tiiat it was done “ dishone>tly or v. Zakir Husatn, I. L R,, 21 

fraudulently " within cl. 2, s. 464 of the Penal ^ 59 » in/ra. 

Code, but fabricating false evidence within s. ]; BKnrr.HT a suit upon a bo'nd and at the 
192. — In re Mir EKR.^R Am* Empress v. tiial sought to support his claim by a letter 
Mir Ekrar Am, I. L. R., 6 Cal. 482. Garth, fabricated probably fur the purpose of enabling 
CJ., and Field, J. Dec. 3, 1880.^ L to get the bond registered. L was con- 

A POLICE-OFKICER, wilo had sMp|,n:.ssed a ‘96 nf the Penal Code. Held 

document entrusted to him to forward to his ‘'‘■'‘V* befoi* 

superior officer, made a false entry in his ‘he K«j;iMrar, it was no valid objection to the 
official diary that the doniment had been so <«nvi, tion.—n. QfBE.v-EMPRESS, 
forw'urded, intending that, if he were* pro- ^'.'7 289. . K^indersley and Hut- 

secuted under the Police Act for siippre>sing chins, j). Jan. lo, 1084.J 
the document, such entry might be used as IIkli> that a poIice-uffireT, who made a 
ei'idence in his behalf that he had for- false entry in the special diary relating to a 
warded the document, fit'll that, inasnuich case which was being investigated by him, 
as to constitute the offence of fahrirating fal.sc f'i>uld not be convi<*ttd therefor of the offence 
evidence, defined in s. 192 of the renal Code, of fabricating false evidence as defined in 8. 
the evidence fabricated mnsi be admissible ii>2 of the Penal Code, inasmuch as the docu- 
cvidencf, and as, if such polb'c-offi<er had nient in which the alleged false entry was 
been prosi-cutcd under the Police ACt, the made wa.s not one which was admissible in 
entry in the diary would not h ive been ad- evidence. lOitprcsi. v Gauri Shaniur (I. L, 
missible in his be'h.’ilf, though, contr.iry to bis R , G All 42; and Keilasum Puiter (5 Mad. 
intention, it might have been used ag.dnst H C. R. 37,';) referred to—QU'ER n-Emcress 
him, such police-offiier was improperly con- v. 2 IKIR Hi’.iain, I. L. R., 3 Z All, 159. 
victed, in respett of Mich entry, of fabrrcating ^Panerji, J. Dec. 21. 18983 

193 . Whoever intentionally gives false evidence in any stage of a judicial ct.oCSu., 
Punishment for fahe evi- proceeding. Or fabricates false evidence for the pur- 
dence. pose of being used in any stage of a judicial proceed- dam. 

ing, shall be punished with imprisonment of either description for a term which wwani. 
may extend to seven years, and shall also be bable to fine; BaiiaWe. 

^ * Not comp. 

and whoever intentionally gives or fabricates false evidence in any other case 
shall be punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

—A trial before a Court-martial* is a judicial proceeding.f 

Explanatim 2.—An investigation directed by law preliminary to a proceed¬ 
ing before a Court of Justice is a stage of a judicial proceeding.f though that inves¬ 
tigation may not cake place before a Court of Justice. 

lilustraiiQn, 

A, in an inquiry befr-re a Magistrate for the purpose of ascertaining whether Z ought 
to be committed for trial, makes on oath a statement which he knows to be false. Aa 
this enquiry is a stage of a judicial proceeding, A has given false evidence* 

In explanation 1 to s. 193, the words, *' or before a Military Court of Request/* have 
here been oir.itted, having been repealed by the Cantonments Act (XIIl. of i8^)» 
t Fordefiaition of '* judicial proceeding'* in explanations (i) and (2) to 8* 1931 
the new Code of Criminal Procedure (Act V. of 1898)1 s. 4 («). 
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[Chap. X!. 


Exphwalion j.—An investigation directed by ^ Court of Justice according 
to law, and conducted under Che auchori.y of a Court of Justice* is a stage of 
a judicial proceeding * though that investigation may not take place before a Court 
of Justice, 

/Uusiraiion^ 

A, in an inquiry before an officer deputed by a Court of justice to ascertain on tbe spot 
the boundaries of iand, makes on oath a statement which he knows to be false. As this 
enquiry is a stage of a judicial proceeding, A has given false evidence* 


F.\BKICATlON. 

Thk term “ fabrication ' in s, 193 ^efer^i 
to the fabriration of false doriimentary evi¬ 
dence to be used in a suit, so that to convict 
under this section it is essential to aver and 
to prove that the fabricated documents were 
intended for that purpose. The illegal con¬ 
cealment by ai't or omissKiii coiiteiiipiatecl ^3 
s. 120 of the Code has reterenre to the cxist- 
ence of a design on the part of third persons 
to fabricate evidence.— QvEf!.s v. Kajcoom \k 
Banerjkk. 1 Ind. Jur. C S. 105- _Trevor 
and Seton-Karr. JJ. Sep. 37. 1802 

HAN 0 .\ 1 N TO AB.STM.N FKOM eHUSHLl’TIO.N. 

A Coi'RT cannot trike cugniy.iiu\- «,f h bar¬ 
gain to abstain from the proserurion ot a 
person who has conimitttd Me'h ,in (jiTeiice as 
that of wilfully giving evidence,—Qi'KhN 

V. Balkishin, 3 N.-W I0f> Morgan, 
C J,, and Turner. Spankie. and TurnbuU, JJ. 
July I, 1871., 

CMANOh. i-OKM (M 

That )ou, on or about the day ot 
at , in the course ut the trial of , 

before , st.ited m evidence that 

“ , ’ which statement \Mtt either knew 

or believed to be f.iKo, or did not believe to be 
true, and thereby cornnutied an offence punish¬ 
able under s. 193 of the Indian l*en:ii Code, 
and within my cognuance or the rognuann- 
of the Court ol Sessum. nr High Court,.— 
Crini. Pro. Code, i,Ai't of iRySj. Sch V., 
Form XXXUl, 

CH.^KfrK IN IHh AMEKNAnVf, 

That y'oo, on or about the day <;t 
, at , in the course of the in- 

qinry into before , stated jn 

evideni'C that " and that 

yon, on r*r about the day of 

at , in the course of the trial of 

before , -st.iled in evidence that 

" " one of whiih stHtements you 

eithtir knew or believt'd to be false, or 
did not believe to he true, and thereby com¬ 
mitted an oflFenve punishable under s. 193 


of the Indian Penal Code, and within my 
ciignizancc ^(fr the cognixanre of the Court 
of Sti.ssion, or High Court.J—Crtm. Pro. 
Cixle (Act W of J898), Sch. V., Form 
xxvni. HI 4). 

CMARCiK -UiAINST. A.NW TRIAL OF, TWO OR 
MOK?: PERSONS TO ISE SEPARATB. 

In casKs ol giving false evidence a separate 
charge against cai'h pri.soner must be framed, 
anil a separate trial held of each charge.— 
Pro., \Iar. 13, 1867. 3 Mad. H. C. R. Ap. 32, 

A CONVICTION K)] false evidence was up¬ 
held in a case w'here the f.ilse statement was 
tu stop the juosecutuin nf eertain Brahmins on 
.* charge ol riot or d.acoity and murder. The 
commitment and trial of several persons on 
separate charges, each mrin'.s statement form¬ 
ing a distinct offence, approved.—Q uren e. 
Hhaiko Misskw, 7 W R, 31. 'Norman, J. 
April I. 1867.] 

A PERSON accost'd ol perjury is entitled to 
have the specific charge made against him 
triixl quite iiidi'{)cndently of a like charge 
against another person, and the Court of Ses¬ 
sion must find )udicially whether all, or, if not 
all, which of the particular charges of perjurv, 
where there is nion; than one charge, i.s made 
out .ig.iinst e;ich prisoner. A conviction for 
perjury, moreover, should not be sustained on 
the bare testimony’ of one viritne.ss.—QuKKN 

V, Khoab I. .all, 9 W. R. 06 . : Hhear and 
Hobhoiise, JJ jMay la, 1868.J 

A PERSON accused of giving false evidence 
in rt stage of a judicial proceeding is untitled 
to have the specific charge made against him 
crir>d indepunderitiv of a like charge against 
another person—R eg. ». BHAVANiAKAincAK 
Harthhw, 5 Bom. H. C. R. 55. [Warden 
and Gibb.s, JJ July 11, id68.j 

Thk commitment and trial together of 
several persons who arc charged with having 
given false evidence in the same prooeodirtgs 
should he. avoided.— 9 . KurkKM, tl 

W. R. 16. I Jackson and Markby, JJ. Mar. 4, 
1869.J 


* For definition of “judicial proceeding “ in explanatioii (y) to 1.193, see the eewCode 
of Criminal Procedure (Act V. of 1898), s. 4 (m). 
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On a charge 6f perjury, each of the accused Collecior made over the application for in- 
should be separately charged and tried in re- ^uiry to a Deputy Collector, that the Deputy 
meet of the alleged wrjuTy.—Q orien v. Collator was not entitled to put the witnesses 
KUTTEB Ram, 2 N.-W. P. 21. [^Tumer and produced by the applicant on their oaths, and 
Spankie, JJ. Jan. 14, 1870.3 consequently, in rrference to the statements of 

. .V witnesses, no charge under s, 181 or s. 

It is wholly incorrwt to charge a number Penal Code was sustainable. In 

of persons jointly with intentionally giving prosecutions lor giving false evidence under 
false evidenc^e under s. 193, Penal Code. A s 193 of the Penal Code, the case of each 
charge under that srction should show what person accused should be separately inquired 
the statement j.s which the accused personj), into, and, if committed for trial, separately 
or any of them, are alleged to have made, and tried. It i.s wholly erroneous to include them 
it should disclose tne exiict date on which the qjj(. joint charge. It is not of itselt sufficient 
offence charged was iximmitted, and the Court to warrant a conviction for giving false evi-^ 
or officer before whom the false evidence wvis <;ience that an acused person has made one 
given. Queen T. Moharaj Missek, 16 \\ . statement on oath at one time, and a directly 
'i * ^Ti * e ^ LMarhperson and contradictory one at another. The charge 

Glover, JJ, Sep. 18, 1871 j must not only rdlege which of surh statements 

Where several persons arc accused of false, but the pruset‘utur must be prepared 
having given false evidence in the same prtj- with (Confirmatory evidence, independent of 
ceeding, they should be tried separately. A, the other conlradirtory statement, to establish 
S, B, D, and P were jointly tried, A in resprct the falsity of that which is impeached as 
of three rei'eipls for the payments of money, untrue.* Af. v. yucisoti (Lewis C. C. 6, 270), 
prodtii'ed by furn in evidence in a judicial pro- l^’hfatland (8 C. & P. 238;, and R^x, 

ceeding, o» three charges of falsely using as Harris LS 1^- & .Aid- ^26) referred to. S, 
genuine a forged document, and' on three 455 of Act X. of 1872 (Criminal Procedure 
charges of using evidence known to be false , Code) is no authority for framing against 
S. B, D, and f on charges of giving false evi- ^ person accused of giving false evidence, who 
dence in the same judicuil proceeding .as to has made one sUiteinent on oath on one occa- 
siich payments. The Court /Straight, J i, sion. anii a directly (’ontradiciury one on oath 
being unable to s.ij that the accused persons on anuther uccasiim. achargo in the “alterna- 
liad not been prejudiced in tht'ir defence by I’Ve, tliar word, a-, used i/. that section, 
having bi'cii iinpnjperly tried ingclliei. set nuMiiiiig thai where the facts which can 
aside the ii't ions, and oidcred .i tresli ho pru\a d iii.akt it doiihttul u h.ai particular 

trial of each of the accused si paratelv, — description of offenc.* an :«ciiscd poison has 
KncRKSsu AnanT R\m. I I.. K. \ All committed, the chmge may he so varied or 

■StraighLj. Krh. 13. 1HS2 ', ' alternated as (o giiaid against his escapign 

conviction through technical difficulties. 

S. 5*« ^h- 1^ ut Act [. of 1879, enacts th.it, HcUl^ therefore, w^here three persons were 
*' siibjcx't to such rules ns may be ni.iile by the commirted for trial jointly charged with '* hav- 
Governor-Oenei.il in Council as to the evi- ing, on or about the 26th September 1881, or 
dence which the Collector may require, the 18th October 1881. being legally bound 
allowance shall be nutde by the Collector foi upon o.ith to state the truth, knowingly on 
impressed stamps spoiled in the (Vises herein- those d.iv>. regarding the same subject, made 
after mentioned." &c. According to a rule contradictory ^talL‘nu:nts upon oath,*' and 
made with reierenco to that section, ‘‘ the thereby conimiltud an offence punishable 
Collector may require every jicrson rl.uming under s, 193 of the Penal Code, and such 
a refund under rh. 6 ot the s.ud Act, or persons were jointly tried on .such charge 
his duly-authorized agent, to m.ike 1111 oral that such charge was bad for being single and 
deposition on oath," ike. Held, therefore, joint against the three accused persons, instead 
that the Collector hnnself is the officer, and of several and specific in regard to each of 
no other, to whom power is given by l.iw them ; th.ar it further bad, because it did 
to make inquiries into applications for allow- not distinctly mid in terms allegii which of the 
ances for spoiled .stamps, to take evidence on statements was false ; that, assuming a corn- 
oath in reference thereto, and to grant or mittal upon so faulty’ a charge should be 
refuse such applications, and he crinnot delf- allowed to stand, the Court of Session should 
gate his authority in the matter. HelJ. there- h.ivt* prepared a fresh ('barge against each of 
fore, where a person h.id applit^ for a refund the accused persons, specifically setting forth 
under ch. 6 of Act 1. of 1879, and the the statement alleged to be false, and should 


• Overruled by Ent/frrss v. Uhufrt, 1. L. R., 7 All. 44 * iu/r«7. under the headirg— Con- 
trAdirtory Statemenr.s—Alternative Charge. ’* 
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then have proceeded to try each of them se¬ 
parately; and that, there bcin^ no evidence 
that either of (he statementa’ made by two of 
such persons was false, except that it was con¬ 
tradict^ by the other, the charge against 
such persons was not sustainable, there being 
no sumcient evidenct; that either of the state¬ 
ments was false,—E mprkss z\ Niaz Alt, I. 
L. R., 5 All. 17. [Stuart, C.J., and Straight, J 
July 24,' 1882 ] 

Where three persons, of whom one was a 
pleader, were tried together and c'unvicted 
under s. 18x of the Penal Code of having 
made false statements on solemn nfhnnation 
about the same matter in the course of an in¬ 
quiry into the conduct of the ple.ader under 
the provisions of the Legal Praditioners Art, 
that the convu'tion of the pleader was 
bad, as his statement was improperly lakeii 
from him on solemn affirmation. /i^r/rf also 
that the trial of the three prisoners together 
was a grave error of pnK-edure vitiating tlie 
trial. further that, an inyuiry under the 

Legal Practitioners Art being a judtcial pro 
reeding, false statements on solemn .iffinna- 
tion made by the witnesses theiein shouki be 
charged and tried separately under s. 103 of 
the Penal Code'.—S i'Hha e. Oi’Kes', I. L. R., 
6 Mad. 252. Innes and Kernan. jj. Feb, 
33, t 8 b 3 .;, 

iNTESTiONAt omissiim on thu p.'irt of the 
decree-holder to make the stateinc.nt in hi-> 
application of .my .idju-stineiit beiweeii tin 
parties after decree, whetlitrsurh adjiistuiL-rU 
has or has not hetn previously rertifiud to ihr 
Court, amounS to an offenrv under s*. 103 of 
the Indian Penal Code iXLV. of iS6oj. 
faupayya v, P/arasannah M L. R , 2 Al.id 
216^ followed.—QI’EEN-E mPKKSs V, liAIHJl 
Davaram, I. L. R., 10 Bom. 2SS. . Birdwoifd 
and Jardine. JJ. Feb. iS, 18S6 ] 

ClJAKOr., NATURE OK hVIDhNUK 

neuessakv to pro\k. 

Held by. the majority of the Court -C.unp- 
bell, J., dissenting; that the evidenre l»I on** 
witness uncorriihorated is not legally Mitfirient 
for a conviction of perjury.—Oi Hi N v Lai. 
Chand Co\\kah Chowkekoak, 5 VV' K. >3 . 

X Ind. Jur. N. S S3. Pe.n ock, C.J , and 
Bayley, Norman, Pundit, and CampbrJI, )j. 

Feb. 7, 1866.1 

In a case of giving false evidence the 
strictest and most arrurate proof is neri-ssarv, 
and the testimony of a single witness unsup¬ 
ported by corroborative evidence is insufficii ut 
for a conviction. — Qukkn r. Moitni \ 
CnUNHRR ChuCKERHI TTV, 5 W. R 77. 
[Seton-Karr and M.iepherson, JJ- May 7, 
1866.] 

Comparison of signatures is one kind of 
corruboratiun which should justify conviction 


on the testimony of a single witness in a 
case of false evidence.—Q ueen v, BmkhoreE 
C HO WHEY, 5 W. R. 98. I Seton-Karr, J. June 

Sr i«66.] 

Uns.stiskactory conviction for perjury, 
where the evidence was b.'il«inced as to num¬ 
bers, and where the Ntory for the prosecution 
wa,s imprtibable, reversed.—QuEEV v. POOSA 
Ram, 6 VV. K. ii. Markby, JJ. 

June 25, 1866 ] 

In :i c:x>e of false evidence it is necessary to 
prove the deposition alleged to contain the 
tiilse statement.—Q ueks r. BhaKOAS TuT- 
TUM, 7 W. R. 13 (^Norman, J. Jan. 14,1867.] 

A rRiso.NKR’:> inability to .viy where his 
son was on the 4th Pous is no evidence on 
whifh to direct a jury to convict him of false 
evidence, for saying that on the day previous 
(3rd Pousj hi.s son wai ill at home.—Q uern 
V. Shkikh Tukaxi, 8 W. R. 26. [Jackson 
and Hobhouse, ]]. June 24 1867.] 

Ir i-s fssciiti.il to a charge under s. 193 
of tlu- Pen.il Code that the prosecution should 
make out th.it there was, on the d^iy stated in 
the charge, a judicial proccexling pending, 
and th.it the prisoner, in the course of th.'Xt 
proceeding, nuade the stitement alleged to be 
false 'i'he particular stage of the proceeding 
should te* mentioned in the charge. Ev^- 
dciu'f -should b*; given that th.- accused really 
m.idc the statement winch he is charged to 
h.iMi m.ulv Thv kaowleilge by the So.s.sions 
Judge <,f the hand writing of the presiding 
nlTnvr td tlic Court in which the st:iteineiit 
v\.is made is nul Icg.il evidence of such st.itc- 
nicni having made.—Qi KKN v. FurriCK 

FiTii*.Ml liiswvs. xo VV. R 37; I 
B. L. K A C'r 13 l*hcar .and flobhouse, jj. 
Sejj. 10, lSt> 8 j 

'I'hk true rule in a case of giving fal>e evi- 
flcrua* is th.it iiu man can be convicted of 
such uffvncv- L-\ccpi on proof of facts which, 
if .'tf tvpted a-, true, show, not merely that it 
is ini'iediblc, but th.il ii is impossible that 
tin sf.'iifuicnts of tlic party accused made on 
o.ilh c.m be tine. If the inference from the 
f.u ts pioved l.ilN slt\>rt of this, there is noth¬ 
ing on which .i uiiiviction can sUnd, be- 
c.iusf*. asMirning all th.it is proved to be true, 
it is still /to,sih/r lh;it no crime was committed. 
— (JirEKN V. AlIMt.Il AlXV, II W. R. 25. 
[Norman and J.ack.son, JJ. April 5, 1869.] 

In the r;is»* of giving false evidence under 
s. 193 of the Iteiial Code, the htatement 
which the accused is rhargcKi with having 
m.ulc liefure the Magistrate should be rlejq-|y 
pn^ved to have made by him. The pro- 
cednrp tti the case <»f a charge under this 
-sectkjn pointed out.—Q ukkn tr. SiDDHOO, 
13 W. R. 56. [Loch and Hobhouse, JJ, 
April 9, 1870.] 
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Thb evidence of one witness in cases of 
perjury is sufficient to establish the /actum 
of the statxunent which is charged as being 
false. The measure of punishment is a matter 
entirely in the discretion of the Court of Svs~ 
siun.*-^OCBBN V. IsscN Chunder Ghosk 
Pattri, 14 W. R. 53. [Jackson and Mitter, 
JJ. Sep. t 2 t 1870.3 But see rulings, supra. 

To establish the offence of giving false 
evidence, direct proot of the falsity of the 
statement on which the perjury is assigned is 
essential. But, as legitimate evidence for 
the purpose, the law makes lui distinction 
between the le.stimony of a witness directly- 
falsifying such statement and the contradictory 
statement of the person charged, although 
not made on oath. Such a ^ftatcment, when 
satisfactorily proved, is qu'te as good evi¬ 
dence in proof of the charge as the crimi¬ 
natory statement of a person chargtd with any 
Other ofTence, and on prei'isely the siine 
ground-*—that it is an admission of the accused 
person inconsistent with his innuLcnrc. As 
to the weight to be gi\-L*n to contradictory 
statements, the sound rule is that a ch.irgc 
perjury is nut man it.unable upon proof ol one 
.such statement not on oath, or moa* than one 
if proved by a single witness only, unless 
supported by confirmatory evidence lending 
to show the falsity of the .statement in tlie 
charge. With respect to the kind or amount 
ot Confirmatory prot»f required, it must he 
considered in each rase whether the p.'^nicular 
evidence offered is suflicient to induce :i be¬ 
lief in the truth of the contractictory state¬ 
ment or diroi't testimony —Rkg v. Ross. 0 
Mad. H. C. R. 342. ^Scotland, (' J., and 
Innes, J. Aug. 4, 1871.] 

Ir is a mistaken viev\ of the law to sup¬ 
pose that prisoners in appeal ought to have 
the btmefit of an^ doubt with referenre to any 
|>ortion of the evidence. The doubt shown 
must be of the .strongest kind bi'forc; the Ap¬ 
pellate Court should be justiliud in inter¬ 
fering.—Q ueem r, Ramlochi's Singh, 18 
W. R. 15. [Kemp and GIoa er, f J. June j i, 
187a.] 

In a case of giving fa1.se evidence the 
English record written by the M.igistratc 
was put in to prove what the accused had 
Slated before him. The document was not 
interpreted to the accusc'd m the Irnguage in 
which it was given, or whicli he understood ; 
nor was it read over in accordance with the re¬ 
quirements of s. 339, Code of Criminal I’ro- 
oedure (Act X. of 1873) m the presence of the 
person then acciisod. J/M that the English 
record of the Magistrate was not legal evi¬ 
dence under the Evidence Act (I. of 1872), 
a. 91, of what the prisoner said before the Ma- 
istrate. Charges of perjury ought to be 
a.sed strictly upon the cK.act words which are 


[Sic. 193. 

used by the person w'ho is charged; and no evi¬ 
dence which does not profess to give those 
exact words can alone be a safe foundation 
for a Conviction.—'Q i;een v. Mungo 1, Das, 
23 W. R. 28. [Phe.'ir and Morris, JJ. Jan 
28, i 875-] 

In a prosecution for intentionally giving 
false evidence in a judicial proceeding under 
the Penal Code, s 193, it is for the prosecu¬ 
tion to show clearly that the prisoner’s state¬ 
ments were — Queen v. Sakjan Miya, 

25 W. R, 23. [Glover and McDoneli, JJ, 
Feb. 28, 1S7O.J 

WhichK the accused W'as charged under 
s. 103 of the Penal Code with having given 
false evidence, in that he denied having made 
certain statements which he was alleged to 
have made to the inspector of Police, that 
ulTirer was examined, and merely put in iwo 
ilurunicnts containing the statements alleged 
a.s llie lecurds of what had taken place. Held 
tli.it tlie^e documents being inadmissible in 
uvuleiirt.' uiidei' > iiy lil the Code of Crinii- 
n.il Proculiire (Act X. of 1872), evidence 
ouglit to h.ive been given as to what was 
actually staled by the .u'rusetl to the Inspec¬ 
tor of'police. — I.s: THE MATTER OF ShEIKH 
Daui , 6 C. L. R.47. [Tottenham and Mac- 
lean, J]. Feb. 30 , 1880] 

F.aii.uke to comply with the provisions of 
ss. 182 and 1S3. Act X of 1877 (Civil Pro¬ 
cedure Cixle) in a judicial proceeding is an 
infurm.ility which render.s the deposition of 
an arnised m.'ulmissible in e\ idence on a 
charge of giving f aIsc evidence based on such 
di’position, iiud, under s. 91 of Act I. of 1872 
(Evidence AetJ, no other evidence of such 
deposition is .idmissilile.— Is the Matter 
OF M vv.vni-u Gosb^Mi : Empress v. Mayadeb 
GossikMi, I. L. R., 6 Cal. 7<)2 ; 8 C. I-. R. 

392. Cunningham and Maclean, JJ Feb. 

22, 18S1.] 

Np.iniF.H the wor»U, ** sh.all answer all 
questions, ' in s. ii8 of the Code of Criminal 
ProcL-Jurc (Aci X. of 1S72), nor the words, 
** shall be bound to answer all que.stions," 
ill s. iig of the same Code (corrc.sponding 
with s. 161 o! the new CodeJ, constitute '* an 
express? provision of the law to slate the 
truth ” within the meaning of s. 191 of the 
Penal Code. Ss. 118 and 119 «ire merely 
intended to oblige persons to give such in¬ 
formation as they can to the police in answer 
to the questions which may be put to them, 
and they impose no legal obligation on those 
person.s to speak the truth.— -Empress r. 
Kasim Khan and Empress t. Mussamut 
Dahia, I. L. R., 7 C.il 121 ; 8 C. L. R. 300 
I Garth, C.J., and Pontifex, Morris Mitter. 
rind McDoneli, JJ. April 13, 18S1 ] But see 
the following ruling — 
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S. t 6 i of the Code of Criminal Procedure 
(Act X. of 1H82) makes it obligatory on a 
person examined in the course of a police- 
investigation under ch. 14 to answer truly all 
questions put to him (other than questions 
the answers to which would have a tendency 
to expose him to a criminal charge, ur tu a 
penalty or forfeiture); and such person, if he 
knowingly answers falsely, commits the of¬ 
fence of giving false evidence in a stage of 
judicial proceeding under s. 193 of the Penal 
Code, —Quekn-Empress v. Parsiikam Ray¬ 
sing, 1. L. R., 8 Bom, 216. [Pinhey and 
Scott, JJ. Nov. sg, 1883.] 

CHARGE, PARTICL^LAKS TO HE SET OUT IN. 

Though a charge does not distinctly speci¬ 
fy the false statement on which the evidence 
of perjury is attempted to be established, the 
omission is not material if the accused has 
not been prejudiced thereby.— Qv rkn r. 
Bh i: iTOO T.ALLJRE, 2 W. R. 51. Jackson, ]. 
Mar. 23, 1865.J 

A CHARGE of glvin;; false evidence should 
specify the I'aNr evjdi*nce \vhi«'h llie prisontTs 
are supposed to h.ivc given. -- yuKi v. 
Fazui- Mekah, 5 \V. K 71. [^Norman .uid 
Campbell, JJ. April 17. i360 .. 

In charges of false evidence under s. 193, 
Penal Code, the charge should specihcally 
state what words or expressions the accused 
is charged with having uttered, and in what 
respect they are supposed to bj false.—I.v 
THE Matter ok Dowi-ut Munshee, 8 W R. 
95. I^Kemp and Seton-Karr, JJ. Dec. 14, 
1867.^ 

In framing a charge for giving false evi¬ 
dence under s. 193 of the Penal Code, th<* 
charge should be precise, and where the 
accused is charged with giving faUe evidence 
on three different occasions, each o’t.imou 
should form the subject of a distinct luvid 
in ihe charge. Amendments in .i charge 
ought to be made formally, and should ap¬ 
pear on the face of the record.—QraEN v. 
Fbojdak Roy, 9 W. R. 14. Seton-Karr and 
Maepherson JJ. Feb. 8, iSoH.J 

In a case of giving false evidence the 
charge should show the particular matter in 
respect of which the accused is put on his 
trial; and only so much of the prisoner's 
statement ought to be set out as is necessary 
in order to .show the particular false state¬ 
ments relied on by the prosecution.—Q i’kkm 
tr. SoONOfrR Mohoorxe, q W R. 25 j^Mac- 
pherson and Jackson, JJ. Mar. 2, 1868.] 

Charges of perjury .should contain a dis- 
tincl assertion with regard to each statement 
intended to be rharaclenzed as perjury, that it 
was made, that it is untrue in fact, and that 
the accused knew it to he so when he made it; 


and the investigation of the Court should be 
directed to each of those points singly. It 
does not follow that all contradictions on oath 
by opposing witne.Hses necessarily involve per¬ 
jury, nor is the making of a document with¬ 
out authority always forgery.— Queen v. Ka- 
LicHUKN Laiiookre, 9 W- R. 54. [Kemp 
and Phear, Jj. April 3, 1868.] 

In u case under s. 193, as it is essential that 
the charge should show, not only the judicial 
procet^iiig in which the prisoner is accused of 
having given false evidence, but the particular 
stage of the proceeding at which the evidence 
was given, the proper way to prove that judi¬ 
cial proi'ceding took place is to produce the 
record thereof. — Queen v Fi’TTICK aiias 
Fi irE\ii Ui.sw.vs, 10 W. R. 37; i B. L. R, 
A. Cr. 13. [Phear and Hobhouse, JJ. Sep. 
10, 1868 ^ 

A CHARGE under s. 193 should specify the 
judicial pioceeding in a stage of which the 
allegt-d i.ilse evideiuM' was given, and should 
cont.'iin tlu* ex.iri words as detinitely and speci- 
fical]) .IS possible wliu h ci>pstitiite the false 
L-vuirmi'. — Me\v.\ Singh i. Crown. Pan]. 
Rvr , Nil 30 nt 18&9. 

A CKKSiJN who is called upon to answer to 

rh.iigi: of giving false evidence, .should know 
exactly wh.it is the false evidence imputed to 
him A ch<irge “ that he, on or about the 15th 
April 1871, gave false evidence/' is not tiiuffi- 
citrntly specitic. Although the veriheatiun of 
plaints Containing false ntatements is puni.sh- 
ablc according to the provisions of the law for 
the time being in force for the punishment of 
giving or fabricating fal.se evidence, .srilJ it is 
hut qmti* the same thing as giving false evi¬ 
dence. Three separ.'ite otfenres should utjl be 
lumped tug'Mhcr in a single charge, bill each 
ofTciice slum Id form separate head of charge, 
with refertnee to which there should be a dis¬ 
tinct finding and .1 distinct sentence.—Q ukkn 
V Shko CHrRi s. 3 N.-W. P. 314. [Pearson, 
j. Sep. 4, 1871, 

A iMvGisfK iTE making a commitment for 
giving false evidence must set out the precise 
Titords, recorded as used by the aevused, con¬ 
taining the statement which he undertakos to 
prove iaise and not state the on thoise 

Wurd'i. In the High Court it is the practice 
to set out in thi; charge the substance .and, as 
nearly as poss ble, the words of the Htatement 
alleg^ to be f.alse. Where a charge did not 
distinctly set out the statement alleged to be 
false, but it appe<'ired that theaccuiied perfect¬ 
ly understrjiid what was the alleged statement, 
and was not prejudiced in his defence, the 
Court refused to interfere.—Q ubrn «. Boo- 
dhun Ahjk. 17 W. R. 32. ’,Loch and 
Ainslic, ]J. Feb. 12, r872, r 
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When certaiti charges did not set out the 
exact Atiitenwnts made by witnesses which 
the Magistrate intended to prove false, but the 
defect was not such as to mislead the accused, 
the High Court declined to interfere under 5, 
4ad of the Code of Criminal Procedure (Act 
X. of 1672), but warned the Magistrate to be 
careful for the future.— Qi/een r. Abhva 
Thakouk, 17 W. R, 33. Ainslie, 

JJ. Feb. 34, 1873 ] 

CH.VKaES of perjury ou^ht to be based .strict- 
Jy upon the exact words which arc used by the 
person who is charged ; and no evidence which 
does not profess to give those exact words can 
alone be a safe foundation for a ccinvictiun.— 
Queen v. Munoal Das, 23 W. R. 28. [^Phear 
and Morris, JJ. Jan. 28, 1875.] 

S. 455 of Act X. of 1872 applies to rases 
in which, not the facts are doubtful, but the 
application of the law to the Far is is doubtful. 
Judgpnent in the alternative I'annut be passiid 
tn cases in which it is doubtful whether the 
accused person i.s guilty of any one of the 
several offences charged, hut where it is dottbt- 
ful of which of those offence^ he is guilty. 
The accused persons we^e committed for trial 
under an erroneous and untcn.'iblr alternative 
charge under s. 193 of the Pencil Code. The 
Court of Session amended the charge under s. 
193, and addisl charges under ss 201 .iiid 203. 
It was doubtful whether the amendment and 
addition were not likely to prejudirc the ac¬ 
cused in their defence. 'J‘he alleged ffilst: evi¬ 
dence, and not its assumod substance and pur¬ 
port, should be sei forth in :i charge under s. 
193.— Qufkn V. Jamukhv. 7 N.-W. P. 137. 
[Pearson. J. Feb. 4, 1875 ■ 

Ik a Court of Session proi'crds to take 
action under s, 477 of the Code of Criminal 
Procedure, it must, in the Hrst instance, frame 
a charge so as to enablethe accused to know 
the exact nature of the offence he is alleged 
to have committed. A charge is a precise 
formulation of the specific accusation made 
against a person who is entitled to know its 
nature at the earliest stage. After the ac¬ 
cusation has been formulated in the shape 
of a charge, the Sessions Court may then 
either commit the accused for tnal before 
itself upon the charge so framed, or admit 
him to bail for the same purpose. K was 
examined as a witness by the Sessions Judge 
in a case. On the 15th of February the Ses¬ 
sions Judge delivered judgment in that case, 
and on the same day purporting to act under 
9. 477 of the Code of Criminal Procedure, 
had R arrested and committed to jail on 
charges under ss. 193, 466, and 471 of the 
Penal Code. The a5th of February w'a.s fixed 
for commencing the preliminary inquiry. 
No proceeding was drawn up or charges 
franira on the I5lh. On the i6th of Feb¬ 


ruary an order was recorded by the Sessions 
Judge as follows: *' In the course of the Ses¬ 
sions trial decided yesterday, 1 came to the 
opinion, for reasons stated in my judgment 
then delivered, that R has committed offences 
under ss. 193, 466, and 471 of the Penal 
Code, and that it is my duty to hold an in¬ 
quiry preliminary to committing him to the 
High Court to be tried for those offences. R 
w’as yesterday arrested and committed to jail. 
There was then no time owing to the lateness 
of the hour to draw up this formal proceeding. 
He will be produced before me, as directed in 
the warrant, on the 25th of February, when 
evidence will be taken." I/cld that the pro¬ 
ceeding of the 16th of February contained nu 
particulars of the statements made and acts 
done by R, upon which perjury and forgery 
were charged against him, and was not in any 
sense a charge or order of commitment, and 
was not warranted by law.— Reu.y v. Kino- 
Empekok, 1 . I.. R., 28 Cal. 434. [Ameer 
All and Pratt, )J. April 26, 1901.] 

CJl.tKOE, WHERE THKKE ARE SEVERAL 
FALSE STATEMENTS. 

In framing a charge for giving false evi¬ 
dence under s. 193 of the Penal Code, the 
('harge should be precise, and, where the ac- 
I’ust’d is charged with giving talse evidence on 
three difTcrcnt occasions, each ocoasiun should 
form the subje^'t of a distinct head in the 
charge. Amendment.s in a charge ought to 
be made formally, and should appear on the 

f. icc of the record.—Q i'KKN t. Feojdar Roy, 
9 W. R. 14. rSeton-Karr and Maepherson, 
JJ. Feb 8, 1868. j 

The making of any number of false state¬ 
ments in the s.ime deposition is one aggre- 

g. 'itc rase of giving false evidence. Charges 
ut false evidence cannot be multiplied accord¬ 
ing to the number of false statements contain¬ 
ed in the depositions.— Pro., May 1, 1871 ; 
6 Mad, II. C. R. Ap. 27. 

CIVIL COURT, false EVIOEVCE BEFORE. 

When a Civil Court dirw'ts th-at criminal 
proceedings be taken against a part^* to a suit 
belorc it for perjury or forgery, the High 
Court h.i*! no power, on an appeal being pre¬ 
ferred against the decision of Court, to 
dirtv't that such proceedings be stayed until 
the appeal shall have been heard and deter¬ 
mined.— In the M.vti'kr ok Ram Pkas.ad 
H tZR\, B L. R Sup V\»l 426. [Peacock, 
C.J., and Bayley, Seton-Karr, Pundit, and 
Maepherson, JJ. Feb. 12, 1866-] 

Thk discretion Vested in a Civil Court un¬ 
der s. 169. Code of Criminal Procedure (Act 
XXV. of 1861), of sanctioning a criminal 
charge of perjury, is one that should be most 
carefiilly exercise. Remarks on the present 
case in which the discretion was improperly 
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ejcercised.—Q uken tr. PoojiA Ram, 6 W. R. 
II. [Jackson and Markby, JJ. June 25, 

The failure of the Civil Court in a rase of 
perjury to make a memorandum of the evi¬ 
dence of the accused when examined before U 
does not vitiate the depositions, if the evi¬ 
dence itself ivas duly recorded in the language 
in which it was delivered in such Court.^lN 
THE CA3E of BeIIAHEE LaL BoSE, 9 W. R. 

[Loch and Kemp, JJ. May 16, 1868.J 

Where a Civil Court sends an offence un¬ 
der section 193 of the l^nnl Code to a Magis¬ 
trate for investigation and commitment^ if 
necessary, the Magistrate cannot return the 
case to the Civil Court; nor can the Civil 
Court, after it has sent a rase to the Magis¬ 
trate, Commit it to the Sessions. The Magis¬ 
trate should himself proceed with the case, 
and take evidence therein.—Q cren v. J \n 
Mahomed, 12 W. R. 41 ; B. L. R A. Ci. 
47. [Kemp and Markby. JJ. Aug 3. 1869 J 


also to inquire whether the plaint which the 
plaintiff had attested contained averments 
which he knew to be false. On a motSon 
to q\iash this order, held that, under s. 471 
of the Criminal Procedure Code, the Judge 
has no power to send a case to a Magistrate, 
except when, after having made such pre¬ 
liminary inquiry as may be necessary* he 
i.'i of opinion that there is sufficient ground 
(».c,, ground of a nature higher than mere 
surmise or suspicion) for directing j^udicial in¬ 
quiry into the matter of a specific charge, 
and that the Judge is bound to indicate the par¬ 
ticular .statcnieal.s or averments in respect of 
which he considers that there is ground for a 
( harge into which the Magistrate ought to in¬ 
quire. and that the order was bad, because 
the Judge had made no preliminary inquiry, 
and berausQ it was too vague and general in 
its character.— In T»t M.atter of Baijoo 
L\i.i. ■ Rko. B.mjoo Lall, I. L. R., 1 CaL 
4So. ;^Macphcrson and Morris, JJ. Aug. 23, 
1H76.I 


A Civil Court has no power to order the 
commitment of persons for offences under .ss. 
471, 465, and 193 of the Penal Code without 
holding the preliminary inquiry required hy s. 
474 of the Criminal Procedure Code {Act X. 
or 1872).— Queen r. Runc.^toonee, 22 \W 
R. 52. [Markby and Mitter. JJ. Aug. 5, 
1874.] 

ALTHOL’oir s. 16 of At t XXIIJ, of 1861 
gives Civil Courts powers simitar to those con¬ 
ferred on Civil and Criininal Courts alikt* bv 
$.471 of the Criminal Procedure Code \Art X. 
of 1872), the whole law as to the prcMs^dun? in 
cases within those sections is now emhmlied 
in s. 471 of the Criminal Procedure Code. In 
a suit brought to recover posvrssion f»f rerlnin 
property, the Judge derided one of the issue>1 
raisTO in the plaintiff's favour, but, on the 
Important is.sue as to w'hcther the pl.iintdT 
ever had pos.scssion, he found ft>r the defend¬ 
ant. The plaintiff was not examined, but on 
the issue ns to possession he railed two wit- 
nes-ses. The Judge drsbeliev<xl th<'ir .sfate- 
mentSp and considering that the pl.iintiff had 
failed to prove his cast*, he gave judgment for 
the defendant without requiring him to give 
evidence on th,'it issue. In the ronrluding 
paragraph of his judgment, the Judge direct¬ 
ed the depositions of the two witnesses above 
referred to, together with Uic English memo¬ 
randa of their evidence, (o be sent to the Ma¬ 
gistrate, with a view to his inquiring whether 
or not they had voluntarily given false evi¬ 
dence in a judicial procetding: and he further 
directed the Magi.strate to inquire whether or 
not the plaintiff had abetted the offence of 
giving false evidence, on the ground that, us 
the witnesses were ihr plaintiff's servants, hr 
must personally have influenced them, and 


The power of >1 Civil Court to commit a 
case to the Court of .Se.ssion, after completing 
the preliminary inquiry, is given by »- 474 
ol the Code ot Criminal Procedure (Act X, 
of 1K72). and is restricted to the class of caiMss 
[irovidt,-!! in that section, r/ii., where offences 
exclusively triable by a Court of Session are 
committed before the Civil Court. S, 471 
of the Code of 1872 for s. 476 of the Code of 
1882) deals with a more extended class of 
cases, Tt's., all those mentioned in ss. 4^7, 
468, and 469 of the Code of 1872 in which, 
not merely a Civil Court, but any Court, 
Civil or Criminal, and whetheT possensing or 
nut the p4iwer to Commit to the 

Court of Session, is of opinion that there is 
sufficient ground for holding an inquiry; and it 
t naf ts the procedure to be followed by the 
Court, which may elet't to adopt one of two 
cuurses, thfit is to say, it may cither commit 
a c.'Lse to the Court of Session, if and where 
it has the power to do .so. or, if it has not that 
power, or i« not disposed to exercise it, it 
may .scud the r.asc to a Magistrate having 
pow'cr to try, or commit for trial, the accusra 
person for Iht offence char{^,---<IuPEKATHiX 

V . P()i‘\T Nathu. I L. R., 4 Bom. 287. 
,_Pinhcy and Melvill, JJ. Dec. j/, 1879.] 

An order made under s. 471 of Art X.of 
1872. .sending a rase for inquiry to a M^tgis- 
trate, is not necessarily bad, becau.se the Court 
did not make a preliminary inquiry before 
making snch order. The law r^uires only 
such prr.‘Jiniinary inquiry **aji may be neres- 
sary." Nefti, therefore, where a Munsif, 
being of opinion that both the parties to a 
suit trit*d by him had given falseevjAcnrethere¬ 
in on certain points, sent the case for inquiry 
to the Magiiitrate under 471 of h&. X. of 
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i 972 i with a proceeding embod^^ing the facts 
of the case, and charging thp parties respect¬ 
ively with giving fsJee evidence on such points, 
and there was nothing to show that any in¬ 
quiry that the Munsvf could have made was 
necessary, or would have put the Magistrate 
into a Mter position fur dealing with the case 
than he was in* that the Munsif’s proceedings 
were not bad, because he did nut hold a 
preliminary inquiry.—E mpress v. Iuat.a Pra¬ 
sad, Z, L. R., 5 All. 62, [Tyrrell, J. July 
29, 1882.] 

COMMITMENT. 

A Magistraie, to whom the case ot a per¬ 
son charged with giving f.'ilsc Gvidence in 
a judicial proceeding is transierred for investi¬ 
gation, cannot commit to the Sessions without 
himseK recording evidence, and cxaniining 
the complainant and his witnesses m the 
presence of the accused.—Q i’EEn r. Ramdiii'n 
SiNOM, 11 W. R. 22. [Jackson and Markby, JJ. 
Mar. 17, 1869.] 

Thk Sessions Judge has no power Ht com¬ 
mit a man for hav'ing given false evidence be¬ 
fore the Magistrate, but he can commit him 
for having given false evidence in his own 
Court.— yi'KEN V. HARuyAi., 3 B. L. R. A. 
Cr. 35, [Norman and Jackson, Jj- July 

* 3 . *8690 

A Covrt ok Session is competent and 
ought to proceed to the trial of a prisoner who 
is brought before it upon a chargu exhibited 
by a W iagistrate who is authorized to make 
a commitment, notwithstanding any irn-gulari- 
ty or deftHirt of form in recording the com¬ 
plaint.— In re Nakain, 14 W. R. 3.^: 5 H. L. R. 
660. [Couch, C J., and Bay Icy, Kemp. Jack- 
son and Phear, JJ. Ang ?3r 1870,] Over¬ 
rules Queen V. Mnfiim Charuira Chuckfrbttffv, 
3 B. L. R. A. Cr. 67. 

Thk Criminal Procedure Code doi^s nut 
authorize the Sessions Judge to quash a com¬ 
mitment on the ground of illeg.aliiy. If the 
Sessions Judge is of opinion th.at the order or 
commitment should be annulled as illegal, he 
should move the High Court to annul the 
same.—Q ueen v. Mata Dvai., 4 N.-V\'. P. 6. 
[Pwson, J. |an. 13, 1872.] 

Giving false evidence is “an offence cum- 
m'ltted in contempt of the authority’’ of a 
Court within the meaning of s. 473 of Aft X. 
of 1872. Heg. V. Xaranbefi fio Bom. H. C. 
R. 73) and the ruling in 7 Slad. H. C. R- Ap- 
17, Uillowed. Queen v. Kultaran Sinfrh (I. 
L. R., 1 All. 129) and Queen v. Mull 

i6a) disifented from. Where the ac¬ 
cused was, by a Magistrate, First Class, roin- 
mltted for trial by the Sessions Court on a 
charge of having given false evidence in a 
judicial proceeding before the Sessions Judge, 
there being no Assi.stant Sessions Judge or 


Joint Sessions Judge, hold that the commit¬ 
ment could not be quashed, there being no 
error in law, and the case must, therefore, be 
transferred for trial to another Court of 
Session. Jn such a case as the above, the 
better course would be for the Magistrate to try 
the case himself, and, if he is incompetent to 
pass a sufficient sentence, for the Sessions 
Judge to refer the case to the High Court for 
enhancement of sentence.— Reg. v. GajIKOM 
Ranu, I. K. R., 1 Bom. 311. [Melvill and 
Nanabhai Haridas, JJ. Aug. 24, 1876.] 

L MADE a complaint against S by petition, 
in which he only charged S i»f having com¬ 
mitted offeni'es punushable under ss. 193 and 
218 of the Penal Code, but in which he also 
arc used S of acts which, if the accusation had 
been true, would have amounted to an offence 
punishable under s. 466 of that Code with 
seven years’ imprisonment. 'I'he Magistrate 
inquired into the charges against S under ss, 
193 and 218 of the Penal Code, and directed 
his dis'c'harge. L then applied to the Court 
oF Session tu direct S to be committed for 
trial on the ground that he had been impro¬ 
perly discharged, which the C<nut of Session 
utd, and S was committed for trial charged 
under s. 2iB of the Code, and was acquitted 
by the Court of Session. The Court of Ses¬ 
sion then, under s. 472 ot Aft X. of 1872 
charged L wulh offences punishable under ss* 
193, 195, 211, and 211 and 109 of the Penal 
Code, and commilted him for trial. Held 
that such Ciinimitmcnt was not bad by reason 
that an offence under s*. 193 of the Penal Code 
IS not e.xclusivciy triable by n Court of Ses¬ 
sion. Held also Stuart C.j. (Spankie, J., 
doubting).—That the High Court is compe¬ 
tent in the exercise of its power of revision 
undtr s. 297 of Aft X. of 1872 to quash a 
commitment made by a Court of Session 
under the provision? of s. 472 of that Aft (or 
K, 477 of the new Aft). Held also per 
Spankie, J.—That the Court of Session mas 
compctf'nt, notwithstanding that L had only 
charged S wirh offences under 193 and 218 
of the Penal Code, to charge \. with offences 
under s.s. 195 and 211, if .such offences had 
conic under its cognizance.— EMPRESS n, 
I.ACHMAN Singh, I. L R.. 2AII 398. [Stuart, 
C.J., and Spankie, J. June, ii, 1879.] 

COMPENStTION. 

A M.tnisTRATF. having jurisdiction is 
authorized b}' law in making an order under 
s. 270, Code of Criminal Procedure (Aft XXV. 
of 186]}, directing the complainant to make 
amends to the aci used, notwithstanding that 
the complainant is to take his trial for per- 
jur>'.— QI'Ken r. Roopun Raf, 15 W. R. 9; 
6 Ft. R- 296. [Jackson and Ainstie, JJ. 
Jan. 26, 1871.J 
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Thb complainant was directed to pay Rs. 50 
as compensation to the accused, or, in default, 
to suffer simple imprisonment for one month 
under s. 560 of the Code of Criminal Proce¬ 
dure, and sanctijn was also granted to prose¬ 
cute him for olfenres under ss. 211 and 193 
of the Penal Code. Held that, if ihe Magis¬ 
trate thought V at this was a case in which a 

K osecution umier ss. 211 and 193 of the 
ma! Code should be sani'tioned, he ought 
not to have taken action under the provibions 
of s. 55 o of the Code of Criminal Procedure. 
Held also that the order fur imprisonment in 
default of payment of the compensation aw.nrd- 
ed was illegal. Ramjeevan Koarmi v. Dxtr^a 
Churn Sadhu Xhan (I. L. R., 2 i Cal. 979) 
followed.—S ht-i Nata CuoN’r, v Sar kt 
CHUNDEK SAKhCAK, 1 . L. R., 22 Cal 586. 
[Petheram, C.J., and Beverley, J. April i, 
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CONTRADICTORY ST.VTKMbNTS—ALTI-:UNAT[\ B 
CHARGE. 

It being impo.ssible to deride whirh of the 
prisoner's tu'o statements was f.il.se, and which 
true, the prisoners were convicted on the 
alternative charge.—Q ueen 7'. Nakain Doss. 

I W. R. 15. vilover, J. Sep. 20, 1864.] 

Discussion as to the propriety of .'i ron> 
viction on .a chirge of false evidence, one of 
the statements -h.irgcd havmg been made to 
the police under compulsion, —Qi'ken t. 
Nagena Ol’rut, 3 W. R. 6 [Campbell. 
Jackson, and Glover. JJ May 3, 

The prisoner, who, as a wjtness jn a former 
case, had made one sUitement before the 
Magistrate, and a contrary one before the Ses¬ 
sions Judge, was tried and convicted of having 
either given false evidence before the Judge, 
or given false evidence before the Magistrate. 
Held (Norman and Campbell, JJ,. doubting, 
that the convir'tion was right. Held also 
(Campbell, J., differing; that the evidenr-c 
taken before the Judge wa.s admissible on the 
charge of having given false evidence lx*forc 
the Magistrate — Qcben v. Mussamat 
Z AMIRAN, B. K. R. Sup V"ol. 521 , 6 \V. R. 
6 $. [Peacock, C.f., and Norman, Kemp, 
Seton-Karr, and Campi>ell, JJ. Aug. 31, 
1866.] Follow.'^d by Empres!> v. Chidrf, 1 . 
L. R., 7 All. 44. iu/rn, 

A CONVICT fO.N on a charge of giving false 
evideiii'e was soL a.sidc, the alleged conflicting 
.statements having betm made after a lapse of 
four years, and there being no proof of dedi- 
berate intention to give fal.se evidence, which 
was held to bt; the gist of the offence.— 
pUREtf V. Na<';bun5Ee Laci., 6 W. R, 89. 
[Kemp and Markby, JJ. Dec. 10. 1866.J 

Where a person makes one .'statement 
before the Magistrate, and a directly different 
statement before the Civil Court, his com¬ 


mitment on an alternative charge, after the 
consent of the Civil Court has been obtained 
under .s. 169 of the Code of Criminal Pro¬ 
cedure (Aft XXV. of i86z), is strictly legal. 
—Quee.s V. Oqttur Nakain Sjmoh, 8 W. 

79 * [Glover and Hobhouse, JJ, Nov. 
4, 1867.^ 

In a case of giving false evidence, the 
charge .should show the p,'irtiou1ar matter in 
respect of which the accused is put upon his 
trial; at\d only su much of the prisoner's 
statements ought to be .set out as is necessary 
in order to .show the particular false state¬ 
ments relied on by the prosecution. The 
mere fart that a person has made a statement 
w'hich contradicts a previous statement is not 
itself necessiirily sufficient to bring him with¬ 
in s 193, Penal Code. The circumstances 
under which, and the intention with which, 
the particular statement relied on by the pro¬ 
secution is made must, in each case, be con¬ 
sidered before it c;iii be held that the offence 
has been committed.—QuERN v, SoONDRR 
MoHOOkEK. 9 W. R 25, [Maepherson and 
Jackson, JJ ^Ia^. 2, i 8 < 58 .J 

Bkkork an accused person can be convicted 
of giving false evidence, it must be proved 
th.'it htT m;«le the statements which arc the 
basis ot the charge, and. further, that he made 
them W'ith the necessary criminal intention. 
The mere fact that a man has made contra¬ 
dictory statements does not necessarily prove 
chat he has committed an offence under s. 
193. The Court must be .satisfied as to the 
intention with which the statements wf?re 
made.—Q ueen v. Denonath Bi’zz*r, 9 W. 
R. 52. Maepherson and Glovur, JJ, Mar. 
30, 1868 

It doe> not follow that all euiitradicLions on 
oath by opposing witnesses necessarilv in- 
vo!\e perjury. — QuEKN v. Kalichi.'KN 
I.AHOOREE. 9 W. R. 54. Kemp and Phear, 
JJ. April 3, J 868 

Prook of contradictory statements on oath 
or solemn affirmation, without evidence as to 
which of them i.s fal.se is sufficient to justify a 
convictum, upon .in alternative finding, of the 
offence of giving false evidence under s. 7a of 
the JV,n*'l Code and ss. 24a, 381. and 38a oT 
the Criminal Procedure Code (Aft XXV, of 
1861). The English law upon the subject 
.stared.— tn re pAf.ANV Chetty. 4 Mad. H- C. 
R. 51. '^Scotland. C.J.. and Collett, J, May 
18, iSoS., Followed by Ef»press v. Ghulet, 
1 . I-, R., 7 All 44, in/ra. 

Where a person makes two contradlctoiy 
stafements in the course of a judicial proceed¬ 
ing. he may be tried and convicted of giving 
false evidence on a .single charge, if theie in 
evidence to show which statement is false.-^ 
Rfo, V . Ganoji bin Pandji. 5 Bon™. H. C. 
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R. 40» [Couch, C J., and Newton, ]. June 

25, 1068 ] 

An alternative binding under 9. 3B1 of the 
Co 4 e of Crimiiuil Procedure (Aft XXV. of 
i8di), should not be resorted to until both 
the committing oSictsr and the Sessions Judge 
are satisfied that no reliable evidence is pro¬ 
curable in support of one or other of the 
charges; and such a finding cannot be based 
in a ease of giving false evidence upon two 
statements which are not absolutely contra- 
dirtory, the one of the other, nor when in one 
of them the accused gives only hearsay evi¬ 
dence. Every presumption in favour of the 
possible reconciliation of the statements must 
be made.—Q ueen Beiioo Noshy*), 12 W 
R. II ; ij B. L. R. 33 sn. [Norman and 
Hobhoiise, JJ. June 24, 1869.] 

S. 242, Code of Criminal Procedure <Aft 
XXV. of 1861), points out how the chzuge 
is to be drawn up in a case in which it is 
doubtful ivbich of two slatenients made by tlie 
accused is false.—Q i^ken a'. Kalk^ Khan, 13 
W. R 23, Jackson and Mitter, JJ July 5, 
1869., 

In the trial of a prisoner for murder, a 
witness stated on oath belorc the St‘ssions 
Court that another had committed the mur¬ 
der, whereas before the M.igistnite he had 
stated, as was the fact, ih.it the pnsemer had 
committed the murder. J/M that such wit¬ 
ness was guilty under s. 193, and not under 
s. 194, of the Penal Code, as he did not know 
that he would cause a conviction foi murder. 
—Queen v. Hardval, 3 B. L. R. A. Cr. 35, 
"Norman and Jackson, J). Ju|\ 13, 1869 

W'hkhk a person is charged with miking 
two contradictory statements, it must be prov¬ 
ed by direct evidence that both st.atetnents 
were made, and there must be an inquiry .is 
to which st-atement is untrue. «*ind whether the 
accused wilfully made the statement which i.s 
supposed to be false, knowing it to be talM.*. 
—Qi'KKk V . Moti Khowa, 12 W. R. 31 ; 3 
B. L. R. A. Cr. 36. [Norman and Jackson, 
JJ. July '13, 2869.J But see ir«//»rc,vv v. 
OAu/ei, 1 . L. R., 7 All, 44, infra , and the 
cases therein cited. 

In a case of giving false evidence by mak¬ 
ing contradictory smtements, one of which 
the accused knew to be faNe, it is not sufficient 
to support the falseness of fither story by the 
other deposition, but there must be indeprfid- 
rni evidence of the falseness of eithcT story. 
—Quken V. Kola, 12 W. R. 66; 4 B. I-. R. 
A. Cr. 4. [Norman and Kemp, JJ. Oct. 8, 
1869.J But see Emprtss v. Gkxdet, I. L. R., 
7 All, 44, infra ; and the cases therein cited. 

In b case of giving false evidence by mak¬ 
ing contradictory st.^teTnents. a Court of Ses¬ 


sion cannot, without making further inquiry, 
commit a person tor trial ur ier s. 17a of tfie 
Code of Criminal Procedure (Act XXV. ot 
1861), when both conlradictoi y statements are 
not made before it. By the words, under its 
own cognizance," in that section it is meant 
to provide for a case where it is brought un» 
der the notice of the Court of Session in the 
course oi a judicial proceeding that the crime 
with which the party is to be charged has 
been comnniled by him. The following im¬ 
portant observations were made by Norman, 
J., in the case : “ It is one thing to show that 
a particular statement made by a witness is 
inaccurate or even false, and another to say 
that the >vitne.ss has intentionaily given false 
evidence. . , . To overlook the differ¬ 

ence between the making of contradictory 
statements by u witness under examination 
and the giving of intentional false evidence 
is to shut one’s eyes to the infirmities of 
human memory, to tail to understand how 
slow are the intelles-ts and how imperfect the 
powers of expression of uneducated peasants , 

. . 1 firmly believe that, if a witness 

could be convicted upon alternativecharge.s of 
giving f.'ilse evulenre on contradictions of 
surh a character as those supposed to exist in 
the present r^se. no native witness of the 
lower <‘ldsses subjected lo cross-examination 
by an adroit and, perhaps, not over-scrupulous 
advocate would be safe."—UEl.N v. NoMAL, 

12 VV. R. 69,4 B 1 -. R. A. Cr. 9. [Norman 
and Kemp, JJ. Nov, 26, 1869.'' 

To establI^h the offence of giving false 
eviden^'e. diret't proof of the falsity of the 
statement on which the perjury is assigned is 
essential. Hut, ^is legitimate evidence for 
the purpose, the law makes no distinction be¬ 
tween the teslmony of a witness directly falsi- 
iying such statement, and the contradictory 
stab'iTient of the person charged, although not 
made on oath. Such a statement, when satis¬ 
factorily proved, is quite as good evidence in 
proof of the charge a.s the criminatory state¬ 
ment of ,"1 person rh.argcd with any other 
offence, and on precisely the same ground— 
that it IS an admission of the accused person 
inconsistent with his innocence. As to Ihe 
weight to be given to contradictory state¬ 
ments, the sound rule is that .a charge of per¬ 
jury IS not nMintainable up>jn proof of one 
such slalemcnt. not on oath, nr more than one 
if proved bv a single witn-.s.s only, unless 
supported by confirmatory e'l idence tending 
to 5’how the f.'ilsity of tht* statement in the 
charge With respect to the kind or amount 
of confirmatory proof requ.red, it must be 
considered in rarh case whether the particular 
evidence offered is sufficient lo induce a belief 
in the truth of the contradictory statement or 
direct testimony-—R k»>. t'. Ross, 6 Mad. H. 


[ «47 J 



FALSE EVIDENCE, &e. 


[Cwur.Xi. 


Sac. 193.] 


C. R. 34®- [Scotland, C.J., and Innes, J. 
Aug. 4, 187i.j 

\Vherb a prisoner is charged .separately 
for having given false evidence with regard 
to two statements directly opposed tu each 
other, a plea of guilty on one of the charges 
does not involve an acquittal on the other. 
A Sessions Court is bound to take evidence, 
and try a charge, before it can acquit a 
prisoner of that charge.—Q ueen v. Hossain 
Au, 8 B. L. R, Ap. 25, [Ainslie, J. Aug. 
iS» 187*-] 

Held by the majority (Jackson. J., dis¬ 
senting) that a charge, fmm^ on the model 
given in ch- 3 of the Code of Cnininal Pro¬ 
cedure (Act X. of 1872), chargingthe acrused 
upon two charges with having made con¬ 
tradictory statements in the course of judicial 
proceedings under s. T93, Penal Code, is a 
ood charge, and that (Phear and Jackson, JJ., 
issenting) the Court or jury, if convicting, 
need not, by direct evidence, tiiid which of 
the two statements’i-s fal.se; ,ill that is neces¬ 
sary being that the Court or jur^ should find 
that the allegalion.s made in the charge are 
proverl.—Q uhf.n t*. Maiiomeu Hoom.woon 
Shah, hi W. R. 72; 13 B. L. R. F. D. 32^ 
[.Coiich, C.Jm and Kemp, Jackson. Phear, 
Markby, Glover, Ainslie, Ponttfex, Birch, and 
Mortis, JJ. April ii. 1874.] Followed by 
Empress v. Ghulety 1, L. R., 7 All. 44, infra. 

To support a finding upon an alternative 
charge of perjury, there must be legal evi¬ 
dence of the truth of each branch of the 
charge. The deposition of the prisoner given 
in Hindustani, but taken in Knglish by the 
Magistrate, ,md the memorandum at the foot 
of the deposition that it was re.id to the 
witness, and was by him acknowledgeil to 
be correct, though held not to be quite satis¬ 
factory (as the person who took down in Eng¬ 
lish what the prisoner had said in Hindustani 
was not examined tis a witness, and the pri¬ 
soner had no cjiporlimity of cross-examining 
him), was admitted as a proper deposition 
within the provisions of the Code of Criminal 
Procedure, and the memorandum was taken 
under s. 80 of the Evidence Act (1. of 1872), 
as evidence of the facts stated in it, and as 
aftording some evidence that the tran.slation 
was correct.—Q ueen v. Gonowri, 22 W. R. 
2. [Phear and Morris, JJ. April 21, 1874.] 
Follows Queen v. Mahomed Hoomayoon Shah, 
21 W. R. 72: 13 B, L. R, 324, which again 
is followed by Empress v. Ghulet, I. L, R., 

7 All. 44, 

A prisoneh who had made certain contra¬ 
dictory statements on oath before a Magi.strate 
and a Court of Session, respectively, was con¬ 


victed by the same Court of Sesiuon oa a 
charge, in the alternative, of giving faiae evi* 
dence, either before a Magistrate or before 
the Court of Session. Jf^d that the Court 
was prec'Iuded, by s. 473 of the Criminal Pro¬ 
cedure Code (Act X. of 1872), from tryinjf the 
charge.— Sundkiah v. Reg., 1. L. R., 3 Mad. 
254. [Turner, C.J. Aug. 8, 1881.] 

In prosecutions for giving false evidence 
under s. 193 of the Penal Code, the case 
of each person accused should be separately 
inquired into, and, if committed for trial, sepa¬ 
rately tried. It is wholly erroneous to include 
them in one joint charge. It is not of itself 
sufiicient to warrant a conviction for giving 
falsts evidence that an accused person has 
made one statement on oath at one time, and 
a directly «‘ontradictory one at another. The 
charge must not only allege which of such 
statements is false, but the pruseoulor must 
bt! prepared with cunfirmatury evidence, inde¬ 
pendent of I lie other contradictory statement, 
to establish the falsity ut that which is im¬ 
peached as untrue." A*, v. yac/tson (1 l.ewis 
C. C. 270), AVg. V. Wheatland (8 C, and P, 
238J, and AVar. v. Harris (3 li. and Aid, 926) 
referred tu, S- 455 of Act X. of 1872 (or a. 
236 of Act X. of i882i is no authority for 
fniming, against a person at'cused of giving 
false evidence, who hiis made one statement 
on oath on one occasion, and a directly con¬ 
tradictory one on oath on rUiother occasion, a 
charge in the '‘alternative;'’ that word, as 
used in that section, meaning tliat, where the 
f.'U'ts which can be proved make it doubtful 
wh.'it particul.'ir description of olTence an at'- 
ciisod person has cummitied, the charges ni.ay 
be so I’.iried or aUernated as t6 guard against 
his escaping runvirtion through technical dif¬ 
ficulties Held, therefore, where three persons 
were committed for trial jointly charged with 
'' having, on or about the 26th September 
1881 ur the 18th October 1881, being legally 
bound upon oath tu state the truth, knowing¬ 
ly, on those days, regarding the same subject, 
made contradictory statements upon uath," 
and thereby committed an offence punishable 
under ^. 193 of the Penal Code, nnd such 
persons were jointly tried on such charge, 
that such charge wa.s bad for being single and 
joint .igainst the three accused persun.s, in. 
stead ut several and specific in regard to each 
of them ; that it was further bad. because it 
did nut distinctly and in terms allege which 
of the statements was false; that, assuming a 
comm it! al upon so faulty a charge should be 
allowed to stand, the Court id Session should 
have prerpared a fresh charge against each of 
the accused persons specifically, setting forth 


* Overruled l.y Empress v. OAulet, 1. L. R., 7 All. 44. infra, p. 200. 
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Hie etfttsment' alleged to be false, and should 
then have proceed^ to try each of them se* 
paretely and that, there being no evidence 
that eitner of the statements made by two of 
such parsons was false, except that it was 
contradicted by the other, the charge against 
such persons was not sustainable, there being 
no sufRcioni evidence that either of the state¬ 
ments was false.— Empress v, Niaz Ai.i, I. 
L, R., 5 All. 17. [Stuart, CJ., and Straight, 
J. July 24, 1882.] 

S. 161 of the Code of Criminal Procedure 
(Act X. of 1883) makes it obligatory on a 
person examined in the course of a police- 

E bstigation under ch. 14 to answer truly all 
stfons put to him (other than questions 
answers to which would have a tendency 
to expose him to a criminal charge, or to a 
penalty or forfeiture), and such person, if he 
knowingly answers falsely, commits the of¬ 
fence of giving false evidence in a stage of 
judicial proceeding under s. 193 of the Penal 
Code. The nerused was convicted by the 
Sessions Court on an alternative charge of 
having given false evidence in 3 judicial pro¬ 
ceeding under s. 193 of the Penal Code, one 
statement being made before a head-constable 
of police, and the other before the Magis¬ 
trate (F. C-). There was no evidence to 
prove which of the two statements was false. 
The prisoner appealed to the High Court, 
which delivered the following judgment ■ “ S. 
161, Criminal Procedure Code, 1S82, says 
that any person, bring under examination in 
the course of the police-investigation under 
Ch. XIV. fs. 15s) of the Code shall be bound 
fo answer truly all questions put lo him 
(with certain exceptions not applicable to the 
present case). This provision is new. U nder 
the previous law the obligation ‘ to answer 
truly' in a police-investigation was not en¬ 
forced by any express provision. S. 191 of 
the Penal Code says that, if a per.son, who is 
bound by any express provision to state the 
truth, s^tes knowingly what is false, he is 
said to give false evidence. The appellant in 
this case has therefore, as the law now stands, 
given false evidence, S. 193 of the Penal 
Code says that, whoever intentionally gives 
false evidence in any stage of a judicial pro¬ 
ceeding shall he punished, &r. And under 
expl. 2 of the same section a police-investiga¬ 
tion under Ch. XIV. of the Criminal Pro¬ 
cedure Code is a stage of a judicial proceed¬ 
ing. We therefore think that the District 
Judge's decision is right under the present 
law, and reject the petition of appeal."— 

P ueek-Emprbss Parshram Ray Sing, 
L. R., 8 Bom. ai6. [Pinhey and,Scott, 
JJ. Nov, stg, i88j.] 

In order to sustain any conviction for 
giving false evidence upon an alternative 


charge when no evidence is offered to prove 
the falsity of either statement ia particular, H 
must be clear chat the two statements axe 
contradictory. The law laid down by the 
Full Bench in the case of Empress v. Kassim 
Khan ( 1 . L. R., 7 Cal. I2i) has been altered 
by the provisions of s. 161 of the Code of 
Criminal Procedure (Act X. of 1882); and a 
witness who makes a false statement to a 
police-officer in reply to a question which ht 
is bound to answer would be guilty of in¬ 
tentionally giving false evidence. When 
four persons were accused of having given 
false evidence in the same proceeding, and 
the Sessions Judge, while professing to tiy 
each accused separately, heard the evidence 
of the witnesses only once, held that this was 
substantially trying the four prisoners to¬ 
gether, and was an improper mode of pro¬ 
cedure. —Nathu Shsikh «. Empress, 1 . L. 
R., 10 Cal. 405. [McDonell and Field, JJ. 
Feb. 7, 1884.] 

A FK[ 50 NER was convicted on an alter¬ 
native charge in the form provided by sch. 5 
xxvih., ii. (4}, of the Criminal Procedure 
Code, of having given false evidence, suck 
evidence consisting of contradictory state¬ 
ments contained in one deposition while he 
was under cross-examination and re-exami¬ 
nation as a witness in a judicial proceeding. 
There was no finding as to which of the 
contradictory statements was false. Held 
(Norris, J., dissenting) that s, 233 of theCri- 
minril Procedure Code did not affect the 
matter, and that the conviction was good. 
Semhle, per Wilson, J.—The decision in 
Queen v. Bedoo Noskyo (i 3 W. R. Il), though 
a guide to the discretion of Courts in framing 
and dealing with charges, was not intended 
to and does not affect the law applicable to 
the matter. —Habibullah v. Empress, I. L. 
R., 10 Cal. 937. [Wilson, Tottenham, and 
Norris, ]]. July 7, 1884.] 

In a charge under s. 193 of the Penal Code 
it is not necessary to allege which of two con¬ 
tradictory statements upon oath is false, but 
it is sufficient (unless some satisfactory ex¬ 
planation of the contradiction should be 
established) to warrant a conviction of theof* 
fence of giving false evidence to show that an 
accused person has made one statement upon 
oath at one time and a directly contradictory 
statement at another. /?. v. Zumeerun (6 
W. R. 65), R. V. Palany Chetiy (4 Mad. 
H. C. R. 57)1 R. V. Mahomed Hoomo^ 
yoon Shah (13 B. L. R. 324) followed. £m- 
press V. Niao AH (I. L. R., 5 All. 17) over¬ 
ruled. Per Duthoit, Every possible pre¬ 
sumption in favour of a reconciliation of the 
two statements should be made, and it mnat 
be found that they are absolutely imeoii- 
cilable before a conviction can be had upon 
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the freand that ena tif them U neceesarlly 
Ctltfe. The hefliefa cases upon this sabjeset 
aie imlevaiit to the tDterpretation of the law 
of India, sifioe the Indian Legislature has not 
feUewed the law of England in regard to 
perjury. Trimble v. Bill (L. R. Ap. Cas. 
34a) and Katkama ^aickiar v. Dora\inga 
Tever (L. R., a Ind. Ap, 159) referred to. 
"-^VSBU^CMPaSSS V, UHULET, I. L. R., 7 
All. 44.. [Straight, Olfg.C.]. and Duthoit, j. 
July 31. 1884 } 

The accused was charged, i n the alternative, 
the tiying Magistrate, as follows: I, W. 
• Drew, Magistrate, First Class, hereby 
charge you, Ranaji Sajabarao, as follows; 
* That rau, on or about the 13th day of Octo¬ 
ber l8u, at Nandarpada, stated that you had 
seen Vishnu Vaman and Mahadu LaJcshnian 
carryii^ teakwood from Gohe Forest to Na- 
rayan Raxnchandra, range forest officer, and 
on t4th February 1885 you stated on oath 
before the First-class Magistrate at Fen, at 
the trial of these persons, that you did not 
see where they had brought the wood from, 
and thereby committed an offence punishable 
under s. iSaor s. 193 of the Penal Code (Act 
XLV. of l86o>, and within my cognizance; 
and I hereby direct that you, Rfimji Sajaba¬ 
rao, be triea by the said Court on the same 
charge.'" At the trial the accused asserted 
the truth of the former of these two state¬ 
ments, and denied having made the other. 
The Magistrate was unable to find which of 
them was false, and convicted the accused, in 
the alternative, either under a. 1S3 or ». 193 
of the Penal Code (Act XIA’, of 2860}. 
ffeld that the charge was bad in law, being an 
alternative charge in a form Forbidden by 
s. 233 of the Criminal Procedort- Code (Act X. 
oif 188a), which directs lhal for Lvery distinct 
offence of which any person is charged there 
shall be a separate charge. Nor could the 
accused be tried upon a charge framed la the 
alternative as in the form given in .sch. 5-2S (4) 
of tbe Criminal Procedure Code Act X. of 
1882}- For, upon the facts alleged, there was 
no way of charging him with one distinct 
offence on the ground of self-contradiction. 
He could not successfully be charged, under 
a. 193 of the Penal Code (Act XLV of i860}, 
OB contradictory statements, because he only 
made one deposition, in which there were no 
discrepancies; and, similarly, he could not be 
charg^ under s. 182 of the Penn! Code, for 
he only once gave information to a public 
servant. Held also that, having regard to ss. 
225, 232, and 537 of the Criminal Procedure 
(Act X. of 18S2), the accused, convict¬ 
ed upon such a charge, must be held to have 
been misled in hit defence, and his conviction 
and acBtenoe reversed. In charges founded 
Bpon supposed contradictory statements. 
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every preaumpUoa in favour of the postibla 
reconciliatioii of statements must be madatr 
Under a. 17a of the Forest Act (VU. of 
a forest-officer is a public servant witbin tlm 
meaning of tbe Penal Code (Act XLV* of 
i860). Any information given to him with 
the intent mentioned in L 28s of the Penal 
Code is punishable under that section, whe¬ 
ther that infomiation is volunteered the 
informant, or is given in answer to quewone 
put to him by that officer.^QuBBN-EMPSBSS 
V . Ramji Sajabarao, 1 . L. R., 10 Bom. 124. 
[Nanabhai Haridas and Wedderbum, JJ. 
Sep. 7, 1885.] 

An accused was charged with giving false 
evidence upon an alteroative charge, one 
statement having been made to a poUoe- 
officcr investigating a case of arson, and the 
other having been made when he was eim- 
mined as a witness before the Joint-Magia- 
trate when the case was being inquired into. 
The two statements were contradictory, and 
no evidence was given to show which of them 
was false. U was not proved that the state¬ 
ment made to the police-officer was made in 
answer tc questions put by him. and the only 
evidence given at tbe trial with regard to the 
inquiry upon which the polire-officer was en¬ 
gaged was to ihe efftcl that an inquiry was 
being made about the burning of a house. 
The jury acquitted the accused, and the case 
was referred to the High Court by the Ses¬ 
sions Judge, who disagreed with the verdict 
of acquittal. Held that the verdict was right. 
Before a conviction in such a case can bo 
sustained, it must having regard to the provi¬ 
sions of s. 16K of the Criminal ProiMure 
Code, be clearly proved by the evidence that 
the statement made to the police-officer was a 
statement in answer to questions put to the 
accused by the investigating police-officer; 
and in the absence of such evidence, even 
though the statement were proved to be false, 
a conviction could not be sustained. Held, 
further, that in such a case it is also necessary- 
fur the prosecution to establish that the police- 
constable was making an investigation under 
ch. 14 of the Criminal Procedure Code.— 
Thk Kmprbss t>. Baikanta Bavri, 1 . L. R., 
16 Cal. 349. ‘^Mitter and Maephersoo, }j. 
Mar. 4, 1889.] 

It is not necessary that the statement of a 
witness recorded under s. 161 of the Ct^a oH 
Criminal Procedure, 1862, should be elicited 
and recorded in the form of alternate question 
and answer. It is sufficient if such statement 
is substantially an answer to one Or move 
questions addressed to the witness b^ore 
the statement is made. The provisioOB of 
ss. 191 and 193 of tbe Penal Code do ^ply 
to the case of false statements made ttnd«r ». 
161 of the Code of Cruninal r88g« 
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It Ui a<kt ilkfal, tliou|rli unnecessary, for a 
policeM^fftoer reeordiog a statement under 8. 
itil of. the Code of Criminal Procedure, 1882, 
to obtain the signatures of persons present at 
the time to authenticate his record of such 
statement.->QuBaN-BMra£ssv.BHAGWANTiA, 
1 . L. R., 15 All. 11. [Edge, C.J>, and Tyrrell, J. 
July 9, iSgz.j 

Where a person has made two contradic< 
tory statements, one to a poIice-oflRcer making 
an investigation under Ch. XIV. of the Code 
of Criminal Procedure (Act X. of 1882), and 
the other to a Magistrate holding a prelimi¬ 
nary inquiry, he cannot be charged, and stii! 
less convict^, on an alternative charge, in 
such a case, if there is no other evidence at 
the trial, but the contradictory statements 
made by the accused, separate charges cannot 
be framed. — Qi^een-Empkess v Mi^gapa, 
I. L. R.. 18 Bom. 377. ^Sargent. C J., and 
Telang, Candy, and Pulton, JJ. July 3, 1893/ 

Held that a report made by an-Hntin of a 
Civil Court deputed to give possession of 
certain property in execution of a decree .ts to 
his having been obstructed in so doing to the 
Court executing the decree, and a similar re¬ 
port made to the police, would nnt, even if 
false, amount to the fabrication of false om- 
(lence within the meaning of s. 193 of the 
Penal Code, and consequently, where such 
amin was charged in the alternative with 
making the two reports as above and also a 
third and inconsistent statement in respect of 
which he might have been charged under 
s. 293, that he was wrongly chargird, and that 
it Wtis necessary to prove the faUity of the 
third statement.—yrKRN-EMpRRss v Ajr- 
PMi.A Prasad, 1 . K. R., 17 All. 43b. .Edge, 
CJ., and Bancrji, j. Mar. 16, i8yS- 

Held that where a witness had made one 
Atsitement on oath or solemn affirmation bf*- 
fore n third-class Magistrate undt:r s. 164 of 
the Code of Criminal Procedure, and again 
another and totally inconsistent statement at 
the trial of the rase before a M.agistrate of the 
first class, he might properly be convicted 
under the second—if not under the first— 
paragraph of s, 193 of the Indian Penal Code. 
Qurm*Emfress v. Fharma ( 1 . L. R., 11 Bom. 
702), considered and distingiiished.— Quekn- 
Emprees V. Khbm. I. L. R.. 22 Alt 115. 
[Knox and Aikman, ]J. Nov. 14, 181)9.] 

EAL5S KVIDEN'CE, .VQETMENT OK. 

Under s. 193 it ih an offence to suppress 
evidence. Thus, where the accused asked a 
witness to suppress certain facts in giving his 
cvid^ctt before a Magistrate on a charge of 
defamation, it was held that this constituted 
abetment cd the offence of giving f^se evi- 
^enoo in a stage of a judicial proc^ing.—/» 


r# Andy CHETTYf 2 Mad, H. C R. 438. 
[Frere and Innbs, JJ. Aug« 12, 1865.} t 

W HERE C falsely represented bimaeU as 
the writer of a document signed by U. and T, 
knowing that C was not U, and bad not writ¬ 
ten such document, produced C as U, and as 
the writer of the documentp it was held that 
T ought to be convicted on a charge of abet¬ 
ting the giving of false evidence.—QUBBN v. 
Chundi Churn Nauth, 8 W. R. 5. Qaekson 
and Hobhoust;, JJ. June 4, 1867.] 

It is not necessary to constitute the offence 
of abetment that the act abetted should be 
committed.— Dinonath Burooa, 18 W. R. 
3a. [Kemp and Glover, JJ. July 24, 1873.] 

There can be no offence of the abetment of 
giving false evidence unless the person charg¬ 
ed with abetment intended, not only that the 
statement should be made, but intended that 
the statement should be made falsely.— 
Queen r. Nim Chand Mookerjeb, 20 W- R. 
41. [Markby and Birch, JJ. June 37, 1873,] 

The Magistrate convicted accused of abet¬ 
ting the gi\ mg of false evidence in a judicial 
case proceeding before himself. //iM that, 
as bv the proceedings of 24th March 1873, 
the Magistrate could nut have tried the person 
tvho gave false evidence, he could not try the 
abettor.— Pro., Nov. 6, 1873, 7 Mad. H. C. 
R. Ap. 28. According to s 487 of the new 
Code of Criminal Procedure (Act V. of iSpSj. 
no Judge of a Criminal Court or Ms^lstratc, 
other than a Judge of a High Court, the Re¬ 
corder of Rangoon, and the Presidency Ma¬ 
gistrates. CAT) try any person for the offence of 
giving false evidence when such offence is 
rommitted before himself. 

l-AI.SK KVIDENCS, WH.^T IS A GIVING OF. 

WITNESS falsely deposing in another*s 
name should be charged with giving fals*: 
evidence under s. 193, and not with cheating 
by personation under ss. 415 and 419 of tho 
Pcn.il Code.— Reg r. Prema Bhika, 1 Bom. 
H. C. R. 89- Forbes, Westropp, and Tucker, 
JJ. Nov. 5. “1S63.; 

The making of a falsa statement without 
knowledge as to whether the subject-matter of 
the statement is false or not is legally a giv¬ 
ing of false evidence. —Qubbn v. Echan 
Mebah, 2 W. R. 47. TGIover, J. Mar. 20, 
1865] 

A sun-KEGisTRAR is competent, for any 
purpose contemplated by Act XX. of 1866, 
to examine any person; and any statement 
made by such person before an officer in any 
proceedings or inquiries under (he Act, if 
intentionally false, renders such person liable 
to a criminal prosecution.—Q ubsn 9. JUQOUT 
Chundkr Dutta, 6 W. R. Bi. [Kemp and 
Markby, J|. Oct. Sj 
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Th> makiDiT of a iaiao retnni of service of 
sawtraons is an offence punishable not under 
s. i8i, but under s. 193 of the Penal Code. — 
USEN V. Shama Churn Rov, 8 W. R. 27. 
ackson and Hobhouse, JJ. June 25, 1867.] 

In trying a prisoner charged with giving 
false evidence, a Sessions Judge rejected facts 
which were proved by the evidence of certain 
witnesses, because a medical officer gave it as 
his opinion that what the witnesses deposed 
to could not be true. Neld that it was not 
the proper way to try a case to rely on mere 
theories of medical men or skilled witnesses 
of any sort against facts positively proved. 
Norman, J., in delivering the judgment of 
the Court, observed : ** It appears to us that 

the true rule is that no man can be convicted 
of giving false evidence, except upon proof 
of facts which, if accepted as true, show, not 
merely that it is incredible, but that it is im¬ 
possible that the statement oi the party ac¬ 
cused made upon oath can be true. If the 
inference from the facts proved falls short uf 
this, it seems to us that there is nothing on 
which a conviction can stand; because, as¬ 
suming all that is proved to be true, it is .still 
possible that no crime w’a.s committed.”— 
Queen v. Ahmed Ally, W. R. 25. 
[Norman and Jackson, JJ. April 5, 1869 

A conviction may be had for giving false 
evidence under s, 193, Penal Code, even if 
the evidence given in matters not judicial 
(such as before the Collector acting in his 
fiscal capacity under Reg XIX. 1814;, but i^ 
must be proved^that the false statement was 
made under the sanction of the law—I n* thk 
Matter ok Audheen Ro\, 14 \V R 24. 
J^Bayley and Kemp, ]J. July 30, 1870.] 

When an offence under s. 193 of the Pcnnl 
Code is established, a convirtion under s. x8i 
is illegal. When the accused made, <m solemn 
affirmation, a statement before an Inconie-t.ix 
Commissioner, which statement the accused 
new, or had reason io believe, to be inrorrec-t, 
it was held that such .statement amounted to 
the offence of giving false evidence in a judi¬ 
cial proceeding under s, 193 of the Penal 
Code, and was, therefore, not cognizable by 
a FuJi*power Magistrate, a.s it could not be 
treated as constituting an offence triable un¬ 
der s. 181 of the Penal Code (making a false 
statement to a public servant).— Reu. v. Da- 
VALji Endarji, 8 Bom, H. C. R. 21. ^Lloyd 
and Kemball, JJ. April 25, 1871 .j 

The examination of a complainant in refer¬ 
ence to the matter of his petition of complaint 
is an investigation directed by latv, and there¬ 
fore a stage of a judicial proceeding Con¬ 
sequently, if in the course of that examina¬ 
tion false evidence is intentionally given by 
the complainant, he is legally chargeable with 


the offence described in s. 193 of the Penal 
Code. If the charge of voluntarily causing 
hurt, contained in a petition complaint, is 
wilfully false, and made with intent to injure, 
then the complainant is legally chargeable 
with the offence described in s, 211 of the 
Penal Code.— Queen v. Mat.a Dyal, 4 N.- 
W. P. 6. [Pearson, J. Jan. 13, 1872.] 

A STATEMENT, untfuc to the prisoner's 
knowledge, made upon oath in the course of 
a judicial proceeding, amounts to perjury, 
notwithstanding the fact that the statement 
itstU IS immaterial to the matter before the 
Courl.—Q i'Een e. Shir Prosad Giri. 19 W. 
R. 69. [Phear and Glover, JJ. April 29, 

A PETinoN not bearing the signature of 
Ihu accused, and therefore not a declaration 
made or subscribed by him, cannot bo made 
the foundation of a charge or conviction un¬ 
der s. lyy of the Penal Code : but a deposi¬ 
tion on .supporting such a petition, if 

false, justifies a charge under s. 193 of the 
Code.— Jn the Matter of Ran Rhkv.w 
Koowak, 7 C, L. R. 536. -Garth, C.J., and 
.Maclean. J. Oct. 22, 1880. ■ 

Persons giving false answers to questions 
put by a police-officer conducting an inquiry 
prehminary to a proceeding before a Couri 
of Justice may be convicted of giving false 
evidence under ss. 191 and 193 of the Penal 
Code. — In the Maiter of Juooernatji 
Sahai. S C. I- R. 236. [Cunningham and 
Prtnaep, JJ. Keb 15. 18S1/- 

A CUARt.v. of giving fatso evidence under 
193 of the Penal Code cannot be sustained in 
res]>cct of a statement made to a police-officer 
engaged 111 making an investigation under the 
pru\i!>ions ui the Criminal Procedure Code. 
Ss. I iS ami 110 of the latter Code impose no 
legal 4jbligation on the person.s rxamint.*d 
thereunder to speak the truth.— Empress r. 
K vssi-M Kh.\n ; t. Murm*. Uahi, 8 

C. i-. R. 300 (F. n,). But sec the new provi- 
-Nion in the corresponding section of the Cri¬ 
minal Procedure Code of 1898 I's. 161), which 
makes it compulsory on piTSOns to an&wer 
truly all questions. Sec Qiweyt-Empre^s v. 
Piir^kram Ray^infr, 1 . L. R., 8 Bom, 216, un¬ 
der the heading " Contradictory Statements 
—.Mternative Charge.’' 

A PF.R.WN filing a written statement in a 
suit IS bound by taw to state the truth, and it 
he makes a btatement which is false to his 
knowledge or belief, or which he believes not 
to be true, he is guilty of giving false evidence 
tvithin the meaning of a. 191 of the Penal 
Code.— Queen-Empress e. Mehrban Singh, 

1. !-. R., 6 All. 636. [Straight, Offg. C.J. 
July 14, 1884.] 
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FALSB STATBUENT BBfOBB OFVICER NOT . 

HAVlJfC JUKISDICTIOK. 

Where a plaintiff before a Munsif c^ime 
and petitioned the Judge, complaining that 
the Munsif had impropeny refused to examine 
his witnesses, and had dismissed his suit, 
although informed that witnesses were in at¬ 
tendance, and the Judge, upon examining the 
petitioner upon solemn affirmation, and find¬ 
ing the charge unproved, ordered proceedings 
to be taken against the petitioner for giving 
false evidence, held that the Judge had no au¬ 
thority to examine the petitioner upon onth 
in such a case, and that the oath having been 
made, and the evidence given coram non 
judicOf could not form the subject of a prose¬ 
cution for false evidence.—QwKtN r, C'hota 
Jaduh Chunder Biswas. W. R. Gap. i8()4, 
15. ISeton-Karr and Jackson, ]]. Mar. 2, 
1864] 

WiiEKH a Subordinate Magistrate cundurt- 
ed an inquiry in a rase of murder and riot, 
without having received the necessary au¬ 
thority under s. 192, Act X. of 1S82, it was 
held that an untrue statement made b> a wit¬ 
ness in the course of such inquiry was not 
“false evidence” within s, 193.as tht; subordi¬ 
nate Magistrate was acting without jurisdic¬ 
tion.—K huski Kuan r. Ckow.v, Kinj Rec., 
No. 24 of 1870. 

Held by the Division Bench that, when; 
the Assistant Commissioner had no jurisdic¬ 
tion to entertain a suit against one R K. he 
had, therefore, no authority under Aft X. of 
1873 to admlnistiT an oath or affirmation to 
him in the course of the trial; that therefore 
R K was never legally bound ttt staler the 
truth, and was therefore not liable to be con¬ 
victed of giving false evidence in respect of 
any statement made by him in the trial of the 
said case upon the merits.—N arisjan D.^^ -i*. 
Ram KtsiiiiN, Pan3. Re«'.. No. 32 of 1S79 

A srATEMKNi taken by a Third-class Ma¬ 
gistrate under s. ifi4 of the Code of Criminal 
Procedure (A^l X. of 1883J. .such Magistrate 
not having authority to carry on the prelimi¬ 
nary inquiry in the case, is not evidence in a 
stage of a judicial proceeding within the mean¬ 
ing of 5$. 191 and 193 of the Penal Coile, such 
that, when the statement is contradicted after¬ 
wards before the Magistrate having jurisdic¬ 
tion, and exercising it in the preliminary in¬ 
quiry, it will form a sufficient basis fur an al¬ 
ternative charge of giving false evidence in a 
judicial proceeding. — Qukkn-Empkkss r, 
Bhakma, I. L, R., 11 Bom, 702. j^Sargent, 
C.J., and West and Naiiabhai Haridas, jj. 
Dec. 30 , 1886. j 

A Pkpotv Magistrate has no power to 
administer an oath to a person making a de- 
clatation in the shape of an affidavit; and such 


person cannot, on the facts statod in sndi 
declaration, be prosecuted for committing an 
offence, either under s. 193 or s. 199 of the 
Penal Code. — In the Matter of Iswak 
Chlndek Goho, 1 . L. R., 14 Cal. 653. [Pc- 
theram, C.J., and Ghose, J. June 13, 1887.] 

It is no offence to make a false statement 
before a person purporting to act in execution 
of the Registration A^, but not legally au¬ 
thorized .so to do. —Raphika Mohun Kuri 
V. Lal Mohan Sii\, 1 . L. R., 30 Cal. 719. 
Trevelyan and Rampini, J [. Mar. 23, 1893.] 

FALSE STATEMENT TENDING TO CRIMINATE. 

When a party makes a false statement, 
being legally bound by solemn affirmation, 
the fart that the statement was one tending 
to criminate himself will not justify his ac¬ 
quittal on a i harge of giving false evidence. 
— Pko.. Keb. 21. 1867, 3 Mad. H. C. Rep. 
Ap. 30. 

Al.TMOvoii a person, under examination as 
a witness, i-s bound by his affirmation to tell 
the truth, if he i*; examined on a point on 
which he IS likely to criminate himself, his 
position should be explained to him by the 
Magistrate, as otherwise he may be induced, 
through ignonuf'e of the slate of the law, to 
deny the existence of the facts for fear of 
penal conse<pu=nces. Although, without such 
a warning, he may make a false denial, and 
thereby become guilty of the offence of inten- 
lionalfy giving frlse evidence, his offence will 
not be deserving of severe punishment.—I n 
riiK Matter of Jadoon.vth OrTT, 2 C, L. 
K. 181. ' Markby and Prinsep, JJ. April 18, 

187S. 

INTENTION. 

Cork fIT intention in giving false evidence 
innv bi' inferred from virrumstanees.—-Q i:een 
T Khitien R\m. 2 W, R. 63. rciovcr, J, 
April 20. J865. 

A CONI UT ION Oil a charge of giving false 
evidence was set aside, the alleged conflicting 
statements having been made after a lapse of 
four years, and there being no proof of deli 
berate intention to give false evidence, which 
wa.s held to be the gist of the offence.— 
^Il EE.V ?■, \.\GDl*NSEE LaLL, 6 W- R. 89. 

'Kemp and Markby. JJ. Dec. 10, l866.] 

"I'hk intention is an essential ingredient in 
the offence contemplated by s. 218 of the 
Penal Code. The making of a false return 
of service of summons is an offence punish¬ 
able, not under s. iSr, but under s. 193, of the 
Penal Code, and is cognizable by the Court 
of Session alone.— Qi'een v. Sham a Churn 
Roy, 8 W. R. 27. [Jackson and Hobhouse, JJ* 
June 25, i 867 ‘J 

The mere fact that a person has made a 
statement which contradicts a previous state- 
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mant i» oot itacU nooessatrily sufficlant to 
Inin^ him within s. 193, Ponu Cod«. The 
ckcomsUnces under whi<^. and the intention 
with which, the particular statement relied 
on hy the prosecution is made, must, in each 
case, be considered before it can be held 
that the offence has been committed.— Qukem 
V, SooNDSR Mohooree, 9 W. R, 25. [Mac- 
pherson and Jackson, J}. Mar. 9, 1868.] 

In a case of {giving false evidence by making^ 
contradictory statements, the Court must be 
satisbed as to the intention with w'hich the 
statements were made.—Q ueen e. Uknonatk 
Buzzar, 9 W. R. 53. [Marphersun and 
Glover, JJ. Mar. 30, 1868.^ 

Upo.v a prosecution for givin^j false evi¬ 
dence, the law does not require proof of a 
corrupt intention. It is sufficient that there if 
proof of intention ; and if the statement was 
false, and known by the accused to be false, 
it may be presumed that, making it, the 
accusra inUntianaHy gave false evidence.— 
Queen v. Ameer Ali Kh.sn, 3 N.-W. V, 133. 
[Turner, J. June 16, 1871/ 

The rule of civil procedure contained in 
the last clause of s. 258 of the Civil Procedure 
Code (Aft XIV. of 1882}—that uncertified 
adjustments of a decree are nut to be re¬ 
cognized by “any Court ''—does not aifect 
the substantive criminal law. The words 
''any Court" in that clause have no applica¬ 
tion to a Criminal Court investigating a 
charge of fraudulently executing a dtjcree 
under s. 210 of the Penal Code. Those words 
do not bar any criminal remedy which an 
injured judgment-debt or may have against a 
fraudulent decree-holder, whether by a prose¬ 
cution under s. 193, 210, .^06, or any other 
section of the Penal Codr. In s. 210 of the 
Penal Code the word “satisfied" is to l>e 
understood in its ordinary meaning, and not 
as referring to decrees, the salisfartion of 
which has been certified to the Court l‘ndcr 
6* 235 tltc Code of Civil Procedure (A^t 
XIV. of 1882), the dccree-holdor, or the party 
who applies for execution, is bound to state 
in his application any adjustment betw-ecn 
the parties after decree, whether such adjust¬ 
ment has of has not been previously certified 
to the Court. Paupayya v. Narra&annak 
( 1 . L. R., 2 Mad. 216} followed. Intentional 
omission to make such statement amounts to 
an offence under s. 193 of the Penal Code. 
S. of the Penal Code does not apply to 
applications for execution containing false 
averments. — Queen-Empress r. B\pirji 
Davaram, 1. L. R., 10 Bom. 288. FBirdwood 
and Jardine, JJ. Feb. r8, 1886.] 

The maxim, Ignorantia jufhnoti excuiat^ 
cannot be applied to a declaration, though 
ui fact false, made under s. x8 of A€t XV. of 


1872, inasmuch as the dadafation Mwrad 
by that section to be made is a declaratfoii as 
to the belief only of the i^erson making it ; 
and further, in order to entail the penal conae* 
quences provided for by 9. 66 of the add 
such false declaration must be made ** inten¬ 
tionally.’'—Q ueen-Emprrss V. Robinson, 

L. R., 16 AIL 212. [Tytreli and Blair, Jj. 
Jan. 23, 1894.] 

JUDICIAL PROCEEDING, WHAT IS NOT A 

stage of. 

An inquiry by an Assistant Magistrate, 
with a view to tracing the writer of an anony¬ 
mous letter addressed to him, charging certain 
persons with murder, and without reference 
tu the truth or otherwise of the charge of 
murder, is not a stage of a judicial proceeding 
in which the giving of false evidence is punish¬ 
able under s. 193 of the P«mal Code.—QUBBN 
r. Bvkl’nt Nath B.\NNERjBa, 5 W. R. 7a. 
[Jackson and Glover, JT- April 23, 1866.3 

The prisoner wa.s convicted of perjury by 
wilfully making a false statement in a veri¬ 
fied petition presented under s. 19 of the 
Income Tax .Aft (fX, of X869J to a Tabsildar. 
//c/if that the Tahsildar was not an officer 
competent to receive such a petition, and that 
no offence was committed.— In the Matter 
OF Moniappa Oodian, 5 Mad. H.C. R. 326. 
^Scotland, CJ., and Collett, J. Mar. 11, 
1870.] 

The prisoner, a vakil presented a vakalat- 
nama in the District Munsif's Court, signed 
by the defendant in a civil suit, authorising 
the prisoner to appear for the defendant. The 
vakalatnama falsely purported to have been 
executed before the adhikari of the village, 
and to bear the sigruiture of the adhikari. 
The prisoner was convicted under s, 193 of the 
IVnal Code //eid that the case was not 
brought within the section, and that the pri¬ 
soner was entitled to his discharge from 
custody .—In rc Keilasum Pi/TTRR, 5 Mad. 
H. C. R. 373- [Scotland. C.}, and lanes, J. 
July 11, 1870.] 

Thr accused was convicted of intentionally 
giving false evidence in a judicial proceeding, 
in having as a witness therein made, on 
‘solemn affirmation, a false statement. The 
proceedings in the trial at which the alleged 
fa1.se evidence was given were subsequently 
annulled in ronsequcnce of the sanction fof 
the pro.sccution being insufficient. //M that 
the conviction of the accused must be revetMd, 
as the false statement was oot made in a 
stage of judicial proceeding. The proceedinjp 
in a criminal trial, when necessary to beprovM, 
should be proved by their production.— 
e. Ravji valad T.\ju, 8 Bom. H. C R* 97* 
[Gibbs and West, JJ. June 15, fB/i*] 
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A MAN 4 M lesvinrMme moovy ihi9 to 
i« thebasld* of tbo Tel^aph Authoritie** 

P wrote a letter to those authorities, claiming 
the money as the sole heir of the deceased. 
ThU letter was sent to the District Judj^e for 
Verification and orders. P supported his 
claim before the Judge by the evidence on 
oath of C. C'a evidence being, in the opinion 
of the District Judge, false, the District Judge, 
in his capacity as fusions judge, tried him tor 
giving mlse evidence, and convicted him of 
that offence. Held that, as the reference to 
tlw District Judge by the Telegraph Author¬ 
ities of P"s letter for verification, and the 
subsequent action in regard thereto, did not 
constitute a ** judicial proceeding/' and as 
the District Judge had xtot any authority to 
adminiEiter an oath to C, the conviction was 
illegal. Held, also, that the District Judge 
had no jurisdiction, under a. 477 of the Cri¬ 
minal Procedure Code, to try C.—Emfkess 
oXhait Kam, I. L. R.,6 All. 103. .^Straight, J. 
Oct. *7, 18113.3 

A STATHMENT taken down in the course of 
a police-investigation by a police-constable 
nnder s. ifii of theCriminaJ IVocedurt* Code 
(A^^ X. of 18821 Ls not evideiii^ at any stage 
of a judicial proceeding.—yi EEs’-EMFKKSs 
V. Js.UAt VALAD Katakv, 1. L. K., 1 1 Hom. 
659. V\>st and llirdwood, Jj. Aj^ril 5, 

1887.]' 

At a preliminary enquiry held by a Sub- 
divisional Magistrate, at the direction of the 
District Magistrate, into the ciirumstanccs 
of a complaint against the puUce, a witness 
made a {.use statement on oath. Notice was 
subsequently issued calling upon the said 
witness to show cause why sanction should 
not be granted for his prosecution. The 
Magistrate having held that the witness was 
bound to tell the truth at the said enquiry and 
having granted sanction fur his prosecution 
under s, 193 of the Indian Penal Code — 
HHd that the enquiry bt^fore the Magistrate 
in the coutse of w^hich the alleged offence 
was commitled w-as not a jxidicial proceeding 
within the meaning of s 193 of the Indian 
Penal Code, and the witness could not be 
convicted under that section.—Q i'KKN-Em- 
paaas v. Venkatak \,v .s v a. 1 . L. K., 2j Mad 
233. rBoddam and Moore, JJ. Aug. 31 and 
Sep. I, 1899. j 

Held thaX where an accused person was 
muunlncd by a Magistrate for the sake of 
o^aifking information on which proceedings 
Qould be taken, the Magistrate, although he 
might ciaiuine him to obtain information, 
could not legally examine him on oath, nor 
conk! the accueed be said at that stage of the 
fMroeeediags to be a witness even though he 
weft exAtnioed on oath. There was no au¬ 
thority that heiiig so cxamitMMi the aocuaed 


was bound by any express provision of labr 
to state the truth. Consequently any c^ge 
for giving false evidence founded on this 
statement was bad, and it therefore followed 
that a conviction and sentence founded on 
this statement as being contrary tp another 
statement made by the accused when examin¬ 
ed as a witness at the trial, without any proof 
of finding that the second statement was raise, 
could not be niaintained.-<-HARi Charam 
S lNUH V. QUEHN-EMl*RbSS, I. L. R., x/ Cal. 
455. [Prinsep and ^Stanley, ]J. ^ Jan. is, 
1900.] 

LOCUS PCB.MITEMTIJE. 

Hel u by the majority of the Court 
(Jackson, J , di^st^nhente) that there ought to 
be litcui porfitlentia for Witnesses who have 
deposed falsely to retract their false state¬ 
ments.—Q ueks r. Gollie Mullick, W. R., 
Gap. 1S64, xo. rSteer, Seton-Karr, and 
acksou, JJ. Feb, 18, 1864.3 

maoistkate bevoke w'hom valss statement 

MADE NOT TO TRV CASE. 

Whekk a false statement is made in a 
stage of a judicial proceeding before a Magis¬ 
trate. hr ought not to convict under s. 181 of 
the Penal Code, but should commit to the 
Sessions under s. 193 of that Code.—Q uken 
T. Nvssukooddeen Shazwal, 11 W. R, 34. 
fNonnan and Jackson. JJ. Mar. 25, 1869.] 

The Magistrate before n^om the offence 
of intentionally giving false evidence in a 
judicial proceeding is committed may himself 
try and commit the .persons so offending,— 
QrtES r. Ramlochl'N StNCH, 18 W. R. 15. 
^Kcinp and Giover, JJ. June ii, 1872.] 

With the exception of cases triable by the 
Court of Session exclusively, a Court"can¬ 
not Cry an) offence described in ss. 467, 468, 
and 4119 of the Ccjde of Criminal Procedure 
X. of 1872V, when committed before 
itself.—Ihio., Mar. 24, 1873, 7 Mad. H. C. 
K. Ap 17. 

The offence of intentionally giving false 
evidence in a judicial proceeding cannot be 
tried by the Magistrate before whom the false 
evidence is given. This offence, being an 
attempt to pervert the proceedings of a Court 
to ail improper end, is a contempt of its 
authority (ss. 435. 436, 471, 472, and 473 of 
the Code of Crimiruil Procedure .—Rhg. v. 
Navkanbeo Dul^bec, 10 Hom. H C. R, 73. 
'^^Bayley and West, jJ. May 2x, 1873.3 

flBLD (Stuart, C.J., dissenting) that an of¬ 
fence under s. 193 ^ the Penal Code, bmng 
an offence in contempt of Court within the 
meaning of s. 473 of Act X. of 1872 cannot, 
under that section, be tried by the Magis¬ 
trate before whom snch offence committed. 
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Queen v. Kultaran Singh (i. L. K., i All. 
429) and Queen v. Jagat Mol (1. L. R., t All. 
i 52 ) overruled, /'er Stuart, CJ.—A Magis¬ 
trate before whom such an offence is commit¬ 
ted, if competent to try it himself, is not pre¬ 
cluded from so doing by the provisions of 
s. 471 of Act X. of 1872. — Empress v. 
Kashmiri, I. L R., i All. 625. [Stuart, 
C.J.. and Pearson, Turner, Spankie, and 
Oldfield, JJ. Aug. 22, 1877.] 

UxDSR s, 487 of the Code of Criminal Pro¬ 
cedure (Act V, of 1898), Judge.s of High 
Courts, the Recorder of Rangoon, and Pre¬ 
sidency Magistrates are empow'ered to try 
cases under s. 193 of the Penal Code, even 
though the false evidence has been given 
before themselves, and they have sanctioned 
the prosecution ; but this power has not been 
extended to Mofiissil Magistrates. 

.MATERIAI.ITV. 

The materiality of the subject-matter of 
the statement is not a substantial part of the 
offence of giving false evidence in a judicial 
proceeding; and an indictment, under ss. 191, 
193 of the Penal Code, though it does nut 
allege materiality, is good if it alleges suffi¬ 
ciently the substance of the offence.—R ku. 
V, Aidros Sahib, i Mad. M. C. R. 38. 
[Scotland, C.J , and Bittleston. 1 . On. to. 
i8d2.] 

In a rase of false evidence it is not neces¬ 
sary for the Judge in his charge* to show how 
the false statements, even if made intention¬ 
ally, are material in the case.— Qt’BEN v. 
pARBrTTY Chl’kn SiKc^K. 6 VV, R. 84. Lorh. 
J. Nov. 20, 1866.] 

To constitute the offence of giving false 
evidence under s 191 of the Penal Code, it 
is not necessary that the false evidence given 
should be material to the rase in whirh it ii 
iven. Aliter under .s. 192. Where the 
enior Assistant Sessions Judge without 
taking evidence, acquitted the accused after 
calling upon him to plead, the prosecutor 
being unable to say that thr alleged f.-^lse 
statements of the accused were material tu 
the trial on which they were made, the High 
Court reversed the order of acquittal, .ind 
directed the trial to be proreeded with. 
—Reg. r. Da.mouhor RAMCH.^^’^lRA Kri- 
KARvt, 5 Bom H. C. R. liH. [New'^on anil 
Tucker, JJ. Aug. 13, rrtfW.j 

Ci.ATH OR AKKrUMATION. 

WfiFRE a witness was. at the beginning of 
the day, solemnly nffirincd, once for all, to 
speak the truth in all the cases coming before 
the Court that day. held that he might be 
convicted, under s. 193 of the Penal Code, of 
giving false evidence in a suit which came 
on that day, although he was not aflfinned to 


speak the truth in that suit after it was called 
on for hearing, and the names of the cases in 
the day's list were not mentioned when the 
affirmation was administered.*»REG. v. Vbn- 
KATACHALAM PlLLAI, 2 Mad. H. C. R. 43. 
[Scotland, C.J., and Bittleston, J. Mar. 15, 
1864.] 

A CHARGE of perjury held unproved with¬ 
out proof that the statement on which it was 
founded was given on solemn affirmation 
under Act V. of 1840 instead of on oath.— 
QrEEN V. Manwar Khan, 4 W, R. 24* [l-och 
and Glover, JJ. Nov. 11, 1864.] 

A Hindu, who has become a convert to 
Christianity, is not under a legal obligation 
to speak the truth, unless his evidence be 
given under the* sanction of an oath on the 
Holy Gospels, so as to justify a coiivicUon 
under s. 193 of the Penal Code. A .statement 
made by a witness in a criminal trial, not 
upun oath or solemn affirmation, is not a 
declaration wjfhin the meaning of s. 7990/ 
the Penal Code, nur is the witness bound to 
make a declaration under ». 191.— 7 « re A. 
V'edamuttu. 4 Mad. H. C. R. 185. [Scot¬ 
land. C J.. and Kills, j. Dec. 21, 1868 .'1 

No omission to take any oath or make 
affirmation, no substitution of any one for any 
other of them, ami no irregularity whatewr 
in the form in which anv one of them Ls ad¬ 
ministered, shall invaluiate any proceeding, 
or render inadmissible any evidence whatever 
in or in respect nf which such omission, 
substitution, or irregularity took place, or 
shall affect the obligation of a witness to state 
the truth.—Oaths Act (X. of 1873) s. 13. 
And a Kul! Bench of the Calcutta High Court 
has ruled ‘Jackson, J.. dissenting) that the 
evidence of a wutness who wa.s examined on 
simple affirmation under the direction of the 
Judge i.s admi$.sible as evidence, and that the 
word '■ omision " in s. 13 of the Oaths Act 
‘ X. of 18H3) includes any omission, and is not 
limited to accidental or negligent omissions. 
—QfKKN r. Skwa BHfR;TA. 23 W. R. 12; 14 
B I. R. 294. [Couch, C J,. and Kemp, Jack- 
son, l‘h< nr. and Markby, JJ. Dec. 22, 1874.^ 

V wa<i tried and convicted under s 193 of 
the Penal Code for giving false evidence 
before the Court of a village-munsif in a suit 
in whirh V was defendant. The village- 
munsif sanctioned the prosecution erf V under 
s. 105 of the Code of Criminal Procedure. 
On appeal the Sessions Judge acquitted V on 
the grounds that a viHage-munsif had no 
power to administer oath to V (the case not 
being one in which either party was wUlSng 
to allow the cause to be settled try the oatb of 
the other), and because s. 195 of the Code of^ 
Criminal Procedure did not apply. HeUT 
that both objections to the conWctlon were 
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bad in law.-^UBSN-EupRBss v. Venkaitva, 
I. L. Rm 11 Mad. 375. [Collins, C.j-, and 
Parker, J. Feb. 3 Z and Mar. 13, 1888.] 

Tme offence of intentionally faUe 

evidence referred to in s. 193 of the Penal 
Code may be committed, although the person 
giving evidence has neither been sworn nor 
aifinned.— Gobi no Cha.ndra Seal v. yuEEx- 
Empress, I. L. R , 19 Cal. 355. [N’orns and 
Beverley, JJ. "Feb. 15, 1892.] 

FAL5K BVIDE.VCK I.V CROSS EXAMI.NAl lO.N. 

MS was convicted under s. 500 of the Penal 
Code of defaming S S by making a certain 
statement when under cross-ex.amination as a 
witness before a Court of criminal junsdictioii. 
H^ld that the convintion was bad The scate- 
ments of witnesses are privileged if false, the 
remedy is by indictment for perjury, ainl not 
for defamation.— .Manjav.\ v. Sksma Sulti i, 
I. L. R., 11 Mad. 477. iColIins, CJ, unU 
Shepherd, J. April ir and 24, 1888.^ 

ri<ELI.M[NAKV EN^JL’IK\. 

When a Magistrate takes action under 
S. 476 of the Cu<le ot Criminal Procedure, ii 
is not necessary to the validity of his order 
that he should hold a preliminary iiiipiiry. 
Bapcritm Surmay.Gonri X^ith Diiti '1 1 .. K , 
20 Cal. 474) followed—yi'KrN-F'^MHKi ss r 
Matabadal, 1 . I,. R, 15 All 302. Aikman, 
j. June 13, 1893 '[ 

The pruvisioiiM of ^ 476 of the Criminal 
Procedure Code, as wcli as of s. 643 of the 
Civil Procedure Code, clearly indicate ti.jl 
the Court talcing action under either sec'iuii 
must not only have ground for inquiry into 
an ortence of the description referred to in 
tho.se sections respectively, but must also he 
primti fitciQ satislied that the oftence has been 
coriimitUd by some definite person or jiersons 
against whom proceedings in the C'rmiiiud 
Court are to be taken. KhrptxiiLith Stktiar \ 
Grish Chundvr Muketji \\ h K.. id Cai 730J 
and Ckvf&dry Afahovted Izafnc }Juxi v Quven- 
Empress ( 1 . L. R.. 20 Cal. 349; followed A 
Division Bench of the High Court tak.ng the 
civil business of a particular group has juris¬ 
diction to deal wRU an order under s. 043 uf 
the Civil Procedure Code made by a Civil 
Court in any of the distrii ts included in the 
group.—B hakku V. QrhKN-HMCJiKss, 1 . I„ 
K., 33 Cal. 532. Bauerjee and (Gordon, JJ. 

Feb. II, i896.j 

Rl'NISflMK.N’r, 

The denial of one's relatiun.ship to his 
brother, whose witness he was. was held to 
bv'a kind of false evidence merilmg only a 
^v^Rlftildpunishment.-^yeEKN r-OoviMDSAHOO, 
“.W. R. Gap., 1864, 14, ; Steer and Seton- 

' jKUirr, JJ. Feb. 39.1864.] 


A SE.VTBNCB of ftve years' imprisonment 
was not excessive in the case of a man con¬ 
victed of making a fahse statement in a judi¬ 
cial proceeding with the intention of dMeat- 
ing the ends of justice by procuring the ac¬ 
quittal of a guil^ person —Queen e. Anoo, 
W. R, Gap , 1864, 16. [Loch, Seton-Karr, 
and Jack.son, JJ. Mar. 14, 1S64.] 

WfiAT was held to be a sufficient punish¬ 
ment in a rase of false evidence in which the 
prisoners pleaded guilty before the Sessions 
Court.—Q ueen v, Un.noo Patoonek, 3 W.R. 
15. [Jackson and Glover, JJ. May 18, 1865.] 

A FM.hK statement by a witness as to his 
position or Lliar.'u'ter, ought nottobepunish- 
i*d so severfjly as a false charge or a false 
rlaim.—Qi'Ei-N r. Rkwah Gollar, 5 W, R. 
95. ; Norman and Campbell, JJ. May 28, 

1866.' 

A DF.i.iQEKATi: m is-statement made in a 
Court of Justice, whether it tends to en¬ 
danger the life and property of others, or to 
defeat and impede the progress of justice, is 
not an offence which .should be lightly passed 
over. But for a .simple mis-statement from 
which no such inferences ran be drawn, a 
comparatively light sentence will suffice, 
pnriiciil.irly where the prisoner pleads guilty, 
and throws himself on the mercy of the Court. 
— yi EKN V. Cil RJOON AheEK, 7 W. R. 37. 

' l-och and Si*tari-Knrr, |J. Mar. 6, 1867.] 

Fai.sk charge under s. 211 and false evi- 
ileiici' under s. 193 are not cognate offences, 
nor part?i of ihc same offence, hut may be 
punished -.ep.irately, - Qiiken v. Abdool 
A zn,!-/, 7 \V. R. 59. Kemp and Glover, JJ. 
April 27, iSt)7._. Followed in Queen^Em- 
pft' A V, Pif ^^ahomed. I. I.. R., I1I Bom. 254, 

inttxi 

C ^SE of perjury by females in which the 
m.ijority of the Court refused to reduce the 
punishment.—Q i'kkn v. Bisiiuo Bewa, 7 
\V. R. 06. [Kemp. Seton-Karr, and Glover, 
JJ. .M.iy 7, iSt>7.j 

A kkntfvck of 24 hours' imprisonment for 
giving f ilse evidence was held to be quite 
inadequate.—Q ueen v. Hossatn Ali, 8 B. L, 
R. Ap 25. [Ainslio. J. Aug. id, 1871.] 

l^s'DKK s. 193 of the Penal Code it Is obli¬ 
gatory- upon the Court, in every case of con- 
vioiion under that serTtion, to pass some 
sentence of imprisonment. — Empress v, 
Khoiiai Singh, 3 C. L. R. 527. .[^Jackson, 
Markby, and Pnnsep, JJ. July 29, 1878.] 

Where the accused, who was a head-con¬ 
stable, was found guilty of making a false 
charge under s. 2ii, and of giving false evi¬ 
dence under s 193 of the Penal C(^e, and the 
Sessions judge passed sentences of three 
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months' simple imprisonment for ench of> 
fence, and, taking into consideration the ac¬ 
cused's past conduct, directed that the sen¬ 
tences should run concurrently, /le/rf that the 
sentences were inadequate and illt'gal. Ai"* 
cordingly, the sentences were enh.iiiced to 
thr&e months' rigorous imprisonment for each 
offence; and as the two offences were dis¬ 
tinct, the High Court directed, undirr s. 35 of 
the Criminal Promhiie Code lAct X. of 
1883). one sentence to commence after the 
expiration of the other. Qurcn c. Abdonl 
A»eeo (7 VV. R. ^g) followed.^—(Ji fkn-Km- 
PRESS 7*. PiK Mahomed* I. L. R, 10 Horn. 
354. [^Birdwood and Jardine, JJ. Dec. it), 
1885.] 

SAN’CTIOM TO PKOSEt t'TE FOK «;TV|N(; F.M.sB 
EVIOESCE 

The discretion vested in a t'lvil C'tiint of 
sanctioning a criminal < barge i*f perjury 
one that .should be mo-?! (Mirefully 
Remarks on the present rase, in wlm h ilu- 
di.scretion was iinjmipef y exrn*i-«rd.—r\ 

r. Pros.\ Ram, 6 VV. U! 11. |,i(‘ksou ami 
Markby, JJ. June 25. 

A CENER.M. .s,met ion by a Jiidg‘' 10 a pro¬ 
secution for giving f-tlsf evideiiee undiT s. 
193 of the Penal Code, and for frdse M-rl- 
fication, is not suffieinU. Tho e.vaeL words 
upon which the proseeuiutn based, and 
the exact offences which I ho M.igi.straU’ 
is to investigate, should Yu |)ointrd (>’it 
The veri'fica*'ioii of an application hlt:d in 
the Civil Court, in whicli it w.ts stated ihai 
the applicant did not sign .^n alleg^-d dned 
of compromise, doc.s not subjn t him to 
punishment forgiving f.tlsr evKh nct: .Sm-h 
an application falls, not i.ndrr s ii2i>. Aci 
VIII. of but ujhUt s. ;'imj ot ih,it Ait, 
and need not ihr-n-furt;, ln' vt-rifn'd Do-m 
ments which wt-rr triulen d in Ih* ruil sn.t 
if relied on in a pri>-»ecuTion for giMug faUr 
evidence, must lx* proifd m ihu Ciiiiun.-l 
Court befor<‘ thi-y ran Ln iii-rivt-d .i*. \\,- 
dencc. —QrEn\ K\m'Uli;Cih m»i r 

daR, 9 \V. R 5S. Kinip and || 

April 14, 

Where the sanction to a proM-cuiion ac¬ 
corded under s. 169. Code of Criminal fho- 
redure I Act XX\’. uf i86jj. extended only lo 
one of the persons charged, the High Court 
quashed the commitment, and dirts'ted the 
discharge of the per .so ns to wtom the sanc¬ 
tion did not apply.— Qcees v. VVofiiirRNL'r. 
Singh, lo VV. R 24A. LPhtarand Hobhoiise. 
JJ. Aug.4, i868.j 

The Civd Court, in giving permission to 
prOMCnte, s'~oiiId, in a case of forgery, sMfe 
distinctly what tho document is for which a 
prosecution is u> U» enttrJaini-d. The parti¬ 
cular art or acts of f<jrgery, and, in a raso of 


perjury, the particular words which constU 
futc the perjury, .should be spec ffed.—R e- 
KRKE.NCK in the C.VSEOF GoBIND CHPNDdR 

Ghose. 10 W. R. 41 ; 7 B. I-R. 38 n. (Jack- 
sun and Hobhouse, Jj, Sep. ii, i 8 ( 58 .J 

The sanction accorded by a Civil Court in 
a case under .s. 103, IVnal Code, need not be 
mure .specific than a general sanction (o pro¬ 
secute for :inv falM; statement contained in 
Iht* two depositions given —QiteKN v. K ^DIR 
Rrx Kadik Mauumei), ii W. R. 17. 

LJ.^rksun and M.'ukbv, jJ. Mar. 4, 1869.3 
Rnt Sis .s. 105. Ciidc: of Criminal Piocedure 
rAct V. of 189S). 

Where the Magistrate, before whom a 
'witness gi\es false evidence, himself com- 
mils such witne'is for trial, his sanction of th^^ 
pruoccution will lie implied—R ku. v. Mu- 
M.vMM \i) Kh\n T'(i/ud 1 m\.m Khan, 6 Bom. 
n.C R. .<i4- f W .irdtMi e.iid Lloyd, JJ. Aug. 
20. iSoo 

S 1O7 of I he Code of Criminal Hroceduic 
lAi't XX\' of requiresthnt sanction to 

jjroseciit joiis ilicriMii mcniioncd shall be given 
before any .such prosecution is commenced, 

I'till! the sanction is obtaineil, the tribunal by 
which the offence is triable has no jurisdic¬ 
tion, and a lonMCtion founded on evidence 
t.ikcn ultbout such sanction would be bad, 
Wln-re a ( oniplaHiaiil < hdrged a person who 
w:iN one of ihc public srrxants inentioiud in 
s if»7 of tin- ('nn1in.1l r roctd lire Code, with 
committing .its which, if committed by a 
pm.(to iiulicidii.il. would have constituted 
the (iffritre i>l extoiLion, it was htid that it 
Was not ilh g.i! to treat the charge as .a charge 
of i xlfiftan,. and to proceed wilh the trial 
wiiluHit sanciifin for the prosecution. — Rko. 

’ I* \csnk AM K 1 sH w'. 7 Bom. 11. C. R. Ol. 

< Tii>!r» anil .Vleliijl, Jj. July 28, 1874).]] 

An applu fit ion undt r s 169 (»f the Criminal 
l*roMMhire (.'ode i.Vct XXV’. <if iftDiy pray¬ 
ing b»r s.inrtiiiji to insiitutc a prosecnticin 
on a charge of pi rjnry, should, as a general 
ndr. be )»rst irndc to the Court bHore which 
the perjury is alleged to have been commit¬ 
ted .—fn re Ra|\h oi- Vankatackri, 6 Mnd. 
H. (’. R, 02 Scotland, C.I., £ind Hollo- 
w.ay. I Feb. 27, 1871.] 

Wfifre sanction under s. 170 of the Code 
of Criminal IVoredure (Act XXV. of 1861), 
to prosecute a person criminally for fabricat¬ 
ing false evidence, was not given, if was held 
that the error was not cured by s. 426 of that 
Code ^or s. s.'t? tho new Code) th* 
person charged was orden^l to be di'sclufMI^ 
The sanction given by the Sessian.s Jiicfjfu 
after the case was committed to hiin, and thlK 
prisoner had ple.adcd to the charge, is not M 
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sanction contemplated by the law.—Q uern 

V, Momima Chunder Chuckerdlttv, ij 

W. *. 4S: 7 B. U. 1^.26- [Loch and Mar- 
phtirson, JJ. Mar. 35,1871^] 


Although the averment on the rerord of 
a Magistrate by whom a prisotuir is tried, 
that the accused, before makings confession, 
was warned that it was optional with him to 
answer the questions put to him or noU on 
appeal, conclusive as tu the fact uf a 
warning having been given , it is not conrlii- 
sive to show that such a confession ha*) not 
been made under the inHuence of fear engeii* 
dered by previous maLtreatment, or is not 
Otherwise valueless. Allegations made in a 
regular and proper manner before a Sessions 
Court on appeal, that a confession made by 
.U>G accused before the Magistrate whu tried 
the case was made uadtir such circumstinres 
as to preclude its admissibility in, or dimiu' 
ish its value as, cvidcncu, should rect;i\i! due 
attention, and be enquirtal into. A Sessions 
Court, icfiisirg to make such inquiry, com- 
inits a grave trrror in law and prori‘ditre 
fjpon an jnijtiiry which the High Court 
directed the Sessions Judge to m.iko into 
such an allegation, the prisoner', v. i re ordered 
to be,aiid were solemnly aflirnicd. Miid the pro- 
sct'uliun neither tibjectcd lu the form of the 
order, nor to the alhriiMtum of the prisoners, 
and moreover cross-examined them, hut ob¬ 
jected to their evidence being usctl upon the 
return of the inquiry It Wtis held that the 
objection, though possibly good if l.iken in 
time, was too late, and that the cvjtltMiee of 
the prisoners might be used, whether the or- 
derdirecting them to be atVirmeO was current 
or otherwise. W'hcre, during such .'»i inquiry, 
the Sessions Judge accorded hib .sdnilitm to 
the piosecution for perjury ut .some of thr 
witnesses who deposed on behalf of the. 
prisoners, the High Court ronsiderrd siieh a 
proceeding improper, and eminently cal¬ 
culated to defeat the obps't of the inqniry- 
Semblr. —A person cannot be convicted, un¬ 
der s. 201 of the Penn) Code, of causing 
evidence uf the comrhiss'um of an offence by 
himself to disappear, nor can he be convicted 
of the abetment of such An act lyv'/' Lloyd and 
Kemball, ]].). Question as to the extent of 
the privilege of spcecli at corded to counsel 
and advot'ates considered. Important state¬ 
ments made in vcrifitxi petitions to the High 
Covirl, if untniv, t>hould be contradicted on 
affidavit. Appoinlmcnc of the Magistrate 
who, in the first instance, had tried and con¬ 
victed the accused, to bo C rown prosecutor 
to conduct an inquiry subsequently directed 
same case censured as being unprcce- 
and objectionable. A public pro- 
‘ fi^i^cutor should be without a personal interest 
in the cases which he conducts. Pri,soners 


should be allowed lo have free converse with 
their vakils out of the hearing of the police- 
officers in charge of such prisoners. It is 
undesirable that Magistrates whose decisions 
arc under appeal, or who have been engaged 
in promoting the prosecution or police-of¬ 
ficers ronceriied iii a case, should sit on the 
bench beside, or converse privately m C-ourt 
with, the Judge who is engaged in trying 
the prisoner s appeal. If the Appellate 
ludgr wishes Lo ascertain any facts relating 
to the case from the Magistrate who con¬ 
victed the accused, he should examine the 
Magistrate upon oath or solemn affirmation 
in the same manner as an ordinary witne^. 

—Rh.; T Kasiiixath Uinki-r, 8 Bom. H. 

(J. R. 126. LWestropp. CJ., and 
Melvill. Green, and Kemball, JJ. Apnl 
13, 1871 

Sanction for the piosecutlon of the ac¬ 
cused was accorded by an Assistant Se.ssions 
ludge in the following terms ; There is no 
doubt whatever that 'J'ai, Baji, Bala, these 
three persons, made. bL‘lore me certain state¬ 
ments rontradictorv of the st.atements which 
thL*\ h.id m.-ide Ijefore the committing Magis¬ 
trate. Therefore, if from such statemen^ of 
theirs thev rviv be liable lo any charge^ there 
IS sanction from liere' <i.c.. I 
turn, ^ for their prosecution. //wflt that 
ihis gave sufficient sanriion for thtprosecu- 
lu>n of the .accused under s. 193 of the Penal 
Code, rind that it is mil necessary that the 
authontv giving the s.-inctum should sjrtcify 
the parlieiilar section of the Penal Code 
under which the accused is perriuUed to be 
pros«ruu-d —Rb>.. Tm, 

S Bon,. H. C. B a* .Westropp, 
C 1 and Gibbs, Melvill, and Kemball, JJ. 
April J«, ,871 ■ Il'il Ifaera 

Y Amwiiil .Sl'rrrtr, II C. 1.. R. 5.7, 

luff'll ; and s. ly^. A,t \ of iRyb. 

VS'iihRE a Civil Court, b\ letter to a 
tiubordmate Magistrate »vlth committing 
oouers, gave sanvtio,i for the prosecution of 
the aroused under ss. 4 t 5 j and 47 t “j f"® 
l-’onal Code imaking and usinj; a false docu¬ 
ment), and where the Magistrate, in commit¬ 
ting the arcuscU for trial, m addition to 
framing .a charge under these sections, added 
a head'of charge under s. 19.1 fgivmg 
evidemcl. it was held that the Magistrate 
had no \urifidirlion to commit the abused 
for trial on the Iasi menLiotied head m t^narge. 

_Rm,. 1'. Srm S\Ni. K Bom. H C- R. 28. 

,^\Ve.stropp. C.J., and l.luyd, ] April 27, 
1871 ] 

A Civil Couri has no power to make an 
order sanctioning a prosecution for an offence 
committed before the Court of the Principal 
aSadr Aniccn on the Small Cause that 
Court not being subordinate to the Civil 
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Court.— Ex-parte MAHALiNCArVAK, 6 Mad. 
H. C. R. 191. [Scotland, C.J., and Kindersley, 
J. May 3, 1871 ] 

The words of s. 191 of the Penal Code are 
very general, and du not rontain any limita¬ 
tion that the false 5 taten:ient made shall have 
any bearing upon the matter in issue. It is 
aurocient to bring a case within that section 
if the false evidence is intentionally given, 
that IS to say, it the person making the state¬ 
ment makes it advisedly knowing it to be 
false, and with the intention of deceiving the 
Court, and of leading it to be supposed that 
that which he states is true. The object of the 
sanction required by s. 169. Code of Criminal 
Procedure (Act of i86i;. is to en.sure 

that the prosecution should be instituted after 
due consideration on the part of the Court 
before whom the false evidenci; was given, or 
on the part of a Court to whi'-h such Court is 
subordinate. When a Magistrate perused 
the papers of *i case whirl) had been furward- 
ed to him by a Subordinate M.igi.strate fur 
consideration, and then sent on llie paptr::. to 
the Oistricr Superintendent of Police with an 
opinion adverse to the prisoner, and the 
District Superintendent of I’olice retjuested 
the Magistrate to issue a warrant against the 
prisoner, charging him with giving false evi¬ 
dence, it was held that the issue ot the war 
rant was a sufficient sanction under s iCjo on 
the part of the IVhigisfrate.—^>1 kkn Ma- 
HOMED H0S.SAIN. jfi W. R. ;|7. MaephcTSun 
and Ainsiie, JJ. Aug. 4 1,^7 f.] 

A Sessions Jt ofiE h.is no authority imd<T 
the law to interfere w'lth the orrltT of a Ma- 
gistratc allowing a prosecutam for false ei i- 
dence. —Gopal Mozi MDVk v. Hi kr*j S-m>n- 
DERY BoiSToyEE., l6 W, R 50 - .'s B L. U. 
Ap. 20, Jackson and Clover, J] Xo'. . 

1871. J 

It would be very undesirable for th#* Ihgh 
Courts except under very perubar nreem- 
ttatices, to entertain, in the first instance, an 
application to authorize a proserution for 
perjury.—I n the MAnr.R of Super Pekshau 
CH iJCKBRBfTTY, 17 W. R. 38. Bavicy and 
Markby, fj. Mar. 23, 1872 ' 

Where the judicial Commissioner ol 
Assam, sifting as Sessions judge, rrrtlftrx} in 
his capacity of Judge of the C'hief CivilCuurt 
in Assam that a charge of false eviibMice was 
entertained with the sapetion of the Oivtnr-t 
Court of Assam, to whirh the Court of the 
Munsrif of Debrnoghur, Iwdore or against 
which the offence wa'i coinniilUsl, wa«-Mibrir- 
dinate, hfid th.'it the vorrliofi re^^idred bv’ s. 
169, Code of Criminal Pror»‘dure I'Act XS V, 
of 1861), had been given.— Uapciom AM Awam 
CvtiGA Ram Kach.iree. 17 W. R 54, 
[Couch. CJ-,, and AinslieJ. April 22, 1872.^ 


[Cbav. ia. 

The commitment of oertain peraoas 
charged, under s. 193, Penal Code, with inten¬ 
tionally giving false evidence in a judicial 
proceeding, was held to be illegal, uiasmucb 
as the sanrtioii of neither the CouH before or 
against which the offence was committed, noc 
of some other to which such Court is subor¬ 
dinate, was given. It is not necessary to 
constitute the offence of abetment that the 
art abetted should be committed—R«FEU- 
FNCE IN THE CaSE OK DlNON.\Tlf BOROOA, 

18 VV R. 32. [Kemp and Glover, JJ July 
34. 1872.;. 

A Si’uoRDiN.xTE M.voistratk refused to 
grant saiirtion for a proserution on the sole 
ground that ihe perjury was alleged to have 
bc«*n runimittcd before his predecessor in 
offif'r*. //r/d ihar the Subordinate Magistrate 
was wTitng II! his ^on^trllCtion of the section* 
7'be Court before which the perjury is alleged 
10 h;n c hvcii rouimitlcd is to give the perniis- 
SMJ71. The! rhangr of incumbent leaves it 
'.till tlir sime Court.—pRO.. Nov. |3. 1873, 
7 Mad H C K. Ap. 12. 

Thk vord^. ■' Mich sanction may be given 
.Tt riNv time, 'in s. i6q, Criminal Procedure 
C'i‘dc ■ .\ri XX\’. of must be ronstTiaed 

rtMson.ibly, and “any time’ means a time 
wh.rh tloes nui unduly prejudice the party to 
i)t“ prosecuted, or put him in a worse position 
than ho was b«!lore No appeal lies against a 
Judge's ordtT sunctioning .such prosi'Cution. 

—.SrrAV.vAi Saho^) r Rai n.tur Sh&w GotAM 
SvHoo l*\HAn<»oK, 18 \\'. U. [Glovcr 
iind Poniifex. JJ. Nov. 13, 1872.') But, 
under s rp.s uf the new Code of Criminal 
procedure 'Act V'. of i8j.)8). uo Court Bhall 
lak'* rognizarire of an offenre punishable 
ipndcT iqj of the Penal Code, unless sane- 
l.im has bt-en pm iously obtained. 

WiiEN it is intended to charge a person 
With having ma/b' a falsf .sMtement in the 
C<r.irj of a Magistrate, or ^alternatively) a 
f.itx' statenienl in the Court of a Siibordinalo 
Judge, (here must be a proper sanction for a 
pros»‘^«t!on on each branch of the alternative. 
.A sanctifjn for th#* prosc^nition muivt desig¬ 
nate the Court where the false statemem was 
to have lx'«'n nidde, and the occasion 
on which tr was committed. It is desirable, 
jf not nc' vssary, that in the sanction for pro- 
s/-rii<ion the drs< ripfion of the ofTcftre intend* 
rd to be provsr nted .should l>c stated Ingetie- 
r;!l tf'Trns. although dtdails may be omitted,. 
—fn re Bacaji Sttaram, II Bom. H. C, R. 
34. "West and Nanabhai Haridax. JJ, Mar. 
iS, 

In a rase in which the High Court WR« 
;)&k4^ to sanction a proiiecutioii for 
hil<;e evidence of a plaintifT fn a suit belore^ 
Small Cause Court, which Coart had reftisod 
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suph ieavib to defetidant, it was Md that the 
High Court would not be justified in exercls' 
iug the discretion nested in them, unless it 
appeared vtury clearly that there were strong 
pounds for granting the sanction.—M oney 
Mohun Dey V. Dijionath Moulick, 22 W. 
R. II. [Kemp and Birch, JJ. April 28 , 
1874 .] 

The Court declined in this case to say that 
a conviction was bad, because the Judge who 
tried the ca.se, and the Judge who sanctioned 
the criminal proceedings, was the same.— 

S OEEN r. SuHAL Chonder Ganoqoly, 22 
^ k. 16 . [Maricbyand Mitter, JJ, May 18 , 
1874 O 

As soon as it bwoines apparent that a com¬ 
plaint is of an ofTenre frilling within s. 468 fb) 
of the Code of Criminal Proredure fAct X. of 
1872 ), and that U is xn:uic without sam-tion, 
the Magistrate i.s not compctenl to enturtain 
it,—P ro., Fi-b. Ki, 1875 . 8 Mad, H C. R Ap. 
3 . 

libiLU that the sanctii>n refiTred to in ss. 4 r >8 
and 469 ot Art X. ol 1872 , whi*n gl\Ln by 
any of the Courts empowered under ti v Act. 
cannot be disturbed by a snprrivjr Cnwtt. 
J^cr Turner, Offg. C J.. and I'ear'^uti and 
Oldfield, JJ.— VVhiMi saru-tion is rrfuMul 
one of the Ctuirts, the refus'd doe^ not, di- 
]>r ve the other Courts oi the diM retiou g>vir» 
to them. PrrSpankie, f.— When sanctuvn is 
refuswl by rm*-of the Courts, th«- refusai does 
not deprive the superior C'ourts of the di.MTo- 
tion given to them -—Uahkmwm.mi Kh.\n’ 
kEN.N*E, I. I.. k., i All. 17 . Turner. OlTg 
C.J., and Pearson. Spankir-. and OUlField, JJ. 
July 3 , * 875 -. 

A coNVicriON baling bet-u set a-.icii: .ms ar¬ 
rived at K'ithout jurisdirtion. no s.iiefittn to 
the prosecution ha>ing been obtained from 
the Court against which the yffener vvas eom- 
mitted, formal sanction was obtained the ac¬ 
cused re-arrested, and, uitboui inking eall»-d 
upon to plead, ordered to undergo the sentence 
previously passed, //c/t/ that the whole of 
the,se prooet'dings were illegal. — Is tmk 
Matter ok Enoo Kiiansamam. 24 \V. K 04 . 
[Kemp and Glover, jj. Nov. 9 , 1875 .j 

fx 1873 , P and two othet** obUuned a decree 
against S in the BomUiy Ci^uri of SmmI] 
Causes. For the enfors'etnent of this dcrrec. 
they prc.sented to the DiStru t judge of 'Phana 
on RppltTAtion in the form prcseribfHl by 5 . 
212 of the Code of Civil PrtKvdurc. «ilU:ging 
that the Judgracnt-iiebtar had two salt-pan-s at 
Trombay, in the Thana district. The ap¬ 
plication did not, however, on the face of it, 
state whether it was made under the Civil 
«procedure Code or under Act IX. of 1850 . 
'The Judge entrusted ihc application for exe- 
Cation to the Subordinate Judge^ who ordered 


[3bo. »9^. 

an attachment and sale of these salt-pans. 
In- the course of the proceedings which fol¬ 
lowed. the Subordinate and District Judges 
considered that J N had given and fabricated 
falst evidence. On the 25 th October 1875 , 
the District Judge gave his sanction for the 
prosecution of J N and others. J N prayed 
the High Court to annul the sanction, allying 
in his petition that the proceedings before the 
Suliordinate judge were, ad initio, coram non 
Juilitc, ns he hiid no authority to attach and 
sell immoveable property m execution of a 
dce.rce of the Bombay Court of Small Causes. 
Ilchi that, olthough the Court of Small 
Causes at Bombay has power to enforce its 
dircree ng.m st movr^iible property only, yet, if 
th.it decree be tr.nnsmitted to a Court to 
whii h the Code of Ciiil Procedure applies^ 
the Litter can. under s. 287 of that Code, en¬ 
force ii against inimovt-able property also. 
{>tic/rc .— Whether a Court executing the 
decree of a SnudI Cause Court under s, 78 of 
Ac; IX. of 1 S 50 could enforro it ag;dn.st im- 
mov( -ibli- piupi rty r i/M. also, that the Dis- 
tti(t Ji:dgi quite within his province in 

g;vi;*g hi*. 5 ari<fion to the pro:!iecutjOR. la 
/w'l.* Jf.jya* Ilihrc »11 nreported), West and 
Nan-ibliai H.iridas, JJ., held that the High 
Court bad no .'u'lhorily to interfere with the 
d M'rrlion to grant :i Moiction for prosecAition, 
e\en in a case in whirh the High Court would 
not h;iv** granlt-d thi* s,inrtion itself. See also 
on '-ilbie*'! IUi.y'<aiuUah v, Hninic, I, L. 
U,, I All 17 —In FT Jk.jivan N’anabhai, I- 
R . I Bom 82 . W'es. and Xanabhai 
H.indis, ]]. J.in rp, 1876 ^ But .sec s. ' 95 r 
Cede of Crtinu al Procedure. 1898 . 

WiiKKF the High Cojrt sanctions a pro¬ 
secution f<ir pi'rjuiy. it is implied that the 
proper legal procf-durc will be adopted, and 
the proceedings msiitutfd in a Court having 
lui iNdii’tiOn io entertain the charge.—K eerut 
S iN^H r. .\Ak.\iv l\\ksK£;, 25 W. R. 14 . 
.Clover ;.nd MitU-r^ JJ. Jan. 3 i, 1 S 76.2 

VtYu the purpose:, of s. 49 S of the Code of 
Crimiti.il fVocrdnre \Act X. of 1872 ^, A Ma¬ 
gistrate of the fit St class is subordinate to the 
Magistrate of the d'strici. A sanction given 
by the latti-r te pro.seruto .a person for inten- 
11 onally giving false evidence before the former 
is therefore legal and siifificicnr, notwithstand¬ 
ing the rcfu.sal by the former to give such 
sanction himself. Srniblr. - That the Ses'^ions 
Ctmrt has not power to give such .sam'tion.— 
iMrEK.M'P.lV r. PAnMAXAnH P.vi. 1 . 1 — 2 

Bom 3 S 4 . rMelvill and Pinhey, JJ. Oct. 4 , 

1877-: 

Section 466 of the Code of Criminal Proce¬ 
dure (A^'t X. of 1873 ), extends to all acts os¬ 
tensibly done by a public servant, «>., to acts 
which ivould have no special signification, ex¬ 
cept as acts done by a public servant; tberetore, 
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a mahaikari,charged with fabricating the pro¬ 
ceedings of a case decided before himself, 
could not be tried on that charge, except with 
the annction specified in that section. Para. 
I of s. 466, which mentions a sanction by 
Government or Its deputy, Is Intended to 
apply, at least chiefly, to the cases of persons 
speciaJJy responsible to Government, such as 
accountants who have failed in thrir duty; 
and para. 2, which speaks of sanc'tion by Go¬ 
vernment alone to persons professing to exer¬ 
cise (’ertain authority, and wiih that pretext 
doing an act which is impeached by a subject, 
OD the ground uf its being wholly unwarrant¬ 
ed, or of an excess or impropriety of some 
kind. A mahalkari fails within the class of 
public servants I'onteniplatcd m para. i of s. 
466. A sanction for his prosecution by the 
District Magistrate is therefore sufficient. 
For the purpose of sand ion ing a criminal 
prosecution under s 468 of the Code of Cri¬ 
minal Procedure (A6t X. of i872>. the Court of 
the Subordinate Judge is subordinate to that 
of the District Judge, notwithstanding that the 
subject-matter 0/ the litigation iti tlie formei 
Court involves more than Rs. 5.000. and an 
appeal lies direct to the High Court from the 
decision of that Court in that matter. A pro¬ 
secution commences when a complaint is 
made, the reception of the ('omplaint being a 
Stage of the judicial proceedings towards con¬ 
viction.— ImpEKATRIX V l.VKSH>!VN S \KH.\- 
RAM, I. L. R., 2 Bom 481. VW.st and 
Pin hey, JJ. Dec jo. r^^77. 

Held ^Oldfield, J., dissenting; that, for the 
purpose of a 408 of A£t X. of 187^. a Ma¬ 
gistrate of the fir^t clas-^ !■> subordinate to 
the Magistrate of the district, ind l on^ioiiueiit- 
Jy application for sanction to prosecute a 
person for intention.'tllv giving f iNe evidence 
before the former may. where sm h sinrtiun 
is refused by the former, be m ide to the latter, 
and not to the Court of Session, which has 
not power to give such,, s'lnction —In the 
Matter ot Gvk Dasal. 1 . I., R., 2 All. 205. 
rSCuart, C j.. and Pear.scin. Spankie, and 
Oldfield, JJ. Mar 27, 1879 : 

L MADE a rompUint againstS by petition, 
in which he only charged S of having com¬ 
mitted offences punifthable under ss 193 and 
218 of the penal Code, but in w'hirh he al>o 
,‘n‘{:u>pd S of acts which, if the accusation had 
been true, would have amounted to an offence 
punifthable, under s 466 of that Code, with 
seven years' imprisonment. The Magistrate 
inquired into the charges .against S under ss 
193 and 3 iK of the Penal Code, and directed 
his discharge. 1 . then applied ro the Court 
of Session to direrl S to be comiTiitfcd for 
trial, on the ground that he had been impro¬ 
perly di^harged, which the Court of Session 
ittd; and S was committed for trial charged 


under s. 218 of the Code, and was acquitted 
by the Court of Session. The Court of Ses¬ 
sion then, under s. 47^ 

charged L with offences punishable under ss. 
193, 195, 211, and 211 and 109 of the Pena] 
Code, and committed him for trial. //Wd 
that Such commitment was not bad by reason 
that an offence under s, 193 of the Penal Code 
is not exclusively triable by a Court of Ses¬ 
sion. Held also per Stuart, CJ. (Spankie, J., 
doubting).—That the High Court is com¬ 
petent, in the exercise of its power of revision 
under s- 297 of A^t X. of 1B72 to quash 
a commitment made by a Couit of Session 
under the provisions of s. 472 of that A6t (or 
s. 477 of the Art of 1862). //Wrf also, per 
Spankie, J —That the Court of Session was 
( umpetent notwithstanding that L bad only 
charged S with offenres under ss. 193 and 318 
of the Penal Code, to charge I. w'ith offences 
under s<>. 195 and 211, if such offences had 
come under it'* rogni/.ance. — EMrKES.s r. 
I.ACMMAN SiNCr, I L R., 2 All. 398. I^Stuart, 
C.J., and Spankie, J June ii. 1879. J 


A PERSON who makes a false statement 
upon o.'ith before a pulice-patel acting under 
■s. 13 of Bom. Art VI 11 . of 1867 gives false 
evidence within the meaning of s. 191 of the 
Penal Code, and is punishable under a. 193; 
but hi> tri:il for that ofTenre requires no sanc¬ 


tion, a polire-patel not being a Criminal Court 
within the definition of s. 4 of the Code of 
Crimiinl Prijeedurr {Art X of 1872). although 
otTenres under rh ro of the Penal Code, com¬ 
mitted before tlin sarm: offivor. cannot be tried 
without a sanction.—]MrKKAiui.x v. 1rb\s\pa, 
I I. R.. 4 Bom 479 ‘ M. Mclvill and F. D. 

.MelviM. JJ. April 29. 1880 
An instruction to the Magi.strate of the dis¬ 
trict by tho Court of Ses.sion, contained in 
the concluding sentence of its judgment in a 
ra.se tried by it to prosecute a person for 
giving false evidence before it in such case, 
does not amount to sanction to a prosecution 
of .surh person for such offence within the 
inctining of s 468 of Act X, of 1H72, that 
sertion (468^ supposing a romplamt. or at 
least .an application for sanction for a com” 
plaint. V\Mieri‘ a Court thinks that there is 
sufficient ground for inquiring into a charge 
mentioned in f* 467^ 468. or 469 of Act X. of 
1872. it .should proceed under s. 471 of that 
A^t (or s. 47C of the new Act). AUentiofi of 
th».‘ Court of Session in th’s c.asc dtrerttid 10 
QiiPrn v. /iaijifn Lai i 1 . I.. R , I Cal- 450) —• 
Kmphkss V. CionAKOHAN Das, I L. R., 3 All. 
62. Pearson. J., ]ut\fi 36, 1880.J Referred 
to in /r rc Bawr^i l.aL 1 L. R . 18 Alt. 913, 
infra. 

The Courts that have jurisdiction to gi^t 
a sanction to proceedings under «. 488 of Act 
X. of 1873 are the Court before which the 


[ >62 J 



Chap. XI.} 


FALSE EVIDENCE, &c. 


[S«J. te^ 


thence was^ allayed to havo baen committedj 
and the Courts to which such Court is sub* 
ordinate. Per Garth, C,l-—Where a case 
settled without evidence being gone iutOp the 
Court in which the suit was brought, even if 
it have power to sanction criminal proceed¬ 
ings against any of the parties to such suit 
under s. 468 of Act X. of 1872 is guilty ol 
great impropriety and indiscretion in so doing, 
inasmuch as it can have had no opportunity 
of judging of tho hotid fides of the cl aim or 
defence. Sernhlc. — A petition presented 
under Heg. XVII. of i86u, not requiring 
verification, cannot, from the fart of its being 
verified unnecessarily, be made the subject of 
a prosecution for giving false evidence.—Is 
TMS Mattbkof Kasi Cmunder Mozumd^r 
J uoGUT Chunokr MozrwoAR V. Kasi Chun¬ 
der Mozumoar. 1 , 1 -. R, 6 Cal. 440; 7 C. 
L. R.33. Garth,C.J...ind Maclean,]. Sep. 
2 g, i^*> I Dis.sented from in Shtii,hi Ku¬ 
mar Dey V Shashi Kinnar Dey, 1 L. R , ly 
Cal. 345, ifij'ra; and approved in Zautimiar 
of .S'lVnA^rj V. ijuttn, i I-. R . ti Mad, 2y, 
infra. 

The Mamlatdar> Court, constituted by 
Bom. Act Ill. of 1S76, ih a Civil Court with¬ 
in the meaning of s. 468 of the Code of Cri¬ 
minal Procedure ^Act X. of iBy-)- Therefore 
a complaint of an oHcure mentioned in that 
section, when such offence is committed be¬ 
fore or against the Mamlatd.ir 'i Court, .shall 
not be entertained 111 the Criminal Courts ex¬ 
cept with the sinctinn of the Mamlatdar's 
Court, or of the High Court tu which it is 
subordinate.— /« rcS wwi I. J-. R., 5 Bom 
137. '"Kemball and MclviU. J.!’ Sep, iSSo.j 

When .a Sessions Judge on appeal .annuls 
the C€>nviilion of a Magj.strate ftir want of 
jurisdiction, and omits tu order .a re-trial at 
the time under s 2S4 of the Criminal Proi'e- 
dureCode '.A,ct X.of he is not precluJ- 

ud, by virtue of s. 464 of the Codi of 1S73 or 
s. 367 of the new C'odtj, from passing '*iii'li 
an order subsequently. The oiderannulling 
the conviction in such a case does nut Hmouut 
to an I'lcquittal. Where sauctiun i.s givt'n for 
a prosecution fur perjury, and the case tried 
by nn incompetent Ccnirt, and the coiivn'lion 
quashed on appeal, a rojripetent Court nny 
re-try the prisoner upon the subsisting sanc¬ 
tion without any order of the Appellate Court 
by whom the conviction is quashed. The 
evidence of a witness, given in a proretding 
pronounced to be t'Oram ttmt judtrF. (‘annot 
be used nndcT h. 33 of the Kvidcncc Act. if 
the witness is dead on a re-tnal before a com¬ 
petent Cuiirt. R charged A with breach of 
trust, and S gave evidence in support of the 
charge. A being acquitted. R was tried for 
making a false charge, and S for perjury. Nrld 
(I) that the depositions gi\en by witnesses 


in the first case could be used against R In the 
Second case, but not against S, under 8. 33; 
Evidence Act; ts^that the word “ questions” 
In s. 33 does not mean " all the questions," 
and that, though additional issues were in- 
Voiced in the second trial, yet the evidenc.e as 
to the issues common to both trials was pro* 
perly admitted at the second trial against R. 
—/a re Rm«i I- i- R-. 3 Mad. 48. 

rinnes and Muttnsami Ayyar, JJ. May 2 
1881.] 

On an application to a Mun.sif for .sanction 
to prosecute, the following order was made 
upon the petition ■ *' If the petitioner thinks 
there is sufficient evidence against A, 1 have 
no objei'tion to give such sanctiorft" Held 
that the order w.is not n sufficient sanction to 
support ft prosecution—jAorN.ATH Hazra 
T'. ANNOOA f^ROsAO SlRCAK, ft C. I.. R. 53. 

' F'rinscp and O Kinealy. JJ, May 22, 1882.] 

It is competent for a Court which has 
granted sanction to a prosecution under s. 195 
of the Criminal Procedure Code to give a 
fresh sanction, if the one previously granted 
has expired by efflux of time. The limitation 
of six months mentioned in s, 795 moans that 
a -Magistrate shall not take cognizance of a 
case under a sanction which is more than six 
months old, not that the whole prosecution 
must be romplrteil within that period. Held. 
therefore, inhere 'i.'inction to a prosecution 
had been gr.inted under s. 195, and the prose- 
cutiiin had been instituted, and the Magis¬ 
trate, in ronsci|Uence wf evidence of the com¬ 
plainant not bviiig procurable, had ordered 
" the case 10 be slu I^cd for the present/ and 
the compla:naiit, afti r the s'.x niunths men- 
t’oned in s TO_s b.id expired, applied to the 
Magistrate to re-open the proceedings, that 
it was competiMit for the .Magistrate, having 
once taken cognizance of the case, and it 
St. 11 n-m.-ilning on hi^ tile undetermined, to 
trike it up again at any nunnent, ar.d proceed 
With the prosccut.on without frf'sh sanction. 
— Is J MR M \ I 1 KH (M (jl I Mi SiNOH I’. DeBI 
I'kosm). II R , O All 4S- Straight, 
Odg. C J- July AS, ibS2.. 

Os .in application fur sanction to prose¬ 
cute under s. 4jt)8 of the Code of Criminal 
Rrocedure (Act X. of 18721. it is not roiripe- 
tenc to the Court to go beyond the record in 
deteniiinnig whether or not sanction should 
be granted when the record itself discloses no 
fuund.ilioM for the cliarges. /a re Kasi 
Chundrr MoF<i,iodar iJ. L, R., (> Cal- 
approved. —Zaminh.vk of Sivauri r. Qi’ERN, 
1 . 1 -. R., 6 Mad 29. rinneS. Oftg. C.J., and 
Kern.'in. j. Aug. 30, 1882.^ Dissented 
from in Shashi Kumar Dry v. Shashi Kumar 
Dvy^ i 1 .. R., 19 Cal. 345. infra. 

The Court of an Assistant Collector is 
not subordinate to that of the Magistrate of 
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the district within the meaning of s. 195 of 
the Criminal Procedure Code. Sanction to 
prosecution granted under s. 195 should 
specify the Court or other jplacc in which, 
and the occasion on which, the oifence was 
committed, and such sanction should not be 
granted without a preliminary inquiry, where 
such inquiry is “ necessarywithin the 
meaning of s. 476 of the Code. Where 
sanction to tlic prosecution of a person for 
the offence of using certain evidence known 
to be false was granted by a Court to which 
the Court in which such evidence was used 
was not subordinate, and such sanction did 
not specify the piaro in which, and the occa¬ 
sion on Which, such offence was committed, 
and the Court granting the sanction did not 
make any preliminary inquiry, although such 
an inquiry was “necessary,” in the wiish of 
s. 4.76 of the Criminal Procedure Code * //c/./ 
that the indispensable preliminary conditums 
of s. 195 of the Code being ivauting to the 
prosecution, the committing Magistrate was 
incompetent to entertain the case and the 
commitment was illegal, and should he 
quashed. J/elJ, also, that the fact that 
there was not any evidence to connect .such 
person with the use of such f.ilsr evidnu'e 
was a defect in law siifhcjenl to jiiNt.fy the 
quashing of the commitment.— 

NarotaM Dkss, I. L. R . 0 All. 98. 'rvrrell, J 
Oct. 2, 1883] 

In a suit on a bond instituted in the Cour' 
of a Munsit. the qiie.stioii whether ihi* defend¬ 
ant had executed the bond or no' vi.'i'i refer¬ 
red to arbitration. The* arbitr itiun deeuh d 
that the defendant had not cvecut'il tin 
bond, and that it was a furgeiy. The Muii'iif 
dismissed llie suit in .uMjahim e with the 
award. The defendant thi n applied to l)ie 
Munsif for sanction to prost'eute thr- pLiintitt 
without specifying in his appl'e^Merp th<- 
offences in respect of wiucii he des.red Im 
prosecute. The Munsif granted sanctom, 
merely observing that there wire suflir^ nt 
grounds for sanctioning the prosecution with¬ 
out giving any reasons or S[K‘r dying the 
offence or offences in respect of which v ine 
tion was graiittxi, I/eitJ that the terms m 
which the MunMf had given his sanction to 
a prosecution were not sufficiently exphc'n 
and that he should have mentioned Ihi- section 
or sections of the FViial Code under which he 
authorized criminal proceethngs to be taken, 
as also in a gen»rai wav the offence or 
offences to he i harged, th#^‘ dale Cif commis¬ 
sion, and the place where committed F urther 
that, as the Munsif himself hiid not deter¬ 
mined the quesiion of forgery in the suit, he 
should have made Rome enquiry to s.'itisfy 
himself that there witl* UMterials to justily 
a prosecution—Is THK Mmtkk of Rarso- 


TAM Lal V. Bijai, 1, L. R.., 6 All. loi* 
[Straight, ]. Oct 23, 1883.] 

A ^^AN(;l'lo^ to a prosecution for giving 
false evidence, granted under s. 195 of the 
Criminal Proctdure Code, should specify the 
place where, and the time when, the alleged 
false evidence was given, and in substance 
the a.ssignmcnts of perjury, as also the sections 
of the Pvtml Code under which proceedings 
are authorized —In the Matter or Har- 
DiAL V. UrRo.\ Pkasad, I. L. R., 8 All. 105. 
[Straight, J Oct 27, 1883.] 

BhbOKE granting a sunction to prosecute 
under s. 195 of the Code of Criminal Pro* 
cedure, ii Court is bound to satisfy itself that 
an uhcnce has been committed; but it is not 
bound to hold any inquiry as to all the per* 
.sons who may be implicated in such offence. 
—Jn rc tidviNDAN, 1. L. R,, 7 Mad. 324. 
;_Hiilchms, |. l>ec. 18, iSHj.'j 

A District Ctu RT has juri.sdiction, under 
s. 195 of -he Code of Criminal Procedure, 
to revokf or grant a sanction granted or 
rcfiisril by a Subordinate Judge's Court — 
V't.\K.\TA z\ Ml TTL's.\.Mi. 1. L. R., 7 Mad. 314. 
^Turner. C.J.. and Hr.indt, J. Keb. I2, 1884.] 

A Si. li-UH isio.N\L M.\gi&tkate, after penua- 
lug ihu rnlcndnr of a rase tried by a Magis* 
irate subordinate to him, send for the record, 
and passed an order under 5. 195 of the 
Code of Criminal Procedure, samtioning the 
pruscrution of a witnesi in the fvise for per¬ 
jury. that the order was illegal.— 

ye ki:n’-K,mi*kkss Ki-pi-r I. h. R.. 7 Ma<L 
560. _ Kern an and Muttusami Ayyar, JJ. 

Aug J5, 1884^ 

A s\Nciios to prosecute, when applied for 
subM.qiurrii ly fo the trrmin.atiun of the pro- 
ccudiiigs in course of which the offence is 
alleged tu h.kve been Committed, ought not to 
be gr.iiiud. unless the person agruinst whom 
the sanction is applied for had had notice of 
the applu'.itiuu, and an opportunity of being 
heard.—Aniui.AKn Sinoh v. Khi'd Call. 
1 1. rc, luC.'il. noo Field and Norris, JJ. 
Aug. ly, 1SS4 J Rut .vt; in the hi titter t>f 

Kri\hn^tnun 1 Pov, 1. L. R., 12 Cal. 56, 

Sanction was granted to proaecutf* a 
defendant for forgery and perjury alleged to 
have been cummittiAi by him m a civil suit 
which was decided against him on the a2nd 
August <882. The defendant then p r ef erred 
an appeal, which was dismissed on the 9th 
Augu.st 1883. The plaintiff commenred cri¬ 
minal proceedings against the delendant 
under the sanction on the 23*^^ 
but such pro/‘eediikgs having cummenc^ 
more than six months after tlie date of the 
sanction, the charge was disunissed. The 
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plaintiff then, on the aotli Auji^ust 1884, 
applied for a fresh sanction, which was 
tprantod dn the 13th April 1885. Held that, 
assuming that the Munsif who j^anted the 
fresh sanction had power to do so, as to 
which the Court expressed no opinion, such 
fresh sanction should not have been granted, 
unless some explanation was given for the* 
omission to rommence proceraings within 
six months; and as no such explanation was 
given, or any special grounds shown why a 
rresh sanction should be given, the Munsif did 
not exercise a sound jliscretion in granting 
SRich fresh sanction, and ronsequently his 
order was set aside.— Jovdeo Sinou v. Haki- 
HAR Pbksh.\i) iSiNoH, |. L. R., 11 Cal. 577. 
[Mittcr and Norris, JJ. May 22, 1885.] 

On the 2nd August 1884, a Munsif, who 
was of opinion that, in the course of a suit 
which had been tried before him. certain 
persons had committed uffirnecs under ss. 
193, 463, and 471 of the Penal Code, and 
that the prosecution of thesi^ persons wii.s 
desirable, made an order which hedcscntK'd 
as passed under s. 643 of the Civil Pro- 
cedure Code, and in which he directed that 
the accused should be sent to the Magis¬ 
trate, and that the Magistrate should in¬ 
quire into the matter. In May 1H85, upon 
an application by one of the accused to the 
District Court to “ revoke ibi sauetion for 
prosecution granted by the Munsif." it was 
contended that the “ saiietiun “ had expired 
on the 2Rd F'ebniary <885, and had eeased 
to have effect. Held by the Kidl Ilench that 
the Munsif*s order, whether it was or was 
not a sanction, was :i suffieictil "complaint 
within the meaning of s, 195 of the Criminal 
Praci*ilurc Code, and that the limitiition 
period prcscrilH-d by that sc-etion was ap¬ 
plicable to the case. Per iVthcrain, C.J., 
and Straight, J.—That, considering that s. 
C43 of the Civil Procedure Code w.is closely 
similar to s. 476 of the Criminal Proceduio 
Code, the bfiinsif's order might be taken as 
having been passed under the latter sectiim. 
Also/cr Pethcram, C.J., and Straight. J.-- 
The words in s. 195 of the Criminal Pro¬ 
cedure Code, “except with the pivvioas 
sanction or on the complaint of the public 
servant concerned," must bt' read in con¬ 
nection with N. 476, which was enacted with 
the object of avoiding the inconvenience 
which might be caused if a Munsif, or a 
Subordinate Judge, or a judge, were obliged 
to appear before a Magistrate, and make a 
compfAint on onth, liJ^ nn ordinary rom- 
platnant. in order to lay the foundation for a 
proMCUtion. The language of s. 476 in- 
dtentes that, where a Court is acting under 
ft. 195, a complaint in the strict sense of the 
Code ift not r^ittfcd. .^nd that the procedure 


therein laid down constitutes the ^^com¬ 
plaint “ mentioned in s. 195 .—Ishki Prosad 
». Sham Lall, i. L. R., 7 All, S71. [Pethe- 
rnni, C.J., and Straight, Brodhurst, and 
Tyrnill, JJ. July 4, «88s.] - 

No notice is necessarp to the person 
against whom it is intended to proceed, be¬ 
fore the Court before which the alleged 
ofTuric'e has been cominitted can, under s. 
195 of the Criminal Procedure Code, sanc¬ 
tion a complaint being made to a^afffs- 
tratc regarding one of the offences specined 
in that section.—I n the Matter uf Krisu- 
NANUND Das; Krishnani^nd Das v. HARt 
Beka, 1 . L. R , 12 Cal. 58. [Pigot and 
O'Kinciily. JJ. Sep. 22. 1885 -] But see 
Abhilixkh v. Ehub Lall^ 1 . L. R., lO Cal. 
I TOO, injru. 

Is cases not of the kind contemplated in 

3^7 ^he Criminal Procedure Ctxle (Act 
X. of iSHj; It IS not competent to a Magis¬ 
trate holding a prebrninary inquiry to tender 
a pardon to the accused, or to examine him 
as .a witness. Statements made by the ac- 
cn&(.d. in the course of such examination are 
irrele\ant, and, if subsequently retrai'ted, can- 
ii«>t be used against him, or subje<rt him to a 
pro.scriition for giving false evidence under 
s. ol the I'enal Code (Aft XL\'. of l86o). 

V. ;/.■ Hmantii [1 I., R., 1 Bom, 6io) fol¬ 
lowed. When a pardon is legally tendered 
It) tin* .iccii.sed under 337 of the Criminal 
IVoct-dure Code fAct X. of 1882), and the 
acclist’d mnki-s a statement on oath which 
he retracts in a .subsequent judicial proceed¬ 
ing. ,1 proper saiirtiou is necessary for a 
prosecution for giving false evidence on each 
iiranch of the alternative charges, lit re 
Itiilaji .ViViircm ill Uoni. H. C. R. 74) fol- 
lowetl. Such sanction ran only be granted 
before, and not after, the cemmenrement of 
the proseculioti.—QrRFN-EMCKKSs v. Dala 
[ i\ 1 . I.. K., 10 Bom. 190. ^Birdwood and 

jardine. J]. Dei*. ID, 18S5 ‘ 

A roiJCB-CDV.srAm.B taking down a sutc- 
mmi under s. lOi of the Criminal Procedure 
CiKle is not n Judge, nor is the pL'ice where 
he officiates a Court. His sanction is, there¬ 
fore, not necessary, under s. 195 
Criminal Procedure Code, to a prosecution 
for a false statement made to him, whether 
the charge be framed singly or alternatively. 
—(Ji.'HKN-Euckkss V . Ismail •aalixd Fataru, 
1. L. R., 11 Bom. 6.S9- West and Birdwood, 
JJ. April S, 1887.] 

S. 195 of the Criminal Procedure Code 
^Act X . of 1S82) distinguishes between the 
sanction grunted bv a Court to a prosecution 
bv a private individual and a complaint made 
by the Court itself. A superior Court to 
which such Court is subordinate may revoke 
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the sftAction granted in the former case to 
the Mrvate prosecution, but it has no power 
in the latter case to set aside a complaint 
duly made by a subordinate Court.—Q ubbn- 
Empress «. Rachappa, 1 . L. R., 13 Bom. 109. 
[Birdwood and Parsons, JJ July 5, xS^.] 

A Civil Court granted sanction, under s. 
195 of the Code of Criminal l^ocedure, to 
the defendant in a suit to prosecute certain 
witnesses for perjury. The defendant died 
without having preferred a complaint. His 
brother thereupon preferred a complaint, and 
the Magistrate dismissed it under s. 253 of 
the Code of Criminal Procedure, on the 
ground that the sanction died with the de 
fendant. The Sessions Judge held that the 
sanction was alive, and directed the District 
Magistrate to make further inquiry under s. 
437 ' Eeld that the Sessions Judge was 
right.^y« Thathayva, I. L. R., 12 Mad. 
47. [Collins, C.J*, and Parker, K Sep. s. 
1888.1 ^ I ^ 

A KEt.isTR.\H. acting under the Registra¬ 
tion Act, ss. 72-75, is a Court for the pur¬ 
poses of the Criminal Prot'cdurc Code, s 
195.— Atch.^vva t, Oanoavya, J. L R , 15 
Mad. 138. [Collins, C. |., and Muttnsami 
Ayyar, Parker, and Shephard, j[. Jan. 22, 
Oct. 13, 1891 ; Jan. 8, 1892 ] 

It is competent for a Civil Court before 
which a case may have been settled without 
any evidence being gone into, and which has 
grounds for supposing the offence of the 
nature referred to in s. 195 of the Code of 
Criminal Procedure has been committed be¬ 
fore it during the pendency of such case, tu 
make a preliminary enquiry, and thus satisfy 
itself whether a ^rimd-facu* case ha^ been 
made out for gninting sanction, and, if .so 
satisfied, to grant sanction for tlie prose4*iiiion 
of the person alleged to have committed 
such offence. A s-metiun granted after sui h 
preliminary enquiry, and based thereon, is 
not illegal. In re Kasi ('hunder Mosumdur 
(I. L. R., 6 Cal. 440) and Zamindar of Siva- 
girt V. The Queen (I. L. R., <5 Mad. 29) dis¬ 
sented from on this point.— Shashi Ki mar 
Dey V. Shasht Kumak Okv, I. L. R., 19 
Cal. 345 - [Norris and Ucvx^rley, jj. Jan. 

27. 1^2] 

The High Court has jurisdiction to inter¬ 
pose in the case of an ordLT made by a Court 
under s, 476 of the Criminal Procedure Code, 
and has also the power to determine whether 
the discretion given by that section has or 
has not been properly f'EtTcised. In the 
Matter of the Petition of Kke^i Nath Sikdar 
V. GirUh Chunder Mukerjee ( 1 . L. R., 16 
Cal. 730) relied on.—CuALOHiRi Mahomeo 
Izi^MUL Quben-Kupkess, 1. L, R. 

20 C^. 349, LP»got and Rampini, jj. Aug, 

10, 1893.] IT I JJ s 


The proceeding under s. 195 of tbe Code 
of Criminal Procedure, by whicli an order 
granting or refusing to grant sanction to 
prosecute may be set aside, is a prooeedlvg 
in revision, and not by way of appeal.*^ 
Mehdj Hasan v, Tota Kam, I. L, R^ ^5 All.' 
61. [Knox, J. Nov. 19, 1892.] 

Thk Bengal Tenancy Aft does not author¬ 
ize a proceeding calling upon a person to 
show cause why he should not make Over 
documents and papers belonging to an estate 
of which a common manager has been ap¬ 
pointed. A person giving false evidence in 
such proceeding cannot be convicted under 
b 193 or s 199 of the Penal Code.—A pdul 
Majio V. Krishna Lal Nao, 1 . L. R., ao 
Cal. 724. [Trevelyan ,and Rampini, JJ, 
Aprd 13, 1893.] 

A .s.\KCTmN to prosecute for giving false 
evidence should specify clearly the Btate^. 
ment alleged to be false, so that the person 
sought to lie charged may be dcfmitely in¬ 
formed what ib the criminal act alleged 
against him .—Jn re Jivan Amraiuas, 1 . L. 
K., 19 Bum. 3(12. [ jardme and Kanade, JJ. 

Mar. 29, i8<>4. [ 

SANCTtON to prosw'ute R for offences un¬ 
der ss 193 and 471 of the Penal Code, com- 
luttted in the course uf a judicial proceed¬ 
ing, was granted on the 5^h SeptemU^r 
and the prosL^ ution was commenced 
before the Magistrate on the 7th March 
1894, the 4th March being a Sunday, and 
the 5th and 6th Court holidays. K was 
rcimniitted to the Sessions. l/etd that as 
.s 7 of Act L of 1887 duos not apply to the 
Code uf Criminal Procedure of 18S2, and 
there is no provision of law by which the 
period provided by n. 195 during M'hicb a 
s.inrtioii may renuain in force can be ex¬ 
tended by reason of the period expiring 
during Court holidays, the proceedings of 
the .Magistrate were without jurisdictiori, 
and the commitment must bKi gashed. 
Neid^ further, that s. 537 of the Code of 
Criminal Proreduro wa>i not intended I0 
override the provisions of s. 195, nor can it 
be .said that there hA.<i not been a failure of 
justice in the prosecution of a person after 
the fkcriod for which the sanction was In force 
has expired. — Raj CHUMoeit Mo/Umoar v . 
Cock Chlnobr Mozumoar, 1 . L. R., 22 
Cal. 176. Lpetheram, C.J., and Beverley, J, 
Sep. s. 1894 J 

Where sanction to prosecute is granted 
in respect of perjury committed in the 
course of a civil suit, the valuation of such 
civil suit is immaterial to the question of 
the Court to which an appUcatfon uiider 
s. 195 ol the Code of C rimtnal Procedure lor 
revocation of the order granting sanction 
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Will lie.^^AMGA Dbi V. Shrr Singh, 1. L. 
R., 17 All. 51. [Blair, J. Oct. 22, 1894.] 

In matters relating to the grant of sanction 
to proaecatjon under s. 195 of the Criminal 
Procedure Code (Act X. 01 1882), a Court is 
receded as subordinate ” to another Court 
where the latter is the Court to which appeals 
from the former ordinarily lie, lie in the 
majority of cases Though the decree in the 
present instauc*: was appealable to ** Her 
^jesty in Council/' still, as appeals from the 
Court of the Record of Rangoon ordinarily 
lay to the High Court, the former was held 
to be subordinate to the latter Court within 
the meaning of the section, fn rc Anant 
Hfimchundra Lotliketr L. R., 11 Bom 438) 
followed.— Madi'r.w Pilla> Eldickfon, 
I. L. R., 22 Cal. 487, I Norris and Beverley, 
JJ. Feb. 13, 1895.J 

Thk District Forest Officer applied letter 
to the District Magistrate to take such action 
as he deemed lit against one Subbaray.i Pillai, 
who, for reasons stated by the District h'ure.st 
Odi^t, was suspected of luwing abetted the 
offence of giving false evidence in the course 
of proceedings instituted on tKthalf of the 
Forest Department in the C'oiirt^ of a StTund- 
class Magistrate. The District M.igistrato 
had previously directed that .ill appeals from 
the Second-cla-ss Mugistrate should be heard 
by the Deputy Magistrate, but he passed an 
order himself, whereby he (i) sanctioned the 
pTO.sccution of SubWaya Pillai, and { 2 j 
directed that it should t.ike pl.ico in the Court 
of the flu'id Assistant Magistr.'fttc. Ht-M k 1) 
that the District Magistr.jte had no jurisdic¬ 
tion lo sanction the piosecutiun for the reason 
that he was not the ordinary appellate author¬ 
ity; (2) that the MX'ond part of his order was 
irr^uhar for the reasons that it was not 
authorised by tbc Crimin.il Procedure Code, 
s. J95, and he had no jurisdiction Lo act under 
s. 476, slnct* the alleged offence was not 
brought to his notice in the course of a jndici.il 
proceeding.— Qvkkn-Empkkss S’Jnii.vRW.v 
PjLLAl, L I-. R., 18 Mad. 487. ^ Collins, C. j., 

and Parker, J. Fob. 27,1895. 


Both the Sessions Judge and the District 
Magistrate are competent, under s. 437 of the 
Criminal Procedure Code, to order a further 
enquiry; bat the Session.s Judge ha.s no juris¬ 
diction to review an order made by the District 
Magistrate under that section refu.sing a 
further enquiry. It is open to the Sessions 
Jud^ to tci&t thn matter to the High Court 
uhmt s. 438. If aix months expire after the 
grant of sanction under s. 195 of the Criminal 
nooedure Code, and no prosecution is com- 
mnneod under it within that time it is not 
open to the prosecutor to procure a fresh sanc¬ 
tion, and to institute proreeding.s upon such 
fresh sanction. Thu words six months from 


the date on which the sanction wax given ' 
must be taken to mean six months from the 
date on which it was given in the first instance, 
and not from any subsequent date on whicll 
the purport of the order might have been 
repeated. The Munsif who tried thq suit out 
of which the application for sanction arose 
refused to sanction any prosecution; the 
Munsif who originally sanctioned the prose¬ 
cution was a different officer, while the Munsif 
who gave the fresh sanction was neither the 
Munsif who tried the case, nor the Munsif 
who sanrtioned the prosecution originally* 
Sembte .—Under these circumstances, it is 
extremely doubtful whether the sanction was 
buch as is contemplated by s. 195 of the 
Criminal ProrvdureCode.—D akbaki Mandar 
V. Lai., 1. L R., 22 Cal. 573. [Pethe- 

ram, C.J., and Beverley, J. April ft, 1895.^ 

Ax application for sanction to prosecute 
fur lorgery or perjury must indicate precisely 
the document in respect of which forgery is 
said to have been committed, or must set 
forth in detail the statements alleged to be 
false, showing the place where, and the occa¬ 
sion on which, such alleged f.ilse statements 
were made.—B alwa.xt Sinoh v. Umro 
S iNOM. I. I-. R., 18 All. 203 '/Edge, C.J., 
and Bancrjee, J. Jan 18, 1S96.J 

A SANCTION to prosecute under s. X95 of 
the Code of Criminal Procedure presupposes 
an appIic.itioii for sanction, and wheie no such 
application is made, a Court ought not to 
take upon itself to grant sanction, but should- 
Ukc action in the manner provided by s. 476 
of the Code.. Jimp/i'jis 0/ Inditj v. Gobardhan 
Diis (I L R, 3 AH. referred to,—Is THE 
MxTTKR ok thk PKTITIDN OK B.\NARS1 D.\S, I. 
I, K,i 8A11.2I3 /Aikman.J. Jan.27, 1896,] 

S. 195 of the Criminal Procedure Code 
{Act V. of 189ft) runs as follows :— 

No Court shall take cognisance— 

(u) of any offence punishable under ss. 17a 
to iftS tbotb inclu'iive) of the Indian Penal 
Code, except with the previous sanction, or 
on the complaint of the public servant con- 
rernud, or of some public servant to whom he 
is subordinate; 

of any offence punishable under s. 
193, 194, 105. 199-200, 205, 206, 30/, 308, 

2i.)9, 310, 211, or 228 of the same Code, when 
such offcncx; is committed in. or in relation to, 
any prorc(*ding in any Court, except with the 
previous sanction, or on the complaint, of 
such Court, or of some othtf Court to which 
such Court is subordinate ; 

(r) oF any offence described in s. 463, or 
punishable under s. 471, 475. or 476 of the 
same Code, when such offence has been 
committed by a party to any protreediflg in 
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any Court tn respect of a document produced 
or i^iven in evidence in such proceeding, 
except with the previous sanction, or on the 
complaint, of such Court, or of some other 
Court to which such Court is subordinate. 

(^} litclaiiscs (hj and (c) of sub-section (l J, 
the term ** Court means a Civil, Revenue, or 
Criminal Courty but does not include a Regis¬ 
trar Of Sub~Registrar under ike /ndiun Regis¬ 
tration Act, rdf7. 

(j) 7'he pr&visums of snh-stetion (tj udth 
rejeftnee to the offences named therein npfly 
also to the abetment of stu'h (\ffences, and at¬ 
tempts to commit them, 

(./) The .sanction referred to in this •icc- 
tion may be expressed in general terms, and 
need not name the aroused person ; hut it 
shall, so far as practicable, specify the Court 
or other place in which, and the occasion on 
which, the offence was committed. 

(5) When sanction is given in respect of 
any offenne referred to 111 this section, the 
Court taking cognizance of the case may 
frame a charge of any other offence so refer¬ 
red to which is disclosed hy the facts. 

{6) Any sanction t^iven or refused under 
this section may be rei^okcd nr granted by any 
authority to which the authority <r 

refusing it is subordinate. and no sanction 
shall remain in force for more than sixrrionLhs 
from the date on which it was g/Vc«. provided 
that the High Court may. *of gotni cause 
sJkovn. extend the time. 

{7) For the purposes of this section every 
Court shall he deemed to be siibordinatc only 
to the Court to which appeals from the 
former Court ordinarily lie, that jv tn say — 

(a) Tehere such app<'tds lu to m irc tluin true 
Court, the Appcllatc Cm<K oj infi'n<ir juris¬ 
diction shall be the Court tii udiii h sin h C vitrt 
shall be deemed to be subordinate ; 

(b) sohere such appeals lie to a ('ivti auJ 
also to a Revenue Court, such Court skaii be 
deemed to be subordinate to the Civil or Reve¬ 
nue Court according to the nature of the cose 
in ConHectwn loiik rehick the nffenct is aliegcfl 
to have been committed : 

(r) mhere 110 appeal lies, such Court shtdt 
he deemed to he subordinate to the primipM 
Court of original jurisdiction tidiAtn the local 
limitso/vfhose jurisdiction such first-mention¬ 
ed Court is situate. 

The Courts of Small Causes in the presi¬ 
dency-towns shall be deemed to he subordi¬ 
nate to the High Court, and every other 
Court of Small Causes shall be deemed to l>c 
subordinate to the Court of Scission for the 
sessions division within which such Court 
Ik situate. 


On the trial of certain prisoners on a charge 
of daooity, a witness gave false evidence, and 
was committed under s. 477, Criminal Pro¬ 
cedure Code, for trial on a charge under 
s. 193, Penal Code After such committal 
it was discovered that one of the jurors cm- 
pannellcd in the dacoity case was deaf and 
partly blind , and thereupon, under s. a8a, 
Criminal Procedure Code, the case was tried 
de novo before a competent jury. The trial 
of the charge under s, 193, Penal Code, was 
Hxed for the November sessions, but on the 
17th October 1895, on prisoner’s application, 
the trial was adjourned to 2iid December 
1895. Un 20th November. the prisoner'h 
vakil put in a (>etition, alleging that he had 
moved the High Court for-a transfer of the 
rase- On thii petition coming on for dis¬ 
posal. the prisoner’s vakil moved of ally for 
an adjournment under s. 526A, Criminal Pro¬ 
cedure Code, which was refused. On the 30th 
.Vuvember the prisoner's vakil put in a peti¬ 
tion in which hr prayed for nn adjournment 
under s. 526A. This petition was refused, 
.Hid the trial began on 2iid December, and 
jiidgniont wa> vvfilteu and pronounced on 
5th Dei’embt*r, In the menntimo application 
had been made to the High Court for a 
transfer, and that petition was disposed of on 
4th December, granting the transfer prayed, 
the High Court apparently being not aware 
that the trial was at that time proceeding be¬ 
fore the Sessions CuuTl. On 5th December, 
after the trial in the Sr.ssiuns Court was con¬ 
cluded, and before judgment waj; delivered, a 
Fre.-ih petition ivjs presented for an adjourn¬ 
ment un the ground that a telegram hoa been 
rtveivi*d from the Hi^h Court transferring 
tht- case but iho Sesstonk Judge refused to 
art upitn it In the absonCL- of orders from 
I hr High Court, and dcliverrd judgment con¬ 
victing the pri>oner. During the trial before 
the Sessions Court the prisoner applied for 
an adjournment on the ground that two wit¬ 
nesses for the defence were absent, one being 
too ill to .'tttend, thr other not having been 
served with the surnmon.s, but the Sessions 
Judge, runsidermg the application was made 
merely for purposes of delay, and to defeat 
the ends of jiistict:. and that their evidence 
would not l>e material, refused to adjourn 
for their evidence to be recorded: Heiti, 
hrk't, that the fact that the trial for dacoity 
had to be rommenccKl de novo did not exoner¬ 
ate the prisoner from the obligation to srpeak 
the truth imposed by a, 14 of the Indbifi 
Oaths Act (X. of 1873) in the first trial, which 
became abortive owing to the incompetency 
rf one of the jurors, tietandly, that s. 536A, 
Criminal Procedure Code, is imperative, but 
that the ohj^^rt of as. 344 and 526, when rvad 
lugether, is merely to give a fwirty futsonaMe 
time to move the High Court ami obtain its 
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Olden, and that in the proHuit ca^se there was 
sufficient tin^ for suoh applicelion to have 
been uukK if due diligence had been observed. 
Tkirdijf, the order for tranalcr made on 
4tb Decemberi whicb, in fact, did not reach 
the judge till after judgment was pronounced, 
did not vitiate the proceedings; and that the 
Sessions judge was not wrong in refusing to 
adjourn the case on the strength of a telegram 
said to have been received by prisoner's vakJl 
stating that the High Court has ordered a 
transfer. Fourthly, that the Sesbions Judge 
ought not to have refused to adjourn the case 
in order to obtain the cvidcnix- of the two 
absent witnesses, that their evidence 
material, and must be recorded and certified 
to the High Court under .s. 428, Criminal 
Procedure Code.—Q l'ekh-Emi>ress t. Vira- 
SAMI, I. L. R., 19 Mad. 375« [Collins, C.J,, 
and Denson, J. Mar. 26.27, 31. Aug, 3,1896.] 

TRANSFER OF C.tSK. 

The High Court does not exercise it.s 
power of transfer in a rase of forgery or per< 
jury solely on the ground that the Judge who 
is to try the rase has formed an opinion that 
the document has been forged or the perjury 
committed. But when the transfer can be 
made without the risk oF any improper inter¬ 
ference with the course of justice, and without 
much inconvenience to the parties and wit- 
nesses, the transfer would be proper, not only 
a> a fair concession to the accused ptTbon, 
hut as a moans of relieving the Judge from a 
position which he would himself desire to 
avoid—£'.r /wr/r Aki'.\.\CHEi.i..v Rkoim, 5 
Mad, II. C, R. 212. [Scotland, C.J , and 
Holloway. J. Mar 4, 1870.] 


C&RTAiN witnesses made stafcementift in ^ 
preliminary inquiry before a Magistrate, m k 
case of alleged murder, and comtradicted 
those statements at the trial before the Court 
of Session. The latter then sanctioned their 
prosecution for giving false evidence* ia a 
judicial proceeding, an offence pumshable 
under s. 193 of the Indian Penal Code, and 
triable by a Magistrate of the first class. The 
Deputy Magistrate, by whom they were tried, 
convicred them, and the accaera appealed, 
the appeals being transferred to another Ses¬ 
sions Court for hearing. The Sessions Judge 
held that, inasmuch as the false statements 
had been made in connection with a charge 
of murder, the offence for which the accused 
bhould have been tried fell under s. 194, 
Indian Penal Code, and that, inconsequence, 
they could be tried only by a Court of Session 
and not by a Magistrate of the Srst class. 
He considered their trial by a Kirst-class Ma¬ 
gistrate to be void under s, 530 of the Code 
L>f Criminal Procedure, and set aside their 
ronvirtion, committing one of them for trial 
by a Court of Session on a charge under s. 
194 of the Indian Penal Code, and making 
no order in respect of the other accused as he 
considered the imprisonment already under¬ 
gone was sufficient. Held that the order was 
wrong as the proceedings of the Pirst-dass 
Magistrate were not void within the mean¬ 
ing of s». 530 of the Code of Criminal Proce¬ 
dure. Queen-F,iiiprei>.s v. Giindya (I. L. R., 13 
Com. 502J referred to.— Kincf-Emperos v. 
A\van, 1 . L. R., 24 Mad. 675. [Arnold 
White, C.J., and Uen.son. J July 22 , 30^ 
HXII.T 


194 * Whoever gives or fabricates false evidence, intending thereby to cause 
CivinK or f.l ricatin* f.ise knowing il to be likely lliat be will thereby cause twy 

evklencc with intent to pro- person to be convictcG of an offence which is capual 
cure conviction of capital of- “ by ihc law of Dritish India or England/' t shall be 
punished with transportation for life, or with rigorous 
imprisonment for a term which may extend to ten years, and shall also be liable 
lo fine; 

and. if an innocent person be convicted and executed in consequence of such 
if innocent person b« there* ^ulse evidence, tiie person who gives such false evi* 
by convicted and executed. dence shall be punislied eitlier with death or the punish* 
ment hereinbefore described. 

In this section the word “offenre ’’ denotes Ix the trial of a prisoner for murder a wit- 
a thing punishable under thus Code or under nuxs stated on oath btfone the Sessions Court, 
any special or local law as defined in this that another had committed the murdec, 
Code.—S. 40. Penal Code. whereas before the Magistrate he had stated 


* In s. 194 the word “ offence denotes a thing punishable under this Code or under 
any fecial or Local law as defined in ss. 41 and 4a at this Code."*Stte s. 40 of thin Code, 

t In s 194, as amended by 7 ol tlie Indian Penal Code Amendment Act (XXVIl. 
of 1870), for the word^ “ by this Code or the law of England, *' the words quoted have been 
subatitiiud.-*^^e the Indian Railways Act flX. of 1890) s, 149. 
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05 WI9 the that the priaoner had oommit- 
ted the amuder. HM that such witness was 
under s. 193, and not under s. 194, of 
the Penal Code, as he did not know that he 
would OaosG aconviction for murder.—Q uebi? 
e. Hardtal, 3 B. L K. A. Cr. 35. [Norman 
and Jackson, JJ. July 13. 1S69.I Followed 
ffi Quttn V, Maii Kiowa, 3 B. L. R. A. Cr. 

Queen v. Norman, 4 B. L, R, A. Cr. 9. 

Facts showing that an accused person had 
dug a hole, intending to place salt therein, in 
order that the discovery of the salt so placed 
might be used in evidence against his enemy 
in a judicial proceeding, would justify a con¬ 
viction for an attempt to fabricate false evi¬ 
dence.—Q urbn V. Nunda, 4 N.-W. P. 133. 
[Turner and Spankie, jj. Aug. 16, 1872.] 

The prisoner was convicted under s. 195 
of the Penal Code of fabricating false evidence 
with intent to procure the conviction of a 
certain person of an offence. The prisoner'.s 
act was committed in a most public manner, 
and was not calculated to lead to the convic¬ 
tion of the person { nor did it appear that the 
prisoner took any steps to secure his convic¬ 
tion. Neld that the conviction of the prisoner 
could not be sustained.— Qveen v . Shiu 
Davai., 5 N.-W. P. 188. [jardme, J. June 

7. »873-J 

It is not necessary, under s. 194. Penal 
Code, that the false evidence which is given 
should be evidence given in a Court of justice. 
Such statement, if made to a police-officer, 
would amount to the offence of giving false 
evidence as defined bys, 191, taking s. iiS of 
the Code into consideration.—Q ueen v Nim 
Chand Mookekjee, 20 W. R 41. [Markby 
and Birch, J] June, 17. 1873.] Overruled 
hy Smprers w Kttssim KJuin, 8 C. L. R. 30O: 

I L. R,, 7 Cal. I2I. 


Nbithbk the words “ shall answer alt 0^* 
tions" in s. 118 oH the Code of Ctbnittaf Pto- 
c^ure nor the words ** shall be^ hound to 
answer .*111 questions" in a. >19 of the same 
Code, constitute " an express provision of the 
law to state the truth" within the meaning of 
s. iQi of the Penal Code. Ss. 118 and irp 
are merely intended to oblige persons to give 
such information as they can to the polioe in 
answer to the 4]uestions which may Iw put to 
them, and they impose no legal oMiration on 
those persons to speak the truth.— ill PRESS 
V. Kassih Khan ; and Empress v, Mussamut 
Dahia, I. L. R., 7 Cal 121 ; 8 C. L. R. 300. 
[Garth, C.j., and Pontifex, Morris, MKter, 
and McDonell, ]J. April 13, 1881 ] Ex^- 
plained in Natku Sheikh v. Empress, I. L, R., 
10 Cal 405 Overrules Queen v. Nim Ckand 
Affwkerjee, 20 W. R. 4 I» 

.-\ SA.VCT10N to prosecute, when ^plied for 
.subsiTquently to the termination of the pro¬ 
ceedings in course of which the ofience is 
alleged to have been committed, ought not 
to fa« granted, unless the person against whom 
the sanction is applied for hod had notice (rf 
the application, and an opportunity of being 
heard— Auhilakh Singh v. KhuH Lall, 
I. L R., 10Cal. 1100. [Field and Norris, 
Aug 19.1884.] Rderr^ to and distinguish¬ 
ed in Krishnanund Das v. //art Sera, U Lt 
K , 12 Cal. 58. 

t\, WITH intent to cause injury to B, falsely 
arcuses him cf having committed an offencci 
knowing that there is no just or lawful ground 
for such charge. On the trial, A gives false 
evidence against B, intending thereby to 
cJiiise H to l]« convicted of a capital offence. 
A may be i>eparatcly charged with, and con- 
vicU'd of, offences under ss. sit and 194 of 
the Penal Code.—Crim. Pro, Code (Act V- 
of 1R98), s. 235, ill. (/). 


105 * Whoever gives or iabricates false evidence^ intending thereby to cbine 

Ching or fabrictinK false 0" ‘‘'af 

evidence with ioteot to pro- any person to be convicted of An ofrence which, 
cure coBviciioii of offence pun- the law of British India or England/' f is not capital^ 
UaMs^^^sportationor punishable widi transportation for life* or impri¬ 
sonment for a term of seven years or upwards^ sball 
be punished as a person convicted of that offence would be liable to be puaishedt 

JUusiraiioH, 

A gives false evidence before a Couit of justice, intending thereby to cuSe Z to be 
convicted of a dacohy. The ponisbrneat of dacoity is transportation for Ule or rigofous 


* In s. 19c the word "offence" denotei a thing punishable under this Code^ or aader 
any ipecial or local law as defined fin as. 41 and 43 <k this Code —See s. 40 of this Code. 
supra. 

£ as amended by s. 7 of the liidtin Penal Code Ameadmeiit Act (XXVil. 

“" by this Code or the law of England,’* the words qaeted have been 
Sub8tititted.-See the Indian RaUwayi Act (IX. of 18^), 1,149, 
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ImpritMKMM far A term which may wtaad to tefl y«au, with gr without fiae. A, tlm- 
llaUe to Mch UuipoiUtion or Impfiioameot, wkb or without hoc. 

In tliie Mctioo the word ** oiRence” denotes he should be convicted and sentenced under 
a yuniifaable unto this Codci or under s. 211 (and not under s. isi$) ol the Penal 
any qtew or local law as defined in this Code.— ^ubbn v« Bhugwam Ahie, 8 W. 
Cmtf—S. 40, Penal Code. 65. ’^Uoch and Hobhousc, ]J, Aug. aB, 

Whbicb a man burns bis own house, and ^ 
charges another with the offence of doing so, 


100. Whoever corruptly uses, or attempts to use as true or genuine evj- 
Uwngevideoce known to be dencc, any evidence which he knowa to be false or 
Cslia. fabricated, shall be punished in the same manner as 

if lie gave or fabricated false evidence. 


Note to i. |8^ 
Cl of S«^ 


Prm.Mag. 

orS^Ml 


Thb iMOviston of the Penal Code (s. 196) 
against using falrc evidence is not ordinarily 
intended to apply to subornation of perjury. 
To estaldish an offence under s. 196 it must 
be shown that the accused made some use of 
the false evidence after it was in existence. 
—Qobe.v V. Sheik Suffckl'uee, i Ind. Jur. 
U. S. I22« [Steer and Campbell, J|. nW. 
24, 1862 ] 

A I'EKSON who uses in Court false docu¬ 
ments as true, besides swearing to their 
authenticity, may be convicted under s. 196 
of the Penal Code only, and not under s. 471 
also.— Queen v . Oooun Lall, 3 \V. R. 17. 
;^Glover, J. May 23, 1865.] 

Using and attempting lo use false evi¬ 
dence are two distinct and separate offences, 
and should have been charged in separate 
heads of the charge. As the above ofienccs 
are not punishable under s. 193 without the 
application of s. 19O of the Penal Code, 
both sections should have been entered in 
the charge.—2 W. R. Cr. L. 9, No. 94 of 
1S65O 

Whekb a prisoner produced as evidence 
an accoufiUbook, one page of which had been 
fraudulently abstracted, and another sub¬ 
stituted for it, k^d that he was not guilty of 
the offence attempting to use, as genuine, 
fabricated evidence, unless he knew of the 
forgery, and intended to use the forged 
evidence, for the purpose of affecting the 
decision on the point at issue when the 
book was tendered. — Quren v. Muuooo 
S ooouH Skaw, 7 W. R. 23. [Kemp and 
Markby, JJ. Jan. 26, 1867.] 

Thb offence imputed against an accused, 
who la a civil suit is alleged to have used as 
genuine a document which be knew to be a 
forged document, Ss one cognixablc under s. 
471 (ai Penal Such accused should, 

thmfane, be charged under that section, and 
not under % 196 of the Code.—E uprbss v. 
Khehoob Chondbe Mozumuak, 1 . L. R., 5 


Cal. 717; B C. L. R. 118. (Jackson and 
Totteuham, JJ. Mar, 2,1880.] 

Where several persons were accused of 
having given fahw evidence in the same pro¬ 
ceeding, they should be tried separately. A, 
S, B, D, and P, were jointly tried: A In 
respect uf three receipts for the payments of 
money, produced by him in evidence in a 
judicial proceeding, on three charges of falsely 
using as genuine a forged document, and on 
three charges of using evidence known to be 
false; S, B, D, and P on charges of giving 
false e\ tdence in ihe same judicial proceeding 
as to such payments The Court (Straight, 
J.) being unable to say that the accused per¬ 
sons had not been prejudiced in their defence 
by having been improperly tried together, 
set aside the convictions, and ordered a fresh 
trial of each of the accused separately.— Em¬ 
press Anant Rau, I. L. R , 4 All. 293. 
^Straight, J. Feb 13. 1882.] 

The vendees of a plot of land altered the 
number by which the land was described in 
the deed of sale, doing so because such num¬ 
ber was not the right number. Having made 
this alteration, they used the deed of sale as 
evidence in a suit. Held that the alteration 
of the deed did not amount to "forgery" 
within the meaning of s. 463 of the Penal 
Code, nor could the deed, after the alteratioa, 
be designated a " forged document ” as con¬ 
templated by s. 470, the intention to cause 
wrongful loss or wrongful gain, or to defraud, 
being wanting; nor could it be said that, in 
using the deed, the vendees were " dishonest¬ 
ly" or “fraudulently” using as genuine a 
" forged document," and therefore the use 
by vendees of the deed did not constitute aa 
offence under s. 471 of the Penal Code. 
Further, that their use of it did not render 
them liable to conviction under s 196 (d that 
Code.— Empress v Fateh, 1 . L. R, 5 All. 
217. [Mahmoud, J. Oct 2, 1882] 

L DROUGHT a suit upon a bond, and at the 
trial sought to support his claim by a letter 
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fabricated piobaUy for the pm^use of an- 
abling L to gfet the bemd TegUsCmd. L ira» 
convicted under s of the Penal Code. 
JfM tint, if the letter was fabricated for use 
before the Registrar, it was no valid objection 
to the conviction.— L.akshmaii r. Quben- 
SMPEI 85 . i. L. R., 7 Mad, 289. [KindersJey 
and Hutchins, JJ. Jan. 18, 1884.} 

A IS convicted of an offence under s. 196 
of the Indian Penal Code upon a charge 
which onoits to state that he knew the evi¬ 
dence which he corruptly used or attenftpted 
to use as true or genuine was false or fabri- 
cated. If the Court thinks it prob:ibIe that 
A had such knowledge, and that he wa^ 
misled in his defence by the omission froni 
the charge of the statement that he had it, it 
shall direct a new trial upon an amended 


charge; but if it appears prob’tble inm the 
proceedings that A had no soch haowledgEOj 
it shall quash the conviction,—Crim. Pro, 
Code (Act V. of 1898), s. 332, Ului. 

A Sessions JuixiE is not debarred 487 

of the Criming I^cedure Code from trying 
a person for an offence punishable under s, 
J96 of the Penal Code, when he has, as Dis- 
trict judge, given sanction for the prosecu¬ 
tion under the provisions of s, 195 of the 
Code of Criminal Procedure^ Nadli^i'hun* 
di>r Mojuntdar v. Xobodeep Ckunder Pundit 
(I. L. R., 16 Cal. j2i) overruled. Emprtits'w 
D'Siivn (I. L. R , 6 Bom. 479) referred to.— 
yuEEN-EMPKEss V. Sakat Cif andma Rak- 
HIT, I. L. R., 16 Cal, 766. fPetheram. C J., 
.ind Tottenham, Trevelyan, Gbose, and Be¬ 
verley, JJ. July 15, 1889.] 


Ct. of Ses., 
Picw. Mag. 
or Msf. of int 
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Uncog. 
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Bailable. 

Not romp. 


197. Whoever issues or signs any cerciScate required by law to be given 
lisuingor s^ning falsecer- ^ sign^, Or relating to any fact of which such cer¬ 
tificate. tificate is by law admissible in evidence, knowing or 

believing that such certificate is false in any material point, sliall be punished 
ia the same manner as if he gave false evidence. 


ABBTUKNr of ihe is^ue of a certitit .uc 
of summons. Although thori‘ was no chauki- 
dar in the I'jllagr of the n.jme .-appearing on 
the receipt acknowledging due scr\u'c. the 
prisonci was acquitted in the absence oi pro^t 
of guilty knowledge or belief, it being pro¬ 
bable that he (an utter stranger in the villagt:; 
was deceived by the villagers —Qcekn r. 
HissAMUUbBEN, 3 W R. 37 Jvemp and 
Seton-Karr, JJ. June 27, iSOj ^ 

AccusEU, a copyist in the Small Cause 
Court officer, framed an incorrect copy of a 
document filed with a certain rti'onl by aild- 
iDg a name not contained in thi* ongin-il 
The incorrect copy was delivered duly cortj. 
fled to one L D, the appiir;mt for it, and whu 
was probably in collusion with the 'opyiM. 
This cc^3' was afterwards made use of in a 
suit against the person whose name had bet»n 
fraudulently added, and (hen the fraud wa-i 
detected. The Magi^itrate curtvirttxl accused 


under s. 1O7, and ordered him to pay a fine 
of Rn, ilVi. /Lid tliat s. 167 w.-^^ Uut appli. 
cable to the case, as it w.is not shown that 
arcusiNl inicnded or knew it to be likctiy that 
hr would c lusi? injury to any person, hut th-ai 
iht* ;ircu'*ed h.'id Cuniniitted the offruce of 
issuing or signing a false certifirate *' vrith- 
in lhi‘ niiMning of s, 197 //c/rf also {fier 
Barkley, J ) that making what purports to be 
lI copy ol a dw'ument is not included in the 
words ‘‘ prf’parntion or transUtion of any 
diK-umcnr/^ nor in the words ‘'Frames or 
translates that doi'umcfit.'' as us.ed in h 167.— 
C'howv I', Ueiva Sinoh, f'anj. Rec., No 15 
of 1879. 

Unoek the Burnkft Steam-boilers and 
IVimi-moversA^t (XVIM of 1882;,s IS, any 
engineer signing any report under H. 9^ that 
Act which h« rilher knows or belietva to be 
false in any material point mhall be deemed to 
havr romniiltod an offence punishable under 
s, 197 of fht- FVnai Code 


Ditto, 108i Whoever corruptly uses, or attempts to im» any such certificate as a 

Using as true a certificate tnie Certificate, knowing the same to be false in an^ 
known lo be false. material point, shall Iw punished in the same manner 

as if he gave false evidence 
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109, Whoever, tn any dcclaraiian* made or subscribed by him, which dc- 
FeIm statement made in cUraiiou* any Coufl of Justlce, Of suiy public seivont 
or other person, is bound or ftiitbc^ized by law to 
receive as evidence of any fact, mskes any staremem 


_ _ in 

dedaratioa which is by law 
receivable aa evidence. 


In s. 199, for meini.i; of " decUrttionw>e *. 200, explanation, in/ra. 
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wMcbis falic, aod wfaicb be either knows or believes to be^el■e, or does aoc be> 
lievt to be true, touching any point material to the object Ua wUch the deelan^ 
tion is made or used, shall be punished in the same matmer as if he gave folse 
evidence. 


A Himdu who has a convert to 

Christianity is not under a le^al obligation to 
speak the truth, unless his evidence be given 
under the sanction of an oath un the Holy 
Gespeisj so as to justify a conviction under 
s< 193 ^he Fenai Code. A iitaleineTit made 
by a witness in a criminal trial nut upun 
oath or solemn affirmation in n( 3 l a d(*clarali(in 
within the meaning of s ig^ of the Penal 
Code, not is the witness buiind tu nuke a 
declaration under s. 19 *.—Iti n* A. Vkua- 
MUTT(;^4 Mad. H C. R. 185. ' Scotland. C.J.^ 
and Ellis, j. Def: 21, i86S ^ 

A rFTfTlOM not bearing the Mignature uf 
the ncciised, and therefore not a dcrlaration, 
made or subscribed by him, cannot be made 
the foundation of a cliargr or conviction un¬ 
der H, i^of the penal Code, hut a dejut&itmii 
on oath snpponing such a petition, if 
jiistitics a charge tii>ih*i s. o» ihi- <.'•»(!'■ 

H rtir A! %'nj.k ot H vm Pku \/ Kr»oK« 7 
f\ I.. k. ii.irtlj, f., au<l .M.irlrvi, I 

Oct. 72 , iftKo.] 

S. ifjO of the Pena) Code (\L\' of iSuoi 
does not apply t > .ipphcatious fur exts utiuii 
rontainiug (il s« avernient>. — Q i ■ k k n■ IvM- 
prkSst» Dwvkcm. 1 L k , 10 Burn 

288. ‘*Birdwootl .'tful jardinc ]]. hVh. iS, 

t886;“ 

A M u.isTkM K has no )>oncr 10 

administer an oath to a. person making a de- 
claraiiun in the shape nf .*m affidav i* . atui such 
person cannot. 011 the facts stated in such 
declaration, be proNCCut^ for committing an 
cjffence cither under s 103 or s. igg of the 
penal Code. —In thk M\M'sk of ihk I’kTi- 
TION Ol' KsViKR CuVNUr.R (iVHO, 1 . L R , 14 
Cal. 653 ^P<vtherftm C |.. and tiho'^e. ). 
June 30, 1887.’] 

Thi» Bengal Tenancy Act doe'5 not author- 
a pruc.ei^ijig ivillmg upon a person to 
show cause why he should not make over 
dwTuments and papers belonging to an estate 
of which A commou nuiMger has beun ap¬ 
pointed. A person giving false evidence in 
such proceeding cannot be conviettsl under 
J». 193 Of s, fgg of the INinal Code—A buih. 
Majui r. KRtsHN.s \*\i N.vo, f, 1 .. R . au Cnl. 
724. [Ttftvelpn and Riimpini, JJ. April 

« 3 r 1893 3 

the 3th May 1894, C applied in writing, 
undor the provimons of s. 133 of Act Ul. ^ 
i884v to a municipality for a license to be 
granted to him in mspect of two carriages and 
^ix ponies, and filled up and signed the usual 


statement required by the section. The turn 
payable in respect of the license was received, 
and the license asked for by C was granted to 
him, and at the same time the st^meot was 
sent to an overseer of the municipatity for 
veritication. On the 7th May the ovAOeer 
reported that C had in his possession dght 
ponien and one horse. On the 8th May the 
chairman of the municipality passed an order, 
directing C tu be prosecuted for making a 
false statement in the schedule to his state¬ 
ment regarding the number of animals in 
rrspe^t of which he applied for the license. 
On the- gth May, C presented a petition «dr- 
mgthat the tax on the three animals might 
bv rvf:eLvud. and stating that he did not think 
be liable to take out a license for them, 
an they were old and diseased, and unfit for 
work On 1 he 13th May the chairman passed 
an order on this application that he had no 
po\v+-r (o iiitrr!‘er 4 ', a*s the prosecution of C 
iiivl .ilre.uly br^ii ordered. Meanwhile, on the 
Mill May, a paper was .sent to the Magistrate, 
lieruh-d ' l.ist of mniiieipal cases under Act 
HI. of 1884," 111 which C appeared as charged 
with an offence untb^r s, 199 of tht. Penal Cme 
for filing a false statement, that is to say, 
putting down in the -vohedule six ponies only 
:r.slc;id of eight ponies and uoe horse,” On 
the [2th May the Deputy Magistrate directed 
a summons to issuv to C, xetnrnable on the 
23rd tht- iSth May the District Magis¬ 
trate passed an order to the effect that the 
mtinicipalitv could not institute a prosecution 
under the (’enal Code, but that the Deputy. 
Magistraicf had power to do so, and that h« 
should consider the provisions of ss. 182 and 
417. read with 511 of the Penal Code, as ap¬ 
plicable to the facts of the case* On the Ipth 
May the siimmuns was issued, and the case 
w:is beard on the 23rd and 24th May and 19th 
jun<>. on which date formal charges under 
tog. 1S2, and 417-51 of the Penal Code 
wer^* framed. Thcre.'Ster the hearing pro- 
ccf-de^l till the loth July, when, on an appli¬ 
cation to the High Court, the proceedings 
were ^tayecl. .ind a rule issued to show cause 
why they should not be quashed. It was 
contended at the hearing of the rule that the 
High Court should not interfere at that stage 
of the proceedings under its revisiooal jttrisv> 
diction. Held that t he High Court has poiwer 
to interfere at any stage of a case, and that, 
when it is brought to its notice that a person 
ha.s been subject as in this case, for over 
two months, to the harassment of an illegal 
prose4'iition.itisitsbounden duty to Interfm, 
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UncDf. 
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Not comp. 


[CaAi*. XL 


NMf fuitlier. that it was quite clear that the 
muaicipali^ had no power to institute the 
proceedings, and that, having regard to the 
pTOvlsiona of s. 191 of the Code of Criminal 
Procedurop it did not appear that the Deputy 
Magistrate, having no private complainant 
befora him, had power, of his own motion, to 
institute them: but that, whether he had such 
power or not» the admitted facts of the case 
(Ud not in law constitute any of the offences 
whh which C was charged, and that the whole 
proceedings must be quashed. The Munici* 
pal Act is intended to be complete in itself as 
r^ards offences committed against the Muni¬ 
cipal Commissioners, and there is no indica¬ 


tion of any intention to render adelinqunet ako 
liable to punishment under the Penal Code. 
There is no penalty ip the Act attached to the 
omission to make a return under 5.133, and 
DO words in the Act constituting the making 
a false return a penal offence ^ and as there are 
no such words in the Act as are necessary to 
make the provisions of the Penal Code appli* 
cable, the Court has no power to import them. 
The Municipal Commissioners in such a caoe 
have the remedy provided by the Act itself.— 
Chanui Pekshad V, Abour Rahman, 1 . L. 
R., 22 Cal. 131, ^[Petheram, C J , and Bever- 
iev, J. Aug. 13, 1894.J 


aoo. Whoever corruptly uses, or attempts to use, as true, any such de* 
Ufliig as true such decUra- ciaratioii. knowing the same to be false in any material 
tioot knowing it to be false. point, shall be punished in the same manner as if he 
gave false evidence. 

Explanation ,—A declaration which is inadmissible merely upon the ground 
of some infonnality is a declaration within the meaning of sections 199 and aoo. 


201 .* Whoever, knowing or having reason to believe that an offence has 
Cusinc disippearancc of commiiied. causes any evidence of the commis- 

avidenco of offence, or giving; sion of that offence to di.sappear with the intention of 
false information to screen screening the offender from legal puiiishmcnl. Of with 
offender— ^ intention gives any information refspecting the of¬ 

fence which he knows or belicvc.s to be false, 


shall, if the offence which he knows or believes to have been committed is 

if a ca italoffence • punishable with deatli, be punished with imprisonment 

acapi o ence, cither description for a term which may extend to 

seven years, and sliail also be liable to fine; 


and, if the offence is punishable with transtiortation for life, or with impri- 
if punishable with trans* soiimenc wJiich may extend to ten years, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also l>e liable to fine ; 


and^ If the offence is punishable wIili imprisonment for any term ttoi ex* 
if punishable with less than tending to ten years, shall be punished with impri- 
ten years* inprisonment. soument of the descripUon provided for the offence 
for a term which may extend to onedounh part of the longest term of the tin- 
prisonment provided for the offence, or witli fine, or with both. 


/Uusiraiian, 

A, knowing that B has murdered Z, assists B to hide the body with the intenfion of 
screening B from punishment. A is liable to imprisonment of either description for seven 
years, and ^so to fine. 


* la s. SOI, the word ‘’offence’' has the same meaning when the thing pumshabie 
undw the special or local taw is punishable under ^uch law with imprisonment for «term 
" or upwards, whether with or without fine.—See s. 40, 

J J. * * in »• 201 Includes any act committed in any place out of British 

lodio, which, if committed in British India, wonld be puoishable under nay of the foHow- 

‘ 3®*' 39* *** 399. 40 a, 43S. 43^. 449. 450,457 ‘0 4^o^S« 

oxptaaation to s. 203, m/ra. 
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In thifl section the word offence ” has the dkum Bkba, 6 W. R. So. [Loch and Puadityt 
same meani&|^ when the punishable JJ. Oct, 4, 1866.] 

under the spedal or local Jaw is punishable pRtsonsK was charged under s. loa of the 
under such law with imprisonment lor a term Penal Code, for that he, knowing or havii^ 
of six months or upwards, whether with or reason to believe that an offence punishable 


without fine.—S. 40. Penal Code. 

Chasge.—^ ou, on or about 
at , believiog or having reason to 

believe that an offence punishable with death 
had been committed, caused evidence of the 
commission of that offence to ciiupiiiMf with 
the Intention of screening the offender from 
legal punishment, and that you have thereby 
committed an oSetice punishable, &c.—'h \V 
R. Cr. L. 7, No. 734 of 1867. 

A SesBIOHS junof-, in his addresri to the 
jury during the trial of a prisoner chargid 
with otfenr.es under ss. 301. 202, and 203 of 
the Penal Code, made the (ullnwing remarks : 
“The two essential points which rcmiain lo 
be proved before a conviction can pasM on any 
of the three sections referred to arc. first, the 
substantial fact of an offence having been cont- 
mittod; and. secondly, the knowledge or 
reasonable belief on the part of the accused 
that such was the case: both thesr are ess<:ii< 
tiai parts of the offences sperifird in the 
charges against chc accused. ’ The High 
Court pointed out that both these points were 
not ab.^oiulely niN^rss;iTy in order to ^on^titute 
a legal conviction under a. 201, 2t>2, or 203 
of the Penal Cwle ; for if a persoti had rc^ison 
lo believe (s 261 that an offence had linen com¬ 
mitted, and aote>l in the itianner described in 
either of those sections, he would tx" lioblc to 
punishment, even although it might subse¬ 
quently transpire that he was misUk^ n in his 
belief.—2 W. R. CT L. 1 , No. 1 1 ol 

A COMMITS no offence. 11. in the cxurci.si^- 
of the right ot privaledefentx* oi his properly 
against li, whom he hmls near a hole in A s 
house, and, on being atUrked by U, ht .strikes 
a blow at random and in the dark, with ,1 
stick in his hand, whereby H is killed. C and 
D, by assisting A in removing the body of 
B, cannot be convicted iiindof s jiu of the 
Penal Code) of baving cauM.^! evidence lu 
disappertr, Ihy h.tving no knuwK-dge or be¬ 
lief that an onence hiul been comnnited, nor 
any intention of screening an offender.— 
Queen v. Pklko Ni shyo. 2 W. R. 43* [Kemp 
and Glover, jj. Mar, 15, 1865.J 

pRisoNEM was present at:« murder without 
being aware that such an act was to be com¬ 
mitted. Through fear, he not only did not 
interfere to prevent ihe commission of the 
crime, but joined the murderers in conceal- 
tng the body. Efid that he was guilty, not 
of abetment of murder, but causing ilie dis¬ 
appearing of evidence of a crime under s. 
aoi of tSe Penal Code.— Queen e. Gobue<< 


with death had been committed, with the in* 
tention of screening the offender from legal 
punishment, gave information reiqiectiiig the 
offence which he knew or believed to be wee, 
Held that the proper order of proof on tfie 
part of the prosecution in the present ease 
wa.s to prove (i; that A N was murdered; fa) 
that the prisoner gave information respwet- 
ing the offence, (3) that such inform^lOQ 
was false, and known by him to be so; (4) 
that he then knew of the commission ol the 
murder, and 13J that his intention waa to 
screen the murder. Held, also, that it was es* 
sential lo the completeness of the case for 
the prosecution to show, nut only that the in* 
format ion was given, but also that it was false, 
and known to be .so by the prisoner. Further 
inquiry directed under s. 422, Criminal Pro¬ 
cedure Code I Act XXV. of 186! J.—Rjbg. 

St HKtMANi \ PiLLAi. 3 Mad. H. C. R. 251. 
CuJlct and Ellis, jj. Dec. 17, i866.j 

S. 201 applies to the raii.sing of disappear¬ 
ance of evidence of an offence committM by 
another, not by one'.s self.—5 W. R. Cr. L. 
5. No. 243 of i 8 < 56 . 

:\ twiwiciioN on a charge of causing the 
dis;i]>])e:iranrtt of evidence of an offence, which 
amounted to culpable homicide not amount¬ 
ing to niiirder, may be good, though there be 
no proof of who ' ommirted the culpable ho- 
micMle.—Q i'ken v. Mkwoun Mohun BosE, 
7 W. R. 32. Kemp and Markby, JJ. Jan. 
26, 1867. 

S. 201 of the Penal Code refers to prison¬ 
ers other than the actual criminals, who, by 
their causing evidence to disappear, assist the 
principals to esc.ipe the consequences of their 
ofiencc. Hut the person who commit') an 
ohence. and aftcrw.irds conceals cl>e evidence 
of It, cannot be punished on both heads of 
the charge.—yi’KKX r. R.smSOONDAR ShOO* 
r\R. 7 W. R. 52. [Kemp and Glover, JJ. 
April 0. 1S67. 

Thk abo\«‘ sei'tion refers tu persons (other 
than the actual criminals), who, by their caus¬ 
ing evidence to disappear, assist the princi¬ 
pal to escape tlie consequences of his oRrace. 
Thus, in v. fCashinatk DtitAar (8 Bom. 
H. C. R» 126), Llojrd, J observed: ‘‘This 
and the two following sections commence 
with prer istily the same words. Now, as there 
is no law which obliges a criminal to give 
information which would convict hlmra^ it 
is evident that ss. 2oa and 203 could not apply 
to the person who committed the oSenoe, t«r., 
the offence which, he knew, had been com¬ 
mitted.'' A prisoner pushed a woman^ who 


[ > 7 $ ] 



FALSE EVIDENCE, &c. 


gCutf.XJ. 


Sk. 201.] 

fell into a boat, aud died then and there. Af- 
terwardu he set the boat, with the corpse in 
it, afiost down the river, and so concealed 
the evidence of his oifence. It was held that 
he was not guilty of the offence of causing 
evidence to disappear. — Queen v . Ram- 
sooNDiB Shootar, j W. R. 52. [Kemp and 
Glover, JJ. April 6, 1867.', Referred to in 
Queen-Empresb v, Dungar, 1 . L. R.. 8 All. 

Wherk a person is charged (s. 218, Penal 
Code) with Kaming a report incorrectly, or 
(s. floi, Penal Code) giving false information 
with intent to save offenders from punish¬ 
ment, the issue to be tried is, not whether 
such alleged offenders were in fact guilty or 
not, but merely the belief and intention of 
the prisoners in respect to their guilt. Po¬ 
lice-diaries cannot be legally used as sub¬ 
stantive evidence or read to the jury —Qukkx 
V. Hurout Surma. 8 W R. Nl. [Setou- 
Karr and Macpher.son, JJ. Sep. 7. 1S67. 

A PERSON cannot be convicted, under .'>. 
201 of the Penal Code, of causing evidence 
of the commission of an offence by himself 
to disappear ; nor ran he be convicted of the 
abetment of such an act.— Rko. v. Kashi\.\tii 
Dinkar, 8 Bom. H. C. R. 126. ■ Westropp. 
C.j., and Lloyd. Melvill, Green, and Kembail, 
JJ. April 12, 1871.] Referred to in Quern- 
Empress V, Dttngar, I. L R.. S All. 253, 
infra. 

A PERSON cannot be puni.shed under s, 
201 of the Penal Code, where the act which 
caused the disappearam'e of the e\ idence uf 
the commission of an offence wn.s not done 
with the intention of screening the offender 
from legal punishment. It is not Mifficient 
that the disappearance of evidence was hkely 
to have the effect of screening the offender. 
—Queen v. Tooi-shel Rai, 5 N.-W. P. i8()- 
rjardine, J. June 7, 1873.] 

The accused, on his arrest, denied all know¬ 
ledge of an offence in which he really took 
part. Held that he could not be convicted, u n- 
dcr s. 201, of givingfalse information respect¬ 
ing ail offence.—P akIR- uu-i)i\ v. Crown. 
Panj. Rec., No, 4 of 1877. 

K AND B, having caused the death ot j in 
d field belonging to H, removed J s dead bi>d\ 
from that field to his own field with the in¬ 
tention of screening themselves from punish¬ 
ment. K was convicted on these facts of an 
offence under s. 201 of the Penal Code, Held 
that that section referred to persons other 
than the actual offenders, and K could not, 
therefore, properly be punished under that 
section for what he had done to screen him¬ 
self from punishment. Also that, as a mat¬ 
ter of fact, he did not, by removing J's corpse 
from one field to another, cause any evidence 
pf J's murder, which that corpse afforded^ to 


disappear, and his act, although his object 
may have been to divert suspicion from him¬ 
self and B, did not constitute the offence de¬ 
fined in that section.— Empress v. Krishna, 

I . L. R., 2 All, 7x3. [Pearson, ]. Feb. 18, 
1880.1 Referred to in Qiieen-^Empress v. 
Dunbar, 1. L. R , 8 Aik in/ra^ 

It is necessary, in order to justify a convic¬ 
tion under s. 2oi of the Penal Cewe, that an 
offenev for which some person has been con¬ 
victed or is criminally responsible should 
have been committed.— Empress v. Abdul 
Kadik. I. L, R., 3 All. 279. [Stuart, C.J., 
ami Pearson. Oldfield, and Straight, JJ. Nov. 

II, 1880,j Followed in Matuki Misaer v. 
E tit press, i. L. K., II C-'ll. 619, infra. 

A WOMAN who. with her infant child, elop¬ 
ed from her husband s house, was aftenvards 
arrested on a charge of murdering the child, 
which was missing. She made three differ¬ 
ent statements’ (i) that she had left it with 
her husband; <2; that she had been enticed 
away by one R, who had taken the child 
from her, 1,31 that one H had drowned the 
child. The Sessions Judge believed the last 
st.itenient, and convicted hcT under s. 20 t of 
the Penal Code, Held that the conviction 
u'as wrong, and must Ih: set aside. S. 20i 
ui the Penal Code does not apply to a case 
where the person who the probable or pos¬ 
sible offender makes ^atements exculpating 
11110*^1*11 by inculpating another. — In the 
Ma’itkr of* Bihek, Emprkss r*. 

Bkh AL\ Riiskk, 1. L. R.,6 Cal 789 ;8C.L R. 
207. I*ontifex and Field, JJ. Mar. 7, 1881 ' 
Referred to in Qnee>t -Empress v. Dungar, 
1 . i,. R , 8 Ail 252, infra 

In a trial upon a charge under .s. 201 of 
the Penal Code, the accused matie a state¬ 
ment to the effect that he was present at the 
commissionof a murder bytwo other persons, 
th.at he himself took no part in the act; that, 
before the murder was committed one of the 
persons named pulled off a razai from the 
bed on whii;h the deceased was sleeping; and 
Ih.il, in his presence, the razai wa4S subsc- 
<|iu ntl) lonrcalcd in a stack. It was proved 
that the ra/ai belonged to the dereasi'd , that 
it was found tonce.ihnl in a slack; anil that 
it was poinb.tl oaf b}'the .icrnscd tothc police, 
Thcaicuscd was''onsicted of concealing evi¬ 
dence of the murder, with the intention of 
screening the offender from legal punishment, 
under s. 201 of the Penal C^e. IMd that 
the conviction must be quashed, inasmuch as, 
if the razai had not been concealed or de¬ 
stroyed. its presence or existence would have 
been no evi^nce of the murder. A person 
who is concerned as a principal in the com- 
mission of a crime cann^ be convicted of the 
j^econdary offence of concealing evidence of 
the rrime.^QuBRN-EMPRRSS e. Lalli, 1. U 
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R., 7 Ail. 749* [Petheram, C.|., and Brod- 
hurit, J. April xi, 1885.] Referred tu in 
Quten^Emprcss v. Dungar, J L. R, 8 All 

25*. 

Before an accused can be convicted of 
an offence under s. 201 of the Penal Code, it 
must be proved that an offence, the evidence 
of which he is charged with causing to dis» 
appear, has actually been commiUed, and 
also that the accused knew, or had infoima- 
lion sufhcientto lead him to believe;, Ihdt the 
offence had been committed. Empress v. 
Abdttl Kadir (I, L. R., 3 All. 379) followed. 
—MatuK-T Mii>KKR V. Empress, I. \.. R., 11 
Cal. 619* ( Mitter, Maepherson, and Prinsep, 
JJ. May 13, 1885.;! 

S. 20J of the Penal Code does nut apply 
to (he case of a cTiminal causing disappear¬ 
ance of evidence uf his own crime, but only 
to the case of a person who screens the prin¬ 
cipal or actual offender Qiurti c. fimif Smni> 
der Shnter (7 W. R. 53), AV/,^ v. Easinuath 
Dinkar (8 Bum. H. C. R. 126^, Empress v 


Krishna ( 1 , L. R., 2 All. 7x3), Emprms v, 
Bohala Dibee (f. L. R,, 6 Cal. 7^), and Queen^ 
Empress V. Lalli (I. L. R., 7 All. 749), refer¬ 
red Ic.—Queen-Emfress V. Duno.\r, I. L. 
R., 8 All. 252. i^Brodhurst, J. April 5,1886.] 

S. 201 of the Penal Code applies merely 
to the person who screens the principal or 
actual offender, and not the principal or actual 
offender himself. The accused were charged 
with murder, and also with causing the dis¬ 
appearance of the corpse of the deceased 
with the intention of sciecningihe murderer 
from punishiTient under s 201 of the Penal 
Code. Evidence for the prosecution point¬ 
ed conclusively !o one or other of them be¬ 
ing the actr.al murderer; but it was impossible 
upon the evidence to say which of them caused 
the death. They were acquitted on the charge 
t)f murder, but convicted on the charge under 

201. Held that the conviction could not 
stand.— Tor.\1' All v. Queen-Empkess, 1 . L. 
R., 22 Cal. 63S. Norris and Beverlev, JJ. 
Jure j, 1895.^ 


202.* Whoever, knowing or having reason to believe that an offencef- has 
Intentional omission logive been committed, intentionally omits to give any infor- or of^ist 
information of offence by per- mation respecting that offencef which he is legally u^*"!!*^*®*** 
son bound to inform. bound to give, shall bo punisiiod with imprisonment Summons, 

of either description for a term which may extend to six months, or with fine, or Not^omp. 
with both. 


I.\ thiti sortiuu I be word " ofTeiice ' lia;^ 
the !>auu; meaning a hen the thing punishable 
Linder the ^pe(■ial or local law is punislubU: 
under such law with imprisonment for n term 
of six months or upwards, whether with or 
without fine.—S. 40, Penal Code, 

Wheki: thcirtr7iu.s dcluti IS not c.^tabhsh- 
ed, there can bo no convctioti for cnlpablo 
homicide not amounting to murder, nor fur 
intentional omission to give notice of an of- 
tence which has nut bebn proved tu have been 
committed.—Q ueen u. Ram Ruche v.SiNoti, 
4 W. R. 29. , Kemp and Seton-Karr. ]j. 
Nov. 28, 1865.J 

A K.M£,>:.\m is a priv.iLe person in respeei 
of s$. 176 and 2u2 of the Penal Code, there 
lx.‘ing iiu law biodiiig liiin in any special way 
to report or prevent r rijiie. Me is iherefort* 
nol iUble lu pnnlshmi:T»i tor nul reporluig 
the comm INS iun of a ■ rime nut eiiniiicr.ilrcl 
in ch. 4 of the Code uf Criiniiia) Procedure, 
1883.—Mad. H. C Kill., .Mar u. 1867: 
2 Mad. ]ur. 289. 

An omission to give inforinauon that a 
crime has been committed does not, under s. 
107 of the Penal Code, amount to abetment. 


unices Mich omission uivuIvls a breach of a 
legal oblig.'ition. A private individual is not 
bound bv any law to give information of any 
offence which he has seen committed. — 
Qi KKN- V. Khaimm Sheikh, 4 B. L. R. A, Cr. 
7 Uoch and (jlover, JJ. Nov. 23, 1869.] 
Per KhMP, I.—Before a person tan be con¬ 
victed of an offence under s. 202, Penal Code, 
there must be legal evidence (1) that he has 
knowledge, or reason to believe, that some 
oftenci.' has been committed; i2) that an infcu- 
timiiil omission to give arty information re- 
spn ting that uitence: ind (3) that he i.s legal¬ 
ly bound to gi\e information of that offence, 
in this case, the Sessions Judge, having found 
th:il Jherc was ne evidtiuv :d all, s. 423, Code 
of Criminal Procedure (Act XX\^ of l86l)j 
did not apply, that stviion only authorise:; 
an .\pp(‘liLi*e Court In direct nddirioutit evi- 
deina* to be l.ilcen wberctbcie is some* primii’ 
^Wir'evidence bearing upon the guilt or inno¬ 
cence of the accused, but not where there is no 
evidence at all. Per Glover, ].—^The Sessions 
judge having found that an offence was com¬ 
mitted, and that the accused were bound by 
law to give information respecting it, but that 


• In 3. 202 the word “offence" has the same meaning when the thing punishable 
under the special or local law with ixoprisonment for a term of six inonths or upmrda, 
whether with or without fiee.—See 5.40, tupra* Also see the explanation to s. 203, iw/ra. 
t As to meaning of “offence " in ». 202 see explanation to s. 203, wfia. 
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Press’. Mag. 
vt of ztk 
i^r and class. 
Dneog, 
Warrant. 
Bailable. 

Not comp. 


Presy. Mag. 
or Mag. of i»t 
class. 

Uncog. 

Warrant. 

Bailable. 

Not comp* 


there was not, on the record, evidence of their 
omission to give that information, was compe¬ 
tent, under s. 422, to order the deficienry to be 
supplied, the object of that section being the 
prevention of a guilty person's escape through 
some careless or ignorant proceedings of a 
Magistrate, or the vindication of a wrongful- 
ly accused person's innocence where the same 
carelessness or ignorance has omitted to re¬ 
cord the circumstance essential to the eluci¬ 
dation of truth.— In thk Matter ok Woouoy 
Chanu Mookhopaohya. 18 W. R. 31 ; 9 it. 
L, R. Ap. 31. [ Kemp and Glover, |J. July 
23 , 1872.] 


To warrant a conviction under s. 303 , 
Penal Code, the prosecution must prove that 
the accused knew, or had reason to believe, 
that an offence had been committed of which 
he was bound to give information. Mere 
omission to inquire into the truth of ru¬ 
mours that reached him, or statements that 
were made to him, does not constitute an 
offeiK^e under that section. Heldf also, that 
where an act is capable upon the evidence of 
two constructions, the accused is entitled to 
tile benefit of that one which is most favour¬ 
able to hl.s innocence.— In this Mattkk op 
Ueembadmuk L)ass, 1 Shume’s Rep. 29. 


203 .* Whoever, knowing or having reason to believe that an offencef has 
Giving false information been committed, givos any information respecting Chat 
respecting an offence commit- offence which he knows or believes to be false, 
shall be punished with imprisonment of either des¬ 
cription for a term which may extend 10 two years, or with fine, or with botli. 

Exphina(ionJ \—In sections 201 and 202, and In this section, the word * of¬ 
fence ' includes any act coiumiitcd in any place out of British India, which) if com¬ 
mitted in British India, would be punishable under any of the following sections, 
namely, 302, 304, 382, 392. 393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 


449. 450. 457. 458, 459. =‘"‘1 4<^o. 

In this section the word " oflcnce ” denotes 
a tiling punishable under this Code, or under 
any special or local law as defined in this 
Code.—S. 40, Pena) Code. 

A PRISONERS intention is immaterial to 
his conviction under s, 203 of the Penal Code 
of having given false information respecting 
an offence committed. Thus, where a rhau- 
kidar, having found a corpse with wounds 
on the throat and jaw, gave information at 
thethana that the deceased had died of cholera, 
and that there was nothing suspuiuus in the 
matter, he was con\ictud under s. JU3 of th<! 
Penal Code.— Quern v. Chekiour Chow- 
KiDAR, 1 W. R. iB. Glover. J. Sep. 26. 

1864.] 

The elements of an offence under s. 203 of 
thePenalCodeare, the accused should 

know, or have reason to helievK, that an of* 
fence has been committed; the giving ot 
information respecting such offence which i he 
accused knew 01 believ**d to but faKe. There¬ 


fore, m order to constitute this offence, it 
would not be nei'essary that the accused should 
be 7iw,'irL' iff the circumstances attending the 
death of M, but only that he should know, or 
have reason to believe, that M had been killed 
by criminal means, or that otherwise some of¬ 
fence Jiad been committed; and if, with such 
knowledge or belief, the accusetigave any in¬ 
formation in relation thereto which he knew 
or believed to be false, he would commit the 
offence.—9 \V. R. Cr. L. 2, No. 135 of i 368 . 

Ti> jUMii'V it conviction for giving false 
information with respect to an offence under 
s. 203 of the Penal Code, it must be proved, 
not only that the person charged had reason 
tu believe that an offence had been commit¬ 
ted. but that the offence had actually been 
committed, and that the accused knew, or had 
re.ison to believe, that the offence had been 
actually committed.— Qcken v. Joynakain 
Patro. 30 W. K, 66 . ^Jackson and Mitter, 
JJ. Sep IS, 1873 . 


204 . Whoever, secretes or destroys any document which he may be lawfully 
Destruction of document to compelled to produce as evidence in a Court of Jus- 
prevent its production as evr tice, Of in any proceeding lawfully held before a pub- 
lie servant as such, or obliterates or renders illegible 
the whole or any part of such document with the intention of preventing the same 


* In fl. 303 the word ** offence ’’ denotee a thing punithsble under this Code, or 
ttnder any special or local law as defined In ss. 41 and 43 of this Code.—Sea s. 40, sufra, 
i This explanation has been added by the Indian Criminal Laws Amsndmeat Act 

(in. of i8p4b 8.6. 
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from being produced or used as evidence before such Court or public servant as 
aforesaidi or after he shall have been lawfully summoned or required to produce 
the same , for that purpose, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, or with fine, or with both. 


WherS the plaintiff, in a suit referred to • 
arbitration by consent, with a view to prevent 
a witness from referring to an endorsement 
on a bond (which tended to show that dt>- 
fendant had paid more than it wan alleged 
had been paid by him), snatched up the bund 
which was lying besides the arbitrator, ran 
away, and refus^ to produce it, held that the 
offence committed was not thdt, but secret¬ 


ing a document under s. 204 of the Penal 
Code.— SubkamamiaGhanapati v. Rbo., 1. 
L. R., 3 Mad. 261. [Turner, C.J., and Mut- 
tusami Ayyar, J. Sep. 2, i88i ] 

A PERSON merely withholding a document, 
ur not producing it on a false pretence, can¬ 
not be convicted of the offence of secreting 
such document speciBed in this section.-^a 
N, A.. N.-W. P., Part 64. 


205 . Whoever falsely personates another, and, in such assumed character, a.of Ses., 
Fal«: personation for , ur- makes any admission or statement, or confesses judg- 
pose of act or proceeding in ment, or causes any process to be issued, or becomes ciav. 
suit or prosecution. bail or security, or does any other act in any suit or \(Sr2nt, 

criminal prosecution, shall be punished with imprisonment of either description for 
a term which may extend to three years, or with fine, or with botli. 


Under s. 205 of the Penal Code it is 
criminal to personate an imaginary person 
—Qi^kkx V. Bnro Kauar, i Ind. Jur. O.S. 
123. rSeton-Karr and Campbell, JJ. Nov. 
20, 1862-J Dis'^enled from in In rc Kadar 
Ravultan and Avam^aita Knviiftan, 4 Mad. 
H.C. R. iK. 

Fraudulent gain or henofit to the offend¬ 
er is not an essential element of the offence 
of false personation under s. 205 of the Penal 
Code, and a conviction for false personation 
may be upheld, even where the personation 
is with the consent of the person personated. 
^Ex-parte Suppakon, \ Mad. H. C. R- 
450. [Scotland, C J., and Frere, J. Nov. 

83,1863.] 

It is necessary to a conviction for false 
personation, under s. 205 of the Penal Code, 
that the accused should have assumed the 
name and character of the person he is 
charged with having personated. The fact 
that he present€Hl a petition in Court in the 
name of that individual, held, under the 
circumstances of this case, to be in sufficient 
to show any intention of fahsely personating 
such person.— Qukkn v. Nak\in Acharj, 8 
W. R. 80. [Glover and Hobhoiise. Jj, Nuv, 

13,1867.] 


I'u constitute false personation under s. 
205. it is not enough to show the assump¬ 
tion uf n fictitious name. It must also be 
shown that the as.sumed name wa.s u.scd as a 
means of representing some other known 
iiid'i> idu.ii. A mere “;diasor “incog ’ is 
no criim*, for it is no uncommon thing for 
men to pass under names not their own for 
the pu]']>u.se of disguise, in some instances 
from blameless, in others from indifferent or 
bad, motives. But, \ihatever the motive, 
the use uf an assumed name is not in ftself a 
criminal offence. The gist of the offence 
under s- 205 is the feigning to be another 
knuwn person. The whole language of the 
section clearly imports the acting the part of 
another person, the actor pretending that he 
is that person. There are sections of the 
Penal Code (for instance, ss, 140, 170, 171, 
and 415} under which the false assumption 
of appearance or character may be an offence, 
though no particular individual is meant to be 
represented, or only an imaginary per.son; 
but it is not so here. Jfeif v. Bitoo JCakar 
(i Ind. Jur. 123) dis.sented from.—/« re 
Kad.\r Ravuttan and Avanuana Ravut- 
TAN, 4 Mad. H. C. R. 18; 3 Mad. Jur. 146. 
: Scotland, C.J., and Collett, Mar. 9, x868.] 


206 . Whoever fraudulently removes, conceals, transfers, or delivers to any m«. 

^ , person any property or any interest therein, intending ^ *** 

cealment of property to pre- thereby to prevent that property or interest therein from uncog. 
v«nt iu seiEure as forfeited or being taken as a forfeiture, or in satisfaction of a fine, * 

in execution. under a Sentence which has been pronounced, or which Not comp, 

be knows to be likely lo be pronounced, by a Court of Justice or other competent 
authority, or from being taken in execution of a decree or order which has been 
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made, or which he knows to be likely to be made, by a Court of Justice in a civil 
suit, shall be punished with imprisonment of either description for a term which 
may exceud to two years, or with hne, or with both. 


A PERSON who fraudulently removes pro- 
perty, intending thereby to prevent that pro¬ 
perty from being taken in execution of a 
decree made by a Collector, commits an 
offence, and is punishable under $. 206 of the 
Penal Code, and not under s. 145, Act X. of 
1859. —Gol'r Chukder Chuckbruuttv ir 
KiSHBN MoHVN SlNQH.'IO W. R 46; 2 B. 
L. R. S. N. 4. ’"Loch and Glover, JI. 

II, ises.] 

To bring a case under s. 3 o 6 of the Pen.il 
CodC} there must be a fraudulent removal, 
sale, or transfer of property, or of some in¬ 
terest therein, intending thereby tu prevent 
that property from being taken as a forfeit¬ 
ure or in satisfaction of a fine.—I n tmr 
Matter op Balmokoond Hkojodasi, 18 W. 
R. 6S- Kemp and Pontifex, II. N'lv u), 
1872'.] 

A ji'OOMr.vT-nEnTOR, ivho'^t^HMndiug^rop'. 

were ait.iphed, harvcsti-.I thnn while rfic at- 
lacliment was in foriv. atid was roiiMftcil nf 
theft. that the aciMisrd was not gmltv 

of theft, but of the (jJlfiiiv of 'Ij^lujiivslly rr- 
inoving the properly iituler ihe Penal C inh*. 


s. 434. Per Benson, J,-^Thc offence was also 
criminal misappropriation within the mean¬ 
ing of Indian Penal Code, s, 4O3.— QuEEN* 
Empress e. Obavya, I. L. R-, 22 Mw. 151. 
Davies and Benson, JJ. Sep. I 3 i 1898,] 

The cutting and carrying off crops, which 
the accused knew to be under attachment In 
execution of a certificate under the Public 
Demaiid-s Recovery Art of 1895, is an offence 
under the latter part of s. ao6 of the Penal 
Code The atnount due under the certificate 
c.miiot be regarded as a forfeiture or fine, but 
is inonev due under a decree, the certifii'ate 
having the for<’e and effect of a decree of a 
Civil Court. Where such an offence was 
taken rognixaacc of by a Magistrate without 
s.oirCion ior the prosecution being given, as 
'ihould have been the case, but there is 
nothing in the procee<ling to show that the 
w:int of such sanction had in fact occasion<ivi 
:i f.'^iihire of justice, hvlii that the conNHcthm 
w.is noi b.id (inlv on ihai act'ouni.—Sr\'0\N 
D.\sai>m c Sm’al Mahto, I. L. 11., 2^ Cal. 
J17 I'rinvp and Jlandlcv, )I. Aug. no. 


Prew- 

or Mag. of iM 
or and class, 
Uttcog. 
Wfltnant. 
BaitaWe. 

Not comp. 
Sanction. 


207 . Wlioever fiaudulently accepts, receives, or claims any property or any 
Fraudulent ci.^im to pro- knowing that lie has no right or 


Claim 

perty to prevent its seizure 
as forfeited or in execution. 


rightful claim to such property or interest, or practises 

« any deception touching any rtght to any properly or 
tercst therein, intending ihcrebi' to prevent that property or interest therein 
from being uken as a forfeiture or rn satisfaction of a fine, under a sentence 
which has been pronounced, or which he kfiows to he likely to be pronounced 
by a Court of Justice or other competent authority, or from being taken in 
execution of a decree or ord^T whkh has lieen made, or which he knows to be 
likely to be made, by a Court of Justice in a civil suit, shall be punished with 
imprisonment of eitlier description for a term which may extend to two years, or 
with fine, or with both. 


Presy. Msr. 
or Mag. of 
clas». 


Uncog 
Warrant. 
Bailable. 
Not comp. 
Sanction. 


208 . Whoever fraudulently causes or suffers a decree or order to b; passed 
Fraudulently sufiering de- against him at the suit of any person for a sum not 
cree for sum not due. foj ^ larger sum than is due to such person, or 

for any property or interest in property to which such person is not entitled, or 
fraudulently causes or sulTers a dccre.* or ordet to be executed against! him after 
it has been satisfied, or for anything in resjioct of which il has been satisfied, 
shall be punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


/Uusiraiian, 


A iostltutes a suit against Z. Z, knowing that A is likely to obtain a decree against 
him, fraudulently aiifferi a ju^lgment to pass against him for a larger amount at the suit 
of B, who has no just claim again^t him, ia order that B, either on his own aeconnt or for 
the benefit of 7 ., may share in »he proceeds of any sale of Z*% property which may be made 
under A s rlecn-c. 2 has ronimitted an ofience under ihN section, 
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L Whociver fraitdidemly or dislmegtly, or intestt to injure oraimoy. 

malciaff false uiy person, makes in a Court of Justice any clahn ' 

iiru wfiich he blows to be false, shall be punished vUh 

impriaomneat of either description for a term which may extend to two yearsri^d guniiiL. 
sh^l also be liable to fine. 


ist 


NqC comp. 
Sanction. 


Whikb a person applies for the execution justice, and is confined to the Civil Court in 
of a docree which has already been cxertit- which the orijs^irial suit was broogfht.^-{}uSBN 
ed, his offence falls, not under s. aop but s. v, Bbkgun Mahtoon, 12 W. R. 37. [Nor- 
310 , Of the Penal Code. S. 309 relates to man and ]arksnn, JJ. July 26, 1869.] 
false and fraudulent claims in a Court of 


910. Whoever fraudulently obtains a decree or order against any person outo. 

Fravdnlentty obtaining for a sum not due, or for a larger sum than is due, or 
deem lor sum not due. for any property or interest in property to which he 
is not entitled, or fraudulently causes a decree or order to be executed against 
any person after it has been satisfied, or for anything in respect of which it has 
bm satisfied, or fraudulently suffers or permits any such act to be done in his 
name, shall punished witii imprisonment of either description Cor a term 
which may extend to two years, or wiili fine, or wiili both. 


Whebe a person applies for the cxeruiiun 
of a decree which has already been exet'uted. 
his oRenci; fulls, not under s. 209, but s, 21 u, 
of the Penal Code. S. 209 relates tu lalse 
and fraudulent claims in a Coiu’t uf justice, 
and is confined to the Civil Court in which 
the original .suit wa.s brought.—t^uKttN v. 
bKSouN Man TOOK, 12 W. R 37. Nunivm 
and Jackson. Jj July 26. rK(>9. 

S. 25R of the Code of Ciul I’rwedun*, 
which provides that no p.iyment or adjust¬ 
ment of a decree not ct^rtifh d to the Ciuiri 
as in the said SfCtion provided shall be re- 
rogntzHl by any Court, does not debar u 
Cnminal Court from recognixiiig .such pay¬ 
ment where the decree-holder is ch:irg«l 
with fraudulently executing a satisfit*d decree. 
—Qokin-Emphbss V. PrM.\r.\. 1 , h. R.. y 
Mad. 101. Hutchins, J. 0(t. 6, 1885.^ 

In s. 210 of the Indian Penal Code (ho 
word **salK-tlied" is tube understood in its 
ordinary meaning, and ntit as referring to 
decrees, the sati^artion of which has been 
certified to the Court.—^r£Kx-KMPKK«;9 t. 
BaPVji Davakam, I. b. R., 10 Horn. 28S. 
[Btrdwood and Jardine, JJ. Kelt. 18. 188C 

S. 105 of the Criminal Proctdure Code 
(Act of 1682} distinguishes between the 
sanction granted by a Court to a prosecution 
by a private indtridual and a complaint made 
by the Court itself. A supcriiu' Court to 
Wnith tuefa Court is subordinate, may revoke 
(he sanrttOA granted in the former case to 
the private prosecution, but it has no power 
in the latter case to set aside a complaint 
duly made by a siibordinati; Court.—yuKSN- 
RMi*lkKSs I*. Racravpa. f. 1 -. R.. 13 Bom. 


j(*9. I Birdwood and P.irsons, JJ. July 5, 

A coMPi-.Ai.NMNT applied to a Munsif for 
sanction lo prosw'ute a decree-holder for an 
offence under s. 2lo of the Pena! Code, and, 
upon the Munsif s refusing suHi application, 
preferred an appeal to the District Judge, 
who granted the siriction asked fur. The 
dern'c-hohler. having been proserutifd and 
i'<uivict<-d before a Deputy Magistrate, »r«- 
irrred an appeal, whu h 'v^irie ou for hemfeg 
before, :ind was disposi'd of by. the same 
Uistrict judge who had granted the sanction. 
Ht'Ui that the words ’* shall try any person,'' 
as used in s. 4.S7 of the Ciwe of Criminal 
Prontiiiie, include the hearing of an appeal, 
and that the hearing uf the appeal from the 
order of the Munsif refusing s;inction was a 
judicial piut'eeduig within the meaning s f the 
Code, and runseiiuently that, under the pro¬ 
visions of s. 487. the Distru'‘t Judge hao no 
jurisilirtiun to ciitcit.iirt the appeal Against 
the jiidgtnenl and 'Hjnience pa‘>sed by the 
Deputy Magistr:ite — Is the attkr of M.a- 
i)iH B Cmtm»ek Mo7i mi>ar v. Novodekp 
C'llfNPKK PlNHIJ. j. !.■ R.. 16 Cal. 121. 

Mill'pbersoo and Trevelyan, JJ. Nov, 10, 
1888. 

A PLCHEH-Hoi HER having proceeded to 
cxti'ute his decree against his judgment- 
debtor, the latter objected, stating that the 
decree had been already satusfied, although 
the adjustment thereof fiad not been oertiiM 
lo the Court as required by s 258 of the Code 
of Civil pTOredure. The judgment-debtor, 
being umler the circumstances compelled lo 
deposit the amount of the decree in Court, 
applied for and nbtniricd sanction to pro- 


( * 3 i 1 


tP C. 37-1 



SI&2II.} FALSE CHARGE, rCtuUP.Xk 


Kcutv the decree-holder for an offence un¬ 
der s. aio of the I^nal Code. It was 
tended that the case did not fall within that 
section, as the ftatisfaction, not having been 
ratified to the Court, could not be recognized 
hy the Court executing the decree, and that 
consequently no offence had been committed. 
Httd that the words ''after it has been 
satisfied used in s. 210 of the Penal Code 
indicate only the fact of the satisfaction of 
the decree. The fact that the .satisfaction is 
of such a nature that the Court executing the 
decree could not recognize it, does not pre¬ 
vent the decree-holder from being properly 
convicted of an offence under that section.— 
Madhub Chundkr Mozvuoar t>. Novo- 
DREP Chunder PLT:^nn^ ]. L. R., 16 Cal, 


ia6> [Mitter and Macphorson^ J]. Dec. 
18,1888.] 

A DECKiE-HOLDSR applied for execution 
of hi.s decree against the judgmentnloVtor. 
The application was dismisM on thegmnd 
that the decree had been satisfied out of 
Court. The judgment-debtor then applied 
tor and obtained sanction to prosecute the 
decree-holder under s. 310 of the Pena] Code. 
Heiii that such sanction must be revoked, 
because the decree had not beoi caused to he 
executed, and therefore no offence nnder b. 
2io of the Penal Code had been committed. 
—Shama Ch.akan Das v, Kasi NaiK, 1. L. 
R., 23 CaL 971. Ghose and Gordon, JJ. 
June lo, 1896. 


Pmnr* Mag. 

« Mag, ot TBt 


Uncog. 
Warrant. 
biiaUc* 
Not romiw 
Kanction. 


21 l.» Whoever, with intent to cause injury to any perfiou, institutes^ or 
Fahe charge of offence causes to be jnsiitutecl, any criminal proceeding 
made with intent to injure. against that person, or fal.se]y charges any person Vith 
having conamiited an offence, knowing that there is no just or lawful ground for 
such proceeding or charge against that person, shall be punished with imprison¬ 
ment of either description for a term which tmy extend to two years, or with 
fine, or with both; 


and, if such criminal proceeding be insliiuied on a false charge of an offence 
punishable with death,! iransponaiion for liie.f or imprisonment J for seven years 
ftSIrtZ!' or upwards, shall be punishable with imprisonnit^m of either description for a 
term which may extend to .seven years, and shall also be liable to fine. 


MEANlNt. 01 * OI-FENCF." 

In this section the word " nc* ’ d^-notes 
a thingpirni.Hhablc under ihi.sCodror under 
any special or local taw as defined in this 
Code.—S. 40, Penal Code. 

MAKlNtl FA1.SF Cli \KGF.. 

No charge of making a false charge can he 
proved while the original charge is still un¬ 
der investigation, as it may turn out that li\e 
Court conducting the investigation may say 
that it is a tnie charge: but it is not ncces- 
that the charge should be heard and 
dtsmis.sed; it is sufi^ient if it be not pending 
at the time of the trial.--R kc. r. Si:bbanna 
Gaukdan. I Mad. H. C. R. 30; i Ind Jur. 
O. S. 136. I Scotland. C.]-, and Phillips, 

j. oa. 27,1862. 


To t'Malilish a charge under ji. 211. it Is 
iiecessary in show that the acru.sed knew, or 
hud reason lo l>eHeve, lhat an t»ffencc had 
been committed —Qi'EK.v r. Bitto Kah.ve, 1 
Ind, Jur, O. S 123. t^ton-Karrand Camp¬ 
bell, JJ Ntiv'. 20, it63/ 

Whsn a prisoner is convicted of having 
made a false charge of an offence, the nature 
of the false charge should be stated in the 
finding, and entered in the caleadar.-^EG. 
V, Arji'N, I Bom. H, C, R. 87, fFotbes and 
V^’estropp. fj. Nov. 4. 1863.^ " 

7 'hk ronvirtion of a police’intpocttw for 
haring abetted the bringingof aftiaediarge 
of njiirder quashed, because U wa« not dw- 
tinrtly shown that he preferred the charge 
malii (tdt. —Qi'BCN V. MUTHOORApXtlBHAl) 


* In 9, 211 the word ' offence denotes a thing punishable utdet thia Code, or under 
any special or local law as defined in ss. 41 and 42 of this Codc,-«Stte t 40 of this Code, 

Court capital, or puaiahabte wHb itautporiithn for liie.>tri«U« by 


*** punishable with impriaonmeat for seven years ot op«ar4p.— 
tiiable by Court ot Session,, Presidenry Magisuate, or Magistrate of lit class. 
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PanoaYi a W. R. 9. [Kemp and Glover, 
JJ. Jan. 18, 1865.] 

Thk mere fact that an accuser (in this 
caee a iubordmate pq]ic&>oflu:er) is an 
official ie a stihordinate position will nut 
shield him from the consequences of fa/se 
and malicious charges made by him ofRciaily. 
^Quun e. RHtDoy Nath Biswas, 2 W. 
R.45. [Glover J. Mar. 15, 1865/ 

WnhxIi a man burns his own house, and 
charges another with the offence uf doing 
so, he should be convicted and sentenced 
under a. 2t 1, and not under s. 195. — Qubkn 

V, Bhuowan Ahir, 8 W. R. 65. t Lorh and 
Hobhouse, JJ. Aug. 28, 1867.] 

Ss. 182 and aii of the Penal CckIc dis¬ 
tinguished. The Utter held to apply to a 
case of false charge in which the arcnsed in 
the present case had appeared before the 
police, and charged the new complainant 
with having caused the death of the ac- 
cused'schUdby poisoning.—R vv i-'kk M \ho- 
MRO V. Abhas Khan, 8 W. R. 67. [ark- 
son and Hobhouse, JJ. Sep. 3. 1867 

S. 211 of the Penal Code applies, not only 
to a private individual, but also to a polire- 
offirer who brings a false charge of an 
offence with intent to inj«re.*“lN ruh Mat- 
TEK OF NaBOOI>£F,I> ClIt'NDKR SlK(.\R, 11 

W. R. 2. Jackson and Markby, JJ Jan. 
J2, 1869.] 

Whgrk a Deputy Magistrate iiistiLuLed 
proceedings again.st a rompUiiiaot and hi& 
witnesses for preferring a false charge of 
(heft before him, it was held that he could 
not merely rely on the decision in the theft 
case, but was bound to prove the falsity of 
the rompialnt of theft in the presence of the 
accused.—Q i*kbs- t. Ram Dans Boisiub, ii 
W. R. 35. Jackson and Markby, JJ. April 

6, 1869. 

If a Magistrate considers a complaint false 
and groundless, he is not bound to issue a 
summons or warrant. The law vests hin\ 
with a discretion, which discretion it is in¬ 
cumbent on him to exercise. At the same 
time the Magistrate should always take the 
examination of the complainant — In /r 
Ramckurn, 3 N.-VV. P. 272. Turner, [. 
Aug* 25, 1871.] 

the charge of voluntarily causing hurl, 
contained in a petition of complaint. U wil' 
fully false, and made with intent to injure, 
then the complainant is legally chargeable 
with the offence described in s. 211 of the 
Penal Code,— Qitkkr t, M.\ta Dyal, 4 N.- 
W. P. ff- [Pearson, J. Jan, 13. 1873.] 

Thb Io«rer Criminal Courts cannot punish, 
as abettors, persons who gave evidence in 


support of false charges — or rather, ebanes 
found by such Courts to be false. loi of 
the Penal Coife does not contemplate any 
acts of subsequent abetment, or provide for 
the punishment of such offences, except when 
they are such as are defined in as. 2f2 to 
218. — Qubbn V. Paun Pomdah, x8 W. R. 
28; 9 B. L. R. Ap. 16 , [Kemp and Glover, 
JJ- July II, 1872.] 

Where the charge is one of inatittitio^ a 
false charge uf an offence with intent to in* 
jure, the actual information which the pri¬ 
soner made at the thana ought to be given in 
evidence, and form part of the record.— 
OuKEN V. Hoot AS alias Suttoo, 23 W. K, 
32. Phear and Morris, JJ. Jan. 30, 1875.J 

An offence under s. 211 of the Penal Code 
includes nn offence under s. 182: it is there* 
fore open to a Magistrate to proceed under 
either section, although, in cases of a more 
'^erious nature, it may be that the proper 
course is to proceed under s. 2ii.-*-Bhok- 
TSKVM V, Hbera Kolita, ]. L. R., 5 Cal. 
184. [Ainslieand Broughton, JJ. April 26, 
1879.] 

There is nothing in s, 21 x of the Penal 
Code which limits the penalty there imposed 
tu cases in which attempts have been made 
to substantiate false charges in a Court of 
Justice. A false charge made before the 
police is, therefore, punishable under this 
section.—A shrof Au r. Ruprefs, 1 . L. R., 
3 Cal. 2S1. [Mirier and Torienbam, JJ, 
June 24, i879._ 

It is necessary fur a conviction under 5. 
2 m of the Penal Code that the false charge 
should have been made to a Court or offic^ 
having jurisdiction to investigate and send 
it up for trial.—I n the Matter of Jamoona ; 
Km CRESS r. Jamoona. L L. R., 6 Cal. 620. 
. Miticr and Maclean. JJ. Jan. 22, 1881.] 

A criminal prosecution for an offence un¬ 
der s. 311 IS not a condition precedent to the 
right to sue for damages. The bringing of 
a civil suii imports no corrupt agreement 
or compounding of the offence in such a 
case. S/tarfta Churn Base v. Bktfla Natk 
Putt (6 W. R., Civ. Ref., 9) followed.— 
ViR\NSA t». Naoavvah, 1.1.- R., 3 Mad. 6. 
innes and Kernan, JJ. Mar. 14, i88x.] 

A PRISONER, charged under s. 211 of the 
Penal Code wiih having brought a false 
charge with intent to injure, by accusing A 
of having caused the death of a perBon by 
doing a rash or negligent act not amounting 
to culpable homicide, under & 3014A, stated 
at the trial that the original complaint made 
by him was false, and that he made it un* 
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thmkingly. The Sessions Judge treated this 
statement as a plea of guilty, and sentenced 
the prisoner to rigorous imprisonment. No 
record of the prisoner’s plea, as required by 
s. 237 of the Criminal Procedure Code (Act 
X. of 1B72), appeared on the proceedings; 
nor did it ap{:^r that the charge had been 
explained as well as read to the prisoner, 
and the Judge considered that the original 
complaint did not amount to a false charge 
of an offence under s. 304A. Held that the 
conviction was bad —Empress v. Gopai. 
Dhanuk, 1 . L. R., 7 Cal. 96; 8 C. L. R, 471, 
[Morris and Tottenham, JJ. April 21, 1881.] 

R CHARGEO A with breach of trust, and S 
gave evidence in support of the charge. A 
being acquitted, R was tried for making a 
false charge, and S for perjury. Held (1 ) 
that the depositions given by witnesses in the 
first case could be used agjinst R in the 
second case, but not against S. under Ji. 33, 
Evidence Act; (2) that the word " questions ' 
in s. 33 does not mean “all the questions;" 
and that, though additional issues were in¬ 
volved in the second trial, yet the evidence 
as to the issues common to both trials was 
properly admitted at the second trial against 
R.—/n re Rami Reddi, I, L. R., 3 Mad. 48. 
[Innes and Muttiisami Ayyar. jj. May 2. 
1881.] 

The fact that an offence alleged to have 
been committed has been compounded is no 
conclusive answer to a charge made against 
the prosecutor under s. 211 of the Penal Code. 
A laid a charge against M for wrongful con¬ 
finement. I'be police reported the rase as a 
false one; and A not appearing to prove the 
complaint, the District Magistrate ordered 
him to be prosecuted under s. 211 of the 
Penal Code, and made over the case to a 
Deputy Magistrate. L'pon the hearing of such 
charge, A pleaded that he had compounded 
the original charge litd by him against M, 
and that therefore the charge against him un¬ 
der s. 211 could not lie. The Deputy Ma¬ 
gistrate, without hearing any evidence, dis¬ 
missed the case. Held that the course so 
taken was illegal, as such pica was no conclu¬ 
sive answer to a charge under s. 211 'Quekn- 
Empkgss V. Atak Ali, 1 . L. R , 12 Cal. 79. 
[Wilson and Macpherson,JJ. Nov 3,1884.] 

A PROSECUTION under .s. 182 of the Penal 
Code may be instituted by a private person, 
provided that he first obtains the sanction of 
the public officer to whom the false informa¬ 
tion was given, or of his official superior. 
Queen v. Radha Kishan (I. I., R , 5 All 36) 
overruled Where a specific false charge is 
made, the proper sct'tion for proceedings to 
be adopted under is s. 211 of the Penal Code. 
— QuiEti-EMPRbss V. JuoAL Kismoke. 1 . L. 


R., 8 AlU 36a. [Straightf OC^. C.J. May 
28, 1886.] 

A PAi.bE charge before the police 19 a false 
charge falling within the first portion of a, 
211 of the Penal Coda. The latter portion 
of s, 211 of the Penal Code is cennned to 
cases in which criminal prooeediogs have 
been instituted, and does not apply to false 
charges merely. Empress ef Indies v. 'PUetm 
Rai ( 1 . L. R., 5 All. 215) and Bmpren v. 
Parahu ( 1 . L. R., 5 All 598) followtd,— 
Queen-Empress v. Karim Buksh, i. L. R., 
14 C.il. 633, [Petheram, C.J., and Gbose, J. 
June 10,'1887] 

XVMAT CONSTITUTES MAKING OF A FAtSE 
CHARGE. 

To ronstiiiile the offence of preferring a 
f.xise charge under s. 2 x x of the Penal Code, 
the charge need not be made before a Magis¬ 
trate; nor need the charge have been fully 
heard and dismissed: it is enough if it is not 
pending at the lime of trial.— Keg. 9. Sub¬ 
ha nn a frACNDAN, I Mad. H. C. R. 3O. 
[Scotland, C.J.. and Phillips, J. Oct, 27, 
1862,3 Distinguished in Einpress v. Ahul 
1 . L. R., 1 All. 497, infra. 

To prefer a complaint to the police in re- 
bpci't of an offence which they are competent 
to deal w'ith, and thereby to set the police in 
motion, is to institute a criminal proceeding 
within the meaning of s. 2ii of the Penal 
Code. —QrKi:N v, Bonom.vlly Sohai, 5 W. 
R. 32. _Campbell and Phear. JJ. Feb. 20, 
1806. 

I-NsTiTi'TiNG a criminal proceeding with 
intent to injure, knowing that there is no 
just or lawful ground for such proceeding, 
may be treated as a distinct oifenoe from that 
ot falsely charging a person with having com* 
mitted an offence, A polu^officer, though 
acting upon the information of an infoxtner, 
may be said to institute a criminal prooeed- 
ing against the person charged by him; and 
the consent of hib superior officer to such 
charge w'ill be no guarantee against the conse¬ 
quences of bad faith on his part. The pro¬ 
secution, when establishing the fact that a 
po]icf>officcr acted knowing there to be no 
just grounds for proceeding, is bound to call 
all those on whose statements such officer 
said he acted — Queen *. Nobokisto Ghosb, 
8 W. R. 87. [Seton-Karr and Maepherson, 
JJ. Dec. 32, 1867.] 

A FALSELY, and with intent to injure, in¬ 
formed the police that B bad stolen property 
in his house. The police searched B's honae 
and the information proved to be false. Hetd 
that A had instituted critnina) proceedings, 
and that he was therefore guilty of gn offence 
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tttider9.2tx, aadiKOt under 9. i 83 .-^Muthka 
r. RoosAj Panj. Rec., No. 16 of 1870. 

Where a charge of theft was reported by 
the poHoe to be false, held that the Magis¬ 
trate ought first to have enquired into the 
charge 61 theft, and pass some orders upon it 
before proceeding under s. 211 of the Penal 
Code to enquire into the offence of false 
c!mige.^/e re Bishoo Barik, 16 W. R., 
(77) 67. [Kemp and Jackson, JJ. Dec. 16, 
f87X<J Distinguished in Empress v, Abul 
Hasan, 1 L. R., 1 All 497, infra. 

If the charge of voluntarily causing hurt, 
contained in a petition of complaint, is wil¬ 
fully false, and made with intent to injure, 
then the complainant is legally chargeable 
with the offence described in s. 211 of the 
Penal Code.^QuEKN e. Mata Dyal, 4 N.- 
W. P.6. [Pearson, J. Jan. 13, 1872.] 

Where a person who is interested in the 
matter, or has a certain official responsibility, 
says to a police-officer, *' A tells me that X 
has committed a certain offence, and B and 
C confirm the statement, and I accordingly 
suspect X,'’ and follows uj) that .statement by 
an application to have X's house searched, 
he prefers a charge against X. If such charge 
be false, he may be convicted under s. 21 1 
of the Penal Code.—Q uekn e. Hunooman 
LaLL. 19 W. R. 5. Jackson, J. Dec. 4. 
187a.] 

To constitute the offence of making a false 
charge under s. 211 of the Penal Code, it is 
enough that the false charge is made, though 
no prosecution is instituted thereon. Quern 
V. Sitbbanna Gaundan (i Mad. H. C. R. 30) 
followed. Heference in the Case of Eishoo 
Barik (16 W. R. 67) dtstinc^iished.— Em¬ 
press V. Abui. Hasan, 1 . L. R., 1 All. 497. 
^Turner and Spankie. JJ. Nov. 9. 1877.] 

Where A and F were convicted of culpa¬ 
ble homicide, and one G H petitioned the 
Lieutenant-Governor for their release, on the 
ground that the accusation was a false one, 
got up by one S K from enmity, whereupon 
S K charged G H with making a false charge 
with intent to injure, and procured hi.s con¬ 
viction under s. 211, held that G H was wrong¬ 
ly convicted under that section. To consti¬ 
tute the offence of falsely chafing a per¬ 
son with having committed an offence with¬ 
in the meaning of s. 2ti. something more i.s 
necessary than to impute against a person 
that he has committed an offence The 

charge " contemplated in the section means 
a charge made in order to the institution of 
criminal proceedings. — Ghclam Hu.ssain v 
Crown, Panj. Rec.. No. 14 of 1879. 

The actual institution of criminal proceed¬ 
ings on a false charge is essential to the ap¬ 


rSw. au« 

plication of the latter partoi 8 211 of the 
Penal Code, and if a person only makes a 
false charge, his case falls under the fir«t 'part 
of the section irrespective if the fact that the 
false charge relates to ''an offence punish¬ 
able with death, transportation for life, or im¬ 
prisonment for seven yesars or upwards.^*— 
Empress v. Pitam Kai, I. L. R., 5 AIL 215. 
[Mahmcod, J. Sep. 25, 1882.] Concurred 
in Empress v. Paraku, 1 . L. R., 5 Alt 598- 
Followed in Queen-Emprress v. Bisheshar^ 1 . 
L. R., 16 All 124, infra. 

Where a person specifically complains 
that another man has committed an offence, 
and does so falsely with the object of causing 
injury to ihHt person he is guilty of making 
a false charge of an offence under s. 211 of 
the Penal Code, ar.d not under 9 182 —Em¬ 
press r. Arjun, 1 . L R,, 7 Bom. 184. CWost 
and Pinhey, JJ. Nov. 2, 1882.] 

Where no rriniiual proceeding is insti- 
tvited on a false charge of an offence of the 
nature described in the latter part of 9. 2ii 
of the Penal Code, the person making such 
charge is punishable only under the first part 
of that section.— Empress v. Paraho, I. L. 
R I 5 AH 598. [Brodhurst, J. May 22,1883.] 
Concurs in Empress v. Pitam Rni, I. L. R., 
5 AIL 215, supra. Followed in Queen-Em¬ 
press V. Biskeshar^ 1 . L. R., 16 AIL 124, 
infra. 

A PERSON who sets the criminal law in 
motion by making a false charge to the po¬ 
lice of a cogniz;ible offence institutes criminal 
proceedings within the meaning of s. 21 x of 
the Penal Code; and if the offence fall within 
the description in the latter part of the sec¬ 
tion, he is liable to the punishment there pro¬ 
vided.—K arim Buk.sh v Qlebn-Empress, 
1 . L. R , 17 CaL 574. [Petheram, C.J,, and 
Wilson, Tottenham, O'Kmealy, and Mac- 
pherson. JJ. Sep. 5. 1B88 J Di5.sented from 
in Queen-Empress v. Btsheshar^ L L. R„ 16 
AIL 124. infra. 

To constitute the offence defined in the 
second paragraph of 211 of Act XLV. 
of i860, it i.s necessary that criminal pro¬ 
ceedings should he instituted. Where the 
offence committed docs not go fiiithcr than 
the making of a false charge to the police, 
ihe making of such charge does not amount 
to the institution of criminal proceedings, 
and the offence committed will f^1 within the 
first paragraph of s. 211. notwithstanding that 
the offence so falsely charged may be one of 
those referred to in the second paragraph of 
that section. Queen*Empress v. Pitam Rai 
(1. L. R., 5 All. 215) and Queen*Empress v. 
Parahu (L R., 5 All. 598 j followed. AVi- 
rim Etiksk v. The Queen-Empress (I. L. R., 
17 CaL 574) dissented from.—Q uben-En- 
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pxsss at. Bishbshar, L L. R., i6 AIL 124. 
[Knox and Burfcitt, JJ. Dec. 4, 1893.] 

A FALSE charge of dacoity was made to a 
policc-station-house officer, who, after some 
investigation, referred it to the Magistrate as 
false, and the Magistrate ordered the charge 
to be dismissed without taking any action 
against the parties implicated. The person 
who‘preferred the charge was now tried under 
the Penal Code, s. 311, and was found to 
have acted with the intent and the knowledge 
therein mentioned, and he was convicted and 
sentenced to four years* rigorous imprison¬ 
ment. Held that the prisoner had intituled 
criminal proceedings within the meaning of 
tjiat section, and that the conviction and 
sentence were in accordance with law.— 
Quebn-Empxxss V. Sakjusda RaVj f. L, R., 
no Mad. 79. [Collins, C.J., and Benson. J. 
Oct 39, 1896] 

Whrre a Magistrate after having examin¬ 
ed the complainant and without hearing 
his witnesses or dismissing the complaint, 
ordered the complainant to be prosecuted 
under s 211 of the Penal Code. Held that 
the Magistrates order was without jurisdic¬ 
tion. Where a complainant, whose conrtplaint 
had been reported false by the police, com* 
plained to the Magistrate, and asked him to 
try the complaint, and the Magistrate did not 
examine the complainant himself, but made 
over the case to a Subordinate Magistrate for 
judicial inquiry or report. Held that the 
Magistrate haa no authority for this proce¬ 
dure. A complainant must be examined by 
the Magistrate who receives the complaint, 
or by some Magistrate to whom he has 
translerred the case. When a complainant 
has been examined he is entitled to have the 
person acciised brought before the Magistrate, 
and it is only when the Magistrate has reason 
not to believe the truth of the complaint from 
his examination that this can properly be re¬ 
fused and an investigation held.— Maiiahko 
SiNQH V. QrKSN-EMPKESs. I. L. R., 27 Cal. 
921. [Prinsep and Handley, JJ. May 11, 
1900] 

JURISDICTION. 

Whrrb the Sessions Judge, on appeal, 
reversed a conviction passed by a Magistrate, 
P. P., of an offence under s. 182 of the Penal 
Code (which the Magistrate, F. P.. was com¬ 
petent to try), and directed the Magistrate, 
P. to institute proceedings against the 
accus^ under s, 211, considering that, on the 
complaint which had been made to him, the 
Mn^strate, F. P., was bound to institute pro¬ 
ceedings under the latter section, the High 
Court reversed that part of tbc order of the 
Sessions Judge which directed the Magis¬ 
trate, F. P., to inbtilutc proceedings, as the 


case did not fall within s< 435 oi the Crimimil 
Procedure Code (Act XXV. of 2861 )• and 
there was no provision of law giving the 
Judge jurisdiction to make such an oro^.— 
Rbg. V. Gopal Lakshuman, 5 Bom. H. C. 
R. 25. [Couch, C J., and Newton, J. Mar. 
10, 1868.J 

A Magistrate has no jurisdiction to con¬ 
vict in a case in which the accused is chaiged, 
under s] 211 of the Penal Code, with having 
falsely instituted a criminal charge of the 
offence of dacoity.— In thb Matter of 
Kadbr Buksh, 21 W. R. 34. [Kemp and 
Glover, JJ. Jan. 26, 1874-] 

Where accused preferred a false charge 
against complainant under s. 342, and was in 
consequence tried and convict^ by the semne 
Court under s. 21 z, held by a majority of the 
Court (Campbell, J., dissenting) that the 
Magistrate had no jurisdiction to try the 
offender.'— Crown v. Hassan Au, Panj. 
Rcc., No. 3 of 1877- This ruling is enacted 
in s. 476, Code of Criminal Pro<H:dure, 1898. 

It is only if the compensation ordered to be 
paid under s. 250, proviso (2) of the Code of 
Criminal Procedure cannot be recovered that 
imprisonment can be awarded; therefore an 
order of imprisonment passed before any 
attempt is made towards recovery of the sum 
order^ to be paid as compensation is bad. 
S. 250 of that Code docs not contemplate 
that compensation shall be awarded bet^se 
a case is found to be false, but where the Ma¬ 
gistrate is satisfied that the accusation is 
frivolous and vcxatioii.s. The words ** frivo¬ 
lous and vexatious" in that section indicate 
an accusation merely for the purpose of an¬ 
noyance, notanai'cusation of an offence which 
IS absolutely false. The conviction by a 
Magistrate of a person of an offence under s. 
211 of the Penal Code in a summary proceed¬ 
ing is improper.— Parsi Hajra v. Bandhi 
Dhanuk, 1 . K. R.. 28 Cal 251. [Prinsep and 
Handley, J|. Aug 17,1900] 

JUST AND LAWKia GROUND. 

Where n person is charged, under s. 211 
of the Penal Code, with having, with intent 
to injure, falsely charged another with an 
offence, knowing that there is no just and 
lawful ground for the same, the party accused 
should be allowed to show the information 
on which he acted, and the Judge ought not 
only to be satisfied that the facts alleged as 
the ground for making the charge are in 
themselves untrue and insufficient, but also 
that tb^ were known to be such to the ac¬ 
cused when the charge was made him.— 
Reg. V. Navalwal VALAD Umkdmal, 3 Bom. 
H. C. R. 16- [Couch, C.J., and Newton, J. 
Juno 20, i8(S6.] 
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JtlBitB rathttesft ia making a charge, which 
la in fact beltevc^i is not an offence under a. 
ail* If an accuM person does not know at 
the time he makea the complaint that there 
are no just and lawful grounds for making 
the complaint, he cannot be convicted under 
s. 211. It is not sufficient for a charge under 
s. an of the Penal Code that a person to 
whom a wrong has been done, or who con¬ 
ceives that a wrong has been done to him, 
makes a charge or complaint upon evidence 
or statement which is not, or ought not to be, 
sufficient to satisfy a reasonable mind, if in 
truth he did not know, at the time he made 
the complaint, that there was no just and 
lawful ground for making it. The fact that 
information upon which a false charge was 
preferred was not carefully tested by the com¬ 
plaint is not a ground for indictment under 
a. V, pR\N Kishen Bid, 6 W. 

K. 15; 2 Wyman's Rev., Civ., and Crim. 
Reporter ii. ;,Norman and Campbell, JJ. 
June 25, 1866.] 

Under s 211, Penal Code, instituting a 
criminal proceeding ” may Ik treated as an 
offence in itself apart from " falsely charg¬ 
ing" a person with having committed an 
offence Where a person is charged with in¬ 
stituting a criminal proceeding with intent 
to cause injury, knowing that there was no 
just or lawful ground for such proceeding, it 
IS for the prosecution to make out a distinct 
rase against him ; not for the prisoner in the 
first instance to show that he had just or 
lawful grounds. The depositiun of a witness 
ill a former case is not evidence in a subse¬ 
quent caae in which he is examined, exrept 
when put in to contradict him. Where cer¬ 
tain portions of a police-officer's diary are used 
as evidence against him, s. 154 of the Code 
of Criminal Proi'jtdiire (Act XXV'. of 1861), 
does not bar the admission of other portions 
of the diary a$ explaining the portions so 
used Where facts are as consi.stent with a 
prisoner’s innocence as with his guilt, inno¬ 
cence must be presumed, and criminal intent 
or knowledge is not necessarily imputable to 
every man who acts contrary to the provi¬ 
sions of the law. A Judge should not discuss 
points of law in summing up to the jury, and 
he should avoid all the extraneous and un¬ 
necessary ar^ment. merely .summing up the 
evidence, and showing how the law applies 
to It.— QrERN V. Nobokisto Ghose, 8 W. 
R. 67. [Seton-Karr and Maepherson, jj. 
I>©c. 31, 1867.; 

A PERSON may, in good faith, institute a 
charge which is subsequently found to be 
falie, or he may. with intent to cause injury 
to an enemy, institute criminal proceeding.s 
against him, believing there are good grounds 
for them, but in neither case has he commit¬ 


ted an offence under s. 211 of tbo FmJ 
Code. To constitute this offence it meat be 
shown that the person instituting crimiiud 
proceedings knew there were no just or law* 
tul grounds for such proceedings. The aver¬ 
ment that the accusea knew tlut there were 
no lawful grounds for the charge instituted 
is a most material one.— Queen v. Chedua, 

3 N.-W. P. 327. [Turner, J4 Dec, 1, 1871*] 

The complainant was Deputy Collector 
and First-class Magistrate of Biiapur. Cer¬ 
tain petitions, said to emanate nom the ac¬ 
cused, were received by Government, charg¬ 
ing the complainant with bribery and cor 
ruption. Government thereupon ordered Mr. 
Monteath, Collector and Magistrate of the 
district, to inquire into the matter, Mr. Mon¬ 
teath enforced the attendance of the accused 
by writing to the police, who brought the 
accused before him. In answer to questions 
put to him, the accused denied having sent 
any petition to Government, but stated that 
he had paid a bribe to the complainant to se¬ 
cure the acquittal of his son, who was then 
on his trial on a charge of theft before him. 
Mr. Monteath examin^ other witnesses, and 
reported the result of his inquiry to Govern¬ 
ment. Government permitted the Deputy 
Collector to prosecute the accused, and he 
.icrordinglv lodged a complaint against the 
accused for defamation, under s. 500 of the 
Penal Code, in having stated to Mr. Mon¬ 
teath, in theruiir.se of the inquiry, that he 
(the complainant; had acceptetl a bribe from 
him. The trying Magistrate was of opinion 
that the offence fell under s. 2i i of the Penal 
Code. He at ffr.st framed charges both un¬ 
der ss. 211 and 500. But subsequently he 
struck uiit the charge of defamation under 
s. 500, and convicted the accused under s. 
211 of making a false charge. On appeal, 
the joint Sessions Judge was of opinion that 
the charge under k. 21 i could not be main¬ 
tained, as the accused had not made any 
" false charge " to a Court or officer having 
jurisdiction lo investigate it. As regards 
the charge of defamation, he was of opinion 
that the fact of bribery was not proved. But 
he held that, in making the statement to 
Mr. Monteath, the accused had acted in 
good faith, and that his ra.se fell under ezeep. 
8 to s. 499 of the Penal Code. He, there¬ 
fore, reversed the conviction under s. 211, 
and acquitted the accused of defamation 
under s. 500 ol the Code. Against this 
order of acquittal Government appealed to 
the High Court. NM that the accused 
was guilty of defamation. Held, also, that 
s. 211 of the Penal Code had no application 
to the present case. The accu^ was 
brought before Mr. Monteath against his 
will. He did not make any complaint be- 
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Ipctt that oflUeer; and though what he stated, 
ia aaawer to questioas put to him, was de¬ 
famatory, the imputatioas did not constitute 
a faise charge ” within the meaning of s. 
31 If as he did not iiUend to set the criminal 
law in motion. Per Ranade, J.—The words 
**fBls^y charging'’ in s, 211 must be con¬ 
strued along with the words which speak of 
the ** instituttei of proceedings." These 
latter words are obviously used in a tech¬ 
nical and exclusive sense, and the same 
restricted sense must be given to the words 
which relate to a false charge as imply¬ 
ing a false complaint. Karim Buksh v. 
Queen^Empress (I. L. R., 17 Cal. 574) fol¬ 
lowed. Heldy also, that, in the absence of 
sanction from Government, the inquiry held 
by Mr. Monteath, the District Magistrate, 
was not a taking cognizance of the offence. 
iieldt also, that, as Mr. Monteath was not 
sitting as a " Court" when he made the en¬ 
quiry, and examined the accused, the accused 
was not entitled to claim an absolute pro¬ 
tection from a charge of defamation as a 
witness in a judicial proceeding. The ac¬ 
cused was only entitled to aquaUhed privilege 
depending on the exceptions tu s. 499 of the 
Penal Code. Per Ranade, J.—The High 
Court, in exercising jurisdiction in the mat¬ 
ter of appeals against acquittals, should 
coniine its exercise to the prirticuiar grounds 
of objection which are r;tiscd by Govern¬ 
ment against the acquittal complained of.— 
yUEKN-EMPKESS V. KakIOOWDA, I. L. R.. 
19 Bom, [Jardine and Ranade, ]j. Jau. 
18,1894.] 

OPPORTUNin* OF SUUSTAXTiATJ.Vi; CHARGE. 

A Deputv Magistrate was held to have 
acted irregularly in dismissing a coinplaiut, 
and directing the trial of the complainant 
under s, 211 of the Penal Code, without re¬ 
cording his reasons for doing so, and with¬ 
out examining all the witnesses tendered by 
the complainant, or allowing a reasonable 
time for the attendance of such of the wit- 
n«s.ses as were not present. — Queen v. 
Herra Lall Ghosr, W. R. 37. Jackson 
and Glover, JJ. April i, 1870.^ Kolluwed 
in Biskao Bariky 16 W. R. 67, infra. 

Under s. 249, Act VI 11 . of 1869, which 
extends the provisions of s. 180 to trials of 
offences under cb. 14, a Deputy Magistrate 
may dismiss a complaint under that chapter 
without calling evidence, if, in his judgment, 
there is no sumcient ground for proceeding 
undm it. Under the cirrumstances of this 
case, however, the High Court considered 
that the Deputy Magistrate should have made 
inquiries before charging the complainant 
with making a false charge under s, 2it, 
penal Code.-Q itern v.Gour Mohvn Singh! 


16 W. R. 44: 8 L. R. Ap. lu [Kvmp 
and Alnslie, JJ. Sep. 9, 1871.] 

Whsxe a charge of theft was rcoKvted ^ 
the police to be false, heid that the Magis¬ 
trate ought ffrst to have inquired into the 
charge 01 theft, and passed some order upon 
it before proceeding under s. 311 of the 
Penal Code, to inquire into the offence of 
false charge.—B ishoo Bakik, i 5 R 67. 
[Kemp and Jackson, JJ. Dec, 16, 1871 0 

Where a charge, made against a pesfakar 
and the police, was dismissed upon the state¬ 
ments of persons examined by the police, 
and without complainant's witnesses being 
examined, the order of dismissal was he|d to 
be illegal. It was also held to be illegal for 
the Magistrate to sanction a prosecution un¬ 
der the Penal Code, s. 211, against the com¬ 
plainant without giving him an opportunity 
to prove his charge.—S yed N issar Hossein 
S'. Rangolasi Singh, 35 W. R. lo. [Kemp 
and Pontifex, JJ Jan. 6, 1876] 

A PETiiiov was presented to the Joint- 
Magistrate, charging the police with hiaving 
made a false report of an investigation which 
they had been directed to r»a£s at the in¬ 
stance of the petitioner. The Joint-Magis¬ 
trate, after reading the police-report, rejected 
the petition, and directed the petitioner to be 
prosecuted under s. 211 of the Penal Code 
for having mad^; a false charge. H^d that 
the Joint-Magistrate should not have made 
the order without first instituting an inquiry 
into the trvith of the complaint, such as is re¬ 
quired by s. 471 of the Code of Criminal 
Procedure(Act X. of 1872 ).—In the Matter 
OF Choolhaie Telke, 2 C. L. R. 315. 
[Markby and Prinsep, J). April 8, 1878.J 

A Magistrate is not competent to dis¬ 
charge the accused In a warrant-case, and or¬ 
der the complainant to be prosecuted for 
making a false complaint, until he has ex¬ 
amined all the witnesses cited by the com¬ 
plainant. — In the Matter ok Oancoo 
S i.vGH,2C. L. R 389. [Mitter and Maclean, 
JJ* Way 21, 1878., 

A CHARGE of burglary and theft having 
been preferred against two persons, the Ma¬ 
gistrate, before whom the charge was laid, 
after comparing the petition of complainant 
with the papers submitted to him by the 
police, who had made an inquiry, ana re¬ 
ported the charge to be false, directed, with¬ 
out having taken the examination of the 
complainant, that the case should be struck 
out, and that proceedings should be instituted 
against the complainant under s. t8a of the 
Penal Code. Proceedings were acoordii^ly 
taken, and the complainant was ultimately 
tried and found guilty of an offence under 
s. at 1. /fcld on appeal that the proceedings 
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hadbciMi irregular, and should be quashed; 
that the Magistrate should be directed to re> 
open the inquiry into the charge of burglary 
and thesfti first examining the complainant; 
and that, if after such examination, he should 
be of opinion that the charge was false, the 
appellant might be proceeded against under 
a. 211 of the Penal Code.— In tme Matter ok 
Biyoqi Bhagut, 4 C. L. R. 134. [Jackson 
and McDonell, JJ, Mar. 18, 1879.] 

A CHARUB of theft was preferred by the 
petitioner on the 7th October 1878 before the 
police, who thereupon instituted inquiries 
which subsequently resulted in their finding 
the charge unproved. Meanwhile, on the 
15th October, the charge was repeated in a 
complaint before the Magistrate of the dis¬ 
trict, who directed the complainant and his 
witnesses to attend on a particular day, but 
subsequently, without having examined them 
or the complainant, referred the matter to the 
Sub-Deputy Magistrate. The officer having 
reported the charge to be false, the Magis¬ 
trate, on the 9th November, wrote upon the 
police-report, which had meanwhile, on the 
26th October, been submitted to him, the 
following direction, vie,, " Show as false.' 
On the ] 9th November a cuuntur-proscciition 
under ss. 211, 182, and 500 of the Penal Code 
was sanctioned, arfd eventually, on the 22nd 
May 1879, n‘sulu*d in the petitioner hemg 
convicted. While th<‘ counUT-prosecution 
was pending, tlie petitioner, on the 22nd 
April, applied to the Magistrate to procrod 
with his coniphiint accurdiiig to law, but was 
informed that his complaint was dismissed 
On the following day the Magistrate re¬ 
corded the follow'iiig order . " Dismissed in 
accordance with my derision recorded in the 
police-report under s, 147 of the Criminal 
Procedure Code'* (Act X. of 1872) Held 
that the complaint had been improperly 
dismissed, and that the order of the Magis¬ 
trate, dated 23rd April 1879, must be set 
aside.— Shfikh Ikao Am v. Nussibcnnissa 
Bibbe, 4 C. L. R. 534. [Morris and White, 
IJ. June 13, 1879.J 

WhrrR a person has instituted a charge 
found to be false by the police, a Magistrate, 
except under exceptional circumstances, is 
not justified, merely on a perusal of a police- 
report, which has found a charge mach; to be 
false, in prosecuting the person b)’ whom 
such charge was preferred, summarily un¬ 
der 8. 1S2 of the Penal Code, but should 
proceed under s. 211. When a charge is 
pronounced false by the police, no proceed¬ 
ings should he taken by a Magistrate $uo 
mtoiUy until a reasonable interval has shown 
that the complainant accepts the result of 
the investigation.—I n the Matter of Rhs- 


sicK Lal Mollick, yC. L. R. 382. [Garth, 
CJ., and Maclean, J. Nov. 17, i88o^l 

Bekokb a person can be put upon his trial 
for making a false charge under^. 211 the 
Penal Code, he must be allowed an oppor¬ 
tunity of proving the truth of the complaint 
made by him; and such an opportunity 
should be afforded to him, if he desires to 
take advantage of it, not before the poUcet 
hut before the Maf^istrate. Magistrates should 
clearly understand that, whilst the police per¬ 
form their proper duty in collecting evidence, 
it is the function of the Magistrate alone to 
decide upon the sufficiency or credibility of 
such evidence when collected.— Govt. v. 
Kakimdxd, 1 . L. R., 6 Cal. 496; 7 C. L. R. 
467. [Garth, C.]., and Field, J. Dec. 9, 1880.I 
Concurred in Emprezz v. Radha Kishan^ L 
I.. R., 5 All. 36, infra, 

A COMMITMENT for trial, under the provi¬ 
sions of s. 211 of the Penal Code, for know¬ 
ingly in.stituting a false charge with intent to 
injure the persons accused, is not illegal, 
merely because the complaint whic'h the ac¬ 
cused made has not been judicially inqiiirc4» 
into, but IS based on the report of the police 
that thi* case was ri lalst one.— Empress v, 
S\i,iK Rov, 1 . L. R . fi Cal, 582, 8 C. L. R. 
255. I^Mittrr and Mri«*lLTin, ]]. Jan. 13. 1881.J 

A cu \RGE laid against cerb'in persons be¬ 
fore the police ]ia\ing been repoited faLse by 
that lujtlv. the prison who made the charge 
cumplained to thr \I.^gistr:ite of the district, 
wlin dirciied a fi't sh invcNtigal ion. The 
charge was ag.ain reported lalse, 'The com¬ 
plainant thenuiptm hh-rl a petition, in which 
he .alleged that the second investigation had 
not been properly conducted, and asked that 
further evidence might be taken by a speefi- 
cd officer. No further investigation having 
taken place, the complainant was ordered to 
be probccuted under s. 211 of the Penal Code, 
and, on trial, was convicted and sentenced. 
On appeal to the High Court, it was held 
that the conviction was illegal, inasmuch as 
an opportunity had not been afforded to 
the .'icni.sed of producing all hi.s evidence in 
support of the charge made by him. Per 
Maclean. 1 -—The proper principle which 
should guide a Magistrate is that, if no com- 
plaint is made before him after a rea.sonablc 
time has elapsed from the conclusion of a 
police-inquiry, he would be justified in pro¬ 
ceeding against a person who has made a 
complaint to the police ivhich has been found 
to be false; but if a complaint is made, that 
complaint must be dealt with judicially It 
is unfair even then to proceed against the 
complainant without hearing any witnesses 
whom he may wish to examine^ Per Mittcr, 
f.—Although a Magistrate has power, under 
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s: 147 of the Criminal Procedure Code (Act X. 
ci to dismiss a complaint without eaa- 
ntming witnesses, yet in such a case no sanc¬ 
tion for prosecution under s. 211 of the Pe¬ 
nal Code should be granted.— In the Mat- 
tee OP Chuckrodhur PoTTi, 8 C. L. R. 289. 
[Mitter and Maclean, JJ. Jan« 20, 1881.] 

WHRRia charge had been preferred agaunst 
a person, and the Magistrate, before whom 
it was heard, after hearing the statement of 
the complainant, but not those of the wit¬ 
nesses, dismissed the complaint, and subse¬ 
quently, on the application of the person, 
chained, granted him leave under s. 470 of 
Act X. oi 1872 to prosecute the complainant 
for bringing a false charge, held that the 
proceedings were not irregular, and that the 
Magistrate was justified in acting as he had 
done. }ield also, that there is a distinction 
in the proceedings to be adopted when a 
sanction is given under s. 470 of Art X. of 
1872 (or s. 195 of X. of 1882), and the in¬ 
stitution by the Court of its own motion of 
proceedings under s. 471 of the Act of 1872 
(or s* 195 of the Act of 1882).— In thr Mat¬ 
ter OP OvAN Chunder Roy ; Gvan Chun- 
DBR Roy V. Protab Chunder Dass, 1. L. R., 
7 Cal. 208; 8 C. L. R. 267. [Cunningham 
and Prinsep, JJ. April 6, 1881.] 

Upon a trial for bringing a false charge 
with intent to injure, it appeared that the 
or^nal complaint was lodged in the Court 
of the Extra-Assistant Commissioner, and a 
local inquiry by a competent police-officer 
was dtrerted. The officer reported that the 
charge was false, and recommended that the 
prisoner should be prosecuted. The Extra- 
Assistant Commissioner ordered the papers 
to be sent to the Deputy Commissioner, who 
ordered the prosecution ; and the prisoner 
was convicted^ Held that the conviction was 
bad. The Extra-Assistant Commissioner 
should, on receipt of the report of the police, 
have communicated its contents to the pri¬ 
soner, and afforded her an opportunity of sub¬ 
stantiating her complaint, and should then 
have decided the case.— In tub Matter of 
Sakhiha Bibee; Empress v. Grish Chun- 
DBR Nundi, I. L. R., 7 Cal 87; 8 C. L. R. 
387. [Norris and Tottenham, JJ. April 26, 
tSSlO 

A Magistrate should not direct a pro¬ 
secutor to be put upon his trial under s. 211 
of the Renal Code without first giving him 
^ opportunity of obtaining a judicial inquiry 
into the charge originally preferred by him. 
The sanction to prosecute contemplated in s. 
468 of the Criminal Procedure Code of 1872 
is nM a direction to prosecute, but is a 
permission granted to a private person to 
tMEOfCxse his own unfettered discretion as to 


whether he will take proceediin or 
the Matter of Gxiohaki Mondux. ; Gbx- 
dhari Mondul V. UcHiT Jha, 1 . L. R., 8 
Cal. 435; 10 C. L. R. 46. [Pontifex and 
Field, JJ. Dec. 7, 

Where a Magistrate dismisses a com¬ 
plaint as a false one under s. 147 of the 
Criminal Procedure Code of 1872, and de¬ 
cides to proceed against the complainant 
under 5. 471 of the Code of 1872 for making 
a false charge, he is not bound, before so pro¬ 
ceeding, to give the complainant an oppor¬ 
tunity of substantiating the truth of the com¬ 
plaint by being allowed to produce evidence 
before him.— Empress v. Bhowani Persad, 
1. L. R.. 4 All. 182. [Oldfield, J. Dec. 24, 
iSSiJ 

K MAUE a report at a police-station ac¬ 
cusing R of a certain offence. The police 
having reported to the Magistrate having 
jurisdiction in the matter that, in their 
opinion, the offence was not established, the 
Magistrate ordered the case to be sbelt^." 
K then preferred a complaint to the M^is- 
trate, again accusing R of the offence. The 
Magistrate rejected the complaint with re¬ 
ference to the police-report. Subsequently 
R, with the sanction of the police-authorities, 
instituted criminal proce^lngs against K, 
under s. 182 of the Pena) Code, in respect of 
the report which he had made at the police- 
station, and K was convicted under that 
section. Held that, before proceeding against 

K, the Magistrate should have fully investi¬ 
gated and sifted his complaint for himself, 
and should not have abrogated the functions 
imposed on him by law, because the police 
had reported against the entertainment of the 
case. The views expressed in the Cowrn- 
went V. Karimdad ( 1 . L. R., 6 Cal. 496) 
concurred in. Held also that K's conviction 
under s. 182 of the Penal Code was illegal, as 
the Magistrate had no power to entertain a 
complaint under that section at the instance 
of R, the application of s. 182 and the in¬ 
stitution of prosecutions under it being 
limited to the public servant against whom 
the offence has been committed or to hts 
official superior, a.s mentioned in s. 467 of 
Act X. of 1872, and it not being intended 
that those provisions should be enforced at 
the instance of private persons. Moreover, 
if K’s complaint was fMse, his offence was 
against R and not against the public servant 
to whom the complLnt was made, and fell 
within s. 211 of the Penal Code. Ordered 
that the com^aint made ^ K should be in¬ 
vestigated.— -Empress V. RaDHA KtSMAVI^ 1 . 

L. R., 5 All 36. [Straight, J. July 5, v88a»] 
Concurs in Gout. v. Karirndai^ 1 . L. R.t O 
Cal. 496. ExplMns Queen v. Huftee 

3 N.-W. P. 194. OvMTttlea Smfirees v. 
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GuJot^ilLU} 


Kishore^ 1 , L. R., 8 All. 38^. Dis- 
•^ta4 frdm in Poonit Sii^ v. Madhc Bhot^ 

1 . Lw R,« 13 Cal. 350. 

J COWLAINSD to the police that she had 
hem raped by a certain person. The police 
having reported the chai^ to be false, crimU 
nal proceedings were instituted against her 
onder s. 182 of the Penal Code. In the mean¬ 
time J made a complaint in Court, again 
charnng R with rape. This complaint was 
not disposed of, but the proceedings against 
her under s. 182 of the Penal Code were 
continued, and she was eventually convicted 
under that section. Held^ setting aside the 
conviction, and directing that J’s complaint 
should be disposed of, that such complaint 
should have b^n di.sposed of before proceed¬ 
ings were taken against her under s. 182.— 
KwraEss v. JamhIi I, L. R.^ 5 All. 387. 
[OldOeld, J. Mar. 9, 1883.") 

R HADE a complaint of theft against S to 
the police. The police referred the case as 
false to the Magistrate. The Magistrate sum¬ 
moned R, and examined him, but gave him 
no opportunity to prove the charge by calling 
the witnesses named by him. The Magistrate 
then ordered the case to be struck off the 61 e, 
and gave sanction to prosecute R. K was 
subsequently brought b^ore the same Magis¬ 
trate, and committed to theSessions, and con¬ 
victed by the Sessions Court under s. 2X i of 
the Penal Code. Held that, although R had 
no opportunity of proving his rase before he 
was himself tried, the conviction was not 
illegal.-^RAMASAMi V. Quekn-Empress, 1 . 
L. K., 7 Mad. 292. [ivernan and Kindersley, 
JJ. Feb. 4. *8840 

A COMPLAINT of offences under ss. 323 and 
379 of the Penal Code was referred to the 
police for inquir/b The police reported that 
the charge was a false one, and thereupon the 
Magistrate of the district pas.<»ed an order, 
under s. 195 of the Criminal Procedure Code, 
directingtheprosecution of the complainants 
for making a false charge under s, 3X i of the 
Penal Code. Held that the order under s. 
195 of the Criminal Procedure Code should 
not have been passed until the complainants 
had been afforded an opportunity of proving 
their case, which had b«n thrown out merely 
on the report of the police. G<^t. v, Karim- 
dad (1, L. R., 6 Cal. 496; 7 C. L. R. 467) 
refer^ to. — Quebn-Emprbss v. Ganga 
Ram, 1 . L. R., 8 All. 38. [Brodhurst, J. 
Dec. 2, 1865.] 

A PERSON having laid an information be¬ 
fore the police, the police reported the case as 
false; the informant then appeared before a 
Magistrate, asking that his case might be in¬ 
vestigated, and his witnesses summoned. 
This applkation was ref ttsedi and the Magxa* 


trate» after perusing the policewreport^ passed 
an order directing him to be prosecuted under 
s 211 of the Pend Code. Held that the 
cation to the Magistrate was '^a complaint'* 
within the meaning of s. 191 of the Crimi¬ 
nal Procedure Code, into which the Magis¬ 
trate was bound to have inquired. A Ma¬ 
gistrate may take cognizance, under ss. 391 
and 292 of the Criminal Pro<^are Code, of 
an offence brought to his notice by a police- 
report which affords ground for a suspicion 
that an offence has b^n committed; but, as 
a matter of sound judicial discretion, a Ma¬ 
gistrate should not so proceed, and direct 
that the person suspected be tried until some 
person aggrieved has complained, or until 
he has before him a police-report on the sub¬ 
ject based on an investigation directed to 
the offence to be tried, and in cases of alleged 
false charges, until it is clear that the origi¬ 
nal charge has been either heard and dismiss¬ 
ed or abandoned. And before the order to 
prosecute for the false charge is made, the 
person who made the original charge should 
be oflcred an opportunity of supporting it or 
abandoning it.— Ql^fn-Empress v. Sham 
Lall, I. L. R., 14 Cal. 707- [Petheram, C.J., 
and Wilson, Tottenham, Norris, and Ghose, 
jj. June 22, 1887.] 

SANXTION TO PROSECUTE. 

Where the sanction to a prosecution ac¬ 
corded under s. 169, Code of Criminal Pro¬ 
cedure (Act XXV of 18O1), extended only to 
one of the persons charged, the High Court 
quashed the commitment, and directed the 
discharge of the persons to whom the sanc¬ 
tion did not apply. — Queen r/. Woodurnul 
Singh, 10 W. R. 24A. [Phear and Hobhouse, 
JJ- Aug. 4, 1868.1 

A Collector, to whom an application is 
made for a new stamp under cl. 2, s. 50, Act 
X. of 1862, does not sit as a Court, Civil or 
Criminal, and the application, therefore, not 
being a document given in evidence in any 
proceeding of a Court, s. 170 of the Code of 
Criminal Procedure (ArtXXV.of 1861). does 
not apply to such a case.— Queen v. Gour 
Mohun Sein, II W. R. 48 ; 3 B, L. R. A. 
Cr. 6. [Norman and Jackson, JJ. May 5, 

1869] 

In a case against the accused under s. 211, 
Penal Code, the Joint-Magistrate, in the 
course of the trial, altered the charge from 
a private one under s. 21K to a public one 
under s. 182, and convicted the accused on 
the facts. There being no sanction to pro¬ 
secute under s. 182, the Sessions Judge re¬ 
ferred the rase to the High Court. The 
High Court altered the conviction to one 
under s. 211, as the accused was not preju¬ 
diced in bis tiial.—KlRTi Ojhav.Rajkumar, 
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7 B. L, R. 2gn\ 13 W. R. |67< [Loch and 
HohhOuse, JJ. April 30, 1870.] 

Sanction was given by the Magistrate for 
the institution of criminal proceedings 
against the defendant for having made a false 
charge against the complainant* The Magis¬ 
trate dismissed the complaint on the ground 
that the complainant had taken no step to 
prosecute for three months after the sanc¬ 
tion was obtained. Held that the Magistrate 
had power to dismiss the romplaint.— Pro*, 
Jan. 9, 1871, 6 Mad. U. C. Kep. Ap. 15, 
No sanction shall remain in force for more 
than six months from the date on which it 
was given.— Crim. Pro. Code (Act \\ of 
1898), s. 195. 

The words, *'appellate judgment of ;ir- 
quittal/' in s. 373 of Act X. of 1872. were 
meant to include all judgments of an Appel¬ 
late Court by which a conviction is set aside. 
A ooniplsint made ;vt n polu e-station is not 
made before any Civil cr Criminal Court; 
and, if it proves lalse, prosecution fur it does 
not require the sanction of any Court under 
s. 468, Code of Criminal Procedure.— Covt. 
OF Bengal r. CJokool Chcndur C>mvvi»KY, 
34 W. R. 41* [ Jackson and WcDoneil, |J. 

Aug. 10, 1873 j 

Where .sanction has been given under s, 
468 of Act X. of 1873 by a Deputy Ma¬ 
gistrate to a person 10 pro.seculc another for 
bringing a false charge, and such sanction is 
not proceeded under, it "is open to the Llistnct 
Magistrate to take up the case under s. 143 
of the Act of 1S72 without complaint.— 
Rmpress -z-. NicfHA, 1. 1. K., Cal. 712. 
[Jackson and Tottenham. Jf, Dec. 3 . 1S78 ’ 

A cttAktrK of theft was made before the 
police, and while inquiries, which afterwards 
resulted m the rharge being found by the 
police not to be proved, were pending, the 
charge was repeateej in a complaint before 
the Magistrate of the district, by whom the 
matter was handetl over to the Sub-Deputv 
Magistrate, who reported the charge as fal.se. 
Whereupon the Magi.strate directed the po¬ 
lice to enter the charge as false, but witljoftt 
ordering the formal dismissal of the petition 
of the roiiipliiinant. On the application of 
thij ac(,used. a rountiir-pruscrulion under ss, 
3 iT, 182, and 500 Ilf ihc Penal Code w'as 
then sanctionrti, and the v/ask sent to the 
Oepiily Magi.strate for trial. That officer 
discharged the accused on the ground that 
the sanction of the Magistrate was illegal, 
as there had been, he alleged, (/) no judicial 
investigation as to the original charge; (2) 
no formal dismissal of the complaint; and 
(3} wltne.sse.s produced by the complain¬ 
ant had not been all examined. Held that 
the Peputy Magistrate was bound to accept 


the sanction made by a superior Court as 
valid, and to leave the accused to queatioa 
it before a competent Court, if so advised; 
that a prosecution may be maintained in rC" 
spect of a false charge made to the police, or 
rontaintnl in a romplaint which has been dis* 
missed under s. 147 of the Criminal Proce* 
dure Code (Act X. of 1872), although there 
has been no judicial investigation; and that, 
accordingly, the Dttputy Magistrate ought 
to have tried the charge before him.—Nusi- 
BUN-NissA Bihee V. Shkik Erad AUt 4 C, 
L. R,41j. Ainslieaiid Broughton, JJ. April 
3- 1879] 

H cHARGHii certain persons before a police- 
officer with theft. Such charge was brought 
by the police to the notice of the Magistrate 
having jurisdiction, who directed the police 
to investigate into the truth of such charge. 
Having asrert.ained that such charge w'as 
falsu, suvli Magistrate look pmceedings 
against U on a charge of making a false 
c'hargu of an offence, an offence punishable 
under s. 3ii of the Penal Code, and convict¬ 
ed him Ilf that offence. Held that, as such 
false charge was not preferred by B before 
.such Magistrate, the offence of making it 
wa!> not a coaternpt of such Magistrate's au¬ 
thority. and the provisions of ss. 468 and 473 
of Act X.of 1872 w’cre inapplicable, and .■such 
Magistrate was not precluded from try¬ 
ing B hlm^eH, nor was his sanction or that 
of some superior Court necessary for B’s 
trial by another officer, lintpress v. Kash’ 
ntiy't Liil f 1. L R., i All 635) distinguish¬ 
ed Observations by ^?tiiart, C.J., on the 
I .'I rid ess manner in which the charge in this 
c.'isc was framed.— Empres.s v, B,\i.nEO, I. L* 
R., T All. 332. I Stuart, C.L, and Pearson, J, 
Nov. 16, 18S0. 

A SANCTION for a prosecution for making 
a false charge under s. 2ii of the Penal Code, 
without hearing all the witnesses whom the 
person accused of making the false charge 
wishe.s to produce, is illegal. The High 
Court has power to quash an illegal commit¬ 
ment at any stage of the case.— Empress v. 
Si lino BEHAR.^, I. L. R., 6 Cal. 584; 8 C. L. 
R. 265. , Mitter and Maclean, JJ. Jan. 20, 
iRSi.] 

Tiikkt being nothing in the law requiring 
that sanction to prosecute under s. 2it of 
the Penal Code should only be granted upon 
application by a private prosecutor, a District 
Magistrate is competent, under s. 468 of the 
Code of Criminal Procedure (Act X.of 1872)^ 
of his own motion, to direct a prosecution 
where a complaint has been enteciaiaed and 
found to be false by a Magistrate siibordinateto 
him There being no abetment of an offence 
after it has been committed^ a person cannot 
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ttt convicted of abetting the offence of insti¬ 
tuting a falM charge, on evidence which 
shows only that he gave evidence in sup¬ 
port of a charge found to be false. Duty of 
of Judge in charging a jury discussed.— In 
THE Matter of Jugut Mohini Dassi, io 
C. Lp R. 4. [McDoneJl and Tottenham, JJ. 
Dec. 13, 18S1.] 

It is com^tent for a Court which ha.: 
granted sanction to prosecution under s. 195 
qH the Criminal Procedure Code to give a 
fresh sanction, if the one previously granted 
has expired by efflux of time. The limita¬ 
tion of six months mentioned in s. 195 means 
that a Magistrate shall not take cognizance 
of a case under a sanction which is more than 
six months old, not that the whole prosecu¬ 
tion must be completed within that period. 
Heldj therefore, where sanct ion to a prosecu¬ 
tion had been granted under s. 195 and the 
prosecution had been instituted, and the Ma¬ 
gistrate, in consequence of evidence of the 
complainant not being procurable, had or¬ 
dered “the case to be shelved for the pre¬ 
sent,” and the complainant, after the six 
months mentioned in s. 195 had expired, ap¬ 
plied to the Magistrate to re-open the pro¬ 
ceedings, that it was competent for the Ma¬ 
gistrate, having once taken cognizance of the 
case, and it still remaining on his file undeter¬ 
mined, to take it up again at any moment, 
and proceed with the prosecution without 
fresh s.'inrtion. —In the Matter of Gulab 
SiNGK V. Dkbi Prosat), 1 . L. R.. 6 All. 45. 
[Straight, Oflg. C.J. july 28, 1882.^ 

A Magistrate of the first class, after con¬ 
sidering the result of an investigation of a 
police-offlcer under s. 202 of the Code of 
Crinriinal Procedure, dismissed a complaint 
as false, and passed an order sanctioning the 
pro.secution of the complainant for an offence 
punishable under s. 211 of the Penal Code, 
and directed a Third-class Magistrate to hold 
a preliminary inquiry, the offence being cog¬ 
nizable by the Court of Session only. Hdd 
that, as there was no application before the 
First-class Magistrate for sanction to prose- 
cute> the order must be taken to be a com¬ 
plaint made by the said Magistrate, and 
therefore, under s. 476 of the Code of Crimi¬ 
nal Procedure, the Third-rl;i.ss Magistrate 
had no jurisdiction to hold any inquiry. 
Held also that the First-class Magistrate 
ought to have held a preliminary inquiry 
under s. 476, in order that the complainant 
might have an opportunity of showing the 
truth or bona fides of the complaint.—Q itekn 
V, ChandraWma. 1 . L. R., 7 Mad. 189. 
[Turner, C.J., and Muttusami Ayyar, J. Oct. 
ad, 1883] 

A PxosECurrON of a charge under s. 2ix of 
the Penal Code should not be granted under 


[Sac. sM. 

s. 195 of the Criminal Pirocedure Code as a 
matter of course, but only when the com¬ 
plainant can satiidy the Court that the inter¬ 
ests of justice require a prosecution, and there 
is a strong prirnd-fcicie case against the ac¬ 
cused. Held, therefore, where S, who had 
been tried before the Court of Session for an 
offence, and acquitted, applied to the Court, in 
respect of the criminal proceedings which 
had been instituted against him, for sanction 
to prosecute G for abetment of an offence 
under s. 211 of the Penal Code, and the Sea* 
sions Judge granted the sanction, and there 
was nothing on the record of the criminal 
case or of the Judge’s proceedings to show 
on what grounds G was accused of abetting 
a false charge, or on what grounds the Judge 
gave the sanction ; that, before the Judge gave 
the sanction, he should have satisfied himself, 
by examination of S or other inquiry, whether 
M had sufficient grounds in fact for accusing 
ti, and whether there were good prirnd-facie 
grounds for suspecting G of abetting a false 
charge, and permitting a prosecution.«»lN 
THR Matter of Gauri Sahai, I. L. R., 6 
All. j 14. Oldfield, J. Nov. 23, 1883.] 

A District Court has jurisdiction, under 
s. 193 of the Code of Criminal Procedure 
(Act X. of 1882), to revoke or grant a sanc¬ 
tion granted or refused by a Subordinate 
judge’s Court.— Venkata v. Muttusami, I. 
L. R.. 7 Mad. 314- [Turner, C.J., and 
Brandt, J. Feb. I2, 1884.] 

A SANCiioN to prosecute, when applied for 
subsequently to the termination of the pro¬ 
ceedings in course of which the offence is al¬ 
leged to have been committed, ought not to 
be granted, unless the person against whom 
the sanction is applied for had had notice of 
the application and an opportunity of being 
heard.—A bhilakh Sinoh r. Khub Lall, I. 
L. R„ 10 Cal. iico. "Field and Norris, JJ. 
Aug. 19, 1884.] But see the following 
ruling:—■ 

No notice is necessary to the person against 
whom it is intended to proceed before the 
Court, before which the aiUeged offence has 
been committed, can, under s. 195 of the 
Criminal Procedure Code, sanction a com¬ 
plaint being made to a Magistrate regarding 
one of the offences specified in that section. 
—In the Matter of Krishnanund Das; 
Krishnanund Das v. Hari Bbka, 1. L. R., 
12 Cal. 58. IPigot and O’Kinealy. Jj. Sep. 
22, 188S.J 

When Subordinate,Courts grant sanction 
to prosecute under s. 195 of the Criminal 
Procedure Code, it is incumbent on them so 
to frame the proceedings before them as to 
enable the High Court to satis^ itself from 
the record whether the application for SRiic<> 
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tIoD bas been properly granted or not. A to that effect is neither rendered imperative 
Magistrate, in disposing of a diarge of theft, by the Jaw, nor is it desirable. IniksMat^ 
ddirered the following judgment: llie ^ Mutty LM Ghose ( 1 . L. R.| 6 Cal. 306}, 

charge of theft of doors and windows is not The Queen v. BaiJeelMl (L L. I^j 1 Cal. 45a}, 
proved at all against the accused. They are and Khepu Nath Sikdar v. CrrisA Chunder 
acquitted." There was no further record of Mukerjee (1. L. R., 16 Cal. 370), referred to 
the proceedings. Immediately on the judg- and distinguished. Bapsram Sursia v, 
nUMit being delivered, the pleader appeviog Gouri Nath Dutt, I. L. R., no Cal. 474. 
for the accused applM tor sanction to prose- [Pigot and Hill, JJ. Nov. 2, 1892.] 
cate the complainant under ss, 182 and 21 z 

of the Penal Code. The Magistrate refused Thb proceeding under s. 195 ^ Code 
to hear the application then, on the OTOund of Criminal Procedure, by which an order 
that it was not the proper time fixed by him granting or refusing to grant sanction to pro¬ 
to hear applications. The attorney for the secute may be set aside, is a proceeding in 
complainant, who had expressed his willing- revision, and not by way of appeal.—M eh 01 
ness to have the application heard and dis- Hasan v. Tota Ram, 1 . L. R., 15 AIL 61. 
posed of there and then, intimated that he [Knox, J. Nov. 19, 1892.] 
was prepared to show cause why sanction 

should not be granted, and asked that notice A complaint was made before a Magis- 
of any future application might be given to trate which inv'olved a charge of dacoity 
the complainant. The accused renewed the against the accused person and others. The 
application the following day without notice Magistrate, in dealing with the case, proceed- 
to, and in the absence of, the complainant or cd under s. aog of the Code of Criminal Pro- 
his attorney, and the Magistrate granted the cedure, and finding no case of dacoity pritnd 
sanction oAed for. On an application to the facie established, proceeded to frame charges 
High Court to revoke the sanction, that under s. 254 of the Code, charging the ac- 
the Magistrate did not exercise a proper dis- cused with offences under rs. 380 and 44 ^ 
cretion, under the circumstances, in neglect- the Penal Code, via., theft in a building and 
ing to give the complainant notice of the ap- criminal trespass. Having heard the whole 
plication, and an opportunity of being heard, of the evidence, he then acquitted the accus- 
further, that the mere fact of the charge ed under s. 258 of the Code, and gave him 
laid by the complainant not having been sanction under s. 195 to prosecute the corn- 
proved was not in itself sufficient ground for plalnant under s. 2Zi of the Penal Code, 
granting sanction to prosecute him under ss. The complainant then applied to the Ses- 
182 and 211 of the Penal Code, and as, be- sions Judge to revoke that sanction. The 
yond the judgment of the Magistrate, there Sessions Judge proceeded to consider the 
was nothing on the record to show that there whole case, and finding that a proper inquiry 
were sufficient grounds for granting the sane* had not been made, ana all evi^nce available 
tion, it should be revoked.— Kedar Nath not taken, and that, had this been otherwise, 
Das V. Mohesh Chunder Chuckerbottv, a Sessions case might have been established, 
I. L. R., 16 Cal. 66t. [prinsep and Hill, JJ. directed the Magistrate to hold a further in- 
May 13, 1889.3 quiryt and to proceed, in accordance with the 

result of such inquiry, either to commit the 
W H£RE a Deputy Commissioner issued a accused to the Sessions, or grant the sanction, 
sanction to prosecute the accused upon an as the case might be. /fcfd that the Sessions 
express application made on behalf of a cer- Judge had exercised a jurisdiction not vested 
tain person against whom a charge of torture in him by law. Acting as a Revision Court, 
bad been made, and which he found, for rea- he could send for the record for any purpose 
sons stated in his judgment, to be false, mentioned in s. 436, but he was not compe- 

taking the order to have been one made un- tent under s. 436 to direct a fresh inquiry, in- 
der s. 195 of the Code of Criminal Procedure, asmnch as the accused had not been tmpro- 
that it was a proper sanction, inasmuch as it perly discharged of an offence triable exclu- 
was given to a contemplated prosecution by sively by a Court of Session, but had been 
a definite person. SemMe^ on the supposition acquitted of an offence within the Miqpstnte'a 
that the order was one under s. 476 of the jurisdiction. The Sessions Judge had, in 
Criminal Procedure Code, that it was not fact, exercised the jurisdiction vested in him 
necessary for the validity of an order under as an Appellate Court under a. 423 as If an 
that section that there should be an) evidence appeal had been presented to him from an 
on the record contradicting the case which order of an acquittal; such powers in revision 
was thought to be false, or that there should cases are only conferred on the High Court. 
«be a preliminary inquiry. Although it may — Baijanath Pandsy v. Gauri KarTA 
sometimes well be that a preliminary inquiry Mandal, I. L. R., 20 Cal. 633. 
jPRgbt to be held, the adoption of a rigid rule Ameer AU, JJ. Feb. 3,1893*} 
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A I38A0 Assistant MAcmitATs sanction* 
ed a'proMcutioa under the Criminal Ptoce- 
dnve Code, s. 195, on the charge of preferring 
a falee csomplasnt, and fonrar^d his proceed¬ 
ings to the Deputy Mwstrate of another 
division of the district, who ordinarily had no 
jurisdiction to try offences committ^ in the 
cfi vision under the Head Assistant Magistrate, 
that the Deputy Magistrate had jurisdic- 
tioo to try the charge.— Queen-Empress v. 
Nagappa, 1. L. K., 16 Mad. 461. [Shephard 
and Best, jj« Mar. 28, 1893*] 

Section 195, Criminal Procedure Code (Act 
V. of 1898), runs as follows :— 

(/) No Court shall take cognisance— 

(a) of any offence punishable under ss. 
17a to 188 (both inclubive) of the Indian 
Penal Code, except with the previous sanc¬ 
tion, or on the complaint of the public seivant 
concerned, or of some public servant to whom 
he is subordinate; 

{ft) of any offence punishable under s. 193, 
ISW> 19s* *96, I99i 200, 205, 206. 207. 208, 
209, 210, 211, or 228 of the same Code, 
when such offence is committed in, or in re¬ 
lation to any proceeding in any Court, except 
with the previous sanction, or on the com¬ 
plaint, of such i^ourt, or of some other Court 
to which such Court is subordinate ; 

(c) of any offence described in s. 463, or 
punishable under ss. 47if 475 i or 476 of the 
same Code, when such offence has b^n com¬ 
mitted by a party to any proceeding in any 
Court in respect of a document produced or 
given in eviderre in such proceeding, except 
with the previous sanction, or on the com¬ 
plaint, of such Court, or of some other Court 
to which such Cpurt is subordinate. 

(2) In clauseii (bj and (t) ofsub^section (l), 
the term '' Court "" means a Civil, Revenue, or 
Crimiwd Court, hut does not include a Rrg'is- 
tear or Sub^Registrar under the Indian Re* 
gistration Act, 

(3) The provisions of sub-section (i) viith 
reference to the ojfences named therein apply 
also to the abetment of such offences, and at* 
tempts to commit them,. 

(4) The sanction referred to in this section 
nnay be expressed in general terms, and need 
not name the accused person ; but it shall, so 
far as practicable, specify the Court or other 
place in which, and the occasion on which, 
the offence was committed. 

(5) When sanction is given in respect of 
any offence referred to in this section, the 
Court taking cognisance of the case may 
frame a charge of any other offence so refer¬ 
red to which is disclosed by the facts. 

(«i) Any sanction given or refused under 
this section may be revoked or granted by any 


au^thority to which the aatbority gimng er 
fusing it is subordinate; and no sanction 
shall remain in force for more than six 
months from the date on which it was gram, 
provided that the High Court may, for good 
cause shown, extend the time, 

(7) For the purposes of this section every 
Court shall be deemed to be subordinate only 
to the Court to which appeals from the 
former Court ordinarily lie, that is to say ,— 

(a> where such appeals lie to more than one 
Court, the Appellate Court of inferior juris* 
diction shall be the Court to which such Court 
shall be deemed to be subordinate ; 

(^) vokere suck appecUs lie to a Civil and 
also to a Revenue Court, such Court shall 
be deemed to be subordinate to the Civil or 
Revenue Court according to the nature of the 
case in connection with which the offence is 
alleged to have been cotnmttfed ; 

{c) where no appeal lies, such Court shall 
be deemed to be subordinate to the principed 
Court of original jurisdiction within the local 
of whose jurisdiction such first'-men* 
tioned Court is situate. 

CHARGING ON SUSPICION. 

Nihala informed a police-sergeant that a 
burglary had been committed, and that he 
suspected Ramkishen. In consequence of 
this information, Ramkishen’s premises were 
searched, and some property belonging to 
Nihala was found. Ramkishen was arrested, 
but upon investigation the Magistrate found 
that Nihala had himself placAid the property 
where it was discovered. Ramkishen was 
accordingly discharged, and he then brought 
a charge against Nihala under s. 211, who 
was committed to the Deputy Commissioner 
for trial, but acquitted on the ground that 
he (Nihala) had never made any charge 
against Ramkishen, but had mer^y stat^ 
that he suspected him. On the revision side, 
the Chief Court held that the facts disclosed 
an offence under s. 211, and directed a new 
trial.— Crown v Nihala, Ranj. Rec., No. 14 
of 1872. 

Where a person who is interested in the 
matter, or has a certain official responsibility, 
says to a police-offirer, A tells me that A 
has committed a certain offence, and B and 
C confirm the statement, and I accordingly 
suspect X,*' and follows up that statement by 
an application to have X’s hou.se searchea, 
he prefers a charge against X. If such 
charge be false, he may be convicted under s. 
211 of the Penal Code.— Queen v. Hunoo- 
MAN Lall, 19 W. R. 5. Jackson, J. Dec. 
4,1872.] 

A STATEMENT made to the police of a 
suspicion that a particular person had com- 
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m|tt^ an offence is not a “ charge ” within 
the meaning of s. an of the Penal Code, nor 
does it amount to the institution of a cri¬ 
minal proceeding, and the person making the 
statement cannot, on the suspicion being 
proved to be unfounded, be convicted under 
that section.^— In the Matter ok Bramanund 
BHAT tACHERjEB, 8 C. L. R, 233. [Pon- 
tifex, Mitter, and Maclean, JJ. Mar. 10, 
1881.] 

The principle of the following ruling, 
which was one delivered under s. 182 of the 
Penal Code, would also apply to s. 211 of 
the same Cc^e: “S. 182 ot the Penal Code 
must be read as entire section, and, when so 
read, it applies to those cases in which the 
police are induced, upon information sup¬ 
plied to them, to do or omit to do something 
which might affect some third person^ and 
which they would not have done had they 
known the truth of the matter laid before 
them. The facts of the case appear in the 
following judgment, which is reproduced in 
full; ‘Petheram, C.J.’—We think that this 
rale must be made absolute to set aside the 
conviction* The facts of the rase are that a 
person went on one oi'casion and informed 
the police that he had been robbed in the 
street of a shawl, but in the statement which 
he made to the police he did not indicate any 
particular person, or describe any person in 
such a way as by any possibility could be 
supposed to implicate any one as the person 
who committed the robbery. All he said was 
that he was robbed by a person whom he did not 
see. So that in the statement that he made 
he did not say an^lhing to cast suspicion on 
any one in particular. Under these circum¬ 
stances there was no offence within the 
meaning of s. 182 of the Penal Code. That 
section provides that any person who gives 
any information to a public servant with the 
intention of inducing him to put his powers 
in foice to the injury or annoyance of any 
person, or to do or omit anything which such 
public servant would not have done or omit¬ 
ted to do if the true state of facts respecting 
which such information was given had been 
known to him, shall oe punished in a certain 
way there specified. As it seems to us, that 
sc«'tion must be read as a whole, and, taken 
as a whole, we think it applies to those cases 
in which the police are induced, upon the in¬ 
formation supplied to them, to do or omit to 
do something which might affect some third 
person, and which they would not have done 
if they had known the true state of things. 
Upon the information which was given to 
these police-constables, all that they could be 
justified in doing was to examine the in¬ 
formant as to what had happened to him, 
and th^ make such inquiries as the result of 


that examination might render desirable, but 
they would have no right to interfece with 
any one or search any one's house, because 
there were no circumstances brought to their 
knowledge by the information which this 
man gave which entitled them to suppose 
that any particular individual was guilty of 
any offence. Under the circumstances, the 
most that the statement of the accused 
amounts to is, that it was untrue, and was 
made for the purpose of hoaxing the police. 

No doubt, that is a very wrong thing for any 
man to do. ^ the first place, it is wrong to 
tell lies; and, in the second place, it is ex¬ 
tremely wrong to take up the time of Gov¬ 
ernment servants by putting them to useless 
inquiries under cin'umstances of this kind; 
but 1 do not think myself that such conduct 
comes within the meaning of this section, or 
amounts to anything more than a hoax, for 
which no punishment is provided by the 
Code. Under these circumstances, we can¬ 
not make a crime when it is not made one by 
the Code, or provide a punishment for it* 
The rule will, therefore, be made absolute to 
set aside the conviction ; the prisoner will be 
discharged,— In the Matter ok Golam 
Ahmed Kazi, 1 L. R., 14 Cal. 314. [Pet¬ 
heram, C J., and Beverley, J. Feb. 19.1887.] 

[S. 182 as originally enacted has since been 
superseded by a new section.] 

PUNISH.MKNT FOR MAKING FALSE CHARGE. 

A KR1SONK.K convicted under the second ' 
clause of s. 211 of the Penal Code should be 
sentenced to imprisonment, with or without 
fine, and not to fine alone.— -Rkg. v. Rama 
BIN Rabhaji, 1 Bom. H. C. R. 34. [Forbes 
and Warden, JJ. 'Aug. 5, 1863.J 

Discussion as to the punishment sufficient 
for women charged with bringing a false 
charge of dacoity.—Q ueen v, Nathoo DosB, 

3 W. R. 12. [ Campbell, Jackson, and Glover, 

JJ. May 15, 1865.1 

The offence of making a false charge, and 
the offence of intentionally giving false evi¬ 
dence, are not cognate offences, or parts of 
the same offence, but may be punished 
separately.— Queen Audool Azeez, 7 W. 

R. 59. Kemp and Glover, Jj. April 27, 
1867.J 

Remarks on the romparatively light sen¬ 
tence passed without any reason in a case 
where a false charge of murder was preferred 
and persisted in.— Queen v. Peelumloll 
P uuDHUN, 7 W. R. 75. [Seton-Karr, J. 
May 28, 1867.] 

Where no criminal proceeding is in-‘ 
stituted on a false charge of an offence of the 
nature described In the latter part of s. 2ii 
of the PenaV Code, the person making such 
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is ptinisliable only tinder the ^rst 
pxrt of that section.— Empress v. Para.hu, 
t.'L. R., 5 All. 598. [Brodhurst, J. -May 22, 
»883.] Concurs in Empress v. Pitam Rai^ 
I, L. R., 5 All. 215. 

Where the accused, who was a huad-cun- 
stable, was found guilty of making a false 
charge under s. ai i, and of giving false evi¬ 
dence under s, 193 of the Penal Code, and 
the Sessions Judge passed sentences of three 
months’ simple imprisonment for each of¬ 
fence, and, taking into coiisideration the ac¬ 
cused’s past conduct, directed that the sen¬ 
tences should nin concurrently, held that the 
sentences were inadequate and illegal. Ac¬ 
cordingly, the sentences were enhanced to 
three months' rigorous imprisonment fur 
each offence; and, as the two offences were 
distinct, the High Court directed, under s. 
35 of the Criminal Procedure Code (Att X. 
of 1882), one sentence to commence after the 
expiration of the other. Queen v. AbdooL 
Aaees (7 W. R 59) followed.— Queen-Em¬ 


press V. PfR Mahomed, I. U R., 10 Bora. 
354- [Birdwood and Jardine, JJ. Dec, 10, 

1885.] 

The complainant was directed to pay Rs. 
50 as compensation to the accused, or, in de¬ 
fault, to suffer simple imprisoument for one 
month under s. 560 of the Code of Criminal 
Procedure, and sanction was also granted to 
prosecute him for offences under ss. 211 and 
193 of the Penal Code. Held that, if the 
Magistrate thought that this was a case in 
which a prosecution under ss. 2ii and 193 
of the Penal Code should be sanctioned, he 
ought not to have taken action under the 
provisions of s. 560 of the Code of Criminal 
Procedure. Held also that the order for im¬ 
prisonment in default of payment of the com¬ 
pensation awarded was illegal. Ramjeevan 
Koormi v. Durga Churn Sadhu Khan (I. 
L. R., 21 Cal. 979) followed. —Shib Nat a 
Chonu u Sak.\tChun»er Sarkar, 1. L.R., 
22 Cal. 586. [Petheram, C.J., and Beverley, 
J. April I, 1895.] 


212 .* Whenever an offence has been committeJ, whoever harbours f or ct. of Set.. 

u u • J conceals a person whom he knows or has reason to 

Harbounng offender— ... .l v « 1 -..l cw Mag, of iit 

believe to be the offender with the intention of screen- ciaos,^ 

ing him from legal punishment, wfwanlu* 

shall, if the offence is punishable with death, be punished with imprison- Nou^. 

•f aff . either description for a term which may 

I api 0 ence, extend to five years, and shall also be liable to fine; 


and, if the offence is punishable with transportation for life, or with impri- Ditto. 
-- .... , sonment which may extend to ten years, shall be 

portation for life, or with im- punished with imprisonment ot either description for 
prisooiuent. a term which may extend to three years, and shall 

also be liable to fine; 


and, if the offence is punishable with imprisonment which may extend to Prew. Mag. 
one year, and not to ten years, shall be punished with imprisonment of the de- “aw «Cmli 
scription provided for the offence for a term which may extend to one-fourth part by which offence 
of the longest term of imprisonment provided for the offence, or with fine, or with San^Mbie. 

both. Warrant. 

^ Bailable. 


‘Offence' in this section includes any act committed at any place out of Not comp. 
British India, which, if committed in British India, would be punishable under 
any of the following sections, namely, 302, 304., 382, 392, 393, 394, 395, 396, 

397 » 39 ®» 399 . 402, 435 . 43 ^. 449 . 450 . 457 . 45 ^^ 459 * and 460; and every such 
act shall, for the purposes of this section, be deemed to be punishable as if the 
accused person had been guilty of it in British India.]: 


*lns. 213, the word ^'offenre” has the same meaning when the thing punishable 
under the special or local law as defined in Sa. 41 and 42 is punishable under such law 
with imprisonment for a term of six months or upwards, whether with or without 
See 8. 40, supi^a. 

t As to meaning of ’'harbour,” see s. 216B, infra. 

This paragraph has been inserted by the Indian Criminal Law Amendment Act 
(III. of 1894), s. 7. 
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Exctpihn ^—This provision shall not extend to anj case in which the b&rbour 
or concealment is by the husband or wife of the offender. 

A, knowing that B has rommitted dacoity, knowingly conceals B in order to screen 
him from legal punishment. Here, as B is liable to transportation for life, A is liable to 
imprisonment of cither description for a term not exceeding three years, and is also liable 
to one. 


Cl. e# $«•. 
Uocqg. 
Wantnt. 
Bailable. 
Not comp. 


Ctof Ses., 



ciaM. 


t/OOQf. 
Warrant. 
Bailable. 
Not comp. 


Ttuf, Mar., 
ot Mag. of rst 
claw, or Court 
by which 
oitoiec triable. 


Uncof. 
Warrant. 
Bailable. 
Not compt 


In this section the word “ offence " has the 
same meaning when the thing punishable un¬ 
der the special or local law is punishable 
under such law with iniprisoumeut for a 
term of six months or upwards, whether 
with or without fine —S. 40, Penal Code. 

To support a conviction under s. 212, there 
must be evidence \a) of an offence commit¬ 
ted which the accused c’ould have intended 
to screen, and [h) of harbouring or conceal¬ 
ing the offender. A chaukidnr and a patwari 
concocting together, and letting a thief go, 
do not come under s. 212 .—Cuown v. Kala 
Sing, Panj. Rec.. No. 3 i of 1867. 


5 . 108 of the Penal Code docs not OOR* 
template any acts of subsequent abetment, 
or provide for the punishment of such of¬ 
fences, except when they are such as are 
defined in ss. 212 to 218.'— Qusen v. Pavn 
PuNDAH, 18 W. R. 28; 9 B. L. R. Ap. 16. 
LKonip and Glover JJ. July 11, 1872.] 

To justify a conviction under s. 212 of the 
Penal Code, it is necessary that there should 
be an ofTence committed, and consequently 
an offender who has been harboured or con¬ 
cealed, /impress v. Ahdul Kadir (I. L. R., 
3 All, 279) referred to.— Qubbn-£mpaE3s v, 
F.\teh SiNOM. 1 . J.. R., 12 All 432. [Straight, 
]. Dec. 6. J88g.j 


218 .* Whoever accepts, or attempts to obtain, or agrees to accept, any 
Taking gift, &c., to jciecn gratificaiion for himself or any other person, or any 
an offender from punsh- restitution of property to himself or any other person^ 
in con&ideralion of his concealing an offence, or of hia 
screening any person from legal punishment for any offence, or of his not pro¬ 
ceeding against any person for the purpose of bringing him to legal puniahment, 


shall, if the offence is punishable with death, be punished with imprisonment 
if a capital uffence • either description for a term wiiich may extend to 

^ ' seven >ears, and Hhail al^) be liable to fine; 


and, i\ ihe offence is puiiis-liable with transportation for life, or with impri- 
iipttmshaWe\Mthtran?.pott- ?onmcnt wh'tch may extend to ten years, sliall be 
Rtion for life, or uith Im[arisen- punislied with iinprisonTncnt of either description for 
a term which may extend to three years, and shall 
aho be liable to fine; 


and, if ilie offence is punishable with imprisonment not extending to ten 
years, siiaii be punished with imprisonment of the description provided for the 
offence for a term which may extend to one-fourth part of the longest term of 
imprisonment provided for the offence, or with fine, or with botli. 


In this section the word offence ” d<*r>otes 
a thing punishable under this Code, or un¬ 
der any special or local law as defined in 
this Code.—S. 40, Penal Code. 


A Dkpl'tv Magistrate vested with the 
powers of a Subordinate Magistrate of the 
second class is not competent to initiate a 
charge under s. 2I3.-"y« re JhouMUCKCha- 


In s. 213, the word ‘‘ offence ” denotes a thing punishable under this Code, or uader 
any special or local law as defined in si, 41 and 42 of this Code.—See $. 40 of this Code. 
SUffU. 

For exception to s. 213, ste s. 214, excep., infra. 
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CttAT. XI.] OFFENCES AGAINST PUBLIC JUSTICE. [Skc; iii 


HAli, 6 W. R. [Kemp and Markby, JJ. 
Dec. 13, 1866.] 

S. 2x3 of the Penal Code is applicable only 
when it is proved that the person screen¬ 
ed or attempted to be screened from legal 
punishment has been guilty of an offence, 
and not when there is merely a suspicion of 
his having committed some offence. Quacn^ 
Emprefg v. Saminatha tl* l^- R., 14 Mad. 
400) followed."- Girjsh Myte r ^iteen- 
EwniBsSt 1 - L.- Rm 23 Cal. 420. [Ghase and 
Rampini^Jj. Feb. 4, 1896.j 

The accused, a Sub-Inspector of Police, 
arrested one wrongfully confined him. 
and extorted from him Rs ?oo under a threat 
that he, the accused, would not release 
unless the money were paid 'Phis money 
waspaidonthis account by P ,a muney-leiHler, 


who lent y. the money for this purpose* 
Accused was convicted under ss. 342 and 384 
of the Penal Code In appeal the Sessior>a 
Judge held that P, was not an accomplice, aqd 
having considered his evidence accordingly 
dismissed the appeal. Held that it was 
sufficiently shown that the money was not 
voluntarily given, that it was given by y. to 
obtain hi.s release from police-custody, in 
which he was detained on no reasonabte or 
MifRrient ground, and it was extorted, because 
the Sub-In specter refused to release y, as he 
was hound to do, unless he were paid that 
money. That P, paying such money under 
such ciri'iimstanres could not be regarded as 
an accomplice of the Sub-Inspcctor in such 
mi.scondnct. — AicHoy Kum.vr Chuckbr- 
BL'ITV V. ClIUNDER CHUCKBRBUTTy, 

I. h. R„ 27 Cal. 925. ' Prinsep and Handleyi 
JJ. Mar. 2y and April 2, 1900.] 


214* Whoever gives or causes, or offers or agrees to give or cause, any ci, of Set« 
Offacing gift or restoration graiification to any person, or to restore or cause the wmit. 
of property in consideration restoration of any property to any penson, in consi- liable- 
tif screening offender— deration of that person'^ concealing an offence, or of 

his screening any person from legal punisliment for any offence, or of his not 
proceeding against any person for the purpose of bringing him to legal punish* 
xsent, 


shall, if the offence is punishable with death, he punished with imprison¬ 
ment of cither description for a term which may 
estend to seven years, and shall also be liable to fine; 


if 1 capital offence; 


and. if liic offence is punishable with transportation for life, or with impri* 
if p«n;.l,.ble.vith transport- soiment which may exlend to ten years, shall be 
ation for life, or with impri- punished with imprisonment of edher description for 
a term which m.ty extend to three years, and shall also 
be liable to fine; 

and, if the offence k punishable with imprisonment not extending to ten 
years, shall be punished with imprisonment of the description provided for the 
offence for a term which may extend to one>fourth par: of the longest terra of 
imprisonment provided for the offence, or with fine, or with both. 

Exception ^—The provisions of sections 2x3 and 214 do not extend to any 
case in which the offence ma}' lawfully be compounded.f 
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llluitraHonsj^\Repealed hy the old Criminal Procedure Code (Act X. a/18S2 Jj 

In this section the word " offence " dc- A vvarrant«c.\se. of .a nature not corn- 
notes a thing punishable under this Code, poundablc under s, 214 of the Penal Code, 
or under any special or local law as defined wa.s “dismissed" on the parlies coming to 
in this Code.—S. 40. Penal Code. an amicabte settlement. Held that the “dis* 


^ In $. at4, the word " offence^' denotes a thing pupishable under this Code, or under 
any special or local law as defined in sa. 41 and 42 of this Code.-*^ee s 40 of this Code, 
fw^a. 

t Thia exception to a. 314 hss been substituted by the Indian Pen si Code Amendment 
Act (Vni. of tS8a), s. 6, for the one originally enacted. 


[ *99^ ] 



S*C8. ais, 216.] OFFENCES A GAINST PUBLIC JUSTICE. [C*AP. XI# 
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missalwas equivalent to a discharge under 
s. 215 of the Code of Criminal Procedure, 
and the composition did not affect Ihc revi< 
val of the prosecution, if that should other¬ 
wise be thought recessary or expedient.— 
Reg. V. Drvama, I. L. R., 1 Bom. 64. (West 
and Nanabhai Haridas, JJ. Dec. 8, 1875 ] 

7 'hk accused agreed to give Rs. ro tu Sa- 
minatha Pillai in consideration of his not 


giving evidence against Kolundavehi, wW 
wa.s charged With the offences of housap 
breaking by night and theft in a building* 
Ssiaminatha Pillai gave evidence against Ko- 
lundavelu, who was, however, acquitted. The 
accused was charged under the Penal Code, 
s. 214, but was acquitted. Held that the ac¬ 
quittal was right.^QuRHN-EMPkESS v. Sa- 
vinatha, I. L. R., 14 Mad. 400. [Muttu* 
sami Ayyar and Parker, JJ. Dec, 4, iSgp.] 


215. Whoever takes, or agrees or consents to take, any gratification under 

Taking gift to help to re- prulence or on account of helping any person to re¬ 
cover stolen property, &c. cover any moveable propert}^ of which he shall have 
been deprived by any offence punishable under this Code, shall, unless he uses 
all means in bis power to cause the offender to be appreiiended and convicted 
of the cfFencc, be punished witli imprisonment of cither description for a tern) 
which may extend to two years, or with fine, or with both. 

In order to constitute the offenre piini.sh- S. 215 of the Indian Penal Code was 
able under s. 215 of the Penal Code, it is not intended to apply to the actual thief, but 
necessary that the person who is willing to to some one who, being in league with the 
take, and the person who is willing to give, the thief, receives some gratification on account 
illegal gratification, must agree, not only as of helping the owner lu recover the stolen 
to the object for which the gnitilication is to property without, at the same time, using all 
be git'en, but also as to the shape or form the means in his power to cause the thief to 
the gratification is to t.nke.— Quekn-Kmprkss Ik* apprehended and convicted tf the offence. 
V, Chitt.\r, I. L. R.. 20 All. 389. [Dillon. |. — Qi'een-Empress t. Muh.vmhad Ali, 1 . L 
April 25, 1898] R.. 23 All. 8 t. Aikmaii, J. Sep. 18.1900.] 


Harbouring an offender 216.* Whenever any pcrson convicted of, or 
t"dy. ‘j^aigcd with, an Offence, being in lawful custody for 

has ^en ordered— th&t Offence, escapes from such custody, 

or whenever a public servant, in the exercise of the lawful powers of such 
public ser\*ant, orders a certain person to be apprehended for an offence, who¬ 
ever, knowing of such escape or order for apprehension, barboursf or conceals 
that person, with the inlenticn of preventing him from being apprehended, shall 
be punished in the manner following, that is to say. 


if the tffcnce for which ilie person was in custody or is ordered to be ap* 
if a caoital offence ■ prehended is punishable with death, he shall be puft- 

rshed with imprisonment of cither description for a 
term which may extend to seven years, and shall also be liable to fine; 

if the offence is punishable with transportation for life, or imprisonment fpr 
if punishable with traos- ten years, he shall be punished with imprisonment of 
p<^ation for life, or with im- either description for a term which may extend to 
fTisonment. years, with or without fine; 

and, if the offence is punishable with imprisonment which may extend to 
one year, and not to ten years, he shall be punished with imprisonment of the 


* fn s. 2x6 the word ‘^offence” hai the same meaning when the thing punishable un¬ 
der the special or local law as defined in sa. 41 and 42 is punishable under such law with 
imprisonment fora term uf ^tx month.s or upward*, whether with or without fine.—•^See f« 
40, sa/ra. 

t As to meaning of *' harbour," see s. 216B, in/ra^ 
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CttAt. Xhj OFFENCES AGAINST PUBUC JUSTICE. [Sscs. 216, 317. 

dovoriplion provided for the ofience for a term which may extend to one^fonrdi 
part of the longest term of the imprisonment provided for such cCencc, or with 
fine; or with both. 

“ Offence^’ in this section includes also any act or omission of which a per¬ 
son is alleged to have been guilty out of British India which, if he had l^en 
guilty of it in British India, would have been punishable as an offence, and for 
which he iSi under any law relating to extradition, or under the Fugitive O&nd- 
ers Act, 1881, or otherwise, liable to be apprehended or detained in custody in 
British India; and every such act or omission shall, for the purposes of this sec¬ 
tion, be deemed to be punishable as if the accused person had been guilty of it 
in British India.* 

Exception ,—^This provision does not extend to the case in which the harbour 
or concealment is by the husband or wife of the person to be apprehended. 


In this seertion the word offence" has ishablo under such law with imprisonment 
the same meaning when the thing punish- fur a term of six months or upwards, whe- 
able under the special or local law is pun- thcr with or without fine.—S.40, Penal Code. 

216 A«i' Whoever, knowing or having reason to believe that any persons 
Penalty for harbouring about to Commit, or have recently committed, 
robbers or dacoits. robbery Or dacoity, harbours them cr any of them, 

with the intention of facilitating the commission of such robbery or dacoity, or of 
screening them or any of them from punishment, shall be punished with rigorous 
imprisonment for a term which may extend to seven years, and shall also be 
liable to fine. 

Explanation ,—For the purposes of this section it is immaterial whether the 
robbery or dacoity is intended to be committed, or has been committed, within 
or without British India, 

Exception .—This provision does not extend to the case in which the harbour 
is by the husband or wife of the offender. 

216 B.{ In sections 212, 216, and 2z6A, the word ‘harbour’ includes the 
Definition of * harbour’ in Supplying a person with shelter, food, drink, money, 
sections 212, 3iG. and 216A. clothes, arms, ammunition, or means of conveyance, 
or the assisting a person in any way to evade apprehension. 

217 Whoever, being a public servant, knowingly disobeys any direction 

PuWic «rv.nt disobeyirs he is to conduct 

direction of law with intent to himself as such public Servant, intending thereby to 
save person from puni^ment save, or knowing it to be likely that he will thereby 
or property from loifeiturc. person from legal punishment, or subject 

him to a less punishment, than that to which he is liable, or with intent to save, 
Of knowing that he is likely thereby to save, any property from forfeiture, or any 
charge to which it is liable by law, shall be puni^ed with imprisonment of either 
description for a term which may extend to two years, or with fine, or with both. 


Ct of Sei.i 
Presy. Mar., 
or Mag. 01 lit 
class. 

Cognisable. 

Warrant. 

Bailable* 

Not comp* 


Prew,. Mag. 
or Mag. of ist 
or and class. 
Uncog. 
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Bailable. 

Not comp. 


* This paragraph in s. ai6 has been insetted by the Indian Criminal Law Amendment 
Act (X. of 1886), s. 23. 

t S. ai6A has been inserted by the Indian Criminal Law Amendment Act ( 111 . of 
1894), a. 8, 

X S. 3 i 6 B has been inserted by the Indian Criminal Law Amendment Act (Ifl. of 

1894}, i* 8. 
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SK!. aiS.] OFF&NCES AGAlSSf PUBLIC JVitlCB. [ClUt. 3t!« 


It is only necessary for a conviction under 
s*«i7ofthe Penal Code to show that the 
prisoner knew that the person he released 
was in danger of pn/iishn^ent. and that the 
prisoner released such per>«n with the in¬ 
tention of saving him.— Ot*KRN v. Abdool 
Jalbbu W. R.. Gap., 1SO4, 5 - Jackson. J. 
Feb. 2 , 1864 ] 

Under the latter |jortioiis c? ss. 217 and 
3 j 8, the actual guilt or innocence of the al¬ 
leged oifendtr is immaterial, if the prisoner 
believes he is guilty, and intends to screen 
him.— Queen v. Hurdut Sur«\, 8 W, R. 
68 ; 3 Mad. Jur. 53. , Seton-Karr and Mao- 
pherson, JJ. Sep, 7. 1867/1 

Several persons were apprehended at 
night time on suspicion of having connuit- 
ted culpable honuoide. The polire-ufRrer 
tied them together by the h:ind\ and kept 
them in the village in which they had lk.*rn 
arrested, inste.id of .it unco l.ikmg them to the 
neare.st police-slatiun. The prisoners tMMp- 
vd in the course ot the fughf. 'lo render s, 
217 applitviblt* two rondivons must be fultill* 
ed: 1st. there must bean irteTitif.in il d'sob**- 
dience of a rule ot l.iw; 2iid there must be .'i 
knowledge that the offender, by disobetiienre, 
will save a jwrson from legal punishment. 
If the police-oificer s intenlum \n keeping 
the prisoners in the village was merely to 
wait until it was mure convenient to start, 
the disobedience of this rule of law w;is not 
such a disobedience as ibis swiion conlrm- 
plates. In this rase it was held lh.it the 
police-ofiirer had not cominttU'd an offence 
under s. 217 .—Kko v. Wooiljh Cnf.st* 
Panj Rec.. No. i8 of 1871 

Where a village-accountani and u village- 
munsif's peon h.id been convirtt-d. under s. 


217 of the Penal Code, of bmdn^ diiobmd 
the direction of law contained in Act X« oC 
1872, s, 90, held that th^ Wtfe wrongfoiW 
convicted as not bearing the cbacacter wbicn 
raises the obligation under the latter aectUHL 
The direction of the Jaw menttoaod in a, 217, 
Penal Code, means a posith'e direction of 
Inw, such as those contained io ss. 89and90 
of the Criminal Procedure Code of 1872 and 
cannot be made to extend to the moregeneraj 
obligation on every subject not to Btifle a cri« 
minnl charge. —/w ref Raminuu NayaRi 1. L, 
R., 1 Mad. 266. Junes and Kernan, jj. 
Mar. 7. 1877-^ 

The arcusml was charged under s. 217 of 
the Penal Cude ; but the charge did not dis- 
tiiuttly state w'hat the direction of the law was 
which He disul^yed, and how he disobeyed 
It. lieU that, when accused ha.s born oon- 
> b’ifd oil a charge trxprexs<*d in vague terms» 
the pii>s<'ruiiun on appeal should be limited 
to the partu-ular sense in which the charge 
h.'iN been iiudt r.to^Ml id the trial.—I mpkea- 
i\ Uahsn Kh.a.v, K !.. R., 2 Bom. 14a. 
We-ii and Pinhcy, JJ. Aug i, i877-J 

Ir i.s siiffiricnt, for the purpose of a Con vie* 
lion under s. 217 of ihr Penal Code, that tbc 
arruMi! has knowittifly disobeyed any dmec- 
tiun of ihi- law as to the way m which he is to 
condtn t hin;M.'U a public servant, nod that 
he h \^ dt>m: this wi*h the intention of saving 
:t per Min from ('’g.d punishment; it is not 
ncce.’isary tc ^btiw that, m of fAiJt, the 
person so mtenth'd *0 br saved Had Commit¬ 
ted an or wa^ pi^lv hable to legal 

piini'.hrih-nt “-‘KmcresS c AMtRcnnBEN, f. 
1. R . 3 Cal. 4ii . 1 C L K 483, Jackin 
and Cunningham, ]}. Krb. la, 1S7CJ 


Ct.of Ses. 

UncoR. 
Warrant 
Bailsblc, 
Not amp. 


218. Whoever, being a public servant, and being, an such public tervaat, 
... . f ■ charged wiili the preparation of aoy record or otbcf 

correct record omnting with writing, frames that record or writing tn a manoer 
intent to save pcrscjn from wjiicll be knowS 10 be incOrrcCt, wilb intent to CMKi 
Krfeilure property fnmj |cn(j^.|ng it to be likely that tic will thereby Ctu^ 
loss or injury to the public or to any person, or with 
intent thereby to save, or knowing it to be likely that he will thereby save, mjT 
person from legal punishment, or witli intent to save, or knowing that he is liki^ 
thereby to save, any pT0i>eriy from forfeiture, or other charge to wWch il is lUbU 
by law, shall be punished with imprisonment of either dcscnpttm for a txax 
which may extend to three years, or with fine, or with both. 


The intention is an esssnlUl ingrt-dient m 
the offencu rontempiattd in s. 218 —Oi ken 
tJ, Sh\m.v Cburh Rdv. 8 W. R. 37. Uk- 
«on and Hobhotific, JJ. June 35. 1867.' 

Where a person iit charged under s. 218 
'•»th framing a report incorrectly, or under *. 
201 with giving false information with intent 


to save offrndcri frum punisKnHmt, the iasoe 
to be tried not whether suck afltfged of¬ 
fenders were, in fact, guilty of not, but m«ro* 
ly the b«Uel and intention of the prtsotMf in 
rwpect to their guill.—r. MvaSiVt 
SuEitA, 8 W. R. o8v [Seton-Kan and Mots 
pherwnj]. Sep« 7, l86?,j 
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C|Ur. XIO OFFENCES AGAINST PUBUC JUSTICE. [Sbc. aijft. 


A KvUKAKiti who mate» a (vine nport 
wit^.ntootce to «n olFfince committed in his 
tillaM with intent, Ac., in punishahlc under 

mA of the Peoai Code.-—R ec. v. Malhae 
RamOKvnokA) 7 Bom. H, C. R. 64. l^Gibbs 
end Mebrill, JJ. Avg. 11,1870.] 

A roLICt-orPICBK negligently or tmpro- 
perlv euhtnitti^ an Incorrect report of a 
toau investigation may be punished under ii. 

Act V. m 1861, in case;) where the proof 
Is insufflcieiit to bring the ca^ under 5. 2 tB, 
Penal Code.— Bokoda Kant Mookhopa- 
OHVA, 15 W. R. 17. ^Norman, Offg. C.J., 
and Loch, j. Feb. u, 1871 j 

S. 106 of the penal CodedcK*^> not conlem- 
plate any acts of subsequent ^betTncjit or 
provide lor the punit>hmeni of suLh offen¬ 
ces, except when they arc such as >‘trc defined 
in as. ais e Patn PrN»>AH, 

]8 W- R. 28; 9 U I,. K. Ap !6. :Kemp 
and Glover, Jj. July 11. jH72.^ 

Wfitiac a chaukidiir wr.is ih;irged under s. 
218, Penal Ctaie, with having made a f-d^^ 
entry tn a ebauktdari attendance book with a 
view to support a rharge which wa-i made 
against a sub-inspettor of haMiig made .1 
false report regarding the length ul abser.ee 
from dutv of another chaiikid.i;, rmd thi-reby 
to cauvc ioAs t't injury 10 the sub-uispecior. it 
was held that the intention w.ss lou remote to 
fall within » 218.—yiT-EN r JrNoLi-: I.ai.i., 
19 W. R 40 ,Kemp .md Priniifex, J). 
Mar. t, 1S73 

S WAS charged with the preparmtion of a 
reitain record, and was in tie K.ib't i*f pre¬ 
paring It from rertain .(bstr,^rt>. m ;<de .'iiid 
read to him by D U ru.sde and n.ul t iKr 
ubstracis, wheieby an ineoirr-it reiord w.i'i 
prepared. T!ie Court w.is uf tipinion that 
D could not vtnrlly Ik* htid In have lommil- 
ted the offence descrilx'd >n s 2iS uf the 
Feual Ct>de. He v..\> gudty, how^-ver. of 
abctltunt of the oStence ueM'iibi.d in ih^t >ee- 
tloo, and not the lesb so that S h.iJ no guilty 
knowtciigeor intention in the matter --y t ebn 
V. Bri] Monts l.At. 7 \.‘\V 1 ^ 1^4 I'lar- 
son, J. Jan. 35. 1875 

L w.\s charged by S u-iib i.iTciifi's uniirr 
as. 193 and ai8, Penal CiKie. and .'d«u accused 
of arts amounttng to oftenevs puiii>h.tble un¬ 
der t. 466 with McAcn vrars imprisonment, 
*rhe Magli^rate dircr'ttrf lus disc harge, whtre- 
upoQ L applied to the C^uurt of Session, ^itid 
S wax eommiltcd for tna) chnrgtd under s. 
218, aod acquitted by the Court uf Ses¬ 
sion. The Court of SesMon then, under .Act 
Xa of 1872, ft. 472, chairgcd L with oAem'es 
puabliabte umier ks. 193, 195. 211, and 2ti 
and 109, Pena) Code, and commiHed him for 
trial, EAd that such commitment was not 
bad, bacaose it inrluded Ihe rJurge under 


*• 493] vu^'h so offence not being exclusively 
triable by a Court of Session.—£icraw e- 
Lach¥ak SiKOH, 1. L. R., a All.39S. IStottft, 
C.J., and Spankie, J. June ir, 1679.] 

A PUBLIC SF-KVAXT in charge, as such, of 
Certain documents, having been required to 
produce them, and being unable to do so, 
fabricated and produced similar documents 
with the intention of screening himself from 
ponishintnl. JMd that such fabricated do* 
ruments, not being records or writings with 
the preparation uf which such public servant, 
as such, charged^ he could nut legally be 
coiiviried uiiricr s. 218 of the Penal Cede; 
nor, :>u<‘h dix'urr.eiUs not being forgeries, as 
they were nut made with the intent specified 
in j». 46J, cuuld ho U* legally convii-tcd under 
s. 471.—FwpaEN.s Ma/kak Hosaix, I. L. 
R S All. 553 CJ., and Straight, 

Uldhcld, Brodhurst. and lyrfell, J]. Mar, 
*y- ^^3. 

A E'OLiCb-OM'K.Ea, whu hiid suppressed a 
doi'im^ent entrusted to him to forward to his 
suptTJur off/rtr, made a false entry in bis 
oftit'i.'il diarA that the durument had been 
H/ forwarded, intending that, if he were pro- 
sei'ulcd under tlie Police A^t for suppressing 
the documfnt, such entry might be used as 
e\idenre in his behnif that he had so for¬ 
warded the document, i/r/d That< inssroiteh 
as lo I'onstituU* tiu- oJTrme of fatwicating 
Ul5« evidence, delined ms 192 of the Pen^ 
Code, the evuit ncr labruattxl must be admis« 
sibU; evidence, and as, li such police-officer 
had been pro*<ecuied under the Polu'e Art. 
the entry in ihe diary would not have been 
admii'Ml'le in bi> ihnugh roulrary to 

h:s inUnriun ii might have bern nstd against 
him* siich pirljo'-iitiirtT w'as nuprop^’fly cun- 
\irted m roper* of such i-ntry of fabricating 
f.ilM,* c\uien»*e puroshabte under s. 193 of the 
iVtiai Code, Hri*I alMi that, such pofice* 
officers intention in making such entry be¬ 
ing lo screen hniiseU from punishment, he 
was not punishable under s. 2lBof the Code. 
—HwFjirss V l»Ai hi Smankkk. 1 . L. R*. 6 
Ail. 42, Straight. I July 24. 

A TMA'AsVBi’Accot'N f-wr WAS couvicted of 
orferres under ss. 218 and 465 of the PeciEl 
Code undir tiir Uillow'ing circumstances: A 
sum of Hk, 5ciO w hich was in the treasury, and 
was payable to a particular person through a 
Civil Court, was drawn out and paid away to 
other persons by means of forged cheques. 
Alter I he w ithdrawal of the Rs. 5^- 
fore such withdrawal had been diHcovevnd, 
the representative of the paj'ee applied for 
payment. The prisoner then, upon two oc¬ 
casions, Wrote reports to the effect that the 
Rs. 500 in question then stood at the payee's 
credit as n revenue-deposit, and that it was 
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about to be transferred to the Civil Court. 
Upon the first of these reports an order was 
sifted by the treasury-officer for the transfer 
01the money to the Civil Court concerned, 
and to effect such transfer a cheipie was pre¬ 
pared fay the sale-imiharrir, whirh, as origin¬ 
ally drawn up, related lo the sum of R$. 500 
already mentioned. The signature of the 
cheque by the treasury-officer was delayed 
for some time, and meanwhile the cheque 
was altered by the prisoner in such a manner 
as to make it relate to another deposit of Rs 
500 which had been m.ide subdeijucntK (o the 
above, aud to the credit of ;inother person. 
The result of this was the transfer of tiie se¬ 
cond payee’s Rs 500 to the Civil Court, as 
if it bad besm the first Rs. 500, and to the cre¬ 
dit of the first payee's lepresentative. The 
prisoner was coiivicted under s. 465 of tlie 
Penal Code in respect of the cheque, and 
under s. 218 in respect of the two reports 
above referred to with respect to the 

chargeunder s.465. that the prisoner s imme¬ 
diate and more prubab/e intention—which 
alone, and nut his remoter and less probable 
intention, should be attributed to hiin—was 
not to cause wrongful loss to the second 
payee by delaying payment of the Ks, 5<x> 
due to her, though tlu* act might have caused 
her loss, but to conceal the previous fraudu¬ 
lent withdrawal of the Hrst payees Rs. 500; 
that, under these cirrurn«.t.aiire>. he could nut 
be said to h.ice acred " dishonestly ’’ or 
“fraudulently" within the meaning ol s 24 
or s. 25 fbe Penal Code ; and tliat, there¬ 
fore, his guilt uiiduT .s 405 ha 1 noi i>t*en made 
out, and the cunv iciion under that section 
must be set a^Me. I/citl also that prisoner's 
intention in making the I'rdsu reports v\,is to 
stave off the disco*.cry of the previou.s fraud, 
and save hirnstrli or the actual perpetrator of 
that fraud from lugal punishment, and that, 
having prepared the reports in a manner 
which he knew to be incorrect, be was rightly 
convirttd under a. 21S of the Pcnil Code. 
//elii further that, as the pri^.oner, who w'as :i 
public servant, m.ade these reports, .and .as¬ 
sumed to make them in due course and «is a 
partofhib duty, and held them out .as reports 
which were made by the propt r officer, and as 
no question was put in the examination of t he 
witr,esses from the office which suggested 
that it was not his businciis lo make Mirh 
reports, it must ho inferred that he made 
them because it was his hnsmess to do su. 
and as n public ,\L‘rvant within the meaning 
of s. 2i 8 nf the Penal Code. —Ql’kf.s-Kv- 
PREss 7'. Gridhahi Lal. I. L. R,, 8 All. 

[Edge, C.J. Aug 24. iSSfi 1 

A PL'iujc SHTvant w'ho docstha^ which, if 
done to save another from legal punishment, 
would bring the public servant within s 218 


of th« Penal Code, has equally cpmirntted the 
oltence punishable under s. 3 i 8 j if the person 
whom he intends to save from l^al punUh- 
ment is himself. Qtttfcn-Ewpress v. Gaui^i 
Sfiankay ( 1 . L. R., 6 AM. 43)1 ^ over¬ 

ruled. {)tterti-Jitup0'Ciis V. Ci^dhari Lnl (I. L* 
R., 8 All, 653) referrud to -^Qukn-Kmpress 

r. Nand Kishokk, I. L. Rm 10 All. 305, 
[John Edge, C.J., and Blair, J- Feb. | 9 , 
1897.] 

A REPORT of the commission of a dacoity 
wns made at a thana. The police-officer in 
ch.irgc of the thana at first took down the 
report which was made to him, but subse¬ 
quently destroyed that report, and framed 
another and a false report—of the commission 
of a totally dift^-rent offence—to which he 
obt.aine*.! the !»ignature of the complainant, 
and which he endeavoured to pass off as the 
original and correct report made to him by 
the complainant- Hold that, on the above 
facts, the pulire-officor was guilty of ihe of¬ 
fences punishable under s 204 and s- 2i8 of 
the liiduii Penal Code.—Q uEKN-EmpreJs 

Shah Khan, I L R., ao All. 
307. John Edge, CJ , and Burkitt, JJ Feb. 
II. 1898.] 

The District Superintendent of Police gave 
a warrant under the Gambling Act (Ben. 
Act 11 . of 1897) to /? , a sub-inspector, to ar¬ 
rest persons found gambling in a certain 
house. In order to wve two persons from 
I**gal punishment for having committed an 
offence under the Gambling Act to that house, 
D Framed a first information and a special 
diary inrorrccily Held^ he was properly 
charged with, and fiuind guilty of, having 
committed an offenctt under section 218 of 
the I enal Code The word “ charged'' in that 
section is iioi restricted to the narrow mean- 
iiig of “ enjoined by a special provision of 
law. ” All otYence under the Gambling Act, 
fjiring an offence for which the District Super¬ 
intendent cf Police may arrest Or by warrant 
dirert an arrest. i-S a rogni^ablt* offence within 
the meaning of s, 4, cl (/). of the Criminal 
Procedure Codfi. The words “ a police-offi- 
rcr," in that daube do not mean “anyand 
i*\ eiy police-officer," it is bufTicient if the Le* 
gislaiure by any law limits the power of airest 
to any particular class of police-officers. />, 
and F, ii he-ad constable, were also charged 
under section 161, and section l6i read whh 

s. 114, of the Penal Code, re.'spcctiveJy, 
and it waj contended that these charges were 
not SListain.ablo, bi'causp they rested entirely 
on the te.stimony of persons alleged to have 
been arcomplice^, who had not been corrobo¬ 
rated in material particulars Held, the mere 
presence of a person on the occasion of the 
giving of a bribe, and his omission to promptly 
inform the authorities, do not constitute him 


[ 304 ] 



Cflir.XLj OFFENCES AGAINST PUBUC JUSTICE. [Ssca. ai 9 -ni. 

«B accomplice, unless it can be ebown that be Cal. 642); hhan Ckundra y. Qum^Bm^es% 

•oj(lpLehow co<operat6d in the payment of the ( 1 . L. R., 31 Cal 328); yogendro Nath Bfux0^ 
hribCi or wan instrumental in the negotiations mih v. Sanga£ Garo (2 C. W. N. $5); Baj&ni 
for the payment. Queen v. Ckundo Chunda- Kanto Bose v. Asan MulHek (3 C, W- N €72); 

Hnee (24 W. R. Cr. 55) ; Queen-Enipress v. and Alimuddin v. Queen-Empress ( 1 . L. R., 

Magafd^ (I L. R., 14 Bom. 115); Queen-Ent- 23Ca].3di)distiikguished.^QuBBii-EHPRtss 
press V Chagan Dayaram ( 1 . L R., 14 Bom. v. Deodhar Singh, 1 . L. R., 27 Cal. 144. 

331}; Queen*Empress O’Hara ( 1 . L R„ 17 [Rampini and Pratt, JJ, Sep, 5 > *® 99 ^] 

219 . Whoever, being a public servant, corruptly or maliciously makes orC^rfSes^ 

Public servant in judicial pronounces, in any stage of a judicial proceeding, any Wemac 

proceeding corruptly making report, Order, vercUct, or decision, which he knows to 
report, &c., contrary to law. ^ contrary to law, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven years, or with 
fine, or with botli. 

220 . Whoever, being in any oflice which gives him legal authority to com- oitts. 

Commitment for t.ial or V^^sons for trial or to Confinement, or to keep 

conrinement by person having persons in confinement, corruptly or maliciously 
Buihority who knows that be commits any person for trial or to confinement, or 
la acting conirary to law, keeps any person in confinement, in the exercise of 
that authority, knowing that, in so doing, he is acting contrary to law, shall be 
punished wiih imprisonmontof either description for a term which may extend to 
seven years, or with fine, or with both. 

Proof of an unlawful rommitment to con¬ 
finement will not of itself warrant the legal 
infert-nre of inalicu. Knowledge that surh 
rrm'JiTijtnn'nt is rontrary to law is a <]uest>oii 
«»f fact, and uol nf law, and must be proved 
In order itj sottish thr ri'quirt-niLMiis of .s. 220 
of the Penal Code.—K k(i r. N ahw vs Badaji, 

9 Bom. H. C. k 346 IJovd ,ukI KembaiJ. 

IJ. Ang. 2K. 1S72..1 

S. 54 of ^b*‘ Crimiiia) Prueevture Code 
(Ant X. of 1882) authorizes the arrest by the 
police, not only ot persons against whom a 
reasonable complaint has been made, or a 
reasonable suspicion exists of their ha\ing 
been concernwl in a " rogniliable offence,” 


but also of persons against whom “credible 
information ” to that effe<'t has been received. 
Semhte. —Where the arrest is legal, there can 
be no guilty knowledge " .superadded to an 
illegal art,’' such as it \s necess.ary to establish 
against the accused to justify a conviction 
under s 220 of the IVnal Code. It is only 
where there has been an excess by a police- 
officer of his legal powers of arrest, that it be¬ 
comes necessary to consider whether he has 
acted corruptly or maliciously, and with the 
knowledge that he was acting contrary to 
law.— Quehs-Empress r. Amarsang Jetha, 
1 . L. R, 10 Bom. 506. [Birdwood and 
Jardinc, J], Dec. 7. 1885.] 


22 L’* Whoever, being a public semnt, legally bound as such public Ditto, 
Intentional omissiun to ap- scrviant to apprehend or to keep in confinement any 
prehendon the part of public person cliarged with, or liable to be apprehended for, 
servant bound to apprehend. olfencc, intentionally omits to apprehend such pcN 
son, or intentionally suffers such person to escape, or intentionally aids such per¬ 
son in escaping, or attempting to escape, from such confinement, shall be pun¬ 
ished as follows, that is to say 

with imprisonment of cither description for a term which may extend to 
seven years, with or witliout fine, if the person in confinement, or who ought 
to have been apprefiended, was charged with, or liable to be apprehended for, 
an offence punishable with death; or 


^ In s 331 , the word “ offence” denotes a thing punishable under this Code, w under 
any special or local law as defined In ss. 41 and 42 of thia Code.^See s. 40 oi this Code, 
supra. 
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with iiu^risonment of either description for a term which may extend to three 
years, with or without fine, if the person in confinement, or who ought to have 
been apprehended, was charged with, or liable to be apprehended for, an offence 
punishable with transportation for life, or imprisonment for a term which may 
extend to ten years; or 

with imprisonment of either description for a term which may extend to two 
years, with or without fine, if the person in confinement, or who ought to have 
been apprehended, was charged with, or liable to be apprehended for. an offence 
punishable witli imprisonment for a term less than ten years. 


Jn this sertion the w'ord " ofi'onre " denotes 
a thing punishable uuclor thi'» Code, nr under 
any specuiJ or lor<il Jaw as dclinrd in ihi.s 
Cede.'— S. 40, Penal Code 

An offenre falling under tho Police Ai't and 
also under thePunal Codu shuuidbtjpuni.shnl 
under the Code. Where a polire-ronstabje 
allowed a prisoner to troin the lufeiilat 

while the former was. on duly as sentry, and 
was sentciieed, on runvielion by the Magis¬ 
trate, to forfeit three mtmihs’ pay under s. 2o, 
Act V. of 18611 thr Chief Court held that llie 
conviction must bequiish«l. and the-^rciiscd 
tried under s. 221.—CKi>wN;<.i''iTrEH JCii \x, 
Panj. Rec.. Ni>. ti of if^74. 


A CHACKinAK. or village-watchman, is not 
legally bound as apublU’ servant to apprehend 
a pcr.son arcu.sed uf roininitting murder 
out.side the t'illage of which he is chaiikidaf, 
anrh person not being a pnielaimed offender, 
;\Vid not h'A'iing ftjund by Uitvv in 
llie aet tjf nmtiniiting such murder; and 
I'onsequeiilly such chaukidar, if he refuses 
Lo apprehend .such [)ersf>n on such charge at 
the iiisinncv of a prrvate person, i,s not 
punislMblr iiiidiT s, nji of the Penal Codc-^ 
KM!*RKSii R..3AII.CH). fPear- 

suii, J. June 25. 1880 1 


222 * Wh^ev<^, being a public servant, legally bound as such public 
- . , • ^ , seivani lo appreliend, or to keop in confinement, any 

prelierdon the part <.f p^ibhc pt^rson under sentence of a Court of Jusuce for any 
servant bound to apprehend offence, or lawfully commiitcci to custodj/'i" illleil- 
tionallv omits to apprehend such person, or inlen- 
“ * «- • tionaliy suffers such person to escape, or Intentionally 

aids such person in escaping, or attempting to Lsi^ape. from such conlinement, 
shall be punislied as follows, dial is lo say :— 


with transportation for life, or with imprisonment of eitlier description for a 
term which may extend to fouriem years, with or without fine, if the person 
in confinement, or who ought to have been a[>prL‘hended, i.s under sentence of 
deatij; or 

with imprisonment of either description for a term which may extend to 
seven years, with or without fine, if ihe person in confinement, or who ought 10 
have been apprehended, is subject, by a sentence of a (ourt of Justice, or by 
virtue of a commutation of such sentence, to transportation for life or penal 
servitude for hfe, of lo transportation or penal servitude or imprisonment for 
a term of ten years or upwards; or 

with imprisonment of cither tluscription for a term which may extend lo 
three years, or with lln^^, or wiili b'lth, it tno pjrtM)ii iu confinement, or who ouglit 
to have been appreiicndcd, is subject, by a sentence of a Court of Justice, to 


* In a. 222, the word ‘ uffwi 'e " drno’.«s a thing p inisSahle undt-r this Code, or Ufuh r 
any spenn} r/r Wal bw as d-fmed in s'i, 41 and 42 of ihis Co U.—S<‘e s 40 of thin C<idf, 
iupnr, 

t lo a. 222, the words <juo!r-d have been ins rted by the Pt nal Cole Am^nd* 

Tnent Am (XXVI|.„f S 
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imprisonment far a term not extending to ten years, or if the person was law¬ 
fully committed to custody/'* 

In this section the word “ ofFence'Menotcs any i.pcrial or local law as defined in this 
a thing punishable under this Code, or under Code.—S. 40, Penal Code. 


228 .t Whoever, being a public servant, legally bound as such public scr- Prw, Mag. 

Escape from confinement or vant to keep in confinement any person charged with, 
cu9tody negligently sutfered or convicted of, any offence, “or lawfully committed Uncog, 
by a puiilic servant- Custody/'* negligently suffers such person to escape BaiiS?".** 

from confinement, siiall be punished with simple imprisonment for a term which Notcomp. 
may extend to two years, or with fine, or with both. 


In thi^ section tlit; word '* ofFerirv ” denotes 
a thing punishable under tliib Code, or under 
any spei:ial or local law as defined in this 
Code.*—S. 40, Penal Code. 

Convict-wakdkks arc'*public servants" 
within the meaning of 223 of the Penal 
Code.—yi'SEN r. KAr.L\ CjuM) Mohkek, 
7 W, R. 03 , 3 VVym, 35. Selgii-Karr and 
Macp her so n, | J. M ay (j , iHiij .' 

WinJ.K a i-ase was bring invtstig.Mf d by A, 
a poha'-oRirrr undrr the provisions of rh. 14 
of the Crimin.'il IVomlute Code. 1882. 1 ' pn- 
sented a petilion to the M-tgislratr having 
juTisdirtion to try the rase, m which Hl ac- 
rused W of bring ronrerned in the l ommi.s- 
sion of the offrnre, and prajed that he might 
be arrestwl and smi tn the polu'e-offirer m- 
vesLigaling the r.isr. \V' was arrurdiiiglv 
am:sU:d and brought before the MagislnUr 
who, having examinnl T on oath, and taken 
W's sirUrineu:. made an order on lh( petition 
to the following elU'i't ' As no pobrr-rejHiU 
has been made in this iiintirr. ami tht* peti¬ 
tioner only h.'is piescnied this jirtitmn, oider- 
ed that these papers vi W be sent to the 


Oi.strict yuperintondent of Police, and if a re¬ 
port of this matter be made, the case may be 
sent lip aiTording to nih- with the papers." 
In arcordanre with this order. W was taken 
to the iJistrirt Superintendent of Police, and 
was '.ent by that officer to A. Held that the 
Magistrate’s orchr ni;ght be taken to have 
hern passed under s. 1(17 of the Code, and 
tlun-erore \V was lawfully committed to the 
rustody of ilu; polua* and A was bound to 
detain him in .such rnslody until released 
ther^-frorn by due roursr of law; and that, 
consCiiurntU, A. having negligently suffered 
W to v^rape, had beeu properly ronvicted 
iindiT s 223 ot the Prn.al Code.— Emprkss v. 
Asuuak Ali, I. L. R.. 0 All. 12^. Straight, 
J. Der 13, 1S83. 

S. 223 of the Peral Code applies only to 
Jasps where the person who is allowed to es¬ 
cape Is in cuslodv for .tii offence, or has been 
romiiiittetl to custody, and not to cases where 
Mich person h.i.s meiely been arrested under 
civd process—Q i'bf.N'Emvuess t*. Tavaul- 
i.AM. 1 . 1 , K. 12 C.il ign. Wilson and 
Ohosc. Jl. Aug. 24. 18S5 ‘ 


224 .t Wlincvcr intentionally offers any resistance or illegal obstruction to Pmsy. Mag. 
kesistance or pbi.iiuct.on Hie lawful ajjprolteiisioii of liimso'ft for anv offence " 
by a person to his Uftful np- with wiucll he is charged, or t)f wllich lie has been CogniiaWe, 
prebensioDu convicted, or escapes, or altcinjUs to escape, Irom BaJuSle! 

any custody in which he is lawfully detained for any such offence, shall be pun- Not comp* 
ished with imprisonment of either description for a term which may extend to 
two years, or with fine, ur with boiii. 

EWplanalwn .—The punishment in tlii.s section is in addition to the punish¬ 
ment for which the person to be apprehended or detained in custody was liable 
for the offence with which he was charged, or of winch he was convicted. 


* In ss. 322 and 223, the wordh quoted have been inserted by the Indian Pena! Cude 
Amendment Act (XXVII. of 1870)^ s. 8. 

t tn ss. 223 and 324, tbs word offence''dennte^ a thing punishable under this Coda, 
or under any special or local law as definod in ss. 41 ahiI 42 of this Code,*-»See s. 40 ot 
this Code, su^ra. 
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In this section the word offence " denotes 
a thin^ punishable under this Code, or under 
anj special or local law as defined in this 
Code.—S. 40, Penal Code. 

Escaping from lawful custody is not ob* 
structing a public servant in the discharge of 
his public functions within the meaning of a, 
186 of the Penal Code.— Reg. v. Poshu bin 
Dhambaji Vatil, 2 Bom. H. C. R. 128. 
[Couch, C.J., and Newton and Warden, JJ. 
Jan- 25, 1865.] 

Escapes by parties detained for offences not 
punishable under the Penal Code are punish¬ 
able uudfsr the Penal Code.— Pro., Dec. 22, 
i8fi6, 3 Mad. H. C. R. Ap. ii, [_B\ttleston, 
Offg. C.J., and Holloway, Collett, Ellis, and 
limes, Jj.] 

The punishment for escape from lawful 
custody (s. 224), in a case in which that is 
one of the offences of which the prisoner is 
convicted, must be *■ in addition " to any 
punishment awarded for the sub-stantive ot- 
fence.— Quees v. Dhoonda Bhoov.\, 8 W. 
R- ^ 51 5 Wym. 7. [Kemp and Glover, JJ. 
Dec. 2, 1867.] 

To constitute the offence of escapingfrom 
transportation under s. 226 of the Penal 
Code, it is essential that the convict should 
have been actually sent to a penal settlement, 
and have returned'before his term of trans¬ 
portation had expired or been remitted. 
Where a prisoner had escaped from custody 
whilst on his way to undergo sentence of 
transportation, heid that he had committed an 
offence punishable under s, 224, and not un¬ 
der s. 226 of the Penal Code.— Reg. v, Ram- 
ASAMY, 4 Mad. H. C. K. 153. [Scotland, 
C.J., and Collett, ]. Dec. 2, 1868-] 

To escape from custody under civil pro¬ 
cess is not a criminal offence within the mean¬ 
ing of s. 8 of the Presidency Towns’ Police 
Amendment Act of i860. Queerr .—Whether 
such an escape, without force, is a misde¬ 
meanour at Common Lawr —/n rer David 
Tuknbuli. Stuart; Rrg. v, John Conson, 
6 Bom. H. C. R. 15. [Westropp and Sar- 
geant, JJ. April 12, 1869.] 

Prisoner, whilst under trial before the 
Sessions Court upon a charge framed under 
S.436 of the Penal Code (mischief by fire, &c., 
with intent to destroy a house), was charged 
under s. 224 with e.scaping from lawful cus- 
todv. The Magistrate, being too late to 
make the latter offence the subject of another 
charge In the same case, made a separate 
commitment of the prisoner, after he had 
been convicted of the former offence, for the 
latter offence, which was one cognizable by 
the Magistrate. The commitment was can¬ 
celled, and the Magistrate directed to deal 


with the case himself.—/« AnIjnto Koy* 
BURT, 17 W. R. 14. [Kemp and Jackson, JJ- 
Feb. 10, 1872-] 

A PERSON who is detained in custody fot 
the purpose of giving security for good be*- 
haviour, and escapes from the custody, has 
not committed an offence under s, 224, as 
he was not lawfully detained in custody for 
an offence.— Pro., Oct. 28, 1874, 7 Mad. H. 
C. R. Ap, 41. He is liable to be punished 
under s. 225A. 

Where a person apprehended on a charge 
of a cognizable offence escapes from lawful 
custody, his liability to punishment is not af¬ 
fected by the circumstonce that a competent 
Court determines his offtince to be other thaa 
that with which he has been charged. But, 
if charged with a non-rognizable offence, the 
police-officer, who apprehends him without 
warrant, does not have him in lawful custody, 
and his escape is not punishable under the 
Indian Penal Code, s 224.- QvERN u- Ram 
Sakan Tewarv, 34 W- R. 45 [Jat'kson and 
McDontll, JJ, Aug. 19, 1875.] 

Where a party was sentenced to ten 
months’ imprisonmenl for escaping from a 
confinement, which he was undergoing with¬ 
out warrant of law, and without having com¬ 
mitted an offence, the High Court, in the 
exercise cf iis powers of interference, set aside 
the sentence.—yuKhNi’. Ruchioobiir SiNGH, 
25 W. R. J. Jackson and McDonell, JJ. 
Dec. 2, 1875 

Escape from the custody of a village- 
watchman by a person wanted by the police 
on a charge of theft, and arrested on suspi¬ 
cion by the vill.ige-watrhman. is no offence 
under s. 334.— Reg. I 3 o.IJI(»an (L L. R., 5 
Mad. 22?, following A!cg v. AT. Sinnadu Pa-- 
diyachi I Weir, p. 68), in which the facts were 
as follow- “A prisoner, caught stealing 
Jimc.s, wa.s brought by the owner to the vil¬ 
lage-magistrate, who put him into the stocks* 
and put the talyari and vettiyan in charge 
over him. They went to sleep, and the pri¬ 
soner released himself. Mrld that the con¬ 
finement in the stocks of the accused before 
conviction was not lawful custody (Mad. Reg. 
XZ. of 1816;. and that the villagc-watchnnan 
was not a police-officer within the meaning 
of Act XXIV. of 1859, because he had not 
been enrolled or invested with power tinder 
s. 11 of that Act. Conviction for escaping 
from lawful custody. Sep. 23, 1878." 

An escape from custody when being tak* 
en before a Magistrate for the purpose of be¬ 
ing bound over to be of good behaviour is 
not punishable tinder cither s. 224 or g. 225 
of the Penal Code.-^ Empress v. Skasti 
Churn Napit, 1. L. R.. 8 Cal 331; 10 C. L. 
R. 290. [Mitter and Maclean, JJ. Feb. 22, 
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1883J] Follow^ in Q^een^Emfrm v. ATan* 
dhaia, 1. L. R.» 7 All. 67, infra. 

An order was issued to a police-officer, 
directing him to arrest K under s. 55 of the 
Crimxftw Procedure Code, as a person of bsui 
livelihoods K, with the assistance of three 
others, resisted apprehension, and escaped. 
Held that K was not charged with an of¬ 
fence” within the meaning of that term as 
defined in s. 40 of the Penal Code, and that 
consequently no offence made punishable 
by 8. 2S4 or a. 225 of the Penal Code had been 
committed in connection with his evasion of 
arrest. Empress v, Shasti Churn Napit (1. 
L. R., 8 Cal. 331) followed.— Qubkn-Em- 
ncBSs V. Kandhaia, 1. L. R., 7 All. 67. 
[Mahmood and Duthoit, JJ. Aug. 7, 1S84.] 

The accused was arrested in the act of 
stealing, and was handed over to the village- 
magistrate, who forwarded him in custody 
of the village-servants to a police-station. 
The accused escaped on the way. He was 
convicted under s, 224 of the Penal Code. 
On appeal the conviction was reversed, on 
the ground that the custody was nut legal. 
Held that the conviction was right. S. 59 
of the Code of Criminal Procedure, which 
requires a private person who arrests a thief 
in the act to take the thief to the nearest po¬ 
lice-station, is sufficiently complied by send¬ 
ing the offender in custody of a servant.— 
QuKEN-EmpKBSS V. POTAOU, I. L. R.. II 
Mad. 480. '^MitUusami Ayyar and Parker, JJ. 
Sep. 4, j888.j Referred to in King-Empt*ror 
V. Johri. 1 . L. R , 23 AJJ 166, infra. 

On a charge under the Penal Code. s. 
226, it appeared that the accused had been 
apprehended on a hue and cry being raised 
as he wa.s running away after committing rob¬ 
bery, and that he was handed over to the 
village-magistrate, and was hy him placed in 
the charge of taliyarie.s for detention till the 
next morning, when he was to be taken to 
the police-station, and that he escaped from 
the custody of the taliyaries. Held, distin¬ 
guishing Queen v. Eojjigan (1.5 Mad. 
22), that the accused was rightly convicted 
of the offence charged—Q ueen-Empress v. 
Fakika, 1. L. R., 17 Mad. 103. [Muttusami 
Ayyar and Best, J}. Oct. 25, X893.J 

An offence was committed in t866. In 
1893 a person of the .same name as the of¬ 
fender was arrested, tried, and acquitted. 
W'hilst under arrest, the accused escaped 
from custody. Held that he was not liable 
to Goaviction under s. 224 of the Penal Code. 
An escape from custody, when such deten¬ 
tion is* not for an offence, is not punishable 
under that section.-^ANOA Chahan Sisoh 
o. Quebn-Empkbss, I. L. R., 21 Cal. 337. 
fPrinsep and Ameer All, JJ, Dec. 21, 1893.] 


The accused, having been legally arrested, 
was subsequently left unguarded, and he es¬ 
caped. He was then re-arrested, and was 
tried and convicted under the Penal Code, s. 
224. Held that the conviction was right.— 
Queen-Empkess V , Muppam, I. L. R., i 8 
Mad. 401. t_Shephard and Subramania Ayyar, 
JJ. July 23, 1895.] 

The Madras Sale Act, 1889, author¬ 
izes searches for contraband salt, and arrests 
of the parties concerned in the keeping of 
such salt, tu be made by officers of the Salt 
Department without search-warrant in cases 
where the delay in obtaining such search- 
warrant will prevent the discovery of such 
contraband salt. Held that, where the cir¬ 
cumstances did not justify the officer in be¬ 
lieving that the delay in obiaining a search- 
warrant would prevent the discovery of con¬ 
traband salt, he had no power to search or 
arrest per.sons without such W'arrant, and the 
c.'fcape by the per.sons .so arrest€>d from cus¬ 
tody was no offence within the meaning of 
s. 224, Penal Code— Quekn-Empress t*. 
Kalian, J. L. R., ly Mad. 310. [Collins, 
C.J., and Benson. J. Mar 31, April 15, 1896.J 

There i.s nothing extending s. 80 of the 
Code of Criminal Procedure to an arrest 
made hy the police on an order in unting un¬ 
der s. 56 of that Code, so as to require that 
any information as to the authority under 
which the police arc acting must be given to 
the person arre.stcd in order to make it an 
arrest warranted by I.iw. It may be desirable, 
or even obligatory, that, if called upon, the 
police-officer making .such an arrest should 
show the person arrested the authority under 
which he is acting, but tc hold that he is 
bound to do so before he can properly arrest 
and detain in custody such a person, so a.s to 
make the arrest and the detention lawful, 
would be to extend the law beyond what the 
Legisl.'iturp has thought proper to declare it. 
Q^een-Empkess t. Ba.s.vnt L.m.l, I L. R., 
27 Cal 320. [Prinsep and Stanley, JJ. Jan. 
26, 1900.1 

S 411 of the Indian Penal Code docs not 
apply to the person who is the actual thief. 
Where, therefore, a person who.se bullock had 
been stolen in his absence tra<'cd it to the 
house of the thief, and there and then arrested 
him, and made him over to a chaukidar, from 
whose custody he escaped, it was held that 
this was not an escape from lawful custody 
within the meaning of s. 224 of the Code. 
Semhlc, that if the owner of the bullock had 
himself been entitled to make the arrest, the 
.subsequent rusiody of the prisoner by the 
chaukidar would have been a lawful custody. 
Queen^Evtpress v Poiadu (I. L. R., 11 Mad. 
480) referred to.—K ing-Empkkor v. )ohr], I. 
L. R, 23 All. 266. [Blair and Aik'man, JJ. 
Mar. X4, 190X.J 
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Warrant. 
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225 .* Whoever IntentionaHy offers any resistance ar illegal obstraction to 
Resistance or obstruction lawful apprehension of any other person for an 
to lawiul apprehension of an- offence, or lescues or attempts to rescue any other 
other person. person froiti any custody In which that person is law¬ 

fully detained for an offence, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or with both ; 

or, if ihe person to be apprehended, or the person rescued or attempted to 
be rescued, is charged with, or liable to be apprehended for, an offence punishable 
with transportation for life or imprisonment for a term which may extend to ten 
years, snail be punished iviih imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine; 

or, if liie person to bo apprehended or rescued, or attempted lo be rescued, 
Is charged wiiii, or halilo to be apprehended for, an offence punishable with 
death, shall be punished with imprisonment of either description for a term wliich 
may extend to seven years, and shall also be liable to fine ; 

or, if the person to be apprehended or rescued, or attempted to be rescued, 
is liable under the sentence ol a C.>ur£ of Justice, or i)y virtue of a commuta' 
tion of such a sentence, to iranspoitation for life, 01 to transportation, penal 
servitude, or imprison in cut for a term of ten years or upwards, .shall be punished 
with imprisonment of either description for a term whicn may extend to seven 
years, and shall also be hibl^ to fine; 

or, if the person to be apprehended or rescued, or attempted to be rescued, 
is under sentence of death, snail I)i'; punisiied with transporiaiion for life or im- 
prison men t of cither description for a term not exceeding ten years, and shall 
also be liable 10 fine. 


Ix this section thi: word " uflf-ncr " il*Mioti*!i 
a thing piinish.ihlt’ iinrlt'r this Code, or un¬ 
der any sjierinJ or Inc.nl law lU hncd in this 
Code.—S 40. Ih nrd Codt;. 

Wm-.HK substantially but tmi OiU-su'c has 
been coininiUed. and the ai'l.s, which are ihc 
bfisis of one charge, art- the .same which torm 
the ba.sas of another <'harge on which the pri¬ 
soner has also been ronvicted : ritnmlative 
sen ten c*es on ear h ch a rge should nut be 
passed. Where prisoners wi re convicted 
under s. 224 for eiscape, under s. 22s for res- 
rumg from lawful custody, ami under s. 353 
for using criminal force in so doing, and 
sentenced io .sep arate punisliments under each 
section, it was held that the prisoners had 
only done one act, and were guilty of only 
one offence, and should only have b^cn found 
guilty under ss 224 and 225 of “escape'’ and 
"rescuing” respectively and sentenced ac¬ 
cordingly.—Qu&f N r K.sMSANK \R Sasdval, 
3B. L. R. A. Cr. 14; 12W.K. 2. LMaepher- 
son and Jackson, jj. June 11, 1869.] 


Whekk a police-officer, duly appointed 
under Act V’. of 1861, was engaged in the 
discharge of hjs duty as such poiicc-officer 
at a time when an unlawful a.ssenibly took 
place, it was held that he was competent to 
apprehend any ot the members <d such un¬ 
lawful assembly; and a person who rescued 
the party apprehended was convicted of 
rescuing from lawful nislody within the 
meaning of s. 225 t f the Penal Code.—yuEKN 
r. Assam SHUKhEHi . 13 W. R. 75. [l^hcar 
and Mitter, JJ May 17, 1870] 

Before a conviction can be had under s. 
225. Penal Code, it must be proved that the 
person whom the accused arc charged with 
having rescued was in l.iwful custody at the 
time.—Q ueen v. Degumhek Ahesk, 21 W, 
R. 23 . Ldover and Markby, JJ. Dtsc. 18, 
‘87,iJ 

Where a person, apprehended on a charge 
of a cognizable ofTence, escapes from lawful 
custody, his liability to punishment is not 
affected by the circumstances that a nompe- 


* In .s. 225 the word offence ” denotes a thing punishable under this Co.ie,or under 
any special or lov'al law as defined in ss. 41 and 43 of this Code.—See s, 40 of this Code, 
supra. 


r 
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tttotC<>urtdetfirmines hit» offence to be other 
then that with which he has been charged* 
Bat, if charged with a non-cognizable ofTence, 
the police-officer who apprehends him with¬ 
out wairant does not have him in lawful 
custody, and bis escape is not punishable un¬ 
der the Penal Code, s. 224 .—Quukn v. Ram 
SAftAN Tuwaky, 24 W. R. 45. [Jackson and 
McDoneil, jj. Aug. 19, 1875.] 

An escape from custody when being taken 
before a Magistrate for the purpose of being 
bound over to be of good behaviour is not 
punishable under either s. 224 or 225 of the 
Penal Code.—liME-RKSs v. Shasti Churn 
Napit, I. L. R., 8 Cal, 331; 10 C, L. R. 290 
fitter and Maclean, JJ. P'cb. 22, 1882.] 
Followed in ^itcen^ETnlirei,s v. Kandhaia, I. 
L. R*, 7 All, 67, infra. But see s. 235B, 
which is a new section. 

An order was issued to a pulire-otficer 
directing him to arrest K under s. 55 of the 
Criminal Procedure Code, as a person of bad 
livelihood. K, with the assistance of three 
Others, resisted apprehension, and escaped. 
MM that K was not cliarged with an'' of¬ 
fence " within the meaning of that term as 
defined in s. 40 of the Penal Code, and that 
conse(|neDtly no ofTence made punishable by 
s 224 or s. 225 of the Penal Code had been 
committed in connection with bis evasion of 
arrest. Empress x. Shnsti Churn I^apU ( 1 . 
L. R., 8 Cal. 3nj followed.'— Queen-Km- 
pkK.ss T'. K.\Ni>ii\i\, J 1 .. R., 7 All. 67 
[Mahmood and Duthoil, j J. Aug. 7. 1884 J 
But see new section 225R 

To .support a ron\ierion under s, 225 of 
the Penal Code, it is not necessary that the 
custody from winch the olTeiider is rescued 
should be that of .'i policeman it is enough 
that the nistody is one which is authorised 
by law. Heldf therefore, that rescue from the 
custody of u private person who had arrested 
a thief in the act of stealing was an offence. 


A Magistrate tried A for theft, and B and C 
for rescuing A from lawful custody, and con¬ 
victed A, B, and C in one trial A appealed, 
and B and C, appealed separately. No ob¬ 
jection was taken in the petitions of appeal 
to the procedure of the Magistrate. Hvld^ 
on reviision, that the convictions might stand, 
— Queen-Kmpkess v. Kuti‘1, 1. L. R., 11 
Mad. 441. fMuttusami Ayyar and Parker, 
JJ. July iR, '1888.J 

S, who was alleged to have committed 
theft, wa-s unlawfully arrested by a private 
person, and made over to the custody of the 
village.chaukidar. The tiurft was not com¬ 
mitted in view of such private person. S 
was rescued from the custody of the village- 
chaukidar by the accused The accused were 
convicted under section 225 of the Penal 
Code, and sentenced each to tw'O months' 
rigorous imprisonment. //e/(f tliat a village 
chaukidar cannot bu [iroperly regarded as a 
pal ice-o nicer within the terms ol s. 59 of the 
Code of C'riminjl Procedure, and that S, 
therefore, was not m lawful custody at the 
time of Ins rescue CuiivM'Lioii and sentence 
set aside.— Kai.m 7' K vlu Chowkidar, I. L. 
R.p 27 Cal. []66 Prinsep and Stanley, Jj. 
Jan, 11, Jpoo.j 

Aw \rr.\ntoE arrest which contains a wrong 
description of th(‘ accused is not a valid war¬ 
rant, and a conviction under ss. 225B and 
353 of the IVnal Code of .such accused person, 
who resisted or used criminal force upon his 
being arrebted under such warrant, is illegal, 
in order 10 hri\e a conviction for an illegal 
disobedience of a warrant, the onus is on the 
prosecution to show that llie accused is the 
person, aguilist whom the warr.int has issued. 
U is luit foi the accused to sliow that he is 
not the per^iou against whom the wairant was 
issued.—I)h»i Sixt;n v OuEEN-EMeKEss, 1 . 
L. R., 28 Cal. 399. i Ameer Ali and Pratt, 
]). Feb 8, iQOi.J 


225A* Whoever, beings a public servant legally bound, as such public As toct. (a}. 
Omission to aporehend, or Servant, to apprehend or to k^p in confinement any ®,5‘J.. 
sufferance of escape^ on part perSOn in any Case not provided for in section an, or Mag. of nt 
of public servant in cas.es not section 22 2, Of Section 223, Of in any Other law for un^. 
otherwise provided tor. force, omits to apprehend that per- 

son, or suffers him to escape from confinement, shall be punished — Not comp. 

(tfj if 


' * S. 225A has been substituted by the Indian Oiminal Law Amendment Act (X. of 
1886), s. 24 (/), for s. 2254 as inserted by the Indian Penal Code Amendment Act (XXVII. Not comp, 
of 1870), s. 9. 

Chaps. IV. and V. of the Code apply to offences punishable under ss. 225A and 
3958.—the Indian Penal Code Amendment Act (XXVII. of 1870), s. 13, a.s amended 
by the Repealing and Amending Act (XII. of 1891). 


he does so intentionally, with imprisonment of either description a* tod.(6). 
for a term which may extend to three years, or with fine, or with **”y-WM* 
both; and - ' — 


ist 

or and class* 
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( 3 ) if he does so negligently, with simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 


,, r, Mi«. 
or Mogk of nfc 
or and oloat. 
CognlKable* 
Warrant. 
Bailable. 

Mot comp. 


225 B* Whoever, in any case not provided for in section 334 or section 

Reiistanee or obstruction to “ 5 - or in any Other law for the time being in force, 
lawful apprehension, or es- mtentionaliy Offers any resistance or illegal Obstruction 
cape, or rescue in cases not to the lawlul apprehension of himself or of any other 
otherwise provided for. person, or escapes or atiempts to escape from any 

custody in which he is lawfully detained, or rescues or attempts to rescue any 
other person from any custody in which that person is lawfully detained, shall 
be punished with imprisonment of either description for a term which may ex« 
tend to six months, or with fine, or with both. 


A Revenue Court is a Court of Civil 
Judicature" within the meaning of s 651 of 
the Code of Civil Proceedure. A person, 
therefore, who escapes from custody under 
the process of a Revenue Court, is punish¬ 
able under that section. S. 6^2 of the Civil 
Procedure Code onl) protects an accused 
person while he is attending a Crimin'!] 
Court from arrest " under that Code." Jieliiy 
therefore, where a person who h.'iil been con¬ 
victed by a Magistrate, and had been lined, 
was arrested in execution of the proce.ss of a 
Revenue Court while waiting in Court until 
the money to pay such fine was brought, that 
such person was not protected from such 
arrest by the pruvisioiib of that section, and 
that, liaving escaped from custody under 
such arrest, suf'h person had propt-rly been 
convicted under s. 651 for escaping fium 
“lawful custody.''— Emckl-ss v. H\kakh 
Nath Singh, I L. R , 4 All 27. Straight 
and Duthoit. JJ. July 1 j, rH8i ■ 

The apprehension of a judgment-debtor in 
execution of a decree without the officer mak¬ 
ing the apprehension hav ng the warnint of 


the Court executing the decree in his posses¬ 
sion at the time of making the apprehension 
is illegal; and therefore, in such a case, the 
judgment-debtor does not render himself 
liable to punishment under s. 651 of the 
Civil Procedure Code, if he escapes from the 
custody of the oificer making the apptehen- 
-sion. Qwere. —Whether a person convicted 
under s. 651 of the Civil Procedure Code of 
escaping from lawful custody, who is sen¬ 
tenced to one month's imprisonment only, 
can, under s. 588 (29) of that Code, appeal S’ 
—Empress v, Am.\r Nath, I. L. R , s All. 
318. !_TyrrelI, J. Feb. i, 1883.] 

An arrest by a police-officer without notify¬ 
ing the substance of the warrant to the person 
against whom the warrant is issued, as re¬ 
quired by s. 80 of the Criminal Procedure 
Code, is not a lawful arrest; and resistance 
to such an arrest is not an .offence under s. 
225B of the Penal Code.— Sat rsH Chandra 
Rai V Jouu Nandan Sing, I. L. R., 26 
Cal. 748; 3 C. W. N. 741. [Prinsep and 
Hill. ]J June. I, 1899.] 


Ct. -of Seiu 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 


220 . Whoever, having been lawfully transported, returns from such traus- 
Unlawful return from trans- portation, the term of such transportation not having 
portation. expired, and his punishment not having been remitted, 

shall be punished with transportation for life, and shall also be liable to fine, and 
to be imprisoned with rigorous imprisonment for a term not exceeding three 
years before he is so transported. 


To constitute the offence of escaping from and have returned before his term of trans- 
transportation under s. 226 of the Penal portation had expired or been remitted. 
Code, it is essential that the convict should Where a pn.soner had esc^ed from custody 
have been actually sent to a penal settlement whilst on his way to undergo sentence of 


* S. 2256 has been substituted by the Indian Criminal Law Amendment Act (X. of 
1886}, 24 (/), for s. 225A as^inserted by the Indian Penal Code Amendment Act (XXVII. 

of 1870), s. 9 ‘ 

Chaps. IV. and V. of the Code apply to offences punishable under ss. 225A ind 225B. 
-*>-860 the Indian Penal Code Amendment Act (XXVll. of 1870). s. 13, as amended by the 
Repealing and Amending Act (XIl of i8gi). 
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tFBtnsportatiiint U was held that he had com- Reg. v. Ramas%mv, 4 Mad. H. C, R. iSflw 
vitted an offence punishable under s. 224, [Scotland, C.J., and Collett, J. Dec« a, xS^] 
and pot under s. aad of the Penal .Code,— 

as7. Whoever, having accepted any conditional remission of punishment, Ctbjr which 
Violation of condition of re- knowingly violates any condition on which such re- SScwm' 
nisiioo of punishment. mission was granted, shall be punished with thcyiaWe. 

punishment to which he was originally sentenced if he has already suffered no sui^m. 
part of that punishment, and if he has suffered any part of that punishment, then 
with so much of that punishment as he has not already suffered. 


A PERSON convicted by the Recorder's 
Court of Prince of Wales’s Island, Singapore, 
and Malacca, of the crime if burglary, and 
sentenced to transportation fur ten years, nt 
a place to be appointed by the Governor-Gen¬ 
eral of India in Council, was released from 
the Ratnagici jail on the ticket-of-leave after 
having been in ronHnenient for more than 
eight years. At Karedar he committed theft 


in a dwelling-house before his sentence had 
expired. Held that the F. P, Magistrate at 
Karedar had jurisdiction to try the convict 
fur an offence of violation of the condition of 
remis.slon uf punishment under s. 227, Penal 
Code.—R kc;. v. Ahonk AKO4MG, 9 Bom. H. 
C. R. 35 ( 5 . i_Uloyd and Kemball, JJ. Sep. 5, 
1872.] 


228 . Whoever, intentionally offers any insult or causes any interruption to 
fntcDtional insult or inter- S*‘- 


ting in any stage of a judicial proceeding, shall be 
punislied with simple imprisonment fur a term which 
may extend to six montlis, or with fine which may ex¬ 
tend to one thousand rupees, or with both. 


ruptiiM to public servant sit¬ 
ting in any stage of a judi¬ 
cial preceding. 


A HAKTY who bids for an estate at a sale 
in execution, with the knowledge that he is 
not in a position to depusit the earnest-Tuo- 
ney, obstructs the business of the Court, and 
is guilty of contempt of Court, punishable 
under s, 238 .^I.\ the ATxttkr Oi' jMoiiesii 
Chunder Mookkkjkk, W. R. G.ip , 1804. 
Mis. 3. i^Kemp and Campbell, JJ. Jan. ei, 
1864-J 

When a person i.s in custody for contempt 
of Court, any application for release should 
be made to the committing Judge It is ad- 
vitiable, but not necessary, to limit the period 
of I commitment to a fixed time.— In the 
Matter of Sittaram Atmaram, i Jnd. Jur. 
N, S. 23. fPeacock, C.J., and Couch, J. Jan, 
i856.] 

Refusing or neglecting to return direct 
answers to questions does not constitute the 
offence, under s. 22S of the Penal Code, of 
mtentionally offering insult or causing in¬ 
terruption to a public servant sitting in a 
judicial proceeding#— Reg. v. Pandu bin 
VlTH0JI,4 Bom. H, C. R, 7. [Couch, C.J., 
and Newton, J. July 24, 1867.] 

Prevarication while giving evidence does 
not constitute the offence, under s. 228 of 
the Penal Code, of intentionally causing in- 
termptloTi to a public servant sitting in a ju¬ 
dicial proceeding.—R eg. v. Auba bin Bhiv- 


K.w, 4 Bom H. C. R. 6. [Couch, CJ., and 
Newton, J. July 24, 1H67.] 

PKkSisTl.VG in putting irrelevant and vex¬ 
ation*. questions to .t witness after warning 
might amount to a romempt —A/.eemooi..\ 
T>. C'kou v, Pniij. Rue , No. 44 uf 18C7. 

An* ap’pr.al lies agninst an order of the Ses¬ 
sions Court imposing a hnc upon a witness 
under s. 228 of the Penal Code tor intention¬ 
al iusuU to the Sessions Judge sitting in a 
stage of a judicial proceeding. Where the 
High Court were satisfied that the witness 
did not intend to insult the Judge, the order 
was set aside.—R eg. v. R. Ciiappu Mbnon, 
4 Mad. H. C. R. 146. Scotland, C.J., and 
Ellis, J. Nov. 6, 2868.J " 

In a conviction under s. 228 of the Penal 
Code, it ought to be clearly stated that the 
Judge was silting in a stage of a judicial pro¬ 
ceeding, the nature of which should also be 
stated.—I n the Matter ok Prokash Chun- 
DER Doss, 12 W. R. 64. fNorman and Kemp, 
JJ. Oct. I, 1869.] 

Heidf overruling Baijoo Baul v. Gug^n 
Aftsser (8 W. R. 61), that a Magistrate can¬ 
not take cognizance of an offence under s. 
174, Penal Code, committed against his own 
Court, but is bound under s. 171 of the Code 
of Criminal Procedure (Act XXV. of 1861), 
to send the case far trial before another Ma- 
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Not comp. 
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3‘3 


[P.C.4*.l 




clau. 

Uacof. 

SMMBonk 

ff of comp* 


SK!.9a9,] OFFENCES AGAWST PUBLIC JUSTICE. [CaA».XL 


giftniic. The only cases under the Ctiminal 
Pracedare Cede in whirh aSessions Judge or 
Magistrate can try a case in which he is him¬ 
self interested, pointed out.— Queen v. Chun- 
DSR Skkkuk Roy, 33 W. R. 66 ; 5 B. L. R, 
zoo. [Jackson and Glover. JJ. April 23, 
1870] 

No conviction can be had under s. 228 of 
the Penal Code, simply because witnesses in 
a case give inconsistent evidence, and give 
their evidence reluctantly, and take up the 
time of the Court.—Q ueen r. Cuoia Hurhs 
Paramanick Tastre, 15 W. R. 5. Nor¬ 
man, Oifg. C J., and Loch, J. Jan. 21,1871 j 

Before a oonvirtion can be had, under s. 
228 of the Penal Code, of olfering an insult 
to a public servant, it mu.st be proved that 
there was an intention to insult.—<J uek\ v. 
Hvrky Kihhen Doss, 15 \V. R t)2 '_Kemp 
and Glover. JJ. April 20. 1S71. 

Prev.aRICATion by a willies'. nia\. though 
it docs not newisarily airuuiHi tororpempt ol 
Court within the meaning; uf c. 23S i»f tlir 
Penal Code, and >. 435 of tlu* Code of Crimi¬ 
nal Procedure '.Ai't X. of 18721 —Reu. r. 
Jaimal Xhravajv. 10 lium. H. C. R. ffg. 
^iMelvill Lnd Keniliitll, JJ. M.ir 27. 1873. 

A St*B REOISTR.^K is a piiblir uffirer . liis 
proceedings are judin.il prun-edings withm 
the meaning nf s 22S uf tin l*» u.d C(kU’ * iiul 
his Court is a Court wnhui ;he tiuMmng of 
that word in the KMdfMice Act In *,!Sr'> un¬ 
der s. 228 of the iVuai CiAir. the Ciuiri m 
which the offeni'e is tiMumittt-d is tu irv tin* 
oftenre, but the pn«'«iun- is lo be restricted 
by the pros'isKJP' uf rh 32 of rhe C<idt 
(Art X. ft 187.'';. Where -i: a e.isr, i.ri¬ 
der s. 228, ihe sub-regjsir.ir, whom 

the offence wa.s rumnulted d:d nut priM is d 
under s. 435 or b. 436 of the Code of 1872 
it was held that a M.'igistr.iir had no j'lrisdu - 
tton, — Is THE Maher ok S/'K^n.\RE^ I.ai . 
22 W. R. 10; i \ li. L. R Ap. 40. Kenip 
and Birch, J] April 28, 1S74 j 

S. 473 of the Code of Criminal Pruci-dure 
(Act X. of 1872J, which, exrepr .ns ther*iin pro¬ 
vided, forbids a Court to try any person fur an 
offence rommitted in contempt of its owu 
authority, is not limited to offenrrsi falling 
under ch. 10 of the IVnai Code, but (\U*nds 
to all contempts of Court. AVjtr. v- Kuiinriin 
Singk (1. L. R.. I All i2<^)di^senttd from ; 7 
Mad, H. C. R. Ap. 17, approved v. 


Navranbeg Duiabeg {to Bom. H. C. R. 73) 
followed.— Rbo*.v.Parsapa MAMAravArA, L 
L. R., 1 Bom. 339. [Melvill and Naiiabhiu 
Haridas, JJ, Aug. 1876.] 

A D.XBRisTER, offended by the use of a 
strong expression on the part of a Judn while 
sitting in Court, sends an officer to the judge's 
private residence upon a ]>aeific errand to ask 
for an explanation, Neid, by nine Judges out 
of eleven, that the party sending the message 
and flic party conveying it are guilty of con¬ 
tempt of Court.—I n the Matter of 
P iKK VRIJ (CO AND Fr.\ncis (E, G.), Hyde’s 
Kep 7y. 

The i^roredure laid down in s. 4S0 of the 
Criniiiial IVoecdure Code should be strictly 
followed. I'he provisions of the section 
shtnild Iw applied then and there, at any rate 
beforL' Its rising, by theCoiUt in whose view 
or presence a contempt has b<*en committed, 
which h considers should be dealt with under 
-s, 480. \Vlu'r<‘ a Magistrate in whose pru- 
seme coniunpt was commitlt^l took cogni- 
iaruc of the oflence immediately, but, in or* 
der to give the accused an opportunity of 
showing <aiise postponed his final order (or 
some (lays, AcA/ that such action, though it 
rni(;ht be irregular, was not illegal; and as 
the accused had not b<*un in any way preju- 
dic*-d was (’ovriril by s. 537 (d the Criminal 
I’rtccdurv C’ode. lieiti also that, under the 
I'lrcumst.-Hu es, il was doubtful whether there 
u.iN .otv rii Clfur tbr Magistrate to poM- 
the iiii.sl order niitd the ucrused had 
had an (»|iptiriiiiHi\ ot showing cause against 
ir and that Jn should have dircrti-d the dc- 
rcnt-Mri ^ f rhe .1.'fiseil. ,iiid dealt with the 
,1* ruii'c ur !K’fi‘»rc hij. rising,—Qt'KKX- 
Kmi'KKss Rimmuvr H^khsh, L L. R., U 
Al: Straight, J April !, ifcKp.; 

I mf. actusrd iiHentionativ insulted a vil- 
i.igc-Tiuir.sit in the discharge of his magiateri- 
ai duties. The V illage-munsif did not pre¬ 
fer :i complaipl or sanction a proKCCUtion, 
but a Second-i i.iss Magistrate charged the 
act used uiidiT thu IVnal Code, s, 228, on a 
poHi'c-report. and convicted him. /ffid (rj 
ihrit ss- 480-4SJ. C'riminal Rfocediire Code, 
do not apple to vilUgc-mun^ifs, {1} that the 
Second-class Magistrate wa.s competent to try 
thcromplamt. and the conviction right 
—Qra».v>l:MfKKNS v. Venkatasami, I. L, R., 
15 Mad. 131. ; Collins, C.]., and ParkeTi j. 
Nov. 19. 1891./ 


220. Whoever, by personation or otherwise^ shall intentiODally cauie or 
Personation of a Juror or knowingly sufiEcf himself 10 be returned, empannelled, 
, or iworn as a juryman or assessor in any case in 

which he knows that he is not entitled by law to be so retunitd, empanneitedr Of 
worn, or knowing himself to have been so reiiifneJ, empannclled, or sworn con¬ 
trary to law, shall voluntarily setve on such jury or as such assessor, shall be 
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t0Ar.)Ctl.] OFFENCES RELATINC TO COIN. [S*c. aa^. 

puniahed with imprisonment of either description for a term which may extend 
to two years, or with fine', or with both. 


CHAPTER Xll.* 

Or OrrxKCBs suatinu to Coin ako Govekkmknt Stamfs. 

HtPORT OK THB INOIAM LAW COMMiSSIONKKS ON OPKKNCES RELATING TO COIN. 


Most of the provisions in thi.s rh;LptRrap¬ 
pear sntiicivntly intelligible u-it hunt any ex¬ 
planation. 

We have proposed that the Government of 
India should follow the general practice of 
Governments in punishing more severely the 
counterfeiting of its own com than the roiin- 
tnfeiting of lordgn coin. It appears ro us 
peculiarly advisable, under the present cir¬ 
cumstances of India, to make th].> distinction, 
it is much to be wished that Ifte Company s 
currency may supersede the numerous coin- 
agGS which are isMied from a crowd of niinis 
in the dominions of the peuy IVinn-s of 
India. It has appeared to us that this object 
may be, in some degree, prumotf'tl by the 
law as we have framed it. Tha*' coinage, the 
purity of which guarded by the most 
rigorous ptinaities, is hkely to be tin* most 
pure; and that roiitage whu h is likely to be 
the m 05 rt pure will l>e the mo;*t readily taken 
in the course of business 

It is not very prub.ib(e that any person in 
this Country will cmplny himself in making 
counterfeit sovereigns or shilling’^, but, 
should so improliable an event occur, we think 
that the King's coin .should hare the s.iiric 
protection which is given to the com ot the 
Local Government It niay perhaps be 
thought that, in proposing laws for the pro¬ 
tection of the King’s ctnn, we have dejiaried 
from the principle which we Said down in our 
note on the law of offences against the State, 
and that w-e should hii\e aeied more con«.is- 
tenily in leaving the British currency to the 
care of the British Legisl.Uure. It appc.;ir^ tki 
119 ^ however, that the offence.* of coining though, 
in an arbitrary rlassiticatiun, It may l>t:railed by 
the technical name of treason, is in .subvianrc 
an ofPenre against pn>pcrtv .tnd trade, .tntl 
that It is an offence of very nearly the ^ainc 
kind with the forging of a liank-noti*. and 
that It would he an offence of exactly the 
same kindjf the bank-note, like the notes »>t 
the Bank of England formerly, were, m all 
cases* legal tender, or if the coin, like the 
CoitipanyV gold-inohur at present, were not 


legal tender. We do nut, therefore, conceive 
that, in proposing a law lor punishing the 
coiinterfuiting of the King’s coin, we are 
propo.sing a law w^hich can reasonably be 
s«iid to affect any of the royal prerogatives. 

The distinction which we propose to make 
between two different classes of utterers is 
marked in the French Code ; and it is soob* 
viouiily agreeable tti rcauson and justice that 
wr are .surprisi^ that, having been marked in 
that Code, it should not have been adoptexi 
by Mr. Livingstone. We are glad to per¬ 
ceive that the Code ot Bombay makes this 
distinctjon. 

An utterer b} proles£>ion, an utterer who 
is the agent employed by the coiner to bring 
t ounterleit coin into cin ulation, i.s guilty of 
a scry high offence. Such an utterer stands 
to the coincT in a relation not very different 
troni that in which a habitual receiver of 
stolen gootls stands to a thirf. He makes 
•'oin'ing far less perilous, and a far more lu¬ 
crative, purMiii than it would otherwise be* 
He pa>sts his Iile in ihc sy^^t■matlc violation 
of thi* l.iw, and in the systematic practice of 
fraud in tint- of its niosi pernicious forms* 
He IS one of the most mischievous, and is 
likely to be one ul the most depraved, of cri- 
rntuida. Hut .i casual utterer. an utterer who 
Is not an agent fur bringing counterfeit coin 
into t ircuUtioii, but who, having heedlessly 
rt*cciveti ;> bad rupix* in the course of his 
business, t.ikcN adv.iuiage of the heedless* 
ncs> of the next |>crson with whom he deals 
to pay that bad rupee away, is an offender of 
a vvf) different ilass, ffe is undoubtedly 
g[iilty of n dishonest act, but of one of the 
most venial of dishonest acts. It is an act 
which proceeds, m>t from greediness for un* 
iaivful gain, hut from ,a wish to avoid, by un* 
Inwful means, it i.s true, what to a poor man 
may be u severe loss It is an act which has 
no tendency to facilitate or encourage the 
opciatioUs of the comer It is an occasional 
aet an an which does not imply that the 
ptusuii who cunimitit it is a person of lawless 
habits. Wo think, therefore, that the of- 


* Ai to enhanced punishment for second conviction for certain offences under Ck. 
XII., nee s. 75, supra. 
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Sic.aSO'J OFFENCES RELATlNQ TO COIN. [GBir.Xli. 

RBPOKT or THC INDIAN LAW COMMlBSIOMIKS ON OFFENCES RBLATINQ TO COlH—CoiUd. 


fence of a casual utterer is, perhaps, the least 
heinous of all the offences into which fraud 
enters. 

We considered whether it would be advi¬ 
sable to make it an offence in a person to 
have in his possession at one time a certain 
number of counterfeit coins without bein^ 
able to explain satisfactorily how he came by 
them. It did not, after much discussion, ap¬ 
pear to us advisable to recommend this or 
an^ similar provision. We entertain strong 
objections to the practice of making rirciini- 
stances which arc, in truth, only evidence of 
an offence part of the definition of an offence; 
nor do we see any reason for departing in 
this case from our general rule. 

Whether a person who is possessed of bad 
money knows the money to be bad, and 


whether, knowing it to be bad, be intenda to 
put it in circulation, are questions to be 
cided by the tribunals according to the cir< 
cumstancc.s of the case, circumstanpett 
which the mere number of the pieces is onlj 
One, and may be one of the least important* 
A few bad rupees which should evidently be 
fresh from the stamp would be stronger evi¬ 
dence than a greater number of bad rupees 
which apjx'ared to have been in circulation 
for years. A few bad rupees, all obviously 
coined witii the same die, would be stroogw 
cviilcni'c than a greater number obviously 
coined with different dies. A few bad rupees 
placed by thcmMclvcs, and unmixed wHh 
good ones^ would be far stronger evidence 
than a much larger number which might he 
detected in a largt-r mass of treasure. 


280 * Coin is metal used for the time being as money, and stamped and 
^ , issued by the authority of some State or Sovereign 

Com d«fincJ. 


Qiictn's coin is metal stamped and issued by the authority of the Queen, or 

Ou cn’s coin atuhoriiy of the Ciovernmcin of India, or of the 

^uccn s coin. Government of any rresidency, or of any Government 

in the Queen's dominions, in order to be used as mone^; and metal which has 
been so stamped and issued shall continue to be the (jueen’s coin for the purposes 
of this chapter, nonvithstanding that it may have ceased to be used as money.f 


/Uustrationb. 

(n) Cowries are not coin. 

(6) Lumps of unstamped cupper, though used as money, arc not coin, 

(c) Medals arc not coin inasmuch as they arc not intended to ba used as money, 

(d) The Coin denominated as the Company's rupee is the Queen's coin. 


(^) The* Farukhabad ' rupee, which was 
of the Government of India, is Queen’s coin, 

It is not necessary, in order to satisfy the 
ordinary definition of money, that a coin 
should be a legal tender receivable at a value 
in rupees fixed by law. GoM'mohitrs, which, 
although they do not pass at an absolutely 
fixed value, yet have a current value not 
ascertainable merely by weighing them as 
lumps of gold, but attaching to them as coin, 
are coins “ for the tunc being u«5t‘d as money'' 
within the meaning of A^t XIX. of ifl72.— 
Qveen t. Kl-nj Bkharek, 5 N.AV. T. 1S7. 
[Pearson and Jardine, Jj. June 7, 187.1. 


formerly used as money under the authority 
although It 15 no longer so used t 

S 2;^o is an amended .section. Ct. r has 
been amended by Afl XIX. of 1872, The 
following are Mr. flobhousc's object and 
re.'tson.s for the amendment *' The primary 
object of this Bill is to check the practice of 
cuiintcrfriting the copper coin of Natit*e 
States, I'he.Kc coii nterfeits arc freely circulat¬ 
ed in parts of British India, and the result is 
stated to he injurious to our cuTrenry, Ttie 
Penal Code prohibits the counterfeiting of 
coin. Hut' coin ' is defined as ' metal stamped 
and tSMied by the authority of .some Govern* 


* In 5.330, the first par;-graph has been .substituted, by che Indian Ptonal Code Amend'* 
ment Act (XIX. of 1872), for the one originally enacted. 

t In N 230. the second paragraph has bren substituted by the Indian E^nel Code 
Amendment Act (VI. r f i8g6', s. 1 (r), for the one which had been substituted for Ibe 
original by the Indian Penal Code Amendment Act (XIX. of 187a). 

# added by the Indian Penal Code Amendment Act {VI. 

of 1896), s, I (a). 
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menit und 'Chmrernmeati’ by 9. 17, denote$ 
* tbtf {MvtGD or porsoDs ootbo^Md by law to 
Odndoisfeor execvtm government in any part 
of BrkUh Jndial H naa thus happened (ac> 
oideotally, no doubt) that the coin of Native 
States is not coin within the meaning of the 
A£t This didect it is desired to amend. 
The opportunity has been taken to make 


another amendment, S. Sjo defines coSp as 
metal * used ’ as money. It has been su»ei 4 - 
ed that the dcBoition may possibly be hm to 
include old coin, such a.s the Gimco-Bactsian 
.stater, formerly used as money but now re¬ 
garded only as a curiosity. The bill there¬ 
fore proposes to introduce before ' used * the 
words ' for the time being.* 


281. Whoever counterfeits, or knowingly performs any part of the process Ct,et 3afc 
^ . of counterfeiting, coin, shall be punished with im^ v^natit. 

Loun r cuing com. prisonment of either description for a term which may 

eitend to seven years, and shall also be liable to fine. 


ExplanaHon —A person commits this offence, who, intending to practise 
deception, or knowing it to be likely that deception will thereby be practised, 
causes a genuine coin to appear like a different coin. 


Though there may be an absence uf ap¬ 
parent resemblance, which may possibly arise 
from the process being imperfectly carried 
out, yet there would still be an offence un¬ 
der s. 231, And, even if the metal in which 
the counterfeit was made was completely 
different from that of the com represented, it 
would still be a question of fact whether this 
difference did not arise rntrcl\ from the 
manufacture having been interruptutl in an 
early atage.—Mad. H. C. Kul.. Nov. 17, 

1865. 

Where a medfil was fraudulmtlv re* 
presented to an ignorant person as being 
money, it was held that the representation did 
not render the medal counterfeit coin.—Mad. 
H. C. RuL 1864. 

Mercha.N'ts in various parts of the rumitrv 
had been in the habit for many wars of 'scnrf- 
ing copper to the Nawab of f^haroo. who 
turned the metal in mints established for the 
purpose, into small round pieces, upon which 


a certain stamp wa^ impressed, the stamp not 
pnipuTting to resemble the mark on any 
U*g;d coin. These pieces of copper were then 
sold in the bii/ais in British India by weight, 
and used as money. It was generally be* 
Jieved that the Nawab bad authority to 
(Mablish the mints, and issue this copper as 
•:oin. Jidii that the piece's of copper were 
not counterfeit coin — pRr.MSOOXH Dass r. 
CRtm N, Pani, Rec . No. of 1870. But see 
the amended definition of “ coin." 

TnKtesl of whether a coin is money or not 
IS ihe possibility of taking it into the market, 
and obtaining goods of any kind in exchange 
for it. For this if s value miusr be ascertained 
and notorious, Hdd, therefore, that to 
conntcrieii a co.n tf the Emperor Akbar*s 
tune was not an offence under ss. 330 and 231 
of the Penal Code. —Rko. t-. Bapl’Yadav and 
Raw A Ti:t-sikam. 11 Bom, H, C. R 172. 

West and Nanabha'v Haridas. JJ. Sep. 10, 

1874.] 


283. Whoever counterfeits, or knowingly performs any part of tlie process Ditto. 

Couotcrfmting the Queen’s of Counterfeiting, the Queen's coin, shall be punished 
coio. with transportation for life, or with imprisonment of 

either description for a term which may extend to ten tears, and shall also be 
ruble to fine. 


To coUKtitutc the offence desrribed in s. 
232* there must bean intention that the coins 
made wUl be used as Queen’s coin, or a 
koowiedspt that they arc likely lo be used as 
such, knowledge or intention will be 

inferred from the mere fart of counterfeiting, 
except under circiimstances which conclu¬ 
sively negative it; but a distinction must be 
dtawn between a deception practised for show 
merely, and one practisod for wroi^ful loss 
or gain, and the former is not an offence un¬ 


der the IVnal Code. — Shumsoodern e. 
Crown. Panj. Rcc.. No. 36 cf 1868. 

Jt is not an tiffcnce under s. 332 of the 
Indian Penal Code to remove the ring from 
a c.iin which h.-is been used to form paift of a 
necklace or other ornament, and to work up 
the fare of the coin where the ring has been, 
it not being shown that any material part of 
the coin has at any time been removed.*-^ 
Kinc-Empekor V. Muhammad Husain, 1 . 
I„ R„ 23 All. 430. [Knox* J. May 14, ipoi.] 
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Ct, of SbB.t 
Prew. Manf.i 
or fkiag. of iBt 
cUn> 


Cognizable. 
Wainnt. 
Not bailoble. 
Not oomp. 


Ct« of Sea. 
Co^isabie* 
Wanmnt. 
Not bailable^ 
Not comp. 


Ct. of Ses., 
Pr^. Mag., 
or M^. of ist 
daas. 

Cognizable. 

IVarrant. 

Net bailable. 
Not comp. 


Ct. of Ses. 

Cognizable. 

Warrant. 

Not bailable. 
Not comp. 


Ditto. 


Ct. of Sea., 
Pre^. Magi^ 
or Mag. of ist 
cUbi. 

Cognizable. 

Warrant. 

Net bailable. 
Not comp. 


Ct. of Sea. 

Cognizable. 

Warrant. 

Not bailable. 
Not comp. 


Sscs. 233 '- 338 .J 


[Chap. X\U 


283. Whoever makes or mends, or performs any part of the process of 
Making or seiitnfr instru- making OF mending, or bu 3 rs, sells, or disposes of, any 
meat for counterfeiting coin, die Or instrument, for the purpose of being used, or 
knowing or having reason to believe that it is intended to be used, for the purpose 
of counterfeiting coin, siial! be punished with imprisonment of either description 
for a term which may extend to three years, and shall also be liable to fine. 


234. Whoever makes or mends, or performs any part of the process of 
Making or selling instru- making or mending, or buys, sells, or disposes ctf, any 
ment ^ for counterfeiting die Of instrument, for the purpose of being used, or 
Queen's com. knowing OT having reason to believe that it is intended 

to be used, for the purpose of counterfeiting tlie Queen’s coin, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 


285. Whoever is in possession of any instrument or material for the pur- 

Pos«.sion of instrument «r Counterfeiting coin, or know- 

material for the purpose of »ng Or [having reason to belicve that the same is 
uaing the same for counter- intended to be Used for that purpose, shall be pun- 
feiting coin. imprisonment of eitlier description for a 

term which may extend to three 5'ear3, and shall also be liable to fine; 

and, if the coin to be counterfeited is the Queen s coin, shall be punished 
with imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 


It is not nt*ccsN.irv to sati.’.fy the ordinary merely by wrighin); thorn as lumps of gold, 
definition of money, that a rym should bt- a hut attaching to ihi’m as coin, are coins *' for 
legal tender reccivablr .'U a v.ilut- in rupees the time l>e]ng used as money‘‘within the 
fixed by/aw. CoM-mohl(r^. which, altliough me.ining ut Act Xi\ of 1872.-—QviKN r. 
they do not jja.ss at an ab>(.iJ iit el v fi ved val ue. K V N j H k h a li E i:, 5 N. - \V P r S7. _ Pear so n 

yet h.iee a current vjliie not asi'crt.Tinab/c and jardue^j JJ, June 7, 

233. Whoever, being within British India, abets the counterfeiting of coin 
Abetting in India Lhe out of British India, shall be punished in the same 
counterfeiting out of India of manner as if he abetted the counterfeiting of such 
coin within British India. 


237. Whoever imports into British India, or exports therefrom, any counter- 
import or export of coun- fdt coin, knowing or having reason to believe that the 
tcifeitcoin. same is counterfeit, shall be punished with imprison¬ 

ment of either description for a term w‘hich may extend to three years, and shall 
also be liable to fine. 


MkRch snts in various part-* of the rountry wrn then 'lold in the bazars 111 Britisih India 
had been in the habit for many years ot by weight, and nsetl as rtn»ney. It was 
sending copper to the Nanab of I.oh.iriu). generally believed that the Nawjb had author- 
who turned the metil. in mints established its to establish the mints, and issue thl.s 
for the purpose, into small round pieces, upon copper as coin. I Mi that the pieces of copper 
which a certain stamp was imjjressed, the were not ronntrrfeit com. — pKRMSOOKM 
stamp nni purporting to resenibh- the mark r. CkovsN. Pan). Reo., No. 3H of 1870. 

on any legal coin These pieces of ropper But see the amended definition of “coip. * 

238. WhOsiver imj)orts into British India, or exports therefrom, any coun- 
Import or export of coun- terfeic coin which he knows, or has reason to believe, 
terfeits of the Queen’s com. to be a Counterfeit of the Queen's coin, shall be pun¬ 
ished with transportation for life, or with imprisonment of either description for 
a term which may extend to ten years, and shall also be liable to fine. 
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'jM9* Whoever, liaving any coiuiterfeit coin, which, at the time when be 
Ddivrrv to another of coin, became possessed of it, he knew to be counterfeit, 
poBieiMd with the knowled^rc fraudulently, or with intent ihai fraud may be commit- , 

that it IS coanterfett, delivers the same to any person, or attempts to wSaitt-* 

induce any person to receive it, shall be punished with imprisonment of eitlier 
description for a term which may extend to five years, and shall also be liable 
to fine. 


S. 339 of the Penal Code is directed the coiner.—Q»'K kn v. Shkobhx alias Shbo 
against a person other than the cuiner, who pkrshau, 3 N.-\V, 1 * 150. 'Turner, J. June 
procures or obtains or receives oounterfeit 23. 1871.^ 
coin, and not to the ofTence committed by 


240. Whoever, having any counterfeit coin which is a countcifeit of Uie Ditto 
Delivery of Oueen’s coin. Queen's coin, and which, at the lime when he became 
potejett d with me knowledge possessed of it, hc knew lo be a councerteit of the 
that it is counterfeit. f^ueen's coin, fraudulently or with intent that fraud 

may be committed, delivers the same to any person, or attempts to induce any 
person to receive it, shall be punished with imprisonment of either description for 
a term which may extend to ten years, and shall also be liable to fine. 


WhbkE the charge is one 01 ronnlcrfeit- 
ing Queen's roin, ilirert pruut of f^ibrir itioti 
is not necessary to render the ]ierso!i pun¬ 
ishable under the sertiorKs uf the Pfn.d Cude 
with rtferciicc to the uttering uf f.iKe coin. 
All that is required \t a guilty Uitowledge uf 
the spuriousnesh id thi- coin ai the tjnu; cf 
rweiving pussrs^^ttm of it. or the .ibsenci* of 
such gmlly kiiuwlcdgt- at first, Sutli g'ldty 
knowlwigc mtiy be proved either d-nctlv or 
iiidirceily from surruuiidtitg — 

f\\krsiiru,AH Mi’mh j r. KmiKUD Mi S' 

Ul'L , Ql KI-.N V. (\\ KM’ SmEK , KaM Kl Tl S 

Sh.sha V. Hsvvooi MiMur. 33 \V k 1 
[Kemp and Hirch. |j. Nov. jo, 1H7.1 

Tuh accused vvik tried hy a jury tor an 
offence triable with the aid of a'^sessurs. aiul 
the jury by a nujurtty found him " not guil¬ 
ty." Tlifc Session'^ jndge, who dis,»grt'ed 


with the Verde t, < onvjcted ili»* accused, treat¬ 
ing tile verdii't of the jury as the, opinion of 
assvs.sijr.s. fltiti that the oonvicriun was bad, 
inasmuch as ihc < ase was validly "tried by 
n jury ' within the meaning of 536 of the 
C.umitial f'ruredLireCvAle, tHR2 and the trial 
was iompictc when the jury had returned 
their verdii't , ar d that the judge was bound. 
liiidtT the c:u unistances, iMtlirT fogivejiidg- 
ineti? in .u eord.iner with the 'cnln't. or, if 
he diNagi'i'rd w’)!h it, t*i ‘■ubniit the rase for 
urdiM.s uf I he ifigh t o’lrt .is provided by ss. 

300 and 307 < f the Code. //; .^fafUr uf 
Diy ^ (.* 1 1^, 405,* ItdloWed. 

A rtfeience under s 30; of ihe Criminal I'Vo- 
eediirt- (_ ode shin.Id lie uiiwlr when the Judge 
is " rlc.trly of opinion tha’ he*, should do 
su for the ends of uistice.~-Si'KJ \ Kl’UMI e. 
Qi’KHN-KMt*KKss, I. L. K . 2<> Cal. 555. 

Hill .itid Slevt-ns, jj. |.in. ii» 189S. 


241. Whoever delivers to any other person as genuine, or attempis lo induce Presy. Mag. 

Delivery uf coin a. Bunu.ne, "‘'''■'r Pcrso« ^0 '<^‘=‘^*''6 as gcnuint; aiiy coimier- "•" 

• * ■ “ * ftit LOin, whicii lie kno^KS to be counterfeit, but wluch CngniraWe. 

he did not kno'v to be counterfeit at the time when he JJIS^Habie, 
took it into his posse.^sion, shall be punished with im- Not comp, 
prisonmeiit of either description for a term which may extend to two years, or 
with fine to an amount which may extend to ten times the value of the coin 
counterfeited, or with both. 


which, when firrit possessed 
the deliverer did nut know to 
be counierfeit. 


/iiusiraiioH, 


A, a coiner, delivers rounterfcit Company's rupees to his accomplice B for the purpose 
of uttering Ihrm. D sclh the ruper.s to C, .mother uiterer, who bin’s them, knowing them 
to be counterfeit. C pays away the rupees for g«K)ds to IJ. who rcctdves them, not knowing 
them to be counterfeit. I), after receiving the rupc‘es, discovers that they are counterfeil, 
And pays them away as if they were good. Here D ts punish.able only under this section, 
but B and C are punishable under section 239 or 240. as the case may In* 
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S«S, * 4 *, 243 -] OFFENCES RELATING TO COIN. [Cbw.XU. 


CHARGK. 

/•Vrs/.—Tbat you, on or about the 
day of , at , knowing a coin to 
be counterfeit, delivered the same to another 
peraoa, by name A 13 , as genuine, and there¬ 
by committed an offence punishable under s. 
d4Z of the Indian Pena] Code, and within the 
cognizance of the Court of Session or High 
Court.] 

That you, on or about the 
day of , at , knowing a coin to 
be counterfeit, attempted to induce another 
person, by name A H, to receive it as geniw 
me, and thereby rommitted an cfFencc pun¬ 
ishable under s. 241 of the Indian Penal 
Code, and within the rogni/ance of tlie 
Court of Ses.'iion or High Court .—Crini. 
Pro. Code i.Art of i8yS;. Srli V„ Form 
XVIfl ill). 

WhiIKE the prisoner being iii po.ssession 
of a counterfeit coin handed it to a friend, 
in order to avoid it.s being disi'overed by the 
police in his iprisunt-r’s) pO'iSL>Mon, it wai, 
held that nu offoin e had been committed 
under s. 241, tlic ruin wa> nut tirlivt-rfd 
as genuine 'I'he gist of an ofirnri* under s. 
241 (passing as grjiLitue ru-n known to be 
counterfeit) is thiU a person should deliver 
or attempt to indu^'e any other person to re¬ 
ceive as genuine cu:ii known to be counter¬ 
feit.— V. SiKiRi r. 4 N.-W P oj 
.^Spankic.J, Apr;! 27, 1S7J' 

\\ ntKK the ch.'irge ;s unt iiE i uunterffi*- 
ing Oueen’s co:n. d.rn': proMt ».t J,d*rn 
is not nea.‘ssary to renJ<T f he person pii’u^lj- 


able under the sections of tbe Penal Code with 
reference to theutteringuffalse coin. AU that 
is required is a guilty knowledge of the S]wri- 
ousness of the coin at the time of receiving 
possession of It, or the absence of such guil¬ 
ty knowledge at hrst. Such guilty know¬ 
ledge may be proved either directly or in-^ 
directly from surrounding circumstances.— 
Parvshui.lah Ml'ndul V . Kh^oo Munoul; 
Qi'hkn V . Utrib Shbk; Ram Ruttun Sha- 
HA V Bavvool Mtndul, 23 W. R. 4. [Kemp 
and Birch, JJ. Nov. 30, 1874.] 

Thh accused was tried by a jury for an 
uffciice triable with the aid of assessors, and 
thf jury by u majority found him “not guil¬ 
ty.' The Sessions Judge, who disagreed with 
the verdict, convicted the accused, treating 
the vi rdict of the jury as the opinion of as¬ 
sessors. Jlrld that the conviction was bad, 
inasmuch as the case was validly “tried by a 
jury ' within the meaning of s. 536 of the 
Cnmin.tl iVuccdurtr Code, 1882, and the trial 
uas rumpleti* when the jury had returned 
tiicjr venhet, aiHi that the judge was bound, 
itniier the circumstances, either to give judg- 
mci# In accordance with tlie verdict,or, if he 
dis.igrt'L'd with it, to submit the case for or¬ 
ders the High Court, as provided by ss. 
^oC and 307 of the Code. Jn the Matter of 
\,tih '4 C. P. R. 405) followed. 
A reference nndei s 307 of the Criminal 
Procedure Cixlr shuuUl lie made when the 
judge IS “ clearly of Mpinian ” that he should 
Jo su fur the ends of justice.—S i’Rja Kokmj 

ycKhN-KMCKi'-ss. I. L, R., 25 Cal. 555. 
4 IiTi ,ind Stevens. (J. [an, lu, *898.^ 


Ct. of Ses.. 
Prew. Mag.t 
or Mag. of ist 
clMt. 

CogDizable* 

Warrant. 

Net bailable. 
Not comp. 


242. Whoever lan.li.Ir.iuly, or with intent that fraud nia) he committed, U 
PoMewion of o unterfeii 1 os.scasi'in ol couuterfcii com, having known at the 
coin by person who knew it im Liiuo wlicii he hccamc possessed ihcreoi liiat such coin 

be countcffelt when h.; Il- couiUerioit, stull bc puaisiicd with imprisonment 
came pusscsse j there.a. . , / . ^ ' ... ^ 

o[ eiUicr debcnption tor a term which may extend to 
three years, and siial! also be liable to line. 


Ditto. 243. Whoever fraudulenily, or with intent that fraud may be committed, 

Possession of ()ueen's coin of couiiturfeit Coin, ^¥hich is a counter, 

by person whu k'new it to ue leit ot the Huecn's Coin, having kuowii at the time 
counterfeit when he beratr.t- ^vbon he became possitsscd of it that it was counterfeit, 
posKssed thereof. ^ 3 ,^ punished with imprisonment of either de¬ 

scription for a term whicli iii.iv exturui to seven ycar^. and sliallalso be liable to 
fine. 


A VKISONER. who Wit, c hargird i:nJLr s 
243, admitUrd poss^-sMon, hm denied fraud¬ 
ulent intention In <p;tt‘Oi tredi'iis.iluf Ir.uul- 
ulent intontioM, ihf Session.? jMilgr. ri.TorJ- 
edaptca of g'lilty, and curiv kted the a^cusod 
thereon, hi .ippi-.J It v.»s h^ld tint the cun- 


vu'ii'in was bad, the admission of pMse^i- 
on the part uf the prisoner did not ex- f ^ 
rend lu .an admission gf fraud, which was the 
gist of the offence.—S N. A.^ N.-W. P., 

IVrt II, 217, 1864. 
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CttO*. Xll ] . OFFEHCBS RBLATING TO COIN, [Sbcs, a 447 >?st> 

2 M. Wiboever, beiog employed tn any mint lawfully established in British 
Ftfsoii employed in mJfit '^hat he is legally botind 

cariaidfeoiotobeofdigmnt lo do, witli the intention of causing any coin Issued TjS m mp * 

**'*’'^ ^ dlfTerenl weight or composl- 

* ^ W' ij.jlit or composition liKod by Law, shall 

be punished with impribuniucul of either dcacripiion lorn term which mayext^d 
to seven years, and shall also he liable to fine. 

845» Whoever, without lawful nuthoriiy, lakes out of any mint lawfully o»ttA. 
Unlawfully takina cutnin^ established in Hrliisli India, any coining tool or instru- 
insIrnnMnt from mint. menl, shall be punished with imprisonment of either 

description for a term which may extend to seven years, and shall also be liable 
to fine* 

246. Whoever fraudulently or dislioiiestly performs on any coin any opera- ct. scSct., 
Prtudulentljfordishonesily tion which diminishes the weight or alters the com- 

dlmwUhmg weight or altering position of that coin shall be punished with imprison- cia«* 
compaaition of coin. mentof either description fora terra which may extend 

to three years, and shall also be liable to fine. Motbaiubie. 

Nol comp. 

Exphnafion ,—A person who scoops out part of the c oiii, and puts anything 
else into the cavity, alters the composition of that coin. 

247. Whoever fraudulently or dislionestly performs on any of the fjueen’s Ditto. 
Fraudulently or dibhwnesily ^oin any operation whicli diminishes the weight or 

dimiDhUng weight or altering niters the composiliOii of that com shall be punished 
comporitiao OueenS com, imprisonment of eiiiiei description for a term 

wliich may extend to seven years, and shall also l)e liable to fine. 

248. Whoever porforms on any coin any operation which alters the ap- nittn. 

Aherirg.ppeiranc.of coin P'=arancc of iliat coin, with itic intention that the said 

with intent th«t it ^hkli pas^ com shall pass as a com ol a different description, 

M coin uf different dc*rrip- s,hall bc punished with imprisonment of either descrip- 
lion for a term which may extend to three years, and 
sliall ais<j be liable to fine, 

249. Whoever performs on any of the Queen’s coin any operation which oihu. 

Au ■ - . f alters the appearance of that coin, with the intention 

Queen’s coin wth intent thu that the Said com i^halt pass as a Com of a different 
It aball paw as coin ot different dcscriptioii. shall be punished with imprisanment of 
description. either description for a icrm which may extend to 

seven years, and shall also be liable to fine. 

250. Whoever, haviuir coin in his pnssc^jsion with icspect to which the of- omo. 
Delivery of min po^sfs^.cd f*ince defined in section 246 or 24 S has been com- 

wUh kuowledgc that it al- milted, and having known at the time when he became 
possessed of sucli coin that snch offence had been 
COmniiUed with respect to it ftaudiileinly, or w'itli mtcnl that frainl may be com- 
milled, delivers such com lo any nihcr person, or attempts to induce any other 
person to receive the same, shall be punished with imprisonment of either descrip- 
lion for a term which may extend to five years, and shall also be liable 10 fine. 

251. Whoever, having coin in his j)osse 8 sion wdth respect to which the of- 
Delivery of Queen's coin f<!*'ce defined in section 247 or >49 has been commit- 

posywsed witii knnwit^c ted, and having known at the time wlien he became 
that it is altered. possessed of such coin that such offence had been 
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OFFENCES RELATING TO STAMPS. [Chap. XII. 


Ctvof Sw., 


Of Wftl 


Mt 


CiwiMlite. 
Wftmuit. 
NotbftlhWe. 
Not comp* 


Ditto. 


h«w. Mftf. 
fir Mag. of ist 
or and cUm. 
OogBixabte. 
Warrant. 

Not hai table. 
Not comp. 


Ct. of Sco. 
Gignlxable, 
Wamot. 
BaUabie. 
Not comp* 


DiUo. 


conunitted with respect to it, fraudulently, or with intent that fraud may be com* 
mitted, delivers such coin to any other person, or attempts to induce any other 
person to receive the same, shall bo punished with imprisonment oi cither de¬ 
scription for a term which may extend C<3 tcMi years, and shall also be liable to 
fine. 

252. Whoever fraudulently, or witli intent that fraud may be committed, is 
Pos.fs.ion of coin i,y per- posscssion of coili with respect to which the offrace 
son who knew it to be altered denned in either of the sections 246 or 34 S has been 
when he became po*i«;e«;sed committed, having known at the time of becoming pos- 
thereof, sessed thereof that such offence had been committed 

with respect to such coin, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, and shall also be liable td fine. 


253. Whoever fraudulently, or with intent that fraud may be committed, is 
Possession of Queen's coin Possession of com with respect to which the office 
by person who knew it to be defined in either ot the sections ^47 has beoa 

altered when he b-ramr p s- committed, having known at the time of becoming 
pesttd dieieuf. possessed thereof that such offence had been com¬ 

mitted with re.spect to such coin, shall he punished with imprisonment of either 
description for a tenu which may extend to five years, an<! shall also be liable to 
fine. 


254. Whoever delivers to any other person as genuine, or as a coin of a 

Delivery of nMr.i«Bcnume. dtscripliori from what it is. or attempts to 

which, when j>os*esstd, iuducc any pcrsc'u to rcccive as genuine, or as a dif- 
the deliverer did nnt know t * ferent coiii froin what \i is, any coin in respect of which 
be altered. knows tiiat aiiv &iu li Operation as that mentioned in 

section 246, 747, 24S, or 249, ius been performed, but in respect of which he 
did not, at ihe time when he took it into his jKissesMou, know thu such operation 
had been perfortnoil, shall b: punislicti with impri.'s'Humeiil of either descriptiou 
for a term whicli may extend to two wars, or with fine to an amount which ina> 
extend to ten limes the value 01 the coin tor \shali the .altered loin is passed or 
attempted to be passed. 

255. Whoever counterfeits, or knowingly performs any part of the process 

Cuuntrrfciting Ciovernmeni ccuiiterfciting, arjv Stamp ifeMicd by O01 eminent^ 

sump. for the piir[fOse of revenue, shall be punished with 

transportation for life, or with imprisonment ol either descriplion for a term which 
may extend to ten years, and shall alitO he liable to fine. 

ExpiamUon .—.\ person commits tins offence wiio counterfeits by causing a 
genuine stamp of one denomination to appear hke a genuine stamp of a different 
denomination. 

Thjv passing off of a one-^nna sraiup .v. n dkh Doss, z W. R 05. |ark»-on and Glover, 
one-rupcp, .<itamp is not a roiintf-rfriting a ]| April 74 1865* 
one-nipee stamp.—QrKEvr SmcrdopCki'n- 

256 Wiiocver lias in his possession any instrument or material for the 
lUvmir pn. :«,mn ot in- purpost* of boiii!? uscil. or knowing or liaving reason 
strumrnt ot material f tr 10 bclievc lhai it is intended to hc used, for the pur- 
^nterfeiting Government poje of Counterfeiting any stamp issued by Govern- 
merit* for the purpose of revenue, sliall be pooUhed 

’ As ro meaning of “ Gownment,^ wr s 263A {4), infra. 

{ 3 *^ j 



Cti». XII.] _ OFFENCES RELATING TO STAMPS. [50:5.257-163. 

with inpriionine&t of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

2S7. Whoever makes, or performs any part of the process of making, or cuof s^g. 
Making or selling insiru- b«ySi Of Sells, OF disposes of, any instrument for the wanwSu*** 
meat for counteifeitm; Gov- purpose of being used, or knowing or having reason BaUaWe- 
emment n^mp. ^lieve lliat it is intended to be used, for tlie pur- 

pose of counterfeiting any stamp issued by Government* for the purpose of reve¬ 
nue, shall be punished witii imprisonment of cither description for a term which 
may extend to seven years, and sliall also ]?e liable to fine. 

268. Whoever sells, oi offers for sale, an)' stamp which iic knows or has wtto* 
hak of counterfeit Govern- reason to believe lu be a counterfeit of any stamp 

ment nUmp. issued by Government*'' for the piir|K)se of revenue, 

shall be pimished with imprisonment of cither description for a term which may 
extend to seven years, and shall also be liable to fine. 

269. Wboever has in his possession any sump which he knows to be aCt.QiBcft.i 
Having possession of ccjun- counterfeit of any stamp issued by Government* for 

lerfeit Government stamp. the purpose of revenue, itilendmg to use or dispose of 
the same as a genuine stamp, or in order tiiat it may be used as a genuine stamp, w5riunu ** 
shall be punisheil with imprisonment oi either description for a term which may jj*!****®* 
extend to seven years, and shall also be liable to fine. ^ 

260. Whoever uses as genuine any stamp, knowing it to bo a counterfeit of Dittp. 
Wsing asfenuinBaCuvvm- sump issued bv Government* for the purpose of 

Dient utanipknuwn a un- Tirvenue, shall be punished With imprisonment of either 
description for a term wbicli may extend to seven 
years, or with fine, or wiili both, 

261. Whoever frauduleniiy, oi wuh intent ui cau.so loss to Goveminenl, re- Daip. 
Kifaring wiitin^ from s-uh- mo'.es or effaces trom any substance bearing any 

sUnre bearing (lovernmmt sUiiiip issued bv GovermneiU* for the purpose of 

ineotasumpui5edfor»t,vv.th document for which such 

intent to cau5eiob.sioGi>verii- Stamp has l>ccn used, or removes from any writing or 
”**J*^' document a stamp which has been used for such 

writing or document, in order that such .stamp may be used for a difi'erent writ* 
ing or document, shall be punished with imprisonment of eiiiier description for a 
term which may extend to three years, or with fine, or with both. 

262. Whoever fraudulently, or with intent to cause loss lu Government* Prm. 
IJsinif a Government a,'imp uses for any purpose a stamp issued bvGovernmeni* 

kmwn lo have been befoie for the purpose of revenue, which he knows to have CogniMbie# 
■ been before used, shall be piinishcl with imprison- BaUabUu 

ment of eitlicr description for a term which m.\y extend to two years, or with fine, Not ewapb 
or with both. 

268. Whoever fraudulently, i»r with iiitenl to cause loss to Government,* Ct- 
Kra&ure of mark dcnoiing erases or removes from a stam]> issued by Govern-« 
that stamp has been UNcd. ment*' for the purpose ol revenue any mark put or 

impressed upon such stamp tor die purpose of denoting that the same has been ** 

us^, or knowingly has in hU possession., or sells or disposes of, any such stamp 
from which such mark has been erased or removed, or sells or disposes of any 


As to meaning of 'Government,'* see s. 263A f,^], iufra. 
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S«». aCsA-aM.] OFFENCES HBLAtlNG TO WEIGHTS, [Ctttf.XjIt. 

such stamp which he knows to have been used, shall be punished with imprison* 
ment of either description for a term which may extend to three years, or wMi 
fine, or with both. 

268A.* (/) Whoever- 

(<f) makes, knowingly utters, deal:> in, or sells any fictitious stamps, or 
Wjmnt. ' knowingly uses for any postal juirpose any fictitious stamp, or 

NatetMPp- (^) has in hJs possession, without lawful i^vcuse, any fictitious stamp, or 

(c) makes or, without lawful excuse, lias in his possession any difti plate, 
instrument, or materials for making any fictitious stamp, 

shall be punished with fine w'hicii may extend to two hundred rupees. 

{ 2 ) Any such stamp, die, plate, instrument, or materials in the possession of 
any person for making any fictitious stamp, may be seized, and shall be forfeited. 

(j) in this section 'fictitious stamp’ means any stamp falsely purporting to 
be issued by (iovernmeni for the purpose of denoting a rate of postage, or any 
facsimile or imitation or representation, whether on paper or otherwise, of any 
stamp issued by Go\ernnic[:t for tliat purpose. 

{ 4 ) Jn this section and also in sections 255 to 203 (both inclusive), the word 
'Government,' when used in conneciion wiiii, or iu reference to, any stamp 
issued tor the purpose of denoting a rate of postage, shall, notwithstanding any¬ 
thing in section 17 . be deemed to include the per^^on or persons authorl;^ by 
law to administer executive government in any part of India, and also in any part 
of Her Majesty's dominions, or in any foreign country, 

CHAPTER Xni. 

(Jr OtFKNCES KKLATtSW TO WeiUHTs AND MKASratS. 

264 . Whoever fraudulently u^cs any instrument for weighing, which he 
Frauduitnt uf fulsc jh- knows 10 be faihc, shall be punished with imprison* 
Btrument f r weiiThinjf. mfin: of citlicr description for a term whicii may ex¬ 

tend to one year, or with fine, or with Iwtli. 

I STEM ION U :in |»;trr i>r thr t/f- C’oiir* JCJ.i'-h'-d thf runvirtieri, and dirtH’ted 

fence of frauduIt-nUy us-ng Tiis*' instrujut-nt'. th*- rrs-an of r. KANOAtSE 

for weighing. rtiid in ao'y of the Mcui'k. iS W R 7, Keinp and Glover, 

absence of h iMiof.ttoii in :hi^ ih<.> j| Junr t 1H73 

Ihtto. 265 . Whoever fraudulently uses any false weiglit or false measure of lengtli 

Fraudulent ubc of false or capacity, or frauiulemly uses any weight or aay 
weight or moABure. iiicAsurc of length or capacity, a different weight or 

measure from what it is, shall be punislicd with imprisODment of eitlier desciiptioii 
for a term which may extend to one year, or with fine, nr with both- 

Ditlo. 266 - WIioevL-r is in possession cf any instrument for weighing, or of any 

^ingin possnsirm of iai'^ weight, or ot any measure of length or capacity, 
weights or measures. which he knows 10 be fatsc, and irttending tl^ the 

same may be fraudulently used, shall be punished with 'unpriaonment of either 
deat'ription for a term which may trxtciu) to one year, or with fine, or with both* 

S- afijA has b»'cn aridcJ by the Indian Criminal Law Amendment Act MIL of l6953i 


ftfbV. Man., 
€f Mag. i»t 
or and daaa. 
Unooff. 
Suminons. 
Bailablr. 

Not comp. 
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Ofel». klV.j pObUC MBALTH, safety, &c. [Secs. 167, 2^. 


Tttt RWfe jMWMUftloa of w«u|ht 9 iii ucess 
of tiio outbofiMd standard wiH not support 
ft oonvktion under s. ad6 of the Penal Code. 
A frsodftlftnt intent must be charged and 
proved.—'R eg. v. OAKonnAR Dalji, j Bom. 
H.C. R. i 9 i. [Couch and Tuck^, JJ. Jan. 
* 7 , <M 4 .] 

The mere possession of false weights or 
measuree will not in itself raise any strong 
presumption of fraud, a.s they may have been 
put away so as not to be used. The fraudu¬ 
lent intent will be shown greatly by the pla^x; 
where they are found. Suppose a false ba¬ 
lance wasfound fixed to a tradesman's rount- 
er where he was aentstomed to sell his good\ 
and there was no other in the place. There 


Would be, in the case, the strongest poasiM 
presumption that the possession was not' in¬ 
nocent On the other hand, suppose he ban 
true balances in his shop, but an untrue one 
stowed away in an attic with a lot of lumber, 
there the presumption would be against fraud. 
A hirmtr had in his house a balance or port^ 
able weighing machine and two iron weights 
which Were found by the inspector to be light. 
The inspcL'tor saw 110 produce about tbe pre¬ 
mises, :ind could not prove that the farmer 
exposed or kept for sale, or weighed for con¬ 
veyance or carriage any goods or produce, 
and it was held that the conviction of the 
farmer was wrung.— Grih-iths t*. Place. 
20 I,. T,. N. S.p 484. 


ad7. Whoever makes, sells, or ciisfKjsss of any instrument for weighing, or Pr«y. Mag.» 

Making or selling false any weighi, or any measure of length or capacUy, 
weight* it meaiiufeB. which he knows to be false, in order that ilie same Unc^. ***“ 

may bo used as true, or knowing that ilie same is likely to be used as true, shall 
be pimlshed with imprisonment of either description for a lerin whicli may Not camp, 
extend to one year, or with fine, or with V>oth. 


CHAPTER XIV. 


Ok Okfrnxks afkkciim: the Puhlic Hrai.th, S.m-rtv, Convj.nie.ncb, 
Decency, and Morals. 

aea^ A person is gniUy of a public miisancii, who docs any act, or is 
_ f^uiUy of an illegal omission, which causes any com- 

u ic nuisance, injury, danger, or annoyance to the public or to 

the people in general who dwell or occupy property in the vicinity, or which 
must necessarily cause injury, obstruction, danger, or annuvance to persons who 
may have occasion to use any public riglit. 

common nuisance is not excused 011 the ground liiai it causes some con¬ 
venience or advantage. 


KeEKIMU dug^ which Miftkt' iiuimts in tlir 
night amounts tu a publir nuisancL*. —2 Chit. 
Crim. taw 647 ; 1 Ku$s. 452. 

Wkbke. upon iin riidictmi-ni AgAin.st .1 tjn- 
mftn for the noise m.ide by him in riirrying 
on his trade, it appeared in evideniT th.it thr 
noise only affeeted the inhabitants of Ihrop 
sets of chambers in Ctifford"*^ Inn. nnd that 
by tbutting the windoWsS the noise was, in a 
great measure, prewnted. it was ruled by 
Lord Ellenborough, C.j., that the indictment 


f'lmld luU itc Mist.iint-d, .i> the anQUyaore was. 
It anything, a prjvate nuisance—R kx, o. 
I-? o> i). I 

Nris\NciA pi.inishable under the Penal 
Code tna_\ still be made the swbiect of civil 
artlon, b'eUirc or without prosetrution. — 
JiN'A RwcHHon^' Jonii\ Ghf.lla, 1 Bom. 
H C R. i. Korbes and Newton, JJ. June 
30. 1 S 6.1 . 

A lommon gaming-house is one which is 
kept or used for profit or gain, and may 


* The d^nition of "public nuiaftnoc'^ here given applies in the case of 2II AcUof 
th« Gavmor-GeBerai in Council and Regulation !i und^r 33 Viet., c. 3, s. 1, made after 
ifttk Jftmiary i887.--^ec the General Clauses Act iX. of 1^7), s. 3 U 4 ) and a. 4 {3). 

Aft to procedure in case of public nuisances, see ibu new Code of Criminal Procedure 
(Act V. ©f jag8), Cb. X , ». /35- "V 
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constitute a public nuisauco: but it cannot 
be beld, in the absence of evidence of any 
actual annoyance to the public, that every 
person who admits gamblers into his house, 
and all persons who game therein, are guilty 
oi a public nnisance within the meaning of 
s. a 6 S of the Penal Code —Rk«. v, Hau 
Naoji, 7 Bom. H. C. R. 74. [,Gibby and 
Melvill, J]. Dec. i. i87i>. 

At a certain v illage ivjjerc a Fair was an* 
nuaJly held, the lambardars made arrange¬ 
ments, at the time of the fair, every year for 
the public sanitation of the pbee. In March 
i875p the Deputy Commis'iioner, going to 
the place, found that the uMial arrangements 
had not been made for the fair, and that the 
public road was for several hundred yards 
covered with fietid matter. 'I'he Deputy 
Commissioner tried the Lambardars for rom- 
mitting a public nuisance and roiivirted 
them Helfl ‘by the Chief Court) that the 
conviction was bad. as there w;is nu legal 
omission on the part of the lainbardars.— 
Crown t*. Gfj Sing. Kec . Mu, 11 of 

« 875 . 

Phksons pKuung a banibnu '^tockadt: across 

A tidal navigable ri\cr fur tlie purpose of 
fishing, although leaving in such stoi'kade 
a narrow opening for the passage of boats, 
which passage was. however, kept closed 
except on the n<:tual passage^ of a l>aat, were 
charged at the instance of sub-divisiunril 
uiticer with causing an obstruction under 
s. 383 of the F’enal Code, //cW that, al¬ 
though it was doubtful whether s. 283 applied 
to the rase, they had committed an offence 
under s 268 of the Penal Code, and were 
punishable under s. 2ijo of that Code—Is 
THE Mahek 01 I'vEsn Chknor.v Kau, 

J L. R,, 14 Cal ^Petherini, C* and 

Beverley.}. July 9, 1887.' Considered :ind 
commented on in yutsal f)tis Daial \ Qurm- 
Ew/iress, I. L R., Ju Cal. 605 /h/V.j 

Tkk accused cii: up, on his Verandah, meat 
that was to lie cooked for a dinner-part), 
exposing it to the sight of persons passing 
along the road, among wfu>m were some 
Jains, whti.se temple itas cIo.se by. The Jams 
complained to the Magistrate that the arrused 
had made the air offensive, and caused 
annoyance. The Magistrate found thai the 
meat wav not in an cjffen>iic state, but ron- 
vretfd th»* acruv^d (»f rommitting a public 
nuisam e. under s 2(58 of the Penal Co<ie, on 
the ground th.it be h.id done an art by which 
several persons, being Jams Here much 
annoyed, it lieing a well-known fact that they 
had great repugnance to the killing of ani¬ 
mals of every sort, ifeld^ tftvisrsing the 
ronviction and iventciicc, that in this rase no 
real damage or injury was caused to the 
public Or to the people in general dwelling in 


the vicinity, and that it was a caMof laiyate 
rather than of public nuisance, and, theralorei 
not one falling within the purview of the 
criminal law. The applicant’s act was an 
annoyance merely by reason of its hurting 
the feelings of the Jains, who have a repag* 
nance to the killing of animals, and did nft 
constitute an offence under s. 291 of the 
Penal Code, ^fatitutnira v. Qtte^tt^SmprfSV 
il. I.. R.. 7 Mad. 590) referred to.—Q ueew- 
Empkess V . Bvk.vmji Edai.ji, I , K la 
Bom. 437. Bird wood and Parsons, JJ. 
Dec. 1. 1887.'' For JW«^^lcmlr« v QtreM- 
1 C R,. 7 Mad. 590, see under 
s. 290, in/ra 

The niert* I'aci of an tuKroachment on a 
tidal nai'igable river does not necessarily 
amount to a public nuisance so as to render 
;i person causing such enoroachment liable to 
iinishmcrit under s, 290 of the Penal Code, 
ut Ihpre must be e\'ideni:e that such encroach¬ 
ment (Muses one of the results speciffed in a. 
268. J» 0/ the EetitioH of Umesk 

Chandfa Kar ( 1 . L. R., 14 Cal. 656) consi¬ 
dered and coniinented ou The rule laid 
down in that case, to the effect that any cn- 
'Toarhment, hoM.ever slight, on a tldiil navi¬ 
gable ri^er, ronstitutes an offence under 
s 290. K tiiu wide!) stated. Each case should 
be determined on it> own merits, and a deci- 
-sion arrived at as to whelhtT the encroach¬ 
ment hasi ivJu.scU .iij obstruction or not. The 
petitioner wa.s charged with having erected a 
yVig in A tidal navigable river, constructed of 
trees and dams, and thcreliy having commit¬ 
ted offencos under ss. 283 and 391} of the 
Penal Code, There was evidence to show 
that the/a^ wa» about 45 cubits long and 20 
ctibiLs broad, and that it w;<s erected 00 the 
silted side of the river, where it Was about 300 
hatt> broad, and that it did not obstruct the 
ordinary n^ivigaltun of the river. The lower 
Court held that the /<r,c could not but cause 
an obstnirtion, and ( uiivutcd the petitioner 
tinder s, 283. Ilrid that, as there was no 
evidence to show that the {tefttioner had 
rauwd any d,Hnger, ob.struction, or injury 
to any person m any publir way or line of 
navigation, the conviction under that section 
could not be .sustained- HAd further that 
he could not be (Convicted under s. 29O1 as 
there was no ev idence of any obstruction to 
the ordinary navigation of the river.'^jeoAt 
04S Dauai. V. QvBBN-EisrRKss, I. 1- R,, 

20 Cal. 665 f*rin.sep and Atficer Alt. Jj. 
Feb, 9, *893. 

Wuoevek approprutos any part of a stretA 
by building over it. infrin^s the right of the 
public tiuoad the part built over, 91A thereby 
commits an offence punishable under the 
Penal Code, s. 390, if not one punishable un¬ 
der s. 283.—-QuEEN-Hitvitra 9. ViRArra 
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[Sbcs. 269-271« 


Cbap. XiV.] 


Cffcrri, 1 . L. R.| 20 Mad. 433. [CoHina, CJi, 
and Bonaon^ J. Dee. 10, 17, x8^.] 

WHBUa a mother refused to allow her 
dauifhter aufforing from small-pox to be rc< 
moved to a hospital, in accordance with an 
order made by the District Magistrate, 11 n- 
Jett she accompanied her, and was convicted 
an offence under s. 269 of the Penal Code 
by the District Magistrate, held that no un¬ 
lawful or negligent art had been committed 


within the meaning of s. 269 of the Festal 
Code.— Cahoon r. Mathews, 1. L, a# 
Cal. 494 "Ohose and Gordon, ]J. Mar. 3, 
1897.] 

Held that the soliciting fur purposes of 
prostitution of passers-by on a public road 
is not a public nuisance as that terra is de- 
lined in k. 268 of the Indian Penal Code.— 
Queen-Kmpkess V . Na.nni. 1 . L. R., 22 All, 
113 - [Knox and Aikman, JJ. Nov. 6, 1899.] 


280. Whoever unlawfully or negligently does any act which is, and which 
* Negligent act likely to he knows or has reason to believe to be, likely 
spreia infection uf any disease spread the infection of any disease dangerous to life, CogniMbte. 
nngerouii to life. punished with imprisonment of either de- 

scription for a term which may extend to six months, or with fine, or with both. Not comp. 


fKOCOLATfON m it Self is not an if legal or 
negligent act; and unless it is proved that the 
act was done negligently, with the knowledge 
or belief that it was likely to spread the in¬ 
fection of ii disease dangerous to life, or that 
there was negligent dealing with the patient 
after inoculation, with the knowledge or be¬ 
lief as aforesaid, there c:in be no conviction 
in respect of .such an act under >. 269.—Mad. 
H. C. Rul., July 10, JK67 ; 2 M.«l Jur. 324, 

Acct’sKii were convirtwl under s 260 for 
allowing accumulation of filth and manure in 
their villages field that this roulcl not br 
constneed into an act likelv to spread infec¬ 
tion of diingerous disease within the niran- 
ing of the swtion —C‘rown e. \Wi\ Sismi 
P anj. Rec.. No, 25 of 1872 

K, KNOwisi. that hr was suturing liom 
cholera, entered a train ns a passenger w'ith- 
oiit informing the Kail way C<impanv s ser¬ 
vants of his conditiiin. M, knowing of 
ronditiun. bought K’s ticket, and travelled 
with hioi. Held (hat K was properly convict¬ 
ed under s 26g of the Penal Code uf negli¬ 
gently doing an set which was. and whirh he 
bad reason to believe was, likely In spread 
infection of a disease dangerous to life, and 


M of abetment of K’s offence.—QrEEX-Ev- 
I'RBsst'. Krisknaim’a, I. L- R., 7 Mad, 276. 
Turner. C.j,, and Kern^in, |, Dec. 14, 1883.^ 

A PKosTiTrtF. who, while suffering from 
syphilis, communicates the dist‘a,se to a per¬ 
son who has sexual intercourse with her, is 
not Jiablif to punishment under s. 269 of the 
Penal Code 'Ad XLV of i86o> ‘'for a neg¬ 
ligent art and one likely to spread infection 
of any disen^ic dangerous to life." Srmble — 
She niav be I'harged with cheating under s. 
417 or 420, if the intercourse was induced by 
anj mi^srepreseiitaiion on her part.—QrEBN- 
Emmress ■». Rvkmmv I 1 . R, ir Bom. 50- 
"West aud Nan?ihhai Hnndn*- 1 [. Sep, 30, 
1886 : 

WiiiKi- a mullier n owi d allow her 
il.iuj^hii^i -^iiffetini' from small pox to be. re¬ 
moved to hcxpital, in accordance with ar. 
ordri riuidr by the Distriei M.agistrale, un¬ 
less she accompanied her, aud wns convicted 
of an ortenre under s. 2f>y of the Penal Code 
by the Disipi-t Magistrate, hdd that no un¬ 
lawful or negligent id hatl been ciimmittcd 
within the meaning of s. 269 of the Penal 
Code.—C\MOf)\ r MtTitFi^s 1 L. R., 24 
Cal- 41)4 Ohf>se and (lordnn |J Mar. 3. 
1897.' 


270. Whoever malignantly does any act which is, and which he knows or 
Malignant act likely to reason to believe to be, likely to spread tlic infec- 

spread infection of any disease tion of any disease dangerous to life, shall be punished 
dangerous to life. imprisonment of eitiier description for a term 

which may extend to two years, or witli fine, or with both. 

271. Whoever knowingly disobeys any rule made and promulgated l>ypren\MM 4 , 
Disobadience to qumn- Government of India, or by any Government, for orrSag. 

line^fule, putting any vessel into a state of quarantineor for 

Siitnmnaff. 

— “■■ ■ ■ - - - w- -- Bailable. 

* For power to make rules relating to quarantine, see the Indian Quarantine Act (I. Nmcomp* 
of 1870). 
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regulitiog die intercourse of vessels in a state of quarantine withthe slmreorwitb 
other vessels, or for regulating the intercourse between places witere an infectious 
disease prevails and other places, shall be punished with imprisonment of either de¬ 
scription for a term which may extend to six months, or with fine^ or with both. 


Whoever adulterates any article of food or drink so as to make 
OT^ciau. Adulteration of food or article noxious as food or drink, intending to 

dtiaic intended for sale. Sell sucli article as foocf or drink, or knowing it to be 
likely that the same will be sold as food or drink, sliall be punished with imprison^ 
Not comp. Qf either description for a term which may extend to as months, or with 

fine which may extend to one thousand rupees, or with both, 

onto. 873.* Whoever sells, or offers or exposes for sale, as food or drink, any 

Sftle of noxious food or article which has t)ecn rendered or has becomo Doxious, 
drink. or is in a state unfit for food or drink, knowing or 

having reason to believe that the same is noxious as food or drink, shall be 
punished with imprisonment of either description for a term which may extend to 
six months, or wicii fine which may extend to one thousand rupees, or with both. 


Accl'sed sold a quantity ot at the rate at thr timr ui the sale that the atta was 
of i8 seers per rupe«*. the prn e of tULi of being sold rheap. because it was " bad " or of 
good qnaiitv biding a rupee fur Htieeri seers, an inferior quality, field that the facts did 
A medical ofHrer deputed th.it the uttii w;\s nut warrant .1 conviction under s. a73-—- 
*'old and gritty,’ and ' would bi-bad fw the Crown r. (irNisH. Pani- Rec.. No, 15 of 
health if eaten." Anniswl totvf the pu^■ha^er *87;;. 


Ditto. 


Ditto. 


274* Whoever adulterates any drug or medical preparation in such a 
., , manner as to lessen tlie efficacy or cliange the opera' 

u eraiKxi o lugi.. medical preparation, or lo make 

it noxious, intending that it shall be sold or used for, or knowing it to be likely 
that it will bo sold or used lor, any medicinal purpose, as if it had not undergone 
such adulteration, shad be punished with imprrsonineni of either description for 
a term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


275.* Whoevtv. knowing any drug or medical preparation to have t^n 

^ , r j u . j j adulterated in such a manner as to lessen its efficacy, 
Sale of aduUerattd driiz''. . . j - m 

to change its operation, or to render it noxious, sells 

the same, or offers or exposes it tor sale, or issues it from any dispensaiy for 
medicinal purposes as unaduUeraied, or causes it to be used for medicinal 
purposes by any person not knou'ing of die adulteration, shall be punished with 
imprisonment of either cicscription for a term which may cxteoil to six months, 
or wiili fine which may extend to one ihousand rupees, or with both. 


276. Whoever knownigly seiis^ or offers or exposes for sale, or issues from 
Sale of drug a<i a different ^ di$pensar>‘ for medicinal purpoiies, any drug Of 
dfugirpiejiaraiuin. medical preparation as a different drug or medical 

preparation, shall ho punished with imprisoiimcTU of either description for a 
term which may extend to si.x month*!, or witii fine which may extend to one 
thousand rupees, or will) both 


• For power to order destruction 0/ (he food or other tlllag la iwipact al wkitA a 
coDvictioD a had undrr sa. 272-275. see the new Code a^ Criminal Proeednre (Act V. of 

1898 ), S. 521 ( 2 ;, 
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«77. Wboevcr voluntarily corrupts or fouls the water of any public> luring *«>y Wa|i ' 
Tindm£ water of public reservoir, so as to render it less fit for the purpose SnuMtSu/ '' 
•ptiag^ 0 r ttMimir. for which it is ordinarily used, shall be punished with IK’***®' .. . 

impHsoninent of either description for a term which may ext-nd to three months, **“*■ 
or with fine which may extend to five liundred rupees, or with both. 


Thb words, “ public sprm#( or reservoir,’ 
u^ed in ». 277 of the Ptna! Code, do not in¬ 
clude a public river. The strewihg ol 
iMaiichet in a river for purposes, ftu/U 

ther^oreto be no oficnce undi^r that section. 
-"Empkks.s V. Halodiii'k I'okk. I, L. R., 2 
C«l. 383. [Markby and Prmsep, J]. Mav 

7.1877 J ■ 


The term public spring” in s. 277 of the 
Penal Code dues not include a continuous 
stream of water running^ along the bed id a 
river.— Reo. v . ViTTr Chokkam, f. L. R,, 4 
Mad. 229. [limes and Muttusami Ayyar, JJ- 
Ort. 21, 


278. Whoever voluntarily vitiates the atnicsj)here in any place so as to Any Mag. 

Making atmosphere no-fi- make it iioxious to tlic health of peisons in &«Jneral 

ous 10 health. dwellin?,^ or carr) on business in liie neighbourhood, Bailable * 

or passing along a public way, shall be punished with fine which may extend to 
five hundred rupees. 

279. Wliocver drives any vehicle, or rides, on any public way, in a manner Any Uaa. 

Rash driving or liding on a SO rash Of negligent as 10 endanger human life, or to 

public way. be likely to cause hurt or injury to any other person, baiuue.' 

shall bj punished with imprisonment of eiitier description for a term which may 
extend to six months, or with fine which may extend to one thousand rupees, or 
Willi both. 


TrtEafiiial driver, .uiii nui thv iitt-ni;r, ot 
CHrriitge is IiabN'- uudt^r s. 279 uf llu' IVn;i! 
Code in ease of a vollisioti and mjiirv U) 
iinother t rising out uf driving —I, \ftKv- 
MORK (A. W.} r. PttkNSNUuO Deo Rai. 14 
W, R. 32. [Bayley and Kemp. IJ. Ang, 
13, 1870] 

Defendant was eon\tru'd under s. 3jSof 
the Pen#) Code of causing grifvou.s hurt. 
The evidence showed that thedcfciid.mt v^as 
Iwing driven in a carriagu to her house 
through the streets of the town Iviweeu the 
hours of 7 and 8 1*. m. ; that the carnage was 
being driven at an ordinary pace and in the 
middle of the road; that the night was dark 
and the carriage without lamps, hut th.at the 
horae-keeper and cuachman »vro shouting 
out to Warn foot-passenger*;, that the de¬ 
fendant's carri.ige came intu runtai'l with the 
complainant's liithrr, an old de.if man. and 
that complainant's father was thereupon 
kikoriced down, run over, and killed, //c/rf. 
upon a rtferencf, that the question for the 


Cdi.ri wa'. wlifther there was any evidence 
tli.it till di;.»!h 111 the deceased w;is induced 
by an irt iiegligintly and rashly directed by 
tin. arciiM'J, iiTui tint there was no such evi- 
tienre The conviction was accordingly 
t|a.XNhvd.—P ro.. Aug. 17. 1S71, 6 Mad. H. 
C. R. Ap, 31. 

Tmk Hccustsl uas convicted of rash riding 
on a pvibhc way under s. 279 of the Penal 
t!(Kh' He ronanded that his conviction was 
had. on the ground tliat there was no proof 
th.it any person was tn the road in question 
ut the time when he was alleged to have 
ridden in a r.isli or negligent manner. //M 
that, though there w;is no such proof, it was 
competent to the Court to take into its con¬ 
sideration fhe probability of persons using 
lilt public way being placed in danger by the 
art of the accused, The accused’s act came 
within the niischiet struck at bys 279 of the 
Penal Code, and was included within its 
terms.—yrsKN-EiUPRKSS v HORMUSJi Now- 
ROji l-ORD. [ I.. R , 19 Bom 71^ ^ardiwe 
and Ranade, JJ Aug. 29, iS^.l 


280 Wboevet navigates any vessel in a manner so rash or negligent as to Mw. 
^ ^ ^ , endanger human life, or to cause hurt or injury to " 

Raah nawgatioB of vesse . person, be punished with imprisoDorait 

of either description for a term which may extend to six months, or with fine 
which may extend lo one thousand rupees, or with twth. Not comp 
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Sics, 281-283.] PUBUC HEALTH, SAFETY, &c. [Chap. XIV. 

8 SX. Wlwevcf cxtiibit&any false light, mark, or hooy, iutendiog or knowinig 
ot uiM light, h w be likely that such exhibition will mirfead any 
surk, w buuy. navigator, shall be punished with impriswittsnt Ot 

either description for a term which may extend to seven years, ot with 1^, or 
with both. 
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nr Iwa of tH 

01 m 4 daw* 

Coi^lsaWe. 

SmiMQf* 

Bailable* 

Kotcomp. 


S82* Whoever knowingly or negligently conveys, or causes to be convey- 
Coaveyii^ person by wa- l^or hire, any person by water, in any vessel, when 
ter fur hire in unsafe or over- that vessel is in such a Slate or so loaded as to cn- 
loaded vessel. danger ihe life of that person, shall be punislied with 

imprisonment ot eiiher description for a term which may extend to six months, 
or with fine which may extend to one iliousand rupees, or with both. 


Boatmen who ply an uns«iw‘orthy vessel, and not under n. 336 of the Penal Code.*— 
whereby the lives of passengers for hire arc Re*; ;* Kiiin).\ Jai.ta, i Bom. H. C. R* i;!?* 
endangered, should be charged under s. 382. Korb^s .iiul Com-h. JJ. Jan. 8. 


Oftto. 888. Whoever, by doing any act, or by omitting 10 take order with any 

Danger or obstruction in a. property in his possession or under his chargcgcauses 
public way or navig«tiun, danger, obstruction, or injury to any person in any 
public way or public line ot navigation, shall be punished with fine which may 
extend to two tiundred rupees. 


Where an atTused, fur ha\ing rt-pairird a 
public road without having previously asked 
for leave to repair it, w;is, :i simple 
tion, charged with having obstruvtMl \hi- 
road, and the complainant never appeared. 
Arfdthat the Deputy Magistrate ought tohav e 
dismissed the complaint. — Qi eln v 
NATH BANEKjEK, ^ \V. R ji. Kemp and 
Markby, ]J. Keb. 16 1867.] 

To spread fishing nets by the sidr of a 
thoroughfare in a town is neither an ot'tenre 
punishable under cl 3, 4S. Act \XIV., 

1859* nor, without proof of obstruct ion i-aused 
to any particuUr pecson or class of personN, 
under s* 283, Pt n.il Code The tulloiving 
a full report of the case • ■ In ihm cai*; thr 

prosecutor {a policeman] dt'posed that he saw 
a bad'Smelling net dried on the road by the 
side uf the house of the first acmsi^'d, so as tn 
cause obstruction to persons passing iiy 
The second accused admitted the net was hiv 
and had b<Nrn left there by him Th** Magis¬ 
trate con virtwl fhe second acrusi^d »ind#T d. 3 
s. 48, Madras Police Aft iXXfV, of 1850 
and fined him one rup«* 'f'he case was re¬ 
ferred by the Ditftrii't Magistrate of Madura 
for the orders of the High Court, on the 
pound that the action of the ac<‘uja.‘d in dry¬ 
ing nets in the street did not. in his upiniun, 
constitute such an obstruction as is coiitom- 
plated in cl. 3, i. 4^, m XXIV., 185^ So 
me appeared at the hearing* The ('ourt 
(Innes ami Muttusaml Ayytr, JJ) dehv’rrrd 
^ Wlowin|ji.Jgtnem: ' Cl, .1, s. 4«, Mailra* 
rolioe A£l f\XlV. of 1859) under which the 
accused has Uen ronvic»wl, refrfs lu uUstruc- 


tion ot tilt* road ui srrwt caii&tni by wrt/c or 
bv - 'fisrwrwci's. in certain circumstances 
rhcr.'in detailed. The art uf the accused in 
M>rt:jdiug fisluug nciK by the Mde of thtj roJwl 
vva^ dearly, thrrebjro, not punishable under 
tfl^^ clauM' ul s, 4b of th** Ati. The pfeacnt 
ujnvictioti CAnnot aWo, in our opinion, be 
siisiained a^ a convictiun iindcr s. 2831 Penal 
Code, beCAUM*, jithough it ta tiUted in the 
evidcniv m general terms th^t obidructioti 
WAS raiiM'd, it dues nut appear that gbsimc- 
Uaiu ttAs cavucd Ui Auy particular individual 
or nidn idiKils. 'J’br CA>nvirtK>» iv according¬ 
ly tjuaslicd Th*' fine t'oMwtcd friun the ac- 
cu-^»*d Ix' rcfiiudi-d. —Rei. *. Kh.vokk 
I, !.. R. 4 Mad. 335. flrtncs .<ml 
Mu::Ms;inii Avvar, IJ, Nov. 7. ifWi j 

Pi-KsoN'i placing A bambow-sUjckjHk* .u'ross 
:i tidal iMs'iijable nver for the purpose of 
h>hiri”, although le,ivinj:* m such sUR'k4dn ,1 
iiarron ojieiiiug for th" passage of boats, 
whi‘')i ]>.is^)gf- uas, liuwi'kcr, kept rloved 
I’XCfpr uu the i-ctual passiigc of a boat, wcf*' 
rbargrd, at (tie iiistams' of A ^ub divisional 
ofitcer. with c.iiising an obstruction under s. 
283 of th«* renal Code. Held that^ although 
It was doubtful whether s 2S3 applied to the 
case, they had committed an ofTence Under a. 
268 of the Penal Code, and were puniahabir 
under s. 390 of (hat Code,—1v mu MATtaE 
or r.ui'.aH Cm.^ndra Kak, 1 L H.| 14 OI. 
656 ^^Petbfffam. C.J., and Beverley, J. 
July 9. Conai^red and commented 

on 11* Juiioi «L 

1, I* K., 30 Cai V«/rrt, 
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^ Thk it»r« fad of an «iu;roachfnent on a 
tidal ftavj||able river dcK» nut necewsarily 
amount to a public nuiaanoc so as to render 
a person causing such encroachment liable to 
moment under s 390 of the Penal Code, 
t there must be evidence tliatsuchencroat'h* 
ment causes one of the resuKs spuMhed in s. 
3 ( 58 . /« Me Matter of the; Petition of Vmeah 

Chandra Kar (I. C. K ^ Cal- 656J ronsi- 
dered and commented on. The rule laid down 
in that case, to the effect that any encroach¬ 
ment, however slight, on a tidal navigable 
river^ ronstiliitex an oHeni'c under ^ 290. is 
too widely slated Pach Jihould b<' de- 
lermined on its own merits, and a decision 
arrived at as to whether the encroachment has 
caused an obstruction or not. 'I’lie petitioner 
was charged with having erected a jntr in a 
tidal navigable river, construricd ol and 
dani;i. and thereby having cum ini tied ufreiices 
under ss. 2S3 and 290 of the Pen.il Code 
Thefc was cvidrnrc to ^hou that the juf^ 
WAH ablaut 45 mbits long and 20 cubits broad, 
and that d was ercctiMJ on the Mlted side ol 


the river, wheroit was about brbad| 

and that it did not obstruct the ordinary 
navigation of the river. The lower Couft 
held that theyag^ could not but cause an oh* 
btriiction, and convicted the petitioner under 
:« 283 Held that, as there was no evidence 
to show that the petitioner had caused any 
danger, ubstriiclion, or itiju^ to any pereoB 
in any public way or line 01 navigation, the 
cunviidiou under that section could not be 
sustained. Held, further, that he couM not 
he I'onvirtcd under s. 290. as there was no 
c■^ ideacr of any obstruction to the ordinary 
n<nigation of the river.—Jv4^\L Das DaT.4L 
« yiTKK.N-K^i'KKss, 1. L. R., 20 Cal. 66s. 
[ Pnnsep and Ameer Ali. jj Feb. 9,1893.] 
Wiioe\ EK appropriates any part of astreet 
bv building incr it, infringes the right of the 
public qwhid the part built over, and thereby 
(.ommiis an ulienco punishable under the 
Pt n.'il C ode s. 290. if not unepunlshable un¬ 
der 2R3!—QcPtN-EMPRESS V . VlRAPPA 
Chctu, !. i., R.. 30 Mad. 433. Collin.s. C J. 
and Heii'.on J. De»' 10, 17. 1896.^ 


284. Whoever does, with anr poisonoas bubsiancc, any act in a toanner 
Negligent conduct with rc- SO fash or negligent as to endanger liuman life, or to JJ 
speci to poisonous substance, likclv to cause hurl or injury to any peraon, Uncof. 

^ ' SummoDi* 

or knowingly or negligcnily omits to take such order with any poisonous ^iiaUc. 
substance in his possession as is sullicient to guard against probable danger to 
human life from such poisonous substance. 

shall be punished with iinprisoncnent of either description for a term which 
may extend to six inoiuhs, or wnlt fine which may extend to one thousand rupeeSi 
or with both. 


Ncghgcnt conduit with re- 
s|>ect 10 lire or loinbuDlihlc 
matter. 


285. Wiioever does, wiili lire or any combua* Any 
liblc matter, any act io raslily or negligently as toen- 
danger human life, or to be Iikelv to cause hurt, or gaiUbie. 
injury to any other person, 

or knowingly or negligently omits to take such order with any fire or any 
combustible matter in his possession as is siiihcient to guard against any proba* 
bic danger to human life from such lire or combustible matter, 

shall be punished with imprisonment of either description for a term winch 
may extend to six months or with (inc which may extend to one thousand rupees^ 
or with both. 


Tmk word injury ■r;ishly d 1»\ fin’ tuiiu- |>4‘rs,m only-—Kfc*-. Nath.x L.\I-LA, 

Sci’.} in 31 285^ Pfii.il C\kU* mrludv.sanv 5 T>om M.C. R. *7, Ntw-ton and Tucker, 
harm illegally caused to tin propcMi of nuy J|. Aug. 6 t 868 . 
other person, and i.s not confined to injury 

fl 86 > Whoever does, with any explosive substance, any act so lUsMy or Oiun- 
NciKi^t conduct -ith re- m’tfliKeiuly as lo endanger human life, or to be %ely 
jpecttotapliMuvesubstAiice. to cause hurt or injury to any other person, 

or knowingly or uogligcndy omits to lake such order with any explosive 
sub^lancc in his possession as is sufficient to guard against any probable danger 
to human life (rum that substance, 
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sbmil be punished with imprisonment of either description for u term which 
may cjttend to six months, or with fine which may extend to one thousand npettt 
or with both. 


C, HAVING returned to his house after dawn 
from watching his crops at night with a 
loaded gun, and finding his hoiise-duor lock¬ 
ed, placed the gun, loaded, with the hammer 
down on the cap, on a cut outside his liuiise 
and went for a short time to a neighbouring 
house. A, the child of a neighbour, four 
years old, was killed by the gun c.vploding. 


C was convicted under s. 286 of the Feaal 
Code for negligently omitting to take order 
with the gun sufficient to guard gainst pro¬ 
bable danger to human life. HAA that the 
conviction was bad in law.— Quskn-EmpRESs 
V, Chenchugadu, I. L. R., 8 Mad. 421 
I^Brandt. J. April 30, 1885] 


Fiw. Mm. 
or Mag' of ist 
or and clasa. 
UllGOg> 
Summons. 
Bailable. 

Not comp. 


Ditto. 


Any Mac. 
Co^nisaDle. 
Ammons. 
Bailable. 
Not comp. 


287. Whoever does, with any machinery, any act so rashly or negligently 
Negligent conduct with as to endanger iiuman life or to be likely lo cause 
respect 10 machinery. liurt or injury to any 01 her person, or knowingly or 

negligently omits lo lake such order with any machinery in his posscssioii or 
under his care as is sufficient 10 guard against any probable danger to human 
life from such machinery, shall be punished wiih imprisonment of either de¬ 
scription for a term which may extend to six months, or will) hne which may ex¬ 
tend to one thousand rupees, or with both. 

2S8. Whoever, in pulling down or repairing any building, knowingly or 
NcRligeni conduct with re- negligently omits to lake such order with that build- 
spect to pulling down or re- ing as is sufficient lo guard against any probable dan- 
painog buildings. human life from the fall of tkiai building, or of 

any part thereof, shall be punished with imprisonment of eidicr description for a 
term which may extend to six months, or with fine which may extend lo one 
thousand rupees, or with both. 

289. Whoever knowingly or negligently omits to take such order with 
Negligent conduct with ^ny animal in ins possession as is siiQlcient to guard 
respect to animal. against any probable danger to human life, or any 

probable danger of grievous hurt from such animal, shall be punished with 
imprisonment of eiiher description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 


A PONY is an animal within the provisions 
of s. 289. To sustain a charge under s. 28g, 
there should be evidence, not only of negli¬ 
gence, but also that such negligcnic uould 
probably lead to danger to human life ur of 
grievous hurt.— Pro.. April 8, 1867. T Mail. 
H.C.R.Ap.33. 

A CONVICTION under s 289 of the Pcn.il 
Code quashed, inasmuch as the evidence did 
not allude to the negligence of which the ai - 
cused had been found guilty, and ben.'iuse 
the evidence was taken in the presence of 
the accused.— Ql’EBn v . Brojon.akmn Pur- 
raj, 2 W- R. 51. "Jackson and Glover, jj. 
Mar 22, 1865.] 

^ Thk order of a Deputy Magistrate prohi¬ 
biting the owners of rattle from allowing 
their animals to stray, and a ronvirtion un¬ 


der 2S1J o! the fVnal Code against the ac¬ 
cused for permitting his pony lo stray, were 
quashed as illegal upon a reference under s, 
434 of the Code of Criminal Procedure (Act 
X. of i872j.“G(n 1 V, Mo/uffek Khalifa, 
i£ W. R 21. g B. 1 .. R Ap 36. [KeiTip 
Eind Glower. JJ. June 21, 1872] 

The High Court refused (0 interfere with 
an order passed under s 289 of (he Penal Code 
by a Magistrate finding the owner of a pony 
which had been tied negligently, and which 
wns running about loose in a crowded baear, 
and thereby endangering the lives and limbs 
of per,sons, that section referring, not only 
lo savage .animals, but to any animal.— In 
I' liH M.utek ot- Ch.wu Mandal, 19 W. R. 
I , Kemp and Glover, JJ. Nov. 29^ 1672.] 
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PUajirtmiMt for public n«u- 
Mttib esMi M oAWwiw 
pPovMM iott 


890. Whoever commits apuUic nuigatice laAnyMag* 
any case not otherwise pmrishable hy this Code shall 
be punished with fine which may extend to two hun- 
died rupees. , 


Thb onuBsion of a person to keep his pu- 
nieafrom atrayiDj^ is not a public nuisance 
puaiuhablfl under «• 290 of the Penal Code. 
— 'JovNATH MoNOUt. T. Jamul Shujkii, 6 
W> R. 7(. [Kemp and Markby, ]J. Sep. B 
i866.j 

The establishment of a huti'her'b ahop is 
not an indictable nuisance under s 290, but 
may become a nuisance if it be carried on in 
socn a way as to be oftensive to a section of 
the community, or without ducre^rd to the 
feeHnss of any class.—E esa t. Kekmoo, Panj. 
Rec.yNo 18 of 1867. 

In a case of jpubUc nuivance under s. 290 of 
the Penal Code, it must be proved that iii' 
jury, danger, or aDno^iince ha.s been caused 
either in regard to the enjoyment of property, 
or the exercise of a public right on the part 
of a portion of the community, or of any 
particular class of people. The fact that 
there is a special law to meet a particular of¬ 
fence (in this case, cattle-trespass) docs nut 
prevent the punishment of the offenders un¬ 
der the Penal Code, if an offence which could 
have been rightly punished under the Penal 
Code was cstab!ished.~ONO<>K.\M v. Lamrs- 
sor; WitBsriiRv Keb.va.pW. R. 70. Phear 
and Hobhouse, JJ, May 23, 1868.] 

TrtE sentence oi imprisonment passed in 
default of the payment of a fine inflicted 
undOT s. 2go of the Penal Code (for com¬ 
mitting a public nuisance] should be one of 
simple, not rigorous, imprihonment.— Rlv;. 
V. Santc Uin Lakii.wpa Kokr, 5 Bom. H, 
C. R. 45. [Couch, C.J., and Newton, J. 
June 17,1H6S. j 

Certain Hindus charged certain Muham¬ 
madans with nuisance, in that they had 
opened a cook-Hhop, and carried on their 
business in a manner calculated to give an¬ 
noyance. Disputes of this nature being fre¬ 
quent, the Magistrate ordered the shop to he 
closed, pending reference to a romnuttee uf 
respectable Hindus and Muhammadans of 
the city, in conjunction with whom he pre¬ 
pared and promulgated for ob«H*r\'atice hy 
Doth sects a set of rules, which included ruie'^s 
fov the nianagemenl of a Hindu temple and 
a Mahammadan mosque in the neighbour¬ 
hood. HHd that the Magistrate hod no au¬ 
thority to interfere in the management of the 
temple and mosque, and should hai'e con¬ 
fined himself tu deciding whether the sho]> 
complained of wa.*k or was not a luiisimcc; that 
that was a question which did nut depend 


entirely on the shop, being a cook sho^, or 
on beef being sold there (though that might, 
under certain circumstance.i, amount to a nui 
sance], but whether the business of the shop 
(m itself a lawful business] was or was not 
conducted in such a manner as to give an¬ 
noyance to the public in the vicinity.^AsoA 
Nund V. HosshiN Buksh, Panj. Rec., No. 
15 of 1868. 

A PROSTiTi TR, by visiting a dAk-bunga- 
low at the request ol a person slaying there, 
but agd'mst whom there is no evidence of any 
impropriety of speech, or gesture, or act, or 
that nVic had ucca^iuned annoyancu lo tht 
public generally, or to any persons who, in 
the exercise of their public right, were lodg¬ 
ing in the bungnluw, i.s not liable to be con¬ 
victed under s. 290 of the Penal Code a$ 
having committed a public nuisance.-* 
yiEEN f. Mvssumat Begi'm, 2 N.-W. P. 
349, [Tuinei, Offg. C.j., and TurnhuU, J. 
Aug. 18, 18703 

A ( oiriMON gaming-house is one which is 
kepi or used for profit or gam, and may con¬ 
stitute A public nuisance, but it cannot be 
htdd, ii. the absence of evidence of any ac¬ 
tual annoyance to the public, that every per¬ 
son who admits gamblers into his house, and 
all persons who game therein, arc guilty of a 
public niiiMnce within the meaning of s. 36S 
of the Ptnai Code.— Reg. v. Hal* Nag]i, 7 
Bom. H. C. R. 74. 'Gibbs and Melvill, JJ. 
Dec. I, * 87 o.j 

The petitioners, who filled up .1 portion of 
a ditrh or drain which formed part of a 
public way, and which belonged to the public, 
instead of being convicted of a nuisance 
punishable under s. 290, Penal Code, were 
convicted of criminal trespass. But inasmuch 
as they had not been sentenced to a heavier 
punishiricnt than might have been awarded 
if they had been convicted of a miisince, the 
High C oiirt declined to interfere —fjl TEH 
Matter of Roop.vakain Di'tt. 18 W R 3S. 
[Couch. C J.. and Ainslie, J. Aug. 2,1872,] 

The trial of 14 persons together charged 
with di.stinct offences (committing public 
nuisance) under .^s. 290 and 2gi of the Penal 
Code was ke.'d an irregularity calculated to 
prejudice the accused. Convictions quash¬ 
ed.—P ulkanki Rkddi V. Reg., 1. L. R., 5 
Mad. 20 [Innesand MtiUusami Ayyar, ]J. 
Feb. 34 . 1882.] 

A SENTENCE of rlgoroLis imprisonment in 
default of payment of fine for the offence of 
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nuisance under s. 290 of the Penal Coder is 
1^4 ].—Rug V, Yellauandu, 1 . L. R., 5 
Mad. 157. [Innes and Muttusami A/yar, JJ. 
Mar. 14, 1882.] 

Omission to fence a well on private ground 
within eight yards cf a highway, and open 
to it, IS not punishable as a public nuisance. 
--^UEEN w. Anthony, K L. R„ 6 Mad. 380. 
[Innes and Kcrnan, JJ, Keb. 23, 1883.] 

Certain Mahomedan inhabitants of a 
village erected, during the Muharram, a tem¬ 
porary shed on land forming part of the viU 
lage*sUe, and placed in the shed a religious 
symbol. They were convirtcd by a Magis¬ 
trate under & 290 of the Penal Cc^e of com¬ 
mitting a public nuisance, on the ground 
that their act was certain to cause annoyance 
to the Hindu inhabitants of the village, 
whose temples were in the vicinity, and wa.s 
therefore, calculated to lead to a breach of 
the public peace. HM that the conviction 
was illegal.— Muttouir^ v. Queen-Em¬ 
press, 1. L. R., 7 Mad. 590. i^l'urner, CJ., 

and Hutchins, J, Sep. 18, J864.] Referr^ 
to in Qtie€n~Empresi> v. By ramEdalji, 1 . 
L. R., 12 Bom. 437, in/ra \ and also in Queen- 
Empress v. Lakiuddin, 1 . L. R., 10 All. 44, 
in/ra. 

A PERSON Wilfully slaughtering cattle in a 
public street, so that the slaughter could be 
heard and seen by the passers-by, w'ould com¬ 
mit an offence punishable under s. 290 of the 
Penal Code. But where certain Mahom- 
edans, for a religious purpose, killed two 
cows before sunrise in a private compound 
partly visible from a public road, and the 
killing of one of the cows only was witnessed 
by one Hindu, held that the circumstances 
proved did not amount tu the commission of 
a public nuisance as defined in s. 268 of the 
Code.—mirrt v. Queen-Empress L. 
R., 7 Mad 590J referred to—Q ueen-Em- 
PKEss V. Z.^KJUUUiN, I. L. R , 10 All. 44 
^Brodhurst, J. June 22, 1887., 

The accused cutup, on his verandah, meal 
that was to be rooked for a dinner-party, ex¬ 
posing it to the sight of persons passing 
along the road, among whom were some 
Jains, whose temple Wiis close by. The Jams 
complained to the Magistrate that the ac¬ 
cused had made the air ofTensi\e, and caii.sed 
annoyance. The Magistrate found that the 
meat was not in an offensive state, but con¬ 
victed the accused of committing a publif. 
nuisance, under s. 268 of the Penal Code, on 
the ground that he had done an art by whirh 
several persons being Jains were muih an¬ 
noyed, it being a well-known fact that they 
had great repugnance to the killing of ani¬ 
mals of every sort. Held, reversing the con¬ 
viction and sentence, that in this case no real 


damage or injury was caused to t|w public or 
to the people in general dwelling in the vici¬ 
nity, and that it was a case of private rather 
than of public nuisance, and therefore not 
one falling within Che purview of the crimi¬ 
nal law. The applicant's act was an annoy¬ 
ance merely by reason of its hurting the feel¬ 
ings of the Jains who have a repugnance to 
the killing of animals, and did not constitute 
an offence under s. 291 of the Penal Code. 
Muttumira v. Queen^Empres$ ( 1 . L- R., 7 
Mad. 590) referred to — Qurbn-Emprbss v. 
Byram ji Ed.vlji, 1 . L. R«, 12 Bom. 437. 
^Birdw'uod and Parsons, JJ. Dec. 1, 1887.] 

Persons placing a bamboo stockade across 
a tidal navigable river for the purpose of 
fishing, although leaving in such stoi'kade a 
narrow opening for the passage of boats, 
which pa*tsage was, however, kept closed ex¬ 
cept on the actual passage of a boat, were 
charged, at the instance of a sub-divisional 
officer, with causing an obstruction under s. 
283 of the Penal Code. Held that, although 
it was doubtful whether s. 283 applied to the 
case, they had committed an offence under s. 
268 of the Penal Code, and were punishable 
under s. 290 of that Code.—I n the Matter 
OF Umesh Chandra Kar. 1 . U R., 14 Cal. 
656. _Petheram. C.J., and Beverley, J. July 
9, 1887.]. Considered and commented on in 
Ju§ful Das Dalai v. Queen^Empress, !. L. R., 
20 Cal. 665, in fra. 

The lessee of a house, who permitted 
disorderly people to use it for gambling, and 
thereby caused annoyance to the public, was 
convicted of an offence under the Penal Code, 
s. 290. It appeared, how'ever, that the ac¬ 
cused had not engaged the house with the 
object of letting it out as a gaming house. 
Held that the conviction was right — Qurbn- 
Emprkss V. Th.vndavab.am'du, I. L. R., 14 
Mad. 364. i^Muttiisami Ayyar and Wilkin- 

>on. JJ- Jan- 28, 1891.^ 

'J'he [iiere fact of an encroachment on a 
tidal navigable river does not necessarily 
amount to a public nuisance so as to render 
a person causing such encroachment liable 
to punishment under s. 200 cf the Penal 
Code, but there must be evidence that such 
encroachment causes one of the results speci¬ 
fied in s. 268. In the Matter of the Petition 
tit Vmfsh Chandra Kar fl. L. R., 14 Cal. 
656) con.sidered and commented on. The 
rule laid down in that rase, to the effect that 
any encroachment, however slight, on a Hdal 
navigable river, constitutes an offence under 
290, IS too widely stated. Each case should 
be determined on its oivn merits, and a deci¬ 
sion arrived at as tu whether the encroach¬ 
ment hab claused an obstruction or not. The 
petitioner was charged with having erettod a 
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jag io a ti4al navigable river, cunstructed of 
trees and dams, and thereby having uom- 
mlttwl ofiences under sa, 283 and 290 of the 
Penal Code, There was evidence to show 
that the jag was about 45 cubits long and 20 
cnblts broad, and that it was erected on the 
silted side of the river, where it was about 
300 hdts broad, and that it did not obstruct 
the ordinary navigatioo of the river. The 
lower Court held that the jag could not but 
cause an obstruction, and convicted the pcti' 
tioner under s. 383. HM that, as there was 
no evidence to show that the petitioner had 
caused any danger, obstruction, or injury tu 
any person in any public way or line of navi¬ 
gation, the conviction under that section 
(*ou 1 d not be sustained. Held, further, that 
he could not be convicted under s 290, as 
there was no evidence of any obstruction 10 
the ordinary navigation of the river.—J l'oai. 
Das Dalal v, Qu^pn-Khpukss, 1 L. R , 20 
Cal 665. Prinsep and Ameer A!i, JJ. Keb 
9,1893., 

On the nth August 1894, the District 
Magistrate promulgated an order prohibiting 
the people of the village of Thimkudika^al 
from using their biirning-gruunds situated on 
the southern bank of the Cauvery, and 
directing them to use other burning-grounds 


which had been provided. On the 1 itb May 
iSpSi certain persons, in defiance uf this 
order, cremated a corpse at the spot inter* 
dieted, and were convicted under ss, 188, 
390, Indian Penal Code, but the conviction 
under s. 188 was reversed on appeal. Held 
that, when persons entitled to use a particu* 
lar spot dedicated for the communal purpose 
of iTemation, use it for that purpose in a 
manner neither unusual nor calculated to ag> 
gravate the inconveniences necessarily in¬ 
cident to such an act as it is generally per¬ 
formed in this country, they cannot be con* 
victed of a public nuisance on the ground 
ihul their act caused material annoyance and 
discomfort to persons near the place on the 
occasion referred to. Held, further, that the 
order of the District Magistrate was not war¬ 
ranted by s. 143, Criminal Procedure Code, 
or by any other law, and must, therefore, be 
set aside— Queen-Empkcss v, Saminadha 
PiLLAi, [. L. R., 19 Mad. 464. [Siibrama- 
nia Ayyar and Davies, JJ. Aug. 13, 14, 35, 
1896 " 

Held that the soliciting for purposes of 
prostitution of passers-by on a public road 
IS nut a public nuisance as that term is de¬ 
fined in s. 26K of the Indian Penal Code.— 
yi’KES Emphesst' N\nni, i. L. R., 22 All. 
113. Kno.'c and Aikman. JJ. Nov. 6. 1899] 


291. Whoever repeats or continues a public nuisance, having been enjoin- prew. Mag. 
Continuance of nuisance cd by any public Servant who has lawlul authority to 1st 

after injunction to disiun- issue SUCh injunction IlOt tO repeat or continue such Cognizable. 

nuisance, shall be punished with simple imprison- fansISiI?.** 
ment for a term which may extend to six months, or with fuie, or with both. Not romp. 


Brkokk a conviction can be had of roni- 
mitting a publir nuisance under s. 2gi, there 
must be proof that thwe was .a previous ron- 
vlction of an offence, and an injunction by 
a public servant to desist from continuing 
such nuisance.— In tiik M \ttfr ok Mohesh 
CiiiiNDRR, 30 W. R. 55. Jackson and Mir- 
ter, JJ. May 21. 1873 ] 

The trial of 14 persons together charge<l 
With distinct offences tvommiiling public 
nuisance) under ss. 290 and 291 of the IVnal 
Code, was held an irregularity calculated to 
prejudice the accused. Conviciions ijuash- 
ed.—PuLtSANKi Reddi V. Rrg., i. L. R., 5 
Mad. 20. [Innes and Muttusami Ayyar, JJ 
Feb. 24, 1882.] 

To support a conviction under s. 291 of 
the Penal Code, there must be proof of 
an injunction to the accused individually 
against repeating or continuing the same par¬ 
ticular public nuisance, ll must be shown 
that the person convicted had, on some pre¬ 
vious occasion, committed the particular nui¬ 


sance, had been enjoined not to repeat or 
continue it, and had rcp&'ited or continued 
it. TViP authority iindfcT which a Magistrate 
can order or enjoin a person agnm.st repeal¬ 
ing or rontiniiiiig a public nuisance is s. 143 
of the Cnminul Procedure Code. It is the 
infringement of this order that is punishable 
under s 291 01' the Penal Code. What is 
I'ontemplated is an order addressed to a par- 
liriilar person. A Magistrate's power to deal 
witii pul}Ii>' niiisanees are contained in chaps. 
10 and II of the Crimin.al Procedure Code. 
Ch. 11 IS on!) properly applicable to tempo¬ 
rary orders in urgent cases It is only in 
such cases that an order may be made ex 
parte, and any exception is allowed to the 
general rule that it shall be directed to a 
particular individual. In such emergent 
cases an order may, under s. 144 of the Code, 
be directed to the public generally, when 
frequenting or visiting a particular place, to 
abstain from a certain act, but thU provision 
does not apply to a proclamation directed, 
not to the public generally, frequenting or 
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vislti^ 4 particular place, but to a portion of L Li R«i B AIL 99* tOlidfioUi }« Jaa, 151 
t^communitj.^QuEKN-CiMPRfissr. Jokhu, i886.] 

Pw. M«ff, 292* Whoever sells or distributes, imports or prints for sale or hire^ or 
drMu.irfist Sale, &c., of obscene books, wilfully exhibits to public view, any obscene book, 

pamphlet, paper, drawing, painting, representltioft, or 
figure, or attempts or offers so to do, shall be punished wiUi imprisonment of 
either description for a term which may extend to three months, or with fine, or 
with both. 

Exception ,—This section does not extend to any repiesentatton sculptured, 
engraved, painted, or otherwise represented, on or in any temple, or c n any car 
for the conveyance of idols, or kept or used for any religious purpose. 


or ond class. 
CoffnizaUe. 
Wamt 
Bailable. 
Not comp. 


Oitto. 


A CHARGE under ss. 292 and 294 of Ihc 
Penal Code should be made specIRc m regard 
to the representations and words alleged tu 
have been exhibited and uttered, and to be 
obscene; and the Magistrate, in convicting, 
should, in his decision, state distinctly what 
were the peu'ticuJar representations and words 
which he found on the evidence had been 
exhibited and uttered, and which he adjudged 
to be obscene within the merining of those 
sections. Where no such specific decision 
has been given, the High Court, when the 
case has been transferred under s. 14^. Act X. 
of 1875, may either try the cose or 

dismiss It, on the gruuiid that the M.igislrate 
has come lo no finding 011 which the convn*- 
tion can be sustained.—Ri v \.'i*h;\i)Ko- 


N vTn Hoss, I. L. R , t Cal. 356- [Phearand 
Marlcby, JJ. Mar 20, 1876 ] 

In interpreting the word “obscene'* in ss« 
292 and 293 of the Penal Code, the Courts 
may rightly follow v. Hicklin (L. R., 3 
Q. U 360), where Lord Cockburn, C.J., says; 
“ I think the test of obscenity is this, whether 
the tendency of the matter charged as ob¬ 
scenity i.s to deprave and corrupt those whose 
minds are open to such immoral influences, 
and into whose hands a publication of this 
sort may fall' Whether a publication is ob¬ 
scene IS a question of fact.—^ l'REN-Bmprkss 

’ll. Par\skk\m V'kshwant. I. L. R,, 20 Bom 
191. ].inlin(- iiiul Ranade, |J. Jan. 10, 
<SySj 


298* Whoever hds ia his possession any'such obscene book or other thing 
Having in possession ob- AS is niunlioned in the lasi preceiling section for the 
scene tw 'k, &c.j for sale or purpose of .sale, distribution, or public exhibition, shall 
exhibition* punished with iuipnsoniuent of either description 

for a term \vhich may extend to three months, or with fine, or with both. 


A BOOK may b*j obscene within the mean¬ 
ing of the Penal Code, although it cuntaiiis 
but a single obscene passage. The deleiu’e 
to a charge of ^elHng and distributing re tain 
obscene books was that they vveie >old and 
distributed in good faith in pro^M uiiun of a 
religious controversy lieht that thv cx.c(;s- 
sive obscenity of such books took away the 
protection which their rontioi'ersial nature 
might otherwise have afTurded them Alw» 
that the intention of the seller and distributor 
must be gathered from the character of thv 
matter containt*!] in such book^. As ho had 
chosen to sell and distribute w’hat wn-^ ob¬ 
scene, it must be presumed that he intimded 
the natural consequences of his art, namely, 
corruption of the minds and prejudice of the 


morals of the pubi.e. Ii was not sufficient for 
him to say that his intentions were good It 
was his public act that must be the test of his 
intentions. and, having done an unlawful act, 
it wns no answer tu .s.iy that he thought it 
lawful, ijitpivt V litcklin iL R , 3 0.1) 360) 
.^nd Sta le V /irtinnati \L R., 7 C- P. 
ru I towed At the conclusion of the trial of a 
person for the sale and distribution of obscene 
books, the Courc trying him ordered the de¬ 
struction of certain copies of such books, 
vuluntanly surrendered by Inin, under s 418 of 
tlu‘ Criminal Procedure Code i Act X of 1872). 

that such Court was not empowered by 
th.iL .section to make such an order 
7'. I \DEKMA.N, f. L. R , 3 All. 837. [Straight,). 
[line 3, 1881 J 


* For power to order the destruction of copiej of the thing in reipect of which a eon- 
victiou under s. 292 or s. 293 is had, see the new Code of Criminal Procedure (Act V* of 
1898) a, 521, 
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Chap, XIV.] 


PUBUC HEALTH, SAFETY, &c. [Secs. 294. 294A. 

Ik interpreting the word “ obscene ” in ss. whose minds are open to such immoral inftu- 
292 and 293 of the Penal Code, the Courts ences, and into whose hands a puUication of 
may rightly follow v. Hicklin (L R., this sort may fall." Whether a publication is 
3 O' 3 ^)' Lord Cockburn, C.f, obscene is a question of fact.—Q ueen-Em- 

says: “ I think the test of obscenity is this. pres.s v. Parashkam Yeshwant, I. L. R,, 20 
whether the tendency of the matter charged as Bom. 193. [Jardine and Ranade, JJ. Jan. 
obscenity is to deprave and corrupt those 10, iSgsil 


Obscene acts and songs. 294 * Whoever, to the annoyance of Others— 

{a) does any obscene act in any public place, or 

{d) sings. recilCvS, or utters any obscene song, ballad, or words in or near 
any ]}ublic place, 


Prew. Mflfa 
or Mag, of lit 
or snd clan> 
Cognfxable. 
Warrant. 
Bailable. 

Not comp* 


shall be punished with imprisonment oF either description for a term which 
may extend to three months, or with fine, or with both. 


A Magistrate, F. P., had convicted certain 
persons under s 294 for singing obsrcni* 
songs on a complaint rh.irglng them with re¬ 
peatingwhich Ihuiigli ofti n, :ire iiijf 
nlway.s obscene There briny nu CMileiHi 
that the lavnyti repeated by tin* .v nivd \v*Te 
obscene, the ronvit tiuns anil seiilemts wi-n* 
revelsed.—R ko.^-.II inl'imn Kkisiin \IJi 
4 Bum II C. R 25 Couch, C.J. .iml 
Newton. J Mar. fi, 18G7 

A cHakoi: under h, 2(j2 and 394 shonld be 
made specilir in regard to Ihc representations 
and Words alleged to h.ae been exhibited and 


uttered, and to be obscene; and the Magis¬ 
trate, in Convicting, should, in his decision, 
stale delimtely what were the particular 
represent.itioiis and wurds which he found on 
ili<‘ evidence had been exliibitcd and uttered. 
Wliert* iiu such sped lie decision has been 
rnine to. t)i(‘ High Court, when the rase has 
been traiish rred under Act X of 1S75, s. 147, 
iii.i) either try the cash dc novo, urdi.smiss it, 
on ihe gruimil that the .Magistrate has come 
to no finding on which the conviction can be 
susl.iinL-d.— kro. e, I’i'Rndronatji Doiss, 
1 L. R., I Cal. 356. ^Phear and Markby, JJ. 
M.ir. i). i6, 20. 1S76 ] 


294A.t Whoever keeps any otTice or place for the purpose of drawing any Any Mag. 

Keeoine lottery office. Government shall be punish- 

^ ^ ^ ed with imprisonment of either description for a term 

which may extend to six rnonllis, or with fine, or wiili both. Sanrtioa^ 


And whoever publishes any proposal to pay any sum, or lo deliver any 
goods, or to do or forbear doing anything tor the benefit of any person, on any 
event or contingency relative or applicable lo the dra'Aing of any ticket, lot. 
number, or figure in any such lottery, shall be punished with fine which may ex¬ 
tend to one thousand rupees. 


No charge of nn offence punish.ibh* undi r 
s, 294A shall be entertained hv any Cuiirt 
unless the prosecution be instiiutcd bv order 
of, or under authority from,the L0e.1l Go^'ern- 
ment,—Act XV'II. of 1870, s 14 

The sanction of the Loral Government is 
necessary before a charge for keeping a lot¬ 


tery-ofRce under s* ro, Art XXVJI. of 1870, 
can be instituied—Govr. c. Xg\ Cho, *5 
\\\ R 2. r> B I. R Ap. 98. Norman, 
Offy C J , and Loch, |. jan. 17, 1871.] 

Tiis expieision “ jn any such lottery" in 
par 1. 2. of V. 294A of the Penal Code means 
*■ any lottery not authorized by Government," 


* S. 294 hav been substituted for the original by the Indian Criminal Law Atncnd- 
merit Act (Ill. of 1S95), s. 3. 

t S> 294A has been inserted by the Indian Penal Code Amendment Act (XXVll, of 
1870), a. 10. ^ J . 

As to authority for instituting prosecutions under s. 294A, see the new Code of Cri¬ 
minal Procedure yAct V. of 1898), s. 196. 

Chaps. IV , V., and XXIll. of the Code apply to offences punishable under s. 294A««-* 
See the Indian Pena! Code Amendment Act (XXVll. of 1870), s. 13. 
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and indfldes a foreign lottery, pe wwd 
“ paWishtf ” w tho above paragraph includes 
both the person who sends a proposal as wll 
as the proprietor of a newspaper who prints 
the propo^ as an advertisement. The pro¬ 
prietor of a Bombay newspaper^ who pyb- 
fish^an adverti-sement in his paper, relating 


to a Melbourne lottery, wa;saccor^gl|’Md 
to be punishable under s. 294A of the Fenol 

Code.-~QuBBN-£HI>1tSSSV. MAMCHtfJT Ka- 

VA8JI Shafurji, 1. L. R,, 10 Bwn. ^4 [Na- 
nabhai Haridas and Wedderburit, Jf, 

18. 1885.' 


CHAPTER XV. 


Of Offences relating to Religion. 


Prew. Maff« 
or max* ^ rst 
or Mid cUm. 
Cognisabte* 
Summons* 
Bailable. 

Not comp. 


295. Whoever cle&troys, damages, or defiles any place of worship, or any 
Iniunngwdefiling place of object beld sacred by any class of persons, with the 
worship, with intent to insult intention of thereby insulting the religion 01 any class 
the religion of any class. of persons, Or with the knowledge that any class of 
persons, is likely to consider such destruction, damage, or defilement as an insult 
to their religion, shall be punished with imprisonment of cither description for 
a term which may extend to two years or with fine, or with both. 


R, A Hindu, had sexual intercourse with 
a woman within an enclosure surrounding 
the tomb of <1 Maliomedan Fakir. He was 
conneted under s 295 of the Penal Code. 
f/eld that, in the absence of proof that the 
place was used for worship or otherwise held 
sacred, the conviction was bad. and that it 
should be altered to a convirtion under s, 
397 of the said Code .—In re Ratna Mi’dai-i, 
1 . L. R , 10 Mad i2fi rMiittiisami Ayvar 
and Brandt, |]. Dec. 2y. j886] 

Thb word “ object " in s sg^ of the IVniil 
Code does not include animate objects. The 
killing of a row. therefore, in a public place 
is not an offence under this section.—Q i'HBN- 
EMPKe.s^ V. Imam Ali, I I. R.. 10 All 150. 
[Edge, C and Straight, Brodhurst, Tyr¬ 
rell, and Mahmood, ]]. Dec. 20, 1887 ] Fol¬ 
lowed in Homesh Chunder Sannyol \ Hiru 
Mcndal, I. L. R., 17 Cal. 852. infni 

The word “ object " in s. 295 of the Penal 
Code does not include animate objects'. A 
bull dedicated and set at large at the Sradha 
of a Hindu in accordance with religious 
usage is not an '* object '* within the mean¬ 
ing of that section. Where such an animal 
was killed by certain Mahomedans secretly, 
and at night in the presence of none but Ma- 
homedaas for the sake of the meat and value 


of the skin, held that no offence had been 
committed under s. 295 Quem^Empress v. 
Imam AU ( 1 . 1 . R.. JO All 150; followed' 
Held, further, that such a bull is not move* 
able property" within the meaning of ss. 
378 and 403, or “ property ” within the mean¬ 
ing of s 425 of the Penal Code, and could 
not therefore be the subject of theft, criminal 
misappropriation, or mischief The fact that 
such a bull receives some attention from the 
cowherd of the persons who stt it at liberty, 
and Is daily fed by him by direction of his 
employers, and is not iced for breeding pur¬ 
poses without their permission being Astced. 
i.s not ini onsi^teiit with a total surrender bv 
tho-ic who SCI it at liberty of all their rights 
aa proprietors Queen-Empress v Bandhxi 
li. R,, 8 AD. 51) followed. Queen Em- 
/ress V. Nalla (I, L R., ii Mad. 145) refer¬ 
red to and commented on For the purpose 
of construing a section of an Act, and ascer- 
Liining the intention of the Legislature, the 
Report of the Indian Law Commissioners 
or a Selci't Committee appointed to consider 
a Bill may be referred to Queen Empreas v. 
Karfick Chunder Das ll. L. R,, 14 Cal 721; 
followed.— Rom hSH Chunder Sannval v. 
Hibo Mondvl, I. L. R., 17 Cal. 852 [Nor¬ 
ris and Maepherson, JJ. Mar, 27,'and April 
15, 1890.] 


Ditto. 298. Whoever voluntarily causes disturbance to any assembly lawfully 

Disturbing religious a*tsem‘ engaged in the performance of religious worship or 
bly- religious ceremonies shall be punish^ with imprison* 

ment of either description for a term which may extend to one year, or with 
fine, or with both. 


A MASjiD was used by the members of a should be spoken in a tow tone of voiee; 
sect of Mahomedan.<i called the Hani6s, ac- While the Hanifis were at prayers, K, a Ma- 
cording to whose tenets the word “ amen " homedan of another sect, entered the rnasjtd. 


r 338 1 



Ciwi'. -XV<3 Of FENCES RELA TI^G ‘TO RELIGION^ [S^ 


aftd ttt tbA fsAasmt of tke p^yerB, acoordine 
to Ibtt teMto of his sect, called out " amen” 
^ Hf lo ^4 tone <d voicc> For this act he was 
coavi<Hied cd voluntary disturbing an as- 
semjbly Ctij^ed in religious worship, an of- 
l|^M pumahahle under s« 296 of the Penal 
CodOk The Full Bench (Mahmood, J., dis¬ 
senting) ordered the case to be re-tri(kl, and 
that, in re*trying it, the Magistrate should 
have regard to the following questions, name¬ 
ly: (i) Was there an assembly lawfully en¬ 
gaged in the performance of religious wor¬ 
ship y {a) Was such assembly, in fart, dis¬ 
turbed by the accused ? (3) Was such dis¬ 
turbance caused by acts and corduct on the 
part of the accused by which he intended to 
cause such disturbance, 01 which acts and 
corduet, at the time of such arts and conduct, 
he knew or believed to be likely to cause 
such disturbance ? //eld by Mahmood, J , 
that the discussion occasioned by the act of 
the accused having, presumably, taken place 
during the interval when the prayers wt-re 
not going on, the assembly was not at that 
time ‘‘engaged in the performance oF reli¬ 
gious worship,’’ and was not “disturbed 
within the meaning of s. 296 of the Penal 
Code; that, in reference to the terms of s. 
39 of the Cede, the accused did not disturb 
the assembly “ voluntarily; ' that he was 
justified by the Mahometan ecrlcsiasii* al 
law in entering the mosque, and joining the 
congregation in saying the word " amen ’ 
loudly if he thought fit, and his conduct foil 
within the purview of s. 79 of the Penal Code, 
and was, therefore, nut an offence under s 
396. Beatty v, Giilbaji/is (L. R., 9 Q. B. D, 


308) referred to. Also per Mahm<^ tfcvt' 
having regard to the guarantee given hv tile 
Legislature to S. 240! Act-VI, of 1871 {Bcmh 
gal Civil Courts Act), that the Mahomedkn 
law shall be administered in all questions re¬ 
garding “ any religious usage or Institution,’* 
the Court was bound, by s. 57 of Act L of 
1872 fEvidence Act), to take judicial notice 
of the Mahomedan ecclesiastical law, and the 
rules of that law need not be proved spe¬ 
cific evidence.— -Queen-Emphess RahZAN, 

1 L. R., 7 All 461. [Petheram, C.J., and 
Straight, Oldfield, Brodhurst, and Mahmood, 
JJ. Mar. 7, 1885 J 

The worship referred to in s. 296 of the 
Penal Code must be real worship and not a 
cloak for doing something else, and the as¬ 
sembly must be lawfully engaged in worship. 
If the ceremony is commenced by an act 
which is not lawful, it cannot be said that 
the persons engaged in it are lawfully en¬ 
gaged from the mere cincumstance cf their 
falling into a posture of worship, though such 
worship may be real As to whether a wor¬ 
ship IS real or nut, much must depend upon 
the ciTcumstani'es under which it is perform¬ 
ed. IW Banerjee, J—To coostitiite an of¬ 
fence under s 2Qfi of the Penal Code fi) 
there must be a roluntury disturbance caused; 
(2) the disturbance must be caused to an as- 
•jenibiy engaged in religious ^vorship or re- 
ligious ceremonies ; and (33 the assembly 
must be la^'/ully engaged in such worship 
or ceremonies, i.e., they must be doing what 
they have a right'to do.— Jaipal Gir v. 
Dm vRsupAi.A,. i. L R.. 23 Cal. 60. [Mac- 
pherson and Banerjee, JJ. Aug, 23,1895.] 


297. Whoever, with the intention of wounding the feelings of any person, Presy. 

Tresoassing on burial- OF of insulting the religion of any person, or with the " 
places, &c. knowledge that the feelings of any person are likely CogniiaWe, 

to be wounded, or that the religion of any person is likely to be insulted thereby, RaiSbie.*^ 

commits any trespass in any place of worship, or on any place of sepulture, *^®“**’* 
or any place set apart for the performance of funeral rites, or as a depositoiy 
for the remains of the dead, or offers any indignity to any human corpse, or 
causes disturbance to any persons assembled For the performance of funeral 
ceremonies, 

shall be punished with imprisoinneni ol either description for a term which 
may extend to one year, or with fine, or with both. 


Al B,C, and D. were co-owncrs of a plot 
of land in which they were accustomed lu 
bury their dead. A and B opened a sawpit 
close to the graves of D's relatives but did 
not disturb any of the graves //eld that 
they were wrongly convicted under s. *97 of 
the Penal Code.— /m Kh\]a Mohammad 
Hanin Khan, ]. L. R., 3 Mad. 178. [Turner. 
C.J.| and Hutchins, ), April 27, i88i.j 


IlKinihat persons who entered upon a 
burial place, and ploughed up the graves, 
were liable to be convicted of the offeikoe 
defined by s. 297 of the Penal Code, not¬ 
withstanding that their entry on the land 
was by the consent of the owner thereof <— 
Quekh-Emprkssv Surham, l.L R.. tSAU. 
39$. [Knox, ]. May 26.18^.1 
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jl88.* Whoever, with the deliberate intention of wounding the retigicws 
Uttering words, &c., with feelings of any person, utters any word or makes any 
deUterate intent to wound sound in the heating of that person, or makes any 
religious feeimgs. gesture in the «ght of that person, or places any oh* 

ject in the sight of that person, shall be punished with imprisonment of either 
description for a term w^ch may extend to one year, or with fine, or with both* 


Th£ Madra:j High Cuuit has ruled that 
the interpolation ut a forbidden chant in an 
authorial ritual atnou^t^ to an offence un¬ 
der the Penal Code.— N.^kasimhaCm ^rkiek 
V. Shree Krishna Lala Chekya, 2 Mad. 
Jur. 236. 

Certain Hindus, present at a caste din¬ 
ner, had sat down lu partake of the food 
which had been served to thorn, when cer¬ 
tain other members of the taste came, and, 
after telling those who were seated to move 
to another place, which they refused to do, 


threw down a shoe amongst the men who 
were sccited. The persons who threw the 
shoe were convicted of mischief, on the 
ground as their action had polluted the food, 
and had, from a Hindu religious point of 
view, rendered it unfit to be eaten. On re¬ 
ference by the Sessions Judge, it was held 
that this i*on\iclion was wrong 1 neither could 
the accused he convicted under s 298 or 
under s 504 of the Indian Penal Code on 
the facts found — KiNc.-EMi»EROR p, MOTi 

l\i., I 1. R.. 24 All. I55‘ Llllair, j. Nov, 
15 igoi. 


CHAPTER X\’1.T 

Of Offences affecting thk JIiman Body. 

Of Offnut^ ajjtdin^ Li/i\ 

REVOKY Ofc THE INDIAN LAW COM M ISSl USERS ON OStKNcES AGAINST THE DODV. 


The first class of offence^ against the 
body consists of those oftencts whirii affert 
human life: and highest in this first class 
stand those oifeni'es which fall under the 
definition of voluntary culpable homicide. 

This important part of the law appears lu 
us to require fuller explanation tlian alniust 
any other. 

This first point tu which we wish lu (,vill 
the attention of His Lordship in Count il is 
the expression, “omits what he is legally 
bound to do," in the definition of volunt.ir) 
culpable homicide These words, or other 
words tantamount in effect, frequently recur 
in the Code. \Vu think this the most coii- 


vt-nient plac'c tor explaining the reason which 
h.i> Jed Tis so often tu cnipJoy them. For, if 
that reason shall .ippear to be .sufiicient in 
c.isrs in whii'h Jiumaii life 15 concerned* it 
Will, a jorfutn, bu sufficient in other cases* 

Larly in the progress of the Code it be- 
r«TiTu; nci'ess:iry for us to consider the follow¬ 
ing question : When acts arc made punish¬ 
able on the ground that those acts produce, 
or .iro intended tu prixlucc, or are known to 
III. likely to produce, certain evd effects, to 
what extent ought omissions w'hich produce, 
vvhu'h tire intended to produce, or which aru 
known to be likely to produce, the same evil 
effects, to be made punishable' 


* Offences punishable under s. 298 are compoundable.—See the new Code of Critni* 
nal Procedure (Act V. of 1898), s* 345. As lu ihe stage ot proceedings at which no corn* 
position is allowed without the leave of the Court, see rl. 5 of s. 345 aforesaid. 

t As to duty to give infermation of offcnco'i punishable under s 302, 303, or 304. 
see the new Code of Criminal Procedure (Act V ol 1898J, .s. 44. See also (as to offences 
punishable under s. 30a or 304; s. 45 of the Code, and (.is to murder and culpable homi¬ 
cide not amounting to murderj s. 45 of the Code as amended for Burma by the Upper 
Burma Village Regulation (XIV. of 1887), s. 4> sind by the Lower Burma Village Act 
Act (III of 1889), s, 5. 

As to whipping in Upper Burma, for offences mentioned in ss. 302, 304, and 307,200 
the Burma Laws Act (XllL of 1898J, s 4 (j) (h) and Sch. li. 

As to punishment for offences under sa. 302, 304, 307, and 308 enquired into by a 
Council of Elders in a Punjab Frontier District or in Baluchistan, see the Punjab Fron-' 
tier Crimes Regulation (IV. of 1887), s 14. 
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RKPOKT OW THK lIVnlAN law COMMIS5IONEKS 


Twq tfaikig« we take to be evident: first, 
that some ot these omisaione ought to be 
{mfiifbod in exactly the same manner in 
which acts are punished; secondly, that ail 
these omissions ought not to be punished. 
Jt will hardly be disputed that a gaoler who 
voluntarily causes the death of a pnsoner by 
omitting to supply that prisoner with food, 
or a nurse who voluntarily causes the death 
of an infant entrusted to her care by omit¬ 
ting to take it out of a tub of water into 
which it has fallen, ought to be treated as 
guilty of murder. On the other hand, it will 
hardly be maintained that a man should be 
punished as a murderer because he omitted to 
relieve a beggar, even though there might be 
the clearest proof that the death of the beg¬ 
gar was the effect of this omission, and that 
the man who omitted to give the alms knew 
that the death of the beggar was likely to 
be the elTe<t of the omission, li will hard¬ 
ly be maintained that a surgeon ought to be 
treated as a murderer for refusing to go from 
Calcutta to Meerut to perform an operation, 
although it should be absolutely certain that 
this surgeon was the only person in India 
who could perform it, and that, if it were 
not peKormed, the person who required it 
would die. It is difficult to say whether 
a Penal Code which should put no orais- 
bions on the same footing with acts, or a 
Penal Code which should put all omissions 
on the same, footing with acts, would pro¬ 
duce consequences more absurd and re¬ 
volting. Thcro i.s no country in which 
either of these principles is adopted. Indeed, 
it IS hard to conceive how', if either were 
adopted, society r ould be held together. 

It is plain, ilicreforc, that a middle course 
must be taken. But it is not easy to deter¬ 
mine what that middle course ought to be. 
The absurdity of the two extremes is obvi¬ 
ous. But there are innumerable interme¬ 
diate points; and wherever the line of de¬ 
marcation may be drawn, it will, ue fear, 
include some cases w’hirh we might wi^kh to 
exempt, and will exempt some which we 
might wish to include. 

Mr. Livingston's Code provides that .'i 
person shall be considered as guilty of homi¬ 
cide who omits to save life, whu'h he could 
save without personal danger or pecuniary 
loss/' This rule appears to us to be open to 
serious objection. There may be extreme 
inconvenience without the smallest personal 
danger, or the smallest risk of pecuniary 
IosS| as in the case which we lately put of a 
snrgeon summoned from Calcutta to Meerut 
to peeform an operation. He may be offmd 
aUcii a lee that he would be a gauner by going. 


ON OFrSNCaS against the BOD\-^€ontd. 

He may have no ground to apprehend that 
he should run any greater perronal risk 
journeying to the Lpper Provinces than by 
continuing to reside in Bengal. But he 
is about to proceed to Europe immediatelyi 
or he expects some members of his family ^ 
the next ship, and wishes to be at the Pre¬ 
sidency to receive them. He, therefore, re- 
fu.ses to go. Surely, he ought not, for so 
refusing, to be treated as a murderer. It 
would be somewhat inconsistent to punish 
one man for nut staying lhrc±e months in 
India to save the life of another, and to leave 
wholly unpunished a man who, enjoying 
ample wealth should lefuse to disburse an 
anna to .save the life of another. Again, it 
appears to us that it may be fit to punish a 
person as a murderer for causing death by 
omitting an act which cannot be performed 
without personal danger or pecuniary loss. 
A parent may be unable to procure food for 
an infant without money. Yet the parent, 
if he has the means, is bound to turnish the 
infant with food ; and if, by omitting to do su, 
he voluntarily causes its death, ho may, with 
propriety, be treated as a murderer, A nurse 
hired to attend a person suffering from an 
infectious disease cannot perform her duty 
W'lthoiit running some risk of infection. Yet, 
^f she deserts the sick person, and thus volun¬ 
tarily causes hi.s death, we should be disposed 
to treat her as a murderer. 

We prunount'c with confidence, therefore, 
that the line ought not to be drawn where 
Mr. Livingston has drawn it. But it is with 
great diffidence that we bring forward our 
own proposition. It is open to objections: 
cases may be put in which it w'ill operate too 
severely, and cases in which it will operate 
too leniently: but we are unable to devise a 
better 

What ue p^opo^e i.s this, that where acts 
are made punishable on the ground that they 
have caused, or have been intended to cause, 
or have been known to l>e likely to cause, a 
curtain evil effect, omissions which have 
caused, which have been intended to cause, 
or which haie been know'ii to be likely to 
cause, the same effect, shall be punishable 
in the same manner: provided that such 
omissions were, on other grounds, illegal. 
An omission is illegal if it be an offence, 
if it be a breach of some direction of law, 
or if it be such a wrong as would be a good 
ground for a civil action. 

We cannot defend this rule better than 
by giving a few illustrations of the way in 
which it will operate. A omits to give Z 
food, and by that omission voluntarily causes 
Z’s death. Is this murder ? Under our rule it 
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is murder it A was Z'.s gaoler, directed by 
the law to furnish Z with food. It is murder 
if Z was the infant child of A, and had, there¬ 
fore, a legal right to su»tenanoe, which right 
a Civil Court would enforce against A. Jt 
is murder if Z was a bed-ridden invalid, and 
A, a nurse, hired to feed Z. U is murder if 
A was detaining Z in unlawful ronhnoment, 
and had thus contracted a legal obligation 
to furnish Z, during the continuance of the 
confinement, with necessaries, it is nut 
murder if Z is a beggar who has no other 
claini on A than that of humanity. 

A omits to tell Z that a river is swollen 
so high that Z cannot safely attempt to ford 
it, and by this omission voluntarily causes 
Z’s death. This is murder, if A is a peon sta¬ 
tioned by authority to warn travellers from 
attempting to ford the river. It is not murder 
if A is a guide who had contracted to cundiict 
Z. Jt IS not murder if A is a person on whom 
Z has no other claim than that of humanity, 

A savage dug fastens on Z. A omits to 
call off the dog, knowing that, if the dug 
be not called off, it is likely that Z viill be 
killed. Z IS killed. This is a murder in A 
if the dug belonged to A. inasmuch as hij* 
omission to take proper order with the dug 
is illegal. But if A be a mere passer-by. lU 
is not murder. 

We are sensible that, in sunieut ihe cases 
which we have put, our rule may appear too 
lenient. But we do not think that it can be 
made more severe without disturbing the 
whole order of soi'iety. It i:> true that the 
man, who, ha\ tng abundance of wealth, suf¬ 
fers a fellow-creature to die of hunger at his 
feet, IS a bad man—a worse man, probably 
than many of those fur whuni v\e have pru- 
vided \ery severe punishment. Hut ue arr 
tuiable to sec where, if we make surh a man 
legally punishable, w'e can draw the line, li 
the rich man who refuses to save a beggar's 
life at the cost of a little copper is a murder¬ 
er, is the poor man just one degree above 
beggary also to be a murderer if he omits tu 
invite the beggar to partake h].s hard-earned 
rice y Again if the rich man is a murderer 
for refie^irtg to save the b#*ggar'.s life at the 
rust Ilf a little copper, is he also to be a 
murderer if he refuses fo save the beggar's 
life at the cost of a thousand nipws - Sup¬ 
pose A tu be fully convinced that nothing 
can save Z‘s life unless Z leave Bengal, and 
reside a year at the Cape, is A, however 
wealthy he may be. to be punished as a mur¬ 
derer because he will not, at his own expense, 
vend Z to the Cape? Surely not. Yet it 
v^ll be difficult to say on what principle we 
CXn punish A lor not spending an anna to 


save Z’s life, and leave him unpunished for 
not spending a thousand rupees tp cave Z^s 
life. The distinction between a legal and 
an illegal omission is perfectly plain and in¬ 
telligible. But the distinction between a 
large and a small sum money is very far 
from berng so; not to say that a sum which 
is small to one man is large to another. 

The Mune argument holds good in the 
lase of the ford. It is true that none hut a 
very depraved man would suffer another to he 
druwiK^ when he might prevent it by a word. 
But if We punish such a man, where are wc 
to slop > How much exertion are we to re¬ 
quire 'r Is a person to be a murderer if he 
Joes nui go fifty yards through the sun of 
Bengal at noon in May in order to caution 
a traveller against a swollen river 'f Is he 
to be a murderer if he does not go a hundred 
yards-—If hedoCh not go a mile i-—'If hedoes 
not go ten .- What is the precise amount of 
trouble and inconvenience which he is tu 
endure’' The distinction between the guide 
who is bound to conduct the traveller as 
.srtft-Jy ris he can, and a mere stranger, is a 
clear distinction. But the. distinction bc- 
meon a stranger who will not give a halloo 
to save a man s life and a stranger who will 
not run a rnilo to wvc a man's life, is very 
far from being equally cleai. 

It is, indeed, most highly desirable that 
men .should not merely abstain from doing 
barm tu their neighbours, but should render 
aclive .services to their neighbour.v In geiie- 
r.'d, however, the penal laiv must content il- 
.self With keeping men from doing positive 
h.inn. .ind must leave to public opinion, and 
tfi the teachers of morality and religion, the 
office of furnishing men W'ith motives fgr 
doing pusitivo good, ft is evident that to 
attempt to punish men by law fur not ren¬ 
dering to others all the service which it is 
their dut\ to render to others would be pre¬ 
posterous We must grant impunity to the 
vast majority of those omissions which a 
benevolent mor.ality would pronounce re¬ 
prehensible. nnd mu.st content ourselves 
with furnishing .'uch iiinissiotis only when 
thi*yar<' distinguished from the rvai by soHiit 
t irnimstaiioe which marks them out as pe¬ 
culiarly fit objects tJ penal legislation. Now, 
no circumstance apjjears to us so well fitted 
to be the mark as the circumstance which we 
have selected. It will generally be found in 
the most atrocious cases of omission ; it will 
scarcely ever be found in a venial case ol 
omission; and it is more clear and certEin 
than any other mark that has occtured to ns. 
That there are objections to the line which 
we propose to draw, nw have admitted. Bot 
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tb#re iun lObjaotioDS to every Une which can 
igwdmwcity end some line mtist be drawn. 

The oext p<rint to which we wish to calt 
the attention of His Lordship in Council is 

unqualified use of the words to cause 
death'' in the definition of voluntary cul¬ 
pable homicide. 

We long considered whether it would be 
advisable to except from this deiinition any 
detscription of acts or illegal omis^iionb on 
the ground that such acts or illegal omis¬ 
sions do not ordinarily cause death, or that 
they caused death very remotely We have 
determined, however, to leave the clause in 
its present simple and comprehensive form. 

There is undoubtedly a great ditTerenre 
between acts which cause death immediately 
and acts which cause death remotely, be¬ 
tween ai'ts which are almost certain to r.uisc 
death, and acts which cause de:ith only undei 
very extraordinary circumstances liul that 
difference, we conceive, is a matter to be 
(‘OQSidertHl by (he tribunals when estimat¬ 
ing the HTet't (jf the evidence jn a particular 
cajw, not by the Legisldture in Iraming the 
general law. It will require strong evi¬ 
dence to prove that an act of a kind which 
very seldom causes death, or an act which 
has caubed death very reniutely, has actually 
caused death in a particular case It uill rc- 
ijuire still stronger evidence lo prove that 
such an ac( xvas conteinpl.ited by the ptr^on 
who did it as likely lu cause de;ith, Hut, if 
It be provtsl by salisfai t»>iy CMdence that 
death h.Ls been so caused, and has been 
caused Noluntanly, we see no reason for ex¬ 
empting the jiersun who caused it from the 
punishment of voluntary culpable honncidi 

Mr. Livingston, we observe, excepts from 
the definition of homicide casc.s in w'hich 
death is produced hy the effect of words on 
the imagination or the pa.ssions The rea¬ 
soning of that distinguished iurist has by no 
means convinced us that the distinction 
which he makes is well-founded Indeed, 
there are few parts of his Code wdiich ap¬ 
pear to tn» to hav'c bt.*en less happily execut¬ 
ed than this. His words are these' “The 
dciitructiou must be by the act iif another 
Therefore self-destruct ion is excluded from 
the definitiou. It must be operated by some 
act. Therefore, death, aklurngh produced 
by the operation of words on (he imagina¬ 
tion or the passions, is not homicide. But 
if wwds are used which are ciilculated to 
produce, and do produce, some act which is 
the immediate cause of death, it is homicide. 
A blind man or a .stranger in the dark di- 
rocted by words only to a precipice where 
he falls and is kill^, a direction verbally 


given to take a drug that it is known will 
prove fatal, and which has that effect, are 
instances of this modification of the rule." 

This appears to us altogether Incoherent. 

A Verbally directs Z to swallow a poisonous 
drug. Z swallows it, and dies. And this, 
says Mr. Livingston, is homicide in A.. It 
ccitainly ought to be so considered. But 
buw, uu Mr. l.ivingbton’s principles, it can 
1m' su considered, we do not understand. 

“ Homicide,” he says, “must be operated by 
an .act." Where, then, is the act in this case. 

Is it the .speaking of A ? Clearly not, for 
Mr. Livingston lays down the doctrine that 
speaking is not an act. Is it the swallow¬ 
ing by Z ■- Clearly not for the destruction 
of life, according to Mr. ]..ivingston, is not 
honiiridp unless it be by the act of another, 
and this swallowing is an art performed by’ 
Z himself. 

'i'he rensuiiabie course, in our opinion, is 
to consider speriking as an art, and to treat 
A xs guilty of voluntary culpable homicide, 
if. by .spt-aking, he has voluntarily caused Z’.s 
death, whether his words operated circuit¬ 
ously by inducing Z to .swallow poison, or 
directly by throwing Z into ronvuLsions. 

There will, indeed, be few homicides of 
this l.itter sort.^ It appears to iis that a ron- 
viriion. or even a trial in such a case, would 
Ih* an ol i‘xti'i'ini*l\' rare occurreiu'o. 

There would pr^ihably not be one such trial 
in ,1 century. U wfiiiM be most difficult to 
prove Vu the conviction of any Court that 
that death had really been the effect of ex¬ 
citement produced by words It would be 
still more difficult to prove that the person 
who spoke the words anticipated from them 
an effect w'hich, exi*ept under very peculiar 
circumstances, and on very peculiar consti¬ 
tutions, no vvords would produce. Still it 
seems to iis that both these points might be 
made out by overwhelming evidence; and, 
supposing them to be .so made out, we are 
unable to perceive any distinction between 
the cast ot him who voluntarily rause.s death 
in this manner, and the ca.se of him who voL 
iintarily causes death by means of a pisitol 
or a .sword. Suppose it to be proved to the 
entire convection ot a Criminal Court that Z, 
the deceased, was in a very critical state of 
health ; that A, the heir to Z's property, had 
been informed by Z's physicians that Z's re¬ 
covery absolutely depended on his being kept 
quiet in mind, and that the smallest mental 
excitement would endanger his life: that A 
immediately (poke into Z's sick room, and 
told him a dreadful piece of intelligence 
which was a pure invention; that Z went into 
fits, and died on the spot; that A had after- 
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wards boasted oi having cleared the way for 
hiiDself to a good property by this artifice. 
These things being fully proved, no Judge 
could doubt that A had voluntarily caused 
the death of Z; nor do we perceive any rea* 
son for not punishing A in the same man- 
ner in which he would faav'e been punished 
if he had mixed arsenic in Z’s medicine. 

Again, Mr. Uvingaton excepts from Ih^ 
definillon of homicide the case of a person 
who dies oi a slight wound which, from neg¬ 
lect, or from the application of impropfsr re- 
nwdieSi has proved mortal. We see no rea¬ 
son for excepting such cases from the simple 
general rule w'hich we propose. It will, in¬ 
deed, be in general more aiffiniU to prove 
that death has been caused fay a scratch than 
by a stab which has reached the heart; and 
it will, in a still gre.'iter degree be moredifil' 
cult to prove that a scratch was intended to 
cause death than that a stab was iiitendeil 
to cause death, both these points might 
he folly established Suppose such a case as 
the following. It is proved that A inflicted 
a slight wound on /, a child who stood be¬ 
tween him and a large property. It is pror- 
cd that the ignorant and superstitious ser¬ 
vants about Z applied the must absurd lenie- 
dies to the wound. It is proved that, under 
their treatment, the wound murtitied, and the 
child died. Letters from A to a confidant are 
produced. In those letters, A congratulates 
himself on his skill, remarks that he could 
not have inflicted a more severe wound with¬ 
out exposing himself to be punished as a 
murderer, relates with exultation the mode 
of treatment followed by the people who 
have charge of Z, and boosts that he always 
foresaw that they would turn the slightest 
incision into a mortal wound. It appears to 
us that, if such evidence were produced, A 
ought to be punished as n murderer 

Again, suppose that A makes a deliberate 
attempt to commit assassination. In the 
ncc of numbers, he aims a knife at the 
of Z. But the knife glances aside and 
inflicts only a slight wound. This happened 
in the rase of Jean Chatel, of Damien, of 
Guiscard. and of many other a.ssa5sins of the 
most desperate character In .such cases, 
there is no doubt whatever as to the inten¬ 
tion Suppose that the person who received 
the wound is under the necessity of expos¬ 
ing himself to a moist atmospnere imme¬ 
diately ahetwards, and that, in consequence, 
he attacked with tetanus, dies^ Here, 
again, howmxr .slight the wound, may have 
we are unable to perceive any good 
reason for not punishing A as a murder. 


We vrili only add that this provi^on of the 
Code of Louisdana appears to os pepnllarly 
liUsuited to a country in which, we have 
reason to fear, neglect and bad treatment 
are far more common than good medical 
treatment. 

The general rule, therefore, which we pro¬ 
pose is, that the question, whether a person 
has, by an act or illegal omission, voluntarily 
caused death, shall be left a ^stion of evi¬ 
dence to be decided by the Courts accord¬ 
ing to the circumstances of every case. 

We propose that all voluntary culpable 
homicide shall be designated as murder un¬ 
less it fall under one ui three heads. We 
are desirous to call the particular attention 
of His Lordship in Council to the law re¬ 
specting the three mitigated forms of volun¬ 
tary culpable homicide; and first to the law 
of manslaiighirr. 

We agree with the great mass of mankind, 
and with the majoriti o\ jurists, ancient and 
mudern, in thinking tW hutnidde committed 
m the sudden heat of passion, un great pro¬ 
vocation, ought to be punished, but that, in 
general, it ought not to be punished so se- 
Tix'ely as murder. It ought to be punished 
in order to teach men to entertain a peculiar 
respect fur human life ; it ought to be pun¬ 
ished in order to give men a motive for ac¬ 
customing themselves to govern their pas¬ 
sion ; and in some few cases, for wfucb we have* 
made provisions, we conceive that it Ought 
to be punished with the utmost rigour. 

In general, however, we wouVd not visit 
homicide committed in violent passion which 
had been suddenly provoked with the highest 
penalties of the law. We think that to treat a 
person guilty of such homicide as we should 
treat a murderer would be a highly inexpe¬ 
dient course—a course urhich would shock 
the universal feeling of mankind, and would 
engage the public sympathy on the side of 
the delinquent against the law. 

His Lordship in Council will remark one 
important distinction between the law as wc 
ha^'e framed it, and some other systems. 

Neither the English law nor the French 
Code extends any indulgence to homicide 
which is the effect of anger excited by Words 
alone. Mr. Livingston goes still further; 
** No Words whatever,’' says the Code of 
Louisiana, *' are an ad^uaie cause, no ges¬ 
tures merely sKowing dnlavui or contempt, 
no asaault or battery so slight as to show that 
the intent was not to inflict great bodily 
harm." 
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Ws gmtty doubt whether any good reason 
OMi bo for Ms distinction. It is 

an i^isputeble fact that gross insults by 
Vfords or gesture have as great tendency to 
^ove many persons to violent passion, as 
dangerous or painful bodily injuries. Nor 
dpes it appear to us that passion excited by 
insult is entitled to less indulgence than pas¬ 
sion excited by pain. On the contrary, the 
circumstance that a man resents an insult 
mofFO than a wound is anything but a proof 
that he is a man of a peculiarly bad heart. 
It would be a forltinate thing for mankind 
if eveiyr person felt an outrage wliich left a 
stain upon his honour more acutely than .in 
outrage which luidfractured one of his limbs. 
If so, why should we treat an offence pro¬ 
duced by the blameable excess of a feeling, 
which all wise Legislators desire to encour¬ 
age, more severely than we treat the ^ame- 
able excess of feelings certainly nf;t more 
respectable ? 

One outrage i^hich wounds only the honour 
and the affections is admitted by Mr, Living¬ 
ston to be an adequate provocation *‘A 
discovery of the wife of the accused, in the 
art of adultery with the person killed is an 
adejjuate cause " The l.iw ot hTanre, the law 
of England, and the Mnhomedan law arc .ilso 
indulgent to homicide committed under such 
circamstanres. We must own that wo can 
see no reason for making a distinition be¬ 
tween this provocation and many other pro¬ 
vocations of the siime kind. We cannot con¬ 
sent to lay it down as an universal rule that, 
in all cases, this provocation shall be consi¬ 
dered as an adequate provocation. Cirnim- 
Ktanres may easily be conceived which would 
satisfy a Court that a hu'^band had, in such a 
case, acted from no feeling of wounded honour 
or affection, but from mere brutality of na¬ 
ture, or from disappointed cupidity On the 
Other hand, we conceive that then* are many 
eases in which as much indulgence is due to 
the excited feelings of a father or a brother 
as to those of a husband That a worthless, 
unfaithful, and tyrannical husband should bo 
guilty only of mrinslaughter for killing the 
paramour of his wife, and that an affocLionatc 
and high-spirited brother should he guilty 
of murder lor killing in a paroxysm of rage 
the seducer of his sister, appears to us in¬ 
consistent and unreasonalde. 

There is another class of provocations 
which Mr. Livingfston does not allow to l>e 
adequate in law, bat which have been, and, 
while human nature remains unaltered, will 
bet adequate in fact to produce the most 
tremendous effects. Suppose a person to 
take indecent liberties with a modest female 


in the prince of her fathert ber biietbhiv 
her husband, or her lover. Soeb an iiwwlt 
might have' no tendency to csoae 
danger; yet history tells us what effects have 
followed from such assaults. Such an as¬ 
sault produced the Sicilian Vespers. Such 
an assault called forth the mmorable blow 
of Wat Tyler. It is difficult to conceive kny 
class of cases in which the intemperanOe 
of anger ought to be treated with greater 
lenity. So indeed, should we bn fVdm 
ranking a man who acted like Tyler with 
murderers that we conceive that a Jti«ge 
would exercise a sound discretion in sen¬ 
tencing such a man to the lowest punishment 
fixed by the law for manslaughter. 

We think it right to add that, though in 
our remarks on this part of the law we have 
used illustrations drawn from the history and 
manners of Europe, the arguments which we 
have employed apply as strongly to the state 
of society in India as to the state of society 
in any part of the globe. There is, perhaps, 
no country m which more cruel suffering is 
inflicted, and more deadly resentment called 
forth, by injurii-s which affect only the men- 
i.il feelings 

A person, wliu should offer a gross insult 
to the Mahumedan religion in the presence 
of a zealous professor of that religion, who 
should deprive some high-born Rajpoot of 
hi.s caste, who should rudely thrust his head 
into the covered palanquin of a woman pf 
rank, would probably mo^v: those whom he 
insulted to more violent anger than if he hpd 
caused them some severe bodily hart. That 
on these subjects our notions and usages dif* 
Cei from theirs is nothing to the purpose. 
We are legislating for them; and though we 
may wish that their opinions and feelings 
may undergo a considerable change, it is our 
duty, while their opinions and feelings re¬ 
main unchanged, to pay as much respect to 
those opinions and feelings as if we partook 
of them W’e are Jcgi.-ilating for a country 
where many men, and those by no means the 
worst men. prefer death to the loss of caste; 
where many women, and those by no misaiis 
the worst women, would consider themselves 
as dishonoured by exposure to the gase of 
strangers;and tu legislate for such a coun¬ 
try as if the loss of caste, or the exposure of 
a female face, were not provocations of tilie 
highest order, would, in otir opinion, be pa- 
just and unreasonable. 

The second mitigated form of voluntary 
culpable homicide is that to which we have 
given the name of voluntary culpaJbAe homi¬ 
cide by consent. It appears to us that this 
description of homicide ought to be punish- 
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a4f that it ought not to be punished so 
sevardf as murder. We have elsewhere 
given our reasons for thinking that this de¬ 
scription of homicide ought to be punished. 

Our reasons for not punishing it so severe¬ 
ly as murder are these* In the first pl.ice, 
the motives whirh prompt men to the com- 
mission of this offenre are generally far more 
respectable than those which prompt men to 
the commUsion of murder. Sometimes it is 
the effect of a strong sense of religious duty, 
sometimes of a strong sense of honour, nut 
unfTe<)ueDtly of faumantty. The soldier who, 
at the entreaty of a wounded comrade, puls 
that comrade out of pam, the friend who 
supplies laudanTiin to a person suffering the 
torment of a lingering disease, the freed man 
who in ancient times held out the sword th.^t 
his master might fall on it, the high-born 
native of India who stabs the females of his 
family at their own ezitreatr in order to save 
them from the licentiunsness of a band of 
marauders, w'ould, except in Christian socie¬ 
ties, scarcely be thougiit culpable, and even 
in Christian sorietier» w’t>uid iit»t be reg.-irded 
by the public, and ought nof ro Iw irertti'd by 
the law, .“is assasMn^, 

Again, this crime by no intMiis prodm'- 
live of so much e\il lo the roimnuntty ^l^ 
murder. One evd ingredient of the utmost 
importance is altogether wanting tu the of¬ 
fence of voluntary culpable homicide by con¬ 
sent. It does not produce genera) insecuri¬ 
ty. It does not spreJid terror through societv 
When we punish murder with mu h signal se¬ 
verity, we have two ends in view One end is 
that people may not htr murdered Another 
end IS that people nia\ nut live in constant 
dread of beingmurdered. This second end is 
perhaps the more important of the two Kur. 
if assassination were left unpunished, rhe 
number of per.vons assassinate would pro¬ 
bably bear a very small proportion to the 
whole population. But the life of ci’cry hu¬ 
man being would be pa.ssed in constant anxi¬ 
ety and alarm. This property of the offence of 
mutder is not found in the offence of volun¬ 
tary culpable homicide by con‘s<'nt. Kvery 
man who has not given his con.sent to be pni 
to death is perfectly cpnam that this latter of¬ 
fence cannot at prcLsent be cummittt'd on him. 
and that it never will be committed, unless he 
shall first be convinced that it is his interest 
to consent to it. We know lhat two or ihrcf* 
midnight assassinations are sufficient to keep 
a city of a million of inhabitants in a state of 
CQnstemation during several weeks, and to 
caoae eveiy private family toUy in arms and 
watchmen s rattles. No number of .suieide'., 
at of homicides committed with th<* unexiort- 


ed consent of ihe person killtsd, could possU 
Uy produce such alarm among the jmmvom. 

The distinction betw'ccn miirdtf and vol¬ 
untary culpable homicide by consent has 
never, as far as we are aware, been recogniE- 
I'd by any Cixle in the <li.*5tmrt manner In 
which we propose to recognize it. But it 
may lie tr.rocd in the laws of many oouittries, 
and often, when neglected by those who have 
framed the laws, it has had a great effect on 
the decisiiins of the tribunals, and particu¬ 
larly on thu derisions of tribunals popularly 
composed. It may be proper lo observe that 
the burning uf a Hindu widow by her own 
consent, though it is now, as it ought to be. 
an offence by the Regulations of every Pre- 
sidenty, i.s in no Presidency punished as 
murder 


( riCvHI.b lUlMlClUt: AKtl .\BOKllON. 

riu* third mitigated furm of vuluntary cul- 
pabii- homu’ide Is rhar ivhirh wc have desig¬ 
nated as Yolnntary culpable homicide in dc- 

iVncf 

W'l haw Ix'fii forced to h‘avc the law oti 
tin* siibjvi'i (jf privatf dt-fcncf, as wc have 
clM-ttlirre said, m an nusatisfartoTV state, 
anil though we hope anil Ix-dicve that it may 
be i^reatU* improvt^, w»- fear that if must nf* 
wd\s continue to be one of ihe least precise 
parts (if ever;- •iystem of jurisprudence. Thai 
portKJii uf ihc law of homicide which we are 
now eonMdenng i.s cloMzly connected with 
tlif law ot pnt.tte defence, and must neecs- 
'-nrily part,ike ot the imperfections of Ihe law 
of privite di'fem e Uvit wherever the limits 
<fi rhr right of private defence may be placed, 
and with whatever degree of accuracy they 
may U* marked, we are inclined to think thftf 
ii Will alwjy> In? expeilienl to m:ikc a wpa- 
lation between murder, and what w’c have 
designated as lolunUfy culpable homicide 
1/1 dcfenci*. 

The chief reason for making this separa¬ 
tion is that the Uw itsidf invites men to the 
verv MTge of the nime which we have de- 
-,igru*edl .is volunt.iry i ulpable homicide in 
defence. Ji pruhfhits oich homicide indeed. 
Blit It .oithoriyes acts which lie x'ery near lo 
such homicide And this circumsUnce* w 
think, greatly mitigati^s the guilt of Nurh 
homicide. 

That a nvin who deliberauly kilW another 
in order tu prevent that nthor from putting 
his nose should be allowed to go absolutely 
unpunished would be dangerotts. The 
t.iw punishes and ought to paninh «ueh kilt¬ 
ing. But We cannot think that the Jaw ought 
to piini<<h kilUng as murder. For the nw 
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itself hits encouraged the slayer to inflict on 
the assailant any harm short of death which 
may bo necessary for the purpose of repeU 
Utig the Outrage—to give the assailant a cut 
wmi a knife across the fingers which may ren¬ 
der his right hand useless to him fur life, or 
to hivi bim downstairs with such force .is to 
break his leg. And it seems difficult to con¬ 
ceive that circumstances which would be a 
full justification of any violem^e short ol ho¬ 
micide sbcjtdd nut be a mitigation of the guilt 
of homicide. That iman should be merely 
exercising a right by fraciuring the skull and 
kncnrking out the eye uf an .assailant, .'ind 
should be guilty of the highest crime ni the 
Code if he kills the asstiUanl—that there 
should be only a single step between perfect 
innocence and murder, between perfect im¬ 
punity and liability to capital punishment— 
seems nnrca*ti>nab}e In a rase in which the 
law’ itsielf empowers an individual to infli<t 
any harm short of death, it ought hardly, we 
think, to visit him wath thr highest punish¬ 
ment if he inflicts death. 

It IS to be rortiidered also that the line i» 
tween those aggressions which it is lawtul to 
repel by killing, and tho'.e which it is not 
lawful so to repel, i** in our C(.>dt‘, and must be 
in every Code, lo a great extent, an arbitrary 
line, and that many individual lases will tall 
on one .side of that line uhicii. il ui had 
Iramed the hiw with a view to iho'.c 
alone, we should place on the other Thus, 
we allow a man to kill if h(* has no other 
means of preveriling an ini cnduir\ from buin- 
itig a house, and do not allow him to kill 
for the purpose of preventing the rommis¬ 
sion of a simple theft. Hut a house may be a 
wretched heap of mats and thatch, propped 
by a few bamboos, and not worth altogether 
twenty rupees A simple theft may deprive 
ti man uf -i pocket-book which contains bills 
to a great .imoiint the savings of a long and 
laborious life, the sole dependence of .i large 
family- That in th<‘s«- r.ases the man who 
kills the incentlian' should be pronounced 
guiltless of any offence, and that the man 
who kills the thief should be sentenced to the 
gallows, or, if he is tr^^ated with the utmost 
letiily which the Courts can show, to perpe¬ 
tual transportation or imprisonment, would 
be generally rondeinntxi as a shw'king injus¬ 
tice. \Vc are, iherelore, clearly of opinion 
that the offence which we have designated 
as voluntary culpable homicide in defence 
ought to be distinguished from murder in 
huch a manner that the Courts may have il 
in their power to inflict a slight or a merely 
nominal punishment on acts which, though 
not within the letter of the law which au¬ 


thorizes killing in %If-defencc, are yet with¬ 
in the reason of that law. 

We have hitherto been considering the 
law of voluntary culpable homicide. But 
homiride nriRy be culpable yet not voluntary. 
There will probably be little difference of 
opinion as to the expediency of providing a 
punishment tor the rash and negligent caus¬ 
ing of death. Rut it may be thoi^ht that we 
have dealt too leniently ny the offender who, 
while committing a crime, clauses death 
which be did nut intend to cause, or know 
himself to be likely to cause. 

The \nw as we have framed it differs widely 
from the fCiiglish law “ If,” says Sir William 
Black>toiie, ” one intends to do another fe¬ 
lony, and undesignedly kills a man, this is 
murder ;" and he gives the following illustra- 
Mon of the rule *' If one gives a woman with 
child ,1 medicine to produce abortion, and it 
operates so violently as to kill the woman, 
this is murder in the person who gave it-’' 

rnder ihe provisiun.s of our Code, this 
I ase would be very d'fferently dealt with ac¬ 
cording to circumstances If A kills Z by ad¬ 
ministering afx)rtives to her with the know¬ 
ledge that tiicsc abortives are likely to cause 
her death, he is guilty of voluntary culpable 
homicide, which will be volunta’-y culpable 
homicide by consent if Z agreed to run the 
risk, and murder, if Z did not so agree, if 
A (Mu>.e.s miscarriage to Z, not intending to 
(Musr Z's death, iiut thinking it likely that 
he ^hall cause Z s death, but so rashly or 
negligunily as to cause her death. A is 
guilty of culpable homicide not voluntary, 
and will be liable to the punishment provia- 
rd for the causing of miscarriage, increased 
hv iniprisonmeiii for a term not exceeding 
\car^. f.astly, if A took such precautions 
that then' was no reasonable probability that 
Z s death ivuiild be caused, and if the medi¬ 
cine wen.’ rendered deadly by some accident 
uhu’h no human sagacity could have fore¬ 
seen, or by some peculiarity in Z’s constitu¬ 
tion, such as there? was no ground whatever 
to expect A will be licible to no punishment 
whatever on account of her death, but will, 
ol e-uursc, be liable to the punishment pro¬ 
vided for c.t'iusing miscarriage. 

It may be proper for us to offer some ar¬ 
guments in defence of this part of the Code. 

It will be admitted that, when an act is in 
itself innocent, to punish the person who 
does it, because bad consequences which no 
human wisdom could have foreseen have fol¬ 
lowed from it, would be in the highest 
degree barbarous and absurd 
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A pilot is navigating the Hooghly with the 
utmost care and skill: he directs the vessel 
against a sand bank which has been recently 
formed, and of which the existence was alto¬ 
gether unknown till this disaster. Several 
o! his passengers are consequently drowned. 
To hang the pilot as a murderer on account 
of this misfortune would be universally al¬ 
lowed to be an act of atrocious injustice. 
But, if the voyage of the pilot be itself a high 
offence, ought that circumstance alone to 
turn his misfortune into a murder ? Sup> 
pose that he is engaged in conveying an 
offender beyond the reach of justice, that 
he has kidnapped some natives, and is 
carrying them to a ship which is to convi'y 
them to some foreign slave colony, that he 
is violating the Iaw» of quarantine at a time 
when it is of the highest importance that 
those laws should be strictly observed, that 
he is carrying supplies, deserters, and inteJlj- 
genco to the enemies oi the State. riie 
offence of such a pilot ought, undoubtedly, 
to be severely punished. But to pronounce 
him guilty of one offence, bei'au.sc a mis¬ 
fortune b^cl him while he was committing 
another offence^tu pronounce him the mur¬ 
derer of people whose lives he never meant 
to endanger, whom he was doing hi^ best 
to carry .safe to their destination, and 
whose death has been purely accidental—is 
surely to confound all the boundaries ol 
crime. 

Again, A heaps fuel on a lire, not in :in 
imprudent manner, but m such a manner 
that the chance of harm is not worth ron.si- 
dering. Unhappily the flame bursts out 
more violently than there was reason tu ex¬ 
pect. At the same moment a sudden piifl 
of wind blows Z's light dress towards 
the hearth. The dress catches fire, and Z 
is burned to death. Tu punish A ,is a 
murderer on account of such an unhappy 
event would be senseless cruelty. Hut su})- 
pose that the fuel which caused the flame to 
burst forth was a will, which A was trauclu- 
lently destroying. Ought this rircumst.ini'e 
to make A the murderer of Z V We think not. 
P'or the fraudulent destroying of wills, wc 
have provided, in other parts of the C'ode. 
punishments which we think MifHi'ient It 
not sufficient, they ought to be made so 
But We cannot admit that Z's death has jm 
the smallest degree, aggravated A's uflence, 
or ought to be considered in apportioning 
A's punishment. 

To punish as a murderer every man who, 
brhile committing a heinou.s offence, causes 
death by pure misadventure, is a conrse 
which erioently adds nothing to the secu¬ 


rity of human life. No man can so con" 
duct himself as to make it absolutely certain 
that he shall not be so unfortunate as to 
(‘ause the death of a fellow-creature. The 
utmost that he can do is to abstain from 
every thing which is at all likely to cause 
death. No fear of punishment can make him 
do more than this, and therefore to punish 
a man who h;is done this c.an add nothing to 
the security of human life The only good 
ufFecit which such punishment can produce 
will be to deter people from committing any 
of tlio.se offences which turn into murders 
what arc in themselves mere accidents. It 
is, in fact, an addition to the punishment of 
lliose offences, and it is an addition made 
in the very worst way. For example, hun¬ 
dreds of persons m some great cities are 
in the habit of picking pockets. They know 
that they are guilty ot a grciit offence. But 
it ha.s never oi'curred to one of theirii nor 
would it occur to anv rationaJ man, that they 
•ire guilty of an offence which endangers 
life. I hi happily one of these hundreds at¬ 
tempts to take the purse of a gentleman who 
h.i.s H loaded pistol in his pocket. The thief 
tciurhes the trigger ■ the pistol goes off: 
the gentleman is shot dead. To treat the 
case of thi.*; pirk-po<'ket differently from 
tli.it c,f the numerous pirk-pockets who steal 
under exactly the same circumstances, with 
exactly the s.imc nitentioris, with no less risk 
of causing death, with no greater care to 
avoid c.'nisiiig death—lo send them to the 
lioiisc of correction as thieves, and him to 
the gallows as a murderer—appears to 11s an 
uuri'.isonahU: course. If the punishment 
foi stealing from the person be too light, let 
It he increased, and let the increase fall alike 
on all thi* oPfemUrs. Surely the worst mode 
of increasing the punishment of an offence 
IS to provide that, besides the ordinary pun¬ 
ishment, e\ery offender shall run an exceed- 
mgly small risk of lieing hanged. The more 
nearly the ainounl of punishment can be 
redutijJ to a certainty the better. But, if 
chance is tu bo admitted, there are better 
wa^s of (idiMitting it. It would be a less 
ivipncjous, and therefore a more salutary, 
course to provide that every fiftieth or every 
liMiidredth thief seler ted by lot should be 
hanged, than to provide that every thief 
^luulI(l be hanged who. while engaged in 
stealing, should nicet with an unforeseen 
misfortune such as might have befallen the 
most virtuous man while performing the 
most virtuous action, 

Wc trust that His Lordship in Council 
will think that we have judged correctly in 
proposing that, when a person engaged in 
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the commission of an offence causes death 
by pure accident, he shall suffer only the 
punishment of his offence without any ad> 
dition on account of such accidental death. 

When a person engaged in the commission 
of an offence causes death by rashness or neg¬ 
ligence, but without either intending to causa 
death, or thinking it likely that he shall cause 
death, we propose that he shall be liable to 
the punishment of the offence which he was 
engaged in committing, superadded to the 
ordinary punishment of involuntary culpa¬ 
ble homicide. 

The arguments and illustrations which we 
have employed for the purpose of showing 
that the involuntary causing of death with¬ 
out either rashness or negligence ought, un¬ 
der no circumstances, to be punished at all, 
will, with some modifications which will read¬ 
ily suggest themselves, serve to show that 
the inv'oluntary causing of death by rashness 
or negligence, though always punishable, 
ought, under no circumstance.s, to he pun¬ 
ished as murder. 

It gives us great pleasure to observe that 
Mr. Livingston’s provisions on this subject, 
though in details they differ widely from ours, 
MTe framed on the principles which we have 
here defended. 

We wish next to call the attention of His 
Lordship in Council to clauses 308 and 309. 
These clauses appear to us absolutely ne¬ 
cessary to the completenessot the Code. We 
have provided, under the head of bodily hurt, 
for cases in which hurt is inflicted in an at¬ 
tempt to murder: under the head of assaults, 
for assaults committed in attempting to mur¬ 
der ; under the head of crmiiiial trespass, for 
some criminal trespasses committed in order 
to murder. But there will still remain many 
atrocious and deliberate attempts to murder 
which are not trespasses, which are not as¬ 
saults, and which cause no hurt. A, for ex¬ 
ample, digs a pit in his garden, and conceals 
the mouth of it, intending that Z may fall in 
and perish there. Here A has committed no 
trespass, for the ground is his own , and no 
assault, for ho has applied no force to Z. He 
may not have caused bodily hurl, fur Z may 
have received a timely caution, or may not 
have gone near the pit. But A’s crime is 


evidently one which ought to be punished 
as severely as if he had laid hands on Z with 
the intention of catting his throat. 

Again, A sets poisoned food before Z. 
Here A may have committed no trespass, 
for the food may be his own ; and, if so« he 
violates no right of property by mixing ar¬ 
senic with it. He commits no assault, for he 
means the taking of the food to be Z's volun¬ 
tary act. If Z dues not swallow enough of 
the poisoned food to disorder him, A causes 
no bodily hurt. Yet it is plain that A has 
been guilty of a crime of a mo.st atrocious 
description. 

Similar attempts may be made to commit 
voluntary culpable homicide in any of the 
three nnitigated furnns A, for example, is 
excited to Muleiit passion by Z, and tires a 
pistol intending to kill Z. U the shot proves 
fatal, A w'il! be guilty of manslaughter; and 
he surely ought nut to be exempted from all 
punishment if the bail only grazes the in¬ 
tended \iclini. 

it is to meet cases of this description that 
clauses 308 and 309 are intended. 

With reS[>ecl to the law on the subject of 
abortion, we think it necessary to say only 
that w'e entertain strong apprehensions that 
this or any other law on that subject may, in 
this country, be abused to the vilest pur¬ 
poses. The charge of abortion is one which, 
even where it is not substantiated, often 
leaves a stain on the honour of families. The 
power of bringing a falstf arensation of this 
description is, therefore, a formidable engine 
in the hands of unprincipled men. This 
part of the law will, unless great care may be 
taken, produce few convictions, but much 
misery and terror to re.spcctablc families, and 
a large harvest of profit to the vilest pests of 
society- We trust that it may be in our power 
in the Code of Procedure to lay down rules 
which may prevent such an abuse. Should 
we not be able to do so, we are inclined to 
think that it would be our duty to advise His 
Lordship in Council rather to .suffer abortion 
where the mother is a party to the offence, to 
remain wholly unpunished, than to repress it 
by pro\ isions wliic'h would occasion more 
suffering to the innocent than to the guilty 


290. Whoever causes death by doing an act with the iatention of causing 
r I ki.. k ' M death, or with the intention of causing such bodily 

u pa omici e. injury as is likely to cause death, or with the know¬ 

ledge that he is likely, by such act^ to cause death, commits the offence of cul¬ 
pable homicide. 
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1 

(ATr) A lays sticks and turf over a pit, with the intention of thereby causing deatfci ^ 
with the knowledge that death is likely to be thereby caused. Z, believing the grottad to 
be firm, treads 00 it, falls in, and is killed. A has comnaitted the offence or culpable 
homicide. 

(&.) A knows Z to be behind a bush. B doe^ not know it. A, intendiog to toUiOj 
or knowing it to be likely to cause Z‘s death, induces B to fire at the bush, B fires, bod 
kills Z. Here B may be guilty of no offence A has committed the offence of culpa* 
ble homicide. 

(r.) A. by shooting at a fowl with intent to kill and steal it, kills B, who is behind a 
bush, A not knowing that he was there Here, although A wa^ doing an unlawful act, 
he was not guilty of culpable homicide as he did not intend to kill B, or to cause death 
by doing an act that he knew was likely to cause death. 

£xpianafion /.—A person who causes bodily injury to another, who is Ja- 
bouring under a disorder, disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to have caused his death. 


.Explanation j .—Where death is caused by bodily injury, the person wlio 
causes such bodily injury bUall be deemed to have caused the death, although, 
by resorting to proper remedies and skilful treatment, the death might have 
been prevented. 

Explanation j.—The causing of the death of a child in the mother's womb 
is not homicide. But it may amount to culpable homicide to cause the death 
of a living child, if any part of that child has been brought fortli, though the 
child may not have breathed or been completely born. 


The accused was tried for murder The 
Jirst verdict of the jury was - “Guilty of 
murder under grave and sudden provo<"a- 
tion. ' The Sessions Judge told the jury 
that it was their duty, after considering 
the question of provocation, to return a 
simple verdict of guilty or nrit guilty, 'I'he 
jury, therefore, brought in ;» second \erdirl 
of “not guilty '* The Judge, ccjnsidering 
this verdict to be perv-erse referred the case 
to the High Court under s. 307 of the Code 
of Criminal Procedure (Act X. oi iftS2). 
Held I hat the discretion given to the fury 
after the first verdret was wrong, a.s thf* 
casre fell under s 238 of the Criminal Pro¬ 
cedure Code rAct X. of i882j .Although 
the charge was only one of murder, the jury 
had a right to bring in a verdict of culpable 
homicide, if there was grave and sudden pro¬ 
vocation so as to deprive the prisoner of the 
power of self-control. Held, also, th.it thi* 
]ury wore not bound to find a simple verdict 
of guilty or not guilty. 'J’hcy might ha^e 


found a specuil verdict, or findings on matters 
of f,u't to which thf Judge applies the law. 
Hdd, also, that the first verdict was a verdict 
of murder as the jury did not find that the 
provocation had destroyed the power of self- 
control. It is not a necessary consequence 
of anger, or other emotion, that the power of 
self-control should be lost. Except where 
unsoundness of mind or real fear of instant 
death is prosed, the pressure of temptation 
no excuse tor breaking the law. Htld^ 
lastly, that the High Court will not interfere 
with the verdict of a jury unless it is shown 
to be clearly and manifestly wrong. A ver* 
dirt ought to be con.sidcre<1 a proper and not 
a perverse verdict if it is one which reason¬ 
able men might find on the fac-ts in evideiice. 
Quern-Empresi, v. Oada Anna ( 1 . I.. R., 15 
Bom 4S2j and Qurrn-Eniprrvs v. Maganlal 
'T 1 . fi , 14 Bom 1151 followed.—‘Qu EEN- 
KMi'Rhhs V. navji Govivnji, 1, 1-. R., ao 
Hom. 215. jardinc and Kanadc, JJ- Jiiiy 
20 1895 


800. Except in tiie cases hereinafter cxccptcd, culpable homicide is miir- 
der, if the act by which the death is caused is done 
with the intention of causing death, or, 

^ndly, if it is done with the intention of causing such bodily injui^ as the 
offender knows to be likely to cause the death of the person to whom tm Imrm 
IS caused, or, 
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if H Is done with the intention of causing bodily Injuiy to any persDn, 
and Ibe bodily injury intended to be inflicted is sufficient, m the ordinary course 
of nature, to cause death, or 

if the person committing the act kno\ys that it is so imminently dan* 
gerous It must, in all piobabiliiy, cause death, or such bodily injary as is 
Uhely to cause death, and commits such act witliout any excuse for incurring 
the risk of causing death or such injury as aforesaid. 

Illustrations. 

(«.) A shoots Z with the intemioa of killing him, Z dies in consequence. A com¬ 
mits murder, 

(^.) A, knowing that Z is labouring under such a disease that a blow is likely to 
cause his death, strikes him with the intention of causing bodily injury. Z dies in coa- 
se^enoe of the blow, A is gudty of murder, although the blow might not have been 
sumcient, in the ordinary course of nature, to cause the death of a person io a sound state 
of health. But if A, not knowing that Z is labouring under any disease, gives him such 
a blow as would not. in the ordinary course of nature, kill a person in a sound state of 
health, here A, although he may intend lo cause bodily injury, is not guilty of murder, if 
he did not intend to cause death or such bodily injury as, in the ordinary course of na¬ 
ture, would cause death. 

(c.) A intentionally gives Z a sword-cut or club-wound sufficient to cause the death 
of a man in the ordinary course of nature. Z dies in consequence. Here A is guilty of 
murder, although be may not have intended to cau,>e X's death. 

[d.) A, without any excuse, Bres a loaded cannon into n rmwd of persons, and kills 
one of them, A is guilty of murder, altliough he may nut have had a premeditated de¬ 
sign tu kill any particular individual. 

Exception f ,—CulpJible homic'ulc is not intirikT if the offender, whilst de- 
When rulpabic homicide prived of the power of self-coiiirol by grave and 9ud- 
is not murder- den provocation, causes the death of the person who 

gave the provocation, or causes the death of any oilier person by mistake or 
accident. 

The above exception is subject to ilie following provisos — 

Firsf/w —That the provocation is not sought or voluntarily provoked by the 
offender as an excuse for killing or doing liarm to any person. 

Secondly. —That the provocation is not given by anything done in obedience 
to the law, or by a public servant in the lawful exercise of the powers of such 
public servant. 

Thirdly., —That the provocation is not given by anything done in the law¬ 
ful exercise of the right of private defence. 

Exphvuiiion .—Whether the provocation was grave and sudden enough to 
prevent the offence from amounting to murder is a question of fact. 

Illustraitons. 

(a.) A, under the inHuenre of passion excited by a provocation given by Z, intention¬ 
ally kills V. Z'd child This is murder, inasmuch .*18 the provocation was not given by 
the child, and the death of the child was not r.iused by accident or misfortune in doing 
an act caused by Ihe provecation. 

(A) Y gives grave and sudden provocation to A. A. on this provocation, Brea a 
piatui at S', neither intending nor knowing himself to be likely to kill Z, who is near him, 
imt out cJ sight. A kills /. Here A has not committed murder, but merely culpable 
homicide. 


^ Aa to the application of these provisos in the cate of causing hurt on provocation, 
^ 33 S. explanniion, in/ra. 
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(c.) A is lawfully arrested hy Z, a bailiff* A is excited to sodden Md violent paadoa 
br the arrest, and kills Z. This is murdeti inasmuch as the provocftioo was given by a 
thing done by a public servant in the exercise of his powers. 

(d.) A appears as a witness before Z, a Magistrate. Z si^s that he does not believe 
a word of A's deposition, and that A has perjured himself. A is moved to sudden pas* 
sion by these words, and kills Z. This is murder. 

(r.) A attempts to pall Z’s nose. Z. in the exercise of the right of private defence, 
)sys hold of A to prevent him from doing so/ A is moved to sud&n and violent passion 
in consequence, and kills Z. This is murder, inasmuch as the provocation Was given by 
a thing done in the exercise of the right of private defence, 

</.) Z strikes B. B is by this provocation excited to violent rage. A, a bystander, 
iatending to take advantage of B's rage, and to cause him to kill Z, puts a knife into B's 
hand for that purpose. B kills Z with the knife. Here B may have committed only 
culpable homicide, but A is guilty of murder. 

Exception 2 .—Culpable homicide is not murder if the offender, in theexer* 
ciae, in good faith, of the right of private defence of person or property, exceeds 
the power given to him by Jaw, and causes the death of the person against whom 
he is exercising such right of defence, without premeditation, and without any 
intention of doing more harm than is necessary for the purpose of such defence. 

lUustraiion, 

Z attennpts to horsewhip A, not in such a manner as to cause grievous hurt to A. 
A draws out a pistol. Z persists in the assault. A, believing ia goc^ faith that he can 
by no other means prevent himself from being horsewhipped, shoots Z dead. A haa not 
committed murder, but only culpable homiride. 

Exceptwn 7 .—Culpable homicide is not minder If the offender, being a 
public servant, or aiding a public servant, acting for the advancement of public 
justice, exceeds the powers given to him by law, and causes death by doing an 
act which be, in good faith, believes to be lawful and necessary for the due dis¬ 
charge of his duty as such public servant, and without ill-will towards the per¬ 
son whose death is caused. 

Exception —Culpable homicide is not murder if it is committed without 
premeditation in a sudden hght in the heat of passion upon a sudden quarreK 
and without the offender's having taken undue advantage, or acted in a cruel or 
unusual manner. 

Explanation. —It is immaterial in such cases which party offers the provo¬ 
cation, or commits the first assault. 

Exception —Culpable homicide is not murder when the person whose 
death is caused, being above the age of eighteen years, suffers death, or takes 
the risk of death, with his own consent. 

lllvstrahon, 

A, by instigation, voluntarily causes Z, a person under eighteen years of age, to 
commit suicide. Here, on account of Z's youth, he was incapame of giving ebasent to 
his own death. A has cherefoce abetted murder. 

In a case in which it was found that all the scmbly, killed, or attempted to kill, a man 
accused were guilty of rioting armed with under such circumstances that his act amount- 
deadly weapons, that the fight was premedi- ed to an attempt to murder, the question 
tated and pre-arranged, a regular pitched arose whether that act could be said to bear 
battle or trial of strength between the two a less grave character by reason of excep. 5 
parties concerned in the riot, and that one of to s. 300 of the Penal Code. Per Curiam ..— 
the accused, m the course of the riot and in Held that upon such fiiidtng the case did not 
prosecution of the rotnmon object of the as- fall within the exception. Per Pigot, |. 
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(Petberam, CJ., ^od Macpbersoo, J., cun- 
curring),—The 5th exr;eption to s. 300 should 
receive a strict and nut a liberal construction ; 
and in applying the exception, it should bj 
Gonsidetea with reference to the act consent¬ 
ed to or authori/cd, and next with referenrr 
to the i>crst>n or persons authuri^ed, and 
to each of those ^onu' d^-grer of parti* ulari(\ 
at least should ippear upon I lx. f.jri'i provrv] 
before the cxi:eption isiii Ik- s.iid tfj appli. 
Shamshere Khnn v Hmfirvw fl. I, K . ft Cal 
154) and Queen v. Kukirr Mather diurcpurl- 
ad) di ssented from, so fir as lhe‘y decide that 
from such a finding as the above eonsciU l<> 
take the risk of death is inferred f*rf 
fTICireealy, J, —Before exrep. 5 ran lie appli¬ 
ed, it must be found that the person killed, 
with a full knowledge of the facts determined 
to Suffer death, or take the ri:>k of death , >iiid 
that this deternnination conttnucxl up to. and 
existed at, the moment of his death. Queen 
V, Kukier Mather ^unreportedj obscrv4*d on 
i^er Ghose, J.—N'o general rule uf I m can be 
laid down in determining in cases of this de¬ 
scription whether the person killed or wound¬ 
ed suffered death, or took the risk of death, 
with his own consent, it being a question of 
fact, and not of law, to be decided upon the 
circumstances of each case as it arises. 
Shant^hrre Khan v. Eniprvsi, {I I-. R. Im Cal 
154J and Queen \ Kukier Mather 'imreport- 
ed) observed on, and the propositions of lau 
laid down therein conrurred with,—O l’^kn- 
Emfricss ® Nwvmi’UUIn. I 1 . K 18 Cal. 
4B4. ^Retheram. ,ind <> KihcmU, 

Marpfiorson, mid (inusr, |J. Mrt\ m iSm 

The .'ireu.sed was tried for nmrdrr Tin* 
first verdict of the jur) w.is “tiuiliv or 
murder under gr.iv’e and sudden provora- 
tion,” The Sessions [udge ^oM the jur\ 
that it was their duty, after considering the 
question of provocation, to return a simple 
verdict of guilty or not guilty. The jury, 
therefore, brought in a sm-ond v’^erdict of 
“not guilty ” The Judge, considering this 
verdict to be perverse, referred the case to the 
High Court under s 307 of the Code of Cri¬ 
minal procedure lAct X of iSSjj. Ilelif 
that the discretion given to the jury after the 
first verdict was wrong as the case lull tinder 
-s. 238 of the Crimin.-il Procedure Code <Art 
X. of 1882;. Although the charge was onlv 
one of murder, the jury had .1 right tn bring 
in a verdict of culpable hoiuictile if them w.»s 


grave and sudden provocation so os to de* 
prive the prisoner of the power of self-con¬ 
trol. Meld, also, that the jury were not 
bound to find a simple verdict of guilty or 
not guilty- They might have found a special 
Verdict, or findings on matters of fsict to 
whu'h the fudge applies the law Held. 
.tiso, that ih* first verdict was a verdict of 
iiifirdcr, -IS the pirv did not find lliat the pro- 
'-of'.iliuii had dfslmyt-il the pokier of self-con¬ 
trol Ii is mil .1 nc< cssary consequence of 
anger or other i-uiotion, th.it the power of 
sclf-conirol should be lost. Except where 
unsoundness ot mind or real fear of instant 
death I-, proved, the pressure of temptation 
1 .S no excuse for breaking the law. fields 
lastly, that the High Court will not interfere 
with the verdict of a jury unless it is shown 
to be cl 'arly and manifestly wrong. A ver¬ 
dict ought CO be considered a proper and not 
a perverse verdict if it is one which reason¬ 
able men might find on the facts in evidenc-e. 
Quecn-Entpre^i-i v, Datiu Anna (I. L, R., 15 
Bom. 45 ’^ Qtu^in-Empresy v. Maj^anlal 
‘I. J. R. 14 Bom, 115) followed.—QokS.N- 
Emi’RKss 1'. Dbvji Govivoji, I L. R., 20 
Bom. ?iS- [Jardine and Ranade, JJ. July 
29,1895.', 

The deceased H lived m the house of the 
ai cused A. H cuntra<*ted an intimacy with 
I-, the wife of A in corisc*quence of which he 
w:is turnc-d out of the house Subsequently 
on a certain iin^iil H. at the iiiMtatiun of T. 
Went to tile Iumim* (if .iiul ums taken inside 
hv her Thereupon A and the other accused 
ji‘!alives ul his H, carried him off to 

s(jnit> distaiiM*. heat him. broke hin arms and 
a leg and h*tt him Three da^-* later H died 
111 fonsecjiience of the injiiru's All the ac¬ 
cost'd were convicted under s. 302 of the 
IVnril Code, .and sentenced to transportation 
for lite Held that ilic circumstances under 
which H uM.s found in the house ot A on the 
night of the crime were sufficient tu cause 
gr.we and sudden provoi .'ition to A and his 
relatives, within the meaning of s. 300, 
excep. (r) of the Penal Code, and that the 
provocation was of a n.iture that would con¬ 
tinue to influence the feelings of the accused 
for a considerable period after H was caught 
in the house m the company of L Convic¬ 
tion altered to one under s 304. of the Penal 
Code and sentence reduced—.\ h-SI c Das «•. 
K isc.-Emiu ROR, I 1 , R . 28 Cal- 571. 

Kamptni and (iupta, || April ift, iqoi. 


801 . If a person, by doing anvthing which lin intends or knows to belike- 
Culpable Imm.cid,. by ra...- cnuse .'leaih, eommils ciilpahlL. homicide by 


ing dtath of person vuhei 
than Mrsoft whose d-'uth was 
intend. 


cMiisiiig i)ie death of any person whose ileath he nci- 
Oier intends nor knows hiinsrU to be likely to cause, 
the culpable homicide committed by tlie offender is 
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Cuof Set. 
Coitniiable. 
Wumnt. 
Not ballaMe. 
Not comp. 


of the description of which it would have been if he had caused the death df the 
person whose death he intended or knew himself to be likely to cause. 

802. Wlioever commite murder shall be pun- 
Pumshmect for murder. ished with death or transportation for lifct and shall 
also be liable to fine. 


CharltE.—T hat >’0», on or about the 
day of , at , ronuiiitted 

murder by rausing^ the death of 
and thereby rummitted an oOcnee puni^hable 
under s. 302 of the Indian Penal Code, and 
within the roj^iii/anre of the Court of Se^s^on 
[cr High Court .—Crim. Pro. Code (Art V. 
of 1^98), Srh. Form XW'III. (II). 

Every person, whether within or without 
the Presidenev-town.s. aw^are of the commis¬ 
sion of, or the intention of any other person 
to commit, any offence punishable under s. 
202 of the Penai Code, shai) forthwith give 
information to the nearest Magistrate Or 
police-officer of .'iiich commission or inten¬ 
tion.—Crim. Pro. Code (Act W of i8y8>. s 

44. 

If the act by which death is caused does 
not in itself constitute the crime of murder, 
it does not constitute murder, because it is 
coupled with dneoity.— Qvi:h>* v. K-v vi- 
CNl'XDBR Chi’M.. J Illd. Juf. O S lOS 
[Steer, Seton-Karr, ami Jackson, JT. Nos. 
17, 1863.] 

Where the intention of causing death 
was not sufficiently established, a sentence of 
death was commuted to transpurtatiun ior 
life.— Queen v Shobha Shkikh Gokmvn, 
W. R., Gap. 1S64, 2. “Loch and Steer, JJ. 
Jan. 27, 1864] 

There can be no conviction for abetinent 
of murder without proof of murder—(J( Kt-s 

r. Askv’K, W. R . tlap 1^64 1? jSlur.'iUf} 
Seton-Karr, )| Feb iho4 

I.N a ca^'C of murder eoiimotted tn .i dmnl:- 
en .squabble, it wa*« held that vu)untar\ 
drunkenness, though it did not palH.ite any 
offence, may be taken into accountthrow¬ 
ing light upon the question of intention — 
Queen v . Ram S.\hi>v Bhur, W. R,, Gap 
1864, 24. [Steer and Oluver, JJ. April 29, 
1864.] 

S. 380 of the Code of Criminal Procedure 
(Act XXV. of 186 rj, dues not authorise 
a Sessions Judge to sentence a prisoner 
convicted of murder to anything less th.in 
transportaticn fur life, but only requires the 
Judge, if he sentence such prisoner to trans¬ 
portation for life instead of capitatlv, to 
assign his reasons for so doing. If there are 
circumstances which render expedient or aii- 
viaable a mitigation of the sentence required 
by the tow to bo passsd in such rasc«i, the 


judge may record those rirrumstaaces and 
submit them for the consideration of the Go¬ 
vernment, and the Government may, under s. 
54 of Act XX\'. of 1861, act as to it seems 
'proper.—Q i’HEN v. D.abkk, W. R.,Gap. 1864, 
27. ,_l-och and Glover, JJ. May 2j I864.] 

If a person concerned in a dacoity unin- 
leiitionaily commits murder, he is liable to 
punishment under s. 396 of the Penal Code, 
but he c.innut be separately convicted of Dlur- 
dcr under s. 302, and of committing dacoity 
under s. 395, Where the law gives the alter¬ 
native punishment of death, transpoft^ion 
tor life, and rigorous imprisonment extend¬ 
ing to ten years, a sentence of fourteen years* 
transportation is illegal. If the Judge thinks 
It propi^ to pass n sentence of transportation 
'.hurt of life, he .should pass a sentence of 
ini{irisoiiiiient for the term fixed by law, nnd 
then, under s. 59. change it to transportation 
for that period — Ql'EEN v RuchoO, W. R., 
Gap. 1864,30. TLoch and Jackson, JJ. May 

3. : 

In order to convict a person of murder 
arising out uF grievous hint, it is indispensa¬ 
ble that the de.uh .shuuld be clearly and di- 
reitU ciiimectid with the act of violence.— 
Oi i>.N T. M.miomvi) Hossein, W. R., Gap. 
ifc64, 31 S»‘l(in-Karr and Glover, JJ. May 
12, 1804 [ 

A CONVICTION for murder wa.s held to be 
wrong in a rase where a prisoner, taking ad- 
C'lntagc of .in iuruiriii ubich mrurred in uhat 
ull ihvn had been a fan light, -itnirk his op- 
puiidit. ’Old knocked him livei,—QURIN T'. 
Kewi'i Dosau. W R., Cinp. 1^64.36. [Seton- 
Kan and Cimpbo)], Jj. June 19, 18^.] 

Coi KsE tu be pursued by Sessioos judges 
in the case of apparently insane perxoQS charg¬ 
ed with murder. See the procedure pre¬ 
sen f>ed in s 465, ef of Act V. if 1898,— 
Kfl.j—Qi tEN Y>. Sheikh Mustafa, i W. R. 
I i^Loi'h and Seton-Karr, Jj Aug. 1, 1864.] 

A MAN and a dog died a few hours aher 
c.'iting the same food, but no traces of poison 
wen* found in their bodies Of in the posses¬ 
sion of the act'uscxl. The mode of investiga¬ 
tion by the police and by the Magistmtes in 
Mich casi's fully laid down.—Iw THE MaTTEK 
OF Ciii’TToo Chamar, I W. ft. 3. [Camp¬ 
bell and Glover, JJ. Aug. 9, 1864,] 

The prisoner was convicted of murder by 
the Sessions Judge, and sentenced to defttbi 
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sabject to conBrmation hy the Hl^h Court. 
The^ Hi^h Court directed the Sessions Judge 
to take any evidence thcit might be forth¬ 
coming to prove the alleged conEes-sion before 
the Magiaferate, which, as recorded, was in¬ 
admissible^ not t>eing Ukken as pi escribed in 
s. 205 ^ the Criminal rrorcdure Code (Ad 
XXV. of iddi), and to certify the rosuit of 
such inquiry and evidem'e to the Court. Evi¬ 
dence 01 the confession having tiecn by 

the Sessions Judge, and certilied as directed, 
the High Court confirmed the ronvirlion aud 
the sentence of death. —Rer,. v. Ganc Hapu, 2 
Bom. H. C. R- 398. [ArnoiiM. Acting C J., 

and Newton and Janardan. JT. Aug. z8, 

1864-] 

The two prisoners having confesst^d that, 
having caught the deceased in the act of 
having seKUiil intercourse w\th the wife ok one 
u( them, they then and there killed him IJclU 
that the very grave prui cu'atiun given to th<Mii 
was such as to reduce their crime from mitrd<T 
to culpable honiioide not amounting to mur¬ 
der.—Q ueen r. Gol-k Chl nokk I'01 ik. 1 W. 
R. 17. Kemp and Glover, JJ. Sep 26. 

An unpremeditated assault '.ending in an 
affray in which death is raused^ ruminitted 
in thie heat of pasMon, upon a suddcMi quarrel, 
it being imn1ater1.1I whu h parky offered the 
provocation or cuniinitted the .issault, 
was held to come within excep 4 of s joo of 
the Penal Code. —QrhKV v Zvmm K \i 1 
W. R. 33. ^Kenip aud Gloier. JJ Nov, 25, 
1804. 

A JoiKiK can alter or amend a ^ harge at 
any stage of the trial. The suhn'ct of .m In¬ 
dependent State, though not .'iinenable to the 
British Courts on a charge ot culpable homi¬ 
cide cotnndtted imt of British Territories, in.is 
be so amenable on a charge of kidnapping 
from tho-so territorics.-^OcKi N r. Ohi'Rsio- 
NARAIS Moitro, I W. R. 39 Kemp and 
Glover, JJ. Dec. i), 1864 J 

In a case of murder, after the finding nmi 
discharge of the :issessnrs, the ludge altered 
the charge to cmlpable homietdo nut rnnnunt- 
ing to murder, and convieted the aceused on 
that charge. Held th:it ih« conviction waN 
iliegal.-^-^CEEN p. Dvee i W. K. 40. 

[^Kemp and Glover. JJ. Dec. y. 1804 ] 

A CXPITAI. sentcTire mitigated in the east* 
of murder committed while under the influ¬ 
ence of provocation caused by an intrigue 
with the wife of the* prisoner.—ycKKN r. 
Bhkkyk alias Shkik Asskk. i W. R. 4 ^- 
[Kemp and Glover, jj. Dee. ig. 1S04 

TrtoVGH the evidence was held to bo snlTi- 
cient to convict the .icciiscd of murder, yet. 
as the evidence gave rise to douhts as to the 
predse part by the prisoner, it was 


[Sw. 30a, 

thought s,'ifcr tu remit the capital senten^, 
and pass one of transportation for life.*^ 
OuKEV V. Binoo Lai.l Jiiah, r W. R. 48, 
[Kemp and Glover. JJ, Dec. 36 , 1864O 

WifhN two persons take an active part in 
.1 murder, they bei'orne principals in the first 
degree, though one of them only may have 
been the killer If one stood by whilst 

the crimt* was being cunnmitted, he would be 
an abettor.—Q ukk.s' v. Jan .Mahomfo, 1 W- 
K. 49. Kemp and Glover, JJ, Dec. 26, 
r8rj4 J 

'I'Ht' coinicfion of a police-inspector for 
having ubetted the bringnig of a false charge 
of murder was quashed, because it was not 
distinctly shown that he preferred the charge 

mala ndi -Quhen v. Muthookapershad 

l^ANDAV, 2 \V. R. 10 Kemp and Glover, 
n* j*«>- 1^. 1865 J 

Tiifc prisoner was coiivii ted of murder, and 
sentenced to death. But. before confirming 
ill'- senteiicf, as doubts were entertained of 
her sariilv, the c.ise was referred to the Ses¬ 
sions Judge With instructions for further in¬ 
quiry.—yi'EKV r. Ak/ao Hebhe, 2 W. Rx33. 

Kemp and Glover, jJ Keb. 4, J865 J 

\V'iiK\ murder is lommitled in the com- 
mi‘!SJon of a dacouy, every one of the persona 
Concerned in the d.icoity is liable to be pun¬ 
ished with de.alh —Qi'Efn r Rcciiee Ahen, 
2 \V R 39. Kemp and GIo\cr. JJ, Mar, 
0, 1805 

■J'liK case ot a prisoner who. after having 
committed daroiiy atrended with murderi 
absconded to Khootan. Un the annexation 
ot the Bhuokan Dooars bv the British Govern¬ 
ment. he was arrested, and ntter conviction, 
was senlenreJ to transportation for life.— 
Qi'len V Roopa. 2 W. R- 4y. Glover, J. 
Mar. 2i. 1865 j 

Disci sMon as to the surficiency of theevi- 
detu e in /tease ut murder, and the necessity 
ot tipplying tu Governincnt ior a p.ardon on 
bell tif oi the prisoner—Qi eex c. Govind 
B SGDEE. 3 \V. R 1. J.u'kson .tnd Glo^’er, 
J|. April 24, 1 805-3 

C tsF of conviction of murder, on the con- 
lession of the accused, together wath evidence 
,1'^ to his conduct both tetore and after the 
murder.— Qvr.ES r. Petkr Ram Thappa, 3 
\V. R, II. Jackson and Glover, JJ, May 
II. *865.: 

W'nAT is necessary to bring a case of mur¬ 
der under the 4th exception to s. 300 of the 
Penal Code, so .as tu change the o^nce into 
L'ldpabte hciini<-ide not amounting to murder. 
—yi’KKv T*. Akvi. Mahomkd, 3 W, R. 18. 
^Jackson and Glover, JJ. May 23, 1865.] 

A is guilty of murder If he steveral times 
kicks B, who, after having been severely 
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bvaten, has fallen down seni>eIe^s ; as A must 
have* knoM’n that >uch kicks >vure likely to 
cause 4 cath in B’s state at that time —y chtx 
V, Nii.madhub SiKCAK, 3 W. R. 22. [Jack- 
son and Giovcr. JJ. |unc 3, ifk» 5 .] 

pRij}ONbR acquitted of attempt to murder, 
but directed to be proceeded with by the 
Mag'istrate under s. 297 of the (\tde ot Cri< 
minat Proct^iure tAcl XXV'. of 1H61 >, with a 
view to security being tiiken for his peace¬ 
able future behaviour.--QrFFN v. HiciiAKKb 
tUias Kl'KKKEm Hrv. 3 \^^ K. 23 Jarksun 
and G 1 o\er, JJ. June 3. 1805.] 

Skntenck ot transportation for lite in ,i 
case of murder instead of capital piiiiishnient, 
then? being some reason to suppose that, at 
the time of the niurder, both the do cased 
and the prisoner were drunk, and that the 
murdered man excited the prisoner’s passion 
by calling him a thief - -Oi'n- n r. Kam N \t u 
G\ v.tL\, 3 W. R 27 [^Campbell, Jackson 
and Glover, JJ June 11 1805^^ 

Thb Sessions Judge having found the pri¬ 
soners guilty irt striking tht deceased with 
the knowledge that the act was likely tn e.ujst 
death—in other words, guilty of murder— 
convicted and punished them f«ir ciil[>ablL’ 
homicide nut amounting Lu murder. Case 
remanded for a ne-vv trial ■ Jackson. J., dissiuit- 
ing). —Qcke.v V. Bwiktu. 3 \V. R. 

38. [Kemp, Jackson, and (■lo\er. IJ July 
6 , 1865 _i 

The absence ol premeditatnin will not re¬ 
duce the crime from murder to culpable 
homicide not amuunting to miinler. —(Ji ^ ^ x 
V. M^HOMhn Kmm, 3 W. R. 40 Kemp 
and Glover ]j july 7 

Whkv prisoners I'nnless in th»* nmsr t'lr- 
cumstantial manner to hav ing conipntted a 
murder, the finding of the bo<ly is iio^ ab¬ 
solutely essential a conviction —iji b.] \ 
V. Pett.a GAi'i, 4 W. R. ly .^(iloier J 
OcL 36, 1865. 

The otfenres of murder and of < ulp.iblc 
homicidfi not amounting Jo murder suppttse 
either an intention to cause death, or a 
knowledge of likelihood uJ thi causing (jf 
death. In the absence of such intention or 
knowledge, the offence committed may be 
the offence of causing grievous hurt.—yi*KK\ 

V. BhaDoo Por\.manick, 4 W R. 23 'Loch 
and Glover, JJ Nov. 10. 1865. 

Hefo by the majority that, where two 
members of an unlawful assembly use spears, 
and deliberately pierce another man through 
the chest and abdomen, with the knowledge 
that de;ith is likely to ensue, although with¬ 
out proof of any intention in cause death, all 
the members of the urdaivfid assembly are 
Jointly guilty of murder.—yt’EEN r. N.vi:oo 


Fakik. 4 W. R. 26. [Kemp, Setun^Karri 
and Campbell, JJ. Nov. 27, 18653 

When the rorJ>rts driirH is not established, 
there can be no conviction for culpable 
homicide not amounting to murder, nor for 
intentional omission to give notice of an of¬ 
fence which has not been proved to have 
Iweii committed.—QUEEN v. Ram Ruchra 
S iNUH. 4 W R. 29. [Kemp and Seton- 
Karr. JJ. Nov 28, 1865 j 

lNTKii>inN(. with a sister is sufficient grave 
provocation to justify a conviction or cul¬ 
pable homicide not amounting to murder as 
against the bmthers w'ho, finding the de¬ 
ceased lying with their sister in the same 
bi’d ill-treated him. from the effects of which 
ilI-trealnuMit ho died. — yuERV f. KassBEM- 
uuDhKN. 4 W R. 38 Kemp, J. Dei' 2, 
1865 

Till Judgi' having ccmvirtt*d the prisoners 
ol cnfp.ihlc httmicidr not amounting to mur¬ 
der. after having ftnind that the act by which 
div'ttfi uas caused was undoubtedly done 
with the intention of causing such bodily 
injury as was likely to i-ause death, the ron- 
vidion was quashed as illegal, because in¬ 
consistent wilb the finding, and a new trial 
ordered —•yi’Kfe..v r* Soi'MBKR <JW'.^LA, 4 W. 
R 32 Kemp and Seton-Karr. JJ. Dec. 
5. 1865., 

Hfc.1 11 by the majority that, when four men 
heal another at inferval.s, and so severely 
that death ensues from the injury received, 
they must be presumed to have known that 
hy such act’* thev were likely to iviuso death , 
that, imireov’er, when these acts Were done 
when thfTC was no Crave or sudden pro- 
voiMtiun, or no siidilcn fight or quarrel, the 
offence which thev have rcimmitted. i*i mur¬ 
der ; and that the offence of murder is not 
rf-duced to culpable homicide not amounting 
to iTuirder hy the absence of intention to 
cause death —yi ken r Podshoo. 4 VV R. 
33 Kemp, Seton-Karr. and Jackson. JJ. 
I)er 14, iKd5 

Unn by the ni.ijonty 'Campbell. J, dis¬ 
senting! that, if a man strikes another on the 
head with .1 .stick when he t.s asleep, and 
fractures his skull, knowledge of likelihood 
of causing death must be presumed; and 
that, if none of the exception.s under s. 300 
of the Penal Code are pleaded or probable, 
the offence committed is murder.—QuEElf v, 
S>iEiKM Choulye, 4 W. R. 35. [Kemp, 
Jackson, and Campbtdl, JJ. Dee. 16. 1863.] 

A funr.E should clearly acquit a prisoner 
of murder when so charged instead of mere¬ 
ly finding him guilty of culpable homicide/ 
not amounting to murder. When a Judge ^ 
arvinits a prisoner of murder, the High 
Conrt cannot, either as a Court of Appeal, or 
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a Court of Revision, find that, according 
to the evidence, the prisoner caused death 
with the knowlfdge mentioned in c\. 4, s. 300, 
of the Penal Code ; nor can the High Courl, 
however wrong it may think the Judge tu 
have been in acquitting of murder, or how¬ 
ever inadequate it may think the sentence to 
be, correct the error or enhanre the sen- 
tencer—Q uekh V. Toyab SH£iKyi,5 W. R. 
a \ I Ind. Jur. N. S. 58, 87. rpeacork, C J., 
and Kemp and Seton-Karr JJ. Jan 12, 
1866.] 

WMKlie a mao u( full age < i.v., above 
18 years) submits himself to emasc'nlatiun. 
perform*^ neither by a skilful hand, nor in 
the least dangerous way, and dies from the 
injury, the persons concerned in the art arc 
guilty of culpable homicide nut amounting t(i 
murder.— Qukkn r. Babooi.us Hijk\u. 5 
W. R. 7. Norman and Campbell, JJ Jan. 
IS. 1866.J " 

Thb punishment of death should not 
inflicted in a case where there was no inten¬ 
tion to cause death, but merely a ^e^klc;s^ 
assault with a de.idly weapon, which inflicted 
a bodily injury likely in the ordinary course 
of nature to cause death —QuEtN Kho/ \ 

Sheik. 5 W. R. 20. .Campbell and Mar- 
phersion, JJ. Jan 27. l866._ 

Ir is not murder, if a person kills another 
without intending to take his life, and if the 
arts dene arc not such as ronrlusively indaratr 
an intention to cause such injury as was 
likely to cause death. In .1 referred rase, and 
not an appeal, if the High Court deems a 
con\ iction wrong the only course open to it 
is to annul the conviction, and order .a new' 
trial for the proper offence —yi’EKN r. 
Sheikh Sulim, 5 W K. 41 Setun-Karr 
and Mac:pberi»on, JJ. Keb 8, 1866^ 

Under the Penal Code no ronsiructivc. 
but an actual, intention to cause death is re¬ 
quired to constitute murd»T, Thus, where a 
lad of 15 years, in the heat of discovery ot 
the deceasetl in the act of adultery with a 
near relative*?! wife, ;«>d without the use-of .’iny 
lethal or other weapon, joined the reUtiM- in 
committing an as<Ltult on Ihe (lciv.ased. whi* 
died from the effects thereof, /icAf that the 
offence committed was cnipahle homicide nut 
amounting to murder.—yuEKN t*. Gcrekh- 
OOLLAH, S W. R. 42. ' Norman and Camp¬ 

bell, JJ. Keb. I a, i866~j 

Whbmk a Judge acquits a prisoner of in¬ 
tention to kill, but admits that the prisoner 
struck the decea.^-cd with a highly lethal 
weapon with the knowledge that the act wa> 
.such as wajs likely to cause death, the con¬ 
viction should be for murder, and not cul¬ 
pable homicide not amounting to murder. 
The failure of the judge tu convict the 


prisoner on the graver charge is not an error 
of law with H'hich the High Court can in- 
terferc under its revising power, — Que&n v. 
Sobekl Mahef, 5 W, R. 32. [Glover, J. 
f'eb. 22, 1866.J 

H eli> by t he majority of the Court that the 
offence committed was murder where the 
death of a weak half-starved old woman, who 
uns detected stealing, was caused in the ex¬ 
ercise of the right of private defence, by the 
doing of more harm than was necessary for 
the purpose of siu h defence; Campbell, J., 
tontra. being nf opinion that a man who de¬ 
tects a thief stealing his property, and who, 
acting on the 'hsrldcn impulse of the moment, 
inflicts on the thief blow* so severe as to be 
likely tu cause death, but which he did not at 
the time know or feel to be Ukely to cause 
de;ith, and i^hu h \sould not necessarily have 
caused death tu a person in ordinary health, 
blit U'hidi, owing to abnormal weakness in 
the deceased not known to him, did cause 
death is not guilty of murder but of culpable 
humicide not amounting to murder.-— Queen 
r. Gokool Howrki:, 5 W K.33. Norman, 
Campbell, and Ph<ar. JJ. Keb. J6. 1866.J 

L'n'dfk •!. 404 of the Criminal Procedure 
Code I'Act XXV'. of 1861), the High Court 
may se: aside a judgment oi acquittal for 
error in law The High Court, as a Court of 
Revision, has power to enh.'mre a puni.sh- 
ment. The High Court may send the rase 
hack to the Court of Session uith an order 
to pass the proper sentence. The High 
Court mri\ .ict as a Court of Revision after it 
has arted as .1 Court ut Appeal, in order to 
rorreci an vttot uhu h c.innot be set right by 
.ippe.il. Culpable homicide and murder dis- 
lingui‘'hed.— Qi KtN GoraCMAND Gopb, 
li I, R. Sup \ ol. 443 - S 'V R. 45 i ind. 
jur. N. S 177. ^Peacock. C.J . and Trevor, 
Norman, Campbell. Jaikson, and Glover, 
J|. Mar. 3. 1SO6. 

Intomc^iion is no excuse for a man 
throtihiig to diMth Jinothet and a weaker 
man. wh4» uas inUixiiMfed al-oj The asses¬ 
sors haling brought the iM'-e within exrep. 
I of s. pv ol the JVna! t'odc without any 
good evidence or suhstcinti.-il grounds, the 
Sessions Judge w.is dield to have correctly 
ovemded iheir vcrdirt, and found the prisoner 
guilty of murder.—Qi Kh.N* r. Akulputteb 
Gus.smn, 5 W. R. 58. Seton-Karr, J. 
M,u-. 26, 1866." 

Prisoner found deceased in the a6t of 
house-bre.iking by niglu in hi*, hiiuse, and 
killed him with A whah he had called 

for, as he admitted, for that purpose. He 
was convicted of murder, and sentenced to 
death by the Sessions Judge. The sentence 
being referred to thQ High Court for con- 
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Armation, it was held that* the prisoner had 
been legally convicted of murder, that he had 
intentionally done to the deceased more harm 
than was necessary for any purpose of de¬ 
fence, and that not whilst deprived of the 
power of self-control. But the sentence was 
mitigated to transportation for life, than 
which, it was held, no less sentence could be 
legally passed. The Judge, however. In a 
letter to Government, suggested the mitiga¬ 
tion of the punishment which was accordingly 
reduced to imprisonment for six months.— 
Queen v Duitv^'an Geer, 5 W. R. 73 ; 1 
Ind. Jut. N. S. 253. 'Jackson, Campbell, 
and Maepherson, JJ. April 7, i866.j 

The prisoners having abetted an assault, 
and murder having been committed, hrlti. 
under the pei'uliar citcu instances of the case, 
that they were guilty of iibetme\it of grievous 
hurt, and not abetment of nutrder.— Quern 
V , Goluck Chlno, 5 \V R. 75 '^Campbell 
and Maepherson, JJ- Apnl j.S jrt66_ 

A PERSON who beiits- rinulher lirutuJIy and 
continuously, so that the Ixick of the victim 
is reduced to a state of pulp, and yet studiously 
avoids breaking a bone 'the very fact of his 
taking such a pret'aution evimung delibera¬ 
tion), IS guilty of murder or culpable homi¬ 
cide not amounting to murder, arcurding as 
there may or m.4y not have been grave provo¬ 
cation.—Q ueen v, Tepk.ah Kukkbk. 5 \V. R, 
7S. i_Kemp ami Glover, JJ May 9, 1866 j 

Held in a case of murder that the Judge 
had not given a proper direction tu the jury 
in telling them that it was for them to consi¬ 
der whether the evidence of the accomplice 
was strictly corroboratttl as to ihc prisoners; 
that it was not etiough that the rvideni'c 
should di-srlose u state of f.ici^ con>i stent 
with the possibility of the truth of the accom¬ 
plice's story; andf that the Judge ought to 
have gone through the history of the crime 
asi detailed by the a* ouuiplice to point out 
any independent evidence proving facts show¬ 
ing that the prisoners were, or must have 
been, present at. or cognizant of, the murder. 
— Quee.v V. K\noo, 6 W. R. 44. Norman 
and Campbell, JJ. July 24, 1866 j 

The sentence of death reduced to transpor¬ 
tation for life in a case of murder committed 
rather by wr^’ of retaliation for injury than 
under the influence of any worse passion.— 
Queen r Tonoo. 6 W. R. 46* Kemp and 
Markby. JJ. July 26, 1866.. 

In a case of murder by consent, hM that 
evidence of con.senl, which would be sufficient 
in a civil transa» hon must be equally suffi¬ 
cient in exculpation of d prisoner’^ guilt.— 
Queen v. Anusio RvuNAirAi. b \V. R. 57. 
,;iCemp and Markby, J] Aug 25, 1866.] 


A PERSON may be oonvicted of mord'er on 
his own confession. Where a mastM' aocom* 
panics a servant knowing the latter's inten¬ 
tion to commit murder, and is present at tbn 
commission of the murder, althoag[b he struck 
no blow, still he is guilty as a priucipai, ^ 
only reasonable presumption being that both 
were acting with a common intent.—Q oebm 
V, Hvokr JOL.\HA. 6 W. R. 83. [Kemp and 
Markby, JJ. Sep 21, 1866.J 

A SENTENCE of death was commuted intq 
one of transportation for life in case of a pri- 
.soncr who committed nimMer in the belief 
that the deceased was a wizard and the cause 
of his child's illness, and that, by killing the 
deceased, the child's life might be saved.— 
Queen v Ooram Sunora, 6 W. R. 8a. 
_Kemp and Markby. JJ. Oct. 5, 1866.J 

A SENTENCE of transportation, other than 
f‘or »*> illegal ii» the vase of a prisoner 

convicted of murder. —QuhtS v. BhootOO 
Muluck, 6 W K 85. ' Loch and Maepher- 

son, JJ. Nov. 27, 

Heavy sentences reduced by the Chief 
Court to lexTus of imprisonment for two and 
three years, where death was caused on provo* 
cation in a sudden fight, no unfair advantage 
being taken on the deceased.—C rown v. 
Amkeka, F.inj Rer , No, 13 of i866; and 
KbsuR iiisoH r. Crown, Panj. R«\, No. 13 
of 1866, 

Ai'TKMur at murder mu^st not be confound¬ 
ed with Causing grievous hurt with daiigeruua 
weapons — Russoot v. Crown, 

Prfiij. kcc., No 32 of 18&6. 

SbNTE.NoE of confiscation of property in a 
case of murder annulled, as the accused had 
a mother and young children.— Crown v* 
Su.NT Sindh, Panj. Rec„ No. 35 of 186b. 

THOLre.M luluntnry drunkenness cannot 
fxrusc the f omniisMon of an offente, yet, 
where as upon .1 charge of murder, the ques¬ 
tion is whether the act was premeditated or 
done only' from sudden heat or impulse, the 
fai't of the park-y being intoxicntcsd was held to 
be a rireumstanre propiT to be taken into 
consideration —Crown v. Boohh Dae&, Pknj. 
Rcc, No 41 of t8<j6 

Accused, a policc-constablc, in the course 
of an inquiry into a theft-case, violently beat 
deceased, who died about nine days after¬ 
words from the effects of the beating, tieid 
that n convirtion for culpable homicide could 
not be .sustained, as there was nothing to show 
that the bcMting was likely, to the knowledge 
of the prisoner, to cause death. Conviction 
altered to one under s. 330, Pena! Code. 
Sentence — seven years' inriprisunment and 
Rs. 200 fine.—M ekah MAHoifEo e. Crown. 
Panj. Rec., No. 86 of 1866. 
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Ptusovuc was cKarg^ witli murdering his 
wile* She had eloped from her huahand, and, 
oa his bringing her back, she was sulky and 
obftinatc> mused to cook his food, or to eat 
and oobabit with him. Provoked by this, he 
Struck her a violent blow with an axe, which 
killed her. Htld that the offence was culpa¬ 
ble homicide. Fourteen years’ transportation. 
—Foxl MiAH Crown, Panj, Rec., No. 87 
of 1866. 

Bv his own confession and the other evi¬ 
dence prisoner kilted with a hatchet Mu&sani- 
mat Almo, his sister, and Choohtir, having 
found them sleeping together at Choohur s 
cattle^nclosure. I'he accused, on informa¬ 
tion received, had gone in search of her and 
Choohur, expe<*tir:g to find them together. 
He had gone armed with a hatchet, but he 
stated in liis defence that he lost control over 
himself on finding iheni together, and so 
killed ihem b<»th. //c/Y, with regard to the 
punishment, that the injury to the fet^lings 
of the acriiscd, though h.irdly to be deemed 
sudden or unexp^’ted, considering that he 
had himself gone to the spot expecting to 
hud Alino, as, in fai-t, he found her, was great. 
Nor was the absi^nce ot suthcient sudden pro¬ 
vocation inconsistent with the absence of 
premeditation, for nuirder may result from 
the reckless anger of the mument. Moreover, 
in (his case, the existence of premeditation 
was not necessarily tii be inferred from the 
prisoner's conduct, (Jure before there had 
been violence on such an ucc.isiun, and the 
prison(.r’s taking the halt hel was open to the 
doubt ih;tT he might have thought proper to 
do so without dcMgiiifig murder at the time 
of flelting out Nententooi death conmnired 
—Crown r M vhciveo, Pimij Rt-r., No. 107 
of 1866- 

In a ras4‘ tit mnrdiM', where .1 ni.iii w 
Struck iJii the htMtl in ,1 b‘Ui w:i]i .1 hc.ivv 
paddle, and knocked overlitiaiii iii a liege 
rivt*r in the height ot the i.un*.. and never iH-eii 
heard of since, ir was /tcAf impossible to sup¬ 
pose that the man »as still .^Iivc <—Qt’htN c 
P^ftUSOOI.LAH Si KHU.VK. 7 R. 14- 

'Norman, |. Jan. »i. 1K67. 

Where a m.in suddenly cut his wife s 
throat, it was held th.il, in order to est.iblish 
that the act wms nut done under grave provo¬ 
cation so as to bring the case under cxcep. J 
of s. 3U0 of the renal Code, it is not sufBcieiit 
to state that the deceased ceased abusing the 
prisofter then, but it is iiecess.ir\ to show w'ha* 
interval elap.scd between the tune when the 
doccasedreased Uj i^pc.ik .nid the instant when 
the prisoner attacked hi*r. —Qi’Kev v, Nokti. 
Nl'sMVO, 7 W. R. 27. .Norman .ind Seton- 
Karr, JJ. Feb. 4. 1867 . 

}viKiP5 must not shrink from r'oing their 
a«ty, and they are bound to pass a capital 


sentence in a cane of murder when they 
lvev« the eviddnoe,—QuEbN v. SiunaxaiIv^ 

Falodhee, 7 W- R. 33. LSeton-Karr, J. 
Feb. x8, 1867-] 

Where a prisoner, convicted of murder 
against the opinion of assessors, was sentenc¬ 
ed to transportation for life, the High Court 
reduced the sentence to ten years’ rigorous 
imprisonment, remarking on the severity of 
the Penal Code, and on the necessity ai ad« 
ministering it, so as to make it apply to the 
various gradations and degrees of crirne in 
this country.— Queen t. Hoasein Ally, 7 
W. R. 47. ^Seton-Kc'irr and Shumbhoonath 
Pundit, Jj. Mar. 19, 1867.J 

Proof of motive or previous ill-will is not 
ncceA.snry to sustain a conviction for murder 
in a case where a person !>• coolly and bar- 
barouifly put to dcfith,— Queen v. Jaichard 
Mumu.e, 7 W. K 60. '_Seto«-Karr, J. 
April 29, 1^7. 

Curious ca>e of murder, where a father 
sacrificed his son, bt'cause wealth had nut 
accompanied its birth, and aiterw'ards cut hi> 
own throat as u protest against his deity's 
injustice.— Qcekn 1'. Bishe.nohakke Khaka, 
7 W. R. 64. Glover and Hobhouse, Jj. 
May 7, 1867.' 

Whkrk n ijuict peaceful man suddenly, 
and witliuut the least motive or provocation, 
runs amuck ;igaiM.st all round him, his case is 
dilTerent from an ordinary case of deliberate 
murder deserving of the cxticme penalty.— 
Queen Bishonatu Uunneea, 8 W. R. 53. 

Kemp and (Jlowr, JJ. July 29, iSdy.j 

Twti p.iitu-* met each other in a drunken 
%t.ite. and cuiuMw need a quarrel, during w'hich 
they otCiUne groNsly abusive to each other. 
'I'his l.i-^tcd lor iImmii hah an hour, when one 
Ilf thrill rm til h:s nwu hoii'.i:. distant 30 
y.triN from tin "p**!. nml ivimc b.w k with a 
in .ivy |»r-!lc, wjih whw'li hr ^(^lH'k the other 
.1 violent blow on ihi Jilt temple as the latter 
was risirig, or h.ul just n..i u, from the ground, 
causing ifisLiiit death, /ittd (h.at the art wa.s 
dune with the inteiuiun of Cdusingsuch bodily 
injury as w.is likely to cause death, and also 
with the knowledge that ^uch act wax likely 
to cause death, and that the ufTezice commit¬ 
ted was murder w’ithin the ptovisions of cU. 2 
and 3, s. 3ix>. Penal Code.—Q ueen e. Dasskr 
Uhoovan, 8 W, R- 71 ^Kemp, Seton-Karr 
and Mitier, JJ. Sep. 11, 1867-j 

Whbkk an accu‘«ed killed A, n'hom he had 
no iiitertion of killing, by a blow with a 
highly lethal weapon, like a sharp dao, inteiid- 
ed to kill he was held guilty of the murder 
of A.—Queen r. Phomonee Ahum, B W. R. 
78. [Glover, J. Oct. 29, 1867.^ ^ 

In order to constitute the offence of attempt 
to mufder under s. 307 of the Pena) Code. 


i 359 1 



Sec. 302.J OFFEMCES AFFECT*THE HUMAN BODY, [CaAf. XVU 


the a,ct commitled h> the pri:»t>ner must be an 
act capable oi causing death in the natural 
and ordinary cuurse uf events. AlUer under 
s. 511 taken in connection with bs. 299 and 
300. Therefore, where the prisoner presented 
an uncapped gun 'At F (i (belii*viiig the gun 
to be cappedj with the intentiuii of murdering 
him, but was prcMuiUd iiuin pulling the 
trigger, held that he could not be comicted 
of an attempt to juunicr upon u charge framed 
under 5 . 307 of the IVnal Code, but that, un¬ 
der the same circumstances, he might be con¬ 
victed upon a charge ot simple attempt lu 
murder framed under s. 511 in connection 
with ss, 299 and 300. Unnece.^^i.’iry illJcg.i- 
tions in a charge rna\ be rejected as Mirphis- 
age. Apparent inconsistency between the 
English law. with reference to attempt as laid 
down in v. Ctilliii,s I^aiv. J , M t*., 
177) and the provisions ot the Penal Code 
explained.—R eip. t' KK\NcisC.\ssiii ^,4 Bom. 
H. C. R. 17. Couch, C.J , and Weslropp, 
J. Dec. 23, 1807 

The three accused were convicted of mur¬ 
dering their cousin, who hid supplanted one 
of the accursoJ in .01 uitnguc. with Mussini- 
mat K. The accused caught the deceased ami 
Mussammat F together Ni'id that, with due 
advertence to the state of society in the 
Rawalpindi district * where the case oi-rurredi, 
the sentences of death •.huuld be roinmutt?d,— 
Crown v. Fivl, Panj Rcc No, 2 ol 1867 

Accused confessed to a ( harge or murder 
His confession, made before the .Magistr.'ite 
and Sessions Court, was, m fact I'orroborated 
by other evidence, but (onlhcted ivirh the 
nnedical evidence. and tiie Sessions Judge 
considered it uoi improb ibh* that ,icr usisl 
had been 111 flue need by the police 10 confess 
Held by I he Chief Court tint it would lit- vifiT 
not to i ontirni the sentence.— Ckdu.N :■ M.^k 
Kha.s, Pan). Rec , No 3 of 1S07 

When a prisoner is on lus tn.il by a jrii_\ 
upon a ch.irge of murder, jt i*- the duty of rh ■ 
Judge to point out to the jury accurately the 
difference between murder and culpable homi¬ 
cide not amounting to murder, and to direct 
the attention of the jury to the evidence, and 
to leave them to find the tacts, and say uin- 
der the direction of the Judge as regaids the 
law) of what offence the prisoner is giiiJtv 
Where the provision of s 779 of the Code 
of Criminal Proctiliin* fAct XX\* of tSfii p 
was neglected, and the judge did not Mini up 
the evidence at all, new Iritil was ordered. 
Iilahet^ fiakAh\\ 15 W R, Ho* corisidi'tcd 
— Ot'EKN V , Shl'Msiieki- Hro. 9 W, R. 5 
[Maephersonand lilovtT, 1 ] Mnr 2H. iSf>S 

To bring a c.Tse uTidcr cl 4 ^ 300. it inti'll 
be proved tliat thr m comniittiii<; 

the act charged knew thru \* ituisL, in .ill pro- 


babilitvi be likely to cause death, or that it 
Would bring about such bodily injury as would 
be likely to cause death. Held th^ a case in 
which the accused person pursued a thiefj 
and killed him after house-trespass had ceased, 
did nut fall w ithin the 2Qd exception to s. 300 
the right of private' defenA*c of property con- 
ticmiiig under cl. 5, 105, only so long as the 

house tresjviss ouiitiiiues.—QoS&K v, BaLA- 
KtE Joi.\HKM, 10 W. R. g; I B. I*. R.,S. N., 
8 LClIui er, f. July 3, 186S.] 

In determining whether a declaration alleg¬ 
ed to have been made by a deceased person 
la admissible .is a dying declaration under s. 
371, Code of Criminal Procedure (Act XXV. 
of i86i_), corresponding with s. 32 of the 
Indian Evidence Act ( 1 . of 1872), a Sessions 
Judge ought to direct his attention to the 
point whether the declarant believed himself 
to be in danger of approaching death. The 
evidence of persons who cannot speak of 
their personal knowledge to such declaration 
should not be admitted , and, in deriding whe¬ 
ther the accused is guilty of the charge of 
murdering the deceased declarant, the Court 
should confine itself to inquiring into the 
facts which occurred on the day of the murder. 
The evidence as to the motives with which a 
prisoner commits an offence should be of the 
stricte.st kind.—yuEEv v. Zuhir, 10 W. R. 
II. ' Phear and Hobhoiise, IL Fuly 8, 
1S68.; 

To give an accused the benefit of excep. 1. 
s. 300 of the Penal Code, it ought to be shown 
distinctly, not only that the act was done un¬ 
der the influence of some feeling which took 
away from the person doing it all control 
over his action, but that that feeling had an 
.idequate cause—QfEK.N c. Hi'Ri GiKBK, 10 
W. R, 26; i B. L. R. A. Cr. 11. ,Loch 
and (.ilover. jj, Aug 7. 1868 j 

Held that, where, from the circuin.staiices\ 
It .appeared that a child who had been expos¬ 
ed by the prisoner did not die in consequence 
of the exposure, except in a remote degree^ 
the prisoner, though guilty under s. 317 of 
tile Penal Code, could not be convicted of 
murder. Th.at section contemplates cases in 
which death i.s caused from cold or some other 
result of exposure.— Queen v. Khodasux 
Fakbkr alias Kki.'dir.am Fakeek, 10 W. R. 
53. ^I.orh and Glover, ]j. Nov. 19. 1868 J 

Tri bring n case under ct. 4. s. 300, of thti 
Penal Code, it must be prov^ that the aiv 
ciiiscd, in committing the act charged, knew 
ih.it it must, in all probability, be likely to 
r iiise death, or that it would bringa.buut such 
bodily injury as would bo likely to r.iiise dtudh. 
When .t poisonous drug was ddiiiinistered to 
a woman to pro«*ure miscarriage, and death 
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resullodi and it was not proved that the ac- 
cuaed knew that the drag would be likely to 
canae death, Uc , they were acquitted by the 
High Court of murder, and convicted of an 
offence under s. 314 of the Penal Code—* 
QycgM e. Kalachand Gope, 10 W. R. 59. 
[l%ear and Hobhouse, JJ. Dec. 8, 1868 1 

Accused was out in the jungles with his 
^n. An altercation arose between him and 
deceased, the former interfering to prevent 
the latter from committing real or supposed 
cattle«trespa&s. Deceased, thereupon, wtth a 
large dub, attacked accused, whu hred with¬ 
out any particular aim, but lowering the 
muszle or the gun, so as not to hit a vital 
part; and death ultimately resulted from the 
wound inflicted. that accused's act was 

not a legal exercise of the right of private de¬ 
fence, as it was not necessary ioT nis defence 
that he should fire; he had only to stand 
back and let deceased alone, and he was safe 
ffM accordingly, that the accused was rightly 
convicted of culpable homicide not amount¬ 
ing to murder.—C rown f'. Kurrebm Qi^ksh. 
Panj. Rec., Mo. 13 of 1868. 

Guilty intention or knowledge is a con¬ 
stituent part of the offence uf rulp.'ible homi¬ 
cide, and although every unKmful art is 
presumed to be wrongly intondeiPuntil the 
contrary is shown, yet it is for the Court to 
consider whether the whole case does not 
disclose circumstanres (whether they come 
from the accused or the prosecutor; which 
negative the existence of such intention. li 
is only in the exceutiunal cases mentioned iu 
s. 300—of which there should be cMdenci-— 
that culpable homicide r.^ii be taken out of ihc 
category of murder, and reduced tu an ofYeiu'c 
of lower degfree.—jEHAViii-RK Km v . 
Crown, Panj. Rer., No. 22 of 1H68 

A ]uDOR was held to have exercised a proper 
disen^ion in not pas.sing sencenro of death 
in a case in which the dead body was not 
fOttad.—PUEKN V. Bl'DOURUUOEES, 11 W. 
R. 90 . fT^orman and Jackson, )J. Mar. g. 
1869.] 

A LARGE body of men belonging to one 
faction waylaid another body of me n belong¬ 
ing to a second faction, and a fight ensued, 
in the course of which a member uf the first- 
mentioned faction was wounded, and retired 
to the side of the road, taking no further ac¬ 
tive part in the affray. After his retirement 
a member of the second faction was killed 
HM by Norman, J. (whose opinion prevail¬ 
ed), that the wounded man had ceas^ to be 
a member of the unlawful assembly when he 
retired wounded, and that he could not, under 
s, 149 of the Penal Code, be made liable for 
the subsequent murder, field by E. Jackson. 
|., that he remained a member of'^t!\o unlawful 


assembly.—Q ueen v. Kaeil Cazex, 3 B.'li 
R. A. Cr. I. [Norman and JackMn, 

April 8, 1869.] 

The legal tight of private defence of the 
b'xiy and property is not exceeded by a per¬ 
son who is attacked by another with a spear, 
and who strikes a blow with a lathi which 
results in the death of the party attacking; 
and such right of private defence of the body 
extends, under s 100 of the Penal Code, to 
the taking of life where j^ievous hurt is rea* 
snnably apprehended — Queen v. MoiEUDfN, 
w W. R. 41. [Jackson and Markby, JJ- 
April 29 i8^.j 

The accused, who professed to be snake- 
charmers, persuaded the deceased to allow 
themsfclves to be bitten by a poisonous snake, 
inducing them to believe that they had power 
to protect them from harm. Held that the 
offence would have been murder under s. 300 
of the Penal Code, if, under the circumstances 
of the case, it did not fall within the 5th 
exception to that section. Held that the 
consent given by the deceased allowing them¬ 
selves to be bitten did nut protect the accused, 
such ronsent having been founded on a mis- 
ronreption of facts, that is, in the belief that 
the accused hod power by charms to cure 
snake-bites, and the accused knowing that the 
ronsent was given in consequence of such 
misconception (s. 90. Penal Code).—Q uebn 
V Puo.vii FArrEM,\H, 12 W. R. 7; 3 B. L. 
R. A. Cr. 25 Norman and Jackson, JJ. 
June 14. 1S69., 

PkisoNFK caused to be given to derea.«ed 
some substance which he alleged to have 
been giviMi with intent to bring on madness. 
//r/tl that the .art of the orisoner w'a.s,known 
to him to be likely to muse death, and there¬ 
fore he was properly convicted of murder; 
but as death was not the immediate object of 
his intention, the sentence of death was com- 
niuted.— Crown v. Khe.ma, Pan]. Rec., No. 
8 of 1869. 

Upon an inoffensive remark made by de¬ 
ceased, Faxl Khan picked a quarrel with him, 
and, after .some words had passed between the 
two, Fazl Khan held the deceased's arms 
clown by his side, while Muhammad Khan 
indicted .1 stab which caused death. Held that 
the prisoner was improperly convicted of cul¬ 
pable homicide not amounting to murder, and 
should have been convicted of murder. A 
Court should find clearly the exception under 
s. 300. which, in the Court's opinion, exists 
as a reason for reducing the offence to culpa¬ 
ble homicide not amounting to murder.'— 
M.MfoiUEu Khan «. Crown, Panj. Rec., No. 
i2 of 1869. 

Whf.rk there was no direct evidence of a 
wvirder having been committed, but the ar- 
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cuMd confmed that h» had burnt the hod^r iA 
thcr deceased alter death, though he denied 
that he had murdered her, or that she had been 
murdered, the Court presumed from all the 
acts and statements of the accused, and the 
presence of motive and other circumstances, 
that deceased was violently put to death, and 
by the hands of rhe ai'cused, and conArmed 
toe sentence of death accordingly.—C kown 

BvNNa, Panj. Rec., No. 13 of 1^69. 

Wheke the accused were convicted of riot¬ 
ing and murdering a jainadar of chaukidars, 
who was assisting the police to .'ipprebend 
a proclaimed offender, held that the fact of 
the murder being committed without pre- 
concertion or personal enmity did not war¬ 
rant the Ses5ioll^ Judge in abstaining From 
passing sentence of death.—Ckowx v Dm r \ . 
K^j. Kec., No. 31 of 1869. 

Under excep. 1, s. 300. tJic fmding of a 
jury as to whether the otfence oi mmdur 
committed under grave and sudden prox ooa- 
tlou siifficicut to prevent the uffeiu'c from 
amounting to murder j!» ,1 qnestion of f.u t 
with which the High Court cannot interfere 
—Ql:£KX r. ^iHRAib. 13 \V. R. 33. Jack-.t»i 
and Hobhouse, JJ. Keb 19. 1870.J 

Where the accused pleads gmlt\ before a 
Sessions Judge to a charge of murder, the 
Sessions Judge might either roTi\ict him on 
that plea of that charge, or proceed to Iry 
him on the evidence; but he cannot, without 
trial, convict the accused ol culpable homi¬ 
cide not amounting ru murder, to which of¬ 
fence the accused did not plead guilty. 
with reference to the provisions of ss. 97 99, 
and 102 of the Penal Code, tluit on the t.ictN 
of this case the accused had no reasunablt 
apprehension of danger to himscll from tiir 
threats of the delea^*.d v-hom he killed, .nul 
that, therefore, the right ot private defem t o! 
tlie bod) did nut ansr, and the i ase u.i** m<' 
taken out of the category of nmrd'Thi rt-asiif* 
of the 2nd exception to s. ;oo ol the P* u d 

Code.-T'. tiOKlMI'K liUlKA 13 

W- R. 53; 4 B. I- K- Ap lOJ ja-ksoji 
and Glovtr, JJ. April f) 1870 ' 

On a ronvirtion for murder, (he onlv pim- 
ishments that can legally be awardcxl arc 
death or tran.sportation fur life.—Qi'hbv v. 
Bani Dosb, 14 W. R. 2. Bayieyand Markby. 
JJ-June 4, 1870;; 

A, OF Aliyghiir, obtained a decree against 
B and C of KasKeepoor for their share in 
certain property. A sent four men to take 
possession and plough the land, uhich 
opposed by six men of Kasheepoor. A fight 
ensued. resviUlng in the death of one of the 
Kasheepoor men. caused by a blow iiifliincd 
^ one of the Aliyghur nioii. The Dcpniv 
Commissioner convicted the mur AlKghur. 


and five surviving HaahmKMir, mtn «i 
ing members of an unlaw^l aad 

of culpable homicide. Held, on ^pem« that 
there was no coniiuon object on the |iart of 
the two factions, and therefore thtgr did not 
jointly form an unlawful astMunbly under $• 
141; that the Kaseepoor men merely exer¬ 
cised the right of private defence under E, 97 * 
and that the Aliyghur men, being Icwt than 
five in number, did not compose an iinlawfui 
assembly, but that the AHyghur rruUfe who 
struck the fatal blow ivas guilty of culpable 
homicide, and the rest of Kts party of abMing 
that offence, — KrttExr. Crown, Pan). Rec.. 
No. 13 of 1S70. 

CoNMciioN by a jury set aside in a case 
of murder in which there was a total absence 
of ail evidence to show that the prisoner had 
ronimitlcd the crime.—r.fiAHAR Ali 
Kak\k, 15W.K. 46. '^Jackson and Moo* 
kerjcc. JJ." Mar 25, 1871.„ 

Capiiai. sentence .should be pronounoed 
on a coiiMctton for murkier, even if the oiC'- 
ciisecl bt' pregnant, although the execution 
of thr* sentence should be deferred (ill after 
delivery—yi'fctN PANHKE AVKi T. 15 W. 

R, f)r>. H,i)ley and f*aol, JJ, May 3, 1871._ 

E^kk.son's lound guilty ot rioting may, if th** 
circumstanres warrant it, be convicted of the 
ses'craf offences of rioting armed with deadly 
wlMpvm^, culp^iblc homicide, and grtevuns 
Kurt.—yi FE\ 1. HrKooRixo, 3 N.-W. iV 
1/4 runier. ), July 7. 1871., 

l.N a case m which the prisoner was chaiwd 
with murder .md he <nade a confession in.ir 
he drd strike the de^'cased with a stick, the 
SessionsJ:idgv jttcr rousid«sring the eA’ideocc 
reditr'd the confession and all the evi* 
den< e exi ept tint of the rntxliral officer, and 
ihschargcd (Im- prisoner, not considering tt 
lii's'es-.thil ihc • i***' should go Ijetote ,i 
in’x /y. .'•/ Mull till Scssiuii' jiw Ige had iiti 

n>;li( III |irtiriuiitu e his |udgtnenl uii ihr 
(ritlihihiN i>i iite iiidiMiie, md to v’lilhdraw 
(111 > oiisidi la* ion III <hi* due weight IO Iw given 
to ihf Pkidejii-e fr**in »he |urV-— HcRRO 

'-111 VJf i, 16 W. R Jij .liiiNtie ,iml Piiiil, J| 
inly >0 |.S7i 

Tnh ('ourt h.iA no power even where there 
IS ground fur doing so, to mitigate a sentence 
of trari.sporLition for life, pasjved On persoitA 
found guilty of murder —OrsKN v. JajiaI.. 

lO \V. R (15. Kemp dnd JarkMm, JJ. Dec. 
g. 1871 _ 

WwiRf the SesAiomi judge coovUied the 
ricciised 0/ culpable homicide not amooMiag 
!o inurdiT, and sentenced him to vreny^ra\^ 
rigorous irnpriwniio-nl, the Chief CrH^ Ojt^’ 
th*- Rc-tmitm Side, not finding any irf ihe 
exceptions under s 300 esrabtmhed' 
the ronvirtion to one nF murder, and 
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lenotid tJie moCMned to transiwUtwn for life. 

Gholav Mahomko, Pftnj. R«c., 

AccOi^tiiKo to t(ie pcikoner'h statement <lhc 
ofiljr 4 if^ evidence in thecabc), Musstamnial 
' Waluil^i Molieited him to continue a crinnnnl 
intercourse wh'ch had exiAted between then\; 
and, on hU decUning, she kicked him, on 
which be struck ht^ a blow over Ihc^ region 
Oi the heart, throttled her till !»hc reastd 
breathing, and then Aung the body into a 
weU. Held that there was not sn<*h grave 
and srudden provoi-ation rirdnrert the of¬ 
fence to culp^lc homicide, anti that the case 
did not htll under the 4th exri'ption of s 300 
Peiuit Code (sudden fight, tiic }. ht^caiist' the 
prisoner acted in a <‘rviel ami unusiml manner, 
hilt that the provocation rweiv^id by the ai> - 
cUsed was a suffice nt rvason for not pasNmg 
sentence of dt^h. Sentence comiimted av. 
cordingly.—Oiw\r Si mi novk, Pan) Kec . 
No. 4 of 1872. 

J, WITH three others ;iJJ ol th*'7n itnanurd. 
attempted late at night to ntf'al nuod from 
H SV field. M S, who wa^ m ch.irge of (hi* 
Held, raiaed an al.irm and MS, with K Sand 
). S. cntiM* up and sei/t'd j and S D, another 
of the ihiex'es. M S and hi^ party, nim u-*ti' 
armed with sticks, ^trurk J and S D, .tml took 
iheti) into the village, j being '•^'nsclcss from 
the blous^ and S D umnjnrt-d, [ dn^I m‘M 
morning Irpm one of the Mow> rf^'civixl. wliirh 
had broken one «>f his rlb^. and nhn h was ihc 
only seriou.s blow influ’tei:]. The Pb^pnfy Cenn- 
uiisisioner rorrvirted F( S, .M S l\ S. and L S. 
uf rtilpahie honwride. hulditig that, though 
It waJ^ not shown which of the lour inflh tril 
ibr fatal blow, they were all fouiui gmlty as 
they were acting together for .1 rommon pur- 
pOflC. //fid by the C^hirf Court that, with 
reference to the common ptir^rose of the .u • 
cuued to arre.Ht the dere«i.sc<i, wfu>. with others, 
WAk Attempting to commit thefi, jikI other cir- 
ciim4Ance» in the rawr. and a^i it had not Iwcii 
found that the arcu^cd bad nscsl exrp>>.i\? 
v'ioicncts the runvirtion musii Ir* sei aside.— 
IltitA SiNitH e. Crown. Pani Ro< ,, No. .*6 
of 1872. 

WHkRK It HI>|.nMri'd ibal ilie pnsoner. .i 
RajpuC kad allowed his fetnalr 1 hild. at- 

Ver the mother a death, to gradually languish 
away and die from want of proper Mistcnance, 
and had pendstentty ignored the wants of the 
rbtld.. although Tepeatedh warned of its state 
and the consei)uenf*eh of hit neglect of and 
there ww nothing to show that thp prisoner 
wta not In a poeition to support the child, 
Md that theoffracc which tne prisoner conn- 
mlttad was murder, and not simplv ciil|>abh* 
htimicide nui amounting to murder —Qckkn 

GtrHjAStte<ni, 5 N.-W, l\ 44 "Spankie, 
Feb, 19. 1873/ 


In a raae of murder, the statement madet 
by the deceased in'tbe presence of lifs 
boiirai and of a head-eonstable wsis'admiMd 
as' relevant evidence under s. 22, cl. T, Act h 
of 1872, that section providing that sttch 
statement is relevant, whether tbeperMm who 
made the statement was or was not at the 
time when it was made under cnieetation of 
death.—Q uekn v l>Kot*MBKR Tmakoor, t9 
\V. R. 44. I^Kcmp and Glover, JJ. Mar. i2, 

Whkhk a person under sentence of tranff* 
portation for life on a conviction for murder 
is fovind guilty of murder on a snhscqiieot 
and diFcrvnt charge, the only sentence that 
ran lie passed on him rirr^wding to s. 3031 
Penal Code, is that of death, 'rhe prisoner, 
who w;»s i'h:iTgi*d with having committed mur- 
dcr, was found bv thi: jury who tried him to 
hiiw btsMi of unsound mind Hi the time he 
I'umnutted thr oftence The Sesifions Judge^ 
difiering in that point from the jury, refer* 
rml the rase to the High Court under s. 263 
4jf the Code of Ciiminal Procedure (Act X. 
uf )872> ifM that, in a rase uf this kind, 
ih*' liigli Court will not interfere, withutti 
thf \eryriearesl proof that the jury were mis- 
lakfn and that the interests of pistice itnper- 
aiively rerpiired the Court to take action un¬ 
der the extraordiiMiy powers conferred upon 
it by s- 1(13, Code of Criminal Procedure, 
1872. On a I'onsideration of the medical 
c'Videnrc, the Court dtR'lined to interfere with 
the vcrditt uf ;trqiiitt.d which the jury came 
to—yt.'hFN i. DouriodhcvS n \Mu\fo o/iW 
MhhjoHOJ'. 19 W. R. 45 Kemp andGlover^ 
II Mar. 15 1873“ 

I'hk arrused confessed to a police-con* 
stable, on being assured by him that nothing 
wovild happen to her. that she Had killed her 
new-born child, and had buried it in the en¬ 
closure of her huusc. Thin statement led to 
the iitv iivery of >om'' bones of the head of an 
infanl a stuno M.xtne<l w*ith blood, and a knife« 
with which stone and knife she said that 
she had killed her child. Before the t'onimit- 
l;ng M.igistratf she made the same statemcnl- 
!n her trial before the Sessions Judge, she 
admittinl the birth of the child She stated 
that it did not rry» and that she buried it, not 
knowing whether it w,i> alive Qr dead. She 
aUustattxl that the police>ronstable hadovesa* 
c-d and threatened her, and told her that, if 
she confe<sc<l the truth, nothing would hap* 
pen to her. She denied having killed the ehlid 
with the stone and sickle, and said that sha had 
m^^reSv pressed it cm the gr. und. and then 
buried it. There was no evidence to show 
that the child was born alive. MM that the 
confession before the Magistrate was irrele' 
I'.int, and that the CoQit was not prepared to 
that the ronfc^Vion made before the $es* 
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sioQ* Judge was made after the impression general, grant leave to appeal to the_ Privy 

lice-constable Council, Unless some important ot 


causad l>7 the promise of the police-constable 
had been fully removed, and that, looking 
at the fact thit a promise of safety had been 
made, the confession uras, even if accepted, 
of a limited character, and there was nothing 
to show that the child was born alive; and 
considering that, if the child was born dead, 
the accused might, under fear of exposure 
and disgrace, have wished Co conceal the body, 
the accused must be acquitted of murder.— 
Quken V, MussrifAT Luchoo, 5 N.-W. P. 
86. [Spankie, J. April 5. 1873.; 


The prisoner having admitted before the 
Court ^ Session that he had killed his 
wile, no assessors were enipannelled. At the 
end, however, of his confession, he pleaded 
that he was not in his right mind at the time. 
The Judge, therefore, proceeded to record 
medical and other evidence on the point, and, 
having come to the conclusion that there 
was no reason to doubt from the prisoner’s 
conduct, either prior or subsequent to the 
murder, that, in committing the murder, he 
knew that he was doing a wrong art. I'un- 
victed the prisoner. IleUl that the pita 
in effect, one of not guilty, and that the 
trial should not have proceeded without as¬ 
sessors, and that it should he quashed.-— 
Queen v. Cheit Ram, 5 N.-W. l\ no 
^Spankie, J. April 14, 1873." 

The statement of a Judge, who presides nt 
a criminal trial, is, upon a case reservi^ 
under the 25th clause of the Charter of the 
High Court, or upon a case certified by the 
Advocate-General nndt'i its 26th clause, con¬ 
clusive as to what has passed at the trial. 
Neither the affidavit^, of h}standees or i-r 
jurors, nor the notes of counsel or of .sh unhand- 
writers, are admisi^tblu to controvert the st.ir.-. 
ment of the judge. It is in the di.scretion of 
the Judge, who piesides at a crimm.tl Tri.il, 
whether or not he will rcseixe a point oi law 
for the opinion of the High Court. ai\d such 
discretion will not be reviewed by the High 
Court sitting as a Court of Review, under 11. 
26 of the Letters Patent. —Non- 

direction by a Judge i.s nut a matter upon 
which the Advocate-General should giant a 
certificate under rl, 26 of the Letters Patent. 
In considering whether a Judge has nn^^- 
directed the jury, the tenor and general efftjci 
of the whole summing-up should be looked 
at, and if, upon the whole siinnming-up, th<‘- 
Court U of opinion that substantially the 
proper direction has been given to the jury, 
it will not interfere, though the Judge has 
omiiUid to direct the jury expressly on simi*: 
important point. Quftre —Whi-ther ab^‘‘- 
ment 1 f murder by sorcery or other i m|»ossibh' 
means is an offence under the Penal Code 
In criminal cases the High Court will not in 


law or practice, or jurisdiction 1 i* involvodi 
Considerations that guide tlw CoiHt In 
granting leave to ap|)ea] in such cases stated, 
and instanras in which suCh leave has been 
granted mentioned.— Rbo. v PkbtanJI DiN« 

SHA, 10Bom. H.C. R. 75 - [Westropp,C.J.. 
and Gibbs, Sargent. Bayley, and Melvill, J]. 
May 21. 1873.3 

In a case in which the accused were chaf¬ 
ed with murder (s. 303), culpable homitaoc 
not amounting to murder {s. 304), and volun¬ 
tarily musing grievous hurt (a. 335)* the Ses¬ 
sions judge at the irkil added a furth*'r charge 
of house-breaking ^ night in order to^tne 
commission of an offence (s. 4 ' 57 )« The Jury 
unanimously acquitted the prisoners of the 
three original charges, and n majority of the 
jury (four uut of five) acquitted them also 
of the last charge. The Se.ssions Judge agreed 
wMth the vmlict of the jury as regards 
The three original charges and recorded a 
formal order acquitting ,and dist'harging the 
jirisoiiers on these three charges He differed 
from the majority as to the fourth charge, 
and referred the case to the High Court un¬ 
der .s. 263 of the Code of Criminal Procedure 
^ Art X. of 1872). that, where fas in this 

^a^e) the Scs.sions Judge has approved a ver¬ 
dict on curtain charges, and finally aeqaitted 
and disi-hnrged the accused as to these charges, 
the High Court < annot, under s 3 <^, convict 
on the facts on these very charges. That 
sci'ticn seems to contemplate only a case in 
whit'h, without recording any order of 
acquittal or I'onviriion. the Sessions Judge 
refers the whole case As there was no¬ 
thing in this case t'i show on what grounds 
the m.qority r<t ihr jury acquitted the prisoe- 
lT^ O'j the additional rkarge. and the Ses- 
-^'.ons Judge agr«sod with thr unantmoUK 
\»>T(ltrt as to the three original charges, the 
High Court prcMiiru’d that the reason which 
weighed with the maji rit^' 1 (the jury in find- 
in the j}r)^DncT<v nut guilty on the addition¬ 
al charge must have weighed with the whole 
jury in finding them not guiityon all the three 
other charges, and accordingly the Court 
could not set .'tside the verdict c( the 
maiurify on the last count without prarticatly 
finding dirt'ctly in the teeth if the verdict 
cf the unanimous jury on the first three 
* ounts.—QfEKN V. Uov.\ Chakoa, so W- R. 
73. fMarpherson ard Glover, JJ, Nov, j, 

In a case in which the accused waa tried Oft 
charges of murder, culpable bcftmioidej 
and causing grievouit hortf the juryacquHred 
him of murder, but convicted him on Uie 
other count's. The Verdict wasrecftniedby 
the Sessions Judge, who then, in aocOfdiUiQO 
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wii^ 96 ^ Cod« of Crtmioal Procedure (Act 
X* of iS^a), quejftioned the. jury as to the 
grousda for their verdict, aed the jury evea- 
tuaJly iatimated their wUHn^ness to convict 
of murder. The Seasioes Judge dilTered irom 
the first verdict si the jury; but as he 
hod recorded the first verdict, he doubted 
whethtf he coutd accept thcsecond verdict, and 
referred the ease to the High Court under 
s. 263. HAd that s. 363 did rot apply to 
such a case as this. There could be no ver¬ 
dict delivered, and no verdict finally record¬ 
ed, until the iut of the (|uestiuns put by the 
St^ons Judge to the )ury was answered ] 
and, as it appeared front the answers of the 
jury that their findings of fai:ts disclosed 
that the verdict ought to have been one of 
^ilty on the charge of murder, the Sessions 
judge should have entered the verdict cf the 
mry as the verdict of guilty of tnurder. 
The case was accordingly returned to the Ses¬ 
sions Judge to enable him to do that, and 
to pass Such sentence as the law directed. 
It is only when it is ne^'essary in order to 
ascertaiia what the verdict of a jury really is 
that a Judge is justified under s. m 
putting questions to the jury«—Q i'ken v. 
SusTiK.\M MandaL, 21 W. R i. Phearand 
Morris, JJ. Nov. 19, 1873.^ 

Th B knowledge that an act is likejy to cause 
death does not ronstituto cutpablc horn wide 
amounting to murder. It must be ^thow^n 
that the act was committed with the know¬ 
ledge that it mu^t, in all probability raii^^e 
death. —Qubb.v v. Ghiohakck 6 

N.-’W, P, 36. 'Turner* J. Nov. 29, 1873, 

W'hkn a Sesftiun% Judg^' finds the accused 
guilty of murdier, the .lentcncc of death must 
be passed, unlc^s there some extenuating 
circumstance, some excuse, w'hich. though 
the law does ni/t regard it as sufhcif nt to re¬ 
duce ihe killing to the offence oi culpable 
homicide, is ground fur K oking leniently on 
the art. The fact that the arcii>ed wa.* nut 
arrested when actually ctrmmitting iht* rnme. 
or in the act of escaping from the spot, is no 
reason for not passing sentence uf death.— 
Kbmal V. Crown, Panj. Rec., No. 13 id 1873 

17 ni)KR s. aSo of the Code of Criniinat 
Prorodure fAcl X. of 1872-. the High Court 
altered the conviction in this case from nii- 
p«ble homicide into one for murder, and 
enhanced the sentence accurdingl>.—Q ckkv 
V. Shrikh RohREM, 21 W. R-39. .luckson 
and Ainslie, JJ, Fch. 5, 1874 

In a cams in which the accuicd was charged 
with murder, the Sessions Judge considered 
thee^dence given before him by the witn«ssses 
for the prosecution to be false, but never- 
ihnlena convicted the accused, acting under 
». 249 ^ theCode of Criminal Procedure, and 


relying on the evidence which had been gives 
by the same wtfnemies before the oemmR- 
ting officer. NM that a. did not ap|dy 
to this case; that the discretion confenea by 
that section should be exercised upon sub¬ 
stantial materials rightly More the Court, aod 
reasonably sufficieai to guide the judgment of 
the Court to the truth of the matter, and 
not upon mere speculation or conjecture; and 
that, under that section, a Judge ma> base 
his judgment on the evidcr.ee given before tbe 
Magistrate in the presence of the acciiaed. 
when tnerc are special and particular reasons 
fur considering that evidence to be honest 
and true, and when that evidence is, to a 
certain extent, corroborated by independent 
testimony Wore himself. ^ QuEEN «. 
Amanvm.ah, 21 W. R. 49; 13 B, L. R. Ap^ 
15 ’ Phear and Morns, JJ. Mar. 16,1674.3 

Thk High Court, in exerci^^e of the pQweru 
1 unferred on il by s. 280 of the Code of Cii- 
minAl Procedure (Act X of 1872), altered 
the conviction in this case by the Sessions 
judge from gtiesous hurl into one for mur¬ 
der, cind enhanced the puni:»hnienC according- 
ly.— QvtEN l'.S.\Kt!KLDDI PaLW'AN, 22 W. R. 
5 , 13 B. L. R. Ap. 23. [Kemp and Birch. 
JJ. April 22 , 1874.] 

T HE evidence of a child of immature agie—• 
who, the SesMons Judge considered, under* 
stood the questions which were put to her. 
and who was therefore a competent witness 
under s. s 18 of the Kvidence Act-^Haken by 
the Sessions judge on a simple affirmation, 
because he was not aware of the responsibi* 
hty of an u.ith, was hold to be admissible as 
evidence under 5. 13 of the Oaths Act (X. of 
1873). f'ttsi' 0/ D^'afkannik Duit (7 W. R. 
I5>, which ruled that a Court, before which 
a second trial is held, has nothing to do with 
the evidence given in the former trial, except 
(or the purpose of ascertaining whether the 
oficner in the two trials is the same, follow¬ 
ed. A prisoner originally charged ivith an 
offence under one se<-tion ^302). and acqust- 
tctl of that charge, was committed, the day 
totlowing that on which she was acquitted, 
for trial under another sw'lion (307), without 
any witnesses being examined on the cha^e 
linger s. 307, and without having any oppor- 
tunit\ of cruss-exannning the witnesses on 
the first charge, with respet't to the second 
charge. Held that the irregularity w^ one 
which was not covered by s. 383, Code of 
Criminal Procedure (Act X. of 1872), and that 
the prisoner had been prejudiced thereby In 
her defence. The trial under s. 307 was ac- 
ronlingly quashed, and a new tri^ o^ered.—* 
Qt'KRTC V. Mt'SSAMUT ItWARYA. 33 W. R. I4 ; 
14 B. L. R. 54. [Kemp and Birch, JJ. 9 tey 
o. 1874-3 
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WHKJtiE a blow is Strucic b)- A in the pre- 
svnoovi, and hy the order of, both arc 
priocipaU in the transaction; and where two 
persona join in beating a man, and he dies, 
it is not necessary to ascertain exactly what 
the effect of each blow wa<i. — ^itkbn v, Mo> 
HA«Ei> AsOBk, 33 W. R. II. < Markby and 
McDonell, JJ. Dec. 13. 1S74.] 

A PARTY charged along with others with 
Miurder, having had a conditional pardon 
granted to him by the Deputy Magistrate, 
retracted before the Sessions Judge the 
statements he had made before the Deputy 
Magistrate. On being sent back to the De¬ 
puty Magistrate, that officer committed him 
for trial on a charge of giving false evidence. 
The Sessions Judge con.sidered that the De- 

a Magistrate wa.v bound under s. 

: of Criminal I'rocedure (Art X. of 
1873), to commit on the original charge of 
murder, and not on that of giMng false evi¬ 
dence ; and he recommended that the order 
of commitment should be quashed, and the 
Deputy Magi.strate diret'led to commit on the 
chvge of murder. The High Court declined 
to interfere, as there tfa> evidem'e on the re¬ 
cord tending to support the charge for giv¬ 
ing false evidence, and as s. did not 
have the effect of t.ikitig away from Magis¬ 
trates the power to entertain a charge of this 
kind.-^QuhEN v. Mcli.ik [ekchoo, 33 
R. 13 . i Phcar and Morris, jj. |an. 4. i875-_ 

A isKSSlONS JuinrE IS bound to decide 
whether the offence ronimittcd is murder, or 
t'ulpable homicide not amounting to murder, 
even if the person who struck the fatal blow 
i:» not under trial. If an accused h.is not his 
witnesses present, the judge should under 
H. 351, Criminal Procedure Code fAcl X. uf 
1873), if he secs grounds for pro<-eeding, first 
call upon him for his defence, and then post¬ 
pone the case. —Qi'bhn e. Ji'Mikl'divin vn-o 
FAI2L'nDiN aliax K.vooo, 23 W R. 58 i Jack- 
son and McDonell, JJ. April g, 1875 

Where a murder is not premeditated, 
transportation for life js a sufficient punish- 
inent. A Sessions Judge .s'hould nut import 
into his judgment the opinion of iin assessor 
derived from personal knowledge, and un- 
sujmoTtcd by evidence on record.-~-Q l'exn 
V. R.mi Chvkx Kl'mmokar, 24 W, R. 28. 
[Birch and Lawford, JJ. July 13, 1875.^ 

Where a person, accu.sed of murder. a»*- 
knowledg^ having strui*k his victim, but re¬ 
pudiated the intention to murder, and the 
Sessions judge accepted this acknowledg- 
m^t as a plea of guilty, and omitted to re- 
cora any further evidence, held that the 
Judge was tound to aiTept the statement of 
tne accused as a whole, if it was taken as a 
confession at all. Com ution for murder a' - 


cordingly set aside, and now tHil 
Quern v. 2>onaooi.iah, 35 W. R. 23. [Ite:* 
phersun atid Morris, JJt Mar. 14, 

Where an act which cauaes death is done 
with an intention to kill, the offence ia 
always murder. Where the act causmg death 
is done without any intention to cause 
death or bodily injury, whether the offeneff is 
culpable homicide or murder, depends on the 
decree of risk to human life. If death js a 
likely rcMilt, it is culpable homicide; if it is 
the moNt probable result, it ia murder. When 
the act causing death is done with the Inten¬ 
tion of ivuiaing such bodily injury as the 
offender knows to likely to cans* tte 
death of the person to whom the barm is 
caused, the offeni'c is murder, if the offender 
knows that the particular person injured is 
likely from peculiarity of constitution, or ifit- 
mature age, or other special circumstance, tp 
be killed by an injury which would not ordi¬ 
narily cause death When the act caunng 
death done with the intention of causing 
such bodily tnjtiry as is likeiv to muse death, 
it i.-- cutp^ible homicide; if done with the in¬ 
tention of causing such bodily injury as is 
sufficient in the ordinary course uf nature to 
cniise death, U is murder. When the pri.Honer 
knocked his wife down, put one knee On her 
chest, and struck her two or three violent 
blows on the face with his denrdied list, pro* 
ducing tfXtrava&ition of blood on the brain, 
and she died in consequence, either oq the 
spot, or \Try shortly afterwards, ArW, there 
Iwing no intention U» c,-ujsc death, and the 
bodily injury not b<*ing suffictent in the or¬ 
dinary course of nature to cause death, the 
offence was culpable homicide, and not mur¬ 
der.—-R eo. r. Gu\ iNi>\, I. I., R , 1 Bonu342. 
"Kcntb«Hl) and Nanabhai HaridaA, JJ. July 
18,1876.“ 

Where an [ncusod person had been cliarg- 
ed with the murder of a woman whom he wa$ 
prov'ed to h.ave attempted to take away from 
her fnisbancl. and the asacstsors who had 
heard the raM* with the Judge found him 
giiifty, but the Judge, witluiut any cvidenCG 
tu snjppurt hij> hypothesis, had thrown <Hit 
the .suppusittoo that the dccu.sed wa.s the vie- 
tint of ft conspiracy, and acquitted him, and 
the Local Government appealed from the 
sentence of acquittal 1 Found by the Hl|fb 
Court that there wa* no evidence in uuppOfi 
of the JucIge'^ supposition of the iftnoceaoe of 
the accuRod, and Held that his wrongful {kcquit- 
tal by the Judge could not Mand b et w e e n mm 
and the sentence of death which was the pun* 
ishment for bis offence. The ecrused wta 
ar^rurdiogly Kentem^d to he hanged.—QuBXM 
'c Ridmay P.atro. W. R. 1. [jaefcaoo 
and MrDoncU. JJ, Dec. 14. 1876.] 
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Dikmummcd who had an entarged apices, 
mu afenich by the aoduied in the cuurae of a 
^aaitdl, and died owing to his bodily inilrm- 
tty. Heiii that, in the absence of any know'* 
ledge on the part ol the accused of the disease' 
ed condition of the deceased, the offence wa^ 
not culpable homicide, but usting criminal 
force under s^ 353, Penal Code.—C ko» n v. 
JjU Dval, Panj. Rec. No. 12 of 1876.^ 

0*« the trial by a jury of a person on a 
charge of murder, the jury found the accused 
not guilty of the offence of murder, but con¬ 
victed him of culpable homicide not amount¬ 
ing to murder. The Sessions Judge, although 
he disagreed with the verdict, declined to sub¬ 
mit the case to the High Court tinder -» 263 
of the Criniinal Procedure Code (Act X of 
1872).. The Local Government thereupon 
directed the Legal Remembrancer tu appeal 
under s, 272 of the Code (or s. 417 of the Code 
of 1882;, and in pursuance of thi.s direction an 
appeal wa:> preferred by the Junior Guvern- 
meiit Pleader. //M that the appeal was duly 
made, //eld further Chat a judgment passed 
the Court of Session, following the \er- 
dtet of a jury acquitting the prisoner, is a 
judgment of acquittal within thf meaning of 
s. 272 (or s. 417 of the new Code; //eif/ also 
that, there being an acquittal on the charge of 
murder, the appeal lay. —Empkkss r* Jl'DOO- 
.\ATM CANGOOtY, 1. L. R., 2 Cal. 273. Jack- 
son and McDonell. |J. Jan. 18, 1H77., 

Thf. prisoner wa^ found guilty, and sen¬ 
tenced, under Reg. IV. of 1797, to transporta¬ 
tion for life, for a murder committed in iHbi, 
before the Penal Code ivune into operation 
and the case was sent up to the High Court 
to confirm the senteme. Reg. IV of J 797 
tvas repealed bv Act XVI1, of 1862, and that 
Act was whulfy repeaU-d b\ Arts \‘I1L of 
1868 and X. ol 1872 //t'/t/ on a reference 

10 a Full Bench, that the I'onx'icticnt n 1% ilh*- 
giil, s. o of Act L ot i8(iS, uhic'h provi(h*s 
that the repeat of anv Ai't or Kegulatmn <Im 11 
not affect any offence I'omnnttrsl lieLire ilii' 
rrpe.iling Act shall haw conic into operaiu.>n 
not being applicable.—K mfmks:) /. Ojijoii. 

MrssRR, 1, L. R.. 8 CaL 225. C j . 

and Kemp, Maophmon. Markby and Ainsltc, 

JJ. Keb. 30 , 1877.’ 

W44K]tB a jury found an accust.-d person 
guilty of murder, but refused to convict him. 
because there had been no eve-witoesi^es of 
his crime, and on a second charge from the 
Judge r^uaed to find him guilty at all, AM 
by the High Court, to whom the case was re- 
that the judge ought to have explain¬ 
ed to the jiiry the tertimony of ryc-wit- 
neaaes was not necessary to the establishment 
of a charge of murderv and that the jury, if 
they had no doubt of the guilt of the accuw<L 


were bound to give effect to the coocluiomt 
at which ih^ bad arrived .—^uben e. Go^ 
Koot Kahak, 35 W, R» 36. [Ainslie and 
Witter, JJ. April 28, 1877.] 

The provocation contemplated by s. 300 of 
the Penal Code should be of a character to 
deprive the offender of his self-control. In 
determining whether It was so, it is admis¬ 
sible to take into account the condition of 
mind in which the offender was at the time 
of the provocation.—E mpkkssv. KhogAVI, 1. 
L. R., 3 Mad. 122. i^lnnes and Muttuaami 
Ayyar, JJ. Jan. 22, 1878.] 

Uv to the 1st January i8d3, a person com¬ 
mitting the offence of murder was liable to 
trial and punishment under the RegulaUons. 
By Act XVn. of 1862, the Regulations pre¬ 
scribing punishments fur offences were repeal¬ 
ed. “ except as to any offence romroitted be¬ 
fore the 1st Jaiiu^y i863." By the same 
Art, it was declared that no person who should 
cUini the same should be deprived of any 
right ikf ^ippea) or reference, which he would 
have enjoyed under su<'h Regulations. By s- 
O of Act 1. of 1868, the repeal of an Act does 
not affect anything done, or any' offence com¬ 
mitted, or any fine or penalty incurred before 
the repealing .Act shall ha\ecome iiitoopera- 
tior,. I'nder the provisions of this section 
the repeal of Art XVI I. of 1862 by Act VUI. 
of and Act X ol 1872 did not, in respect 
of offences committed before the 1st January 
1863, affw’t the penalties prescribed by such 
Regulations, nor were any of the Regulations 
pre.scribLng puni'^hments Ipr offences, which 
were in force before the passing of Act XVIL 
of 1862, repeaUxl m respect of offences cam- 
nutted before the 1st January 1862, prior to 
the passing uf Art L of 186ft. //cW, accord- 

ingly, wlu-ie a person romniitted murdrr in 
the year 1855, that such person was punish¬ 
able under the Kiigulaluui. Jlrlti aWo that 
iii.asmurh ;is "-nrh right is the right irf refer 
Cfu'e giM'Ji hv s. ‘j or Reg. \W of 170/ ae- 
erues on eilu\ lelh»n, .Ynd t hereh»re in rhe 
prfSfMit r.iM' h.id n<»f :i< emed Ix-fnrc Act X Vll. 
of iSti.? u.as repealed it is dauhtfiil whether 
a ptrs'in eoniicted of murder commiited b<^- 
fore the i st Jaimarv iSoj ha.s such right.— 
Kmpkkss r. Ml M'i. L. R.. i AIL 599. 

Turner imd Spankie. j|, Feb. 15* t878.j 

The appellant, having armed himself with 
a sw'ord, iitriick in the dark at I'crtain per- 
.sons in :i house, causing wounds which result¬ 
ed in i)»c death of one person, /er 

Jackion, J.—That such conduct raises an In- 
fereiH'e that he intended tu cause death. /Vr 
Ainslie, J —That, though he probably dhl 
not see how his blows were direrfed, as he 
struck them with a deadly weapon regardlrs.s 
fit rrm'kcuueuces. he miisi Iuim- known that 
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hilt flct 19 so iniminentl/ dangerous that it 
must, in ali probability, cause such bodily in- 
juiy as wa:» likely to cause death. Per Cun^ 
ning^ham, J.—That the offence was culpable 
homicide, and not murder, being an unpre¬ 
meditated act of reckless violence rather than 
an act done with the knowledge or intention 
which is essential to constitute murder.—I n 
THB Matter ok Bejadhur Rai, 2 C. L. R. 
211. [}ackson, Alnslie, and Cunningham, JJ. 
April I, J878.] 

Whehc the condition of the convict ren¬ 
dered it likely that^ if he were hanged, dcca- 
pitatiOB would ensue, the sentence of death 
was commuted to one of transportation fur life. 
—In the Matter of Boouhou 2 C. 

L. R. 215. Markby and Prinsep, JJ. April 
IS. *878.] 

If a body of men armed with lathis, and 
under the leadership of one who, to the 
knowledge of the rest, is armed with a gun. 
a&fiemble for the purpose of forcibly carrying 
off another man's proper*y, and if, in effect¬ 
ing that puqmsc, any one of the party, taking 
the gun, shoots and kilKs a person who is 
making a lawful resistance, the whole party 
may properly be convicted of murder under s. 
149 of the Penal Code— Haki Singh v. Em¬ 
press, 3 C. L. R. 49. Jackson, Mitter, and 
Maclean, J]. June 4, 1878.] 

L, C, K, AND D, conspired to kill S. In 
pursuance of such conspiracy, L first, and 
then C, struck S on the head with a lathi, and 
S fell to the ground. While S was lying on 
the ground, K and D struck him on the head 
with their lathis. Held (Stnart, C.J.. dissent¬ 
ing) that, inasmuch as K and O did nut com¬ 
mence the attack on S. ami it was duiibthil 
whether S was not dead when the^ struck 
him, transportation for life was an adequate 
punishment for their offence Observations 
b^ Stuart, C.J., on the impropriety of a judi- 
CttI officer adding a note '' to his judgment 
in a criminal case impugning the correctness 
of the conclusion he ha.s arrived at on the 
evidence in such case.—E mf'KE&s v. Ch.\ttak 
Singh, I. L. R., 2 All. 33. , Stuart. C'-j., 

and Pearson and Oldffeld, JJ. Aug. 15. 
1878.] 

In the course of a serious riot one S wa.s 
killed by a shot from a gun. The first pri¬ 
soner and others were charged with murder. 
The Sessions Judge, believing the statement 
of the first prisoner and his witnesses that he 
had Bred in self-defence, acquitted him of the 
charge. Upon a petition presented by the 
widow of the deceased, praying the Court to 
exercise their powers of revision, Jield, ist, 
that, under the provisions of s. 297 of the 
Criminal Procedure Code (Act X. of 1872), the 
High Court may exc-rclse its powers of revi¬ 


sion upon information in whatever w^rMWiv. 
cd; 2ndly, that it was not -intendea by the 
Legislature that the powers given by cl. t uf 
s. 297 should be exercised only in the partlcu-* 
larinstances of error, and in the particular man¬ 
ner given in the succeeding clauses, whidi are 
merely intended to show the particular course 
which may be taken in those particular In- 
stani'es of error ; 3rdly, that it is not a ground 
for revision by the High Court that all the 
evidence for the prosecution which ml^t 
have been brought before the Sessions Judge 
has not been brought before him ; 4thly, that 
the words ' material cntof ’ in that section 
cannot be held to include error in the appre¬ 
ciation of evidence ; ^^hly, that under the ist 
clause of 237, the High Court cannot set 
aside findings of fart except in case of an ap¬ 
peal from a conviction.— In the Matter of 
Avrokiam, 1 . L. R., 3 Mad. 28. l^Innes, 
Offg. C.J., and Muttusami Ayyar, J. Oct. 
25. 1878.] 

S. 3U4A of the Penal Code does not apply 
to a case in which there has been the volun¬ 
tary comiiusikion of an offence against the per¬ 
son. If a man intentionally commits such an 
offence, and consequences beyond his imme- 
diale purpose result, it i*> for the Court to 
determine how far he ran be held to have the 
knowledge that he was likely, by sach act, to 
cause the actual result; and, if such know¬ 
ledge can be imputed, the result is not to be 
.attributed to mere rashness ; if it cannot be 
iinpiited, -itill the wilful offence does not take 
the charat'ter of rashncNS, bei'auve its cousk- 
qucncp- ha\c b<v'i» unfortunate. Acts pro¬ 
bably or possibly involving danger to others 
but which in 'hcniinlves are not offences, may 
l>i* offences UEder s 336, 337, 333, or 304A, 
It dune without due c«u:e to gi.iard against the 
d.ing«‘rous consequences. Art» which are of¬ 
fices in themselves mu.st be judged with 
regard to the knowledge or means of know¬ 
ledge of the offender, and placed in their ap- 
proprUte place in the claas of offences of the 
same character — Kmpr£.ss v. Ketaodi Mhn- 
iin., I. L. R., 4 Cal. 764, 2 C. L. R 507 
Aiuslic and Broughton, JJ. Feb. 26, 1879 ] 

Hf.i u tStuart, C.J., dissenting) that a Na¬ 
tive Indian subject of Her Majesty, being a 
soldier in Her Majesty's Indian army, who 
committed a murder in Cyprus while on 
service in such army, and who was accused 
of such offence at Agra, might urrder s. 9 of 
Act XI of 1872, he dealt with In respect of 
.such offence by the Criminal Courts at Agra, 
Cyprus being a *' Native State*' in reference 
to Native Indian subjects of Her Majesty 
within the meaning of chat Act Per Stuart, 
C I-—The power of the Govemor<ietieral 
of India in Council to make law.s for the trial 
and punishment in British India of offences 
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oommlttod byBrituli Indian subjects in British 
larritortet other thrun British India discussed. 
A Division Court of the Htiph Court ordered 
the Msig’istnite (who had reused to inquire 
in a charm od mucdtf on the ground that he 
had no jurisdiction) to inquire into such 
charge, considering that the Afagistrate had 
jurisdiction to make such inquiry. The Ma¬ 
gistrate inquired into the charge, and com¬ 
mitted the accused person for trial. The 
Court of Session convic:ted the accused per¬ 
son on the charge, and sentenced him to 
deaths The procMdings of the Court of Ses¬ 
sion having been referred to the High Court 
for confirmation of the sentence, the case 
came before the Full Court. Held per Stuart, 
C.J-, Spankie, J.. and Oldfield, J., that, in de¬ 
termining whether such Kcntence should be 
confirmed, the Full Court was not precluded 
b^ the order of the Division Court from con¬ 
sidering whether the accused person had brnm 
convicted by a Court of rompcient junsdiC' 
tion.—F mpukssv S vaMOKu Singm, I L. k., 
2 All. ai8. 1 Stuart, C.J. and Pearson, Span- 
kie, and Oldfield, JJ Mar 28, 1879 ' 

WHiiicffan.imised was charged with rulp.i- 
ble homicide^ and the cviclenre sliowtd that 
the deceased had an enlarged spleen, and 
that his death was r,uised by nipturi' of the 
spleen occasioned by blows infiictc^d by the 
accused on the body of the decc.ised. held 
that it was not sufficient, ^n order to find the 
accused guilty of a rash act under s ,'tL)4.\ td 
the Penal Code, that the jury should be satis¬ 
fied only of the prevalence of the disease of 
unUrgement of the spleen in the district, and 
infer therefrom rrinriinal rashness in btMtmg 
the decreased ; but that they should .also 
satisfied that the accused was aware of t he pre¬ 
valence of such disease in the district and 
also aware of the risk to life involvi'd in strik¬ 
ing a person afflicted with that disease.— 
Empress V. Saf VTi‘i.i-A. I L K., 4 Cal H15 
^Morris and White, JJ. Mar. 31. 1879. 

Exesp. 5 to s. 3CX) refers to cases where a 
man consents to .submit 10 the doing of 
some particular act, either knoi^ing that it will 
certainly cause death, or that iie.dh will be 
the likely result; but it docs not rder to the 
running of a risk of death from something 
which a man intends to .^vert if he po'^sibly 
can do so, even by causing the death of tho 
person from whom the danger is to be 
anticipated. Per Broughton, J.— Kxcep. S 
to s. 300 is not applicable to the rase of a 
premeditated fight, out points to a cas** of a 
different character, such as suttts<\—E mpress 
o. Rohiwuddin (N^o. I), Nazir Mahombd 
(No* 3), AND SoMIRUDOIN (No. 3I, I. L. R., 
5 Cal. 31 ; 4 C. L. R- 385* [Ainsbe and 
Broughton, J], April 23. 1879.! Coftlrn, 


Shamshere Khan v. Empress, 7 C* L. R., 758 
I, L. R.p 6 Cal. 154, infra. 

Where death results in ^ht between two 
bodies of men deliberately f^hting together, ' 
a greater proportion of the men composing 
both bides being amied with deadly weapons, 
and it being further apparent from the evi¬ 
dence that the man slain was an adult, and 
that no unfair advantage was taken by the 
uiie side or the other during the fight, the 
offence committed is culpable homicide, but 
does not amount to murder. — SAVSHEfiB 
'Khan v Empress, I. L. R., 6 Cal. 154; 7 C. 
h. R. 158. ^White and Field, JJ. July 31, 
1880.] CifTitra, Empress v. Eohimuidint l> 
L. R.. 5 Cal. ji ; 4 C. L. R. 285, supra, 

A HEAD-coNbTABi.b. making an investiga¬ 
tion into a case of house-breaking and theft, 
soan.'hcd the tents of certain gipsies for the 
stolen property, but discovertrd nothing. Attw 
hr h.td ronipleled the search, the gipsies gave 
him a rcrt.iin sum of money, which he ac- 
ivpt^d, but at the siinic time, not deeming it 
siilTlncnt. ht- drinandcd a further sum from 
them. Th(*y rchist^d to give anything more, 
oil tho ground that they wore poor, and had 
no more to give. Thereupon ne unlawfully 
ordered one of them to be bound «ind taken 
aWiiy On his subordinates proceeding to 
execute such order, all the gipsi €»\a thecampj 
men. women, and children, turned out. some 
four or five of the men being armed with 
Nticks and ^tune^, and advanced in a threaten¬ 
ing m.anner towards the place such gipsy was 
lieing butinil and the head-constable was stand¬ 
ing. Before any nefual violence was used 
by the croud vtf advancing gipsies, the head- 
consiablr fired with a gun at such crowd, 
when ii was about five paces from him, and 
killed one ol the gipsies and, having done so. 
ran .iw.iy. Any apprehcn-^ion ih,at death or 
grif^oii.s hurt nould be the consequence of 
the arts <.if such crowd would have ceased had 
he rclea'^'d the g'P'^v he had unlawfully ar- 
rc'ited, and vvichdiraw'n himself and his <rub- 
urdijiate-v. or had he fffei'ied his e>capc Held 
that such head-consfablc had not a right of 
private defence against the acts of such gipsies, 
as those acts did not reasonably cause the ap¬ 
prehension ih.it death or grievous hurt would 
be their consequence, and such head-constsdilc 
w'as guilty of culpable homicide amounting 
to murder.— Empress v . Abdul Hakim, I. 
!.. R., 3 All. 253. ,Pearson and Straight, |J. 

Oct 5, 1880] 

The mere fact that the body of the murder¬ 
ed person ha.s nut been found is not a grouiMl 
fur refusing to convict the accused person of 
the murder.— Empress v. Bhagirath, I. L. 
R., 3 All. 3S3. Pearson and Straight, JJ. 
Dec. 24, 
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Whbkk tb« accused was, on a cry of thief 
being raised against him, pursued by certain 
private persons, in whose view be bad not 
committed any non-bailable or cognisable of< 
fence, whereupon he turned and shot dead 
one of his pursuers who was on the point of 
seizing him, held that the otfence was one of 
culpable homicide not amounting to murder, 
as the accused, although he was entitled to 
resist the attempt of his pursuers to capture 
him in the exercise of his right of private 
defence, had exceeded the power given him 
by law when he caused the death of the per¬ 
son against W'hom he was exercising that 
right, but without an intention of doing more 
harm than was necessary for the purpose of 
defence. Heldt further, that the accused must 
be taken to have acted with the intention of 
causing such bodily injury as was likely to 
cause death, though he may have intended 
specifically to cause de^ith, and was, therefore, 
guilty of culpable humicide in the greratrr 
degree.— Empress Shkr B\/. Panj. Kcc. 

No. I of i8do. 

A WOMAN who, with her infant child, eloped 
from her husband's house, was afterw.ardN 
arrested on a charge of murdering the child 
which was missing She ni.uie thrt'cdilfercnl 
statements; (i> that >he had left it with her 
husband; that she had been enticed a»ay 
by one R. who had taken the child from her, 
(3) that one H had drowned the chihl. The 
^ssions Judge believed the last statement 
and convicted her under s. 201 of the Pi^nal 
Code. Held that the conviction was wrung 
and must be set aside. S 2oi of the Penal 
Code does not apply to a case where the per¬ 
son who IS the probable or possible onemltT 
makes .Statements exculpating h’lnseli hy in. 
culpating another.— In thk M fpk ui Ui-- 
HALA BiBI ; KmPRKSS KfH M, \ IJlHI, 1, h. 

R., 6 Cal. ySy, S C. L. R. 207 1‘untife’: 
and Field, JJ. Mar. 7. i88r.‘ 

A PRISONER w'as charged with ‘ ivui'.mg 
the death of A by inflicting a wunnd on him 
with a ‘chheni’ with the intention ot <ausjng 
bodily injury, such as was snflfii-ient, m the 
course of nature, to cause death, or which he 
knew to be likely to cause death ’ I/M tliat 
the charge was defective and inexact ns re¬ 
garded the second and third clauses of the 
definition of murder in s. 300 of the Penal 
Code. With reference to the second clausr*. 
it should have run “likely to cause the death 
of A, the person ty whum the hrirm ivas 
caused." With reference to the third cUuse. 
it should ha\ e said “ ordinary course of nature. ' 

—Empress r. Samimijddin. I. L. R , 8 Cal 
211. [Pontlfex and Field, II Dec la 
i88i.j 

P, Accus f> of the murder of a girl, gave 
to a police-officer a knife, saving it was the 


weapon, with which he had cpninutted the 
murder. He also said that he had thiwm 
down the girl’s anklets at the xoene of the 
murder, and would point them out* On the 
following day he accompuiled the poHce- 
officer to the placu where the girl’s body had 
been found, and pointed out the anfcletai. 
Held that buch statements, being confeseians 
made to a police-officer, whereby no fset was 
discovered, could not be prov^ against P, 
Observations on the use of confessions made 
to poIi(‘e-officers. /frjg. v. yt»ro Hasji (ii Bom. 
H. C. R- 242; and Hm^resA v. 

(I. L R., 3 Bom. laj referred to.—^E mpress 
V. H. Pan'cham, 1 . U R., 4 All. 198. {^Stuart, 
C.J., and Straight, J. jan. 10, 1883.] Dis¬ 
cussed :iiid commented on in Adu Hhikdar 
V. {Jucen-limpress, 1 . L R., II Cal. 635. 

1 «/><!. 

Whkkr i\ prisoner is constructively guilty 
0i murder under 34 of thf« Penal Code, it 
is doubtful if he can be said to have commit- 
ttnl the ufFenct; uf murder within the meaning 
of s 149. :o .as to make other prisoners, by a 
double ronsTriirtiun, guilty of murder.—I n 
THE M M ri'K Of |iin!iiiio M.-MiruN : Empress 

Jni'UBoo .Mxmmin, I. f.. R,, 8 Cal. 739; 
12 C. L R 233. , Mi'OimcH and Field, JJ. 

April jS, 1SS2 , 

An acciLsed. who vv:hs charged with murder, 
not being loiiiid, Ihi- witnesses were exa¬ 
mined luulcr i,. 327 ui Act of 187a in his 
absenn* The accused was sub-scquently ar- 
rt-'.EnJ, .iiid com ml tux] uzi the strength of the 
cvidcncf taken in h:s absenre. Before the 
^ie^^lun^ Court he ple.ided not gnjhy. Held 
ih It the pn^oner having been put Upon his 
triaJ, uiul h.uiiig pleaded the rommitment 
Could iiitt i>c quashixl. Held that, if, In course 
Oi a tri.il. the Se^sions Judge should be ot 
opiiiiott tii.u the pruscciition has not laid a 
proper bassj* fur the reception of evidence in 
till- abvMce itf the accused, his proper course 
I-, to adjourn the trial under s. 264 oF the 
Cnmuiil l^rc^cedure Ctide (Art X. of 1872), 
and then, loidrr •..351 of Act X of 1872 sum¬ 
mon -iiu'h wiiiiess**s AS he may deem material. 
Srf 3 ible. —1 h^; mere iibiu:nc(* of tjuestion.s in 
tin* record of a prisoner s statement does not 
render it ijiadnnssible.—E.\II'RB, sS v. SaOAM- 
ni'K, 12 C. L. R. 120. ^McDonell and 
O Kinealy, JJ. Aug. 10, i88j.J 

A WAS tried on a charge (i) of murder ; (9; 
of alK'tcing B to commit the aaUl murder. 
7 'he jury, having coniidered their venfict. 
were asked by the Clerk of the Crown if they 
w'vrc agreed. The foreman replied that thi^ 
wx*re, .and that their verdict Was guilty, and 
when further anked. he laid, Guilty of abeC<^ 
inent—of abetment generally." On the 
plication of <'oiin9«d for the prountution a 
ch.trge was th«>n added rtf ''abetment of mur- 


L 3 ?«- j 



antf. XVl.J OFFEHCES AFFECTING THE HUMAN BODY. [Sec. josu 


4er commlUcid by sooie person or persons 
unknown/' The additional charge was read 
aloud to the jury, but was not specially ex- 
piatned to the prisoner, nor was he railed 
upon to plead to it. Counsel for the prisoner 
was asked by Judge if he desired lo h^ve 
a new trial on the charge as amended, but he 
declined. The three charges the two 
original charges and the additional charge) 
were then read to the jury, who, after delibera¬ 
tion, returned a verdict uf *‘not guilty" on 
charges Nos. i and 2, and of "guilty*' on 
charge No. 3, of abetment of murder by 
a certain person or persons unknown. On 
the application of counsel for the pn.soner 'he 
following points were reserved . (i) whether, 
undurtbe circumsUinccs, the Court had power 
to add a new charge ; (2) whether the verdict 
returned on the new charge uas valid, the 
prisoner not having been called on tej plead to 
it. //W</ (Scott, |,, that the Judge was 

wrong in framing a new charge in addition to 
the original charges. The error, however was 
one of form, and not of substance and under 
537 the Cnmmtil Procedure Code {Act 
X.. ot 1882), the Court derlini'd to intorlcrc 
with the conviction HeUi also that the 
power eatcrciseti by a Court siti ng as a Court 
to decide questions of Uw rcservi-il in crimi¬ 
nal rases under ». 4J4 of the Criminal Proce¬ 
dure Code (Act X. of 1882., is the power of 
review, and the Court is a Court of Refermcc 
and Revision. //< 7 f 7 also that having regard 
to sa. 328, 329, and 2 jo of the Criminal Pro¬ 
cedure Code. the charge of abetment oi mur¬ 
der by n might h«ivt been ehargeil into one of 
abetment gene rally, //r/r/ also that, in any 
case, the conviction was good under s.s 2X1 
and 237 of the Criniiiial IVoctxlure CVkIc, 
It was doubtful whnher the evidence would 
establish the offence of murder. al>etmcn'> of 
murder by B, or abetment of murder by some 
one unknown. Even if there had been no 
charge properly iho Judge might, un¬ 

der s. 337. have accepted the \erdict returned 
the jury, and entered it on the record, 
rhe fact that the Judge framed a charge which, 
ejf kyfotkesi. Was beyond his authority', and 
accepted a verdict on that charge, did not 
affect the legality of this conviction. //cA/ 
that the omission to rciid and explain the 
charge to the prisoner, did not, under the 
circumstances, prejudice the prisoner, and 
was therefore immaterial In the Criniinnl 
Procedure Code generally the w’ord " charge' 
is used as the statement nf a speiMhc offe-nre. 
and not as indicating the entire series of of¬ 
fences of which a prisone** is acriiSf^d. There 
is nothing in the Code to indicate that the 
word is to have a different construotion in ss. 
336and 337 from what it has in other sections. 
The words '‘without a idiarge" in s. 336 of 
the Criminal Procedure Code (Act X. of 


1883) will propply apply, not only to a caM 
in which there is no charge at all, but also to 
a case in which there is no charge of such an 
offence as the Sessions Judge or Clerk of the 
Crown may think the prisoner ought to be 
tried for. If the word '* alter ” in s, 337 is to 
be taken to include " additlonj” as it does in 
s. 226, the addition permitted must be an 
addition to some spftN'iiic charge in the nature 
of 4in alteral ion, and not the addition of a new 
charge. The words '* return of the verdict*’ 
in s. 227 mean the return uf the final verdict 
whit h the Jvidge is bound to record. Where, 
on the application of counsel for the prisoner, 
a question of law has bi^en reserved for the 
decision of the Court under s, 434 of the 
Criminal Procedure Code lAct X. of t882>, 
the prisoner s counsel has the right to begin. 
Per Scott, J —The test of the admissibility ot 
proposinl anierdnients to a charge is whether 
such amendment will prejudice the prisoner. 
'I'hv word ‘charge ' is used in the Code 
both as indicating the whole scries of counts 
or liiMds of charge, and also as indicating a 
charge I f one specific offence* In a 327 it is 
used in the former sense. The word ** ^ter *’ 
in s 227 must be taken to be equivalent to 
the words " add to or otherwise alter,'" which 
;irt‘ used in s. 226 ; and consequently theaddi* 
lion of a new " head of charge " is an altera- 
t'on within the meaning of s. 37/.—QuBKN- 
K.MrRKs.s Apca SunKAN.v. I. L. R , 8 Bom. 

iiaigent, C.J-, and Bayley and Scott, 
JJ. Pel). 19, 1K84 ^ 

l>o.v the* tri.d of A for murder and B for 
nlxitmci'.r thereof, a confession by A implicat¬ 
ing B <Mnnot >w* taken into consideration 
against B under s. 30 of the Evidence Act, 
1S73 — Baoi V . Qceb.n-Emi'Rkss, I. L. R,, 7 
Mad 579. Kernun and Hutchins. JJ. July 
30. 1884.'^ 

In a trial upon a charge of murder, it ap¬ 
peared that the dccen.sod. .shortly before her 
df-ath, w'as questioned by larioiis persons as 
to the circiuustance.s in which the injuries hid 
l>c;cn inHtcfi'd on her, and that .she wa-s at that 
tunc tmable to spc.ik. but w'as ronm'ious and 
.'iblo to m ike signs. Evidence w.is offered by 
Ihc prosi'cution. and admitted by the Sessions 
Judge, to proiu the questions put to the de¬ 
ceased. and the signs made by her in answer 
to such questions. /Ml by the Full Bench 
(Mahmood, J.. dissenting) that the questions 
and the signs taken together might properly 
be regard^ as •* verbal statements " made by 
a person as to the cause of her dtath within 
the meaning of s. 32 of the Evidence Act, and 
were, therefore, admissible in evidence under 
that section. Pvr Straight. J., that statements 
by the witnes.se.s as to their impression of 
what the •»igns meant were inadmissible, and 
should be climinateil ^ but that, assuming 
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that the questions put to the deceased were 
responded to by her in such a manner as to 
leave no doubt in the mind of the Court as to 
her meaning, it was not straining the construc¬ 
tion to hold thatthe circumstances were covers 
ed by s, 32. Per Mahmood. J., that the expres¬ 
sion ^Wcrbal statements" in s. 32 should be 
confined to statements made by means of a 
word cr words, and that the signs made by 
the deceased, not being verbai statements in 
this sense, were not .'Omissible in evidence 
under that section. Per Petheram, C.J., that 
the signs could not be proved as conduct " 
within the meaning ot s. 8 of the Evidence 
Act, inasmuch as taken alone, and without 
reference to the questions leading to them, 
there was nothing to connect them with the 
cause of death, and so to make them relevant, 
while the questions could not b<' proved cither 
under expl. 2 of s S or under s 9. inasmuch 
as the condition precedent to rheir adnii.ssibs 
lity under cither of these provisions wa^ the 
relevancy of the conduct which they wen; al¬ 
leged to affect, or of the facts which "they w^re 
intended to explain The “conduct" made 
relevant by <; 8 is condurt which is directly 
and immediately influenceil by a fart in I'-siu; 
or relevant fact, and it dees not include action^ 
resulting from some intermediate cause, su<’h 
as questions or suggestions by other personv 
Per Mahmood, J. that the word ‘■condiirl ’ 
as used in 5. 8 does not mean only such con¬ 
duct as is directly and immediately influenced 
by n fact in issue or relevant fact. that the 
signs made by the deceased were the conduct 
of ■' a person nn offence ag.ainst whom was the 
subject of any proceeding,' and were relevant 
as such under s. 8: and that the questions 
put to her were «adnuss\ble in c\idcnre, cither 
under cxpl. 2 of the same scciion or under 
s. 9, by w’ay of an explanation of the meaning 
of thd signs.— QoKEN-EvpKKSsr. Anru et ah, 

I. L. R , 7 All. 3S5. Petheram, C.J , and 
Straight, OldAeld, Brodhurst, and MahmcNDd. 
JJ- Feb. 27. 1885' 

Sn accused person, in answer to a charge 
of murder, staM that he had killed his wife, 
but that he had done so in con .sequence of 
his having discovered her in an act of adultery 
on the previous day. HM that such a state¬ 
ment did not amount to .a pVa of guilty on 
the charge, and that it was the duty of the 
Court to try whether the provcM'ntion therein 
disclosed was sufhriently grave and sudden 
to reduce the offence.— Nxtai Li sksk v. 
Queen-EmPRESS, I. L R , 11 Cal, 410. Field 
and Beverley, JJ. Mar. 25, 1885 

No judicial officer dealing with the provi- 
sions of s. 27 of Act I of 1872 should .illow one 
word more to be deposed to by a police-officer, 
detailing a statement made to him by an ac¬ 
cused, in consequence of which he diiicovcred 


a fact, than is absolutely nccess^ to shew 
how the fact that was discovered is connected 
with the accused, so as, in itself, to Im a rele¬ 
vant fact against him. S. 27 was not intended 
to let in a confession generally, but only such 
particular part of it as set the ptsrson to whom 
it was made in motion, and led to his ascer¬ 
taining t he fact or facts of which he gives evi¬ 
dence. O^teert-^/ft/iress V, PafWhffm (I. L. R., 
4 All. 198) and fptierH~£ju/fress V. Ba/fu Lall 
(i, L. R., 6 All.509) discussedandcommented 
on. Thus, when a police-officer deposed that 
an accused had told him that he hod robbed K 
of Rs 48, whereof he had spent Ra 8, and 
had got Rs 40, and t)mt he had made over 
Rs 40 to hiir, Ac/J that the statement that 
he had robbed 1 \ of Rs. 48 was not necessarily 
preliminary ti) (he surrender of the Rs. 40, and 
wris mndniissible in evidence against him 
When also a police-officer deposed to the fart 
that the arrnscd, who was charged with mur¬ 
der, had st.itud to him that he and K had 
stolen .some hides from C, and, upon such 
statement, he had sent for C, and ret'orded his 
information, .and when it appeand that C had 
already infornu»d the police of the fart of the 
theft, though the witness was not aw<ire of it: 
AM th.U the statement was inadmissible upon 
the ground th.at it would be most dangerous 
to extend the provisions of s 27, and allow u 
police-officer, who is investigating a case, to 
prove an inform.itiun rtM'eived from a per¬ 
son arnisetl of .in offence in the ru;»tcidy of a 
police-officer, on the ground that a material 
fact was thereby disi'overed by him, when 
thit fact was already known to another police- 
officer. Although, under s<imc circumrtanceH 
a charge of murder may be sustained, when 
the body of the person s^lld to have been 
miirderca is not forthcoming ; still, when that 
is the case, the strongest possible evidence as 
to the hv c of the murder should be insisted on 
U'bire an accused is roiivictH. When an ac¬ 
cused charged with murder was alleged to 
have t'lken a br^it frorn a place where it had 
secured by its uwner. and after proceed¬ 
ing some distance in it had abandoned it, and 
when he was charged w ith the theft of the 
boat, Ae/(i that the ch;irge was unsustainable, 
inasmuch as it w.vs ev^idenlly not his intention 
tri Convert it to his own use, and make it per¬ 
manently his own property, but merely to 
make use of it for the purpose of aiding him 
in escaping.—Anu Smikdar v . Qusen-Em- 
pKBss. I L R., 11 Cal. 635. [Mitter and 
Norris JJ. .May 29, 1885 ] 

L A so N were tried by a Session.s Court on 
charges of daroity and murder. The Jury 
returned a verdict of guilty on both cdiarges- 
The Judge, contrary to the provialoiM of 
s 269 of the Code of Criminal Procedure, 
treated the jury as in reapect of the 
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chw|« of murder, and, convicting L and N of 
daoofty, acquitted them of murder. Held 
thattms irre^Zar prooedureof the Judge could 
not deprive the verdict of the jury of its pro¬ 
per effect.— Queen-Empress v. Laksh- 

MANA, 1 , L. R., 9 Mad. 42. [Muttusami 
Ayyar and Hutchins, JJ. Aug. 27, 1885.] 

Held that the Island of Perim, having 
been occupied vrith a view to its permanent 
retention by oiheeTs of the Government of 
Bombay, became a part of British India with¬ 
in the definition of Stat. 21 and 22 Vict., 
c 106, and vested in Her Majesty along with 
the other Indian territories under that Act. 
which became law on 2nd September 1858. 
The Penal Code (Art XLV uf i8(x>) and the 
Code of Criminal Pruredure (An X. of 
1882} extend in their entirety to the whole of 
British India, and therefore to the Island of 
Perim. S 7 of the Criminal Procedure 
Code (Act X. of 1H82) gives to the l.oral 
Government the power to alter the luraJ 
limits of Sessions Divisions,and continues the 
Di visions existing when that Ccjde ramc 
into force. A notification was issued by the 
Government of Bombay on tJjc 6th May 
18S4 under the above section, including the 
Island of Perim within the Sessions Divi¬ 
sion or District of Aden, and empowering the 
officer ffum lime to time rurrmanding the 
troops stationed at Perim, in virtue ot his 
offii'e, to exercise the powers of a Magistrate 
of the second class within the isl.and, and 
to commit persons for trial to the Court of 
Session at Aden. Held, having regard to the 
language of Act Jl. of 1864, that for rhe pur¬ 
poses of s. 7 of ibv Criminal rrocedure Code 
(Act X. of 1882). the Resident’s Court at 
Aden might be considered as a Court of Ses¬ 
sion. and that the local area to which At't 
11 . of >864 applied was the Se.s.sions Division 
which was in existence at the date of the 
above notification when the liniits thereof 
ivere altered by the inclusion of the Island of 
rerim. A pri.soner charged w'lth having 
committed murder m the Lsland of Perim 
WHS rommitlcd by the Magistrate at Perim la 
be tried before the Political Resident at 
Aden. Having been found guilty nnd sen¬ 
tenced to death, he appealcxl to the fligh 
Court of Bombay. B\ the Aden Act fll. of 
1864). s. 29, it is provided that " iiu appeal 
.shall (to from an order or Ncnlencc p«ihs^ by 
the Resident in any criminal casc.’^ The 
High Court, however, admitted the appeal, 
being doubtful as to whether the above pro> 
vision applied to rases arising in the Island 
ot Perim.— Quiin-Em PRESS v, Mangac Tbk- 
CHAMD. r L. R,. 10 Bom. 258. L^irdwood 
and Jaidine, JJ. Dec. 6, 1885 ] 

S. 84 of the Penal Code lays down the 
legal test of responsibility in cases of alleged 


unsoundness of mind. It is by this test as 
distinguished from the medical test, tfant 
the criminality of an act is to be determiirad. 
The accused killed his two young children 
with a hatchet. The reason given for the 
crime was that, while he was laid up with 
fever, the crying of the children annoys him* 
It was alleged that the fever had ni^e him 
irritable and sensitive to sound, but it did not 
appear that he was delirious at the time of 
perpetrating the crime. There was no at¬ 
tempt at concealment, and the accused made 
a full confession. Held that, as the accused 
was conscious of the nature of his act, he 
must be presumed to have been conscious of 
Its rriminalily. He was, therefore, guilty of 
murder. —Ql'Ebn-Empress v, Lakshvan 
Daudu, 1 . K R., 10 Bom. 512. [Birdwood 
and Jardine, JJ Mar. 4. x886] Approved 
in ^^ucen-lLntpresi, v. IVn^a^asami, I L. R-, 
12 Mad 459, iji/ra; and distinguished in 
Queen-Iimpress \. Sakharatn valad Ramjit 
1 . L R., 14 Bom. 5G4, infra^ 

The High Court cannot, under s. 526 of 
tho Criminal Procedure Cede (Act X. of 
1882). any more than under s. 25 of the Civil 
Proct^ure Code lAct XlV. of 1882), direct 
the transfer of a rase, which is not properly 
before I'l Subordinate Court if competent 
junsdirtion to receive and try it. Peaty Lall 
Mnzoomdfir v. Komui KUhore Dassi ( 1 . L. R., 
6 Cal 30 j follow ed. (Juecn-Em press v. Thahu 
I'l. L. R . 8 Bom. 312) di.stingutshed. Under 
>. 5 of the'S''heduled Districts Act (XlV. of 
*^74). the Lora! Government cannot, by 
extending an Act which is of necessarily 
restricted application, make its provisions ap¬ 
plicable to an entirely new subject-matter, 
vie ,, the litigation of a new local area. Accord¬ 
ingly, where the Government of Bombay is- 
Mied the following notification, No. 823 of 
1886: “In exercise of the powers conferred 
by 5 of the Scheduled Districts Act (XIV. 
of 18741. ^hc Governor of Bombay in Council 
IS pbiased. with the previous sancticn of the 
President in Council, to extend to the Island 
of Perim the whole of Act II of 1864 of the 
Governor-General in Council, with the excep¬ 
tion of Ks. 2. IT. and 23 The Governor in 
Couniil is further pleased, in exercise of the 
powers conferred by s 6 cf the Scheduled 
Districts Ai^ (XIV. of 1874), and by any 
other enactment, to direct that the Resident 
at Aden shall be Sessions judge and Court ot 
Se.ssion for the Island of Perim. and shall 
exercise the .same jurisdiction and powers in 
respert of the administration of civil and cri¬ 
minal justice in the said island, and in respect 
of the trial of persons committed for trUI by 
(he Court of Session for ofrenc«.s committed in 
the said island as are vested in him in Aden 
by the said Act:'* Held that the provisions 
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of the Aden Act (11. of 1864), which (as a^> 
peiirs from the preamble) deals with the litiga¬ 
tion of Aden alone, could not be extended to 
Perim without enlarging the subject-nnalter 
of the Act. Held also that the appointment 
of the Political Resident at Aden as a Ses¬ 
sions Judge and Court of Session fur the 
Island of Perim, made under cL (0) of s. 6 of 
the Scheduled Districts Act (XIV. of 1874), 
was valid and effectual with r^erence only to 
the provisions of the Criminal Proreduie 
Code, and that that portion of the notih- 
cation which regulates the exercise by the 
Resident of his powers with reference to Act 
II. of 1864 should be treated as surplus¬ 
age. A prisoner charged with having com¬ 
mitted murder at Penm rommitted by 
the Magistrate there on the 26th August 1885 
for trial before the Political Re.'iident at Aden, 
by whom he was convi(;ted and sentenced to 
death cn the 14th Septtlnbcr 1S85 On the 
26th January 1886, the High Court of Bombay 
reversed the conviction and .sentence, on the 
^ound that the Court of the Resident had no 
jurisdiction o\'er the island of Peri in, and that 
the Resident, not having been appointed a 
Judge of a Court of Session fur that island, 
was not competent to try the prisoner. The 
High Court ordered a re-trial before .i com¬ 
petent Court. On the 10th February i88t), 
the Government of Bombiiy is.sued the noti¬ 
fication (No. 823; above set forth. On the 
] ith March 1886, an application w'as made to 
the High Court of Bombay for the transfer 
of the case to another Court of Session or to 
the High Court for Iri.'il. HM that Perim 
is a Sessions Division, and that, after the 
establishment, under the Code of Criminal 
Procedure, ot a Court cf Session for the Perim 
Sessions Division, and the appointment of 
the Resident at Aden us Ses.sions Judge of 
that Court, the accused stood properly com- 
rnitted to a Court of Session. The High 
Court, therefore, could transfer the rase from 
that Court, under s. 526 of the Code, to any 
other Court of cfjual or superior jurisdiction 
« to the High Court of Bombay f*er 
Jardine, J.—After the High Court had an¬ 
nulled the proceed!ng<! in the Court of the 
Resident at Aden as without jurisdiction, the 
rase could not be treated as still pending in his 
Court, and, as there was no Court of Se.ssion 
in existence at the time of the commitment. 
II necessarily followed that the case remaintd 
in the Magistrate's Court. But, whether the 
case was considered as pending in the Court 
of a Magistrate, or of a Ke-sident. or of a Ses¬ 
sions Judge, the High Court ha.s the power 
to transfer it, and that, under the cirrum- 
stonns, the case should be so transferred to 
the High Court for trial.—yuKEN*£MPSES.s 
®;^™angal Trkchand, I. L. R , 10 Bom. 274, 
[Birdwood and Jardine, |J. Mar. 11, 1886.] 


Upon the trial of a person charged witK ttie 
murder of his wife, it was proved that the •ex¬ 
cused h^d entertained well-foundediSusp^ona 
that his wife had formed a criminal intiinm 
with another person; that one night the 
deceased, thinking that her husband waa 
asleep, stealthily left his side; and the accus¬ 
ed took up an axe and followed her, found 
her in conversation with her paramour in a 
public place, and immediately killed her. 
HM that the act of the accused constituted 
the crime of murder, the fact.s not showing 
' grave and sudden provocation" within the 
meaning of s. 300, exoep, I, of the Penal Coder 
so as to reduce the offenre to culpable homi¬ 
cide not amounting to murder. 
prrSA V. DaMfarita i Weekly Notes, 1885, p. 
197) distinguished by Straight. Offg. C.J.— 

yoEEN-EMrkEss r. Moh.\n, 1. 1-. R., 8 All. 
622. [Straight, Offg. C J., and Brodhurst. J, 
June 26. 1886.] Referred to in Queen*Em~ 
/‘rc.vs V, lochan, I. L R., 8 All. 63$, in/ra. 

As accused person wa.s convicted of cul¬ 
pable homicide not amounting to murder in 
re.spect of the widow of his cousin, who lived 
with him. The evidence showed that the 
accused was sttm to follow the deceased for 
a (on*iidcrable distance with a ^ndasa or 
chopper, under cire 11 mstances which indicat¬ 
ed a belief i>n hi.^ part that she was going to 
keep an assignation, and with the purpoile of 
detecting her in doing so. He found h^er in 
the act of connection with her paramour, and 
killed her with the chopper. Hrlti that the 
conviction must be altered to one of murder, AH 
the acriised wont deliberately in .search of the 
provoi'ation .sought to be made the mitigation 
of his offence, and, under the circumstances 
disi'lu.sed, It Could nut bo said that he was 
deprived of self-control by grave and sudden 
provocation Queen-Empress v. Dantarun 
(Weekly Notes, 1885 p. 197) and Quetn- 
Emf^rcs'^ v, Mt*han ij. L R., 8 All. 622) 
referred to — yi’KKN-EM[»«KV.S r. LocHAN, 
I. L. R . 8 Ail. 635 iHlnufshi. Offg, C.J., 
and MahmooiJ, J. Aug. 2, 1886 ] 

Ala trial before a Sessions Court, a charge 
w’ns read out to the prisoners to the effect 
that they, at a certain place, on a regain date, 
committed murder by causing the death of 
M, and that they had thereby rommitted an 
offence punishable under s. 302 of the Penal 
Code, and within the cognizance of the Court 
of Session. The prisonersi pleaded guilty, 
and were convicted on their plea. The charge 
wns not explained to the prisoners. la an¬ 
swer to questions put \ss the Court, priaonen 
stated that they had killed M, and that thev 
made the admissions of their own accoro, 
and not on the persuasion ol any one. HM 
that the conviction must be quashed, and a 
new trial ordered.—'A iyavo e. QuasM-Eii* 
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mutt, I L. 9 Mod. 61,. |[Muttaa»mi 
Ayyar and Hutcbins, JJ. Aug. a/, 1886.] 

Thk accuaed atabbed a chiJd (his brother's 
wife) with a sword and killed her. He was 
charged with murdefi and plea of insanity 
was set up at the trial. No motive could bie 
assigned for his attack on the child, in which 
he persisted in the presence of other persons; 
and tt appeared that he had been in the habit 
of treating the child kindly and affectionate- 
W. He was suffering from fever and want of 
iood at the time, and the medical evidence 
showed it was possible that the art com> 
mhted under a sudden attack of homicidal 
mania. It was in evidence that he had abused 
some of his relations a short time before, the 
abose being probably due to irritability of 
mind caused by fever. He confessed the 
crime to the Village-Magistrate, and answered 
questions put to him rationally, but btdore the 
committing Magistrate and the Siissions Judge 
he denied that he had killed the child. He 
was convicted of murder. Hvl*l that, as the 
accused was not proved to have been, by reason 
of unsoundness of mind, incapable of know¬ 
ing the nature of hts art. or that he was doing 
what was wrong or rontrary tu law. the ruiivu- 
tion w'as right. {Juir‘n-h‘mpre„\ 't. l^ak'ihnuin 
Dagdit (I. L. R., 10 liom. 512; approved.— 
UEKM-EMrKCS^ V. \'KNK\T\S\MI, 1. U. R , 12 
adr 459. ^Collins, C J., and Mnttnsami Ay- 
yar, JJ. April 15, i«89.j 

Wheke a prisoner was convii-ted of mur- 
der on a confession retracted at the trim'll, cor¬ 
roborated by depositions re^id umler s. 288 
i>f the Code of Criminal PrLM:ediirc, and also 
retracted at the trial ftfid that the prisoner 
should not have been convicted on such evi¬ 
dence.-Qur.K.\-EME»Hh^S Ull ^RM,VPI*A, 1. 

L. R., 12 Mad, 133. Coilin';, C.J., and Rru- 
ker, J. Oct. 24, iSS^.j 

Thk art'uscd who was a habitual ganju- 
smoker, was charged with the murder of his 
wife and infant son. In Ihn ronfessiou he 
stated that he had killed his wife, because she 
quarrellpd with him. and objei'tcd to go 10 
another village, when he proposed a change 
of house on account of their poverty. He ad¬ 
hered to this statunicnt when pKir<^ for trial 
before the Court of Session. The Sessions 
Judge treated this statement as .1 plea of 
gumy on the charge ot murder, convicted the 
accused, and scntenc'cd him to death, subject 
to roafirmation by the High Covirt. lielti 
Jardinoand Candy, JJ.} iluit the accused’s 
statemetit did not amount to a plea of guilty 
On the charge cf murdering his wife He 
nlh^eda sudden provocation : he ought, there¬ 
fore, to have been put on his trial, in order 
that the Court might ascertain whether the 
provocation was grave and sudden enough to 
|»revent the offence from amounting to murder. 


HM {per Birdwood and Jardine, JJ.) tibat, 
unless the accused's habit of smoking 
had induced in him so<di a diseased statd 
mind as to make him incapable of knowing 
the nature of his act or its criminality, a. 84 
of the Indian Penal Code did not apply in 
hts favour. Quce$t^Empress v. Lakskman 
du (1. L. R., 10 Bom. 512) distingui^ed.-— 
Queen-Empress v, Sarhakam valad Ramji, 
I. L. R., 14 Bom. 564. j^Birdwood, jardine, 
and Candy, JJ. Feb. 25, 1890.] 

Thk accused struck the deceased three 
blows un the head with a stick with the-in¬ 
tention uf killing him. The deceased fell 
down senseless on the ground. The acCased, 
believing that he was dead, set fire to the hut 
in which he was lying, with a view to remove 
all evidence of the crime. The medical evi¬ 
dence showed that the blows struck by the 
accused were not likely to cause death, and 
did nut cause death, and that death was real¬ 
ly caused by injuries from burning when the 
accused set fire to the hut. Held (Parsons, 
J dissenting; that the accused was guilty of 
attempt to niiirder under s 307 of the Penal 
Coih* /V/ Parsons, J.—I'he accused was 
guilty of murder under s, 302 of the Penal 
C,od< —Qim kn-K.\ipkkss r. Kh.vndi', I. L.R., 
15 Bom. 194. C.J., and Birdwood 

and Parsons, |j. Sep. 23, 1890.^ 

S. 511 of the Indian Penal Code does not 
apply to attempts to commit murder, which 
are fully and exclusively provided for by s. 
307 of the said An. A person is criminally 
responsible for an attempt to commit mur¬ 
der when, with the intention or knowledge 
requisite to its commission, he has done the 
last proximate act nece.ss.iry to constitute the 
completed offence, and when the completion 
of the offence is only prevented by some cause 
independent uf huk volition —yuKKN-E mpress 
V Niiidh V. L L. R., 14 All. 38. Straight, J 
Aug. 5. 1891.] 

Thk law gi\cs no discretion to a Court 
which convicts of an offence to award or not 
the punishment provided for that offence in 
the Penal Code, When convicting of mur¬ 
der, the only discretion which the law allows 
to the Court is to determine which of the 
two punishments pre.scribed should be award¬ 
ed, regard being had to the circiimstaaoes of 
the p.ixticiilar cast*. On a ciise the decision 
of which is Vested by l.iw in him sitting with 
a.s.scssors, a Stissions Judge is bound lo form 
his own opinion, aided by the asnessors in¬ 
deed, but quite independent of any exprcMian 
of opinion on the part of the cummittin^ Ma¬ 
gistrate. The Jiidge^s reference in his judg¬ 
ment to the opinion of the committing Ma¬ 
gistrate was held to be wholly InreJevant and 
wrong.— Dkwan Sinoh v. QuREN-Eni^asss, 
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I. L. R.| 2 Z Cal. 805. [Norris and Beverley, 
JJ. Jan. 8,1895.] 

Where three prisoners assaulted the de¬ 
ceased, and gave him a beating, in the course 
of which one of the prisoners struck the de¬ 
ceased a blow on the head, which resulted in 
death: Held that, in the absence of proof that 
the prisoners had the common intention to 
inflict injury likely to cause death, they could 
not be convicted of murder. The punishment 
of penal servitude is only applicable to Euro- 
puns and Americans.— Queen-Empress v 
Duma Baidya, I. L. R., 19 Mad. 483. [Sub- 
ramania Ayyar and Davies, JJ Sep. 4,1896.] 

A CAUSED crops to be sown on land, a& to 
the enjoyment of which there was a di.spute 
between her and B. Persons having proceed¬ 
ed to reap the crops on behalf of B, the ser¬ 
vants of A went to the place with the station- 
house-ofheer and some constables, who were 
armed. The station-house-ofTirer ordered the 
reapers to leave off reaping, and to disper«:t‘; 
but they did nut do so. He then tuld one tif 
the constables to Are, and he fired into the 
air. Some of the reapers remained, and as¬ 
sumed a defiant attitude. The station-huuse- 
ofHcer, without .attempting to make any arrests, 
and without warning the ropers that, if they 
did not desist from reaping, they would be 
fired at, gave orders to shuot. and une of the 
constables fired, and mortally wounded une 
of the reapers. It was found that neither the 
station-house-officer nor the last-mentioned 
constable believed that it was necessary fur 
the public security to disperse the reapers by 
firing on them. Held that the station-hou.se- 
officer and ihe constable were not acting in 
good faith, and that the order to shoot was 
illegal, and did not justify the constable, and 
that both he and the station-honse-officer were 
guilty of murder.— Qufrn-Empkfss r Sruii.s 
Naik, I. L. R., 21 Mad. 249. LCollms, C.J , 
and Shephard, J. Mar. 11, 23, 1S98, • 

An accused person who had been for some 
time confined in a lunatic asylum w.is tried 
and committed to the Sessions by a Deputy 
Magistrate on a charge of murder. The ac¬ 
cuse was deaf and dumb, and could not be 
made to understand the proceedings which 


had been taken. On the prooeedinge being 
forwarded to the High Court under eectm 
341 of the Code of Criminal Procedure, it was 
held that the law does not contemplate that 
thu Sessions trial should necessarily take 
place. That it is discretional with the High 
Court on a commitment made to order the 
Sessions trial to be held, and the High Court 
must consider whether any benefit would be 
likel}' to result, especially to the accused by 
.such trial. The High Court, in this case 
having come to the conclusion that no benefit 
would be likely to result to the accused by 
his being tried by the Court of Session, found 
that the accused was guilty of the alleged 
murder, but that he was by reason of un- 
soundness of mind not responsible for his ac¬ 
tion, and directed him to be kept in the Dis¬ 
trict Jail to await the orders of Government.— 
Queen-Empress s*. Somir Bowk a, I. L. R., 
27 Cal. 368. j_Prini»ep and Stanley, JJ. Nov. 
30. 1899.; 

The deceased H lived in the house of the 
accused A. H contracted an intimacy with 
L, the wife of A, in consequence of which he 
was turned out of the house. Subsequently 
on a certain night H, nt the invitation of L, 
went to the house of A, and wa.s taken inside 
by her. Thereupon A and the other accused 
relatives of his seized H, carried him off to 
some distance, beat him, broke his arms and 
a leg, and left him. Three days later H died 
in consequence of the injuries. All the ac¬ 
cused were convicted under 5. 30a of the 
Penal Code, and sentenced to tran.sportation 
for life. Held that the circumstances under 
which H was found in the house of A on the 
night of the crime wen* sufficient to cause 
grave and sudden provocation to A and his 
rehtives, wuhin the meaning of s. 300, excep. 
(0 of the Penal Code, and that the provoca¬ 
tion w.is of a nature tlut would continue to 
influence the feelings of the accused lor a 
considerable period after H was caught in the 
house in the company of L. Conviction al¬ 
tered to one under s 304 of the Penal Code 
and sentence rediit'cd.— Ahai.u Das v , King- 
Empsror, I L. R., 28 Cal. 571. [Rampini 
and Gupta, JJ. April 16, 1901.] 


Ct« of ScSb 
C ogn liable. 
Wanant. 
Not bailable. 
Not comp. 


803. Whoever, being under sentence of trans- 
JionviS!''* murder by portation for life, commits murder, shall be punislud 
with death. 


Every person, whether within or without 
the presidency-towns, aware of the commis¬ 
sion of, or of the intention of any other per¬ 
son to commit, any offence punishable under 
s. 303 of the Penal Code, shall forthwith give 
information to the nearest Magistrate or po¬ 
lice officer of such commission or intention. 
—Crim. Pro. Code (An V of 1898), s. 44. 


Where a person under sentence of trans¬ 
portation for life on a conviction for murder 
is found guilty of murder on a subsequent and 
different charge, the only sentence that can be 
passed on him according to s. 303, Penal Code, 
is that of death.— Queen v. Doorjodhun 
Shamonto alias Deejobor, 19 W. R. 45. 
[Kemp and Glover, JJ. Mar. 15, 1873.] 
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804. Whoever commits culpable homicide not amounting to 
fiMldimeot for culpabfe be punished with transportation for life or im- 

lifio^clde tot amountina to prisonment of cither descriptidn for a term \rbich 

may extend to ten years, and shall also be liable to ^ 
fine, if the act by which the death is caused is done with tlie intention of caus¬ 
ing death, or of causing such bodily injury as is likely to cause death ; 

or with imprisonment of either description for a term which may extend to 
ten years, or with fine, or with both, if the act is done with the knowledge that it 
is likely to cause death, but without any intention to cause death, or to cause 
such bodily injury as is likely to cause death. 


Charge.— That yon, on or ab(;iit the 
day of « , at , rummiticd ruJpablr.* 

homicide not amounting to murder, by r-aiis- 
ing the death of , and thereby com¬ 

mitted an offenre punishable under s. 304 of 
the Indian Penal Code, and within the cog¬ 
nizance of the Court of Session or High 
Court',,—Crim. Pro. Code (Art V' o! r8()Kj. 
Sch. V., FurmXXVlIl (II) 

Gvekv person, whether within ur without 
llie presidenry-towns, au.iTe of tfie funimis- 

‘.lun of, tif (»f rh«' Hileiitiuii «jf .in> i;*ht*r prr- 
•’liii hi rontiiiit, any olfrius' [iiinisliablt^ under 
s 3ix| of the Pen.il ('(«le, ’ll!:!]! InMliwi;)) gin- 
intonnalMiu tn tlu- m-.irest M/UMstrae nr p»»- 
liee-oftirer vif surll ninriimssjon nr intent.nn. 
—Cnin. Pro lAi'i \', •*! iSviSi, - 44 

Tint tuo pri'‘i»ii»‘rs li.ning 1 out* ns»u 1 ih.ii, 

having i an^ht thr d m llie .uM i>t \)a\ iie* 

se.vual inti'H’ijursr with tin- uii* ul uii»- »*i 
them, they (Iwii .^nd tin rt kill, d iiUn J/ri.f 
that the very giave proVniMtion giM n to ih( m 
was sueh as tii reduce ilieir enme fniin mur¬ 
der to eulpaMe huniiride md amountJiig to 
murder.—yuEE.v v. Goru Cui'niikk Poi.ik, 
I ,W R. 17. . Kemp and Glover, JJ. Sep 20. 
r 8(>40 

To convict a prisoner of Iieing a member 
of an unlnwfeJ as.seniblv and of enlpable ho¬ 
micide not Amounting to luuider. it must be 
shown that he had an dlegal objerl in rummon 
with, and look part in, the illegal act done lu 
tlw* others. —In rc 1m>i/ Ai.i u/rus Imuvh Ati, 
I W. R. 20. \. .ueh and ]\. \u\ 4, 

18O4.: 

ThK prisoner, hnMng stnn.k tlu* ihs'easod 
8 hiudy though fatal blow with a siiek m his 
hand at the lime fur abusing hts mother, was 
held gailty of culpable hurnindo no* aniuunt- 
ing to mxirder, and not ul murJir.—yei:r\* 
w. Slu.KKM SilKlKii, I W. R, 23. [Kemp and 
Glover^]}. Nov 11, 1804 ' 

An unpremeditated assault (ending in an 
affray in which death is caused) comnnttwd 
in the heat of passion upon n sudden quarrel, 
it being immaterial which party offercnl the 
provocation or comniiKvd the first assault, 


was held to come within excep. 4 of s. 3oaof 
the Penal Code.—Q ueen ». Zalim Rai. 1 
W. R. 33. Kemp and Glover, JJ. Nov, 25, 

A CAPITA!, sentence mitigated in the case 
of murder committed while under the bi- 
diience of pruvtx'ation caused by an intrigue 
with the Wife of the prisoner.— Queen v 
IhiKKYE alias Sheik Anser, 1 W. R. 46. 

Kemp And Glover, JJ. Dec. 19, 1864.] 

Tnr finding of a jury that, although the 
uri'iisal kiilrd till' lU'i'rHstd, the mine was not 
murder, iu*i htsmise it Icll under any of the 
rsi c'pLuiii'. nlluwt'd bv law, but bet'aust' the ae- 
vised h.id uu ubjeci in killing him, is not a 
leg.d tindmg. and doe** not amount to a con- 
M<tiun ot rulpalilr liornir'idc not amounting 
lu murder. —Qm s' :• I cKOOrGhosF, I W. 
R 51*. ^(ll.ner, j Dec 30. 1864^ 

Will N iheit* IS ueitlu r inti-nbon, know- 
Irdl^e, rioi lll•>dlll<lud that the injury inflicted 
in .-jti AssAuIt Hill or r.in cause death, the of- 
iiMirr i.s nut culpable homicide not amounting 
to murder, but grievous hurt.—QuEEK o. 
Mei/HV Mkevh alias Jitkon Meeah, 2 W. 
R. 3y. Kemp .And Glover, Jj. Mar. 8, 
1S65.;; 

What is nci'cssarv to bring a case of mur¬ 
der under the 4ih exception to s. 300 of the 
IVnal Code, so as to change the offence into 
nilp.ibk* honiiride nut amounting to murder. 
— IJri EN r. Akm. Mahomed, 3 VV^ R. 18. 

Jackson and Gluvcr, jj. May 23, 1865.] 

'I Hr Sessions Judge h.'tviiig found the pri¬ 
soners guilty of striking the deceased with 
the knowledge that the .ict was likely to cause 
death —in uthiT words, guilty of murder— 
convicted and punished them for culpable 
homicide not amounting to murder. Case 
remanded fur a new trial (Jackson, J., dis- 
sentingj.—Q ueen Ba^H'.ur, 3 W. 

R. 38. Kemp. Jackson, and Glover, JJ. 
July 0 , iSus." 

The ab.sence of premeditation will not re¬ 
duce the crime from murder to culpable ho¬ 
micide not amounting to murder.—Q ufrn f. 
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WttBKV a tnan auddanly cut bis ivife's throat 
it waa held that, in order to esCabtiah that the 
act was not done under grave provocation, so 
BA to bring the case under excep. i of s. 300 of 
the Penal Code, it is notsufBcient to state that 
the deceased ceased abusing the prisoner then, 
but it is necessary to show what interval elaps< 
ed between the tjine when the deceased cea.Ked 
to speak and the instant when the prisoner 
attacked her. —Qukin e. Nokul NTushyo, 7 
W. R. 27. [^Norman and Seton-Karr, jj. 
Feb, 4, 

Causing death by branding a thief wtihoui 
the knowledge that the act was so immediate- 
iy dangerous that it would, in all probability, 
cause death, or such bodily injury as was like- 
iy to cause death, is punishable under s. 304 
of the Penal Cede as culpable homicide not 
amounting to murder.—yuEEN t*. Khedum 
M issEH, 7 W, R. 54- Norman niid Seton- 
Karr, JJ. April 8, 1S67 ^ 

Proof of motive or previous ill-will is nut 
necessary to sustain a conviction fur murder 
in a case where a person is coolly and barbar¬ 
ously put to death.—Q veen v, Jmch.vni) 
Munols, 7 W. R. 60 [Seton-Karr. J. April 

Thbbb was a dispute between the villagers 
of A on one .side and the villagers of D on (he 
other side, in respect of the right ot use in .t 
water-course. The D villagers erected a dam. 
and thereby obstrurted the free pass£(ge of Che 
water from the river. The A party were com¬ 
posed of a much larger number of persons, 
said to be about one hundred, and were armed 
with heavy sticks and gorasses—adesi:nption 
of battle-axeof a deadly character—facts whiih 
showed that they went to anticipating a fight, 
and with the intention, by mean^ of cniniiud 
force, to enforce a supposed right at all risks. 
There was time to have hiid reroiirac to the 
protection of the public authorities ’ indued, 
if they had not gone to the disputed buml, 
there would have been no riot at :il(. A man 
was killed in this riot, struck down by ;t blow 
on the head. Held that the offt^nre wasrulpa- 
ble homicide not ariioifiiting to murder; <tn<l 
n.s the offence was committed in carrying oni 
the common and unlawful ubjc<*t of the ntcet- 
ing, the whole of the ii?cmbf.*rs of that unlaw¬ 
ful asstmiblagc were liable. The D party were 
equally to blame though they were, simply 
from inequality in number.s, ivorsterl in the 
fight. They were wrong in the first instance 
in damming up the water-course by show ot 
force, and in opposing the A party instodof re¬ 
treating and seeking the protection of the law. 

—QUKBN V. MaTiIASiKGH ANDOTilFRSf J W. R. 
(103)67. [Kemp and Glover J|. Mayy, 1867.] 
Where a person snatches up a log of heavy 
wood, and strikes another with tl on a vital 
pifC with so much force and vindictiveness as 


to cause that other person's death atoost on 
the spot, the act must be held to have bee^ 
done with the knowledge that it wasllleis^ to 
cause death i but if done without pfemeotta^ 
tion in the heat of passion on a sudden qw^ 
rel, the offence committed is culpable honn** 
cidc not amounting to murder.—Quam v* 
R^jooGhose, 7 W R. 17 [Jackson and 
Hobhouse, JJ. May 20, i867.j 

Explan.vtion of the difference betw^n 
murder, culpable homicide not ainountiiig 
to murder, and grievous hurt.—Q uken e. 
Madcr Jolah^, 8 W. R. 28. ,,Loch, J. June 
27 i 1867. See also Quern v. Hurry Dosa 
P njii, 6 W. R. 86. supra, 

AVhkkb the accused, whose property had 
frequently been stolen, went out with a lathi 
to watch hi.s property, aiul with the lathi 
.strurk 3 thief, who died from the effects of 
the blows, it was held (having regard to the 
nature of the injuries inilirted, and to the 
subsequent conduct of the accused) that the 
iMso did not tail within the 4th exception 
to s. 5;g, and that the prisoner was not guilty 
of culpable homicide not amounting to mur¬ 
der, but was proteet4M,i by ss. 97 and 104 of 
the Penal Code, and had not exceeded^ the 
legal right of private defence of property.-— 
(Jt'EEN c. Mokf.k. 12 W. R. 15. [Norraan 
and Jackson JJ. June 28, 1867-j 

A prisoner's ronft'ssion must be taken in 
its entirety. Where a prisoner confessed 
that he did not Misp«'t his wife's fidelity ; that 
he left home on businev*: that on his return 
he viw what rcmsinced him ot his wife's in¬ 
fidelity and that, maddened at the sight, he 
killed' both her and her paramour; held that 
he w'nsguilty of culpable homicide oot amount¬ 
ing to inurdi.T, and that the case was one in 
which he ought to bo treated with lenity.— 
Oi'KhN V. Sheikh Boodhoo, 8 W. R. 38. 

. Kemp and Cilover. JJ, July 9, 1867.3 

<Ji'i.p\uii' homicide is not murder unleiiS 
the t asc comc'* expressly within the provisions 
of cl. 1. 2. 3. nr 4 of .s. ,qoo of the Penal Code, 
I'lMlcr s. 2(>r>. an offence may amount only 
toniljiable homicide, not murder, although 
nurii' of the exceptiuiis spci‘ifit:d in s, 3QO 
arc applii.ible to the i;ase. An express find¬ 
ing by the Seiiisions Judge, that the c 4 Ui«d 0 CH 
not fall under any of the claiise.sof s. 300, is 
tantamount Co an acquittal ,af murder, and 
after Such an acquittal, the High Court cati- 
not. cither as a Court of Appeal, or as a Court 
of Revision, look at the evidence for the p«r^ 
pose of reversing the acquittal, aad of con* 
victing (he ptisoner of murder. There had 
been a riot and fight between two factioai, and 
some members of one party (A) ware ehaiwed 
with the murder of the kaidet 6f the OMr 
party (B), and tome members of the oAer 
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w«B6«kn»d with caasliig erievous 
Wit to llie hsador of (At. MM tbot the mem- 
tetfo f>f «Och p»r^ slMMild hove boon commit¬ 
ted tor trial separatelj, and that the Magis¬ 
trate wan wrong in committing the members 
of puty (A) and of party (B) for trial all to¬ 
gether u^n a ioint-charge as if they had had 
one common object.—Q ukbn v. Shbik Bazu. 
8 W. R- 47; B. L. R. Sup. Vol. 750. [Pea- 
cockt C.J f and Loch. Bayley, Kcnip, Seton- 
Karr^ Phearj and Maepherson. JJ. July 27, 
1867,] 

In charging a jury on the point of provo¬ 
cation in a case of culpable homicide, a |udgc 
should teA the jury that, to bring the case 
wHbin the exception to s. 300 of the Penal 
Code, the pnsoner must have been deprived of 
the power of self-control by grave and sud¬ 
den provocation ; that there ought to have 
been siifHcient cause for such loss of self-con¬ 
trol ; and that the provocation was not volun¬ 
tarily provoked by the prisoner as an excuse 
for doing harm.—Q okbn v. Gonbsm Lrs- 
KOR, 9 W. R. 72. [Glover, J, May 28, 186S. 

To give an accused the benefit of excep. /, 
s. 300 of the Penal Code, it ought to be 
shown distinctly, not only that the art wa.'y 
done under the influence of some feeling 
which took away from the person doing it ail 
control over his action, but that that feeling 
had an adequate cause.-^QoREN t. Hr ri Gi- 
KER, lo W. R. 26, i B. L. R. A. Cr. 11. 
[Loch and Glover, JJ. Aug. 7. 1868.] 

Acevsun was out in the jungles with his 
gun. An altercation arose l^ween him and 
ueoeased, the former interfering to prevent 
the latter from committing rtsil or supposed 
cattle4respass. Deceased thereupon, with a 
large club, attai'^ked accused, who flred with¬ 
out any particular aim, but lowering the muz¬ 
zle of the gun, so as not to hit a vital part , 
and death ultimately resulted from the wound 
inflicted. MM that accused's act was not a 
legal exercise of the right of private defence, 
as it was not necessary for his defence that 
he should fire; he had only to stand back, and 
let deceased alone, and he was safe. /Md 
accordingly thst the accused was rightly con¬ 
victed of culpable homicide not amount¬ 
ing to murder—C rown p. KcKERii Buksh. 
iVnj. Rec., No. 13 of 1868. 

Certain persons, whom the accused, a fer- 
rymaiif waa rowing acoss the river, were 
drown^ by the sinking of a boat. Meld on 
the facts of this case, that the accused could 
not be convicted of culpable homicide 
not amounting to murder, as there was no¬ 
thing to shew that he acted with the know- 
lad^ that be was likely by such act to cause 
death within the terms of s. 299 of the Penal 
CodOp The prMoner was convicted under s. 


2S2 of that Code pf n^igently oonveyrag 
persons by water for hire in a vessel orv^ 
loaded or unsafe.—/»>v Magenkb Bshara^ 

11 W. R. 3. [Nornnanand Jackson, jjj. Jan*. 
26, 1869.1 

Whbrb the .^c^used, whose property had 
frequently been stolen, Went out with a iathi 
to watch his property, and with the la^ki 
.struck a thief, who died from the effects of 
the blows, it was held (having regard to the 
nature of.the injuries inflicted and to the sub* 
sequent conduct of the accused) that the CSM 
did not fall within the 4th excep. to s. 99, 
and that the prisoner was not guilty of culpa¬ 
ble homicide not amounting to murder, but 
was protected by ss. 97 and 104 of the Penal 
Code, and had not exc'eeded the legal right 
of private defence of property.—Q ueen v. 
Mokkr, 12 W. R. 15. [Norman and |ack- 
JJ. June 28, i869.[' 

The wife of the prisoner had been forcibly 
taken to the house of the deceased, a native 
physician, who alleged that htr presence was 
necessary tu the due performance of certain in¬ 
cantations. The prisoner, armed with a sword, 
and w,-itching from the roof of the house, 
saw his Wife being actually violated by the 
deceased. He jumped down from the roof, 
and struck deceased with his sword in sever¬ 
al places, from the eflctiis of which he died. 
HeUl th.it the pri.soner's conviction for mur¬ 
der could not be sustained. The oflenoe com¬ 
mitted was culpable homicide not amounting 
to murder.— Queen v. Ramtahai. Kahax, 
3 B. L. R. A. Cr. 33. Norman and Jackson, 
IJ. July 12, 1869.' 

l.N charging a jury in a ca.se of culpable 
honnjridc not amounting to murder, a judge 
should call upon the jury to .state which de¬ 
scription of culpable homicide they consider 
the accused to have committed, s. 304 of the 
Penal Code prescribing different punish¬ 
ments for that offence Where the Judge 
omitted to require the jury to do this, the 
High Court held th.-it the conviction was for 
the lighter desi'riptioii of theoffenw.—Q uken 

AvhKK Khw, 12 W. R. 35; 6 B. R. 
Ap. 8711. Jackson and Milter, JJ. July 23, 
1869. 

To take the offence of homicide out of the 
category of murder by reason of grave and 
sudden provocation, the act must be done 
whilst the person doing it is deprived of self- 
control by the grave and sudden provocation. 
Hut when the act is done after the excite¬ 
ment had passed away, and there was time 
to cool, it is murder.—Q ueen v. Yasin Shkik, 

12 W. R. 68; 4 B. L. R. A. Cr. 6. [Loch 
and Glover, JJ. Nov. 23, i8^J 

Where the accused pleads guilty before a 
Sessions Judge to a charge of murder, the 
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Sessions Judgo might either convict him on 
that plea of that charge, or proceed to try 
him on the evidence; but he cannot, without 
trial, convict the accused of culpable ho¬ 
micide not amounting to murder, to which 
offence the accused did not plead guilty, 
with reference to the provisions of 

97 p 59 * and 102 of the Penal C-ode, that, on 
the facts of this case, the accused had no 
reasonable apprehension of danger to himself 
from the threats of the deceased whom he 
killed, and that, therefore, the ^lgh^of private 
defence of the body did not arise, and the 
ra^ was not taken out of the category 01 
murder by reason of the 2nd exception to s. 
300 of the Penal Code, — Queen r. Godadur 
Bhooyan, 13 W. R. 55,4 I- Ap. 101. 
[Jackson and Glover. JJ. April 6. 1870. 

Certain persons made a Midden attack 
upon the prisoners for the purpose of initting 
their crops. The prisoners resisted, and, 
having no time to complain to the police, 
inflicted a wound upon one of the assailants 
with a bamboo, from the effects of which he 
afterwards died. The Sessions Judge con¬ 
victed the prisoners under ss, 148 and 304 of 
the Penal Code, in appeal, the High Court 
held on the facts of the case (and following 
7 W, R. 1131 that the accui.e<i, who were in 
peaceable possession of their property, ;md 
were attacked while in such possession, did 
not exceed the right of private defence o^ro- 
perty under s. 103. Penal Code. The High 
Court accordingly directed an actiuilUl.— 
Queen v. Gooroo Churn Chunc, 14 W. K. 
69, 6 B. L. R- Ap. 9. ^Kemp and Glover, 
JJ. Nov. 19, 1870.] 

Where a Sessions Judge, in charging a 
jury in a case of riilpable homicide not 
amounting to murder, omitted to draw their 
attention to the two classes of the mlpable 
homicide mentioned in s. 304 of the Penal 
Code, the High Court considered that the 
accused were found guilty of the lighter de¬ 
scription, and sentenced the accused to the 
punishment for such lighter description-- 
Queen Kaltchurn Dass, 15 W. R. 17: 6 
B. L. R. Ap. 86. ^Mitter and Ainslie JJ. 
Feb. ir, 1871.“ 

Where an old woman of 7^ beat a lad 
of t8 as to cause his death, and the Assistant 
Commissioner was of opinion that the 
ing was in the shape of chastisement, such 
as a mother would inflict on a disobedient 
child, and convicted the accused under s. 304A 
of the Penal Code, held that the Assistant 
Commissioner had no jurisdictioti in the Case, 
and that he should have committed the ar- 
Ciised for trial before the Sessions Court on a 
charge under s. 304.— Mussamut Auhucmia 
Do 9 adin e. Mussarxjt Anoop Koonwur 


Thakoor*nw, j 8 W. R. 33. [Kwnp mhI 
Glover, JJ. June a6, i 87*0 

Prisoner killed his mother by beatiiw and 
kicking her. The Sessions Jato fwod 
chat the death resulted from brwMJ b^ng 
and kicking, but acquitted of culpable lloq^- 
cide, because the violence wRs nrt such e* the 
prisoner roust have known to be likely to catiie 
death. Held that this was no ground for 
acquitting of culpable homicide not 
iug to murder; the question for the Judge 
was whether the act was done with the 
tion of causing bodily injury which was ukely 
to cause death. The Sessions Judge convict^ 
the prisoner on the charge of causinjf death 
by a rash art. Held that the section was 
wholly inapplicable. “Culpable lashneaw” 
and ‘‘culpable negligence ' distinguishedw— 
Reg, V. Nidawarti Nagabhushanam, 7 
Mad. H, C- R. 119. "Holloway and Kinders- 
Icy 31 . Oct. a 4 t 1872 : Followed in 

V. Idu /leg, 1 . L. k.. 3 All. 776, infra. 

To enable a person to plead the extenuat¬ 
ing rircumstanres provided for in s. 3<W, 
Penal Code, exrep. /, the provocation and its 
effects must be .sudden as well as grave; and 
(he deprivation of the power of self-control 
must continue in order to benefit a roan who 
kills another under rircumstancea cf grave 
provocation.—Q ueen v. Becmoo Saot, 19 
W. R. 35. [Glover and Mitler. JJ. Feb. 17, 
1873'j 

The High Court a.s a Court of Reference 
ran only deal with cases in which a SOTtence 
of death has been passed. The pfisuims, 
fearful of being punished if they allowed him 
to escape, and thinking that they were acting 
lawfully, in fnrtheranre of a plan arranged for 
them by a police-constable and the lainbardar 
of a village for the capture of an outlaw, for 
who.se arrest a reward had been And 

in pursuance thereof, killed him while co* 
deavouring to escape Held that the offence 
committed came under the third exception in 
s. 300 of the Penal Code, and was culpable 
homicide not amounting to murder.—Q uben 
V. Aman, 5 N.-W. P. 130. [Spankic and 
Jardine, JJ. May 2, 1873. 

The prisoners a.s.sauUed a thief ao severely 
that he died. One hundred and forty-oi»c 
marks of separate blows were found cn thb 
body of the deceased ; and several of h» ribs 
were broken. Held that s. of the Penal 

Code was not applicable to the circniBataiice® 
of the rase, and that taking the offence out A' 
the cat^ory of murder, it must still 
under s. 304.—QuBRW o. Man, 5 N.-W. P« 
235. [Pearson^ J. Aug. 4> >873 -j 

Is a case in which the accused caused the 
death of a woman by beating, the rotdici* 
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ofi^er who hoM the examinatiun 

consUnvd that death reeu Ited from rupture of 
ttespitoa, but the Civil Surgeon said that no 
mteuin of the cause of death could be formed. 
The accused haviag been convicted of caus¬ 
ing grievous hurt, and sentenced to six 
moans’ rigorous imprisonment by the Deputy 
Magistrate, the Magistrate considered that 
the accused ought to have been committed 
to the Sessions on a charge of culpable homi¬ 
cide, but recommended that the High Court 
should enhance the sentence which had been 
passed to one of sufficient severity to meet 
the offence. Meld that the High Ccurt could 
not deal with the case in the mode sug¬ 
gested ; but, under s. 297, Code of Criminal 
Procedure (Act X. of 1872), the Court an¬ 
nulled the conviction by the Deputy Magis¬ 
trate, and directed that the accused should be 
comiaitted to the Sessions on charges of 
culpable homicide and of grievous hurt.— 
Qubsn V. Horish Pal, 20 W. R. 63. Jack- 
son and Mitter, JJ. Sep. 19, 1873.] 


In a case in which the accused was tried 
on charges of murder, culpable homicide, and 
causing grievous hurt, the jury acquitted him 
of murder, but convicted him on the other 
counts. This verdict was recorded by the 
Sessions Judge, who then, in accordance with 
M. 263, Code of Criminal Procedure (Act X. of 
1872), questioned the jury as to the grounds 
for their verdict, and the jury eventual/ inti¬ 
mated their willingness to convict of murder. 
The Sessions Judge differed from the first 
verdict of the jury; but as he had recorded 
the first %'‘erdict, he doubted whether he could 
accept the second verdict, and referred the 
rase to the High Court under s. 263 Held 
that s. 263 did not apply to such a case as 
this. There could be no verdict delivered, 
and no verdict finally recorded until the last ot 
the questions put by the Sessions Judge to the 
jury was answered; and as it appeared from 
the answers of the jury that their findings of 
facts disclosed that the verdict ought to have 
been one of guilty on the charge of murder, 
the Sessions Judge should have entered the 
verdict of the jury as the verdict of gudty of 
murder. The case was accordingly returned 
to the Sessions Judge to enable him to do 
that, and to pciss such sentence as the law 
directed. It is only when it is necessary in 
order to ascertain what the verdict of a jury 
really is that a Judge is justified under s. 263 
in putting questions to the jury.— Qi'ekn v. 
SuSTSRAM Manoal, 21 W, I. ^Pheat 
and Morris, JJ. Nov. 19. 1873.] 

WherB a prisoner was charged under ss. 
304, 325, and 323, and the jury brought in 
a VMdict of guilty under s, 335, held that he 
was not acquitted of grievous hurt, but found 
guilty of the offence described in a. 322 with 


the extenuating circumstances which would 
confine the punishment within the limits^ 
specified in s. 335.— Queen v. Lukhinarain 
Agoori, 23 W.R.61. Jacksonand McDonell, 
JJ, April 8, 1875] 

Where it appeared in the case of a person 
charged with murder that, while smarting 
from a severe blow from a stick in the midst 
of a sudden fighc, and possibly apprehensive 
of further violence, finding a knife at hand, 
he took it up, and in the inflicted the 

wound which caui>ed the death of the de* 
ceased, held that, under the circumstances, thq 
accused was guilty, under the Penal C«.de, s'. 
304, of culpable homicide not amounting to 
murder.^QuEEN v. Somirudoin, 24 W. R. 
48. [Jackson and McDooell, Jj. Aug. 2oi 
1875.J 

Where the prisjner knocked his Mrife 
down, put one knee on her chest, and struck 
her twu or three violent blows on the face 
with the closed 6st, producing extravasation of 
blood on the brain, and she died in conse¬ 
quence, either on the spot, or very shortly after¬ 
wards, held that, there being no intention to 
cause de:ith, and the bodily injury not being 
sufficient in the ordinary course of nature to 
cause death, the offence committed by the 
prisoner was not murder, but culpable homi¬ 
cide not amounting to murder.—R bg v. Go- 
viNDA, i L. R., I Bom. 342. [Kemball and 
Nanabhai Haridas, jJ. July 18, 1876.] 

Jn the course of a trivial dispute, the accused 
gave the deceased a severe push on the 
back, which mused him to fall to the road 
below, a distance of two-and-a-half cubits. In 
falling, the deceased sustained an injury from 
which tetanus resulted, which caused his 
de.ith on the fifth day after. Held that, on 
these facts, the accused was not guilty c£ the 
offence de.scribed in s. 304A of the Penal Code, 
nor of culpable homicide not amounting 
to murder, because there was no likelihood of 
the result following, and, tl fortiori^ no 
designed causing of it— Reg. r. Acharjy.\, 
1. L R , 1 Mad. 224 ;_Holloway and Innes, 
JI. Jan. 19, 18770 

Under s. 288 of the Code of Criminal Pro¬ 
cedure (Act X. of 1872), the High Court, to 
which a reference is made by a Court ot Ses¬ 
sion for confirmation of a .sentence of death 
on conviction of murder, cannot, in the ab¬ 
sence of .an appeal, alter the conviciion to one 
of culpable homicide not amouniing to mur¬ 
der, if it be of opinion that the evidence does 
not establish the former but the latter offence. 
It must order a new trial for that purpose. 
Where the prisoners were tried on two charges 
of murder and culpable homicide not 
amounting to murder, and the opinion of the 
assessor.^ was taken on both charges, but 
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S«ssionB Juc^, being of opioioe that the 
evideAce establiBned the former charge, re¬ 
corded a convictioo a»d sentence for murder 
oaly, the High Court, being of minion, on 
a reference under s. 387 of Act X. of 1872 
that the offence proved was culpable homicide 
not amounting 10 murder, did not order a 
new trial, ab initio^ but directed the Sessions 
Judge to complete the trial by recording a 
finding on the second charge of culpable 
homicidenotamountingto murder.—Rac v, 
Balapa bin Dandapa, I. L. R., 1 Bom. 630. 
[Melvill and Kemball, JJ. April 26, 1877.] 

^ Where death has resulted from a violent 
attack, the Magistrate is bound to commit 
to the Court of Session on a charge of cul¬ 
pable homicide not amounting to murder. 
Conviction of grievous hurt is contrary to 
law.— In the Matter of Uopinath Shaha, 
I C. L. R. 141. ^Markby and Prinsep, JJ. 
Sep. 6, 1877.J 

A SNAKE-CHARMER exhibited in public a 
venomous snake, whose fangs he knew had 
not been extracted ; and to show his own skill 
and dexterity, but without any intention 
to cause hcU’in to any one, placed the snake 
on the head of one of the spectators. The 
spectator tried to push off the snake, was bit¬ 
ten, and died m consequence, /feiii that the 
snake-charmer was guilty, under s. 304 of 
the Penal Code, of culpable homicide not 
amounting to fimrder and not merely </f 
causing death l»y negligenci*, an offence punish¬ 
able under s. ;104 A.—Kmprfss v. Gonksh 
Doobfv, I. L. R., 5 Cal. 351,4 C. L. R. 580. 
[McDonell ai.d Broughton, jj. July 2S, 
1879.] 

Where a mother abandoned her child, with 
the i ntention of wholly abandoning it, 
and knowing that such abandonment was like¬ 
ly to cause its death, and the child died in 
c nsequence of the abandonment, held that 
she could not bcconvictedard punished under 
s. 304 and also under s. 317 of the Penal Code, 
but s 304 only.— Empress r. Banni, 1 L. K , 

2 All. 349. ^Straight. J. Aug 4, 1879.] 

Where a person hurt another, who was 
sufferi g from spleen disease, intentionally, 
but without the intention (f catising death, or 
causing such bodily injury as was likely 
to cause death, or the knowledge that he was 
likely by his act to cause death, and by his 
act causira the death of such other person, 
held that be was properly convicted under s. 
323 of the Pemal Code of voluntarily causing 
hurt.— Empress v. Fox, f. L. R.. 2 All. 522. 
[Stuart, C-J, Dec. 16, 1879.] Followed in 
£fnpress v. /du Beg, I. L. R-, 3 All, 776, 
infra. 

B vor.UNTARti.v caused hurt to N, who 
was suffering from spleen-disease, knowing 


himself te be likely to catiso gi^voiiR 
but without the inteatton of caasmg death, 
cauRiag such bodily injury as was tikaly tp 
cause death, or the knowledge that be was 
likely by his act to cause death, and cavaed 
grievous hurt to N, from which N died. 
Held that B ought not to be convicted under 
s. 304A of the Penal Code of causing death 
by negligence, but under s. 335 of that Code 
of voluntarily causing grievous hurt— Em¬ 
press e. O’Brien, 1 . U R., 2 All- 786. 
[Stuart, C.J., and Spankie, J. Mar. 6, 
Follow^ in Bmpress v. Idu Beg, 1 . L. R., 3 
AH. 77(5, in/ra. 

Where death results in a fight between 
two bodies of men deliberately fighting to¬ 
gether, a greater proportion of the men com¬ 
posing both sides being armed with deadly 
weapons, and it being further apparent from 
the evidence that the man slain was an adult, 
and that no unfair advantage was taken by 
the one side or the other during the fight, the 
offence committed is culpable nomiciae, but 
does not amount to murder.^SAHSHKKK 
Khan v. E&iPKSSji, 1. L. R., 6 Cal. 154; 7 C. 
L R. 158- [White and Field, JJ. July 31, 
1880 ' Contra, Empre^is Rohiamtdiiin^ 4 
C. L.'R. 385. 

On a certain evening, M, a common work¬ 
man, saw N committing adultery with his 
(M's) wife, and un thr following morning, 
while labouring under the excitement prwvok- 
ed by iheir misconduct, came upon them, eat¬ 
ing food together, while his wife had neglected 
to provide for M. M took up a bill¬ 
hook, and killed N on the spot Held that, if 
M connected the .subsequent conduct of N and 
his wife with their misconduct of the pre¬ 
ceding evening, and regarding it as implying 
an opea avowal of their criminal relations, 
which, under the rircumstaiices, he might have 
done, the provocation was sufficiently grave 
and sudden to deprive him of self-control, 
a..d to reduce the offence from murder to cul¬ 
pable homicide not amounting to murder.-^ 
Bova Mcnigadu V. Reg , 1 . L R., 3 Mad. 33. 

, Innes and Muttusami Ayyar, JJ. April 30 , 
idfii.] 

Where a person struck another a blow 
which caused dearh, without any intenilon of 
causing death, or of causing such bodily in¬ 
jury as was likely to cause death, or the kaow- 
Jedge that he was likely by such act to cause 
death but with the intention of causing griev¬ 
ous hurt, held that the cffence of which smph 
pers was guilty was not the offence of caus¬ 
ing death by a rash act, but the offence of vo¬ 
luntarily causing grievous hurt. Nidamarfi 
Nagahhushanam (7 Mad H. C. R. 119)^ 
Queen v. Pemkoer (5 N.-W. P. 38), Qtiem v- 
Afan (5 N -W P. 235), Empress v Keiabdi 
Mundul (I. L. R., 4 Cal. 764), Empress v. Box 
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(LX v. O'Brien 

L»il., a AIL 7^* follOWidd. The ofEencea 
of mardeff culpable homicide not amounting 
to murder, and causing death by a rash or 
no(lij|ent act, distinguished.— Empkkss v. 
loo Bao, I. L R., 3 Alf. 775 rStraight, J. 
Aug. 12, 1881.] 

An accused person, in answer to a charge 
of murder, stated that he had killed his 
wife, but that he had dune so in ronsesjuuiK^L* 
of his having discovered her in an art of 
aduHery on the previous day. Held that such 
a s^temeot did not amoucit to a plea cf 
guilty on the charge, and that u was ilie 
duty of the Court to try whether the provo¬ 
cation therein disclosed was sufRrien iy gravv 
and sudden to redum the offence-—N etai 
Luskari^. Qoeen-Kmpkkss, I 1 . R , 11 Cai. 
410. ' Field and Bcverlev, JJ Mar a5 

»8»S-] 

Upon the trial of a person charged with 
the murder of his wife, it was proi-ed thjt 
the accused had entertained well-founded sus¬ 
picions that his wife had formed a rnminai 
intimacy with another person ; tliatone night 
the dereased, thinking that her husband 
was asleep, stealthiiy left his side , that thc.ir- 
raised took up an axe and followed her found 
her in conversation with her paranuiur in a 
public place, and immediately killed her. 
Heiil that the act of the accused ronsfituti.d 
the mme of murder, tht* tarts not •>Iiowiiig 
“ grave and sudden provocation ' within the 
meaning of s.300, exPep /, of the Renal Cvide, 
so as to reduce the offence to ciilp.ib!e hoini- 
idde not amounting 10 murder, fjueen-Em¬ 
press y. Damarua 1 Weekly Notes, 1885 p 
197) distinguished by Straight, Offg. C J — 
Qubkn-Hmpkrss V. Moh\n, 1 . b R . 8 All 
022 „ .Straight, Offg. C J., and Brodhurst, ], 
June 26, 18B6. Referrcil to in Queeti- 
Smpress v. lAwhan, 1 . 1.. R., S All. 635. 
infra. 

An accused person was convicted of cul¬ 
pable homicide not amounting tu murder in 
resect of the widow of his cousin, who lived 
with him. The evidence showed that the 
accused was seen to follow the deceased for a 
considerable distance with a gandasa, or 
chopper, under ciroumsMnees which indicated 
a belief on his part that she was going to 
keep an assignation, and with the purpose of 
detMting her in doing so. He found her in 
the act of connection wnh her paramour, and 
killed her wi h the chopper. Held that the 
conviction must be altered t i one of murder, 
as the ata'iised wj*ir delibcraii-ly in scaicfi 
of the provof^dtioii sought to bu made thij 
mUigatlon of his off<mce, and. under the nr- 
cum^tancesiiiaclusud, it could not be said that 
he^ was deprived of s'elf<ontro1 by grave 


and sudden provocation. Queen Empe^yu 
Damarua (Weekly Notes, 1855 , ?• < 97 > Vw 
QueenEmpress v. Mohan (1. L. R., 8 All. dan) 
referred to.—Q ubrn«£mpkbss o. LochaH, I* 
L. R , 8 AU. 635. [Straight, C.J., and 
mood, J. Aug. 2, 1886.] 

Subject to the other provisions of theCrU 
minat Procedure Code, s. 28 gives power to 
the High Court and the Court of Session to 
try any affencu under the Penal Code; and 
the provision it contains as to the other Courts 
does not cut down or limit the jurisdiction 
of the High Court or the Court of Session. 
Three per.sons were jointly committed for 
trial before the Court of Session, two of them 
being charged with culpable homicide not 
.amounting to murder of J, and the third with 
abetment of the offence. At the trial, the 
Sessions Judge added a charge against all the 
accused of caiiHing hurt to C, and convicted 
them upon both the originiil charges and the 
added charge. The assault upon C took 
place either at the same time as, or imme¬ 
diately after, the attack which resulted in the 
death uf J. Held that the case did not come 
within the terms of s. 226 of the Criminal 
Procedure Code (Act X. of 18S2), and the 
adding to the charge was .in irregularity which 
was not covered by ss. 236 and 237, those 
sections having no application to such a state 
of things, but that, ina.smuch as the Sessions 
Judge was addressed by the pleader who ai>- 
pcared for the accused, and heard all the ob¬ 
jections raised, and witnesses might have 
been called for the defence upon the added 
charge, the provisions of s 537 wore appli¬ 
cable to the case. Held also that the Ses¬ 
sions Judge had power, under s. 28 of the 
Code, to try the charge, assuming that he had 
power toadd it.— QUEKN-EMPRRS.S v. Kkarga, 
I L. R., 8 All. 66S‘ ‘ Edge. C J. Aug. 30. 

1886.] 

The prisoner, a fully-developed adult man, 
was charged with causing the death of his 
wife, a girl agtd about 11 years and 3 month.s, 
who had not .attained puberty. The death 
was caused by h;emorrhage from a rupture of 
the vagina, caused by the prisoner having 
sexual intercourse with the girl. For the 
defence it was alleged that he had had sexual 
intercourse with the girl on several previous 
occasions without injury to her, and there 
were circumstances in the case which showed 
that this was possible, and even not itnprob* 
able, though the medical evidence was to the 
effect that, if such intercourse had previously 
taken pl.acc, the penetration was probably not 
so complete or with so much sexual vigour 
as on the occasion when the injury was 
i^ausod. I'he medical evidence was further 
to the effect that the girl had not attained 
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puberty, and was immature, and wholly unfit 
for sexuai intorcourbc; that under such cir^ 
CUEDStances, sexual tniercourse between the 
prisoner and the girl was hkejy to be dan¬ 
gerous to her, and to cause injuries more or 
Jess serious according to the degree of pene¬ 
tration effected. The prisoner was rhargeil 
with {a) nilpaolu homicide not amounting 
to murder under s. 304 of the IViial Code: 
{^) causing denlh by doing a rash ,»nd ntgli- 
gent a<’t under s, 304A , '.cj volunt,inly cauN- 
ifig grievous hurt under s. 3J5 * nnd i*/) 
ing grievous hurt by doing an act so raslily <»r 
negligently as to endanger huni.'in life or ibr 
personal safety f)f ethers under s 33S. 
that, in such a case, when tho girl is a wife 
and above the age of 10 \c.'ir‘. and when, 
therefore, the iau of rapt* does nitt apply, it 
by no means follows that the l*iw regard', 
the wife as a thing made over to he the ab¬ 
solute propert)' ttf her husband, or as a person 
outside the protect ion of the cnmiiMl (au . 
that no hard-and-fast rule e.'ui Im* laid down 
that sexual intercourse with ,1 girl under a 
certain age must beregarded as. dangerous and 
punishable, orowr ihar ago u. .s;ifoand right, 
but that each case must bt* judged according 
toils own indiviilual circumstances. that in 
such a case the jury h.ivf to consider .'tnd .say 
whether, under the particular ciTOLim>taTi*‘es 
of the case, having regard to ihe physical 
condition of the girl, and to the iiit'-ntion the 
knowledge. 1 he degree of rashness or negli¬ 
gence with which the accused is shown to 
have acted on the occasion m qnt<:ion be 
has brought himself ivitbin any of the provi¬ 
sions of the criminal law. further thar, 

if the jury were 01 opinion ui* that the act of 
the prisoner faus»*d the death of the j;iri that 
is to say, that the act of cuh a hi tat ion on the 
part of the prisoner h;4d the t of rupiiir- 
ingtbe vagina, and >0 causi ngthc iutmerrhage 
which led to her death . ibi that thi- t of 
cohabitation between a fiilly-uevi lopid inaji 
like the prisoner and an immature girl like 
hts wife was itself a thing liktly to lead to 
dangerous consequences; 'Cj ih,'it that act 
was one of such a charaettT as to indir-ite .'i 
reckless indifference to the welfare of the girl, 
or a want of reasonable consideration about 
what the prisoner was doing, one which the 
husband of the girl jf he had had a reason¬ 
able regard to her ^veliare, and had exorr ised 
reasonable thought as to the aH b/* contem¬ 
plated doing, would have abstained from do¬ 
ing, they would bi* ju.stibed in finding f hat the 
prisoner caused the death of the girl bv a rash 
and negligent an. 1 ’nder no system «.f law 
with which Courts, have to do in't his country, 
whethCT Hindu or Mahomedan or that fravu^'d 
u^er British rule, has it ever been the law 
that a husband has the absolute right to enjoy 
the person of his wife without regard to the 


qiiealion of safely to her.*-QvvteN«fi*tntlUHl 
V. HoRami Mvthbu, !• L, R«, 18 Cid* 49. 
^Wilson. Jv July. 1890.} 

Before a convictioti can properly be main¬ 
tained for the oftence of rioting, it is neces¬ 
sary that there should be a clear finding as 
to thi* common object of the unlawful as¬ 
sembly, and also that the rommon object so 
found .should have been stattnl in the charge 
jti order that the accused peiwon might have 
.111 Opportunity meeting it. Where a Ses¬ 
sions Judge III his charge to the jury refcfted 
to twi> possible common objects of an uidaw- 
fii! assembly, cmc of which only had been set 
out in the rhargo-shoet, JtM that, inasintich 
:w it was impossible tp miy which of the two 
common ohiects had been accepted by tlie 
;iir\, .ind it might well ha\e been that they 
had .iccfpced the one u hich had not been 
charged .and uhii h I'onseqnently the accused 
had not an opportimity of meeting, the con- 
virtion must be .set aside. Jf one member of 
an iinl.mfid fissenihly is armed with a dtSidly 
U(':ip<in. the other menthers ennnat on that 
account br chargiHl under s. 148 of the Fonal 
Code, It is only the actual pemon who can 
be I'htirged under that section.—^SAam c. 
yt'KKN Kmpkf.ss. 1. I- R , 22 Cai.. S76. 
Tre i el van and I taiiei ire. J1 Srp. 19, 

iSi?4-3 

Wmfkk tile prisoner bv gripping and 
sqiieering the testicle* of dpx'eawd rraiiced 
them to a pulpy nodition, thereby ^auaJng 
an in}ury which re&iiUet^ in death one to the 
shock iriflu'ted on the ncrvoofi e ytrteiw • 
//c/ 7 . /*rr Hasies, J,, that the death was an 
unfnrcsf'en result fur which prisoner cOold 
not lyt' held liable ind that sJic ought to be 
convicted under s. 323, Fenal Cow: IMA, 
Subr.unaid.t Avy-ar and Benson, Jj,, thirt 
death uas a proUible consequence of the 
priS'<ner s act, and that '^he was guilty triwlrr 
s, 304. Prn.'il CrKif, of Culpable homicide not 
anuiuniing to murder.—i^i:RB?^EiirpiU(ati v. 
Kaluam. 1 . !.. R., 19 Mad 356. ^Subra- 
mama .Aviar, [fasies, and Benson, JJ. join* 
4, July 6 20. 21, i8y6 

A arnised of murder under a 30* 

of the Indian Penal Code pleaded in defence 
that he had found his sister having lUkit 
currncrtion with a man nafiird Tbakurt^ and 
h.'td m a fit of passion kilted them both Olf 
the The statement being acrepted was 

Mti t(* Ik' ;« good pfea of grave atia aoddem 
pros r>«-at ion so as to reduce the offence to one 
of culpable bomiride nut amounttftg to mint- 
der.—QLCKK-EHtqttsa v CMV^nt, 1. L< R.« 
18 All 497. \ Edge,CJ h and BleniierltataHt» 
July 24, 1896, t 
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S04Ai* Wboem causes the 4eath of eny person bf ^ing any rasb 
Ckttwg death by negli' act not amounting to culpable homicMte”^* 

ffMici* sh^l be punished witli imprisonment of either df>> 

soripUon for a term which may extend to two years, or with fine, or widi both, _ 


Wusaaan okl womxn of 70 so beat a lad 
of 18 as to cause his death, and tht^ Assist' 
ant Commiasioner was of opinion that the 
beating was in the sbapeof chastisement, such 
as a mother would inflict on a disobedient 
diUdi and convicted the arcuied under s. 
JO4A of the Psnal Code, it was held that thi* 
Asristant Commissioner had no jurisdu'tiun 
n the case, and that he should have commit- 
sd the accused for trial before the Sessions 
Court on a charge under s. 304 .—Mi.'ssa 34 i;t 
Auhuchia Uosadin ft Mus!k\Mt'T Anouh 
KooKWt'K Thakooramsb. rrt \V. U. jj. 
[Kemp and Glover, |J. June 26, 1872. 

PRISOHIK killed bis motluT by fK-ming and 
hidcing her. The Sessions Judge found that 
the death resubnl fruni brut;!} fjnnttng 
kicking, but acquitted of rulpablr honni ide. 
bccauMT the VHilenre was not strrii a.s the 
prisoner must have known to be likely to 
cause death. Bdd that this was no ground 
lor acquitting of culpable huniicjik' not 
amounting to ifuirder. The question lor the 
Judge was. whfthn the act was done with 
the mtentioii of rauHing bodily injury which 
was likely to cause death The Sessions 
judge convicted the pnwner on rhe fh,srg** 
of causing death by a rxsh act. /Mi that 
the section was wholly inapplic iblc In dis¬ 
tinguishing “ Culpable rjshtiess ' trun: ' cul¬ 
pable neghgenoe," the High Court madi^ the 
following impottanl observations ; CuIpable 
rashness is ai'tlng with the <\;inscLuusnrst that 
the mischievous and illegal con'>equem',:s 
'may follow, but with the hope that thfy will 
not, and often with the Iwliet that the actor 
has taken sufliirient prwauticirrs eo prt'^enf 
their happening. Theimputability arisrs (roni 
acting de^ite the consciutisncss ‘luAuria), 
Cuipwle n^ligenrc rs acting wuhiuit the 
conscioustkeib inatthe dlegiil and mischu-^ons 
edect Will follow, hut in c-ircMm'>taiircs which 
show that the actor has nut rxenis<>d tho 
caution incumbent upon hint, .md that, d 
he had, he would have had the cons< i<iu.s- 
nesa. The imputabdit) ariMrs ironi the neg¬ 
lect of the civic duty of cifS'iim^pritioit. 2i 
is manliest that personal injury consciously 
and iotontioriaify caused c^'innot (all within 
either ol these categories, which arc wholly 
inapplicable to the crm: of un act or senes 


of acts themselves intended, which are tbedt* 
rect producers of death. To say that because, 
in the opinion of the operatoTi the auffeier 
could have borne a little more without death 
iollowing, ihc act ninounts merely to rasb- 
nusi, becauiie he has carried the experiment 
loo ftfr, rosulls from an obvious and danger¬ 
ous rnitft-unception. We have had great heei- 
mtion whether we ought not to have remit* 
ted this case fur a finding, whether the Sea* 
sions Judge and the assessors think that the 
act Wess dune with such knowledge as to con¬ 
stitute culpable homicide. We arc^ however, 
avcTM* to rt'-ujwning criminal rases unlessab* 
vdiitely compelled to do so , and as the evi- 
dent'e makes out, at least, a case of culpaUe 
homi< ide not amounting to murder, and a le¬ 
gal thuugh in adequate 'trtntenrc ^ri^ 3 tOus fm- 
pfihonmen' for two years) has been passed, 
tve are able, under s. 420 of the Criminal 
Procedure Ctdc iHfii, simply to dismiss the 
appeal, A-i this neither a rase of rashness 
nur of negligence, it becomes unnrcessaiy to 
ronsui^T whether in any rase 3 conviction 
under this new section can properly (oUow, 
where tiu* rashness or noghgence amounts to 
t ulpablc humicid*'. li is clu^ir, howes'er, that, 
if the words ' nu* .imountiug to culpable 
hornicuU*' arc .1 part 01 the dehniuon^ the of¬ 
fence dclini'tl by this sectiun consists of the 
rash or negligent art not falling under that 
c.itrgorv, muLh as of its fuitilling the pMi* 
tne recpurLMr.eni of bc'ing the cause of deatfu"' 

'Kfit,. t. Ni».\M\KH N \OAHHl'SH.ANAIIk 7 

M.u], 11 C K, riy. Holloway and Kinder- 
sicy, 1 ] 0''i..24. 1H7J ) Approvtd in £«•- 

Keidht/s Muffiiul, 1 . 1 -R.. 4 Cal. 764 ; 
a C. I- R. 5«7. iiT/>citoHowed in Empress v, 
/dn I. L. R . 3 Ail. 776, iT^ro, 

WHKKh there W.I.S nudicai evidence to show 
that milk had Iksuti administered to a child ia 
Mich quantities as to kill it, but (here was no 
evidence to show that the milk was admlniv 
tered by the orders uf the mother, or that she 
knew the quantity that was being administer* 
c^. Jield that there was not sufRcsent evidence 
to bring iicr within s, 304A of the Penal Code, 
The ^ssions Judge tuiind that (he mother 
I'OnId not have been ignorant of the fact thec 
her child was being over-fed, or of the proba¬ 
ble consequenu's uf such over-feeding. Such 


* S- J94A Hif be en inserted by the Indian Penal Code Amendment Ad (XXVI t. of 
tA 7 «),«. lA Chtt*. IV., V., and XXlll. o( the Code apply to offences ptiniabaUe an. 
4 sr a. 9044.—Sss Act XXVU. ei 1B70, s. 13. 
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feediiqf was taconsist^at with th« terms af s. 
304A1 winch provides for the csvising de^h 
by any rash or negligent act not amounting 
to murder. What a man does with the know¬ 
ledge that the consequences will be likely to 
cause death cannot be reduced to a simple 
rash and negligent act —Quksk r. Mu.ssc- 
MAT Pkmkokr, 5 N.-W. P. 38. ^Spankie, J. 
Feb, 15, 1873.] Followed in Empress v. fdn 
Beg, L L. R., 3 All. 776, in/ra. 

Thk prisoner!! assaulted a thief m) severely 
that he died. One hundred and forty-one 
marks of separate blows were found on the 
body of the deceased; several of his ribs were 
broken. IleUi that s. 304A of the Penal Code 
was not applicable to the circumstances ^*f 
. the ca 5 e» and that, taking the offence out of 
the category of murder, it must sttll come 
under s 304 .—Qubkn v. M v.v. 5 .X.^W. P. 
235. [_Pearson. ]. Aug. 4, 1S73 

THfc. accused struck his servant n ith a stu k 
on his side for refusing to obey r ertain orders 
given him. The scr\'i!tit Has at the tune suf¬ 
fering fr m enlargetl spleen, and its rupture 
caus^ his death. The Magistrate convicted 
the accused under s. 304A ot the Penal Cede, 
and, out nf the Bne imposed. .tWcirdvd compen¬ 
sation to the relatives of the dei'eased under 
Act XIII. of 1855. The Clnef Court held 
that the award of compens^Ltiun nas 1lleg.1l. 
—Ckown V. Gopau Das, i*anj. Rei. No. 7 of 

1877- 

WHEKt an .‘u'ciisf-d was charged with cul¬ 
pable homicide, and th'' cudrnce shnutW 
that the deceased hail an enlarged splrt-n, .nid 
that his death W2LS caits*-d by rupture of the 
spleen occasionetl h\ Mows indicted by the 
accused on the hotly of the debased, h^Ifi 
that it was not sulTu lent in order to find tb»' 
accused gudly of a rush act iiiulcr s, 304A of 
the Penal Code, that the jury should lie sifts- 
bed only of the prevalence of the divMV oi 
enlargement of the spleen in the diMnct and 
infer therefrom criminal rashniyts in iKMting 
the deceased: but that they should also 
satisfied ibat the acnised Wris aware of the 
prevalence of such disea.se in the district, 
and also aware of the risk to life invohed in 
striking a person afflictecl with that disease. 
^Empress r. Safati i-la, I L. R., 4 Cal 
815. [Morris and White. JJ. Mar. 31. 1870." 

Where the facts found showed that death 
re.9uUed from violence Intentionally dirertc.’d 
gainst the deceased by the accused, the 
Chief Court, on the revision side, altered the 
conviction from one under s 304A #0 on*' {in- 
der s. 323-“'KMrKEss u. Ci\m\\ Sin^.h Panj 
Re<\, No. 11 ol 1880. 

Wheke a pi‘rson strmk another a hUiw 
which caused df:ath, without any inleatiun of 
causing death, or of causing such bodily in¬ 


jury as was likely to rauaedeathf'OrtfaeilmM^ s 
ledge that he was likely by att to canaR 
death, but with the intention of Oauidng gHdP* 
oiis hurt, held that the offence of which tnic|h 
person was guilty was not the offencR of 
mg death by a rush act. hut the offence of vcb 
Inntarily causing grievous hurt, Beg, v, 

liagahktiskaftam (7 Mad. H. C, R. l 1 $Qi 
Qrieen v. Pemkoer (5 N.-W. P. 3 ®)i tfwwt v. 
Man (5 N.-W r. 235), Eniprei^s v. KHeAdi 
Mnndul fl. L. R., 4 Cal, 764^, Empress v. Fee 
(1. I.. R , 2 All. 522), and Empress y.O'Bfieh 
<1. L. R., 3 All. 786} followed. The offeneea 
uf murder, riilpabk* homicide not amooeting 
to murder, and causing death by a raah or 
negligent act, distinguished —Empkbse V. Inu 

Beo,, I, I,. R„ 3 All. 776. [Straight, J. Aug. 
12, 1S81. 

N, \ shK^A.M of a railway-compifmy, charged 
with moving some trucks by coclies on an 
incline, disi barged this duty negligently, anil 
ill con'.equcncc lost control of the trucka. 

I 'luler his orders, oi.c of the coolies attempted 
tu .stop the tiijcks, and was killed in «uch 
aitvinpl. IJrld that A had caused the coolie's 
death by the At'gligenf'e. within the nieaoiog 
of s 304A of the Penal Code. Beg v, Long^ 
13 Cox. C C. 4391. Fcg. V, Serindall 
'2 C- iV K. 230*. Peg, V. lfV//(emxofi (1 CoR. 
C C. 971. rekned to.—EMPKaas r. Nano 
K isiioKt.'l 1 .. R.. 6 All. 248- ^Oldfield, J. 
Mar 8. 1884 

In the course of a trivial di*^piitc the ac* 
<’us4 cl gaic tht- dtN'e.ise<l a severe push on the 
bi'k. uhicn caused him to f.’tll t^ihv rood 
belovi a disr.mce ol nvo-and-a-half rubilN. In 
falling the deceaiwd sustained an injury from 
which tct.inus rc-sulicd. which caused htsdeath 
on the 6ftli day after. IMd that, on iheAs 
i.icts, the .K'cnsed i^as not guilty cl the offence 
dcsiTU»ed in s. 304.-\ of the Fenal Ckde. nor 
01 ctilpabli: homicide not amounting to mur¬ 
der 1 k-i aiisc (here w.ijk no likeMh<M of the 
result fallowing, and. » ^ortiaris no designed 
r.iusing iif it. — Rko. r, AchaHJVA, I. L, K., t 
Mnd. 224. Holloway and Innes, JJ. Jkn- 
'9f »» 77 -- 

S. 304A of the Penal Code does not apply 
to a case in which then^ h«.s been a voluntoy 
ccmmission of an offence againnt the poreon. 
If a man intentionally commits mteh Mi of* 
fence, and consequences b^ond his imiM- 
drate ptirpONe result, it is (nr the Ct ort to 
determine how far he can be held to have the 
knowledge (hat he was likely sneh act to 
cause the actual result: and if siirh knowledge 
can 1 m'< imputed, the result is not to bo IttH* 
b'ltt.d to mere riixhni;ss; if it raanot be fbi'^ 
pitted still the wilful offence does not take 
the character of rashness, beeanse Us rouse* 
ipicmces have been unfortnaate. Acts 
bly or possibly fnvolvingdanger tooiborSrMi 
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^irlndb ij| l 9 i«mMiKv«« m. sod; bIEqums^ may be 
dBtoPea vmdac «. 336, 337. 338. or 3ci4At H 
4oi|* firttiMmt duo ««re to gum against the 
dmjgeioiia ocMne^ueiiCes. Acts which an of- 
feaoeu in themselves miist be judged with 
fumrd to the knowledge, or means of know- 
of the offender, and placed in their ap- 
ptOfMtWe place in the class of offences of the 
eanie^ eharictor. /Peg. v. Nidamarti ^af^a- 
hk$§MkdMm ij Mid. H. C R. 119) cited and 
approved^—^E wprkss v . KerAKni 
1 * L. R., 4 Cat. 764 . a C. L R, 507. [Ains- 
lie and Broughton, ]]. Feb. 26, 1879.! 

A SKAKShcharmKR exhibited in public a 
venomous snake, whose fangs he knew had 
not been extracted : and to show his own skill 
and dexterity, but without any intention to 
cause harm to any one. placed the snake on 
the head of one of the spectators. The speri - 
ator tried topii.sh off the snake, was bitten, 
and died in consequence The High Court 
Held that the snake-rharnuT was guilty of 
mipabfe homicide not amounting to murder 
tinder s. and not merelv of c.iuMngdc^ith 
by negligence, an offence punishable under't. 
304 A.—Emprsss i* Gonxsh Doobi-v, I. L. 
R-, SCal 351; 4 C\ 1 -. R. 580. McDoneli 
and Broughton. }J. July sS, rdrg. 

B vOLirvTARfLV caused hurt to N. who 
was suffering from spleen-discase. kno>sing 
himself to be likely u* cause grievous hurt, 
but without the intention of causing death or 
racising such bodily' injriry as was likely to 
enuse death, or the knowledge th.st he w.is 
likely by His act to causer death, and caused 
grievous hurt to N from which N died The 
Tffgh Court held that B ought not to be con- 
s'icted, under s 304A of the fVnal Code of 
causing dfs\th by negligence, but under s. 335 
of that Code of voluntarily causing grievous 
hnrt. —Empxrkh r. O'Brirn. f L R.. 2 All. 
786. ‘'Stuart, C.}.. and Spankie, }. Mar. 6. 
t«8o.^ 

A pRasoK*. without the intention to raust.* 
death, or to cause such bodily injury as was 
likely to cause death, or the knowledge that 
ha was likely by his act to rausc death, or the 
intention to cause grievous hurt, or the know¬ 
ledge that he was likely by his act to cauuk 
fyievons btirt. but with the intention of caiis- 
mg hurt, mused the death of .another person 
by throwing a piece of a brick ;u him. which 
struck him in the region of the spleen* and 
ruptured it, the spleen being diseased. jIMd 
that the oBcnre committod was not the of¬ 
fence td causing death by a rash or negligent 
act, but the offence of voluntarily causing 
littTt«**EJNPitnaa e. Randhir Sittoh. i. K. R., 
3 Alt- 597* ;, 0 lfl 8 e]d, J. Mar. 7. 1881. 

A KttgfgAi operated on a man for internal 
piiea by cutting them out with an ordinary 


knife. The man died from haemorrhoM. 
The kobiraj was charged under s. 304A of roe ' 
Penal Code, with causing death by domg'A 
rash and n^igent act. It was contended that; 
inasmuch as the prisoner had performed «tni- 
lar operations on previ us occasiwus, it was 
not a rash act within the meaning of that 
siection, and that, at all events, be was entitled 
tu the benc6t of s. 88 of the Penal Code, as 
he did the act in good faith, without any in¬ 
tention to caus<.^ death, and for the benero pf 
the patient, who had arrepted the risk. JfM 
that, as the prisoner, waii admittedly unedu¬ 
cated in matters of surgery, and having regard 
to the meaning of goc^ faith '' a^i defined 
in s. 52 of the Pcn.il Code, he was not entitled 
to the benefit of &. 88. HM further, that s. 
88 did not apply to the case as it was not 
shown by the accused, on whom the burden 
of proving th.it fact lay. that the deceased 
knew the risk he w.a9 running in consenting 
to the operation, .and he could not therefore 
he s.Vid to have accepted the risk. Hetd also 
that, under the I'ircuni.st.'inres. the conviction 
under s. IU4A was a proper one. —Sukaroo 
Kobjr.^; t' Tnh Km press. 1 , J. R.* 14 Cal- 
s66 'rottenham and Ghose, Jf. April 30, 
1887 

Wherk death is caused by an act being in 
it.s nature crimin.'il, s 304A of the Penal 
Code has no ippliration.—^ vren-Hitpkbss 
V Damooakam. I 1 ,. R . 12 .Mad 56. 
tusami Ayjar and P-irkcr, |J, July 18. 

A V order th.'it the .imount of a fine imposed 
on unc ronvirttri of c.iusing death by a rash 
arid negligent .ict I>e paul is compPn.sation to 

till* widiiw oi the deceased is illegal.—/« rc 

l.t'ii H.MAK.V, 1 . [. R 13 Mad 353. ^Mut- 
lus-vini Ayyar and f\trktT |J. Mar. 29, 1889.] 

Thk prisoner, ,a fui!v>dc\elc{>ed adult man, 
was charged with rinsing the death of his 
wife, a girl aged abuut 11 yrar.s and 3 months, 
who had not attained puberty. The death 
was caused by hamiorrhage from a rupture 
of the vagina, r.iiiKed hv the prisoner having 
sexual intercourse witli the girl For the 
defener it w.as alleged ih.at he had had .<exual 
interroiirse with the girl on several previous 
Ot^cvision.s without injury to her, and there 
were c.ircamstances in the rase which showod 
that this was possiblct .'^nd even lut improba¬ 
ble. though the medical evidence was to the 
effcii; that, if .such intercoMrso had previously 
Uiken place, the penetration was probably 
nut so complete or with so much sexual 
vigour .Is on the occasion when the injury 
w'a.s c.*i<i5Kcd, The nudical evidence was fur¬ 
ther to the effect that the girl had notattftin- 
ed puberty, and was immature and whotlv 
unfit for sexual intercourse ; that under sucb 
circumstances, sexual int^coutoc between 
the prisoner and the girl wlut Vikoly to be 
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dangerous to her, and to cauw injuries more 
or Ms serious according to the degree of 
penetration effected. The prisoner was charg¬ 
ed with (a) culpable homicide not amounting 
to murder und^ s. 304 of the Penal Code; Kf>) 
causing death by doing a rash and negligent 
act under s. 304A; (r) voluntarily causing 
grievous hurt under s. 325 ; and (a) causing 
grievous hurt by doing an act so rashly or 
negligently as to endanger human life or the 
persona} s^etj of others under s. 338. Held 
that, in such a case, when the girl is a wife 
and above the age of ten vears, and when, 
therefore, the law ot rape does not apply, it 
by no means follows that the law regards the 
Wife as a thing made over to be the absolute 
property of her husband, or as a person 
outside the protection of the criminal law , 
that no hard-and-fast rule can be laid down 
that sexual intercourse with a girl under a 
certain age must be regarded as dangerous 
and punishable, ur over that age as safe and 
right, but that each case must be ludged ac¬ 
cording to its own individual circumstances , 
that, in such a case, the |iiry have to consider 
and say whether, under the particular cir¬ 
cumstances of the case, having regard to the 
physical condition of the girl, ;ind to the 
intention, the knowledge, the degree of rash¬ 
ness or negligence with which the accused 
js shown to ha\e acted on the occasion in 
question, he has brought himself within any 
of the provisions of the criminal law. Held 
fur her that, if the jury were of opinion 
that the art of the prisoner caused the death 
of the girl, that is to .sav. that the act of 
cohabitation on the part 0^ the prisoner had 
the effect of ruptunng the vagina, and so 


causing Che haemorrhage wbidt led to her 
death; (^) that the act of cohahHation be¬ 
tween a fully-developed mao like the priepner 
and an immature girl like his wife was Itailf 
a thing likely to lead to daogevoue Oonae- 
quences; (c) that that act was one of such a / 
character as to indicate a reckleas Ind^fer- 
ence to the welfare of the girl or a want 
of reasonable consideration about what the 
prisoner was doing, one which the husband 
of the girl, if he had had a reasonaUe 1^ 
gard to her welfare, and had exercised rea. 
sonable thought as to the act he contemptated 
doing, would have abstained from doing, 
they would be justified in finding that the 
prJ^oncr raii.scd the death of the girl by a rash 
and negligent act. Under no system of law 
with u hich Courts have to do in this oDuntry, 
whether Hindu or Mahoniedan, or that fram^ 
under Briti'«h rule, has it ever been the law 
that a husband ha-k the absolute right to 
enjuy the person uf his wife without regard 
to the question of safety to her.—Qua kj*- 
Kmpkrss V. Hl'kree Mimi'N Mh'hcr, [. L. 

R . 18 Cal. 49. Wilson. J. July, 1890.^ 

Ths ]ehs(>e u[ a (vovernnicnt ferry, having 
the exclusive right oi' conveying passengers 
,u'ros> a certain river at a particular .spot, 
allouud an unsound boat to be used at the 
ferrv In consequence of its unsonndnens the 
boat sank while crossing the river, and some 
of the persons in it were drowned Held 
that the iesw-e of the ferry was properly 
convicted of the offence provided for oy s. 

304A of Arf XI.V, of i860.—QirgfCil-Eli- ^ 

rKE.ss V. Bmi tan. J. L. R., 10 Atl 47a. 
^Edge, C.J„ and Baniu'ji. J, July 6,1894.] 


Ct. of Ses. 
Cogninble. 
Warrant 
Not bailiUe. 
Not COBlp. 


805. If any person under eighteen years of age, any insane person, any 
Abetment of suicide oi delirious person, any idiot, or any person in a state (rf 
child or insane person. intoxication, commits Suicide, whoever abets the com¬ 

mission of such suicide shall be punished with death or transportation for life, 
or imprisonment for a term not exceeding ten years, and shall also be liable to 
fine. 


Ditto. 


Thb prisoners, having abt'tted the luicidu, 
were rightly convicted by the Judge for that 
cffeiKvs. The .sentence was mitigated under 
the circumsfanre;,,—G ovt f.G opal'lSinc.h. 
1 Agra H. C. R. 21. Pearson and Turner, 
JJ., and Sparkle, ORg. J. Sep. 10, 1866.] 

Evidence that a woman prepared herself 
to eommit siuicidc in the prest-m.'c: of the ac¬ 
cused, that they fullowed her to the pyre, and 


stood by her her vtep-M>nN crying. '' RsA| 1 
Ram’ ' and u^'e of the accuskl admitting 
the he told the woman to say, '* Ram! Ram! 
and she would become " snttoe," provef aotive 
connivance and uncquivoml countenance of 
the suicide by the ai:rus«d. and justlliea the 
inference that they had engaged with her tn 
a conspiracy for the commUinon of ihe suttee, 
—QcEIN V Mf 3 HIT Pandby, 3 K.-W. r, 316 . 
'Pearson, J. Sep. 6, 1871 " 


806. If any person commits suicide, whoever abcUi Uw commission of 
Abetment of iuidde. siiicide ^1 be punished with Imprisonmeat of 

either description for a term which may extend 10 
ten years, and shall also be liable to fine. 
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' Ciiifeor-^Ttu^ you, on or about the 
^ of , at > abetted the 

oomnia^ii of uuiclde by it a penoo in 
a itate of intoxication, aad thereby commit¬ 
ted an ofbnce punishable under s. 306 of the 
IndfaD Penal Code, and within the co^fni- 
nance of the Court of Session [er High 
Court] Pro Code (Act V.'of 1898;, 

Sch. Vm Form XXVJII. (I.) 

1m a case of suttee three of the prisoners 
aided a little boy in setting fire to a pile, 
whQe another, who did not ro-operate in caus¬ 
ing the death of the widow, took an active 
part in causing her to return to the pile, when 
dhe had left it after being partially burnt. 
HM that the first three prisoners were guilty 
of culpable honikide, and the dther prisoner 
of abetment of suicide only The High Court 
made the following remarks : " It isTound by 
the assessors and the Judge that the first thret* 
defendants abetted a Httfe boy in setting fire 
to the pile. The boy was the son of one of 
the appellants, who ordered him to apply the 
fire: the others, being present, aided and abet¬ 
ted. It is contended for these appellants that 
the ollcnce, if proved, is only abetmunt of 


auiclde, not culpable homicide; but 1 thfok 
that abetment d suicide is confined to the caae 
of persons who aid and abet the commiMloit 
of suicide by the hand of the person hima^ 
who commits the suicide. When another 
person, at the request of, or with the consent 
of, the suicide, has kilM that person, he is 
guilty of homicide by consent, which ia one 
of the forms of culpable homicide. In this 
case, the person who ses fire, which caused the 
death by fire, is just as much guilty of the 
homicide as if he had fired a gun or thrown 
the deceased into the river." As to the other 
prisoner, the H igh Court remarked as follows: 
'• The judge simply states as the result of bis 
opinion on the evidence affecting No 10, that, 
though apparent ly he did not at first co-operate 
to cause the death of the widow, he took an 
.ictive part in causing her to return to the 

pile. 1 am of opinion that, as Umrao 

Chowdhry did not abet the acts of Nos. 3, 4, 
and 5 in setting fire to the pile, his action, 
as found by thr {iidge, only amounted to an 
abetment of suicide."— Qvebn v. Sahibloll, 
I R. J and P. J. 174.* Xampbell, j. Nov. 
27. iWj.J 


SOT Whoever does any act with such intention or knowledge, and under ct.of See. 
. such circumstances, that, if he, by that act, caused 

Attempt to muricr. death, he would be guiUy of murder, shall be punish- 

ed wUh imprisontnen. of cither description for a term which may extend to ten 
yearSi and shall also be liable to fine; and, if hurt is caused to any person by 
such act, the offender shall be liable cither to transportation for life, or to such 
punishment as is hereinbefore mentioned. 

When any person offending under this section is under sentence of trans- 
^ . . .r . porlatioii for life, he inav, if hurt is caused, be puu- 


yilifslraiionf. 

(a,) A shoots at Z with intention to kill him. under such circumstances that, if death 
anstied, A would he guilty of murder. A is liable to punisbiYieut under this section. 

(S.) A with the intention of causing the death of a child of tender years, exposes it 
In a desert place. A has committed the offence defined by this section, though the death 
of the child does not ensue, 

(a.) A| intending to murder jC, buys a gun, and loads it. A has not yet committed 
the offence* A fires the gun at Z. He ha.s committed the offence defined in this section; 
and if. by such firing, he wounds Z, he is liable to the punishment provided by the Utter 
part of fSe /fwf ^rogra^h tf/t this section. 

(d.) A> intending to murder Z by poison, purchases poison, and mixes the same with 
food whi^ remains In A's keeping. A has not yet committed the offence defined in this 
seatlon. A plates the food on Z's table, or delivers it to Z's servants to place It on Z's 
table. A has committed the offence defined in this section, 


* This clause has been added by the Indian Penal Code Amendment Act (XXVfl. 
of iSiTOKs. ri- 

t words Italicised have been inserted by the Repealing aifd Amending Act 

(XU.oriSpt). 
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NfilTHBft under s. J07, nor under s. 394, of 
tile Penal Code, can a prisoner be sentenced 
to 14 ^ars’ transportation, the punishment 
aivardaole under those sections being trans« 
portation for life, or rigorous imprisonment 
tor 10 years, with fine.— Qukun v. Bhamouk 
Doosaoh, 7 W. R. 41. l^Keinp and Glover, 
JJ. Mar. 11, 1867.] 

In order to constitute the ofTence of at¬ 
tempt to murder under s. 307 of the Penal 
Code, the act committed by the prisoner must 
be an act capable of causing death in the 
natural and ordinau-y course of events. AUter 
under s. 311 taken in connection uith ss. 299 
and 300. Therefore, where the prisoner pre¬ 
sent^ an unrapped gun at K G (.heiie\ing 
the gun to be capped) with the intcntioji ut 
muidering him. but was prevunted from pull¬ 
ing the trigger, it was held that he could not 
be convict^ of an attempt to murder upon 
a charge framed under s. 307, hut that, under 
the same circumslances. he might be con¬ 
victed upon a rhargr of simple attempt to 
murder tramed under i*. 511 in connection 
with ss. 299 and 300. I'nneccssary allega¬ 
tions in a charge may be rejected as surplus¬ 
age. Apparent inrunsistuncy between the 
English law with reference (o attempts as laid 
down. Reg. v. Collins 133 Law J , M.C., 1771 
and the provisions cf the Indian Penal CckIc 
explained.—R bo. r. FKANCibC.\5siDY. 4 Bom. 
H, C. R. 17. "Couch, C.]., and Westropp, 
J. Dec. 23, 1867 

A YOUNG Brahman widtnv was confined of 
3 child. The chief constable ot police, acring, 
as he stated, on information that the accus^ 
was about to kill a baby, w'eni to search her 
house with a number of men. .'ind found her 
lying on the first fiuor, and di^t overtd on the 
second floor a living now-born child wr-ipped 
up in a cloth with a cuokmg pot turned over 
it. The Sessions Judge i on\ icted ihe accused 
of attempt to murder. The High Court, on 
appeal, reversed the conviction, on thegrimnd 
that the evideiu'e was insufficient to support 
it. it also held ir> this ra.se th.-it thr 
chief constables statement that he "had 
information that the accused was about to 
kill the baby," was most improperly admitted 
as evidence against ihe accu.se<l Action of 
the police censured When a person abets 
the commission of an oflenen, and is present 
at the time when it is committed, he should 
be tried, under s. 114 of the Penal Code, for 
the same offence as the pnncipil —Rso. r, 

Chima, 8 Bom H C. R (ribbs and 

West. JJ. July 6, 1871 

The acciiscil .struck the deceased ihree 
blows on the head with a slick, ivitb tiv 
intention of killing him. The duceased fell 
down on the ground. 'rVie accused. 


b'^dieviog that he was dead^ ihre to 
hut in which he was lying, with a view to 
m>ve ail evidence of the crime. ThamocMnal 
evidence showed that the blows struoht,4^ 
the accused were not likely to cause •diMth> 
a;.d did nut coiuse doath^ and that death was 
really caused by injuries from burning whoa 
the accused .set fire to the hut, JiM fFhr* 
sons, J., disikenting) that the accused was 
guilty ot attempt to murder under a. jpy 
of the Penal Code J*er Panuns, J.—The 
acous<.*d was guilty of murder uncte s, 3012 
of the Penal Code.—Qir SEN £m PRESS v, 
Kh\ndi:, 1. I.. R.. 15 Bom 194. fSa^at. 
C .'ind Btrdwowd and Parson.s, JJ. SSp. 
23. 1890.] 

In a case in which it was found that alt 
the accused were guilty ot rioting armed with 
deadly weapons, that the fight was premeditat* 
ed and pre-arranged, a regular pitched battle 
or trial of strength between the two parties 
concerned in the riot, and that one of the 
accused, in the course of the riot, and la pr^ 
sectition of the comm jn object of the as¬ 
sembly, killed or attempted to kill a man 
under such ('ircumstanccs that his act amount¬ 
ed to an attempt to murder, the question 
arose whether that act cjuld be said to bear 
a less grave character by reason of excep. 5 
to s. 300 ot the Penal Code. Per Curiam.^ 
Held that, upon such finding, the case did 
not fall within the exception. Per Pigot, J. 
fPetheram, C.J , and Marpherson. J. con¬ 
curring) —The 5th exception to 30O should 
receive a strict and not a liberal construction; 
and in applying the exception, it should be 
considered with reference to the act consented 
10 or aiithori/ed, and next with reference to 
the person or persons authorised, Slid as to 
each of those .some degree of particularity at 
IC.1.VI should appear upon the facts proved 
before the exrepti<jn ran be said to apply4 
Shamshere Khan v. Kntpre&E iL L. R., <1 Cai. 
154) -ind Queen v, Kukier Afatker ^unrr- 
ported) dissented from, ho far as thi^ decide 
that from such a finding avthe above coasent 
to take the risk of death is inferred. Per 
O'Kinealv J.—Before cxcep 5 ran be applied, 
it must be found that Ihr person kiils^ with 
a full knowledge of the fact.s, determif^ to 
suffer d<iath. or take the risk of death; Stid 
that this determination continued up to, tod 
existed at, (he mumest of hts dea h. Queen 
V Kukier Mather umrepoitedf observed on. 
Per (those, j.— N’o gene al rule of law can 
be laid down in determining In caaesi of this 
description whether the persam kilhd or 
w.iiincled suffered death, or took the risk of 
death, with liix own r iusent, it being a ques¬ 
tion of fad, a id not of taw, to be detiid'd 
upon ibe circiimsrta-res of ia<"b (rair.as it 
arises. Shamshfre Khan v. Empfee$ (1. 1«* 
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SLy 154) 4od g¥f0$ ▼. Mather 

{'ttmpoTMd) observe oo, and the proposi- 
tiaaK' of law laid down therem concurred 
W(^.^^CtfKN*£MfttBS8 V. NaYAMUDDIN, I, 
L. R, id Cal. 484. [Petheram, C.J., and 
Fteotf O'KineaJy, Macphersioa, and Ghose, 
JjT M«y 19. i89t.] 

S. $11 of the Indian Penal Code doe,s rot 
apply to attempts to commit murder, which 
aie fully and exclusively provided for by s. 


307 of the said Act. A person is crimtaalljr 
responsible for an attempt to commit mun^' 
when, with the intention or knowledge 
quisite to iti commission, he has done the 
last proximate act necessary to constitiste 
ihc completed olTeAce, ai.d when the com* 
plction of the offence is only prevented by 
some cause independent of his volition.—* 
^ueen*Empksss V, Niddha, I. L R., 14 AIL 
38. LStraight, J. Aug. 5, 1891.! 


808. Whoever does any act with such intention or knowledge, and und^ 

Attempt to commit culpa- such circumstances, that, if he, by that act, cau9^ ySSrST* 
bk homicide. death, he would be guilty of culpable homicide not 

amounting to murder, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both; and, if 
hurt is caused to any person by such act, shall be punished with imprisonment 
of either description for a term which may extend to seven years, or with fine, 
or with both. 

Illustration. 


A, 00 grave and suddeo provocatioa, fires a pistol at Z under such circuaistances 
that, if he thereby caused death, he would be guilty of culpable homicide not amountiag 
to murder, A has committed the offence defined in this section. 


809. Whoever aUempts to commit suicide, and does any act towards die 
Attempt to commit sui- Commission of such ofTence, shall be punished with 
tide. simple imprisonment for a term whicn may extend to 

one year, ‘*or with fine, or with both. 


Evidence that a woman prepared hcrst-lf 
to commit suicide in the pmscnic uf tht* a<'- 
ruwd, that they followetl htrr to the p\T(^ and 
stood by h<*r, her sirp-sons (Tying, "Run! 
Ramand one (if till* rifvust'd (idinitiiiit’ 
that he tedd the woman to sny. " Ram ' R.nn ’' 
aikd she would becon^e *' sutU-e” proves acti\e 
connivance and nniainixocal coiiiilenanre ul 
the suiridii by the ai'cused, and justified tliu 
inference that they had engaged with her in 
a coDspiracy.forthe runimi.s.sion c/f the suttee. 


Nolconf* 

—yLF.FN V, Mohit Pandev, 3 N -W. P, 316. 

Pe.irsun. J. S'-p b, 1871.^ 

R, WITH till' iiitt^ntion of I'umniitting sui- 
cid*. ihroumg hi-rseh into a well, ran to 
tin* Will, where ‘^he w'.w arrested, iihe was 
f'onvTcted under s 30^ of the Penal Code of 
liaving attempted to commit suicide. NHd 
that the ('oiincticm was ilU;gal.—QUEEN- 
Emcrkss Ram.\kka, I L. R., 8 Mad. 5. 
^Muttusami Ayyar, J. Oct. 11, 1884.J 


810> Whoever, at any time after the passing of this Act, shall have been 
.... habitually associated with any other or others for the 

purpose of committing robbery or child-stealing by 
means of, or accompanied with, murder, is a thug. 


p .. 311. Whoever is a thug siiall be punished with Ct. ofSet. 

' transportation for iilc, and shall also be liable to fine. wEmt*** 

_ Wot baltehle* 

Not eomp. 

Q/' /he Cattsin" Miscarriage ; 0/ Injuries h Unborn Children; of the Exposure 
of Infants; and of the Comtalmeni of Births, 

818. Whoever volimlArily causes a woman with child to miscarry ^all^ If CtoiSet. 

cuiiwrti«»»riaire. miscarriage be not caused in good faitli for SSS*,. 

purpose of saving the life of the woman, be punished BaikWe. 

__ Not oonp. 

* la t. 309^ the or^rds quoted have been substituted by the Indian Penal Code 
Ameadmetit Act (VUL of iSSs), s. 7, fur the words, and shall also be Hable to fine. 
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with imprisonment of either description for a term which may extend to three 
years, or with fine, or with both; and, if the woman be quick with child, shall be 
poni^ed with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

Expicmahon ,— A woman who causes herself to miscarry is within the mean* 
ing of this section. 


The offence defined in s. 312 can only be 
committed when a w'oman is, in fact, preg¬ 
nant. To constitute the act of abetment, 
however, »t is not neccssar3' that the act 
abetted should be committed. A. a woman, 
may fail involuntarily in causing abortion, 
not being pregnant, but U, who instigated 
her, believing her to be pregnant, may be 
guilty of abetting an offence.— Reg. t- 
Kabul B.attur, 15 VV. R. 4. [Kemp and 
Glover, JJ. Jan. 2r, 1871 J 

In a case in which the child was full- 
grown, the Court declined to convict the ac¬ 
cused of causing miscarriage under s. 312, 
Penal Code—that section supposing an ex¬ 
pulsion of the child before the period of ges¬ 


tation is completed—but convicted them of 
nn attempt to cause miscarriage under ss. 312 
and 511 read together.—R eg. v. AeUNJa 
Bew.\, 19 W. R. 32. I'GIover and Mitter, 

JJ. Feb, 4. 18731 

A wOH.AN is with child within the mean¬ 
ing of s. 312 of the Penal Code as soon as 
she is pregnant. Held, therefore, where a 
wuninn was acquitted on a charge of causing 
her&eli to miscarry, on tho ground that she 
had only been pregnant for one month, and 
that there was nothing which could be called 
even a rudimeiUary furtus or child, that the 
acquittal was bad in law.—Q ueen-Empkehs 
V. Adeuma. I L. Km Q Mad. 369. [Muttu- 
sanii Ayyar and Brand it, JJ, Mar. 29. 1886. J 


818. Whoever commits the offence defined in the last preceding section 
Causing miscarriage with- wilhout the coDseni of the woinan, whether the 
out woman's consent. woman is quick with child or not, shall be punished 

with transportation for life, or with imprisonment of cither description fora term 
which may extend to ten years, and shall also be liable to fine. 

314. Whoever, with intent to cause the miscarriage of a woman with child 

Death caused by act done act which causes ihe death of such woman, 

with intent to cause mis- shall be punished with imprisonment of either de- 
“"*‘*^®* scription for a term which may extend to years, 

and shall also he liahJe to fine ; 

and, if the act is done without the consent of the woman shall be punished 
If act done without wo- either with transportation for life or wiilt the pun- 
man's couBent. ishment above inciUioned. 

Expliinalmt ,—It is not essential to this offence that the offender should 
know that the act is likely to cause death. 

When a poisonous drug was administer- ltd by the High Court of miirdor, and con¬ 
ed to a woman to procure miscarriage, and vicUd cf an offence under s. 314 of the 
death resulted, and it was not proved that Penal Code.—yiEhN v K alack and Gope, 
the accused knew that the drug would be 10 W. R. 59. J’hcar and Hobhouse. JJ. 
likely to cause death, &c , they were acquit- Dec 8, iSOH.j 

315. Whoever, before the birth of any child, does any act with the inten* 

Act done with intent to thereby preventing that child from being bom 

prevent child being born alive, or Causing it to die after its birth, and does by 
ElSr*birth^° prevent that chiJd from being bom alive, or 

causes it to die after Us birth, shall, if such act be riot 
catted in good faith for the purpose of saving the life of ihc mother, be punished 
wan imprisonment of either de&criplion for a term which may extend to ten 
years, or with fine, or with both. 


S . of Sea. 

ncog. 
WunnL 
Not bailable. 
Not comp. 
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816 . Wlioever doea any act under Mch circumstances tfaatj if bo ther^y 
• Ca*«inE death «{ quick caused death, he would be guilty of culpable homi- 
Mhoru child by act amuunt- cide, and does by such act cause the death of a quick Net bailable. 
iBK to culpable homicide. unborn child, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall also be 
liable to fine. 

IllHstration, 

Ap knowing that he is likely to caus; thu death ol a pregnant woman, doea an act 
which, if it caused the death of the woman, would amount to culpable homicide The 
woman ia injured, but does not die; but the death of an unborn quick child with which 
she is pregnant is thereby caused. A is guilty of the ofTence dchned in this section. 


817 . Whoever, being the father or mother of a child under the age of Ditto. 

Exposure and abanduii- twelve years, Or having the care of such child, shall 
meat of child under twelve cxpose or leave such child in any place with the is- 
years by parent or person tentiou of wholly abandoning such child, shall be 
punished with imprisonment of eitiicr description for 
a term which may extend to seven years, or with fine, or with both. 

Kxplatuiiion .—This section is not intended to prevent the trial of the offend¬ 
er for murder or culpable homicide, as the case may be, if the child die in con¬ 
sequence of the exposure. 


The prisoner left her rhild, illegitim.iic 
and newly-born, no.ara road in a thurn-enrlo- 
surc about 200 yards from the \illagi:. The 
child was found by a traveller, livid for 
about thirty hours, and then died. It wa', 
held that a ronvii'tiun for murder could nut 
be supported, as it might have been, had the 
child biKn left on a barren heath or in nn un¬ 
frequented place, but that the mother w.is 
guilty of abiindonment under s, 317—Mcs- 
s\MMAT Nakki 1'. Crown, Panj. Rcc No 2^ 
of 1866. 

Held that, where, from the circumstances, 
it appeared that a child who had been ex¬ 
posed by the prisoner did not die in conse¬ 
quence of the exposure, except in n remote 
degree, the prisoner, though guilty under 
S. 317 of the Penal Code, could not be con¬ 
victed of murder. That section contemplates 
eases in which death is caused from cold or 
some other result of exposure —Qcken «*. 
KhODABUX [mKEER alias KlIUOlKAM Fakkkk, 
10 W, R. 52. [Loch and Glover. J) Nov. 
19, 1868.] 

Where the prisoner caused the death of 
her infant child by purposely abstaining 
from giving the deceased any nourishment, 
but did not part with the cuistody of. or 
abandon, the child, it was held that the pri¬ 
soner was wrongly convicted of an offence 
under s. 317, and that the Sessions Judge, in 
convicting Her under s. 304, should have 
specified the exception under s. 300 which 
ajmIMtothe case.'—M ussammat Ram Dai 
9. ultOWN, Panj. Rec., No. 18 of 187a. 


S. 317 of the Penal Code was 1 ntended to 
prevent the abandonment or desertion by 
a parent of his or her children of tender, 
years, in such a manner that the children, 
not Ix'ing .'ibU* to take care of themselves, 
may run the risK of dying or being injured. 
—In rc Fei \Ni H\ki\ni. 16 W. R. 12. 

Baylcy and Paul, JJ. Ju.ne 15, 1871.] 

K WAS delivered of child at the house of 
S. her muthcr, K's husband being then away 
in Kashmir, K':i mother took the child to 
the house of K's husband's Nister, and placed 
the child naked at her feet or in her lap, 
saying. “This is your brother's child.*’ S 
went away, and the child died some hours 
afterwards. It was held that S had not com¬ 
mitted an offence under s. 317, nor had K 
abetted any such offence.—C rown v. Mus- 
SAM.MAT Khaiko, Phiij. Rec., No. 33 of 
1872. 

Accused, a married woman, eloped, leav¬ 
ing her child, months old, being at the 
Lime supported by Her milk, in the house of 
her husband, who w,aN in charge of it jointly 
with her, who was under the .same legal obli¬ 
gation to proU'ct it, and who^ the Magistrate 
found, was certain, as the mother knew, to 
take carp of it. It wa.s held that there was 
not a “ leaving with the intention of wholly 
abandoning'* the child within the meaning 
of s. 317, and that the conviction was there¬ 
fore unsustainable.—C rown v. Mussammat 
Bhuran, Panj. Rec., No. 5 of 1878. Refer¬ 
red to and approved in Panj. Rec.j No. 4 uf 
1879, infra. 
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Whsre a mother abandoned her child 
with the intenti<m of wholly abandoninjr it, 
and knowing that such arandonment was 
likely to cause its death, and the child died 
m consequence of the abandonment, keid 
that she could not be convicted and punished 
under 304 and also under ^17 of the 
Penal Code, but s. 304 only.—E mpress v. 
Banni, 1 . L. R., 2 All. 349 [Straight, ]. 
Aug. 4. 1879.] 

Accused, a married woman, quarrelled 
with her husband, and left his hoi?«ce for her 
parents' house in another village, leaving her 
child, aged six months, in her husband's 
house. Her husband was nut in the house at 
the time, but on his return shortly after he 
found the door shut, his wife absent, and the 
child lying on the floor crying. He inform¬ 
ed the lambardar, who nTrangcd for supplying 
milk for the child, and himself went to the 
thana to report the matter. It Wii> held that, 
on the facts found, accused had not left her 
child with the intention of wholly abandon¬ 
ing it within the meaning of s 317, and that 
her conviction under that section was, there¬ 
fore, not maintainable, ('ruivn v. Jfj/AArtwi- 
mat Bkuran (Panj. Rec, No. 5 of iHjS) 
referred to and approved —Empress v. Mus- 
.s.^MMAT B MAC AN, Panj. ker , No. 4 of 1K79. 

The English law on the subject i.s 24 and 
35 Vict., C. 100, s. 27. In order to .suslain 
an indictment under it, it is only nec('ss.'iry 
to prove that the defendant wilfullv aban¬ 
doned or exposed the 1 hild mentioned in the 
indictment, that the child w.iy, then iimhr 
two years of age. and that rs life was thereby 
endangered, or its health had been or then 
was likely to be permanently injured, The 
fallowing facts were held to warrant a con- 
yirtion on an indictment framed on this 
section charging the prisoners with abnndcm- 
Ing and exposing a child under the age of 
two years, whereby its fife was cndangertxi 
One of the prisoners was the mother of a 
weakly bastard child. When it was five 
weeks old, both the prisoners put the child 
in a hamper at S, wrapped up in n shawl, 
and pack^ with shavings and cotton-wool, 
and the mother took the hamper from S to 
the booking-office of the railway-station at 
M (a distance of about four miles), and there 
left it, having paid the carriage of the ham¬ 
per to G. The hamper was addressed to the 
iodmngs of the child's father at G, and he 
had told the mother, previous fo the (‘hiId's 
birth, that, if she sent it to him, he would 
keep it. The mother told the clerk at the 
station to be very careful of the hamper, and 
to send it by the next train, which was done 
in ten minutes from the time of its delivery 


at the station. Upon the address iken the 
words: " With care; to be ddlvered ini- 
mediately.” The hamper was, as above 
mention^, duly sent by train, and was deli¬ 
vered at its address in G in a little Jess than 
an hour from the time of tts beiog -de¬ 
spatched from M. On Sts being opeiiM, tbo 
child was alive, and lived for three wedcs after¬ 
wards, when it died from causes not attribut¬ 
able to the conduct of the prisoners or either 
of them.^R. v. FA!.KtNGHAjr, L. R., X C. Ci 
R. 222: 39 L. J. (M. C.) 47. 

A WUMAS, who was living apart from her 
husband, and who had the actual custody of 
their child, under two years of age, brought 
the child on the 19th October, and left it 
out.side the father's door, telling him she 
had done so. He knowingly allowed it to re¬ 
main lying outside his door from about 7 
p. M. till I A. M., when it was removed by a 
ronst.ible, being then cold and stiff. Upon 
this state of facts, it wa.s held that although 
the father had not the actual ciuslody and 
j>osscssion of tho rhild, yet, as he was by 
taw bound to provide for it, his allowing It to 
remain where he did was an abandonment 
and rXjiosure of the child by him, whereby 
its life wa.<; endangered, within the meaning 
of 24 and 25 Viet. c. 100. s. 27.— R. o. WHITE, 
k. R., I C; C. R. 31 1. 40 L. J. (M.C) 134- 

A Woman who was the mother of an illegi¬ 
timate 1‘hild. .'tgtxl at the time about six 
niunths. letf the child in charge of a blind 
woman ui whose cump.iny she was< saying 
that she was guing to get food, and would 
return shortiv Sht. went away to .another 
village, anil did nut return. Apparently she 
never intended tu return Upon these facts 
it w'aa held by Blair and Aikman, JJ, [dissen- 
fienfe Knox, J.) that the mother of the child 
could not properly be convicted of the of- 
fi nci- defined by s. 317 of the Penal Code.— 
Qckkn-Empkkns V. MiRCiiiA, I. L. R., 16 
All. 3/74. Knox, Blair, and Aikman, jj. 
May 5 i896.j 

Upon a charge being preferred qgainat a 
mother of exposure and aKindonmcnt of btf 
child, under s. 317, Indian Penal Code, the 
Scs.sion!i fudge believed that the accused had 
k'ft the child at a partirubr spot with the In¬ 
tention that it should be found and carad Cor 
by the owner of a neighbouring houae. 
.'icquittcd her, holding that the effience 
charged had not been committed, inasmuch 
as the child had been deJthoraldy pland 
where it would be (as in fart it was), fpuad 
and looked after. Held thkt the aeqisHtal 
was wrong. The gist of the offence nndar 
s. 317 is the exposure or leaving with inleA* 
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tkiB ^hxMr ftbcndoii, and tb« nuusner of though they may bf talcen into con#iderBlioii ^ 
expoaing or leaving, and the,, consequences in passing sentence. — King-Em^eroO o« 
finely to ensue are not essential Ingmicnts, Aktakke, I. L- R., 24 Mad. 662. 

818 * Whoever, by secretly burying, or otherwise disposing of, the dead 
Coaceahneiit of birth by body of a child, whether such chifd die before, or 
Mcret diapottl of dead body, after, or during its birth, intentionally conceals, or 
endeavours to conceal, the birth of such child, shall be punished with imprison- ^nsc. 
medt of either description for a term which may extend to two years, or with 
fine, or with both. 


CflAKGE.—That you, on or about the 
, at , by secretly burying the dead 
body of your infant child, intentionally con¬ 
ceal the birth of such child, and that 
you have thereby, &c —8 W. R. Cr. L. 4, 
No. 672 of 1867. 


1 1 PON a prosecution under s. 318 of the 
Penal Code, a person cannot be convicted of 
concealing the birth oC a child in the case M 
a mere fu^tus four months old.—P ko., Atig. 
6, 1869, 4 M.-ul. H. C. K., Ap. 63. 


Of HiTfeT,* 


REPORT OF THE INDIAN* COMMISSIONERS ON Hl'KT. 


Manv of the offences which fall under the 
head of Hurt will also fall under the head of 
Assault. A stab, a blow which fractures a 
Umb, the flinging of boiling water over a per¬ 
son, are assaults, and are also acts which 
cause bodily hurt. But bodily hurt may be 
caused by many acts which are noi a-ssanlts. 
A person, for example, who mixo a deleteri¬ 
ous ponion, and places it on the t.able of an¬ 
other ; a person who conceals a scx'the in the 
grass on which another is in the hdbit of 
wallniig; a person who digs a pit in a public 
path, intending that another may fall into 
it, may cause serious hurt, and may he pistly 
punished for causing such hurl. But they 
cannot without extreme \ iolencc to language, 
be said to have committed ass.auhj;. 

Wb propose to designate .all pam. disease, 
and lofitmity, by the name of hurt. 

We have found it very difficult to draw a 
line between those bodily hurts which arc 
serious, and those which are .slight. I'odraw 


.such a lino with perfect arc 11 racy is, ir.dced 
!ihsoliit<*l\ impossible , but it is far better ihat 
Mirh a lino should be drawn, though rudely, 
than that oflenccs, some tf which approach 
in enormity to murder, while others are little 
more than frolics which a good-natured man 
would hardly resent, should be cU^sed toge¬ 
ther. 

We have, thereFure designated certain 
kinds of hurt as i^nerous. 

\\v have given this name to emasculation 
—to the loss, in the sight of either eye—to 
the lo'^s of the hearing of either car—-to the 
loss of .my member or joint—to the perroa- 
ment loss of the pirfect use of any member 
or joint—*to the permanent disBguration of 
the head or f;ice—^to the fracture and to the 
dislocation of bon<.^. Thus far we proceed 
on sure ground. But a more difficult task 
remains. Some hurts which are not, like 
those kinds of hurt which we have just 
mentionixl, distinguished by a broad and 


* Ai to the application of as. 327*331 to offences under special or local laws, see s, 40, 

sn/ra. 

Offences punishable under ss. 323 and 334 are compoundable, and those punishable 
ttttdcr ss. 334 t 335, 3^, 337 i end 338, may be compounded wiih the permission of the 
Coutt—Sw the new Code of Ciiminsl Procedure (Act V, of 1898), s 345. As to stage 
of proceedings at which no composition is allowed without the leave of the Court, ace 
Sttb*e. (5), a. 345 i aforesaid. 

As to whipping in Upper Burma for offences menlioned in ns. 225,326,327,329, and 
3M ace the Burma Laws Act (XIIl. of 189S), -s, 4 (j) (b), and Sch. JI.;ine Paejab 
FioiWier District or in Baluchistan for offences punishable under ss. 325 and 336, see the 
ihio)ab Froetler Crimes Regulation (IV. of 1887), s. 8. 

As to punishment for offences under ss. 325, 326, and 328, enquired into by n Coun- 
ell of Sld«a in a Punjab Frontier District or in Baluchistan, see the Punjab Frontier 
Climes RegtdttiOQ (IV. of 1887), a. tg* 
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obvious line from slight hurts, maj never¬ 
theless be most serious. A wound, for 
ejumple, which neither emasculates the 
sufferer, nor blinds him, nor destroys his 
bearing, nor deprives him of a member 
or a joint, nor permanently deprives him 
of the use of a member or a joint, nor dis- 
iigDres his countent'ince, nor breaks his 
bones, not dislocates them, may yet cause 
intense pain, prolonged disease, lasting 
injury to the constitution. It is evidently 
desirable that the law should make a dis¬ 
tinction between such a wound and a scratch 
which is healed with n little sticking plas¬ 
ter. A beating, again, which does not maim 
the sufferer, or break his bones, may be so 
cruel as to bring him to the point of death. 
Such a beating, it is clear, ought not to be 
confounded with a bruise which requires only 
to be bathed with vinegar, and of which the 
traces disappear in a day 

After long consideration we have deter¬ 
mined to give the name of grievous bodily 
hurt to all hurt which causes the sufferer to 
be in pain, diseased, ur unable to pursue 
hi.s ordinary avocations ‘during the space of 
twenty days. 

This provision was suggested to us by ar¬ 
ticle 309 of the French Penal Code. That 
article runs thus “ Sera piini de la reclusion, 
tout individu qui aura fait des blcssures on 
porte des coups, s'tl est resulte de ces artes 
de violence iine maJadie on incapante de tra¬ 
vail personnel pendant plus de vingt jours.” 
Reclusion, it is to be observed, signifies im¬ 
prisonment and hard labour for a term of 
not less than five, nor more than ten. years. 

This law appears Irom the procei verbal 
of Napoleon'.s Council of State to have been 
adopted without cdUtng forth a single'*' ob- 
servat’on. Hut it has since been severely 
criticised b}’ French jurists, and has been 
mitigated by the French Legislature. Indeed, 
it ought to have been completely recast. 
For It is undoubtedly one of the most ex¬ 
ceptionable laws in the Code. 

A man who means only to inflict a slight 
hurt may, without intending or expecting 
to do so, cause a hurt which is exceedingly 
serious. A push wbiih to a man in health 
is a trifle may, if it happens to be directed 
against a diseased part of an infirm person, 
occasion consequences which the offender 
never contemplated as possible. A blow de¬ 
signed to inflict only the pain of a Tnoment 
may cause the person struck to lose his 
footing, to fall from a considerable height, 


and to break a limb. In such cases to punish 
the assailant with five years of strict impri¬ 
sonment would be in the highest degr^ un¬ 
just and cruel. It is said, and we can easily 
believe it,t that, in such cases, the Fremm 
juries have frequently refused, in spite of the 
clearest evidence, to pronounce a decision 
which would have subjected the accused to 
a puni!»hment so obviously disproportioned 
to hu offence. 

We have attempted to preserve and to 
extend what is good in this article of the 
French Code, and to avoid the evils which 
we have noticed. It appears 10 us that the 
length of time during which a sufferer is in 
pain, diserised, or incapacitated from pur¬ 
suing his ordinary avocations, though a 
defective criterion of the severity of a hurt 
is still the best criterion that has ever 
been devised It is a criterion which may, 
w'e think, with propriety, be employed, not 
merely in cases where violence has been used, 
but in ra.scs where hurt has been caused 
without any as.sault, as by the administration 
of drugs, the .setting of traps, the digging of 
pit-falls, the placing of ropes across a road. 
But, though wc have borrowed from the 
French Code this test of the sev'erity of bodi¬ 
ly injuries, we have framed our penal pro¬ 
visions on a principle quite different from 
that by which the authors of the French Code 
appear to hn\e bten guided. In apportion¬ 
ing the piinishiucrit. we take into consider¬ 
ation both the extent of the hurt and the 
intention of the offender. 

What wc propose is that the voluntary in¬ 
fliction of simple bodily hurt shall be punish¬ 
ed with imprisonment of cither description 
which may extend to one year, or fine, or 
both ; the voluntary infliction of gricvotis 
bodily hurt with imprisonment cf either 
description for a term which may extend to 
ten years, and must not be less than siX’ 
months, to which fine may be added. 

These are the ordinary punishments, but 
there arc certain aggravating and mitigat¬ 
ing circumstances which make a constmr- 
abie difference. 

Where bodily hurt is voluntarily Inflicted 
in an attempt to murder the person hurt, %re 
propose to punish the offender with ttans- 
portation for life, or with imprisontnealfor 
a term which may extend to life, and canim 
be less than .seven years. It does not i^pe^ 
to us that, where the murderous intention is 
made out, the severity of the hurt IpfltOted 
is a circumstance which ought to be con* 


1 ‘ ^-egislation de France, VoK 30, p. 36a. 

t Pailiet' Manuel de Droit Francais, Note on cl. 309 of the Petud Code. 
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siddrsd Ui apportiorthig the punishment. It 
is undoubtraly a circumstance which will 
be impOftanC as evidence, A Court will 
gettanlly be more easily satisfied of the 
mutderOtts intention of an assailant who has 
fractured a man's skulls than of one who has 
only caused a slight contusion. But the proof 
might be complete. To take examples which 
are universally known ‘ Harley was laid up 
more than twenty days by the wound which 
he received from Guiscard; the scratch 
which Damien gave Louis the Fifteenth was 
so slight that it was followed by no feverish 
symptoms. Yet it will be allowed that it 
would be absurd to make a distinction be¬ 
tween the two assassin> on this ground. 

We propose that, w'hcii bodily hurt is in- 
dieted by way of torture, the punishment 
shall be very .severe. In England, happily, 
such a provision would be unnecessary. But 
the exeiTable cruelties which arc committed 
by robbers in this country for the purpose of 
extorting property, or information relating 
to property, render it absolutely .necessary 
here. We propose that in such cases, if the 
hurt inflict^ what we have designated as 
grievvuSt the offender shall be punished with 
transportation for life, or with imprisonment 
for a term which may extend to life, and 
which shall not be Icsi than seven years. 
Where the hvirt is not grievous, we propose 
that the imprisonment .shall be for a term of 
not more than fourteen years, nor less than 
one year. 

Bodily hurt may be inflicted by means the 
use of w'hich generally indicates great malig¬ 
nity. A blow with the fist may cause as 
much pain, and produce as lasting injury, as 
laceration with a knife, or branding with a 
hot iron. But h will scarcely be disputed 
that, in the vast majority of rases, the offend¬ 
er who has usi*d a knife or a hot iron for the 
purpose of wreaking hJb hatred i.s a far wor.st‘ 
and more dangerous member of society than 
he who has only used his fist. It appears to 
us that many hurts which w'uiild not, ac¬ 
cording to our classiflcatiun, be designated 
as grieroii.s, ought yet, on account of the 
mode in which they are inflicted, to l>e pun¬ 
ished more severely than many grievous 
hurts. We propose, therefor*, that, where 
bodily hurt is voluntarily caused by means 
dt any sharp instrument, of Are, of any heated 


substance, of any corrosive substance, of any 
explosive substance, of any poison, int^nal 
or external, or of any animal, the maximum 
of imprisonment may be increased, in cases 
of g^evous bodily hurt, to fourteen years, 
in other cases, to three years. 

In cases where bodily hurt is voluntarily 
caused on grave and sudden provocation, we 
propose to mitigate the punishment. This 
mitigation is common to cases of hurt and of 
grievous hurt. But voluntarily causing of 
grievous hurt on great and sudden provoca¬ 
tion will still be punishable more severely 
than the volu ntary cau si ng of hurt n<2t 
grievous on grave and sudden provocation. 
The provisions which wc propose on this 
subject are framed on the same principles on 
which we have framed the law of man¬ 
slaughter, and may be defended by the same 
arguments, by which the law of man¬ 
slaughter is defended. 

Hitherto we have been considering cases 
in which hurl has been caused voluntarily. 
But hurt may bo caused involuntarily, yet 
culpably. There may have been no de.slgn 
to cause hurt, no expeclationithat hurt would 
be caused Yet there may h.ive been a want 
of due carr nut to cause hurt. For these 
rases of the involuntary yet culpable inflic¬ 
tion of bodily hurt, we have pros ided rules 
which boar a close analogy to those which 
we have provided for cases of involuntary 
culpable homicide. 

The provision contained in cl. 339 bears, 
it will be seen, a close analogy to those con¬ 
tained in els. 308 and 309. We have pro¬ 
vided under the head of Assault for cases in 
which an assault is committed in an attempt 
to cause grievous bodily hurt. But there 
may be niu.st malignant and atrocious at¬ 
tempts to cause grievous bodily hurt without 
any assault. For example. Z is directed to 
use a lotion for his eyes. A substitutes for 
that lotion a corrosive substance intending 
that it ma\ destroy Z‘s eyesight. Again ; A 
makes up a letter addressed to Z. and sends 
it to the post-oflice, having placed a strongly 
explosive substance under the seal intendiiu^ 
that the explosion may seriously injure Z. 
Theiic arc not assaults ; yet they are evidently 
acts which deserve severe punishment, ana 
that punishment is provided by cl, 329, 


u 819. Whoever causes bodily pain, disease, or. 

infirmity to any person, is said to cause hurt. 

Where a wife died from a chance-kIrk not knowing th.at the spleen was diseased, 
on the spleen, inflicted by her husband on and 5h<)Wtng by the blow itself^ and by his 
provocation given by the wife, the husband conduct immediately afterwards, that he had 
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no intention or knowledge that the act was 
likely to cause hurt endangering human life, 
kM that the husband was guilty of an 
offence under ss. 319 and 321 of the Penal 
Code, and not of an offence under ss. 320 
and 32a. An admission by the husband in 
the presence of several witnesses that he had 
kilM the wife, and that she died .-ifter receiv¬ 
ing the kick, was held to be direct evidence 
against him.— ^Qukgn v, Uysaooo Noshvo, 


8 W. R. 29 ^ fSetun^Kan and Hobbouae,}}, 

June 29, xSdy.j 

The pain reused by a blow aerosa the 
chest with an umbrella was held to he not of 
such a trivial character as to come within the 
meaning of the Penal Code, a. 

OP BGNU.AL V. ShBO GhOLAM LaLGA, 24 W. 

R. 67. TGlover and Mitter, JJ. Nov. aa, 

187s] 


Grievous hurt* 


320. The following kinds of hurt only Are 
designated as “grievous":— 

—Emasculation. 

Secondly .—Permanent privation of the sight of either eye. 

Thirdly —Permanent privation of the hearing of either ear. 

Fourthly .— Privation of any member or joint. 

Fifthly .—Destruction or p ^rmanent impairing of the powers of any metn- 
ber or joint. 

Sixthly .—Permanent disfiguration of the head or face. 

Sevenlhly .—PVacture or dislocation of a bone or tooth. 


Eighihty —Any hurt which endangers life, or which causes tlic sufferer to 
be, dunng tije space of twenty d.iys, in severe bodily pain, or unable to follow 
his ordinary pursuits. 


Attempt at murder muM not be ron- 
fouuded with r.iuMng grievous hurt with 
dangerous weapons—Lin<ii \m Rrsso.ii t'. 
Crowm, Panj. Uer , \ti ^^2 ol iSoi 

Thkre must 1 h‘ eviJeru-f lo prove lint 
hurt, AS tjps<ribeil in s 320 of tho i'enal 
Code as grievous hurt, has been r.iusetl b.*fore 
a conviction can be h^d under s 320 of tliiit 
Code.—K\ minf:i: 0\ssr f, 12 \\\ 
R- 25. I Norman and Jackson, ]]. July 6, 

1869.1 

The accused were chiirged with causing 
grievous hurt. The Joint Sessions Judge, 
relying apparently on evidence that the in¬ 
jured person remained in a hospital for the 
space of twenty d.ays, drew from that cir¬ 
cumstance alone the inference that he was 


during that period unable to follow his 
ordinary pursuits, and ronvirted the accused 
under s. 120 ot the Penal Code. //<W, re- 
\.-r.sing die conviction, that, in the absence 
ot an\ c^idf-urc Omi the injured person was 
imabiV to follow his ordinary pursuits during 
ihc spare c»f twenty d.iys, such an inference 
could not legally be drawn. Before a con¬ 
viction can be passed for the offence of 
grievous hurt, one of the iajtiries defined in 
5. 320 of the Penal Code moet be vtrictly 
proved, and that the eighth clOtise is no ex¬ 
ception tu the general rule ifaat X penal 
.statute must be construed strictly. Proof of 
being in a hospital for the space of twenty 
day.s cannot be taken as equivaient to prove oi 
grievou'i hurt.—Q uern-Empress o. Vasta 
Chela, I. L. R , 19 Bom. 247 . [Jardtne and 
Ran.'ide, JJ. Feb. 21, l 8 g 4 .] 


821. Whoever docs any act with the intention of thereby causing hurt to 
V i.—I - u .. 2 iny person, or with the knowledge that he is likely 

o n y can ing ur . thereby to CAusc hurt to any person, and dews (heroby 

cause hurt to any person, is said voluntarily to cause hurt. " 


A DISABILITY for 20 days constitutes 
tfievous hurt. A disability for a fortnight is 
punishable for voluntarily causing hurt.— 
Queen «. Bishnookam Surma. 1 W. K. 9. 
pCemp and Glover, JJ, Aug. 30, 1864 J 


Whbrg a wife died from a chance-kichon 
the spleen, iiiRicted by her husband <m pro¬ 
vocation given by tho wife, the busbaad 
knojring that the spleen was diseased, and 
showing by the blow itself, and by hts nan- 
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lin^immvSsMf aflbnm^ that he had no Benal Code, aad ndt of aa oUenee ;us 4 ef 0 h 
iatentkla or teowledn that the act was 320 atid 322 .^Qu8Km v, Bvsaaoo MoSitiOr 
liWy to oauae hurt enaangerlng human life, 8 W. R. 29. [Scton-Karr aad HobtioWr 
U>Oaalield that the husbaad was guilty of jj. Juneao^ 1867.] 
an offence nndei ss. 319 and 321 of the 


lSwcs.^3^9i^^, 


h. 



922> Whoever voluntarily causes hurt, if the hurt which he intends to came 
Voluntarily causing griev- or knows himself to be likely to cause is grievous hurt, 
^ hart. and if the hurt which he causes is grievous hurt, is 

said ** voluntarily to cause grievous hurt," 

Sxplanation,S. person is not said voluntarily to cause grievoos hurt exo^t 
iriioa he both causes grievous hurt and intends or knows himself to be likely to 
cause grievous hurt. But he is said voluntarily to cause grievous hurt, if, intend* 
ing Of knowing himself to be likely to cause grievous hurt of one kind, he actual¬ 
ly causes grievous hurt of another kind. 


Jllusirviiant 

A, intending or knowing himself to be likely permanently to disSgure Z’a face, gives Z 
a blew ivhicrh does not permanently disfigure Z's face, but which causes Z to suffer severe 
bodily pain for the space of twenty days. A has voluntarily caused grievous hurt. 


Thb prisoners having abetted an .-issatiU 
and rnntiier h.iving bet^n romniiited, i1 
held, under the peniliar rireiini'itaii''es oi tht' 
case, that they were gmify of grievuiis hurt, 
but not of abctnriiMit of nuirder—yuER.** 
Goluck Chunu, 5 \V. R. 75. (Campbell 
and Maephcrsoii, JJ. April jS. iKo6.j 

Where A ordered 13 and C to sei/e and 
orcibly take D in the contemplation of an 
assault upon U, and D was so beaten and 
tortured that he died, it was held that A was 
guilty at least of abetting the commission of 
voiunUrily causing grievous hurt — (Jubkn 
V. UooRCRssoR St'RM^. 7 W. R. 6i. Hob- 
house, J. April 30, 1H67.J 

Where a wife died from a rhanre-kick on 
the spleen, inflicted by her husband on pro¬ 
vocation given by the wife, the husband not 
knowing that the spleen was diseased, and 


showing by ihi* blow itself, and by his con- 
diici iiiiriiedintF'Iy afterwards, that he had no 
iiiicntiori (jr knowledge th.at the act was likely 
111 cause hurt endangering human life, keiii 
that the husband was guilty of an offence 
under s.s. 391 and 321 nf the Penal Code, and 
not of an offence under ss 320 and 322.*^ 
Qubb'4 V. 13 vsa<;oo Noshvo, 8 W. R. 29, 
iSeton-Karr and Hobhouse. JJ. June 29, 
j 867 j 

Whhre a prisoner was charged under ss. 
304. 325, and 323, and the jur^' brought in a 
verdict of guilty under s. 335, it was held 
that he was not acquitted of grievous hutt, 
but found guilty of the offence described in 
s. 332, with the extenuating circumstances 
which would confine the punishment within 
the limits specified in s. 335.'^Quebn v. 
LrKtiiN\RMN Aqoori, 23 W- R. 61. [Jack- 
son and McDonell, }J April 8, 1875.] 


828. Whoever, except in the case provided for by section 334 , voluntaitly Any Mag 
Punishment for voluntarily Causes hurt, shall be punished with imprisonment of 
causing hurt. either description for a term which may extend to Bailable* 

one year, or with fine which may extend to one thousand rupees, or with both* Comp* 


A dieaeilitv for twenty days constitutcN 
grievous hurt. A disability for a fortnight 
h punishable for voluntarily causing hurt.— 
Quebm V. BiSHNOOKAM SCKItA, 1 W. R. 9. 
(komp and Glover, JJ. Aug. 30, 1864.] 

The wounding of a thief by a chaukidar 
in oeder to effect his arrest held^ under the 
ekeumatances, to be Justifiable.— Queen Vr 
Frotab Chaukioae, 2 W. R 9. [Campbell 
and Glover. JJ. Jan. 16 , 1865 .] 

[ 4- 


The pri.soner and another were squabbling 
with the husband and son of the witness, 
Mussammat Mootka, at the door of the house. 
This witness from inside remonstrated and 
abused the prisoner. The prisoner then 
went inside the house, pulled the witness 0U(t 
by the hair of her h&id, threw her down, 
and stamped upon her chest and abdomen. 
She was 17 days in hospital, during three 
days of which, according to the depositioB of 
the medical officer, her life,was in danger. 

] 
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HM that the hurt came under the eighth 
iMad of the hurU which are described as 

r wuB.--^3u£BN V. Bassoo Rannah, a W. 
39. [Kemp and Glover, JJ. Jan. 30, 

1865.] 

In cases of hurt or grievous hurt the ques¬ 
tion shouid be considered as to who was the 
i^pptessor, and whether the offence was com¬ 
mitted in the exercise of the right of private 
defence.— Queen v. Sohum, 2 W. R. 59. 
[Campbell and Jackson, JJ. April 10, 1865.] 

The prisoner, having received great pro¬ 
vocation from his wife, pushed her with 
both arms so as to throw her with violence 
to the ground, and, after she was down, 
slapped her with his open hand. The woman 
died, and, on examination, it appeared that 
there were no external marks of violence on 
the body, but that there was a certain degree 
of disease of the spleen, and that death was 
caused by the rupture of the spleen. Under 
the above circumstances the prisoner was 
held guilty of causing hurt, and not of cul¬ 
pable homicide not amounting to murder.— 
Qusen «*. PuscHANuti Tastke, 5 W. R. 97- 
[Norman and Campbeii, JJ. May a8, i 865 .J 

Where a person was tried and acquitted 
on a charge of using criminal force, he can¬ 
not afterwards be charged with committing 
hurt in respect of the same transaction.— 
Kaptan V. G, M. Smith, i 6 W. R. 3 ; 7 B. 
L. R. Ap. 25. t^Bayley and Paul, Jj. June 
7, iSji.j 

Where a person scourged another witli 
nettles in order to extract property from the 
sufferer, and the Magistrate tried the case as 
one of hurt (under s. 323) and extortion 
(s. 384}, although the accus^ ought to have 
been charged under s. 32^, and tried by the 
Court of Session, the High Court defined 
to interfere under s. 404, Code of Criminal 
Procedure (Act XXV. of i86i), and directed 
a new trial, believing that .substantial justice 
bad been done in the case.— In the Matter 
OF Tarinbb Prosad Banekjee, 18 W- R. 8. 
[Kemp and Glover, JJ. June 14, J8ys.] 
Where, according to the prisoner’s own 
confession (which was the only direct evi¬ 
dence gainst her), she, with a view to chast¬ 
ising the decea.s^, her daughter, 8 or 10 
years of age, for impertinence, but without any 
intention of killing her, gave her a kick 
on the back and two slaps on the face, the 
result of which was death, held that the con¬ 
viction should be under s. 323, Penal Code, 
of voluntarily causing hurt, and the punish¬ 
ment, one y^r’s rigorous imprisonment.— 
OuxsN V. BasHOa Bewa, 18 W. R. 29. 

" up and Glover, JJ. July 1872.J 


a verdict of guilty under s. 335» it wm held 
that he was not acquitted of giievsDua hurt, 
but found guilty ot the offence described in 
s. 333, with the extenuating circumstances 
which would confine the punishment within 
the limits specified in s 33S-~'0 ubkm e. 
Lukhinarain Acoor], aj W. R. 61. [Jackson 
and McDonell, JJ. April 8j 1875.] 

Rioting, and hurt in the course of such 
rioting, are distinct offences, and each offence 
is separately punishable.— Empress v. Ram 
Adhin, I. L. R., 2 All. 139. [Pearson, J. 
Feb. 13, 1879.] 

Where a person hurt another, who was 
suffering from splecn-diseasq, intentionally, 
but without the intention of causing death, 
or causing such bodily injury as was likely to 
cause death, or the knowledge that he was 
likely by his act to cause death, and by bis act 
caused the death of such other person, it was 
held that he was properly Gonvlcted, under 
s. 323 of the Penal Code, of voluntarily caus¬ 
ing hurt — Empress v. Fox, 1 . L. R., 2 All. 
522. [Stuart, C.J. Dec. 16, 1879.] 

Where the facts found .showed that death 
resulted from violence intentionally directed 
against the deceased by the accused, the 
Chief Court, on the revision side, altered the 
conviction from one under s. 304A to one 
under s. 323 —Kmvkkss r, Ganda Singh, 
Pan). Rec , No. 11 of 1880. 

A PERSON, without the intention to cause 
death, or to cause such bodily injury as was 
likely to cause death, or the Jcnowlrage that 
he was likely by his act to cause death, or 
the intention to cause grievous hurt, or the 
knowledge that he was likely by his act to 
cause grievous hurt, but with the Intention 
of causing hurt, caused the death of another 
person by throwing a piece of brick at him, 
which struck him in the region of the spleen 
and ruptured it. the .spleen being diseased. 
Hrid that the offence committed was not the 
offence o£ causing death by a rash or negli¬ 
gent act, but the offence of voluntarily caus¬ 
ing hurt. — Empress */. Randhir SsKon, 

X. X. R,. 3 All. 597. [Oldfield, J. Mar. 7, 
1881.] 

Six accused persons were charged with, 
and convicted of, rioting, the common object 
of which was causing hurt to two paiticular 
men. Four of the accused were also charged 
with, and convicted of, respectively, causiRg 
hurt during the riot to the two inen and a 
woman, ana were sentenced to separate terms 
of imprisonment under ss. 147 and 323 of 
the Penal Code. Held that the sentences were 
legal. During the course of a riot, ifl whi^ 
X was attacked <and beaten by several of the 


* P*'**®"®*' charged under ss. rioters, one of theoii K, Innicled grievous 
3*5i and 3*3» and the jury brought in hurt on X by brealdiig his rib With a blow 
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wHh a laM, K and tbr«e others of dates might be properly canvicted under ss. 
tiifl noterv Wore chai|^ with offences under 147 and 323 of the C(w. The wonls 
w* 147, ^ fhe Penal Code, and K the discharge of bis duty as such public 

convicted under those sections. The servant ” in the earlier portion of s. 33a of 
<uiler three were convictra under s. 147, and the Penal Code^ mean in the discharge of a 
also under s. 325 read with s. 109. Separate duty imposed by law on such public servant 
sentence w«e passed on K, and also on the in the particular case, and do not cover an 
Inner three for each of the offences. Held act done by him In good faith under colour 
thrt the sentences on K were legal, but that, of his office. The Queen v, Roxburgh (12 
as there was nothing to show that the other Cox. Cr. Ca. 8) referred to.—Q uMN-Em- 
three h^ abetted the particular blow which press v. Dalip, I, L. R., 18 All. 2^. [Edge, 
caused the grievous hurt, although they had, C.J., and Burkitt, J, Feb. 18, iM.] 
each of them, assaulted X, the conviction of 


them, under s. 325 read with s. 109, could 
not be supported.— In the Matter ok Mo- 
HUR Mir V. The Quben-Empre.ss and In 
Matter of Kali Rov v. The Queen-Em¬ 
press, I. L. R., id Cal. 725. i Trevelyan 
and Beverley, JJ. June 12, 1889.]' 

A warrant was issued by a Magistrate 
for the arrest of one Dalip under s, 114 of 
the Code of Criminal Procedure. The war¬ 
rant was sent to a certain thana to be exe¬ 
cuted. U Was there, after being copied into 
a book kept for that purpose at the thana, 
made over 10 a particular constable for exe¬ 
cution. When the constable to whom the 
warrant had b^o made over had left the 
thana, it was discovered that Dalip was in a 
village other than that in which he had been 
supposed to be. Thereupon the officer tem¬ 
porarily in charge of the thana made a copy 
from the book at the thana, endorsed on 
the back the names of one Nazir Husain and 
some other constables, and^ having signed 
the endorsement, sent Nazir Husain and the 
others out with this paper to arrest DaJip, 
Nazir Husain and his companions arrested 
Dalip; but, as th^ were returning with him 
in custody, some of Dalip's friends, aided by 
Dalip himseU, attacked them, rescued Dalip, 
and caused hurt to the police. Held that the 
police-officers concern^ in arresting Dalip 
under the circumstances above described 


A First-class Magistrate took a case on 
his file, and commenced a r^ular enquiry 
therein under ss. 147 and 324 of the Penu 
Code; but, after hearing evidence, and being 
of opinion that only an offence under s. 333 
of the Penal Code had been made out, he 
proceeded to deal with the case summarily. 
Held that, inasmuch as the evidence adduora 
was not sufficient to justify a committa], but 
clearly disclosed an offence over which he 
had summary jurisdiction, the Ms^iatcate 
was right in acting as he did. Such a course is 
different to disregarding part of a charge fc^ 
the purpose of dealing with a case summarily. 
The High Court will not interfere where a 
Magistrate has bond fide acted In the interests 
of justice. Empress v. Ahdod Karim (I. L. R., 
4 Cal. 18) distinguished.— Queen-Empress 
V. Rahg.\m\n\, 1 . L. R., 23 Mad. 459. [Bo^ 
dam, ]. Jan. xo, 1899.] 

The party of the accused accompanied by 
R went armed with lathis to fish in a tank in 
which R had a two-anna share. The com¬ 
plainant, who with some other co-sharers, 
represented an eleven-anna interest in the 
tank, went there with some of these co-sharera 
to protest on the ground that the accused had 
no share or interest in the tank. A fight 
ensued, in the course of which some of the 
complainant's party rereived slight injuries. 
Held that the accused were rightly convicted 
of rioting and voluntarily causing hurt under 


were not acting in the lawful discharge of ss. 147 and 323 of the Penal Code. Ganouri 
their duty within the meaning of s. 732 of the Lai Das v. Queen-Empress (I. L. R., 16 Csi. 


I^ai Code, so as to render the accused li¬ 
able to conviction under that section; but 
inasmuch as they were acting in good faith 
under the colour of their office, s. 99 of the 
Penal Code applied, and Dalip and his asso- 


206) followed. Pachkaufi v. Queen-Empress 
(I. L. R., 24 Cal. 686) referrii to.—A na NT 
Pandit v. Madhusudan Mandal, 1. L R., 
26 Cal 574. [Prinsep and Stevens,}]. Mar. 
22, 1899.] 


82^ Whoever, except in the case provided for by section 334 , voluntoily 8 c«., 
Vohwurily causing hurt any instrument for shoodng, 

by dm^f^us weapons or Stabbing, or cutting, or any instrument which, 

as a weapon of offence, is likely to cause death, or by 
means of fire, or any heated substance, or by means of any poison or any cono- 
sive Mibfitasce, w by means of any explosive substance, or by means of any sub- pennteon 
stance wUeb it is ddotermus to the human body to iidialef to swallow, or to re- cm[ 
cetve into the blood, or by means of any anitniJ, shall be ptmisbed wiA 
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sonment of either description for a term which may extend to three yean^ or 
with fine, or irith both. 


Causing hurt on grave and sudden provo- 
cation to the person giving the provocation 
is chargeable as an otfence under s. 334, and 
not under s. 3fl4.-^REG. v. Bhala Chl'i.a, 
I Bom. H. C. R- 17. [Saussc, C.J., and 
Forbes and Tucker, Jj. July 29, i&63.'j 

A PRISONER who, in the commission of 
lurking house-trespass by night, voluntarily 
attempts to cause grievous hurt to the o^^ner 
of the house who tries to capture him, is 
punishable under s. 460, and not under ss. 
457 3 ^ of the Penal Code.— Queen r. 

Lukhun Doss, 2 W. R. 52. [Jackson and 
Glover, ]J, April 1, 1U65.J 

The offence of rioting armed with deadly 
weapons, and stabbing a person on whose 
premises the riot takes place, arc distinct 
offences, and punishable as separate offences 
under ss. 148, 149, and 324 of the Penal 
Code, s. 149 being read as a proviso to s. 
148.— Queen t'. Callachano. 7 W. R, 60. 
[Nornian and Seton-Karr, JJ April 39, 

1867J 

Held that, where the prisoners wen: 
charged under s. 148 of the F'enal Code of 
rioting armed with deadly weapons, and also 
under s. 324 of voluntarily causing hurt by 
dangerous weapons, they should have been 
sentenced only under one or other of these 
sections, the charges being, properly speak¬ 
ing, only alternative charges. The High 
Court refused to interfere with the reception 
by the Sessions Judge of the um'orroborated 
evidence of acrumplices.— Queen v. L)in\ 
Sheikh, 10 W. R. 63. 3 B. I.. K. 150. 
[Phear and Eiobhoiise, Jj. Dec. 15, 1868. 

Upon the construction of s. 334 of the 
Penal Code^ held that it is not necessary that 
the nanner of use (of the weapon) must be 
such as is likely to cause death.— Pko , Nov. 
5, 187a, 7 Mad, H. C, R. Ap. 11. 

Under s. 454 of the Criminal Procedure 
Code, 1872, the collective punishment award¬ 
ed under ss. 147, 148, and 324 of the Penal 
Code, must not exce^ that which may be 
awarded for the graver offence.— In the 
Matter of Jubpak Kazi ; Empnes-s r. [ub- 
D.\R K:.\2I, 1 . L. R.. 6 Cal, 718. [Mittcr 
and Maclean, JJ. Feb. 18. 1881.' 

The offences of rioting armed with a 
d^ly weapon and voluntarily causing hurt 
with a dangerous weapon to two persons arc 
distinct offences, and a person charged with 
sach offences can be convicted and sentenced 
in respect of the rioting and of the hurt 
ca uaad t p each of the persona injured. A and 
■® sswo chaiged with rioting armed with 


deadly weapons under 8. 148 of the Penat 
Code, and they were also charged, under 
s. 324 coupled with 5. i49f with canwng 
hurt by a dangerous weapon to X, and 6 
was further charged under s. 324 with caus¬ 
ing a like hurt to Y, A being also charged^ 
under s, 324, coupled with s. 1491, in respect 
of the hurt caused by B tu Y. A and B 
were convicted on all charges, and separate 
sentences, to take effect in succession, were 
aw'arded in respect of each offence charged, 
'i'he offences under s. 324 were committed 
during the not. /Md that the several actSt 
with regard to which the prisoners were 
charged, did not fall within the provisions of 
s. 71 of the Penal Code, inasmuch as it was 
not found that the causing of the hurt was 
the force or violence which alone constituted 
Che rioting, and that run.*<equently. under s. 
235 oi the Criminal Procedure Code^ the 
^e\e^al senteneci. ])assed were strictly legal. 
—LoKh Nath Sircar r. Quesn-Empress, 1. 
L. R , 11 Cdl. 340. ! Tottenham and Ghosei 
[J. Mar. 6. iSby.j Overruled by A’ 

/Wrfnr Queen-Jimpress, I. L. R., 16 Cal. 
442, irt/nt. 

Four persons were charged with being 
members of an unlawful assembly coninating 
of themselves and others, the common object 
of which assembly ivas resisting the exeru* 
tion of A legal process, namely, the arrest of 
a judgment-debtor by a Civil Court peon, 
who went with a warrant for his arrest, ac¬ 
companied by other persons, A and B, for 
the purpose of identifying him, and with 
using force or violence in prosecution of the 
i ommon object, surh force or violence con¬ 
sisting oE an assault on the Civil Court peon 
and another by means of a dangerous weapon 
on A. The Deputy Magistrate convicted all 
the accused of offen(S5s under ss. Y47 and 
353 of the Penal Code, and sentenced them 
to SIX months' rigorous imprisonmetit under 
the former section, and two montb.V rigorous 
imprisonment under the latter. He further 
convicted one of the accused of an ofSetioe 
under s. 324 in respect of the assaolt on Ai 
and sentenced him to one month's rigorous 
imprisonment in respect of that offence, and 
directed that the tteniem^si were totsdee effect 
one on expiry of the other. IMd that the 
offence of rioting was completed by the MeeuU 
on A, and that the assault on the peon was a 
further offence under the first seb-section of 
335 of the Code of Crfmioal Ftoeedere. - 
P/M, further, that, even If A had fiol been 
assaulted, the oonvietion end sealMee pits 
ed for rioUttg eed the msmiR oe the peon 
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(nM^mith w tiw acta «f ibe ac- 
' talm foparately, constituted offences 
Si, 143 and 353 d tbe Penal Code, and 
ned an offence under s. 147; and, uo- 
‘ der f. 035, suIm. 3 oI the Code of Criminal 
/ Plro^tire,tlieaocusedinightbe charged with, 
and tfied at one trial for, the offeoce under s. 
147, and those under ss. 143 and 353, and 
the^ore also separately convicted and sen¬ 
tenced for each such offence, provided the 
punishment did not exceed the limit imposed 
by s. 71 of the Penal Code, as amended by 
s. 4 of Act Vlfl. of 1883, which limit had 
not been exceeded in the present case.—I n 
THB MAma or Chandra Kant Bhatta- 
cHAajn V. QuiEN-EMpaass. 1 . L. R., 12 


Cd. ^ 
11, 18 
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[Mitter and ^verley, JJ. Hofr 


Separate sentences passed upon persons 
for the offences of rioting and grievous hurt 
are not legal where it is found that such 
persons individually did not commit any act 
which amounted to \'oluntarily causing nurt» 
but were guilty of that offence under s. I49 
of the Penal Cede. Evifr§ss v. Ri»m EariH 
(1. U R., 6 AH. 121) approved. Lake Nath 
Sirkar v. Queen-Empress (I. L. R., II Cal. 
349) overruled. — Kilmonev Poddar v. 
Quren-Euprkss, 1. L. R., 16 Cal. 443. 
[Petheram, C.)., and Mitter, Prinsep, Wilson, 
and Tottenham, JJ. Mar. 21, 1889.] 


826 . Whoever, except in the case provided for by section 33 $. voluntarily CbefSe*.. 
Pnaishment foi voluoUrily causes grievous hurt, shall be punished with impri- 
caiisiiif grievoHi hurt. sonment of either description for a term which may " n"ci^ 

extend to seven years, and sliall also be liable to line. 


Charge.—T hat you, on or about the 
day of , at , voluntarily caused 

grievous hurt to . and thereby com¬ 

mitted an offenre punishable under s. 325 of 
the Indian Penal Code, and within the cog¬ 
nisance of the Court of Session High 
Court. [—Crim. Pro. Code (Act V. of 1808;, 
Sch. V., FormXXVJIl. (II.). 

In their ist Report, the Indian Law Com¬ 
missioners remark as follows: An injury 
to the right hand may, in the case of a clerk, 
keep him from his work for ao days, which, 
it it happened to the left hand, would be of 
no conse<]uence. An injury to the foot may 
prevent one man from following his business 
in which walking is net^sary, which, if it 
happened to another man in a sedentary em- 
ploymeoL would not interrupt him at all. 
The proposed criterion is therefore unsatis¬ 
factory, put some criterion is necessary, and 
it is difficult to devise a better." 

In their tft Report, the Indian Law Com- 
misiio&ers also remark as follows: “We 
agree with Mr. Bacon in what we conceive 
to be bis meaning as to the duty of the 
JiKige—that is to say, that he is not to trouble 
himaelf with aeeking for direct proof of what 
the offender thought was likely to happen, 
but ia to learn it from the nature of hi.s aa, 
taktag him to have intended grievous hurl, 
or at least to have contemplated it as likely 
W occur, where he did what everybody knows 
is likely to eauue grievous hurt, and the more 
tiertaialy drawing his conclusion, when there 
is evidOnoe of previous enmity against the 
nai^ who has suffered* If the act was such 
mt AoCUbg more than simple hurt could 
fMaouaWy be tfiMgbt liWy to ensue from it, 
ita^fOillioogbgrievoiffi unexpected- 


Bailable. 

ly have ensued, it would be his duty to con- Notcompf 
\ ict the offender of bimple hurt only under 
('I. 323, judging that grievous hurt was not 
in ronteniplation; for, irrording to cl. 333, 
a person ran br ronvicted of grievous hurt 
only when the result and the intention cor¬ 
respond, or when grievous hurt has Leea 
suffered from an act which was intended to 
cause grievous hurt, though it may be of a 
different kind." 

Thb offence of voluntarily causing grievous 
Kurt is punishable by imprisonment, to which 
line may be added; atid not imprisonment 
or fine.—QchES r. Mhn.\^oodin, 2 W. R, 

. 13 ' .Kemp and Glover, JJ, Feb. 6 , 1864.] 

A ni-SABii.iTv for 20 days constitutes griev¬ 
ous hurt. A disability for a fortnight is 
punishable for voluntarily causing hurt— 

Qi'SIN V. BlSHN'OOKVIil SURSIA, 1 W. R, 9. 

[Kemp and Glover, ]]. Aug. 30, 1864.] 

The offence of voluntarily causing griev¬ 
ous hurt is punishable, not by fine alone, 
but by imprisonment, the uffeiider being also 
liable to fW.— Quei.v v. Shakoda Pbsha- 
oUR. 2 W. R 32. [Kemp and Glover, Jj. 

Feb. 3, 1865.] 

Whe.v thereis neither intention, knowledge, 
nor likelihood, that the injury inflicted in an 
assault will, nor can, cause dt^ih. the offence 
is not culpable homicide not amountii^ to 
murder, but grievous hurt.— Quern •. 

Megh.\ Mef.aii alias Juckon MreaHv a W. 

R. 39. [Kemp and Glover, J]. Mar* S, 

1865.; 

In cases of hurt or grievous hurt, the 
question should be considered aa to who 
was the aff||i^R 90 rp and whether the offence 
was committed in the eiWfcise of the right 
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pritatte defence.—^uuff v. Sohitn, 2 W. 
R. ^ [Campbell and Jackson, JJ< April 
10, 1865.] 

Held, the majority of the Court (Seton- 
Karr, J,, dissenting), ^bat the offence of ad¬ 
ministering deleterious drugs, when life was 
not endangered, is punishable under s. 328, 
Penal Code, and not as for grievous hurt 
under s. 326.— Queen v. Joyoofal alias 
JuNGLEK, 4 W. R. 4. LLoch, Kemp, and 
Seton-Karr, JJ. Sep. 8, 1865.] 

The amount of punishment for nitting 
off a wife's nose for intriguing with another 
man deprads on the time of the commission 
of the ^levous hurt, whether at the instant, 
or long after, the husband found himself dis¬ 
honoured.—Q uBBN V. SULAMUT Russooa, 4 
W. R. 17. [Glover, J. Oct. 24, 1865., 

A Sessions Judge has no authority to in¬ 
terfere and direct a commitment in the caiic 
of a conviction for assault under s 35- 
hurt under s. 323 of the Penal Code, both of 
them being offences triable by the subor¬ 
dinate Court When the result of a joint 
attack by several persons on one party is 
fracture of the arm of the party assaulted, the 
offence committed is grievous hurt, and nut 
assault; and, as the attack was made in fur¬ 
therance of a common object all are equally 
guilty of the same offence.—Q cekn v. Ram- 
TOHUL Si.NGH, 5 W R. 12. Kemp and 
Glover, JJ, Jan. i6, 1866.J 

Where bone-fractures have been caused 
in addition to other injuries, the offence 
committed is grievous hurt triable bv a Court 
of Session, and nut hurt cognizaDlc by a 
Magistrate— Queen v . R\mtoiiui Singh, 
5W.R. 65. 'Jackson and Glover JJ. April 
4, 1866.J 

The prisoners having abetted an assault, 
and murder having bet.n roinmitted. held, 
under the peculiar circumstances of the *’ase, 
that they were guilty of abetment of griev¬ 
ous hurt, and not abetment of murder,— 
Queen Goluck Chung, 5 W. k. 75. 
^Campbell and Maepherson, JJ April 28, 
1866.] 

Where, in a case of robbery attended with 
death, there was no intention of causing 
death or such bodily injury as was likely to 
cause death, the con\irlion was altered from 
voluntarily causing hurt in rainm/tting rob¬ 
bery to voluntarily causing grievous hurt in 
committing robfa^.— Qukkn v. Chakor 
Haree, 6 W. R. 16. [Kemp and Seton- 
Karr, ]], June 30, i866.j 

Where A ordered B and C to seize and 
forcibly take D in the contempUtton of an 
amuit upon D, and D was so beaten and 
torturea as to have died in consequence, t$M 


that A was guilty at least of tlto 

commission of voluntarily causing grievous 
hurt.— Queen e. DooaoEssuK StntMAHi 7 
W. R. 61. [Hobhouse, J. April 30,1867.J 

To establish a charge of Grievous hurt, it 
is not necessary to prove that the accu^ 
struck the complainant so severely as to 
endanger the latter’s life.— QuEEN v. PuEMA* 
NUND DsHULIA alias PUKMESHURi x8 W. R. 
22. [Glover, J. June 25, 1872.] 

The High Court, in exercise of the powers 
conferred on it by s. 280 of the Code of Cri¬ 
minal Procedure (Act X. of 187a), aketed 
the conviction in this ca.se by the Sessions 
Judge from grievous hurt into one for mur¬ 
der, and enhanced the punishment according¬ 
ly,—Q ueen v. Suffiruddi Palwan, aa W. 
R. 5; 13 B. 1 .- R. Ap. 23. [Kemp and 
Birch, JJ. April 22, 1874.] 

Where a prisoner was chafed under ss. 
3^4) 335. and 323 of the Penal Code, and the 
jury brought in a verdict of guilty under s. 
325, heid that he was not acquitted of gdev- 
uus hurt, but found guilty of the offienoe 
described in 5. 322 with the extenuating 
circumstances which would confine the punish¬ 
ment within the limits specified in s. 335.— 
Queen r. Lukhinarmn Agooki, 23 W. R. 
6r. Jackson and MoDonell, JJ. April 8, 

'I'o make out the offence of voluntarily 
causing grievous hurt under s. 325, Penal 
Code, there must be some specific hurt 
voluntarily intlirted, and coming within some 
of the eight kinds enumerated in s. 320.— 
Qu BF.Nv. Budri Rov. 23 W. R.65 Jackson 
and .McDonell, JJ. April 23, 1875.] 

An ai'ciised struck a woman, carrying an 
infant in her arms, violently over the head 
and shoulders One of the blows felt on the 
child's head, causing death. Held that the 
.'icrnstsd had committed hurt on the infant 
under circumst.inces of sufficient aggravation 
to bring the offence within the deffnition of 
grievous hurt.— Jn re Empress v. Sauab 
Rae, 1. L R , 3 Cal. 623; 2 C. L. R. 3a 
^^Markbyand Prinsep, )J, April x8, iSyS*] 

B VOLUNTARILY caijsed hurt to N, who was 
suffering from spleen-disease, knowing him¬ 
self to be likely to cause grievous hnrtt but 
without the intention of causing death, or 
causing such bodily injury as was likely to 
cause death, or the knowledge that be was 
likely by bis act to cause death, and catned 
grievous hurt to N, from which M died. 
f/cld that B ought not to be convicted, un¬ 
der s. 304A of the Penal Code, of cattslng 
death by negligence, but, under % 395 of that 
Code, of voluntarily catiaing jpevtms hurt. 
—Emfrem e. O'Baftif, I. L. itt a All. 766 , 
[Stoart,C.J., and Spaokie, J. Mar,d, iMo*} 
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Atf, 

• Tn^ ftccBMd vme cbarg«d« under s. 149 
COobM wUIi s. 335 of tbe Fenal Code, with, 
whtte membm of an unlawful asaem- 
blVf commntiag grievoua hurt. The jury dis- 
Miiflved the evmnce as to the unlawful as- 
wmUy, but unuumoualy found two of ihe 
accttsra|uilty of grievouu hurt under s. 325 
HM that such verdict was, under s. 457 of 
tbeCode of Criminal Procedure, 1873, legally 
auatalfuible, akbough that offence did not 
form tbe subject of a separate charge. S. 457 
enables a verdict to be given on some of the 
facts which are a component part of the ori< 
ginai charge, providea that chose facts consti¬ 
tute a minor offence. It is only in a case 
where the jury are not unanimous that a Court 
may require them to retire for further consi¬ 
deration. Where a verdict U unanimous, it 
must be received by the Judge, unless con¬ 
trary to ktw. Where a Judge dissents from 
the unanimous finding of a jury given in ac¬ 
cordance with the law, the only procedure 
open to him to follow is that laid down in 
the fifth clause of s. 263 of the Code of Cri¬ 
minal Procedure (Act X. of J872/— Oovt. 
OP Bkngal V. Makamui, 1 . U. K., 5 Cal. 
871 ; 6 C> L. R. 349. 'Morris and Pnnsep, 
JJ. May 20, i88o._ 

WuVKE a perNon struck another a blou, 
which caused death without any intention of 
causing death, or of causing such bodily in¬ 
jury as was likely to raiisc death, or the know¬ 
ledge that he was likely by such act to cause 
death, but with the intention of causing 
grievous hurt, held that the offence of whu h 
such person was guilty was not the offence 
of causing death by a rash net, but the offence 
of voluntarily causing grievous hurt Ar- 
damarti v. Nagabhui^hanum Mad. H. C. 
R. 1 <9), Queen v. l*emkocf ^ ■ I'- 

Queen v, Man (5 N.-W. P 235), Empress v. 
Aetaddi Muudul (f. L. R„ 4 Cal 764), 
Mfnpress v. P'ox (I. L. R., 2 All 522), A'w- 
press Yi O'Brten 0 . I<^ R.i 2 Ail. 7^} followed. 
The offences of murder culpable homicide 
not amounting to murder, and causing death 
by a rash or negligent ai't. distinguished 
Eaipaisa v. Idu Hco. 1 . L. R., 3 All. 776. 
[Straight,]. Aug. 12. t88i.j 

A MaMBaa of an uniaw-ful assembly, some 
members of which face caused grievous 
hart, cannot lawfully be punished for the 
office of rioting as well as for the offence of 
nauBtag grievous hurt.—E mprkbs Ram 
Famtab, I L. R., 6 A 1 L 121. ^.Straight, J. 

5, i 6'<3-] Distinguished in Quem-Em^ 
press V. Sarups K I.. R., 7 All. 757, 
: and dissented from in Queen-Km^ess 
V. Biskeskar^ I. L. R„ 9 AH 645, infra. 


Thbkb persons^ who wereepoyk-ted 
riot under 9. 147 of the Penal Coda» Ck) 
of causing grievous hurt la the course of 
such riot, were respectively sentenced to six 
months' rigorous imprisooment under s. 147, 
and .three months’ rigorous imprisonmeBt 
under s. 325. Held by Petheram, C.J., and 
Straight and Tyrrell, JJ., that, inasmuch as 
the evidence upon the secord showed that 
thethfee prisoners had committed individual 
acts of violence with their own hands which 
constituted disti net offences of causing 
grievous hurt or hurt separate from, and in* 
dependent of, the offence of riot, which was 
already completed, and the fact of tbe riot 
was not an essential portion of the evidence 
necessary to establish their legal responsibi¬ 
lity under s. 335 of the Penal Code, the 
separate sentences passed under ss. 147 and 
325 W’ere not illegal. Queen-Emprees v. Earn 
I'artah il. L. R., 6 AIL ] 3 i) distinguished* 
Per Brodhurst, that the evidence showed 
that only one of the three prisoners had caused 
grievous hurt with his own hands, and 
that the others could only be properly con¬ 
victed of that offence under the provisions of 
s. 149 of the Penal Code, but that the se¬ 
parate sentences passed under ss. 147 and 325 
were not illegal. Queen<Empress \. Dungar 

Hingh i 1 L R., 7 All- 29; followed. Alhoper 
Brodhurst, J.— 111 . g of s. 235 of the Criminal 
Procedure Code does not apply merely to 
the case of persons uho in addition to the 
offence of rioting have, with their own hands, 
committed the further offences of voluntarily 
causing grievous hurt, and of assaulting a 
public servant when engaged in suppressing 
a not, and the convictions referred to in the 
illustration relate specially to convictions ob¬ 
tained under the proiisions of s. 149 of 
the Penal Code.—^)ueEN-EMPRESs v. Ram 
Sahoi*. I. L. R., 7 All. 757. ^ Petheram. CJ., 

and Straight, Brodhurst, and Tyrrell, JJ. 
May 12. 1H85.] Referred to in Queeti-P 2 iH^ 
presi \. Etsheshar, 1, L R., 9 All. 645, tn/ra / 
and approved in Qt4eeti^£mpress v. Eafus 
Puuja, ]. L. R., 17 Bom. 260, infra^ under 
1. 336. 

8. 149 of the Penal Code creates no offence, 
but was intended to moke it clear that 
an accused person whose case falls within its 
terms cannot put forward the defence that 
he did not with his own hand commit the 
offence committed in prosecution of the com¬ 
mon object of the unlawful assembly, or such 
a.s the members of the assembly knew to 
be likely to be committed in prosecution of 
that object. In prosecution of the common 
object of an unlawful assembly, M, with his 
own hand, caused grievous bnrt* M and 
other members of the assembly, as to whom 
it did not appear whether or not any of 
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tll«m perwMuil^ used force or viotace, were 
oonnittod of rioting under &, 147 and griev- 
CMI5 hurt uoder-s. 325 of Che Pen^ Code, ami 
were each sentenced to separate terms of 
imprisonment for each offence. The highest 
aggregate punishment, which was M's, was 
six pears' rigorous imprisonment, being one 
pear for rioting and five years for causing 
grievous hurt, //e/d that, assuming s. 71 
of the Penal Code to be applicable, the sen¬ 
tences were not illegal, as the combined pe¬ 
riods of imprisonment did not, in the case 
of any prisoner, exceed the maximum punish¬ 
ment of seven years' rigorous imprisonment 
which could have been awarded for the 
offence punishable under s. 325. J/e/d also 
that the riot could not in any of the cases be 
considered a part of the offence under s. 325, 
that s. 71 did not apply, and that the sen¬ 
tences were legal fj»&en’£mpp'ess v. £am 
Partab ^ 1 . L. R., 6 All. 121) dissented from. 
Queen-Emprm v. Dungar Sing L. R., 
7 All. 29), Queen-Emprei^ti v. Ram Samp (J. 
L. R., 7 All. 75 7>, Qneen v. Rubbee-oollah 
(7 W. R. 13), JjftJee Xat/i Sarkar v. ()Meen- 
Empreys ( 1 . 1 .. R., 11 Cal. 349), Queen-Em¬ 
press V. Pershad 1 1 . \. R., 7 All. 414,1, Chan¬ 
dra Kant Bhaliacharjee v. Qzieen-Empre\'^ 
(1. L R., 12 Cal. 49S), and Reg, v. Tukaya 
tin Tamana (I. L. R., 1 Bom, 214), referred 
to.— QusBN-EMi’aEss V. Bishbshar, 1. L. 
R., 9 AIK 645. Hdge, C.J., and Brodhurst, J. 
May i€, 1887 ] “ 

Thb accused were charged before a Ma¬ 
gistrate of the second class with causing griev¬ 
ous hurt as members of an unlawful assembly 
under ss. 149 and 325 uf the Penal Code. 
The evidence showed that one of the accused 
had used an axe in causing the hurt. The 
Magistrate apparently ignored this fact, and 
he convicted the aroused under s« 325 of the 
Code. The accused appealed The District 
Magistrate who heard one appeal, and the 
First’Class Magistrate who heard the rest of 
the appeals, were both of opinion that the 
offence committed by the accused was one 
of causing ^ievous hurt with a dangerous 
weapon within the meaning of s. 326 of the 
Penal Code, and as such be^-ond the |urisdic- 
tioR of the Second-class Magistrate. But 
they did not think it proper, under the circum¬ 
stances of the rase, to quash the convictions. 
The Sessions Judge, on examining the 
record of the case, was of opinion that, as 
the offence committed by the accused was not 
cognizable by the trying Magistrate, hi.s pro- 
ce^in^ were void a6 inirio under s 530 of 
the Criminai Procedure Code. He, there* 
fore, r^erred the case to the High Court, and 
recommended that the convictions under », 
325 should be set aside. Held that the pro- 
oeedinga before the Second-class Magistrate 


were not void ei aa be be 4 jM«d||e- 

tioB to try the accused for offences funislmls 
under ss* 149 snd 325 of the Mnpl Cede, 
with which they were ttfig^nally 
Held, also, that, though it was the dm 

trying Magistrate, when the evidenoe ^sdos- 
ed a circumstance of aggravation, such US 
the use of a dangerous weapon, which made 
the offence cc^nixable by a higher Court, to 
adopt the proper procedure to eend the ease 
to the higher Court, still it was not necdsaiuiy 
to quash the proceedings, as the accused were 
not in any way prejudiced, and the sen¬ 
tences were not inadequate.—QuaSN-En- 
PRESS V. Gundya, 1 . L. R., 13 Bom. $02- 
[Jardine and Candy, JJ. Jan. aS, 1889.] 

Six accused persons were charged with and 
convicted of rioting, the immmon object 
of which was causing hurt to two particular 
men. Four of the accused were also charged . 
with, and convicted of, respectively, cauring 
hurt during the riot to the two men and a 
woman, and were sentenced to separate terms 
of imprisonment under ss. 147 and 323 of 
the Penal Code. Held that the sentences 
wore legal. During the course of a riot, in 
which X was attacked and beaten by several 
of the rioters, one of them, K, inflicted griev¬ 
ous hurt on X by breaking his rib with a blow 
struck with a lathi ; K and three others of 
the rioters were charged with offences under 
ss. 147 and 325 of the Penal Code, and K 
was convicted under those sections. The 
other three were convicted under s. 147, and 
also under s. 325 read with s. lop. Separate 
sentences were passed on K and alto on the 
other three for each of the offences. Held 
that the sentences on K were legaj, but that, 
as there was nothing to show that the other 
three had abetted the particular blow which 
caused the grievous hurt, although they had 
each of them assaulted X, the conviction of 
them, under s. 325 read with s. 109, could not 
be supported.— In thb Matter oy MoHOt 
Mik V. The Qubrm-Empress and in thb 
Matter ov Kali Roy a. Thk Qitken -Em¬ 
press, I. L. R., 16 Cal. 725. [Trevelyan and 
Beverley, jj. June 12, 1889.J 

The prisoner, a fully-developed adult maft, 
was charged with causing the death of 
his wife, a girl aged about 11 yean and 3 
months, who had not attained puberty. The 
death wa.s caused by haemorrhage from a rap¬ 
ture of the vagina caused by the prisoner 
having sexual intercourse with the girl For 
the defence, it was alleged that he had had 
sexual intercourse with the ptlrl on leveril 
previous occasions without injufy to her, and 
there were circumstances In the ease which 
showed that this stas possible, and even not 
improbable, though the medk^ evUenoe mui 
to the effect that, if each intercoufse hirf 
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f9«Bwii0!lY tabfen ^plaoe, the penett^ion wAe 
{M^JieWy «ot «e teempiete or with ao much 
liesMi ^ponr u on the ooceiioti when the 
it^w^.wiwmsed. The medkat evidence was 
mtbw to the effect that the girl had not at* 

_I_I___J_!_a.__9_1- ..It-- 


* !if-^ fchi liT*a/^tr*Mn 


unfit for adxual intercourse; thati under such 
cfrcuirtstaticesi sexual intercourse between 
the prisOMr and the girl was likely to be dan> 
I^OUi to her, and to cause injunes more or 
huk serious according to the degree of pene¬ 
tration effected. The prisoner was chsu’ged 
With (a) culpable homicide not amounting to 
murto und» s. 304 of the Penal Code; {b) 
cauMng death by doing a rash and negligent 
act under s 3104A ; (r) voluntarily causing 
grievous hurt under s 325; and {d) causing 
grievous hurt by doing an act so rashly or 
negligently as to endangtsr human life or the 
personal wety of others under 9 ^38. //eid 
that, in such a case, when the girl is a wife 
and above the age of 10 years, and when there* 
fore the law of rape does not apply, it by no 
means follows that the law regards the wifi- 
as a thing made over to be the absolute pro¬ 
perty of her husband or as a perbun outside 
tbe protection of the rriminal law, that no 
hard-and-fast rule can belaid down that sexual 
intercourse with a girl under a certain ngc 
must be regarded as dangerous and piini'»h- 
able, or over that age as safe and right, but that 
each case must be judged according to its own 
individual circumstances ; that in Mit'h a rase 
the jury have to consider and say whether, 
under the particular circumstancesuf the case, 
having regard to the physical condition of 
the girl, and to the intention, the knowh-tlge, 
the degree of rashncsS or negligence with 
which the accused is shown to have acted on 


With which Courts have to do in 
whether Hindu as MahomedaSi or ttntlAvw* 
ed under British rule, has It aver bned tbe 
law that a husband has the absolute right to 
enjoy the person of his wife without reg ar d 




Em pkkss tr. H urrbb Hoh um M ytmbb, 1 . L. R., 
18 Cal. 49. [Wilson, J. July ag, 96, iffpcxj 

An accused in a trial by jury is entitled to 
the verdict of the jury on questions of fact, 
and where a verdict is vitiated owii^ to mis- 
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no option but to set aside the verdict and 
direct a re-trial. Were the Appeal Court to 
go into the facts in such a case, it would'be 
substituting the decision of the Judges of 
that Court for the verdict of the jury, who 
have the opportunity of seeing the demean* 
our of the witnesses, and weighing the evi¬ 
dence with the assistance which this affords, 
whereas the judges of the Appeal Court can 
only arrive at a decision on the perusal of 
the evidence. Makin v. Attorney^General »f 
AVff Houth li , L. R. (1894), A. C. 57. 
referred to. S. 537 of the Code of Criminal 
i'roccduro docs not warrant an Appeal Court, 
in a rase where there has been misdirection 
in a charge to a jury, going into the evidence 
with a view to decide whether there is suffi¬ 
cient evidence to justify a conviction. Under 
s. 418 an appeal in a case tried by a juiy 
lies on matters of law only, and the Appeal 
Court has no power to tiy the accused on 
matters of lact The word "erroneous'* in 
r1. (2/,) uf s. 423 must not be read as wrong 
on the facts," but must be read in connection 
With the words that follow as meaning that 
the verdict has been vitiated and rendered 


the occasion in question, he has brought 
him^lf within any of the provisions of the 
criminal law. Hcldt further, that, if the jury 
were of opinion {a} that the art of the pri- 
sono* caused the death of the girl, that is to 
s^. that the art of cohabitation on the pan 
of the prisoner had the efTect of rupturing the 
vagina, and so causing the hicmorrhage which 
led to her death; (6) that the act of coha¬ 
bitation between a fully-developed man like 
the prisoner and an immature girl like his 
wife was itself a thing likely to lend to dan¬ 
gerous consequences ; (r) that that act was one 
of inch a character as to indicates rerkic.ss 
ifidifference to the welfare of the girl or a 
want of reasonable consideration about what 
the prisoner was doing, one which the hus¬ 
band of the girl, if he bad had a reasonable 
to her welfare, and had exercised rea¬ 
sonable thought as to the act he contemplated 
dtdng, Would have abstained from doing, 
they would be justified in finding that the 
prisoner caused the death of the gin by a rash 
end oegllgent act. Under ao system of law 


bad or defective by reason of a misdirection 
or a misunderstanding of the law. Fourteen 
arcu!»ed were charged with rioting amntd 
with deadly weapons, and with murder and 
causing grievous hurt during such riot' The 
romman object alleged by the prosecoitioin 
w.ts to compel the payment of certain mon^ 
by one ot the persons of the opposite party* 
Some of the accused who admitted their 
presence at the scene of the oocurrenoe, staited 
that they had been attacked on account of an 
allegation being made that one of the oppo¬ 
site party had enticed away another's wife, 
and that they had merely acted in self-defence* 
The case was tried before a jury, and on the 
close of the case for the prosecution, tbe 
Sessions Judge, considering that poisibljrthe 
common object alleged by the prosecution 
might be considered not to have been proved^ 
amended the charge, and added an altMikative 
common object to it, ets., that the object 
the assembly was to punish one of the oppo¬ 
site party for enticing away anocho^s wm. 
There was no evidence on the record to prove 
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^K&.3^^^0SFEltCESAf^ECt2NGtHSUUMANB0Dy. [(^X¥I. 


|^.*^l|l THE MaTTKE of JoTBB GhORAEB, 
I W. R. 7. [Kemp and Glover, JJ. Aug. 

i8| 1864.3 

The offence of administering deleterious 
ten, wfkea life was not endangered, is pun- 
isliude under s. 328, Penal Code, and as 
for grievous hurt under s. 326.--Qua ex r. 
JovooPAL a//er JuNGLEF, 4 W. R. 4. [Kemp 
and Seton-Karr, JJ. Sep. 8, 1865.] 

Held that a person who placed in his 
toddy-pots juice of the milk-bush, knowing 
that, if taken by a human being, it would 
cause injury, and with the intention of there- 


\]y detecting an unknown thief who was in 
the habit of stealing the toddy from sucIi 
pots, and which to&y was drunk byj and 
caused injury to, certain soldiers who pui^ 
chased it from an unknown vendor, was 
rightly convicted, under s. 328 of the Penal 
Code, of causing to be taken an unwhole¬ 
some thing with intent to cause injury," and 
that 5.8x, which says that, “ if an act l^doike 
without any criminal intention to cause harm, 
it is not an offence," did not apply to the 
case.— Reg. «. Dhania Daji, 5 Bom. H, C. 

59 - [Newton and Tucker, JJ. July 23, 

1868.] 


of Sos. 
CegnlsaUc* 
Wamnl. 
Not kallabtt. 
Noicoaip. 


829-* Whoever voluntarily causes grievous hurt for the purpose of extort- 
Vpiunuriiy causing griev- jng from the sufFerer, or from any person mterated 
008 hurt to extort property, ^ the suiierer, any property or valuable security, or 
or to constrain to an illegal of constraining the sufferer or any person interested 
^ in such sufferer to do anything that is illegal, or which 

may facilitate the commission of an offence, shall be punished with transportation 
for life or imprisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 


lx this section the word "offenre" denotes any special or local law as defined in this 
a thing p unishable under this Code, or under C^e —S. 40, Penal Code. 


CtofSn. 

CqgnIxaUe, 

Wnnt. 

BalUbte. 

NNconp, 


to extort confession, or to 
compel restoration of pro¬ 
perty. 


880* Whoever voluntarily causes hurt for the purpose of extorting from the 
VoionUrtly causing hurt Sufferer, or From any person interested in the sufferer, 
any confession or any information which may lead to the 
detection of an offence or misconduct, or for the pur¬ 
pose of constraining the sufferer or any persem interest¬ 
ed in the sufferer to restore, or to cause the restoration of, any property or valu¬ 
able security, or to satisfy any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 


Illusiraiionz. 

(a.) A, a police-officer, tortures Z in order to induce 7 . to confess that he conamitted 
acriflM* A is guilty of an offence under this section. 

(S.) A, a police-officer, tortures B to induce him to point out where certain stolea 
property is deposited. A is guilty of an offence under this section. 

(c.) A, a revenue-officer, tortures Z in order to compel him to pay certain arrears of 
reveoae due from Z. A is guilty of an offence under this section. 

(d.) A, a zemindar, tortures a raiyat in order to compel him to pay his rent* A is 
guilty of an offence under this section. 

In this section the word " offpnee" denotes To bring a case under s. 330 of the Penal 
a thing punishable under this Code, or under Code it must be proved that the hurt to the 

special or local law as defined in thi.s complainant was caused with intent to extort 
Code.—S. 40, Penal Code. a confession of some offence or mieconduci 


* la as. 399 and 330, the word offence " denotes a thing punishable uwder this Code, 
Sfc** defined in ss. 41 and 42 of this Codie.«-»Sw a. 40 of 
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pmUaMkwtd^r^P^naiC^. TinlMC- 
tioArllMKfotis, does not npply toa case where 
tho'eoafesskm extorted had reference to a 
c^arfe of witchcraft.*->^UEEN t. Baboo 
tlooi»>Vi 13 R. 33* [Kemp and Jackson. 
JJ«. Feb. 12^ 1870.] 

A CHAROt may be made under s. 330 of 
CaustRjf hurt for the purpose of extorting in¬ 
formation which might lead to the detection 
of an offence, even if the supposed offence 
has not been committed. The offence which 
that section intended to describe is that of 
inducing a person by hurt to make a state¬ 
ment ora confession, having reference to an 
offence or misconduct; and whether that of¬ 
fence or misconduct has been committed is 
wholly immaterial.— Queen v. Nim Cuand 
MoOKEBJXE, 20 SV. R. 41. [Markby and 
Birch, JJ. June 27, 1873.] 

E B, in order to constrain his wife to 
satisfy his demand that she should return 
to his house, voluntarily caused hurt to her. 
He was convicted under s. 330 of the Penal 


Code* ffMj on a^eal, that the convictiofi ' 
under that section was 
PRESS e. Eua Boyan, 1 .14. R , ti Mad.^257. 
[Keroan and Brandt Jj. Aug. 9, 1887.] 

A FOLicEMAK who sta^s by, acquiescing 
in an assault on a prisoner jcopimitted by 
another policeman for the pufpw of extort¬ 
ing a confession, is guilty of abetment of an 
offence under s. 330 of the Indian Penal 
Code. Nothing but fear of instant death is 
a defence for a policeman who tortures any 
one by order of a superior. The maxim w- 
pondeat superior has no application in sudl 
a case. U nder the Bombay Pol ice Act (^m. 
Act IV. of 1890) every police-otHcer is bound 
to shelter a person in custody, and to arrest 
persons committing assaults likely to cause 
grievous bodily injury. If he omits to ptf- 
form this duty, he is guilty of abetment 
When the law imposes a duty to act on a 
person, his illegal omission to act renders 
him liable to punishment.*^UBlN-£HFRBss 
V. L.atifkhax, I. L. R., 20 Bom. 394. 
[Jardine and Ranade. JJ* Mar. 12, 1895.] 


881* Whoever voluntarily causes grievous hurt for the purpose of extort- ct of Ses. 

Voluotarily causing ffriev- ‘"g ffom the Sufferer, Or from any person interested 
ous hurt to extort confession, in the sufferer, any confession or any information H^baiiaUc. 

which may lead to the detection of an offence 
prope y. misconduct, or for the purpose of constraining the 

sufferer or any person interested in the sufferer to restore, or to cause the 
restoration of, any property or valuable security, or to satisfy any claim or 
demand, or to give information which may lead to the restoration of any proper¬ 
ty or valuable security, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to ten years, and shall also be liable to fine. 


In this section the word offence" denotes any special or local law as defined in this 
a thing punishable under this Code, or under Code.—S. 40, Penal Code. 


382. Whoever voluntarily causes hurt to any person being a pnbUc ct. of Sei*. 

Vohmtarity causing hurt servant in the discharge of his duty as such public 
to daer public servant from servant, or with intent to prevent or deter that j^rson ciuiT 
**** or any other public servant from discharging du^ vSnStJ*** 

-as such public servant, or in consequence of anything done or attempted to be 
done by that person in the lawful discharge of his duty as such public servant 
shall be punished with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Eight persons, who were charged with a servant from his duty (ss. 332 and 333}. The 
number of others, were tried on various common object set out in the charge was “to 
charges consisting of rioting armed with resist the execution of a decree obtained by 
deadly weapons (s. 148, Penal Code), assault- Suresh Chunder Deb against Shaik Ali Yar 
ing or obstructing a public servant when sup- in the Court of the Second Subordinate Judn 
pressing a riot (s. 15a}, and voluntarily cans- of Alipore, dated 30th April 1891, and aCo 
mg httit and grievous hurt to deter a public by means of criminal force, or show of crinii* 


^ la s* 331 the word “ offence “ denotes a thing punishable under this Codc^ or 
under any spedid or local law as defined in ss« 41 and 42 of this CQde.-«See s. 40 of this 
Code, sf^a. 
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Ct. of Ses* 
Cognizable. 
Warrant. 
Not bailable. 
Not comp. 


Any Mag 

BailaUe. 

Comp. 


Ct. of Sea.) 
Ann. Mitf.t 
or Mag. oi lat 
or and claw. 
Cognisable. 
Sammona. 


CeBm.w1iea 
pcrmiMion 
logireo by 
Cont before 
wUdi pro* 
iwatlon la 


Sics. 333-335,] OFF&NCES APFECtlNG tHE tilfMAH BODy, CCHtf.KVl, 

nai forcei to overawe the members of the (3} that the cumulative sentences under t. 14B 
poHoe-force in the execution of their lawful and ss. 332 and 333 were illegal m so far as 
powers as poIicfrofRcers,” and it was held they exceeded the maximum sentence pro- 
that resistance to the police was one of the vided for either of the offences. n 

component parts of the offence of rioting regards (1), that, as resistance to the police 
charged. At the trial in the Court of Session was one of the romponent parts of the offence 
all eight accused were convicted of the offence of rioting of which the accused were convict- 
charged under s. 14S, and each was sentenced ed and sentenced to the maximum punish- 
to the maximum punishment allowed under ment provided by s. 14S, ai d having regard 
that section, e/s., three years' rigorous im- to the provisions of s. 71, the additional sen- 
prisonment. Seven out of the eight were tences under s. 152 were illegal. /fcW, fur- 
convicted of offences under s. 152, and sen- ther, that s. 152 contemplates an assault or 
tenced each to an additional term of two obstruction to some particular public servant; 
years’ ri^rous imprisonment for those of- and that, as the charge against the accused 
fences. Two out of the seven accursed were as framed was merely to the effect that they 
further convicted of offences under s. 332 of assaulted and obstructed members of tht p(dice 
the Penal Code, the hurt therein charged being force in the disch.*]rge of their duties, &c., the 
caused to police-officers engaged in suppress- conviction under that section could not be 
ing the riot, and each sentenced to a further upheld. Held, regards (2), that separate 
additional term of two years’ rigorous impri- sentences under s. 152 and ss. 332 and 333 
sonment for that offence. The eighth accused were illegal, as the hurt inflicted on the 
who was not convicted of an offence under s. police-officers was the violence used towards 
152 was convicted ot an offence under s. 333, them which constituted the essence of the 
the grievous hurt being similarly caused to a offence under s. 152. Held^ as regards (3), 
police-officer, and for that offence was sen- that the separate sentences passed under s. 
tenced to five years' rigorous imprisonment 148 and ss. 332 and 333 were not illegal, 
in addition to the sentence of three years pass- there being nothing in s. 71 of the Penal Code 
ed on him under s. 148. It was contended which limits the amount of punishment that 
on appeal—(i) that the sentences passed un- may be imposed for these offences.—F xrA- 
der s. 15a in addition to those under s. 148 s.\t v. Quf.kk-Empres.s. I. L. K , 19 Cal. toj. 
were ill^l; (2) that separate sentences un- [^Be\^erley and Ameer Ali| JJ. Nov. 9,1891.] 
der 5. 152 and ss. 332 and 333 were illegal; 

883. Whoever voluntarily causes grievous hurt to any person being a 
Voluntarily causing griev- public servant in the discharge of his duty as such 

oushurt to deter public ser- public servant, Of witli intent to prevent or deter that 
vant from his duty. person Of any other public servant from discharging 

his duty as such public servant, or in consequence of anything done or attempt¬ 
ed to be done by that person in the lawful discharge of his duty as such public 
servant, shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

884. Whoever voluntarily causes hurt on grave and sudden provocation,* 
Voluntarily causing hurt be neither intends nor knows himself to be likely 

on provocation. to cause hurt to any person other than the person 

who gave the provocation, shall be punished with imprisonment of either dea- 
cription for a term which may extend to one month, or witli fine which may ex¬ 
tend to five hundred rupees, or with both. 

Causing hurt on grave and sudden provu- v. Biiai.a CitruA. 1 Rom. H. C. R. 17. 
cation to the person giving the provocation iSauH.se, C.J., and Forbes and Tacker, JJ. 
is chargeable as an offence under s. 334, and July 29, i863.'j 
not under s. 324, of the Penal Code.—R bg. 

885. Whoever “ voluntarilyf causes grievous hurt on grave and sudden 
Voluntarily causing griev provocation, { if he neither intends nor knows him- 

ous hurt on provocation. self to be likely to cause grievous hurt to any person 

* As to provocation, see explanation to s. 335, infra. 

t In 8. 33.1;, the word quoted has been inserU^ by the Indian Penal Code Amend* 
menl Act (vllL of 1882), s. 8. 

\ As to provocation in s. 335, see explanation to it next following. 
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trthtir than Ae person who gave the provocation, aball be punished with 
eonment of either description for a term which may extend to four years. Of 
with fine which may extend to two thousand rupees, or with both. 

Explanahon .—The last two sections are subject to the same provisos as 
exception /, section 300 . 


A PERSON who, by a single blow with a 
deadly weapon, ^Us another entering at dead 
of flight into a dark r om, where he and his 
wife were sleeping separately for the purpose 
of having criminal intercourse with her, held 
guilty of causing grievous hurt on grave and 
sudden provocation.— QrRBN v. Ciiulll'n- 
DEt PoRAMANiCK, 3 W. R. 55* ^Kemp and 
Seton-Karr, JJ. July 2fi, 1865.] 

The amount of punishment fur cutting off 
a wife's nose for intriguing with another man 
depends on the lime ‘of the commission of 
the grievous hurt, wIm-IHit, at the instant or 
long after, the husband fciind himself dis¬ 
honoured.— Queen t. Sui.amui' Russooa. 4 
\V. R. 17. [^Glover, J. Oct. 24, 1865.' 


Causing grievous hurt on grave and Sad¬ 
den provocation is punishable under s. 335 
of the Penal Code without any intention or 
knowledge of likelihood of causing such hart. 
—Queen v, Umbic.a Tantinee, 4 W. R. 21. 

Loch and Glover. JJ. Nov. 7, 1865.] 

Where a prisoner was charged under the 
Penal Code, ss. 304, 325, and 323, and the 
jury brought in n verdict of guilty under s. 
325, held that he was not acquitted of griev¬ 
ous hurt, buL found guilty of the offence de- 
siTibcd in s 322, with the extenuating circum¬ 
stances which wuuld confine the punishment 
within the limits specified in s. 335.-*QliRBN 
V . Ll'KHInakain Agooki, 23 W. R 61. [Jack- 
son and McDuncll, JJ. April 8, 1875.] 


886 . Whoe\'er does any act so rashly or negligently as to endanger human 
Act endangering hfe or bfe or the personal safety of others shall be punished 
personal bafety of others. with imprisorimeiU of either description for a ^®*'**^ Nbt comp, 
which may extend to three months, or with fine which may extend to two hundred 
and fifty rupees, or with both. 


Boatmen, who ply an unseaworthy vessel, and nul unders. 336 .—-Reu.v KhodaIaota, 
whereby the lives of passengers for hire are i Bom. H. C. R. 137. Couch, 

endangered, should be charged nnder s. 2S2, Jj. j.*in. 8, 1864.] 


387. Whoever causes hurt to any person by doing any act so rashly or 
Causing hurt by act endsn- negligently as 10 endanger human life or the personal 
gering life or personal safety safety of Others shall be punished with imprisonment 
of others. qJ either description for a term which may extend to 

six months, or with fine which may extend to five hundred rupe.s, or with both. 


S. 304A of the Penal Code does not apply 
to a case in which there has been the volun¬ 
tary commission of an offence against the 
person, if a man intentionally commits such 
an offence, and consequences beyond his im¬ 
mediate purpose result, it is for the Court to 
determine how far he can be held to have 
the knowledge that he was likely by such 
art to r.ause the actual result; and, if such 
knowledge can be imputed, the result is not 
to be attributed to mere rashness. If it can¬ 
not be imputed, still the wilful offence does 
not take the character of rashness, because its 


consequences have been unfortunate. Acts, 
probably or possibly involving danger to, 
other.s, but which in themselves are not of¬ 
fences maybe offences unders. 335.337.338, 
or 304A if done without due care to gu^ 
against dangerous con.sequences. Acts, which 
are offences in themselves, must be judged 
with regard to the knowledge, or means of 
knowledge, of the offender, and placed in 
their appropriate place in the class of offences 
of the same character.— Empress v.Ketabdi 
Munoul, I 1 - R., 4 Cal. 764; aC L R.507. 

' Ainslie and Broughton, J J. Feb. 26,1879.3 


Prtm, Mtti 
or Mag. of xft 
or snd claao. 
Cognizable. 
SummooB* 
Bailable. 
Comp, when 
permittioo 
II given by 
Cmrt before 
which prose* 
‘cutioii IS 
pending. 




888 . Whoever causes grievous hurt to any person by doing any act 10 
iusiog grievous hurt by rashly or negligently as to end^ger human life or 


Ditto. 


,Wtt eadangwing life or per' 
Bonal safety of others 


the persona] safety of others shall be punished with 
imprisonment of either description for a term whicb 
may extend to two years, or with fine which may extend to one thousand rupees, 
or with both. 
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, Bsfemoant was 4;onvicted under s. 338 of 
Penal Code of causin? grievous hurt. 
The mdence showed that the defendant was 
b^g driven in a carriage to her house 
through the streets of the town between the 
hours of 7 and 8 p.m. ; that the carriage was 
being driven at an ordinary pace and in the 
middle of the road; that the night was dark 
and the carriage without lampS} but that the 
horse-keeper and coachman were shouting 
out to warn foot-passengers; that the defend- 
ant'a caniage came into contact with the 
complainant's fatheri an old deaf man ; and 
that complainant's father was thereupon 
knocked down, run over, and killed, hnld, 
upon a reference, that the question for the 
Court was, whether there was any evidence 
that the death of the deceased was induced 
by an act negligently and rashly directed by 
the accused, and that there was no sucti 
evidence. The conviction was accordingly 
quashed — Pro , Aug. 17,1871,6 Mad. H.C 5 . 
K. Ap. 31. 

S. 304A of the Penal Code does not apply 
to a case in which there has been the vol¬ 


untary commission of an oSence the 

person. If a man intentionally commits 
such an offence, and consequences beyond his 
Immediate purpose result, it is for tie Court 
to determine how far he can be held to have 
the knowledge that he was likely by such 
act to cause the actual result ; and, if such 
knowledge can be imputed, the result is not to 
be attributed to mere rashness. If it cannot 
be imputed, still the wilful offence does not 
take the character of rashness, because the 
consequences have been unfor^nate. A£is, 
probably or possibly involving dang^ to 
others, but which in themselves are not 
offences, may be offences under s. 336, 337, 
338, or 304A if done without due care to guard 
against dangerous consequences. Acts, which 
are offences in themselves, must be judged 
with regard to the knowledge, or means of 
knowledge, of the oitender, and placed in 
their appropriate place in the class of offences 
of the same character.— Empress v. Ketabdi 
Mundul, i. L. R., 4 Cal. 764 ; 2 C. L. R. 
507. [Ainslie and Broughton, JJ. Keb. 26, 
1879.] See the rase of {)ueen-Empress v. 
Httrree Mohun Mythec^ 1 . L. R., iS Cal. 49. 


Of Wrongful Restrain r and Wrongful CoNFmsMBNT.* 


REPORT OF THE INDIAN LAW COMMISSIONERS ON WRONGFUL RESTRAINT AND WRONGFUL 

confinement. 


Bv wrongful restraint we mean the keep¬ 
ing a man out of a place where he wishes to 
be, and has a right to be. Wrongful con¬ 
finement, which IS a form of wrongful re¬ 
straint, is the keeping a man within limits 
out of which he wishes to go, and has a 
right to go. 

The offence of wrongful restraint, when 
it does not amount to wTongful confine- 
ment, and when it is not accompanied with 
violence, or with the causing of bodily hurt, 
is seldom a serious offence, and we propose, 
therefore, to visit it with a light punishment. 

The offence of wrongful confinement may 
be also a slight offence. But, when attended 
by aggravating circumstances, it may be one 
of the most serious that can be committed. 

One aggravating circumstance is the du¬ 
ration of the confinement. Confinement for 
a quarter of an hour may sometimes be a 
mere frolic, which would deserve only a no¬ 
minal punishment, which, indeed, might be 
so harmless as not to amount to an offence. 
But wrongful confinement continued during 
many days will always be a most serious of¬ 


fence. We have attempted to frame the biw 
on this subject in such a manner as to give 
the offender a strong motive for abridging 
the detention of his prisoner. Another ag¬ 
gravating circumstance is the circumstance 
that the offender persists iq wrongfully con¬ 
fining a person notwithstanding an order 
issued by a competent authority for the li¬ 
beration or production of that person The 
mode in which these orders are to be Issued 
will be set forth in the Code of Procedure. 
A third aggravating circumstance Is the 
circumstance that the offender uses crimi¬ 
nal confinement for purposes of extortion. 
For all these aggravated forms of Wrongful 
confinement, we have provided severe pun¬ 
ishment. 

We have also provided a separate punish¬ 
ment for a person who, while detaining an¬ 
other in wrongful confinement, omits to sup¬ 
ply his prisoner with every thing necessary 
to health, ease, and comfort. The effect of 
this provision is that a person who wrong¬ 
fully confines another will be answerable for 
any bodily hurt which he may cause by wrong¬ 
fully omitting so to supply his prisoner. 


* As to the application of ss. 347 and 348 to offences under special or local lavrS| 
see a. 40, lupra. 
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88 ft Whoever voluntarily obstructs any person, so as to prevent that pet* 
Wrongfal restraint. proceeding in any direction in vhich that 

person has a right to pioceed, is said wrongfully to 
restrain that person. 

Exception^—Tht obstruction of a private way over land or water, which a 
person, in good faith, believes himself to have a lawful right to obstruct, is not 
an offence within the meaning of this section. 


JlUi^iration^ 

A obstruct a path along which Z has a right to pass, A not believing io good faith 
that he has a right to stop the path. Z is thereby prevented from passing. A wroog- 
fttily restrains Z» 


Where a police-officer refused to let a 
person go home until he had given bail, he 
was held to have been guilty of wrongful re¬ 
straint under s. 339 of the Penal Code.— Sheo 
Sarun Sahai V. Mahomed Fazil Kha.v, 10 
W. R. 20. [Loch and Glover, JJ. July 17, 
1868.] 

Malice is not an essential ingredient in 
the offence of wrongful confinement ' as 
defined by s. 340 of the Penal Code. The of¬ 
fence is complete when a person is wrongfully 
restrained in such a manner as to be prevent¬ 
ed from proceeding beyond certain circum¬ 
scribing limits. And a person is wrongfully 
restrained when he is voluntarily obstructed 
so as to be prevented from proceeding in any 
direction in which he has a right to proceed. 
The accused, as abkari-inspector, visited a 
toddy-shop where the complainant and one 
Dhanjibhai were employed as agents for the 
sale of toddy Having reason to suspect that 
an offence under the Abkari Act (Born. Act 
V, of 1878) had been committed, the accused 
made an inquiry, in the course of which the 
complainant made certain statements impli¬ 
cating his fellow-servant. The accused there¬ 
upon resolved to prosecute Dhanjibhai, and 
make the complainant a witness in the case. 
In order to prevent him being tutored, the 
accused ordered his sepoy to bring the com¬ 
plainant to his camp, and there detained him 
during the night, and, on the following morn¬ 
ing, sent him in charge of a sepoy to a 
Magistrate’s Court, where the complainant 
repeated the statements made by him before 
the accused. He was then allowed to go away. 
The accused prosecuted Dhanjibhai, and, 
in the course of his trial, admitted in his de¬ 


position that he had ordered his sepoy to bring 
the complainant to his camp, and had detain¬ 
ed him there during the night. After the 
termination of Dhanjibhai's trial, the com¬ 
plainant charged the accused with wrongful 
confinement under a. 342 of the Penal Code. 
The accused pleaded that the complainant 
had voluntarily come to his tent to nave his 
^tatcments reduced to writing, and that he 
had, of hi<( own accord, stopped in his camp 
during the night. The trying Magistrate 
held this plea proved, and discharged the ac¬ 
cused under s 253 of the Code of Criminal 
Procedure (Act X. of 1882). The Sessions 
Judge held that, though the accused had de¬ 
tained the complainant in his camp during 
the night, still he was not guilty of any 
offence underthe Penal Code, as he had acted 
without malice, and to the best of his j udg- 
ijienL He, therefore, declined to interfere, 
or order any further enquiry. Ueldf by the 
High Court on revision, that the trying Ma¬ 
gistrate had wrongly omitted to take into 
consideration the admissions made by the 
accused in his deposition in Dhanjibhai's 
case Those admissions had an important 
bearing on the present case. They were ad¬ 
missible in evidence against the accused, and, 
as they were left out of consideration, the 
inquiry wns necessarily incomplete and im¬ 
perfect. Further inquiry was, therefore, 
ordered. The mere circumstance that the 
accused had acted without malice, and to the 
best of his judgment, did not protect him, if 
his art otherwise satisfied the definition of 
s 340 of the Penal Code.—D hania v. F. L. 
Clifford, 1 . L. R., 13 Bom. 576. [Birdwood 
and Jardine, JJ. Nov. 19, 1888.] 


840- Whoever wrongfully restrains any person in such a manner as to 
^ prevent that person from proceeding beyond certain 
Wrongful con nemen . circumscribing limits is said “ wrongfully to confine 
that person. 

/Uusiraiions, 

(a.) A causes Z to go within a waited space, and locks Z in. Z is thus prevented 
from proceeding in any direction beyond the circumscribing line of wall. A wrongfully 
confines Z. 
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BiUaUe. 

Comp. 


(^} A pUcM mcB with fire^anns it the ontleta of a buildiD^i and tella Z that thagr will 
dre at Z if Z attempts to leave the building. A wrongfully confines Z. 


By English law, to constitute the injury of 
false imprisonment, two points are requisite: 
(i) the detention the person, and (2) the 
unlawfulness of such detention. Every con¬ 
finement of the person is an imprisonment, 
whether it be in a common prison, or in a 
private house, or in the stocks, or even by 
forcibly detaining one in the public streets. 
Unlawful or false imprisonment consists in 
such confinement or detention without suffi¬ 
cient authority; false imprisonment also may 
arise by executing a lawful warrant or process 
at an unlawful time, as on a Sunday.— 
Black, Com., vol. 3, p. 136. 

The plaintiff, accused of a certain offence 
for which he was not arrestable without 
warrant, received a letter from the District 
Superintendent of Police, directing him to 
proceed to Russulkonda to present himself 
before a Magistrate. Two constables were 
directed to accompany him to prevent him 
from speaking to any one. They, in fact, 
accompanied him to the place. The High 
Court held that this amounted to wrongful 
confinement, and awarded Rs, 200 damages 
with costs to be paid by the District Superin¬ 
tendent of Police.— Paraxkusam Narasava 
Paktulu V. Captain R. A. C. Stl'art, 2 
Mad. H. C. R. 396. [Holloway and Innes, 
JJ. May 27, 1865.] 

Malice is not an essential ingredient in 
the offence of “wrongful confinement" as 
defined by s. 340 of the Penal Code. The 
offence is complete when a person is wrong¬ 
fully restrained In such a manner as to he 
prevented from proceeding beyond certain 
circumscribing limits. And a person is 
wrongfully restrained when he is voluntarily 
obstructed so as to be prevented from pro¬ 
ceeding in any direction in which he has a 
right to proem. The accused, as abkari- 
inspector, visited a toddy-shop where the 
complainant and one Ohanjibhai were em¬ 
ployed as agents for the sale of toddy. Hav¬ 
ing reason to suspect that an offence under 
the Abkari Act (Bom. Act V. of 1878) had 
been committed, the accused made an in¬ 
quiry, in the course of which the complainant 
made certain statements implicating his fel¬ 


low-servant. The accused thereupon re¬ 
solved to prosecute Dhanjibhai, and make 
the complainant a witnes.s in the case. In 
order to prevent him being tutored, the ac* 
cused ordered his sepoy to bring the com* 
plainant to his camp, and there d^ined him 
during the night, and, on the following morn¬ 
ing, sent him in charge of a sepoy to a Ma¬ 
gistrate's Court, where the complainant 
repeated the statements made by him before 
the accused. He was then allowed to go 
away. The accused prosecuted Dhanjibhai, 
and, in the course of his trial, admitted in his 
deposition that he had ordered his sepoy to 
bring the complainant to his camp, and had 
detained him there during the night. After 
the termination of Dhanjibhai's trial, the com¬ 
plainant charged the accused with wrongful 
confinement under s. 342 of the Penal Code. 
The accused pleaded that the complainant 
held voluntarily come to his tent to have his 
statements reduced to writing, and that he 
had, of his own accord, stopped m his camp 
during the night. The tiying Magistrate 
held this plea proved, and discharged the 
accused under s. 253 of the Code of Criminal 
Procedure (Act X. of 1882). The Sessions 
Judge held that, though the accused had de¬ 
tained the complainant in his camp during 
the night, still he was not guilty of any of¬ 
fence under the Penal Code, as he bad acted 
without malice and to the ^st of his judg¬ 
ment. He. therefore, declined to interfere, 
or order any further enquiry Held by the 
High Court on revision, that the trying Ma¬ 
gistrate had wrongly omitted to take into 
consideration the admissions made by the 
accused in his deposition in Dhanjibhai’s 
case. Those admissions had an important 
bearing on the present case. They were ad¬ 
missible in evidence against the accused, and, 
as they were left out cf consideration, the 
inquiry was necessarily incomplete and im¬ 
perfect, Further inquiry was, therefore, 
ordered. The mere circumstance that the 
accused had acted without malice, and to the 
best of his judgment, did not protect him, if 
his act otherwise satisfied the definition of s. 
340 of the Penal Code.^DHANiA v. F. L. 
Clifford, I. L R., 13 Bom. 376. [Bird- 
wood and Jardine, JJ. Nov. 19, 1888.] 


841. Whoever wrongfully restrains any person shall be punished with 
Punishment for wrongful Simple imprisonment for a term which may extend to 
restraint. One month, or with fine which may extend to five 

hundred rupees, or with both. 


Whub the accused prevented the com- a sum of money on a false plea, hdd that the 
pUinants from proceeding in a certain direc- accused were guilty of wrongful restraint, 
rion with their carts, and exacted from them and not of thm.^-^jowAHiR Shah e. Gw- 
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dkAu^Chowpott, t o W. R. 3^. [Jacicson 

and Hothouse, JJ. Sep, pj i8^] 

Whbki complainant bad, for the purpose 
of removal, placed certain goods upon a cart, 
and accoBcd came and unyoked the bullocks, 
and turned the goods off the cart on to the 
road, and complainant thereupon went away 
at once, lisaving them there, Md that, under 
these circumstances, a conviction under 
s. 341 of the Penal Code could not be sus¬ 
tain^, but that there was such “ mischief" 
as to bring the offence within s, 425, Held, 
also, that s. 425 docs not necessarily con¬ 
template damage of a destructive character. 
It requires merely that there should be an 
invasion of right, and diminution of the 
value of one’s property, caused by that inva¬ 
sion of right, which must have been con¬ 
templated by the doer of it when he did it. 
—In thb Matter of Juggeswar Dass; 
JuoGBswAR Dass t . Ko\lash Chunder 
Chatterjbb, 1 . L.. R., 12 Cal. 55. fOarth, 
C.Jm and Pnnsep, Wilson, Field, and 
O'Kinealy, JJ. Sep. 4, 1885.] 

Where an accused person alleges that nn 
offence with which he is charged has been 
compounded so as to take away the jurisdic¬ 
tion of the Criminal Courts to try it, the onus 
IS on him to show that there was a composi¬ 
tion valid in law. M, a European British sub¬ 
ject, charged with the compoundable offences 
of wrongful restraint and wrongful conBnc- 
ment of coulies employed on a tea garden of 
which he was the manager, pleaded that the 
Magistratehad no jurisdiction to try the cases, 
as they had been compounded by the com¬ 
plainants. The alleged compromise consist¬ 
ed in a Bengali paper signed by the coolies, 
stating that they made rosinama “ (com¬ 
promise) "of the case of their own accord." 
and a paper in English signed by M, these 
papers being given to the District Superin¬ 
tendent of rolice, who had investigated the 
complaints, and who stated that he asked the 
coolies as to the contents of the Bengali paper, 
and th^ said that they had signed it volun¬ 
tarily, and stated its purport; and that one of 
them said in the presence of the others that 
it was ^rattfiamn, G, one of the coolies, also 
wrote on the paper the words in UrWa, " I 
will not carry on the c.isc." The Bengali 
paper was written by the darogah of the police 
station in presence of M. The paper signed 
by M was as follows: I hereby agree with 
these Gan jam people that there shall be no 
legal proceedings of any kind taken against 
them with the exception of those who have 


not completed their* agMoments. Th»y 
whose agmm^nts have not been completedt' 
proceedings wfU be taken against them 
22nd May, if they have not returned to the 
garden before then.*' Neither of the papws 
were explained to G, so as to make them in¬ 
telligible to him; for, though the Bengali 
paper was read out, G did not understand that 
language. G was one of the coolies who had 
completed his agreement with M- Hold for 
Prinsep, J.; The compounding of an offence 
signifies that the person against whom the 
offence has been committed has received some 

f ratification to act as an inducement for his 
esiring to abstain from a prosecution; here 
there was no forbearance on the part of M to 
proceed against G, who had served out the 
term of his engagement, and, therefore, there 
was no consideration for the agreement to 
compound. Having regard, moreover, to the 
ignorance and inferior intelligence of G» it 
was of vital importance for M to show what 
led to the alleged agreement, and how it 
that the darogah was instrumental to it, 
which he had not done. For Trevelyan, j. : 
Compounding an offence supposes an ar¬ 
rangement by which the parties have settled 
their differences, and, in the more usual ac¬ 
ceptation of the term, implies that the prose¬ 
cutor has received some consideration or gra¬ 
tification for dropping the prosecution. Al¬ 
though the provisions of the Contract Act 
may not apply, the proof of the arrangement 
must be similar to that which the Court re¬ 
quires for the proof of any agreement which is 
in issue; and, unles.s it appears that the parties 
were free from influence of every kind, and 
were fully aware of their respective rights, it 
would be impossible to give effect to a so- 
railed arrangement or composition. Having 
regard to the fact that the writer of the 
Bengali agreement had not been called, and 
that the contracting parties were, on the one 
side, ignorant coolies, strangers to the land, 
and to the language in which the document 
was written, and on the other a European of 
some education, assisted by his Bengali clerk, 
and having also the assistance of the poUcc, 
it was not proved that G knew what he was 
about and was fairly contracting. Heldy there¬ 
fore, by the Court that there was, under the 
circumstances, no compounding of the offen* 
CCS with which M was charged valid in law 
such as to deprive the Magistrate of jurisdic¬ 
tion to try them.—M urrav e. The QueHn- 
Empress, I.L.R..2iCal.i03. [Prinsepand 
Trevelyan, JJ. June 28, 1893.] 


842* Whoever wrongfully confines any person shall be punished vlth prw. 
Pa««bnie.t foe wro«glul imprisonmwt of either description for a 
cQn6Min«Bt. may extend to one year, or with fine which may 

extend to one thouiend rupees, or with both* muw.. 
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Held by the majority of the Court ^Kemp, 
J., dissenting) that the prisoners were rightly 
convicted of wrongful confinement of a wo¬ 
man, the facts of the case showing that she 
never went willingly to the house of the pri- 
sonersp and was not a willing inmate while 
she was there.— v. Ameer Dara/, 4 
W. R. 3. [Kemp and Seton-Karr, Jj, Sep. 
7 , 18^50 

The time during which a party is kept in 
wrongful confinement is immaterial, except 
with reference to the extent of punishment. 
In no case is a pohce-officer justified by s. 
152, Code of Criminal Pro»'edure 1 Art XXV. 
of 1861), in detaining a person for a single 
hour, except upon some reasonable ground 
justified by all the circumstances of the case. 
—Queen v. SuraosuNao Ghos^ui, 6 VV. 
R. 68 . [Kemp and Markby, jJ Dec. 10, 
1886.] 

The High Court declined to interfere with 
an order of a Deputy Magistrate discharging 
an accused without trial 111 a case under s. 
342 of the Penal Code, because the complain¬ 
ant and his witnesses were nut present — 
isANTOO Mundle V. Abdool Bis^VAS, IJ W, 

35 i 7 L. R. 8n. ^Loch and Hobhouse, 
JJ, Mar. 2, 1870.J 

Four persons, two of them polire-ions- 
tables and two vtUage-officers, were convicted 
of wrongful confinement and abetment there¬ 
of. The defendants, the village-officers, mali¬ 
ciously directed the arrest of certain persons 
for resisting the detention of certain pigs 
found trespassing, a good conviction. 

—Pro., June 13, 1873, 5 Mad H C. R. Ap 
34 - 

lx a rase of a police-officer charged under 
s. 342 of the Penal Code, where there was no 
malice, no intention of doing an act of the 
nature spoken of in s 339 or 340, and no 
voluntary obstruction or restraint, though 
there was probably excessive and mistaken ex¬ 
ercise of powers not civilly excu.sable in a 
police-officer, the facts were held not to 
amount to the criminal offence of wrongful 
restraint.—/x the Matter ofHudrooi. Hos- 
SEiN, 24 W. R. 51, Jackson and McDonell, 
JJ. Sep. I, 1875.;, 

S. 54 Criminal fVocedure Code lAct 
X. of 1882J authorizes the arrest by the 
police, not only of persons against whom a 
reasonable complaint has been made or a rea¬ 
sonable suspicion exists of their having been 
concerned in a '* cognizable offence," but also 
of persons against whom credible mforma- 
ttonlo that effect has been received. 5>w- 
We.—Where the arrest is legal, there can be 
no guilty knowledge “ superadded to an ille¬ 
gal act,’^ such as it is necessary to establish 
Ejgalnst the accused to justify a conviction 


under a. 220 of the Penal Code. It w only 
where there has been an excess, by a police- 
officer, of his legal powns of arrest^ that U 
becomes necessary to consider whether ho 
has acted corruptly or maliciously, and with 
the knowledge that he was acting contrary to 
law.—- 'Queex-Kmvkess v. Am arsang JarfiA, 
1 . L. R., 10 Bom. 50O'. [Birdwood and 
Jardine, JJ. Dec. 7, 1885*] 

On the 29tb December 1887 the accused, a 
police-constable, was on duty at a temporary 
pONt near the Arthur Crawford Market. His 
turn of duty lasted from 4 to 7 A.M. Between 
6-30 and 7 A.M., he saw the complainant car¬ 
rying under hts arm three pieces of cloth. 
Suspecting that the cloth was stolen property, 
he went up to the complainant, and question¬ 
ed him. In answer to one cf the questions, 
the coniplainanr stated that the cloth was 
made in England. The accused, noticingthat 
each piece bore Gujarathi marks, and not 
knowing that such marks are placed on 
Engh.sh-made goods, concluded that thi^ state¬ 
ment was false, and that the cloth had been 
\tulen. He took hold of one of the pieces of 
(loih tn order to examine it more closely. 
The complainant objected to this, and there 
was a scutfie between them for the possession 
of the doth. The accused then arrested the 
complainant, and took him to a European 
inspector, to whom he stated the facts, alleg¬ 
ing that he had arrested the complainant, bi^ 
cause he had as>aijltt‘d him. The inspector^ 
seeing that the complainant was an old isan, 
and, on the I'ucu.sed saying be was not hurt, 
It't the complainant go. The complairant 
then lodged a complaint before the Acting 
Chief Presidency Magistrate, charging the ac- 
cu.sed with wrongful reiitraint and wrongful 
confmement. ofienec-s punishable under ss. 

341 and 342, re.sjiectjvelv of the Penal Code 
'.Act Xl.V- of 1^0). 'fhe defence was that 
the complainant had assaulted the accused, 
and had been, on that account, arrested and 
kept in confinement until released by the In- 
apentur of police. The Magistrate found that 
there was no justification for the suspicion 
which the accused professed to entertain ; that 
there were no reasonable grounds for ques¬ 
tioning the complainant about the cloth in his 
possession; and that the scuffle was caused 
Solely by the action of the accused in treating 
the complainant, without any valid reason, as 
a suspected thief. T'he Magistrate convicted 
the accused of wrongful confinement urder s. 

342 of the Penal Code (Act XLV. of i860}, 
and sentenced him to four months' rigorous 
imprisonment. //M by the High Court, that 
the conviction was wrong. The accused hav¬ 
ing, under the circumstances of the case, an 
honest suspicion that the cloth in the potsea- 
sion of the complainant was stolen property. 
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wa» jttfdfiad id putting queationa to the coni' 
plainant, the anpwera to which might clear 
away hia suspicions, and, having received an¬ 
swers which were not, in hia opinion, aatia- 
factoffj, hearted undera^offd*>fde belief that he 
Was legally justified in detaining what he sus¬ 
pected to be stolen property, 'i'he putting of 
questiODs to the complainant, not for the pur¬ 
pose of causing annoyance or from idle curio¬ 
sity, but in oraer to clear up his suspicions, 
was an indication of good faith, as defined 
in 9. 5a of the Penal Code (Act XLV. of 
i860). He was, therefore, protected by a, 79 
of the Code. Even though the act of the ac¬ 
cused in detaining the cloth might not have 
been strictly justifiable by law—that is, even 
though there might not have been a complete 
basis of fact to justify a reasonable suspicion 
that the cloth was stolen property —still the 
complainant had no right of private defence 
under s. 99 of the Code, as the accused was a 
public servant acting in good faith under 
colour of his office, and his act was not one 
which caused the apprehension of death or of 
grievous hurt. I'he complainant wa.s not 
justified in refusing to allow the accused to 
inspect the cloth, in snatching it from his 
hands, and in scuffling with him He was, 
therefore, legally arrested, under s. 54, cl. (Jf). 
of the Criminal Procedure Code (Act X. of 
i 88 :»), for obstructing 3 pohre-officer while 
acting in the execution of his duty. Uelii, 
also, that the High Court wtlt exercise its 
powers under ss 435 and 439 in the interests 
of justice in eaceptionaJ cases, as where the 
enquiry in the lower Court has been faulty. 
—BHAWOoJivAjir. Ml’IjiDayai., 1 . L. R,. 12 
Bom. 377. f Birdwood and Parsons, JJ. Mar, 
22, 1888j 

S. ^ of the Criminal Procedure Code 
I Act X. of 1882) does not empower a police- 
officer to arrest, without a warrant, a British 
subject in British India on a charge of cri¬ 
minal breach of trust or other cognizable 
offence committed outside British India 
MuKund was a native Indian subject of the 
yueen>£nipress, residing at Belgaum. A com¬ 
plaint was filed against him in the Sangii 
State, charging him with committing breach 
of trust within the territories of that State. 
Thereupon he obtained an order from (he 
District Magistrate of Belgaum. dated i|;th 
November 189(1 which exempted him from 
arrest for the offence of criminal breach of 
trust without a warrant issued by himself or 
by the political Agent of the Southern Mara- 
tha Country. This order was communica^ 
ted to Mukund through the accused, who was 
chief constable at Belgaum. On the 27th 
November ifipii a pmice-officer from the 
Saagli State came to Belgaum with a warrant 
UsuM by the Sangii Court for the arrest of 


Mukund on the charge oi criminal breack dt 
trust. The chief constable thereupon direct 
ed Mukuod’s arrest. Mukund brought to 
the notice^ of the chief constable the District 
Magistrate's order of the 15th November 
1891, but he was detained in custody till the 
matter was reported to the First-ci^s Ma¬ 
gistrate, who ordered his discharge. In the 
meantime the complaint filed against Mu¬ 
kund in the Sangii State was dismissed 
without requring his extradition. Mukund 
thereupon prosecuted the chief constable on 
a charge of wrongful arrest and wrongful 
confinement f/eld that the chief constable 
had no power to arrest the complainant with¬ 
out a warrant, and that he was guilty of the 
offence of wrongful confinement under s 342 
of the Penal Code.—/« re Muicund Babo 
V sTHE, I. L. R , 19 Bom 72, ^ardme and 
Ranade, JJ. Jan. 29, 1894 ] 

After a charge has been drawn up the 
accused is entitled to have the witnesses for 
the prosecution recalled for the purposes of 
(Tuss-examination; s. 256 of the Code of 
Criminai Procedure gives the Magistrate no 
discretion in the matter. After a charge has 
been drawn up, it is the duty of the Magis¬ 
trate to require the accused to state whether 
he wishes tu cross-examine, and, if so, which 
of the witnesses for the prosecution whose 
evidence has bc^n taken. Th^ fact that there 
has been already some cross-examination be¬ 
fore the charge has been drawn up, does not 
affect this privilege. It is only after the ac¬ 
cused has entered upon his defence that the 
Magistrate is given a discretion to refuse 
Such an application, on the ground that it is 
made for the purpose ot vexation or delay or 
for defeating the ends of justice.—Z aMUNIa 

V. Ram 7 'ahaj., J. L. R., 27 Cal. 370. 

• I’rinsep and Stanley, ]J. Keb. 7, 1900.3 

Tiib accused, a Sub-Inspector of Police, 
arrested one j, wrongfully confined him, 
and extorted from him Ks. 20o under a threat 
that he, the arcused, would not release J, 
unle.ss the money were paid. This money 
was paid on this account by P, a money¬ 
lender, who lent J the money for this pur¬ 
pose. Arcused was convicted under ss. 342 
and 384 of the Penal Code. In appeal the 
Sessions Judge held that P was not an ac¬ 
complice, and, having considered his evi¬ 
dence, accordingly dismissed the appeal. 
7/r/d that it wa^t sufficiently shown that the 
money was not voluntarily giv^n, that it was 
given by J to obtain bis release from police 
custody^ in which he was detained on no 
reasonable or sufficient ground, and it was 
extorted, because the Su&lnspector refused 
to release J, as he was bound to do^ unless he 
Were paid that monej^. That P paying such 
money under such circumstances could not 
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be regaided aa an accomplice of the Sub< Chucksreutty, 1 . L. R., 97 Col. 
Inspector in such misconduct. — Akuoy [Prinsep and Handle/, ]J, Mar. 3 $ and 
KuMAJt Chuckbrbutty V. Jaqat Chundeh April a, 1900.] 

343. Whoever wrongfully confines any person for three days or more 
Wrongful confinement for shall be punished With imprisonment of either des- 
tfane or more days. cription for a term which may extend to two yean;, 

or with fine, or with both. 

The prisoners having been sentenced for that, as the essence of the case was abduo- 
abetment of abduction of a woman under ss. tion, the prisoners, as abettors therein, should 
109 and 4pS of the Penal Code, and for be punished for it afone.*^USEN «. IsHWAR 
wrongful confinement of her under s. 343, Chunder [oui, W. R., Gap. 1664, 3 i. [Loch 
Miithat both sentences could not stand, and and Seton-Karr, J|. April 12, 1864.] 


844. Whoever wrongfully confines any person for ten days or more shall 
Wrongful coafinement for be punislied With imprisonment of either description 
ten or more days, fop a term whlch may extend to three years, and shall 

also be liable to fine. 


Fine alone is not a legal sentence for a 
prisoner convicted under s 344 of the Penal 
Code.—R eg. r. B^HrKfEE bin KKrsHNAjr. r 
Bom, H. C. R. 39. Newton and Tucker, 
JJ. Aug. 12, 1863." 

The accused induced the campKiinanta, 
who, he alleged, were indebted to him in 
various sums of money, to con.Nent to live on 
his premises, and to work off their debts. 
The complainants were to. and did in fact, 
receive no pay, but were fed by the accused 
as his servants. He insisted on their work¬ 
ing for him, and punished them by beating 
them if they did not do su. The complain¬ 
ants in addition alleged that they were pre¬ 
vented leaving the accused's premises, and 
that they were locked up at night. On these 
allegations the accused was convicted by the 
first Court of offences under ss. 34^. 370, and 
374 of the Penal Code On ;ippo<il the con¬ 
victions under the .two former strtions were 
quashed, the evidence as to detention being 
disbelieved i but that under s, 374 was up¬ 
held on the ground that, by magnifying the 
complainants'debts to him,and never settling 


tlieir accounts, the acruaed had unlawfully 
compelled them to go on working for him 
.‘Lgaiiist their will On a rule to show cause 
why the conviction .should not be qua.shed, 
held {by Petheram, CJ„ and Beverley, J.) 
that the conviction was erroneous, and must 
be set aside. Petheram, C.J.—A person who 
insists that another, who has consented to 
sene him, shall perform his work, does not 
unlawfully compel such person to labour 
against his will within the meaning of s. 374 
of the Penal Code, because it is a thing which 
such person has agreed to do: but if he as> 
sauhs such person for not working to his 
.satisfaction, he commits an offence punish* 
able under s 352. Helti by Norris, J.—That 
upon the facts of the case the complainants 
never gave their full and free consent to work 
and labour for the accused, and that the ac¬ 
cused therefore did unlawfully compel them 
to labour against their will, and that the con¬ 
viction under s. 374 was right.—M.\ d. 4 N 
Mohan Hi.swas v . yt'ESV-EnffREss, 1. L. 
R , 19 Cal. 572. ‘ f^etberain, CJ., and Norris 
and Beverley, JJ. April 20, ]^2.j 


845. Whoever keeps any person in wrongful confinement, knowing that a 
Wrongful confioement of writ for the liberation of that person has been duty 
person for whose liberation issued, shall be punished with imprisonment of either 
writ has been issued. description for a term which may e.xtend to two years 

in addition to any term of imprisonment to which he may be liable under any 
other section of this chapter. 

340. Whoever wrongfully confines any person in such manner as to 
Wrongful conjinemeot in indicate an intention that the confincmeot of such 
secret- person may not be known to any person interested m 

the person so confined, or to any public servant, or that the place of such con¬ 
finement may not be known to, or discovered by, any such person or public 
servant as hereinbefore mentioned, shall be punished with imprisonment of either 
description for a term which may extend to two years, in addition to any other 
punishment to which he may be liable for such wrongful cemfinement. 
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In lo rente n person liable under s. person confiiied should not be teooeeted.*^ 

346 of the Penal Code, it must be shown In tks Mattbu or Srsknath Banssjen, h 
tM the wvDA^ul confinement was of such a L. R., 9 Cal. 221. [McOonell and O’Kinealj^ 
nature as to indicate an intention that the JJ. Aug. 7, t^a.] 

847* Whoever wrongfully confines any person for the purpose of extort- ct. oc 
Wrongful confinemeot to ing from the person confined, or from any person in- 
proptfty or constrain lercsted in the person confined, any property or 
toiUegalact. valuable security, or of constraining the person con- Summon*, 

fined, or any person interested in such person, to do anything illegal, or to give 
any information which may facilitate the commission of an offence, shall be 
punished with imprisonment of either description for a term which may extend 
to three years, and shall also be liable to fine. 

In this section the word “offence''denotes any special or local law as defined in this 
a thing punishable under this Code, or under Code.—S. 40, Penal Code. 

848.* Whoever wrongfully confines any person for tl\e purpose of ex-ct.ofte., 
Wronsful confinement to torting from the person confined, or any person ^ 
extort cohfeseion or compel interested in the person confined, any confession or 
rertoration of property. infQrjngjion may lead lo the detection somoni** 

of an o&ence or misconduct, or for the purpose of constraining the person con- co!^. 
fined, Of any person interested in the person confined, to restore, or to cause the ' 
restoration of, any property or valuable security, or to satisfy any claim or 
demand, or to give information which may lead to the restoration of any property 
or valuable security, shall be punished wnli imprisonment of either description 
for a term which may extend to three years, and sltall also be liable to fine. 


In this section the word " offence'' denotes 
a thing punishable under this Codcj or under 
any special or local law as defined in this 
Code.—S. 40, Penal Code. 

Where a constable and otherh enter a 
house and apprehend certain persons as 
gamblers, and afterwards release them on 


payment of a sum of money by the latter, the 
offence committed is not house-trespass and 
extortion, but taking a bribe as regards the 
constable, and abetment of that offence as 
regards the others— Govt i*. Mahomed 
HOSSEIN, 5 W. R, 49. Norman and Camp¬ 
bell. JJ. Mar. s, 18^.^ 


0/ Criminal Fora and AstanlU\ 

849. A person is said to use force to another if he causes motion, change 
of motion, or cessation of motion to that other, or if 
he causes to any substance such motion, or change 
of motion, or cessation of motion as brings that substance into contact with any 
part of that other's body, or with anything which that other is wearing or carry¬ 
ing, or with anything so situated chat such contact affects jthat other’s sense of 
feeling: 


" la is. 347 and 348 the word “offence" denotes a thing punishable under this 
Code, or under any special or local law as defined in ss. 41 and 4a of this Code.-*See s. 
40 of this Code, sufra, 

t Offences punishable under ss. 352, 355, and 358, are compoundable.—See the new 
Coda of Criminal Procedure (Act V. of 18^), s. 345. As to stage of proceedings at 
i^eh no composition is allowable without the leave of the Court, see iSid, sub-a. 5. 

As to punishment lor an offence under s. 354, enquired into by a Council of Elders 
in a Punjab Frontier Distcict or in Baluchistan, see the Punjab Frontier Crimes Regula¬ 
tion (IV. of 1687), s. 14> 


r 

i 
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Provided that the peiaon causing the motioo, or change of motionj or 
cessation of motion, causes thzl motion, change of motion, or cessation of morion, 
in one of the three waj^s hereinafter described: 

Firs /.—By his own bodily power. 

Secondly, —By disposing any substance in such a manner that the motion 
or change or cessation of .motion takes place without any further act on his part 
or on the part of any other person. 

Thij^dly, — ^7 inducing any animal to move, to change its motion, or to 
cease to move. 

850* Whoever intentionally uses force to any person, without that person's 
p. . ,. consent, in order to the committing of any offence, 

nmin orce. intending by the use of such force to cause, or 

knowing it to be likely that, by the use of such force, be will cause, injury, fear, 
or annoyance to the person to whom the force is used, is said to use criminal 
force to that other. 

Illusiraiions. 


(a.) Z is silting in a moored boat on a river. A unfastens the mooring, and thus in. 
tentionally causes the boat to drift down the stream. Here a intentionally causes 
motion to Z, and he does this by disposing substances in such a manner (hat the motion 
is produced without any other acton any person's part. A has therefore InientionaJIy 
used force to Z; and if he has, done so without Z's cunsent, io order to the committing 
of any offence, or intending or knowing it to be likely thit this Uae of force will cause in¬ 
jury, fear, or annoyance to Z, A has u^ed criminal force to Z. 

(&0 Z is riding in a chariot. A lashes Z's horses, and thereby causes them to 
quicken their pace. Here A has caused change of motion to Z by inducing the animals 
to change their motion. A has therefore used force to Z; and if A has done this without 
Z’s consent, intending or knowing it lu be likely that he may thereby injure, frighten, or 
annoy Z, A has used criminal force to Z. 

(c.) Z is riding in a palanquin. A intending to rob Z, seizes the pole, and stops the 
palanquin. Here A has caused cessation of motion to Z, and he has done this by 
his own bodily power- A has therefore used force to Z, and as A has acted thus inten* 
tionally, withont Z’s consent, in order to the commission of an offence, A has used 
criminal force to Z. 

(d.) A intentionally pushes against Z in the street. Here A has, by his owe bodily 
power, moved his own person so as to bring it into contact with Z. He has therefore 
intentionally used force to Z; and if he has done so without Z's consent, intending or 
knowing it to be likely that he may thereby injure, frighten, or annoy Z, he has used 
criminal force to Z. 

(e.) A throws a stone intending or knowing it to be likely that the stone will be thus 
brought into contact with Z, or with Z s clothes, or with something carried by Z, or that 
it will strike water, and dash up the water against Z’s clothes, or something carried by 
Z. Here, if the rhrowii^ of the stone produce the effect of causing any subsuince to 
come into contact with Z or Z's clothes, A has used force to Z; and if he did so without 
Z's consent, intending thtreby to injure, frighten, or annoy Z, he hiS usedciiminal force 
to Z. 

if.) A intentionally pulls up a woman’s veil. Here A intentionally uses force to 
her; and if he does so without her consent, intending or knowing it to be likely ihdt he 
may thtreby injure, frighten, or annoy her, he has used criminal force to her. 

(g.) Z is bathing. A pours into the bath water which he knows to be boiling. Hofe 
A intentionally, by his own bodily power, causes such motion in the boiling water as 
brings that water into contact with Z, or with other water so situated that such contact 
must affect Z's sense of feeling. A has therfore intentionally used force to Z \ and if ho 
has done this without Z's consent, intending or knowing it to be likely that he o^y 
thereby cause injury, fear, or annoyance to Z, A has used criminal force. 

ih.) A incites a dog to spring upon Z without Z's consent. Here, If A intends to 
cause injury^ fear, or annoyance to 2 , he uses criminal force to Z, 
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Tns followiAi; cases of assault under the 
law amount to the use of crtmirtal 
(oree ttud^the Penal Code: " A master tak< 
ing indecent liberties with a female scholar, 
without her consent, though she does not 
resist (i?eg. v. Day, 9 C. and )?, 722); a 
medkai man unnecessarily stripping a female 
patient naked, under the prc'uure that 
he cannot otherwise judge of her illnosis 
if he himself take off her (‘lutHts (AVj^. v. 
Rasinskif i Mood. C. C. I2;; pansh-offirers 
cutting off the hair of a pauper in thn poor- 
hodse Dy force and against her will \Fnrde \\ 
Skinner, 4 C. and P, 239), taking a new¬ 
born child from the mother, under pretence 
of taking it to an institution to be nursed, 


and instead putting it into a bag, and hang' ' 
ing it on some patmgs by the way«de (Rejir* 
V. Manh, i C. and K. 496); spitting in aiiian*s 
face (6 Mod 149); striking a noise upon 
which a man is riding, and thus causing him 
to be thrown (1 Mod. 24: W. Jones 444); 
and every touching or laying hold (however 
triHlng) uf another's person or clothes in an 
Hngry, revengeful, rude, insolent, or hostile 
manner fi Hawk, r. 62, s, 2; see also 
Rtiwlins V. Till. 3 M. and W. 28; Goteard 
V Buddrlcy, 4 H. and N. 478). ^M 1 cases of 
trifling assault will be met ^ s. 95, Pesal 
Code. —Starling's Indian Criminal L.w 

AND PROCKDVRB, 3rd ed, p 298. 


851. Whoever makes aay gesture or any preparation, intending or know- 
. ill'.: il to be likely that such gesture or preparation 

' will cause any person present to apprehend that he 

who makes tliat gesture or preparation is about to use criminal force to that 
person, is said to commit an assault. 


Exphviaiion .—Mere words do not amount to an assault. But the words 
which a person uses may gtvo to his gestures or preparations such a meaning 
as may make those gesture-: or preparations amount to an assault. 


Hlu^iraiions. 

IS.) A shakes his fist Tit intending or knowing it t-i be likely that he may thereby 
cause Z to believe that A is about trt strike X.. A h^s committed an assault. 

A begins to unlooM* th.' muzzle of a terocio is d^g, intending or knowing it to 
be lik?ly that he may thereby cius: Z tu belicvt; tbit he is abaut to cause the dog to 
attack Z. A has committed'm as-^nnlt upon Z 

(r.i A takes up a stick, saving to Z,' I will give you a beating." Here, though the 
words used by A could in no cas-* amount to an assault, and though the mr-^re gestore un¬ 
accompanied by any other curnmSLaiK'ei might not amount to .m assault, the gesture 
explained by the words may amount to :Ln a-isault, 

352. Whoever assaults or uses criminal force to any person otherwise than Any Mag. 

Fontthment for assault or on and sudden provocation given by that per- 

crinidAl force othwwiac than son shall he punished with imprisonment of either Bailable, 
on grave |>rovocati{>n. description for a term whicli may extend to three 

months, or with fine wiiich ruiv extend to five hundred rupees, or with both. 

Explamlion. —Grave and sudden provocation will not mitigate the punish¬ 
ment for an offence under this section, if the provocation is sought or voluntarily 
provoked by the offender as an excuse for lUe offence; or 

if the provocation is given by anything done in obedience to the law, or by 
a public servant in the lawful exercise of the powers of such public servant; or 

if Ihe provocation is given by anythin; done in the lawful exercisa of 
the right of private defence. 

Whether the provocation was grave and sudden enough to mitigate the 
offence is a question of fact. 
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Anv gestures calculated to excite in the 
party threatened a reasonable apprehension 
that the party threatening intends iinmediatr- 
ly to offer violence, or, in the language oi the 
renal Code, is ** about to use criininal fore ‘ ” 
to the person threatened, constitute, if coup¬ 
led with a pres it ability to carry sucii intent 
into executicn an assault in law. Mure 
words do not amount to an assault, but the 
words which the party threatening uses at the 
time may eiMier give his gestures sui‘h a 
meaning as may make them amount to an 
assault, Or, on the other hand, may prevent 
them from being held to aniouni lo an assault. 
In order 10 have this latter ettei't, the words 
must be such .is clearly to show the parl^ 
threatened that the p.irty threatening has no 
present intention to use immediate rriinin<il 
force—C am.^ 'A Cj c. MnRo\N (H. F ), 1 
Bom. H. C. R. 205 "Arnouid, Acting C J., 
and Newton and Tucker, J ] Sop 2^, 1864." 

A CHARGE of assault and theft should no^ 
be dismissed for defauU of complainant's ,U- 
tendance. — ^L'EK.N' r. Jodoo P\hakel. 1 
W. R. 25. ^Kernp and Glover, |J. Nov. 18, 

1864.] 

Where, of several persons constituting 
an unlawful assemblv. some only are armed 
with sticks, and A, one of them, is nut so 
armed, but picks up a stick, and uses it, H 
(the master of Ai, who gave :i general order 
to beat, is gniltv of abetting tin assanl! lu.'ide 

by A.—QiiEi'S 1'. Rtsodkooii \m. 12 W li 
51. [Glover .-inci .Mitter, JJ Sep r86y 

A PFRsn.N tiled .ind acquitted on a i luirgr 
ot using criminal force under s, 252 iwhich 
includes the offence uf b.attcry; I'annot he 
tried in respect of the s.sine rrin'iinj] in.it^ r 
on a charge of hurt — Km't\s v Smith 
(G.M.), 16 \V. R 3; 7 15 L R Ap 25 
’ Bayley and P:iul, Jj. June 7, 1.S71 

In a case of assault, a sentence inflicting a 
fine of Rs 50 and awarding imprisonrnenl 
for one month in default ot paymi nl of the 
fine, is illegal, with reference to ss 65 and ^53 
of the Penal Code. — In thk Matier ok 
Jehan Bl'ksh, 16 \V. R 24. ;^Kenip and 
Ainslie, JJ Sep. 2, 1871.^ 

The rules or executive orders of Govern¬ 
ment printed at pages 26 and 27 of .Mr. 
Nairne's Revenue Handbook have not the 
force of law, and a public servant, acting 'n 
obedience thereto, cannot be considered as act- 
ing in execution of his duty as a public ser¬ 
vant, if his art i.s otherwise illegal. Accord¬ 
ingly, where, on a complaint by a sepoy in the 
Revenue Department deputed by a forest set¬ 
tlement officer to impress some carts for the 
use of the latter, t hat the accused assaulted and 
prevented him from seizing his cart, it Magis¬ 
trate of the first class convicted the accused 


under s. 353 of the Penal Code for a^saultiog 
and obiitructing a public ^ervant in the execu¬ 
tion of iiib dutv, and sentenced the accused to 
undergo twenty-one days' rigorous imprison- 
inciit, /ic/ii that the cunvictiun under s. 353 
of the Penal Code .'should be set aside. I'he 
oiiU olfenCL* of which, upon the evidence, the 
act'uscd w as guilty, w'ds that of siiiiple assault 
under s. 352 of the Penal Code.Ww re RaKH- 
M.Aji, 1 . L R , 9 Bom. 558 ;_Nanabhai Hari- 
fUs and Wedderburn. J]. July 6, 1885.] 

Bi.ACKsi'o.Mi tiul.s defines assault under the 
Kngli^li l<iu ‘ It IS <m attempt or offer to 
beat another without touching him, as if one 
lifts up his cane, or his fist, in a threatening 
maTiiier at .inothcr, or strikes at him, but 
misses him this is ,in assault which 

l'"inrli desiTibes tu be an unlawful setting 
upon one's person, and though no actual 
siiffeiiitg is prt)\t‘d, vet the party injured 
may have redrcs.s by ai tioii for dainage.s a 
» ornpeiisatuin fm the injury. "— BlacK Cori., 
\ol J p 127 

An accused person w'js convicted under s. 
457 of tiu iVn.il Code of housO'bpeaking by 
night ill order lo commit an offence (niiji- 
(hicf and assauli), and also under ss 426 and 
J52 I or the cjflemes of mischief and OARault, 
and punished st-par.itely for each ollenre 
These orrcMCes tor lin'd p.irts of one transac- 
lioii that I 111* snitenres were leg.'d — 

(Ji’EtN-KMi'Rhs-, Nikich.vn, I. L K. 12 
Mad. 3<i !\i‘iuan .ind MiUtus.mii Avvar, ||. 

.\piii 17 I.S.SS 

'I life :if t iM»d wMs ( barged under s. 352 and 
s 3/0 oi the I Vila] Code, but convicted 11 n- 
der s. 35_:, hemg discharged under s. 379. 
Thf* Magistr.ile ordered the complainant to 
p:ty « oniyieiis.ation for bnng'ng a frivolous 
.ind vexatious i barge under s, 5(>o of the 
Criminal IVoredure Code. The order for 
(.awiig i orupeiisatio]i wa,s set aside on the 
gjound that s 561:) rnuld only operate when 
then w'as a 1 oinplete discharge or acquittal. 
—Mlku Utiw V T. jHon Santka, I. L. R , 
34 Cai. 5j. Macplierson and Banerjee, JJ, 
Ang. 24, 1S96 

Where, m a smi fordamagt.s fur malicious 
prosecution on a charge of a.s.sault which was 
dismissed, It appeared from the facts as found 
by the lower Courts that there was Cri¬ 
minal Intimidation ' on the part of the 
plaintift, .'ll!hough he was not charged with 
th.-it offence by the defendant. HM that 
the plaintiff would not be eiUitUd to any 
damages, as no malice or dishonest motive 
could be imputed to the defendant in bring¬ 
ing the charge of assault.''^M ADMIT Lal 
Ahir Gayavval V. Sahi Pande Dhami, I. L. 
R., 27 Cal. 532. Ghose and Harington. J j. 
April 27, 1900.^ 
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358. Whoever assaults or uses criminal torce to any person being a public Mic. 

AshuU or crimioal force to servant in the execution of tiis duty as such public 
deter a public servant fruin Bemiit, or with intent to prevent or deter that person tenisauc. 
discharireof his duty. dischirgmg his duty as such public servants or BtuSSeV 

in consequenci of anything done, or attempted to be done, by such person in Not comp, 
the lawful discharge of his duty as such public servant, shall be punished with 
imprisonment of either desenptuu for a bjrm which may extend to two years, or 
wim fine, or with both. 


Whbre substantially only one offence has 
been committed, the several a'ls which, taken 
toi^her, constitute that offence, rannol 1c 
gaily be treritffd as separate offences, and‘the 
prisoner cannot legally be sentenced in re¬ 
spect of these as well as in respect of the 
principal offence.—Q uren't' CHrs’DKK Kant 
LAHORS if, 12 W. R. 3 ; 3 U. L R., A Cr., i+ * 
[Maepherson and Jackson, JJ. June u 
1869.:. 

A coLLbCTOUArt. prada, who had been 
deputed to keep the peace during a distrain!, 
was assaulted by the prisuners while on Ins 
road to execute the order with which he had 
been entrusted, the prisoners attempting to 
deprive him of his parwana. Ileld that they 
were rightly convicted under s 353 of assault¬ 
ing a publii’ serv.int while in tiie execution of 
his duty.—Q ukkn v. Mp:rni MrLi.tu. 13 
W. R 49. ’ Kemp iind Jackson, jj- Mar 
26,1870 j 

The rules or executive orders of Govern¬ 
ment printed at pagCN 26 and 27 of Mr. 
Nairne’s Revenue Handbook have not the 
force of law. and a public servant, .n’tiiig in 
obedience thereto, cannot be considered as 
acting in execution of his duty as .i public 
servant, if his act is otherwise illegal. Ac¬ 
cordingly. where, on a rornphint by a sepoy 
in the Rcmiuuv Deparimenl. deputed by a 
lorest settlement-officer to impress sonic carts 
lor the use of the iatler, that the atvused 
assaulted and prevented him Iroin seizing 
hU cart, a Magistrate of tiie first class con¬ 
victed the accused under s 353 uf the IVniil 
Code for assaulting and obstructing a public 
servant in the execution of his duty, and 
sentenced the accused to undergo twenty- 
one days' rigorous imprisonment, hdd that 
the conviction under s. 353 of the Pcn.il 
Code should be set aside. The only offence 
of which, upon the evidence, the accused u,is 
guilty, was that uf simple assault under s. 

353 of the Pennl Code.—/« rc R.akkm.aji, 
1. L. R., 9 Bom. 558 . Nanabhai Haridas 

and Wedderburn, JJ. July 6, 1885.' 

P'OUR person^ were charged with being 
members of an unlawful assembly consisting 
^ themselves and others, (he common object 


of which assembly was resisting the execu< 
tioi uf a legal proce.ss, namely, the arrest of 
a judgment-debtor by a Civil Court peon who 
wen with a warrant for his arrest accom¬ 
panied by other persons, A and B, for the 
purpose of identifying him, and with using 
force or violence in prosecution of the com¬ 
mon object, suih force or violence consisting 
uf an assault un the Civil Court peon and 
. nuther by ma'ams of a dangerous weapon 
on A. The Deputy Magistra c convicted all 
!hc aci uM-d of otfences under ss. 147 and 353 
of the IVnal Code, and sentenced (hem to six 
months' rigorou.s imprisonment under the 
former .section, and two months' rigorous 
imprisonment under the latter He further 
ronvi<‘ted one of the accused of an offence 
under s. 324 ill respect of the assault on A, 
and sentenced him to one month's rigorous 
’.niprisonment in respect of th.i' offence, and 
directed that the sentences were to lake effect 
one on the expir\ of the other. Held that 
the offence of rioting wa.': completed by the 
a.ssault on A and that the assault on the 
peon wa> a further offence under the first 
Mib-secLion of s 235 of the Code of Criminal 
Procedure. HM, further, that even if A had 
not b<;cn assaultwl. the conviction and sen- 
tonce^ passed for rioting and the assault on 
the peon were legal inHsmuch as the acts of 
the ai'ciised, taken separately, constituted of- 
Icnccs under ss 143 and 353 of the Penal 
Code, and combined an offence under s. 147; 
aud under s. 235. sub-s. 3. of the Code of 
CTtiniiiitl Procedure, the ac<'u.sed might be 
charged with, and tried at. one trial for the 
oiTenre under s 147, and those under ss. 143 
and 353 iind, therefore, also separately convict¬ 
ed .and sentenced for each such offence pro¬ 
vided the punishment did not exceed the 
limit imposiKl by s. ^1 of the Penal Code, as 
amended by s. 4 of Act VI 11 . of 1882, which 
limit had not been exceeded in the present 
case.—I n the Matter op Chandra Kant 
H ll ATTACH.VRJEE : ChANDRA KaST BhATTA- 

ch.arjek V. Ql'Bfn-Empress, I. L. R., 12 
Cal. 495. Mitter and Beverley. JJ. Dtt, 
II. 1885.' 

A w.AKKW'T issued for the arrest of a debt¬ 
or under the provisions of s. 351 of the 


^ In the B. L. R. the name of the rase is Queen v KtilUafd^ar Sartdyal and others “ 
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Civil Procedure Code was initialled by the 
Munsarim of the Court, sealed with the seal 
of the Court, and delivered to the proper 
olficer for execution. The debtor forci bly re¬ 
sisted the officer, and was tried and convict¬ 
ed, under s. 353 of the Penal Code, of assauH- 
ing a public servant in the execution of his 
duty as Such In revision, it was contended, 
witii reference to the requirements of s. 251 
of the Civil Procedure Code, that the war¬ 
rant of arrest, h,iving been initialled only, 
was bad, and the officer could nul legally 
execute it, and consequently no offence under 
S'. 353 of the Penal Code had been roinniit- 
ted* Held that this contention could not bo 
allowed, and, although it was proper that 
the person signing a warrant should write 
his name in full, it could nut be said that, 
because the signature was (‘cmhned to the 
initials of the name, it was not Ihc duly of 
the officer to execute the warrant Held also, 
with reference to s. 99 of the Pen.d Code, 
that the act of the accused did nul cca-,e to 
be an offence on the ground Ihji it was done 
in the exercise of the right of private de¬ 
fence. —Qukks-Empres.s V. Janki Pk\sad, I. 
L. R, S All. 293. UldrteM, ]. May 
1886.] 

Races were held in a ccriain t:ncJos.ed 
ground at Poona which bt.loiigcd to Liie 
Military Auihorities, and was lent for I he 
purpose to the Western India Turf Club. 
The part of the ground to which the piiblu- 
were admitted was fenced in hy ropes, and 
soldiers were stationed at inU‘r\.il'i tu i)rc\ cut 
any persons en'ering or IcaMng the tnclos- 
ure otherwise than through the passages 
provided for the purpose. The lnspt*< tor oJ 
Police, who was present on duty in that 
capacity, contrary to the regulations prescrib¬ 
ed by the stewards uf the races, crossed uver 
the lencing ropes into the enclosure instead 
of going in by the regular entrance. This 
was reported to the Honorary Secretary ot 
the Club, who had general charge ol the 
arrangements. He sent for the Inspector, 
and ^ter an interview with him, ordered 
two soldiers, who were in attendance to keep 
order, to put him out of ihc cnrlosiirL*. 
They accordingly did so, laying hands on 
him in the first instance, but inuncdiately at 
his request letting him go, and merely o.s- 
corting him outside. He thereupon, under 
s. 353 of the Penal Code, charged the Secre¬ 
tary of the Club with using criminal force to 
a public servant in the exercise of his duty. 
Held that ihe offence had been committed. 
Under s. 47 of the Police Act (Bom. Act fV. 
of 1890), the police had a right of fre<; 
access to the race-conise.—yuBKN-KM)'KKs.s 
«f. Ross, I. L. R., 22 Bom 746. ' Parsons 

and Ranade, JJ. Dec. 3, 1896.'^ 


In a case where an Excise Sub-Inspoctor 
attempted to search a house for gurjat^ 
ganja, a “foreign exciseablearticle, ui^er 
the Excise Act (Ben. Act VII. of 1878), and 
resistance was offered, hHd that gurjai* 
gt}nja being a “foreign exciseable article” 
under s. 4 of the Act as amended by Ben. 
Act IV. of ib8i, the excise officer had no 
legal authority to enter and .search the bouse 
under ,s. 40 uf the Art; he had authority 
only' to enter and search for any “ exciseable 
article" as deh.ied in s. 4 of the Act; and 
that no ufic'ict r iilicr under s. 141 or s. 353 
ot the Penal Code was committed. Held 
mIko ihat h. 75 of the Act does not apply"to a 
" foreign exciseable article.’’—J aoarnath 
M \MJHAr\ V (Jueen-Empkess, 1 . L. R , 24 
Cai. 324. Ghosc and Gordon, JJ. Jan. 19, 
1897.' 

A voHcK Ilf demand of a house-tax under 
I he Loi'ai J'o.irds Act I'Mad Art V. of 1884^ 
w.ift affixed u» tlie hoiusc The owner, who 
was a potter and cultnator by occupation, 
w,*s lit the Mitage .It the time He did 
HOC pay ihc Ui\. A warrant of distress was 
isMicd, the house-register not having been 
I'oiiipletely filled up, and a bucket and spade 
belonging tu the defaulter were attached. 
The defiiultcr successfully resisted the dis- 
Lfaint. Hrltf that the provisions of the 
Act had bet n sufficiently complied with hs 
reg.irds the prehinmary steps for making 
the denmnd aiid iht: scrvicfr of notice, and 
the fuel thai lilt* spade and the bucket were 
prote(:te.d from att.ichmeiit tinder s. 94, did 
nut justify the resistance, nnd accordingly 
that the defaidtur was guilty of offences 
under Penal Code, ss. 186 and 353.—Qt'bEN- 
K.MPKKSS V PuOM.M.M L'lU^ AN, I. L. R.. 21 
Mad, 296 'Subranirtiud Ayyor and Davies, 
JJ Jan. 26, 1898 

Oni. oI the ac'cused was convicted under 
•''> .15.? Ihe Penal Code (assaulting or using 
criminal force lo a public servant in the 
execution of his duty), and two other.s, of the 
abetment ot an offeiue under that section. 
But the warrant uf attachment under which 
the public servant wa.s acting was not pro¬ 
duced at the trial, nor was any seconaary 
fvidence gi\C'n to shuw its contents. Hela^ 
in the absen* 0 of any evidence as to the 
terms of the warrant, either by the produc¬ 
tion of the origin<*i, or in the form of se¬ 
condary evidence, it was impossible to hold 
that the conviction was good.—T aVazzul 
Ahmed CiiownHKv v. Queen-Emprbss, 1 . L. 
R., 26 Cal. 630, [^Prinsep and Hill, JJ. May 

31. 1899.] 

N, S, and G were appointed special 
lonstables under s. 17 of the Police Act. A 
Police Inspector accompanied by some police 
went to their village, and informed them 
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that they had been so appointed, and re¬ 
quested them to accompany him to the 
poTice-station of Bi which they declined to 
do. The Inspector then had N arrested, 
whereupon N shook himself free, and N, S, 
and G with other persons, who had as¬ 
sembled, abused and threatened the police, 
and compelled them to withdraw from the 
village. N, S, and G were convicted undiT 
s. ig of the Police Act, and they were also 
convicted with other persons under s. 353, 
read with s. 149, of the Penal Code. IJelti 
that the refusal of N, S, and G to accompany 
the Inspector constituted no offence under 
s. 19 of the Police Act, as the order was in¬ 
tended not for any purpose of the police 
duty, but simply that they might obtain the 
autnority of their appointment and the 
necessary arms. further, that the re¬ 

fusal of N to accompany the Inspector w.is 
not an offence, for which N could be ar¬ 
rested, and as the police when obstructed 
were not acting in lawful discharge of their 


duty, none of the persons concerned could be' 
convicted of an offence under s. 353 of the 
Penal Code, but th^ were guilty of rioting 
under s. 147 of that Code.—R aman Singh 
r. Queen-Empress, I. L. R., 28 Cal. 411. 

' Prinsep and Handley, JJ. July 6, 1900.] 

A vvAKKANT of aTtest which contains a 
wrong description of the accused is not a va¬ 
lid warrant, and a conviction under ss. 2256 
and 353 of the Penal Code of such accus- 
i-d person, who resisted or used criminal 
force upon his being arrested under sneh 
warrant, is illegal. In order to have a con¬ 
viction for an illegal disobedience of a 
Wfirraot, the is un the prosecution to 
show rhat the accused is the person, against 
whom the warrant has issued. It is not for 
the aiTused to show that he is not the person 
against whom the warrant was issued.—D ebi 
S iNoH V, Qi^ekn-Empress, I. L. R., 28 Cal. 
399. Ameer All and Pratt, JJ. Feb. 8. 
lyoi. 


854. Whoever assaults or uses criminal force to any womant intending to Presy. Mag. 

Assault or criminal force to Outrage, or knowing it to be likely that he will there- JJ 

"With intent to outrage by outrage, her modesty, shall be punished with cogni*abte, 
her modesty. imprisonment of either description for a term which 

may extend to two years, or with fine, or witii both. Not conp. 

An indecent assAull upon a woiniiii duch patasionit ra all event.s, .ind in spite of all re- 
not amount to an attempt to commit rape, sist.'ince.—E. mprksst*. Sh.ank.ar, 1 . L. R., 5 
unless the Court is satisfied tliat there was a Bum 403. Mulvill and Nanabhai Haridas, 
determination in the .accused to gr.itify his J[. Mar. 2, 1881. 


355. Whoever assaults or uses criminal force to any person, intending 
Assault or crlnnnai force ‘‘'"cby to dishonour that pcrson, Otherwise than on 


ivfth intent to dishonour per¬ 
son otherwise than on grave 
provocation. 


grave and .sudden provocation given by that person, 
shall be punished with imprisonment of either des¬ 
cription for a term which may extend to two years, or 
witii fine, or both. 

356. Whoever assaults or uses criminal force to any person in attempting 
Assault or criminal force in tO commit Uicfl on any property which that person is 

attempt to cotnimt theft of then wearing or carrying sliall be punished with im- 
propeity earned by a person. pijsonracnL of either description for a term which 
may extend to two years, or with fine, or with both. 

357. Whoever assaults or uses criminal force lu any person in attempting 
Assault cr cTinunal fuTce in wrongfully to confine that person shall be punished 

attempt wrongfully to cun- with imprisonment of either description for a term 
fine person. which may extend to one year, or with fine which 

may extend to one thousand rupees, or with both. 

858. Whoever assaults or uses criminal force to any person on grave and 
AssauU or aiminal force sudden provocation pven by that person shall be 
Qn snve provocation. punished with Simple imprisonment for a teim which 

may extend to one month, or with fine which may extend to two hundred 
rupees, or with both. 


Presy. Mag. 

or Mu. of iBt 

or ana dasB. 

Vneeg^ 

Summons. 

Bailable. 

Comp. 


Any Mas. 

Cognizable. 

Warrant. 

Not bailable* 
Not oomp. 


Any Mag. 
Cumieaole* 
WaranL 
Bailable. 
Not oaonp. 


Any Mag. 

Uncof. 

Suannoas. 

Bailable. 

Comp. 
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Explanalioti, —^The last section is subject to the same eaq^ana&MS. as 
section 55s. 


The prisoner, a fuUy-developed adult man, 
was charged with causing the death of his 
wife, a gin aged about 11 years and 3 months, 
who had not attained puberty. The death 
was caused by hasmorrhage from a rupture 
of the vagina caused by the prisoner having 
sexual intercourse with the girl. For the de¬ 
fence it was alleged that he had had sexual 
intercourse with the girl on several previ¬ 
ous occasions without injury to her, and 
there were circumstances in the case which 
showed that this was possible, and even not 
improbable, though the medical evidence 
was to the effect that, if such intercourse had 
previously taken place, the penetration was 
probably not so complete or with so much 
sexual vigour as on the occasion ^hen the 
injury was caused. The medical evidence 
was further to the effect that the girl had not 
attained puberty, and was immature and 
wholly unfit for sexual intercourse, that, 
under such circumstances, sexual intercourse 
between the prisoner and the girl was likely 
to be dangerous to her, and to cause injuries 
more or less serious according to the degree 
of penetration effected. The prisoner was 
charged with \a} culpable homicide not 
amounting to murder under 5 304 of the 
Penal Code; (6) causing death by doing a 
rash and negligent act under s. 304A . (r) 
voluntarily causing grievous hurt under s. 
335 ; and (d) causing grievous hurt by doing 
an act so rashly or negligently as to endanger 
human life or the personal .safety of others 
under s. 338. Held that, in such a rase, 
when the girl is a wife and above the age of 
10 years, and when therefore the law of rape 
does not apply, it by no means follo\> s that 
the law regards the wife as a thing made 
over to be the absolute property of her hus¬ 
band, or as a person out.side the protci'tioii 
of the criminal law; that no hard-and-fast 
rule can be laid down that sexual intercourse 
with a girl under a certain age must be re¬ 


garded as dangerous and puniahable» or over 
that age as safe and right, but that'each caad 
must be judged according to its own itidivi« 
dual circumstances ; that, in such a caae^ 
the jury have to consider and say whether, 
under the particular circumstances of the 
case, having regard to the physical condition 
of the girl, and to the intention, the know¬ 
ledge, the degree of rashness or negligence 
with which the aroused is shown to have 
acted on the occasion in question, he has 
brought himself within any of the provisions 
of the criminal law Held further that, if the 
jury were of opinion {a) that the act of the 
prisoner caused the death of the girl, that is 
to say, that the act of cohabitation on the |>art 
of the prisoner had the effect of rupturing 
the vagina, and so causing the haemorrhage 
which led to her death , (A) that the act of 
cohabitation between a fully-developed man 
like the pri.'ioner and an immature girl like 
his wife tvas itself a thing likely to lead to 
dangerous consequences ; (c) that that act 
was one of such a character aS to indicate 
a reckless indifference to the welfare of the 
girl or a want of a reasonable consideration 
about what the prisoner was doing, one which 
the husband uf the girl, if he had had a 
reasonable regard to her welfare, and bad 
exercised reasonable thought a.s to the act he 
contemplated doing, would have abstained 
from doing, they would be justified in finding 
that the prisoner Criiised the death of the gin 
by a rash and negligent act. Under no systnn 
of law with which Courts have to do in this 
country, whether Hindu ur Mahomedan. or 
that framed under British rule, has it ever 
been the law that a husband has the absolute 
right to enjoy the person of his wife without 
regard to the question of safety to her 
Qukkn-Rmi'Kpss V. Hurkee Mohun Mv- 
THKh, 1. 1 .. R., 18 CaK 49. [Wilson, J. 
July 25, 36, 1890. ' 


Of Kidnapfingi AuDuenoN, Slavery, akd Forced Labour.* 


Kidnapping. 


859. Kidnapping is of two kinds: kidnapping 
from British India, and kidnapping from lawful 
guardianship. 


* As to punishment lor offences under ss. 363 to 369, enquired into by a Ctmttcil of 
Elders in the Punjab Frontier Districts or in Baluchistan, see the Punjab Frontier 
Crimes Regulation (IV. of 1887), s. 14. 

Offences punishable under 8. 374 are compoundable.—-See the new Code Crinkinal 
Procedure (Act V. of 189B}, s. 345. As to stage of proceedings at which no composition 
is allowable without the leave ^ the Court, see sub-8< (y). 
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may be committed oa a ^ faJse promises to gQ from one place m ^ 
csIM'OT ^moVfog that child out of the Queen's territories to another place, also 

ing of Its JaMrful gnaruian or guardians, within those territories, may be a subject fw 
Onaffown iHM it can only be committed CivllaJtiun, and, under certain drcumstanoesi 
O^ond the limits of ihe Qu^’cn s territories, for a mminal prosecution, but it does-not 
or by receiving hina ou board a ship fur that come under the head of kidnapping.*^ 
purpose. The enticing a grown-up person I:oian Law CoitfMissiONBKs’ Refort. 

880. Whoever conveys any person beyond the limits of British India 
Kidnapping from British without the consent of tliat person, or of some 
*®‘ll** person legally authorized to consent on behalf of that 

person, is said to kidnap that person from British India. 

861. Whoever takes or entices any minor under fourteen years of age if a 
Kidnapping from lawful male, or under sixteen years of age if a female, or 
gnardiaDship. any person of unsound mind, out of the keeping 

of the lawful guardian of such minor or person of unsound mind, without the 
consent of such guardian, is said to kidnap >>ucb minor or person from lawful 
guardianship. 

Expltinaiion, —The words “lawful guardian" in this section include any 
person lawfully entrusted with the care or custody of such minor or other 
person. 

Exceplion. —This section does not extend to the act of any person who, 
in good faith, believes lumself to be the father of an illegimate child, or who, 
in good faith, believes himself to be entitled to the lawful custody of such child, 
unless such act is committed for an immoral or unlawful purpose. 


The ronsent of a girl under i6 years, kid* 
napped or abdurted lo compel her marriage, 
does not affect the oilcnrr ; nor n neccs* 
sary that the taking or enticing should be, 
shown to be by means of force or fraud — 
Qurkr V. Amgad Bl'okah, 2 W. R. 61. 

lover, J. April iS, 1865.] 

Thk abduction of a minor girl under 16 
years of age out of the custody of her lawful 
guardian is punishable under s. 361 of the 
Penal Code. It is not necessary to such a 
conviction that the abduction was forcible 
Qubbn V. Modhoo Paul, 3 W R. 9. ^Glo¬ 
ver, J May 9, 1865 ] 

The consent of a kidnapped person ia im¬ 
material ; and it is not nf'cessary for a con¬ 
viction under s. 361, Penal Code, that the 
taking or enticing should be shown to have 
been by means of force or fraud.— Queen v. 
BhuhQBB Ahur, 3 W. R. 5. ^Glover, J. 
June 5, 1865.3 

A rBXSON, in carrying off, without the con¬ 
sent trf her lawful guardian, a girl to whom 
he was betrothed by his father, who, after 
permitting her to reside occ.isionally in hia 
house, suddenly changed his mind, and broke 
off the marriage, is guilty of kidna[ming fr^ 
lai^l guedianship pnnishable una» s. 363 
of the Penal Code.-^QufisN v. Gooroodoss 
RajbuHbbr, 4 W. R. 7: 5 Rev., Jud, and 


Poiii'e Journal 149. ' Kemp and Seton-Karr, 
jj Sen. w, 1865.3 

Is the case of a runaway, enticed after a 
voluntary abandonment of her home to emi¬ 
grate, a charge of kidnapping from lawful 
guardianship cannot be sustained.—QuBBN 
V. Gdudhuk Singh, 5 Rev , jud., and Police 
journal 151. Kemp, Seton-Karr, and Glo* 
Sep. 12, 1865.3 

To bring a case under s. 361 of the Penal 
Code, there must be a taking or enticing of 
ji child out of the keeping of the Lawful guard¬ 
ian without his consent — Qugbn v, Gunder 
Singh, 4 W, R, 6, .Kemp and Glover, JJ. 
Sep. 12, 1865.] 

A ciiARGEof kidnapping from lawful guard¬ 
ianship should contain the name of the 
guardian.— Extract (para. 6) of letter No. 
149 from Regi.strar, High Court, dated Feb. 
16, 1866, I Wyman's Rev., Cir., and Cnm. 
Reporter 16. 

Untier s. 361 of the Penal Code (kidnap* 
ping from lawful guardianship), the consent 
of a minor is immaterial, nor do force and 
fraud form elements of the offence.—QuusN 
t». SooKEE, 7 W, R. 36. [Glover, J. Feb. 

25, 1867.3 

To support a conviction for kidnapping 
under $s. 361 and 363 of the Pena! 0»e, it 
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mast be shoirn that the accused took or en* 
tiieed away from lawful guardianship the per¬ 
son kidnapped.^QvKBN v. Neela Bebes, 
10 W. R. 33. 1 -och and ti lover, JJ. Sep, 
3 , i 8«80 

Ip, knowing a gul W been kidnapped, a 
person wrongfuliy confines her, nnd subs*'- 
quently detains bei as a biave, In* isguiitvul 
two separate offences punishable under'the 
Penal Code. Slavery is a r\>ndnio>i which 
admits of degrees, and a person is treated as 
a slave if another asserts an absolute right to 
restrain his personal liberty, and to dispose 
of his labour against his will, unless that 
right is conferred by Jaw, as in the case of .1 
parent or guardian, or a jailor.— Queen v. 
Mirea Sikunour Bukhut, 3 N.-W. P. 140. 
[Turner and Turnbull, JJ. June 20, 1871." 

D S had tw'o wives. N and J, by the latter 
of whom he had two daughters In Ktbni- 
ary 1876, he went with his wife. N, to a inar- 
ri^e in another village, le.'iving J and her 
two daughters at home. During the tempo¬ 
rary absence of D S, J removed her iwt> 
daughters to the house of her brother-in-lau, 
M, and married the eider girl aged H ye.ars, 
to one G, with the assistance of three othti 
persons. The Chief Court held ■ 1) that the 
word " woman ' ms 366 included a minor 
female ; i2j that there was a kidnapping from 
the lawful guardianship uf IJ S within the 
meaning of ss 361 and 366 notwithstanding 
the consent of the mother, j. ro the girl's 
removal Per Sm)1:h, J.—Because the girl 
during the temporary absence of the f.ither 
D S. rontinned in his po'^'irssion and under 
his control as her lawful guardian and was 
not tinder the gnardianshiii of her mother I 
Per PloWtUn, |—!hT,iu>r the icitiscnt ol i 
men: cii'itrMli.an in briarh uf ih*- trust rept»s 
ed by the jHirson from whom the right to 
custody is derived is not the consent ol th- 
guardian in whose keeping the minor 
continues through the custodian—1 )ulk.v 
SiN'GH V. MuSSNJfXlUT K\H\0 Pa’U Rcr . 
No. 8 of 1878 

A CHILD under ten years of age is. priMuf 
facie, subject to guardianship, and any 
removing such child without pcrmi.ssion pro^ 
perly obtained takes the ri.sk of .such Aci up- 
on himself. the fact ot having omitted to in- 
tjuire whether the child had a guardian or 
not is no deferice to a cliarge of kidnapping 
a minor from lawful guardianship under s 
361 of the Penal Code.—E mpkesn Oms\- 

BAKSH, I. L, R,4 3 Bom. 178. West and 
Pinhey, JJ. Dee.' 12. 1878. 

The mother of an illegitimate child is it.s 
proper and natural guardian during the period 
of nurture. And ivhere the inotner. on her 
death-bed, entrusts the rare ol such child to 


a person who accepts the trusty and meiii* 
tains the child, such a person ia lawfully 
entrusted " with the care nnd custo^ of the 
minor within the meaning of s. 3 <h of the 
IVnai Code, The explanation of the words 
" lawful guardian ' in s 3(11 is intended to 
obviate the diffiailty the prosecution might 
Lii‘ pul tu in being bound to prove strirlly in 
iMM's ol abduction, that the person from 
\ are the jimior has been abducted was 
thf guardian of Mirh iiiinor within the mean- 
mg of the legal noreptation of the word.— 
Evprfss r, Pkm.inti.k, 1 -. R., 8 Cal. 971. 
(iarth, C J., and Ctiiiiiingham and Maclean. 
]j. jiMy 9. 1882 

TdE tollowiiig e.vtract trum Starling's Crt- 
jTimal haw and Procedure is well worth pe¬ 
rusal ' The general principles as to theprin- 
ripal uffiMtco involved in these sections are 
tidmiraolv laid down by BramwcU, B., in the 
case of AV/ \ (>llitier i,io Cox's Crim Ca^es 
402' ‘ If "a young wom^n leaves her fatherV 

house withinit any ptTSiia^ion, inducement, 
cr blandiiihnient held out ro her by a man, so 
that she has fairly got away from home, and 
then goes to him. although it may be his 
moral duty to return her to hitr parent^ custo¬ 
dy, yet his not doing so is no inffiag^ment of 
ihis Act of Parllanieut, for the Act does not 
say he shall restore her. but only that he 
sh.ali not take her away,' (Sec also 5 R. J 
and I*. J. 152 ) ■ It is. however, equally clear 

that, if the girl Acting under his persuasion, 
icas'fs her father s bouse-, a|*hougn be is not 
present at the miJitienf, yet, if he avails him- 
irlf of that leaving which took place at his 
pi'rMj.isum th.it wijidd be .1 taking her tint of 
tfii‘ laihur ^ bt.r.Msr the persuasion 

Would be the motive c.vim- of her leaving. 
Again, .lUViough sht' niny nul leiive at the ap¬ 
pointed time .nnd although he may not wish 
that she should h.ive left at that particular tlnve. 
yi't if, hnding she has left, he avails himself of 
that to induce ht>r to continue away from her 
father's rustudy. in niy judgment hn is also 
guilty, if his persuasion operated on her tnitid 
so as to induce her ro leave.’ If a woman be 
forriblv taken Aws), and afterwardji married, 
or defiled with her own roasent, it is within 
rhe provisions of these wictioris , for the of¬ 
fender is not to escape by having prevailed 

ihr weakness of ,a woman whom he ori¬ 
ginally got into his power by such basemuins 
• PuhvKHi'^i r Cro. Car 488; SfeendeH*^ 
5 St. Tf- 450, I Hale 660), And 
too, if .shr l)c taken aw^ay and married with 
her own consent, t( this be effected by means 
of fraud: for she cannot be cansidefra* while 
under the influence of fraud, to be a free mnt 
hR V. Wakefield, f,ancas(er Asfftses 
Under s. 361, it is immaterial whether the 
girl con««eiits or not. and the taking need 
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not Inb tar foKti actual or constructive 
V, MmJktoWt Dears C C. r59)- It is no 
kfIpiJ excuse that tbe defendant made use 
of bO other taeatu than the common bian- 
dtahmeot of a lover to induce her to elope 
with him (/?. V. TroiUleton, i Lev 257; i 
Hawfc, c. 44, s. 10), Where a girl ua** pet' 
Suoded by the defendant tu )c;i\'r hei fdtlrer s 
house, and go away with him, wtthoui ihr 
father’s consent, and accordingly left her homo 
alone by a preconcerted arrangement betwecr» 
themf and went to a place appuinttd, whore 
she was met by the prisoner, and they then 
went away together without the intenfion of 
r^urning, this was held to be a taking of the 
girl out of the father'.'* possession, and certainly 
it wotild amount to an enticing {A’cif, v. Mau- 
hfe/ow, supra). S«i where the defendant, by 
concert with the girl, met her and stayed 
with her away from her f.ithcrs ho».^e ior 
several nights .tleeping with her, and the jury 
found that the father did not coriseiu and 
that the defendant knew that ho d.d nut. .hiuI 
that he took the girt away with him in urdvr 
to gratify his passions, and then lot her rr- 
tnrn home, and not ivtih tli«‘ mtenttori of 
heeping her away from her honu; pcrmarjciit- 
iy, the conviction w.i.s held right iV'V 
Timmins^ i BdL C t" . 276;. Whe » a girl 
under sixteen was found in th«' '.treots by h*T- 
Mflf and s^'dnccvi awriy, it was held that shv 
was not taken out tin; posNC'.Mon of her la¬ 
ther, all hough he was living 111 the s.ime plai'e 
and the gtrl iv:is hviiigwitii Inin lAVc v 
Crern, ^ K and K 27^ ^ A w.I^ indi/r*-d for 
fraudiiienfly allurint; C' emt of the pussr nsio.-i 
of her mother ami stepfather, thv latter liav- 
ing the Liwful care ot her. and B with being 
an accessory before the ract, C was sent by 
hermothcrtulifc wirh her grandmother. In¬ 
stead of going there >he went to M's house, 
and dtd not return homt' wOi^'n desired bv 
her mother. After remaining with B 
month, she Icit mth A, her pilernal unclr, 
and was married to him without ht r muiher s 
knowledge. It \va5 held that then* was no 
OViduncu that the alluring was frauduleiii, (»r 
that the girl was uikcn out of her nirdher s 
possession, and that the fact.s did not <^cip}>w rf 
the iad kit meet ^ v. flurrt'U, 1 I, R,. 
These illustrutious arc .ill of r.iscb of abLiue- 
tion of women, but they will suflicieiitly il¬ 
lustrate the principles involved in the inter- 
pftttUon of the foregoing sections If thv 
oflence be under h ^6f, the child must tic 
shown tq be under fourteen if .1 male, and 
OTider sixteen if a female, and it will be 
no defence to say that the accused did not 
know the child was under the age, but 
theughe he or she was over the spedfierf 
xge»ttnfe*sh« has sttbstontial ground for sup- 
pOfiag thnt such is the fact, so as to bring 
Hie case within a. 79 of the Penal Cede, fur 


it was ruled ia the case of J?eg. v. 
supra, that a man deals with,an unmaiHed 
girl at his peril; and in that case the feot 
that she had told him she was seventeen 
was held not to excuse him. See also 
V. AWjins, 1 K. and F. $ 0 , where Cockburn, 
C f, fiiIhJ to the same effect,” 

'rut, liu'.band of a Hindu girl of bftcen is 
her lawful guardian ; and if the father of the 
minor lakes away ihc girl from her husband 
without the Utter s consent, such takingaw^ 
amounts to kidnapping frum lawful guard¬ 
ianship, even though the father may have bad 
no criminal intention in so doing.— In Tttfi 
MSTTI.k OK DMfRONinHt'R OllOSK, I, L. R., 
17 Cal. 29K- Tottenham and Banerjee, JJ. 
Sep. 28 1HS9 j 

1\ a trial with a jury under a. 366 of the 
Indian Renal Code, the Judge on the ques¬ 
tion of intent ch.vgod the jury in the fallow¬ 
ing words " Ii rein mis only to Consider the 
<mestion of intent. The charge W“as that the 
girl WdS k'dnapped in order that she might 
he forced or seduced to illicit intercour!;e. 
As to this, it IS .siitBcu-nt tu say that no other 
/fjJcrrfivi; IS possible under the circumstances. 
When a man ^'.irrn-s uff a young girl at night 
from Iv.T t.ilher s houv*, ihc prcMimption i» 
ih.u he dill Mp with the intent indicated above. 
It would be open to him, if he had admitted 
the h.ilnnppiinf lo prow that he had some 
otlicr obiccl . btii no tither object is apparent 
on tbr Liiv- of the tads IlrU that this 
anionnMl to a niistbre-'iiun of the jury. The 
question ot intc’it w,ts d pnreqiie'*tionof fact; 
but (he w.iy in nbich ir had been put to the 
jurv left them no op’.ion. but to adapt the 
r.Mw taken l>y tiie judge —QrRKN-EMVRESS 
V Hn.iir^, r 1 . R-. 14 All 25. ,Straight, J, 
Ang I, 

S a girl of the ai:;r of eight years, lived 
ordtj.ar.lv nndi-r the guardtar.ship of her 
father A sister of S was mamed to a 
ncph<'\s ul rnic K and, with her husband, 
liw:d in the house ot 1C. S, with her father's 
knowk'dge and corisrnr, \isifrtf her sister in 
K,s hoiise and had rcmiiini'd there for about 
a numth when four brothers fbeing cousins 
of S) c.inif to K‘s house one night and took 
S to their i»w n house, which was close by, 
and S was at once married *0 one of them. 
'J'he Ltiher of S was not asked fur his consent, 
and it was known by the nephews ana K 
that the Lather objected to such a marriage. 
K wac present at the marriage and consented 
to ir, hoping to reconcile the girl's father to 
it subsequently. The father, however, soaght 
the aid of the police, to whom S was given 
lip by her miisinr after having been deUbsod 
by them in their house for thirty-six hours. 
The four cousins were then charg^, under 
section 366 of the Indian Penal Code, with 
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kidnapping S from lawful guardianship with 
intent that she might be compelled to marry 
one of them. The charge was framed in 
general tesrnis, and did nut state from whose 
guardianship the kidnapping was alleged to 
have taken place. The trial was, however, 
conducted on the footing that the kidnapping 
was from the guardianship of K. The accus¬ 
ed were acquitted, un the ground that K was 
at the time the lawful guardian of the girl, 
and it had not been shown that she had 
been taken without K's consent, t'pon an 
wpeal being preferred by Government against 
that acquittal, he/d that the accused had 
been rightly acquitted uf the charge of kid¬ 
napping S from the guardmn.ship uf K ; but 
that the question whether they were guilty uf 
kidnapping S from the guardianship of her 
father had not been and ought to be tried. 
The word ’‘incliirlc" in tht explanation to 


section 361 of the Indian Penal Code is 
not intended to limit the protection which 
the section gives to parents and minors, but 
rather to extend that protection by including 
in the term * lawful guardian any person 
lawfully entrusted with the care or custody 
of the minor The fact that a father alkoss 
his child to be in the custody of a servant or 
friend fur a limited purpose and for a limit* 
ed time docs not determinu the father's rights 
as guardian or his legal pussession for the 
purpose.1 uf the Criminal I.aw. If the facia 
are not inrunsisteiii wilh a continuance'of 
the father's legal possession of the minor, 
the laiter must be held to be in the father's 
}>ossf<ssion or keeping even though the actual 
pussession should \n^ temporarily with a 
friend 01 other person.—J.'VO. xNNADHA Rao 
V. I 1 .. R. 24 Mad. 284, ^Davies 

and Henson, jj Sep 2^* Nov. 8, 19 UO j 


sea. Whoever by lorce tcmpels, or by any deceitful means induces, any 
Abduction person lo go frcin any place, is said lo abduct that 


person. 


€t of Set., 
Prew. Mag., 
or Mas. of 
rlaso. 

CognluWr. 

Wairont. 

Not tellable. 
Not comp. 


ses. Whoever kidnaps any person from Bnrtsh India or from lawful 

n . , * f I ■ i guardianship slall fe piini^htd wilh imprisonment of 

Punishment for kidnapping. ^ ' . * 

Seven years, 


fiiher descripi.nn 
and shall aUo bo liable 10 fine. 


Ifu a ieira vhich may extend to 


The prisoners having been s<‘ntriimi for 
abetment of abduction of a woman under •.s 
109 and 498, and for wn»rigfiil ronfincnirnt 
of her under s. 343. ii uas htld tlui hoili sen- 
tent'es could not st.ind, and that, as tln-c- 
senr** of the case was :ih<hirTioii, ihr prison¬ 
ers, as abettors therein, should [»' punished 
for it alom—Qt kk.n v Isiiu xh Cm ndf-k 
J oriER. W. R G.ip iSf=4, j! loch and 
Seton-Karr, 1 j .April 12. 1804 

The subject of an Independent Slate, 
though not amenable to the British (.'uurrs 
on a charge of culpable homicide committed 
out of British terntoncs, may be so amenable 
on a charge of kidnapping from those terri¬ 
tories.—Q i'Ben' S'. Dhl’rvo>ak\i.n Moirwr), 
I W. R C9. _Kfmp and Glover. J|. Dec. 
9 » 

The conviction of a procuress changtd 
from abduction to enticing, the woman al¬ 
leged to have been abducted having been of 
a matnre age and a free agent The convic¬ 
tion of the other prisoners also changed from 
abetting wrongful concealment under s. 368 
of the Pena] Code to abetment under s lift. 
—Qi’EFM S'. SktMOTEE PODO,«E I W R 4s;. 
[Kemp and Glover, JJ Dec 16.1864] Hut 
^cording to the ruling m v. JCaliu 

(I* 5 AH 233;, and s 199 of the Code 

Criminal Piorwlure 'Art V of iSghj.it is 


jJlrg.il uj ah it .1 rh.irirr of aliductinn to one 
uf eiilM < I’pf'iit — KlJ 

A I own w.os ui .ilaluctuin quashixl. no 
fiTu or (iMi-if iMungluTii practiMTl on the 
prTMUi abdiicii d--O1 Khv r KoMi'i 
j W K 7 Kemp and Glower, J] Jan 
10,1H03■ 

Till- .ihdiuTion 01 a girl, under 16 years of 
age, w\ih lulciti to marry. Jtc., without the 
loiisei^t ot li'T i.iwful giurdian, is punishable 
iind»T s-», 303 ami 3(>o of the Penal Code. 
'I hc cdTiKiit 01 the kidnapped person is im- 
m.'icen.il nur is it iiecessarv to show that the 
taking ur enticing aw.iy was by force of fraud. 
—CH H'X c. IxookOAN SiN<», 3 W. R. 15* 
(ilovtT. J. .May i 1865., 

A rcRsuN. in carrying olf, without the con* 
sent of her lawful guardian, a girl to whom 
he w,Ks betrothed bv his father, who, after 
permitting her to reside ocrarionally in his 
house, suddenly changed his mind, and broke 
off the marriage, is guilty of kidnapping 
from ].)wfiit guardianship punishable under 
s. 363 of tlic Penal Code. The fart of the 
betrothal, however, would considerably dimi¬ 
nish the hcinoLisness of the oirence.*-QttKtN 
v. (lOokooDoss R\jbi'Nh$ee, 4 W. R. 71 5 
Rev., Jud , and Police journal 149. rRentp 
and Si*ton-Karr. Jj, Sep. ii 1H65' 
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' W hwMZ a girl of f j years of ago aras taken 
out qI the custody of her lawful guardian by 
the first prisoner,and offered for sale in mar¬ 
riage to another, and the second prisoner 
illegally concealed her, the convirtion of tiic 
iormer ^’as upheld under s, 363 of ihe IVnal 
Code only : and the conviction of the latter 
under s. 268 only, while the separate convir- 
tioti of both under s, 366 was qu.ished.— 
Qubbn V. IsREE Pandav, 7 W. R. 56. ’ Nor¬ 
man, J. April 8 . 1867.] 

An entfcing-away of n child playing on a 
public road is kidnapping from lawful guard¬ 
ianship.—QiTKBN V. Mt’S-SAMl'l Oo^E*<R|t\. 
7 W. K, 62. _GIover, J, May 4, 1867 

The offence described in s, 363 of the Pe¬ 
nal Code IS inrhided in that described in s 
369, the kidnapping and the intention of 
^shonestly taking property from the kidnap¬ 
ped child being included m the Uttttr ser> 
tion. — Queen v. Sh\ma Stieikii, H W. K. 
35. ,[_Kennp and Glover, JJ July 8 , 1H67. 

To support a (*on\irtion for kid napping 
under ss.^bl and 3^3. >t must )>e .shown thrit 
the accuse*I took or entiivd away from law¬ 
ful guardianship tlie perM}n kidnapped.— 
QrERNti N EELA BiU£E, 10 \V. R. 33 l.orh 
and Glover, Jj. Sep. 3. iSbS ' 

To constitute the offente ot kidnapping 
under s, 3^13 of the Henal Cudr, il \iuist be 
shown that the person was abducted Irom 
lawful guardianship, and lawful guardianship 
IS the guarduiiship of i person who i** law¬ 
fully entrusted with the care or custody ot a 
minor.—Q i sen v. Blu 2 N -\V. T, 2.%. 
fTurner, Offg. C.J. July 8. iW7o._ 

A WAKRAM for the arrest of a person 011 
a charge of alxiut-tion should stale ihe in¬ 
tent with which the offence um^ (oniinilted 
BtDHOOMOOKlIEK OAnKE r. rKEKNVltl li.\l- 
L»AR, 15 W- R. ^ . 6 B I R Ap. I2y. 
[Jackson and Mookerjee, |J. J.m. 21. 1S71 ' 

Accusirn was conviricd hv the Magistrate 
of abetting the kidnapping of a minor. Ac¬ 
cused, knowing that the minor had left hunie 
without the con^scnt of his parents and at the 
instigation of one Komareri. the actual kid¬ 
napper, undertook to convoy the minor to 
Kandy in Ceylon, and was arrested on the 
way thither. The Sessions judge reversed 
the conviction on the ground that th«'re was 
no concert between the uccusi^d and Ivoma* 
ren previous to the completion of the kid¬ 
napping by the latter. UM by the High 
Court tnat, oo long as the process of taking 
the minor out of the keeping of his lawful 
guardian continued, the offence of kidnap¬ 
ping might be abetted, and that, in the pre- 
Mrnt case, the ix»nviction should be of an uf- 
feaoe pani^able under ss. 363 and 116 of 
the Penal Code* —Rtu. v. Samia Kavnuan, 


1 - L. R„ 1 Mad. 173. [Morgan, C.J., and 
Innes, J. Dec. 5, 1876-] 

Ceki'ain persons were charged under s, 
417 of the Penal Code, and were discharged 
by the Magistrate inquiring into the offence 
under s 215 of Act X of 1872. The Court 
of Se.ssioi), considering that the accused per- 
suH'i had been improperly discharged, for- 
wardixl the record to the Magistrate of the 
District, suggesting to him to make the case 
over to a Siilrardinate Magistrate, with direo 
tiuna to inquire into any offence other than 
thi* offence 111 respect of which the accused 
persons had been discharged, which the evi¬ 
dence on the record showed to have been 
committed The Subordinate; Magistrate to 
whom the case was made over made an in¬ 
quiry. and committed the accused persons 
for trial before the Court of Session on 
charges under ss 363 and 430 of the Penal 
Code, ft was < untended that the Court of 
Session was not competent to "direct the 
acp^'jsed fjtTMJii-s to be committed ’ under 
s 296 of Act X, of 1872, the case not being 
.1 ' .Scs.Vionsrase ’ u ifhin the meaningof that 
section, and that the commitment wasconse- 
qufntlv illegal that there was no 

‘direct.on to cumnnt ‘ within the meaning 
of that si-ction, that is to say. to send the ac¬ 
cused persons at once to the Sessions Court 
without further inquiry, and whether or not 
the inquiry was nude in consequence of the 
suggestions of the Court of Session was im- 
rnateri,il, and that the inquiry upon the charg- 
tN under ss. 363 and 420 of the Penal C(Me 
w.is rightI3 held by the Subordinate Magis¬ 
trate. and iht* commitment could not be im¬ 
peached — Emrrbss V . Bnuh Singh, 1 L, R., 
2 Alb 570 Straight, J. Dec. 31, 1879.3 

The iuvused were convicted by the Mngis- 
tr.itc of the District of Lahore, exercising en¬ 
hanced powers under s 36, Criminal Proce¬ 
dure Code, of kidnapping a married woman 
being a minor, from lawful guardianship, 
for the purposes of prostitution, and sen¬ 
tenced under ss. 363 and 373, Penai Code, 
to terms ot imprisonment exceeding three 
years Th** proceedings uxTe forwarded to 
the Sessions Judge. l.,ahore Division, for con¬ 
firmation of the sentences. The Sessions 
judge, holding that ss. 363 and 372. Peftnl 
Code, were inapplicable to niairt^ femalo 
minors^ annulled the convictions, and direct¬ 
ed the re-trial of the accused on a charge under 

408. Penal Code. The Chief Court hoki 
that the order of the Sessions Judge was 
illegal; ist, bei'aiise s,s. 363 and 37a were ap¬ 
plicable to married as well as to uomarriod 
female minors; and, secondly, because tbe 
Sessions Judge was not competent, under s. 
36, Criminal Procedure Code to direct a new 
trial upon a new charge; and, srdly, becauM 
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no con^lttint had been preferred uf an offence 
falHng’ under s. 498, Penal Cc^e. — Crow^t v, 
Kammu, Panj. Ret', No. 12 uf 1879 

A MOTHER cannot have a n^ht to the ru6- 
Um}/ oI her iegitimate children adver.^y to 
the father- Ordinarily the custody of the 
mother is the cu$ti>dy ot the father,'and any 
removal of the children from place to place 
the mother ought to be taken to be con* 
sistent with the right ol the father as guardian, 
and not as a taking out of his keeping. Hut 
where a Hindu woman left her husband’s 
house, taking w'ith her her infant daughter, 
and went to the bouse of A. and on the same 
day the daughter was married to B, the bro¬ 
ther of A, without the father’s consent, it was 
held that A was rightly convicted under 
ro9 and of the F*enal Code of abetting 
the offence of kidnapping. —In thk M 
OF PR.lN KkIsHN \ Si KM \ ‘ Kwj>K 85 > I’kAN 
Krishna SrkM.ii. 1. L R,. 8 Cal. 969 10 

C. L, R. 0 WiUori and M.irpherson. JJ 
June 20, 1SS2 

The abseiu’c of the ot the l*oIi- 

tical Agent required hv ^ I^^ot ch*» L tide of 
Criminal Pro^'edurc is an absolute bar to the 
trial of a case to whi* h the pfox isiuns of thar 
seiiion apply St^mh/r that the offenn" *>f 
kidnapping from lau lulgu a rdi.m^hip punish¬ 
able under s. 3^3 of the I'cnal Code i* not :\ 
continuing offence—<Ji fc.F:\-KMrKKs> :■ Ram 
Sl'nuak, I L. R.. ig AiC i(X; [Kdgc, C 1 
and Blenncrha.s,sett. f. fuly 30, iHi/i 

J. A urtiroR girl, was taken away troni her 
husband s house to th#- h^uiv of R and tin '■e 
kept for two dav'^. Thun ci-nc M fMrtic nrid 
took her awa\ to his own house and k**pt luu 
there for twenty days and subsivpjrntii’ 
dandcNtinch renioerd hr*r in tin* hot.se i>f fin 
petitioner. j*nd frouj that lioiisr the jirutioner 
and M took her through diflrrenl places to 
Calcutta. The petitioner w;\5 convji-ti*d 
under s. 363 of the Penal Ci*dc tor kidnap- 
pinga girl under 16 \ears of from the 
(awful guardianship of her husbaiid. 

(by the majority of the Full Dcnehf th.u 
the taking ttuay out ot the guardjansliip 
of the husband was romple'e bcUm^ the 
petitioner joined the prinripal offenders m 
taking the girl to Calc iitu, nnd i hat ihe peti- 
ttonetj therefore, could not be <onvicied 
under 363 of the Penal Code. MJ. fur¬ 
ther. that the offence of kidnapping from 
lawful guardianship is ronriplc p when the 
mmcir is actually taken from J awl id guardian- 
ship; it is not an offenre continuing m# 
long at> she ih kept out of sue h guarct^ in- 
ship. Per Rampini, J —The offence of kid¬ 
naping undfsr ji. 363 is not ncres<variU or in 
a|t oase» complete as soon as the minor i-s re¬ 
moved from the house of the guardian; when 
tka act of kidnapping i# complete is a que-s- 


tiQn of fact (o be determined according,te 
the circumsrtanfjes of each ca$a, —«Naifai' 
Cmattoraj rs gLKKM-EMPR^, r. L. R, a? 
Cal 1041 , Miicleiin. C.J., and PrioaepiGhose, 
Rampini and Haiidcy, JJ. June 4, 9, 190Q,j 

S, \ i.iKL 01 the age of ei|^t y^a, lived 
ordinanlv under the guardiaoship of her 
father 'A .sister of S wa^ manried to a 
nephew of one K. and. with her bu$band> 
Ined in the hoihseof K S. with her father^ 
knowledge and consent, visited her aiater in 
K's house, and had remained there for about 
a month when four bruthers (being rcuains 
of S,^ came to K’s house one night and took 
S to (heir own ho».'*e, which was close by. 
and S was at imce Tuarnod to one of them. 
The tather of S was not asked for bis con* 
.sent, and it \xas known by the nephews and 
by K rlut the father objected to such a 
uiarn.ige R was pn-sent at the marriage 
and < unsi-jited to it. hoping to rcs'oncilc the 
girls father to it stibscquenily. 'Hw 

Jumeier. sought the aid ul the poliLV, to 
wiuuii S given up by her tuitsins after 
having born tlei.uned In them in their house 
lor thiiriy-s x bouts 'fhe four cousins were 
thf*;i (h.irgtd uiulcr ■> jOd of the Indian 
Prii-d C'otS* xwth kuin ippmg S from fawful 
'.tnanhanship with intent (hat .she might be 
( Oirrprllt'd tti m.irrv one of them. The charge 
Mas framed m ('cncral ti-rms, and did not 
stab- fruif! uHom' gu.trdiansbip the kidnap* 
ping ivas alli-gcrl to nave taken place. The 
!r.,d Mas, lutMcxer, r c^rd.uted on the footing 
that ibr kulnappMig wns from the guardian* 
■>iup of K The a*' usi^d were acquitfed. OM 
tic gruunri :h it K wms at (hi? tune the tawfi'J 
giiardian ot (hr girl and it iwul not beer 1 
-hirixn that vho h7d Iki>ii taken without K\ i 
I .»rsen? Tpon an appeal being prefer* 
nd h\ Irovrrnmtnl against that acquUUl, 
hr!ii ilia* the .11 rus^ ha<l t^ccn rightly 
.c'H-ait’cd i.f the f (large of kidnapping S 
from the guardianship of K * but that the 
tjucstiun wh'-thrr thc\ win- guilty of kidnap* 
prng S from the guardtari«htp of her iatb^ 
had not )x‘-rrn and ought to be Cried. The 
M'ord ‘ ineiudr ' in the explanation to a. 
3(11 (if the Indian Penal Code in not 
intruded to limit the protection which ibe 
si^'tion g;vfs to parents and minors, but 
taextend that protection by tncinding 
in the term * lawful guardian " any paraon 
Iwfiilly cntru.Nted with the cAfc or rastody 
of the rnim*r. The fac't that « fatbeT aUowt 
his child U> be in the- custody of » aarvanl; Or 
Irieml for a limited purpose and for a limit* 
ei time does not ditnrmiue the latbor'a 
right«i guardian or his l<^ai posimioil for 
(he purposes of the Criminal i^w. U Uw 
facts are nut incoosifUni Witji a cofttimHyMO 
uf the father s legal pofMsalon oC the miMOV^ 
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ih^ kltcr iawt be hM to be is tbe fetbcir's friend or other penda.^}A04NKADHA Rao v. 
polMati<let Of keepi|i>EeveQ though the actuel Kamaraju, 1. U 24 Mad. 284. [Davies « 

^ potiesfion sbotila be temporarily with a and Benaon, ]J. S'ep. 25 , Nov. 8 , 1 ^.] 

884. Wboe\'er kidnaps or abducts any person in order that such person u. of Se». 
Kiibufpinf or abducting may be murdered, or may be so disposed of as to be 
in order to niurder> put in danger of being murdered, shall be punished NotbaiieUc. 

with transportation for life, or rigorous iinpris'.)nnient for a term which may *******^' 
extend to ten years, and shall also be liable to fine. 


Illu9traiions, 

(a.) A kfdnepe Z from British India, intending or knowing it to be likely that Z 
may be aanriliced to an idol. A has committed the offence dcfineo in thii, section. 

(S.) A forcibly carries or entices B away from his home in erderthat B maybe 
murdered. A has committed the offence defined in this section. 


Whoever kidnaps or abducts any person with intent to cause that outr*. 
KidDapping or eliducting person U) be >ecreily aiul wrongfully confined shall 
with intent secretly and be punished wiiii iinprisonmcm of either description 
wrongfully to corhneptr^... jg, ^ 

shall also be liable to fine. 


886 . Whoever kidnaps or abducts any uoman widi intent that she may 
iCidnapping or afiducting be compelled, or knowing it to be likely that she will 
wunan to compel her marn- be compelled. lO tnarr}' any pcison against h.T will, 
age, btc. order that siie may be forced or seduced to 

illicit intercourse, or knowing 10 Ik likely Uiat she will be farced or seduced to 
illicit intercourse, sliatl be punished with imprisonrneiu ol either description for 
a term which may extend to ten years, and shall also be liable 10 fmc. 


DUt8» 


A CUAK(iK ui dbduotUHi u'lJl nut jti tindif 
>. ^^>86 when ihc wenic’in. being (;f Mialnrc .igi., 
herself wishe> to l>ei omt* a prustituSc — 

Qubex V. Srimouvk Punnht, i W. K 45 
;^ICcmp and Glover, JJ Dci-. i6, 1K04.J 

Whukk a girl of 11 lear^oi age w.is taken 
imt of the custody of her lawful guardian by 
the first prisoner, and offcml (or ikde in mar- 
rigge to anothefi 'tud the aierond pn.sufirr il- 
Ic^^ly roncealcd her. the ronxirtion uf thu 
lormer was upheld under s of the IV-nai 
Codu only, and of ihe Utter under 36H 
only, white the separatr l on^irtion of t>u(h 
(taww V 366 waa <iua$bMl.—^>rKKN e Uaht 
Tanoav, 7 W, R 56. -'.Vorinan, J. April 

B. 1867 .] 

To sustain a rharge under s. of 
abducting A woman with intent that bo 
forced or seduced to illicit mtert'ourMr. therr 
mull be evidence to ^how the intent, or rai»c 
the pfesuniption (hat illirit mten'ourao was 
IIMy ta rttwH from the *ibdiicti«»n.—M ekr 
A bUW Kma» v, CnoWfi. Panj, Rer.. No. 23 
of 1868 

Tttg abduction oi a girl under 16 year* ol 
wHh intent to marry without the consent 
^ bet kuwlul gnardUn is punishable under 


-n'd '■*1 'bt IVfMl Code. The 
ivnst.'iK uf rht’ g;rt it ii]:n>au.'n.il, nur \s k 
n^cv^'i.irv lu (li.tuhr entinng ur taking 

.nvAv by for' r uf Iriud- — (Jl'EEN e. 
Ku'.MiUAS Sjn«. \ VN‘. R, 15, Glover. J, 
May 15. iS(>y 

L'mbki- 1>L* nn «om K'Lioii uf the offent'c 
of knti.appiii^ under s jiot, frf iKc Peoai 
G*»dt\ JMiJr's'- /t IS pro\«l thdt the accused 
h.i> tdkru the gir] out of thr kvt^ping or cus* 
ti»dy of hrr Uwttil gu.-irdi.in without her curt' 
v'lii Moium Ciu^mikk Sjl, 16 

\V. K 42. Ain>,Iiu. J Stp 2. 1871.] 

!■> S had two wives, N and J, by the latter 
of whom hr had two daughters. In Feb* 
niary 1S76. he went with his wife, N, to a 
marriage in another iiJlagc leaving J and her 
Iwo dnnghters ,it home. During the tempo* 
rary absenre of D S. j removed Her kW0 
daughters to the house of her brotherdo-tew, 
M, and Tnarrnxl thr elder girl laged Synnm) 
to one G with the assistance of three othor 
persons, The Chief Court held fi) tbattibn 
word '‘woman" in s. 366 included n mioot 
female; 12) that there wu a kidnapping from 
the lawful guardianship of D S wUbin the 
meaning of 361 and 366^ irntwithatanding 
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the consent of the mother, J, to the girl's re* \Vhen a man carries oft a young gkl «t 
moval. Per Smyth, J,'—Because the girt, night from her father’s house, the presun^* 
during the temporary absence of the father tion is that he did so with the intent indicvd-^ 

D S, continued in his possession and under ed above. It would be open to him, if be 
his control as her lawtul guardian, and was not had admitted the kidnapping, to prove that 
under the guardianship of her mother, J. Per he had some other object; but no other 
Plowden. Because the consent of a mere object is apparent on the face of the bicts.” 
custodian m breach of the trust reposed by JiM that this amounted to a misdirection of 
the person from whom the right to custody the jury The question of intent wan a pore 
is derived is not the consent of the guardian question of fact; but the way in which it had 
in whose keeping the minor still continues been put to the jury left them no option but to 
through the custodian —Dheka Si.voh v. adopt the view taken by the Judge.*—Q uern* ' 
Mussammat Kahno. Panj. Kec , \o. 8 of Emckess v. Hci^hes, i L R., 14 All, 25. 
1878. Straight, J. Aug. 1, 1891 j 

Whekk a girl, under 16 years of age. who The complainant charged the accused with 
was travelling with a chance*protector toot gn offence under s 366 of the Penal Code 
her lawful guardian;, went off with theatcus- ,n respect of his wife. The Deputy Magie- 
ed voluntarily, and without any false induce- ^rate convicted the accused of an offeace 
iiient or force on his part, and without any under >. 4^1801 the Penal Code, and seotenced 
agreement between the accused and the girl him to one month s rigorous imprisonnient. 
or her protector that she should prostitute The Sessions ludge, being of oplniun that 
herself, and the accused sub.sequcntly hired the Deputy M.igisiraie had no jurisdiction tu 
out the girl on two occasions for the pur- convii t the accused under s. 49^« fhere being 
pose of sexual intertourse the Chief Court, „© rornplainl bv the husband under s. 199M 
reversing the order of the lower Court, held the Criminal Prorediire Code, and that the 
that no ofience was made out against accused offence did not full under s, 238 the Cri- 
under s 373 or s. 366. In order to constitute minal l^rocedurc Code, referred the case to 
an offence under s. 373, there must bt^ a tak- the High Court. JItJd that such a case is 
ing poaaession of the minor under some u ithin the inttution of s. 238. The iotenuon 
agreement or underst.indiug either with some of the law is to prevent Magistrates inqutr- 
third person or the minor, that the minor is jng of their own motion into cases connected 
to be employed for sonic purpose specitied with niiirnagc. unless the husband or other 
in the section. —H^kueo v. EM^Kbss, Panj. person authorixrd moves them to do 
Rec., No. 7 of i88i>. But uhen the husband is complainant, and 

The mother oi an illegitimate child is ;:s brings his a.inplaint under s. 366, a cunvic* 
proper and natural guardian during the pe- dun under s 40H may properly be had U the 
rjod of nurture. And where the midher, on evidence he such as to justify a conviction for 
her death-bed, eiitriists the <’.4r(* of >uc‘h ^hi minor offcnri;. and yet in.sufBcjciit lor a 
child to a person who .tcc»-pt-s the trust, and conviction for the graver one.— JatraShekh, 
maintains the child. such A person is " law- Rii.'V>'VT Shkkh, 1 J*. R,, 20 CaK 483* 
fully entrusted with the »arc and iiisiody Pigol and Hdl, JJ. Sep. 19, 189^., Btit 

of the minor within the luediung of s 361 of contra Awpress v Ktfilu, 1, L R.. S ^^1* 
the Penal Code. The explanation of the 

words law'ful guardi<in " m s. 3M is intend- An offenie under s. 305 of the Penal Code 
ed to obviate the difficulty the prosecution is. within the meaning of >. 338 of the Cri- 
inight be put to in hieing bound to prove nurial hVoc'ednre Code a minor offence ax 
strictly in case.s ot abduction that the person c’onipared with offences under s. 366 and t. 
from whose rare the minor has been abduct* 376 of the Penal Code, and the High Court, 
ud was the guardian of such minor within the in dealing with a case under s. 307 of the 
meaning of the legal acceptation of the Criminal Procedure Code, can convict *n 
word. — EvpkKss v. IT.mantle. 1. L R, 8 aicused of the former offence without a for- 
Cal. 971, 'Garth. CJ, and Cunningham mal charge having been framed. /Vr Baner* . 
and Maclean, JJ July 9, 1883 jee, h—The words “minor offence” have 

In a trial with a jurv under .s 360 of the defined bv law . they ere to Im 

Indian i>enal Code, the Judge. on‘thc ques- >« any te«hnical sense, but in their 

tion of intent, charged the jury in the follow- ordinHty sense. 'QuEEN-EMPEEtt 
ing Words . “ It remains only to consider the WSTH Manual, 1 . L. R., 22 Cel* tOOo. 
question of inlcnt. The charge was that the iMacpherson and Banerjoe, JJ, July f6, 
girl was kidnapped m order that she might '® 9 S j 

^ forced or seduced to lUicit intercourse. Ram Dsi, Chajju, Piru, and Kamv, were 
^ to this. It is sufficient to say that no cither coitimitted by the Joint«Me^iatrata id Maaiif* 
laterence is possible under the circumstances, farnagar to the Court of the Sewdona Jtid09 
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olSabumpur. Upon the case which wu be- whom S was given up by her cousins after 
lore the loint Magistrate it appeared that having been detained by them in their house 
Ram Dei had committed the oft'ence punish- for thirty-bix hours. Tne four cousins were 
able under s. 366 of the Penal Code in the then charged, under a. 366 of the In- 
district of Bijnor, and possibly the other dian Penal Code, with kidnapping S from 
three persons had committed the offence lawful guardianship with intent that she 
punishable under s. 36B of the Penal Code in might he ruinpellcd to marry one of them, 
the district of Muzaffarnagar ; Chajju and The charge u-as framed in general terms and 
Piru also possibly having committed the did not state from whose guardianship the 
offence punishable under that section in Bij- kidnapping was alleged to have taken place. 

Dor. Under the above rircuinstances, the The trial was, however, conducted on the 
High Court, maintaining the order of com- footing that the kidnapping was from the 
mitment made by the Joint Magistrate, guardianship of K. The accused were ac- 
dirccted the case to be transferred fur trial to quitted, on the ground that K was at the 
the Court for the trial of Sessions cases ans- time the lawful guardian of the girl, and it 
ing in the Bijnor district, namely, that of the had not been shown that she had been taken 
Sessionn Judge of Moradabad. AVg. v. Sain/D without K s consent I'pcin an appeal being 
X'atiffdffff fl, L. R., 1 Mad. 173^ and ^)nrrn- preferred by Oovrrnment against that ac- 
r. Sur/fi {Weekly Notes, tKK^, p. quittal, /ic/d that the acrusecl had been 
J64} not follow'ed. Qucpn^Emprpss v James rightly aapiitted of the charge of kidnapping 
In^le ( 1 . 1 .. R., 16 Bom. 300} and Queen- S from the guardianship of K, but that the 
Enpetss c. A 66 t Ecdiit\\. L K , 17 Mad 402) que.stion whether they were guilty of kidnap- 
referred to. {/tieen-E^tupre^s v. Thaku ( 1 . 1 . ping S from the guardianship of her father 
R.,8 Bom. 3J2) toliuwed—yt’Ki-N-K*iPKh.ss had not been and ought to be tried. The 
V. Kam Dei, I. I.. R. jHAIl 3511. Hdge, word “include in the explanation to 9. 

C.J., and Bknnerhassett. .\pnl 2y. ifhjA 361 of the Indian Penal Code is not intended 

to limit the proferfion which the seiiion 
S, a girl of the age of eight yea^^, lived gives to parents and minors, but rather to 
ordinarily under the gunnliaiiship of her extend that pruttM'tion by inchidiag in the 
father. A sister of .S was married to a term “ lawful guardi-in ' any pi-r-on lawfully 
nephew of one K, and with Iut httshand, entrusted with the care or custody of the 
lived in the hous<" of K S, w'lth her f.ither's minor. The fact tha* a father atiow's Ids 
knowledge and consent, sisited her sister in child to be in the custedv of a sersant or 
KN house, and had renialned there for about friend fur a linnitd purpose and for a limit* 
a nmnth when four brothers ibtuiig cousins eil time does not determine the f.ither’s rights 
of S) came to K's house one night and took as guardian or his legal possession for the 
S to their own house uhich was close be piirptises of the Criruiria! Law. If the fact« 
and S was at once married to one of them an* not inconsistent with a continuance of 
The father of S was not asked for his Cfni- the father’s legal possessiun of the minor, the 
sent, and it was known b\ the nephews and latter must xn* held to be in the father s pose 
by K that the fjlher objected to such a ses-sion or kwptng even though the actual 
marriage. K wa'4 present at the ni.trriage possession should he temporarily with a 
and conKentiti to it, hoping 10 rw'oncile the Inend or other person —J.m, \vn soh \ Rao v. 
girl's father to it suhst^iienllv 'fhe father, Kkm^raji', I I.. R., 34 Mad. 384. Davies 
however, sought thq, aid of the police, to and Benson, J). Seji. 25 Nov. 8 1900." 

867. Wh<X‘ver kidnaps or abducts any jicrson in order that such person ct. ofSeib 
KHtnippirK «f aWuctinp Subjected, or may be so disposed of as to be 

in order to suhiect prrfton u> put in danger of be’ng subjected, to grievous hurt or NfltfaaiUUe. 
fitevouK hurt, darery, &r. slavery, or to the unnatural lust of any person, qt ^*^******* 
knowing It to be hkely that such per.son wil] be so subjected or disposed of, 
shall be punished with imprisonmeoi of either description for a term which may 
extend to ten years, ami shall also be liable to hue. 

86a Whoever, krowing that any |)erson has been kidnapped or has been 
Wrungfully n^Dfealmr or abducted, wrongfully conceals or confines such per. 
kerpine in rcmhikmciiti kid- Sen, shall be punrshed ui the same manner as if 
aappfd or abdu<ttd jieison, kidnapped or aliducted sucli person with the 

eatne intemicn or knowledge, or for the same purpose as tlial with 01 for which 
he conceala or detains such person in confinement. 
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Thv conviction of a procures^' char^ged 
from abduction to enticing, the woman alleg¬ 
ed to have been abdncted having been oi 
mature age and a free agent The convirtiun 
of the other prisoners also changed from 
abetting nrougfui concealment under s. j( 3 t> 
of the Penal Code to abetment under s. n6.— 
Quken v. SRiMorii:E Poddke, i W. R 45. 
[iCemp and Glover, jj. Dec. 16, 1804 j It 
IS however, to alter a charge from ab¬ 

duction to enticement. See Empress v. Kallu, 
I. L. R, 5 All. 2^3, and s. 199 of the new 
Code of Criniinal Procedure* (Act V of 

Where a girl of 11 ^-eais of age was taken 
out of the custody of her lawful guardian by 
the 6rst prisoner, and offered for sale in 
marriage to another, and the second prisoner 
illegally concealed hei, Ihe ri)ii\iclion uf the 
former was upheld under s. '^6j of the Penal 
Code only, imd of the latter under ft. 3O8 
only, while the separate eonviermn of boih 
under s 306 was (piashed—yrKFN 7'. Iskef 
PAHDA.V, 7 \V. R. 50. Norman, j. Aprils. 
i867.j 

S. 368 of the Penal Code refers to some 
other party who assists in concealing any 
person who has h*en kidnapped and not to 
the kidnappers—Ui i>.v ;> Shku:m On/n-p 
6 W. R 17- I.nrh, | ]ul) 2, iS^iS 

If knowing ilnt a girl 1 ms hei'n kidnap¬ 
ped, a piT.son wningial!\ rontine'J her, aitd 
subse^iieiitly (L'taiiis her as a •'iaie. lie is 
guilty of luo sep irate iirtences ptinislwbl * 
under the iVnai Ciide. SLiverv is a i-iiiidi- 
tion w^hii h .idmirs of d»‘grees and a per.siju 
treated as a sla.e W .uiofner .isseris an ab.o- 
lute right to res*ta u his pf’*son.d iib.:r'\ and 
to dispose of his labour agains: his wdi, i\]i> 
less th-tt right is eonlcrreil \%\ 1, .-is nv the 
rase of a parent, or a guardian or a y'l.lor.— 
OrEIH V. MiK/\ SiKT NTMk lit kill i \ - 
W. P. 146. "Turner and T-irubii!! [J, I'lut- 
20, 1871 ^ 

The mere fact of a girl ln*ing rcoeiitd into 
A hoii'>e. and retaim;d there f»y the owner, 
evun after he may have fjeiomi* aware, or 
found rc^,son lo believe that she h-id been 
kidnapped, does not amount to concoaiment 


[€k«»,xVl. 

her, unless an intention of keeping'her 
out of view beappareftt.-H 3 *^***^ {HO**0ip, 
5 N.-W. P. 133. [Pearson and JadUocii JJ 

M'jy 3- 

'I'Ht mere circumstance of a girl, who bad 
been kidnapped, staying in the bouse of a 
person fur a day or two, does not warrant the 
concliisiuii that Nhe was wrongfully cono^U 
cd b\ that person with the object of baffting 
any 'search that might be made for her. — 
yv>K'i r. Mv'sscmct CttrawHU, S N.^W. 
P. 189 Pearson and |:irdine, Jj. June U, 

To consiiiutt the offence of '* wrongfully 
coneealnig ” a person who has been kmoap* 
ped or abdurteil, there must be a withdrawal 
ot that person from the actual i*bscrv'ation of 
Dther-*. by removal or otherwise ; and merely 
ginng false information about such peracMt 
IS not Milficieiit.—-pHl'i \ Sia6 H j CrOWN, 
i*aiij R«'., .N’o, 10 of 1S74. 

R\m Dki, Chajju Piru. and Kamar, were 
committed b> the Joint Magistrate of Mu- 
zadarnagar to the Court ot the Session* 
Judge of Sahara npiir. Upon the case which 
waft Iwforc the Joint Magistrah* it appeared 
ihrit Ram Dei had committed the oftonce 
piiriMhabk under s. 3f»o of the Penal Code in 
ilie district of Hijnor, and possibly the other 
persons had comnnUini the offenct* 
punish.iblr under s. 36H of the Penal Code 
m (hi- d’.strk«’i m M\izaffarn-'\gar . Chajjn and 
|\ni aImi posMbU h.'is ing committed the of- 
lrnc<‘ piinish.dile under that section in Biimir. 
Under the .thovc nrcumvtaoivs, the Htgh 
nMint.iining tlic order uf etmwuttnent 
made by the Joint Magistrate, directed 
thy c.isc" to fic transferred for triad to the 
Court foi' th»' Inal ot Sessions canes arising 
in the Htjnor district, namely, that rd the 
Si-s'.iunft Jiiilgt* ol Moradabad v. Sarnia 

A'liMud.iw i|. K . T Mad, 173) and fftdr/a- 
V. Si\rju iW'ecWiy Notcs, l 883 ' P* 
lf>41 not tolloHcd. tJua^n^Em^rw V, yamt^s 
/nalt' (I. !. K. It) Rum 200) and 
Etnf^re «c v Af*hi Redd c J. t.. R1 7 Mnd. 4^2) 

njfcrri'd t<», iJuefn'EiHprt%\ v. Tkaku^ f* L. 
K.,K Horn 1121 followed-‘QiRKH-KMPRUS 
r , Ram Dill I. 1 . R., 18 All 350. [Edge, 
C J and BIcnaerhasHcft. J, April 


369- Whoever kidnaps or abducts any child under the age of ten yean 
Ktdnappifig or abducting with the mtcntioii of taking dishonesUy any movetble 
child under ten years with in* properly from the person of such child shall be 
tent to steal irom its p rion. punighcti With imprisonment of either description for 

a term which may extend to seven years, and shall also be liable to Aiie. 

The offence licscribod in < of the p^ad child being included in theUtternecttieii^ 
Penal Code is iiirluded in th.it dVsrribcJ m —Qt;KEy r. Skaua Shkikh 8 W, R. 35* 
s. 369. the kidnapping and ih'^ infention of 'Kemp and (tlover, JJ |nly 8, 1887,J 
dishonestly taking property from the kidnap- 
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3 ftFAlt 4 Tic ientence4 cannot b« awankd In tkc Utter HccUon was canoelUdf itim brfajg 
OHO CM ior abducting a child in onXer to no evidence of any frepaiition having hoao 
talsc fMABHCrty from itii person (s. 369), and naade to cause death, within the maad>v 
Ihoft oAer meparation to cause death, &c., iugof thatsection,-^uiENv. Kasbbi Nam 
{» 33 a). where the evidence shows that the Chungo, 8 W. R. 84 ' [.Seton*KaTr and 
aet was one and the same, the sentence under Marpherson. Jj. Nov. 30, 1S67.] 

era Whoever imports, exports, removes, buys, sells, or disposes of c i. S wf 
Buy^or disposing of any person as a slave, or accepts, receives, or detains 
penon asaelave. against bis will, any person as a slave, shall hg 

punished with imprisonment of either description for a term which may extend **®^*®*>^ 
10 seven years, and shall also ba liable to fine. 


A SOUGHT a girl, aged 9, and gave her m 
marriage to his brother. A was cunvu-ted 
the Magistrate of the distiict oF disposing 
the girl as a stave. ffM that the t onvir- 
Uon was not sustainable.—Cvtnv.N* r. Riuu, 
Panp Rec.p No. 19 i8if)7. 

R, HAViKG obtained possr'ision ot D, a 
girl about 11 ye.*irs of age, disposed of her to 
a third person, for value, with that 

such person should marry her, and siu'h per¬ 
son received her with that inttriit. that 

R could not Ih? ronvirtt-d of disposing of U 
as a slave under 370 of the- Penal Code. 
Quaen v. Mirzu Sikundar /htkhut >3 \ - W 


P. 146) remarked upon. —Empress ». Rah 
Kimk. f. h. R., 2 All. 723. '[Stuart, C.Uand 
Pearson. Spaiikie. Oldiield. and Straight, | 1 . 
Mar- 8, 

S ThA\svv.KRED to A for R». 2$ his 
rights' in the person of B, a girl of 13 years. 
In a ducument \n which the transaction was 
rer’(ir<]i d U was described as a vellati or slave- 
girl ptiirhased by S from P. Held that A 
was gulh y of imying B as a slave within the 
mt-ining uf s. 370 of the Penal Code —Awi¬ 
n'\ T* Qi’EEv-KMrRess, f. L. R., 7 Mad. 277* 
'Hutchins and Brandt. J|, Keb, Ij, TS84.} 


871. Whoever hnbitiull)' imparts, expert?, removes, buys, sells, traffics, ct of Setk 
j, , . , ^ . , or deals in slaws, shall be punished with transporta- SSSl*** 

a to caingin ^aves. imprisonment of either descrip^ Notbaiubie. 

lion for a term not exceeding ten years, and shill also be liable U) fine. Noecomp. 


m Whoever sells, lets 10 hire, or oiiierv.ise disposes of any minor Ct olSea., 
S«Hiny minor for purpjws 't"-* "f i'ixto^n years, witii intent lluU such 

of proititutioo, &r,. minor slull bi‘ eiripl >>ed or used for the purpose cla«a. 

of prostilution, or tor any unliwiul and immoral purpose, or knowing it to 
be likely that such minor will be employed or used for any such purpose, shall NotbaiUMe* 
be punished with imprisonment of either desenpaon for a terra which may 
extend to ten years, and shall al.^) be liable to fine. 


Thk dedication of a ininor girl under the 
Bge of t6 years to the service nf a Hindu 
temple, fcy the performance of the shrj cerc- 
rnouy, where it was shown that it was almost 
inwUbly the case that girN so dedicated led 
a life of prostitution. w,as a disposing of such 
minor, ^wiug it to be likely that she would 
be used for the purpose of wosiitution. with¬ 
in the tneening oi s. 37a at the Penal Code. 
—RXO. V. jAtLi Bharin, 6 Bom. H. C. R. 
do. [Warden and Uoyd, J). Sep 37.1S69 j 

Sf a married Mahomedan girl under ifi, 
while Uvitig with N\ her grandmother, and, 
in the ahamwie of her husband, formed an 
a 4 ttttarauaintrigue with two Hindus, with the 
Idiaiileilge of N. S and N were then induc¬ 
ed by tM Hindub to remove tu another vib 


lage, ihit S might take up the trade of a pros- 
titiiu*. They there met J. a public woman, 
with iv’liom they went to reside, and who in- 
trod ucixl visitors to 8, and nM'eivcd the money 
paid by them, in exchange for the bovd and 
food supplied to S and N. N was convicted, 
under ^ 373, oi disposing of a minor for the 
piirpost' of prostitution, and J was convicted, 
under 5. 373, of obtaining possession of a 
minor for "the purpose of prostitution, ffdd 
per Jackson, Tiiat, on the facia provoik 
no olleacc wns committed under the Penid 
Code. Per Glover, j.—N and J were IxA* 
guilty under ss. 373 and 373 
and their appeals should be- dismissed «— 
yuRRN t'. Noor Jan, 6 B, L R. Ap. ^4; 14 
W. R. 39. Glover, JJ. July, 

30, 1870.] 
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Tmi privoners were convicted, the one ot 
dispoang of, and the other of receiving, two 
children, females, under the age of i6 years, 
with intmt tiiat such females should be used 
for the purpose of prostitution. The evidence 
showed that the children were disposed of and 
rostered as dancing-girls of a pagoda for 
the purpose of being brought up as dancing- 


connection with the definition of the term 
“ illegal,” as contained in $. 43 of the Penal 
Code, or it may be said th^ ^ U 
unlawful which the law has prohibited ; but, 
if the purpose be not '‘unlawful*' within 
either of these definitions, although it may be 
immoral in a purely ethical sense, the offence 
will not be made out. The pri|icip|ie laid 



i properly 

•d.— Paduavati, 5 Mad. H. C. R 
415. [Holloway and Innes, JJ. Aug. 4, 
187ft] 

To constitute an oftence under s. 37a of the 
Penal Code it is not necessary that there 
should have been a dispoMl tantamount to a 
transfer of possession or control over the 
minor's person — Reg. v . Ak.vac'hei.la.m, 1. 
L. R., 1 Mad. 164. ^Morgan, C.J., and In- 

J* 1876^] 

The accused were convicted by the Magis¬ 
trate of the district of Lahore, exercising en¬ 
hanced powers under s. 36, Criminal Pro¬ 
cedure Code, of kidnapping a inarrit'd 
woman, being a minor, ^om lawful guard¬ 
ianship, for the purpose of prostitution, and 
sentenc^ under ss. 363 and 372. Penal Code 
to terms of imprisonment exr-eeding three 
years. The proceedings were forwarded 10 
the Sessions Judge. Lahore Division, fur con¬ 
firmation of the sentences. The Sessions 
Judge, holding that ss, 363 and 37a, Penal 
Code, were inapplicable to married feiivile 
minors, annulled the cunvirttuns, and direct¬ 
ed the re-trial of the accused on a charge un¬ 
der s. 498, Penal Code. that the order 

of the Sessions Judge wamllegal. 1st, bi^'atisr 
ss. 365 and 372 were applicable to manicd as 
well as to unmarried femnle minors, :tnd, 
because the Sessions judge was not coni^n’- 
tent. under s. 36, Criminal Procedure Code, 
to direct a new trial upon a new charge . and, 
3rd, because no complaint had been preferred 
of an offence fallmgunder 8.498. Penal Code. 
—Crown v. Kammu, Panj. Rec. No. 12 of 
1879. 

The facts which must be proved in order 
to SDpport a conviction under «5. 372 and 
373 discussed and explained. The gi.st of the 
offence under cither .section consists in the 
tnfeniien that the minor shall bo employed 
or used for the purpose of prostitution, or for 
any unlawful and immoral purpose, or with 
the hnowledgf that it is likely that .such minor 
will be employed or used for any such pur¬ 
pose. Intheab sence of any intention or know- 


thai possession of the minor has been obtain¬ 
ed under a distinct arrangement come to be¬ 
tween the parties that the minor's person 
should be for some time completely in the 
keeping and under the control and direction 
of the party having possession, whether osten¬ 
sibly fur a proper purpose or not; thus, ex- 
r/iJ(iing the supposition th«i£ an obtaining of 
possession, in the sense of merely having 
sexual intercourse with a woman, could have 
been, in (he contemplation of the framers 
of the section,” approved. ' /feld per Ratti- 
gan, J . in the present case, (hat, as the facts 
/ailed to prove with reference to certain 
of the accused, and did nut ncces-sarily raise 
the presumption (hat they, m cither ob¬ 
taining possession of the girl (the subject of 
the charge), or in subsequently attempting to 
dispose of her, intrndcd that she should be 
empluycil or used for some unlawful and im¬ 
moral purpose, nor was there anything to shew 
that the said accused knew or had reason to 
believe that the girl was otherwise than un¬ 
married. there was therefore not sufficient 
evidence (o establish a charge under a 372 or 
s 373 ot thr i*rnal Codr. and tha( the saul 
arci.sfd should be acquitted. If the hAcn- 
hun Of rhe amisi'd uas to dispote of the 
minor for ilu- piirpo-ics of sexual iDtvrcourw, 
which was mrcndi'd to bt* illicit, the purpose 
Huuld be cluiriy immornl; but, to prove this 
kind of interrourso unlavi/ul, w^hin the 
meaning of s 43 of the FVnai Code, it would 
bt‘ necessary to produce such evidence as 
iivould support a civil action for seduction, 
because, in the abseiw'e of such evidence, the 
seduction would not furnish ground for a 
civil action, and consequently would not be 
pronounrod “ uribiw'fulwithin the terms of 
the above sect tun. If the intention oi the 
accused was to dispose of the girl upon the 
conddioa of marriage, the purpose would not 
be “ imrawful.' hs, although by Hiada and 
Mahomedan law. a n^irriage contracted for a 
minor by any other than ht< or her lawfo) 
guardian would, no doubt, be irregular, atid* 
under certain circumstances, rapamof being 


jedge ^ the kind referred to, the mere buy- »et aside, it could hardly be said to be 
ingtUlhng, letting, or obtaining possession of, lawful and immoral*’ within the meaning of 
a minor is not a criminal act, as the law ss yya and 373 of the Penal Code, constni- 
Ot India now stands. Pee Rattigan, J,—An ;ng the first of these ezpresaioiis «a abovw* 
act may either be defined in Held per Brandreth, J. fdisseoting from 


" unlawful' 
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}m d9 to the acquittal of two of the 
above-mentioned accused), that the Magis- 
ttate of the Distpct (Sialkot), in the present 
condition of the district, with regard to the 
public notoriety of the traffic and the vigorous 
effc^s of the police to suppress it, was jus¬ 
tified in presuming that ail parties who shel¬ 
tered or passed on tho girl in the present case 
urere acting in concert, and knew well that 
she was a married woman who had been se¬ 
duced from her husband to be sold for the 
advantage of the gang to some new husband ; 
and that, therefore, they were guilty of an of¬ 
fence under s. 372, as they hud combined to 
disuse of a minor under the age of 16 years, 
with the intent that surh minor should be 
used for an unlawful and immoral purpose, 
viji., a second illegal marriage, //eld per 
Barkley, J. (differing from Brandreth. J., as 
to this], that it would not be safe to pre¬ 
sume that the accused knew, or had reason 
to believe, that the girl m question was mar¬ 
ried; but (di.ssenting from Rattigan, J . as to 
this) that, even on this assumption, the facts 
estabUshiMi amounted to an otfeiice. The 
purpose for which the prisoners obtained 
possession of the girl was to dispose of her in 
mamage for a pecuniary consideration , mk-H 
purpotut was clearly immoral." and the pur¬ 
pose of bringing about an unlawful marriage 
would be an " unlawful ' purposf*, whether, 
under the circumstances of the rase, it would 
be an offence or not, as it would be ;\ purpose 
to do a thing which the person intending it 
had no lawful power or nght to do. Kor, to 
give validity to the marnnge of a Hindu mi¬ 
nor, the consent, either of one of the guardians 
prescribed for the purpose by Hindu law, or of 
some one to vrhum such guardian had pre¬ 
sumably delegated his authority, is essential, 
and, in the abstmre of surh consent, there is 
no marriage, thovigh, in rons^idering whether 
consent been given, the subsequent con¬ 
duct of the guardian may be* taken into ac¬ 
count- Held, therefore, that one of the 
lucused wTis guilty of an ofTcnre under s. 373 
of the Penal Code, though not under s. 372. 
as he had not effected his purpo<ie of dispos¬ 
ing of the girl when arrested.—K hi'miai.^ r 
Empubss, Panj Rec., No. 27 of 1880- 

A DANCtNG*W'aM.\N' of a temple applied to 
the manager of the temple for the appoint* 
mont of a minor girl, w'hom she falsely de¬ 
scribed as her daughter, to her ''kothu" 
mitas; Ike Manager ordered that the girl be 
placed on the pay-abutract like other dancing* 
glrU, and she was employed about the tern* 
pW, though the ceremony of tying the bottu 
(alter which the girl could not be married) 
did not take place. NM that the above 
facta constituted prirnd’/acte evidence that an 
offence iimler the Penal Code, i. 372, had 


been committed by the dancing-woman, the 
manager above named, and the parents of 
the girl.— Srinivasa v. Ann \sami, 1 . L. R., 
15 Mad. 41. [CollinSi C.J., and Wilkinsoftt 
J. Oct. 10, 1891.] 

The accused dedicated his minor daughter 
as a Baslvi by a form of marriage with no 
idol- it appeared that a Basivi is incapable of 
contracting a lawful marriage, and orainariiy 
practises promiscuous intercourse with men, 
and that her sons succeed to her father's 
property. I/eld the accused had committed 
an offence under the Penal Code, s. 37**-^ 
Qvkkn-Empkess V Basava, J. L. R., 15 Bind. 
75. . Parker and Shephard, JJ. Nov, 5, 17, 

1891-1 

A wANxiNo-woMAN (fouith accused) of a 
temple applied to the manager (first accused) 
of the temple for the appointment of a girl 
under the age of sixteen, whom she had 
adopted as her daughter, to her "kothu” 
mira^i office, to which duties more or less 
ronnerted with the preparation of provisions 
of the temple were attached. The manager, 
before whom the girl had sung and danced, 
ordered that ^he be placed on the pay^abstract 
like other danring-girls, and ^he was employ¬ 
ed in the above-mentioned duties about the 
temple for about five months. It appeared 
that the danring-woinen of ihe temple lived, 
partly at least, by prostitution, and there was 
evidence that the gir! sang and danced in 
the temple, received wages, and wore a bottu 
lan emblem of marriage). The Magistrate 
upon the farts refused to frame a charge 
against the manager of the temple and the 
adoptive mother of the minor under the Penal 
Cotle, 372. Held per Collins, C.J. (Parker, 
]„ di\s.)^ that the Magistrate should have 
framed a charge. On a petition under the 
Criminal Procedure Code, ss- 435, 439 i 
fefred by the complainant, who was a dis¬ 
missed .SHervant of the temple, after the pro* 
secution had been pending for two years, U 
appeared that the had suffered no bann. 
Held that, w^hether or not the Magistrate 
should have framed a charge, the High Court 
was not bound to send the case for re trial.^ 
Sktniv\.s\ r. Axna.sami, 1 . L. R., 15 Mad. 
333- [Collins. C.J., and Parker, J, Mar. 8 , g, 
33. 1892.' 

The accused dedicated his nninor daughter, 
five or six )^rs of age, to the service of « 
temple as a dancing-girl. The evidoaos 
showed that dancing-girls attached to a tm- 
p]e, as a rule, led immoral lives. HM that 
these facts w^ere sufficient to constitute aa 
offence under s. 37A of the Penal Code.— 
Quebn-Emprbss V, Tippa, I. L. R., 16 Bom^ 
737. ^‘jardine and Teiang, J|, MBr. 10, 

189^*0 
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A YOCfNfi prostitute under 16 jrears of am 
was broai^t to a house of assignation by 
accused at the request of the complainant, and 
for bis supposed use on that one occasion, 
it not being contemplated that the gir| should 
be sold or let out for a period of employment, 
or iat the purpose of being employed by the 
complainant as a prostitute, or for the'puF' 
pose of being disposed of by him for that 
course <rf life. Held that such a letting out 
by the accused was not within {he meaning 
or s, 372 of the Penal Code which, on ihe 
authorities, contemplates a case of letting or 
hiring or other similar transaction, by which 
the pc»session of a girl is obtained with the 
intention of employing her habitually for the 
purpose of indiscriminate sexual iiiurconrse. 
Dtmlaih Bee v. Shaik AH (5 Mad. H. C. R. 
473) fullowed.— Qukbn-Hmprbss v SvKi^b 
Rauk. 1 . L. R.. 21 Cal. y7. ^ Pigot ; Ang. 
36, 1893.] 


In order to constitute an uhenne under 
5 - 373 oi the Penal Code, ii is not iitN'essarv 
that the intention or knowledge of hkclihuoil 
as to the employment of the minor for pur¬ 
poses of prostitution should be, with relerenre 
to employment, either immediate or at some 
definite, and not xery remote, future period, 
but an offence under the section is cutnplete 
as soon as a girl is purchased with the guilty 
intention or knowledge oTf likelihood th.it she 
will, while still a minor under the ugr' of r6 
years, be empluyed for that purpose. alLliuugii 
the point of time for such unploynicnt niav 
be remote by reason of her phvsir.d iniapa- 
city for the purpose. H, the father of tuo 
girls, twins about a year old, sold out uf ihciii 
to K, a prostitute, for Rs. 9. and wifiuu ten 
days of such sale also sold her tlv oiber for 
Rs. 14- K was shown to have pn^tously 
purchased another child w h*jm shr had 
brought up from her infanri, and wi.o was 
then living with her, and leading tiu- Lfc u* a 
prostitute. Both 11 and K made con/es^iuns 
as to the guilty knowledge and inU uUun with 
which the sale of the two children w,is made. 
K'tf confession wa.s made within two hours 
after her arrest, and immediately ihore.iftcr 
she was committed to hajai for seven dav^ 
On the seventh day, on ficing brought up fur 
trial before the Deputy Magistrate, she re¬ 
tracted her confession, and assigned an inno¬ 
cent reason for her purchase of the girl, ff 
and K were tried jointly— M being f'harged 
with an offence under s. 372, via , selling the 
girU for the purpose of prostituticin, and K 
with an offence under s. 373. vie., buying for 
th^me purpose. Neither was charged with 
abett ing the other. The two confessions 
used as evidence, and there was other 
tending to prove the intention and 
guilty knowledge. The Deputy Magj:4trate 


convicted each of the offence with whidi UMjf 
were charged. On appeal the Saasknui }tidga 
acquitted K on the ground that the o ff eace 
under s. 373 could not be comntHtoil unleaa 
the intention was that the minor was to Iw 
used fur the purpose of prastitutioa at Home 
definite future time, and that it Would be 
carrying the law too far to hold that the 
intention had refcrrenrc to a period soma 19 
or r4 years after the purchase whan the 
minor became rapable of being used for that 
purpose, ffeid, for the reasons above atatadf 
tb.it the acquittal un that ground was orrofie* 
oiib. Held, further, that, having regard to 
the I'irounistances under which the confes* 
Sion of K was given and retracted, it was 
open to sii.sp'icLOfi^ and could not safely be 
ac'.ed upon, and that the confession maae by 
H was not Ieg;Uiy admissible against her, aa 
they werv not lieing trtrd jointly fur the Same 
olleru'e //Wi/, also, that having regard to 
the provisions of s 106, ill, of the l£vi« 
deuce Act. and tu the lart that there was evi^ 
donee, ap«art from the ctinfcsisions^ which 
lond^d to show the knowledge and intentiOfi 
which the character and rirounisiianceH of the 
Mcr siiggestid, the onus k-vy on K to 
that the intention was other then that which 
the a»'i suggc^lcd, or Ihiii the employment of 
the girls as (inKtitniPS was not intended till 
,ifttT they h.ul attained the <ag« of 16 years, 
and that, as shu liad failed to show this, and 
the evidence all tended ihr other way* the 
acquitUJ w.is i‘rrunts»us. and must be reversed. 
—The I)kim;ii Remkvnrancbk e. 

Kakl'.w Uaistori. I. L. R , 22 Cal. ifkt, 
lianrrjec and S.dc. JJ. Oct. 19, 1864.] 

.\ MiNok girl under the age of sixteen years 
urfs taken by accused No. 1, UMderthediroc* 
tion />f jci-iisKd No. 3, from Sbolaptir to 
Tulyipiir fin the Nizam's territory), and there 
dedu cted tu the goddess Amba, a#h intenl: 
or knowing ii to be likely that the minor 
would Ih* usf-d for purfioses of prostitution. 
'J'hr District Magistrate of Sholapur coO- 
victt-d accused No. 1 of an offence under 
'.cciion 373 and accused No, 3 of abotment 
of the uffcncf tinder s. 372 and to8A o( 
thf' Indian IN'nal Code, and sentenced them 
ccch to six months' rigorous iinprinonmeiit. 
//rid that as (he offence of the disposal of 
the niinrfr took place out of British Indiaf 
the Magistrate had no jofisdiiTfion to try the 
offmee, in the absence of a certificate ot the 
Political Agent or the sanction of the Loeal 
Government ns required by s. ifSB th^ 
Code of Criminal Procedure {Act V*«f 
Held, also, that actNiaed No« a wan Ml 
guilty of abetment, atMl s. icrSA of the 
Indian Penal Glide hod no appiieatlott fO the 
presant case. Mere iiitefitton not foBowoii 
by any act cannot constftute nity pAwmsOi mtd 
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an ifidireot pnparrtiott which docs not at Sholapur did nol^ consthate any offenoe, 
aMtfnt to an act arhich amounts to a com* and their removal with the girl to . 

iMuseittaiit of the oftenos does not constitute did not by itself constitute an abetmeat.’-^ 
flllhar a yrraclnal offence or an attempt or QuEEN-Etfpaass v. Baku^ I. L. R., 04 Bom* 
abatment ef the same. The intention of 287. [Ranade and Crowe, JJ. Oct. 91. 1899.] 
ehhar of the accused while they were staying 

878. Who^r buys, hires, or otherwise obtains possession of, any minor . 

Buyi^ minor for purposes Under the age of sixteen years, with intent sueh 
of proctitution, 9ic» minor shall be employed or used for the purpose of 

prcMdtutkm, or for any unlawful and immoral purpose, or knowing it to be Ufcdy 
that such minor will be employed or used for any such purpose, shall be 
ptudshed with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


With referenre to theclause—obtains pos¬ 
session of any minor, Stc.—^it has been held 
that, where the I'harge is the purchase or 
acquisition of the ininor for an irnmora) pur* 
pose, the proper Court to try tiw offence un- 
der s. 373 is the Court hriving jurisdirtiun m 
the place tn which the purchew or arc|ui5ition 
was made, and not t.he Court having juns- 
diction in the place of subsequent retention 
in another district.—C N. A., N -W, P., Pi, 

II-, 131- 

Thk prisoner was tried upon a charge of 
having obtained piuisession of Dowlath Bee, 
a minor, aged ten with intent that she 

should be used for .in iinlawfui and immoral 
purpose, that is to say, for the purpose ot t1< 
licit intercourse, and having thereby rommit- 
kfid an offence under s. 373 of the IVnal 
Code. The evidence showed th.it the pri¬ 
soner met Dowlath Biw, a gtri eleven years 
old, in a .street at Triplimne, and promised 
to give her a pice if she would ai'companv 
him into an uninhabited house rtose by, and 
allow him to have sexual mtcTcuiirse viith 
her. /Pbe grri wt»nt i^illingly with the pri- 
aoner; aftd both were detected in the act of 
having sexual intcrroursc. The girl h.id 
gmie o\U without permission, had not attain- 
tid the age of piib^y, the evidence tend¬ 
ed to show that the girl had not l>e{orp had 
sexual connertion. The jury convicted the 
priuoner, field by the High Court that the 
case proved against the prisoner did not 
make out the offem-e charged.—Dow i.atii 
BxK V* StfAfK Am. 5. Mad. H. C. K. 47 .V 

g icofland, C and Holloway and tunes, jj. 

ay 27, rSyaj Kollowod in Queen-Jiinf^ress 
v^Sufiek^tur^ 1 . L. R., 2i Cal. 97, sbe under 
»• 478» *upra. 

Thk priionera were convicidd. the one ui 
diiposiiig of, and the other of receiving, two 
chUdron, fcmko nndet the age of 16 yeArs, 
with Uitnt that such females should be used 
lor tlW porpoae of ptoatitution. The evi- 
depot mMHOd that the children were disposed 


of and registered as dancing-girls of a pago¬ 
da fur the purpiise of being brought up as 
dancing-girls. Hvld that offences under ss. 

372 and 373 of the Penal Code had been 
committed, and that the prisoners were pro¬ 
perly ronviclcd,— Kx-parte PaowAVATI, 5 
Mad H C. R. 415, [Holloway and Innes, 

IJ, Aug. 4. *870] 

Whkke a girl, uTidcT 16 years of ago, who 
was travelling with a chance-protector (not 
her lawful guardian), went off with the ac¬ 
cused voluntarily and without any false in¬ 
ducement or force on his part, and without 
any agreement between the accused and the 
girl or her protector that she should prosti* 
Intv herself, and the accused subsequently 
hired out the girl on two occasions for the 
pLirpose of sexual intcri'ourse held^ revers¬ 
ing the order of the lower Court, that no of¬ 
fence was made out against at'ciised under s. 

373 or s. 366 In order to constitute an of- 
ience under s. 373, there must be a taking 
possession of the minor under some agree¬ 
ment or understanding, eilbet with some 
third person or the minor, that the minor is 
to be employed fur some purpose spedfual 
in the section.—HAftnEo r. Empkbs^ Panj. 
Ret., No 7 of 1880. 

Ckrtmv persons fahsely representing that 
a minor girl of a low caste wak a mecnl^ of 
a higher caste, induced a member of such 
higher caste to take her in marriage, and to 
p.ir money for her, in the full belief that such 
representation was true. HM per Stuart, 
C.J., that such persons could not be c^>nvict- 
ed. on these fact.s, ui offences under as* 373 
and 373 of the Penal Code. Pjer Oldfield, J,, 
and Straight, j., that, if such girl was diapoind 
of for the purpose of marriage, it could not 
be said, bc^'Auae the marriage might be inva¬ 
lid under Hindu law, that such persons act¬ 
ed with the intention that she should be me- 
ployed or used for the purpose of prostStutitm, 
or for any unlawful and immoral purpose, or 
that they knew it to be likely that she wmikl 
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ba^employed or used for,«uch purpose, and 
Gottseqaently they could not be convict^ of 
an offence under those sections. Per Pearson, 
J., and Spankie, that "such girl having been 
disposed of for the purpose of marriage, al« 
though the marriage might be objectionable 
under Hindu law, it did not appear that it 
was wholly invalid, and, therefore, such intent 
or knowl^ge could not certainly be presum- 
ed> and such persons could not be convicted 
of offences under those section s.-'-Em press 
o. Sai Lai. 1., I. L. R., a All. 694. r^tuart, 
C.J.» and Pearson. Spankie, Oldfield, and 
Straight, JJ. Feb. 9, 1880.] 

In order to constitute an offence under s. 
J73 of the Penal Code, it is not necessary 
that the intention or knowledge of likelihood 
as to the eniplo}'nient of the minor fur pur¬ 
poses of prostitution should be, with refer¬ 
ence to einpluynnent, either immediate or at 
some definite, and not very remote, future pe¬ 
riod, but an offence under ihe section is com¬ 
plete as soon as a girl 15 purchased with the 
guilty intention ur knowledge ut likelihood 
that she will, while still a minor under the age 
of 16 years, be employed fur that purpose, 
although the point of time for such employ¬ 
ment may be remote by reason of her physical 
incapacity fur the purpose. H,the father uf 
two girls, twins about a year old, sold one 
of them to K, a prostitute, fur Ra 9, and 
within ten days of such s<'ile also sold her 
the other for Rs. 14. K was shown to have 
previously purchased another child whom 
she had brought up from her infanry, and 
who was then living with her, and leading 
the life of a prostitute Both H and K 
made confessions as to the guilty knowledge 
and intention with u'hich the sale of the two 
children was made. K'sconfession was made 
within two hours lifter her arrest, and imme¬ 
diately thereafter she was rommitted to kii 7 at 
for Seven days. Un the seventh day. on be¬ 
ing brought up for trial before ♦he Deputy 
Magistrate, she retracted her < onfession, and 
assigned an innocent reason for her pur¬ 
chase of the girl. H and K were tried jomt- 
ly-^H being charged with an offence under 
a. 37a, trfa., selling the girls for the purpo.se 
of prostitution, and K with an offence under 
s. 373, vis,, buying for the same purpo>ic. 
Neither was charged with abetting the other. 
The two confession^ were used as evidence, 
and there was other evidence tending to prove 
the intention and guilty knowledge. The 
Deputy Magistrate convicted each of the of¬ 
fence with which they were charged. On 
appeal the Sessions Judge acquitted K on 
the ground that the offence under s. 373 
could not be committed unless the intention 
was that the minor was to be used for the 
purpose of prostitution at some definite future 


time, and that it would be carrying tfa» jaw 
too far to hold that the inteotioa bed refer* 
encetoaperiod some 12 or 14 years after 
the purchase when the minor became capa¬ 
ble of being used for that purpose. Meid, 
for the reasons above stated, thM the acquit¬ 
tal on that ground was erroneous. NM, 
further, that, having regard to the circum- 
stfinces under which the confession Of K was 
given and retracted, it was open to suspicion,' 
and could not safely be acted upon, and that 
the; confession made by H was not legally 
admissible against her, as they were not be¬ 
ing tried jointly fur the same offence. Neid, 
also, that having regard to the provisions of 
s. 1^. ill. (n) of the Evidence Act, and to the 
fact that there evidence, apart from the 
I'unfessions, which tended to show the know¬ 
ledge and intention which the character and 
cirrumstaiice^ of the act suggested, the onus 
lay un K to shuw that the intention was other 
than that which the act suggested, or that 
the employment of the girl.'ii as prostitutes 
was not intended till after they bad attained 
the age of 16 years, and that, as she had fail* 
ed to show this, and the evidence all tended 
the other way, the acquittal was erroneous, 
and must he reveT.se<i.— The Deputy Leoat. 

HKUEHnKANCER V KaMI'NA BaJSTODI, 1. L. 

K., 22 Cal. 164. '^Banerjee and Sale, JJ. 
Ort ly, 1894 j Approveii in Queeu-Jim^ress 
V. CktJttiia, 1 L R., i 8 All 34, in/rir. 

To cunKtituto the offence provided for by 

373 ^be Penal Code it is necessary, 6rst. 
that a minor under sixteen years of age shall 
be bovight, hired, or otherwise Obtained pos- 
MTssion of. and. secondly, that the minor 
shall be bought, hired, or otherwise obtained 
pu.s<iesiiion of with the intent that the same 
minor, while stilt under the age of sixteen 
years, .shall be employed for the purposies of 
prostitution, or with the knowledge that It is 
likely that the said minor, while still under 
the age of sixtism years will be employed or 
used fur an unl.iwtul and immoral purpose* 
The offence h. complete so soon as the ob¬ 
taining posse.'isiou, with the requisite inten¬ 
tion or knowledge, of the minor, U aceom* 
plished, though the minor may not enter up¬ 
on prostitution until years after the has 
tamed maturity, or may never enter upon 
such a profession at all. PJtr Deputy /.atffsd 
Remembrancer v. Karurtn Baisiabi (i. L, ft., 
22 Cal. (64) approved.—QcEKN-BMraSM e* 
Cranim, J L. R., t8 All. 24* fKnox, Ba- 
nerji. and Aikman. }}. June 36. i89j^] 

In a charge against a dancing girl under 

373 td the Indian Penal CoAa for having 
purctoed a young girl with Intent that 
she would be nwA for the purpotvs of 
prostitution or knowing it to be filmy tbsA 
she would be so used, evidence was i^ven Ul 
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Cur.XVi,} 


[S«s. 374-»<fe 


thft faMt of |Hirel}u« for a conaidaration, and 
that nuaamtis other dancine girls residii^ 
in the naighhourhood were In the habit of 
obtaining girls and bringing them up as 
dandog girit or prostitutes, and that there 
were no initanees of girls brought up by 
denciDg girls ev^ having been married. On 


its being contended that there was no tfrv> 
dence at intent to support a conviction under 
s. 373 Indian Penal Code. HfU 

that there was evidence before the Court to 
support the conviction.—QuKaN-EHPBsaa 
Papa Sam, 1 L. R., 23 Mad. 159. [Boddam 
and Moore, JJ. Aug. 31, ib9Q.] 


874 * Whoever unlawfully compels any person to labour against the will ^ Ma^ 
Unlawful compulsory of that person shall be punished with imprisonment 
labour, of either description for a terra which may extend to 

one year, or with fine, or with bo^h. 

a 

Amends cannot be awarded in a rase under the Code of Criminal Procedure (Act XXV* 
s 374 of the Pfm.il Code (unlawful rompul- of 1B61).—Ratee\h v. Phokondee, 5 W.R, 
sory ld)Our}, which corner under ch. 14 of i. ^Phear and Glover. JJ. Jan. 8, iS^.] 


Ok Rape.* 


875 A man is said to commit *' rapt*” who, except in the case here¬ 
inafter excepted, has sexual intercourse with a woman 
under circumstances falling under any of the five 
following descriptions:— 

First, —Against her will. 

Smmiiy .—Without her consent. 

Thirdly, —With her consent, when her consent has biron obtained by put¬ 
ting her in fear of death or of hurt. 

Fourthly ,—With her consent, when the man knows that he is not her ifthesaaAl 
husband and that her consent is given because she believes that he is another 
man to whom site is, or believes herself to l>e, lawfully married. with 

hii own 

Fifthly, —With nr Nviihout her consent, when she is under twelve f years u 

of age. th« procedure 

Police not to 

Fx/danaiion ,—Penetration is sulficient to constitute the sexual intercourse 
necessary to the offence of rape. 

itMcinthe 

Exception, —Se.\ua] intercourse by a man with his own wife, die wife not 8421 
being under twelve f years of age, is not rape. tobet^ea. 

Not oon- 

876 . Whoever commits rape shall be punished with transportation for life, 

or with imprisonment of either description for a term 

which may extend to ten years, and shall also beiaMv^scv 

liable to fine cAMUkeiM- 

iWDie 10 one. towmgisth* 

PfoeMHiti 

- -- - - - --- -- raieeasy 

* As to whipping* see the Whipping Act (VJ, of 1864), s$. 4, 6 ; and in the Punjab ooMmntit. 
Froatlar Districts and Baluchistan, see the Punjab Froncier Crimes Regulation (IV. of ^swanite 

i88yh a 8. iSSIniiX. 

Aa to punishment where an offence is enquired into by a Council of Elders la a ^ bailable, 
Punjab FromUr District or in Baluchistan, see the Punjab Frontier Crime Regulation Net eeos* 

1887). a. 14. 

t In a. tba word twelve” has been submitted for the word *'tea'* hy the Courier 
Indian Crlrolnal Lav Amendment Act (X. of 1891). s. i. S^len, 
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UNNATURAL OSFRNCES. 


" Sbxual intcreotirse by a man with a wo¬ 
man without her free consent, >>., a cooKnt 
obtained without patting her in fear of in> 
fury^ amounts to rape; and the Judge should 
JeBW the question to the /n/y; and not direct 
them to find that the woman's consent after 
considerable struggle renders the charge of 
rape nugatory. —Qwekn v, Akbar Kazee, x 
R, ai. [Kemp and Glover, JJ. Nov. 
Ill 1864-] 

H^ld to be improbable and physically 
impossible that a girl of tender age should 
be killed by any violence in rape, and not 
show any external signs of violence.— Queen 
V. Banes Maohub Mookerjee, 1 W. R. 
* 9 ' [Kemp and Glover, JJ. Nov. 22,1864.] 

The measure of punishment in a case of 
rape should not depend on the social position 
of the party injured, but on the greater or 
less atrocity of the crime, the conduct of the 
criminal, and the defenceless and unprotect¬ 
ed state of the injured female—Q ueen v. 
Jhantah Nosh VO, 6 W. R. 59. [Seton- 
Karr, J, Aug. 27, 1866.] 

Under ss. 57, 376, and 511 of the Penal 
Code, a sentence of ten years’ transportation 
or of five years' rigorous imprisonment, may 
he passed for the offence of attempt to com¬ 
mit rape; but a sentence of seven years’ ri¬ 
gorous inmrisonment, commutable under s. 
59 the Penal Code to seven years' tran^- 
protation, is illegal.— Queen t-. Joseph 
MsatAU, ro W. R. to : i B. L. R. A. Cr 5. 
i_Loch and Glover, JJ. July 6, 1868.' 

When an offence is punishable cither with 
transportation for life or imprisonment for a 
term of years, if a sentence of transportation 
for a term less than life is awarded, such 
term cannot exceed the term of imprison- 
ment,<^REG. v. NaI'VDA, 1 , L. R., i All. 43. 
[Tnrner, Offg C.j., and Pearson, Spankie, 
and Oldfield, jj. Aug 33, 1875.] 


An indecent assault upon a woman does 
npt amount to an attempt to oommtt tape, 
unless the Court is satisfied that than was a 
determination in the accused to gratify his 
passions at aii eveatSy and in apite of aUte* 
sistance.*—K mprbss e. Shankar, I. L. $ 
Bom. 403- [Melvill and NanaUiai Haridas, 
JJ. Mar. 2, 1881.] 

An offence under s. 365 of the Penal Code 
is, within the meaning of s. 2jB of the Crimi¬ 
ng procedure Code, a minor offence as com¬ 
pared with offences under s. 366 and s. 376 
of the Penal Code ; and the High Court, in 
dealing with a case under s. 307 of the Cri¬ 
minal Procedure Code, can convict an accus¬ 
ed of the former offence without a formal 
charge having been framed. Per Banerjee, J. 
—The words “ minor offence ’’ have not brcn 
defined by law , they are to be taken, not in 
any technical sense, but in their ordinary 
sense.— Queln-Emeress v. Sitanath Man- 
dal, 1 . L. R., 22 Cal. 1006. [Maepherson 
and Banerjee, J|. July 16, 1895.J 

Before a criminal charge of adultery can 
be preferred, a formal complaint of tMt of¬ 
fence must be instituted in the manner pro¬ 
vided by s. 199 of the Criminal Procedure 
Code. Therefore, where an accused person 
was committed to the Session to stand his 
trial on a charge preferred by a husband of 
rape under s. 376 of the Penal Code and the 
Sessions Judge at the trial added a charge of 
adultery under s 497 and acquitted thwac¬ 
cused under s. 376, but convicted him of 
rape under s. 497. Held that the Sessions 
Judge had acted without jurisdiction. The 
f.ict that the husband appeared as a witness 
in the pro.stfnition of the offence of rape can¬ 
not be regarded as amoafltbig tO tho institu¬ 
tion of a complaint for adultery. Empress e. 
Kallu ( 1 . I.. K., 5 All. 233) followed.—C hk- 
MON G<ro V. Emperor, I. L. R., 29Cal. 415. 
[Pnnsep and Stephen, JJ. Feb. 5, 1902.] 


Ctef Sfp. 
Cognixabte. 
Waimt 
NatbailsMe. 
Net coup. 


Of Unnatural Okfrnces.* 

877 . Whoever voluntarily has carnal intercourse against the order <A 
J. , , - nature with any man, woman, or animal, shall be 

a ara 0 ences. punished with tiansportaiion for life, or with im* 

prisotxment of either description for a term which may extend to ten years, and 
shall also be liable to fine. 


Explanation ,—Penetration is sufficient to constitute the carnal intercourse 
necessary to the offence described in this section. 


* As fo whipping, see the Whipping Act (VI. of 1864), ss. 4 to 6 ; aiMj In the Pteniah 
Fro^ier Districts a^ Baluchistan, see the Punjab Fronlier Crimss Begulatien {IV. 


«f 1887), s. 8 
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KVll} offences aqawst peofertw 



With Mrnnoe to 98 . $9 aad 377, Penal 
Code, whtn an offence is punishable either 
with tcansportation for life or imprisonmetit 
for a term of years, if a sentence cff trans¬ 
portation for a term less than life ts awarded, 
tern] cannot exceed the term of inipri- 
Boninant«*^RBG. v. Naiada, i. I^. R., 1 AH. 
43. [Turner, Offg. CJ., and Pearson, Spaii- 
kie, Oldfield, JJ. Aug. 33, 1^75.j 

The accused was tried by the Sessions 
Court for an unnatural offence, and convicted 
on a charge which did not allege the time 
when, place where, or point to any known or 
unknown person with whom, the* offence was 
committed, and wiihout any proofs of those 
particnlar.s, the facts proved against him 
only being that he habitually wore woman's 
clothes, and exhibited physiral signs of hav¬ 
ing committed the offence. The High Court, 
in the exercise of its rrimnidl re\ iaiunal juris- 
diciion, sent for the records, and delivered 
the following judgment This conviction 
cannot possibly be Mistnineil. The charge 
upon which the accused'nas committed, and 


subsequently tried) allies aeitber Unm when, 
place where, nor points to any known or un¬ 
known person with whom, the particular met, 
charged as an offence against s, 377 of the 
Penal Code was committed : and for aught 
that appears to the contrary, the suggested 
unnatural intercourse may have taken place 
out of the jurisdiction of the Mora&bad 
Court, and at place where the Penal 

Code is nut in force. At best, the case for 
the prosecution is, that the accused is a ha* 
bitual sodomite ; but at present there is ao 
provision of the law that covers it, or renders 
him amenable to punishment upon evidence 
of so vague and genenil a description as that 
to be found in the present record. I fully 
npprci'iate the desire of the authorities at 
Moradabad to check these disgusting prac¬ 
tices ; but neither they nor I can set taw and 
prucc ure at defiance m order to obtain an 
oi)je<n, however, laudable. The conviction is 
qu.'ished, and the accused must be released." 
—ycKEN-EMpRFss V. Khairati, I. L* R., 6 
All. 204. "Straight, J. Jan. 31, 1884.] 


CHAPTER XVII* 

Ok Offences against Pkopertv. 

I'VDIA'4 I,AW COMMISSIOVErV REPORT OS OFFENCKS AOAINST PROPERTY. 


There is such a mutual relation between 
the different parts of the law that those parts 
must alt altain perfection together. '^I’hat 
portiou, be it whnt it ni.iy. which is s<-]t‘iMcd 
to be first put into the form of a Code, with 
whatever clearness' ami precjsujn it m u be 
expressed and arr.'iiigisl nutst necf(s',Lrilv 
partake, to a considerable exienl. of ibc un¬ 
certainty and i)bs^:uruy in uhirh other por¬ 
tions are still left. 

This observation applies with peculiar 
force to that important portion of the Penal 
Code which we now propose 10 consider 
The offences defined in this chapter are 
made punishable on the ground that they 
are violations of the right of property, lint 
the right of property is itself the creature of 
the Ibw« It is evident, therefore, that, if the 
substantive civil law touching this right be 
impeflect or obscure, the pennl law, which 
is auxiliary to that substantive law, and of 
whiiCb the object is to add a sanction to that 
Substantive law, must partake of tlie imper- 


fiK'tion or obscurity. It is impossible for U9 
to be certain th.il we have made proper penal 
provisions for violations of civJ rights till 
we have .1 complete know ledge of all civil 
rights , and this we cannot have while the 
law rcsp<*('tmg thosf- rights is either obscure 
or iiiisrirled A'- tlic present state rOf the 
ci\il l.iw ran-''es pt-rpU-Mly to the l<egislator 
in {raining the iVnal Code, so it will orca- 
situially causH. perplexity to the judges in 
administering that Cixie. If it be matter of 
doubt wh.it thmg.s arc the subjects of certain 
right, in whom that right ri'sides, and to 
whit that right extends, it must also be mat¬ 
ter of doubt whether that right has or has 
not been violated. 

For example. A. without Z's permission, 
shoot.s snipes on Z's ground, and carries them 
away. Here, if the law of civil rights grants 
the property in such bird.s to any person who 
can catch them, A has not, by killing them 
and carrying them away, invaded Z’s right 
of property. If, on the other hand, the Im 


* As to enhanced punishment for second conviction for certain offences under Ch, 
XVlf^ see s, 75, supra. 

As 10 punishoient where an offence is enquired into by a Council of Elders in s 
Pitii^b n<0otitr District or in Baluchistan, tee ^njab Front!-r Crimea Regulation <VI. 
of 1 M 7 ), s. 14- 
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of civil right declares such birds the property 
of the person on whose lands they are, A 
Has invaded Z's right of property. If it be 
matter of doubt what the state of the civil 
law on the .subject actually is, it must also 
be matter of doubt wlu'thur A li<«» uTongcd 
Z or not. 

By the English law,* pigeons, while they 
frequent a dove-rot, are the property of the 
owner of the do\ e-cot By the Konian Law,t 
they were not so. By the French Iau',| they 
jiro his property at one time of the year, and 
not his property at another. Here it is evi¬ 
dent that the taking of such a pigeon, which 
would in England be a viul.ation of the right 
of property, would be none in a country 
governed by the Roman Z.'tw, and that, in 
France, it would depend on the time of the 
year whether it were <o or not, 

A lends a horse to B. U sells the hoT^e 
to Z, who buys it believing in good faith that 
B has a right to sell it. A sees the hor^e 
feeding. He mounts it, and rides away with 
it. Here, if the law of nvil rights provides 
that a thing sold b} one who has no right 
to sell it, shall, nwfrthvless U* the property 
of a purchaser, A h«is invaded Zs 

right of property. If, un the uthcr hand 
right is not affected by what ha^* p.isscd 
between B and Z, A doe.s not commit an 
infraction of 2 ’s right ot pro[itrty. If it b<' 
doubtful whether the right to thr horse bo 
in A or in Z, it must ahso be duuhtiul whe¬ 
ther A has or has not conumilrd an mfr.M - 
tion of Z's right. 

A path running across a te-ld which 1>* - 
longs to Z has, during three years, i>ern 
used as a public way. A, in spur ol :i pro¬ 
hibition from Z, n-'Cs ii as -tw h >Iere it 
by the civil law, an usage of three ve.ars i-» 
sufficient to create a right of wav, A has 
committed no infracuon ol Z's right Biu, 
if a prescription of more than three years, 
or an express grant, be necessary to Create 
a right of way, A has commuted an infmi - 
tion of Z's right of property 

A discovers a mine on land orcupic.*d by 
him. Here, if the civil law assigns all minf-r- 
to the occupier of the land. A violates 
no right of property by appropriating the 
minerals. But, if the nvd law assigns all 
minerals to the Government, .A violates the 
right of property by such appropriation. 


The sea recedes, and leaves dry land ia 
the immediate neighbourhood of Z's pro* 
perty, Z cultivate.s the land. A turns cattio 
on the land, and destroys Z's crops. Here* 
if the civil law assigns alluvial additions to 
tht; (K'cupii-r uf the nearest land, A is a wrong¬ 
doer. If it dcc],ire.s alluvial additions com* 
mun, A is not a wrong-doer. If it assigns 
alliivi.al additions to the Government, Mh 
.A and Z arc wrong-doers, li it be uncertain 
to whom the law assigns alluvial additions, 
it must be also uncertain w'ho is the wrong¬ 
doer. and whether th«Te be any wrong-doer. 

The snbsiantixe civil law, in the instan¬ 
ces which wo given, is difierent in dif¬ 

ferent countries, and in the same country 
at diiTcreiit times. As the substantive civil 
ixiw varied, the penal law, which is added 
as a guard tu the .substantive civil law, must 
vary also. And w hile many important ques- 
tioiis of substantive civil right are undeter¬ 
mined, the Courts must occasionally feel 
doubtful whether the provisions of the Penal 
C^dt* do or do not apply to a particular 
cair- 

It would evidently be impossible for us to 
determine in the l*en:il Code all the momen¬ 
tous tpivstions of (')vil right which, in the 
un sett ted state uf Indian jurisprudence will 
admit of dispute. Wc have, indeed, ven- 
turi'd U» f.'tb- for graiiUd in our illustrations 
m.iny things uhuh properly belong to the 
domain t*f th( civil law, Ixs'ause, without 
duiu.:; so, it wsmld Kwo impossible for 

to t’Ypl.iin i>ur meaning. But we have, 
to the licst of our judgment, av^oided ques- 
nuns respecting which, even in the present 
staff* of Indian jurispnidenre, much doubt 
I'otiM cxisi. And, in tin (ext of the law, we 
havi> us rlosj-iy r^s was possible, confined 
ours»'lvrs to what is in strictness, the duty 
of p4>rsuris f^n^agoil in framing a Penal Code. 
We b.jvt provided puni.shments for the in- 
fratlion of rights without determining in 
whom those rights vest, or to what thmte 
rights extend. We arc inclined to hope 
that, even it the Penal Code should come into 
operation before the Code of civil righti has 
bi*en framed, the number of cases in which 
the IV ant of a Code of civil righto would 
occasion perplexity to the criminal tribuiials 
will Ijear but a very small proportion to thofw 
in which no such perplexity will exist. 


* Black&tone, Bo<»k ll . rh 25. 

+ Columbanim fera n^itiira ost. nec ad rein pertinel. quod ex ron<tuetadine evolUfe et 
revolare solent —Inst. Lib. II.. Tit. L 
t Paillet • Manuel de Oroit Francais, 
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Ali tiM violations of the rights of properly 
which we propose to make punishable by 
this chapt^ fall under one or mure of the 
following heads:— 

1. Theft. 

2. Extortion. 

3. Robbery, 

4. The criminal rnisappropnalion of 

property not in possession 

5. Criminal breach of trust 

6. The receiving of stolen propeity, 

7. Cheating, 

8 Fraudulent bankruptcy. 

9. Mischief, 
lu. Criminal irespas'^. 

All these offences rcsenibli: oac/i uiiu i in 
this, that they cause, or haiu some tendency, 
directly or indiref‘tly, to cause, some partv 
not to ha\c .such a dominion o\er pioperty 
as that party is entitiecl t>y law I j have. 

The first great Imu whitli divides these 
o/fenceii may be easily traced Some of them 
merely prevent or disturb the viijoymeui ui 
property by one who has a right to it Others 
transfer property to one who h.is no riglii to 
it. Some merely c,iuse injury to tin" suITit- 
cr. Othcr.K, by muan> of wrongful loss to 
the sufferer, cause wrongful gam to some 
other party. The latter cl.iss of ofteiu cs are 
designated in this Cole as fraudulenf 

Evtfry offence ,igainst property in.i ■ be 
fraudulently comm it red. I Jut thvfi, exi ortion. 
robbery, the criminal misappropri.ition of 
property not in possession, criminal breach 
of trust, the receiving of stolen property, 
fraudulent birikruptry, and cheating, must 
be in all easels fraudulently i:ommUied, 
Fraud enters into the definilton of evvrv one 
of these offences. But fraud docs not enter 
into the definition of mischief or ot crimi¬ 
nal trespass. 

Theft, the criminal niisapprupnatiun of 
property nut in posse.ssiun. and criminal 
mach of trust, are, in the great majority of 
cam^ easily distinguishable. But the dis¬ 
tinction be^mes fainter and fainter as we 
approach the line of demarcaiion. and at 
lens^h the offences fade imperceptibly into 
other. This iiidistiiictnes-s may be 
flpreatly increased by unskilful legislation. 
But it has its origin in the lUiture of things 
and In the imperfection of language, and 
must stiil remain in 4pite ol all that legislation 
OSh effect. 


We believe it to be impossible to mafk 
with precision by a'ly words the circuiA-^ 
stances which constitute possession. It is 
easy tu put cases about which no doubt 
whatever exists, and about which the hui- 
guage of lawyers and of the multitude would 
be the same. It will hardly be doubted for 
example, that a gentleman's watch lying on 
a tabic in his room is in his possessiobi 
though it is not m his hand, and though be 
may not know whether it is on his WTittiM|'' 
table or on his dressing-table. A.s little will 
it be doubted that a watch which a genfl6- 
man lost a year ago on a journey, and which 
he hris never heard of since, is not in his 
pu:>se:isiun. It will not be doubted thati 
when a person gives a dinner, his silver 
furkj, while in the hands of his guest, are 
sliH m his possession; and it will be as lit- 
tli* doubted that his silver forks are not in 
his possession when he has deposited them 
with a pawn-broker as a pledge. But bc- 
tWfen these extreme cases lie many cases in 
uhirh it IS dilficult to pronounce with con* 
lidence, either that property is, or that it IS 
nut, in a person's possession. 

Thi-s iliifn Lilry, siifTirieiitK great in itself, 
x^uuld, We conceive, be increa«>ed by laws 
which shuiild prunuunie that in a set of 
lases arbitrarily seU^f'ied from the mass pro¬ 
perty is in the posses.Mon of some party 
in pus^esMun according tu the un- 

dersiandiiig of al) mankind, it is not* The 
ride ui hinglish Um respecting what is call¬ 
ed breaking bulk is an instance of what we 
iTtean. A person who has entrusted a hamper 
of wine tu another to rnrry to a great dis* 
tanre i,> nor in possession of that hamper 
of wine. Hut if the person in trust opens 
the hamper and takes out a bottle, the pos¬ 
session. according to the Fnglish lawbookst 
forthwith flies Kick to the distant owner. 
Mr Livingston has laid down a rule of similar 
kind, the effect uf which, if we understand it 
rightly, is to annui the whole law of theft as 
he h.as fr^mu.'d it, and indeed to render it 
impossible that theft can be committed in 
Louisiana. Theft is defined by him to be 
'■the fraudulently taking of corporal person¬ 
al property haxing some assignable value, 
and belonging to another, from his posses¬ 
sion and without his assent," But in a sub¬ 
sequent clause he >;iys that neither Bie 
ownership nor the legal possession of pro¬ 
perty is changed by theft alone, without the 
rircumstanecs required in such case by the 
Civil Code, in order to produce a cnatijg^ 
of property; therefore, stolen goods, if 
fraudulently taken from the ihiefj are stoleif 
from the original proprietor.^' Butj if stolen 
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by the second thief from the original pro- 
pfietor, they must, according to Mr. Living¬ 
ston’s definition of theft, be taken by the 
second thief out of the possession of the 
original proprietor. Therefore, the first thief 
has left them in the posse.ssion of the 
original proprietor. That is to say, the first 
thief has not committed t heft. 

• It will not be imagined that we refer to 
this inconsistency in the Code of Louisiana 
for the purpose of throwing any censure on 
the distinguished author of that Code. To 
db so would be unjust, and in us especially 
most ungrateful, and also most imprudent. 
For we are by no means confident that in¬ 
consistencies quite as remarkable will nut 
be detected in the Code which wo now sub¬ 
mit to Governinent. Wc note this error of 
Mr. Livingston tor the purpose of showing 
bow dangerous it is for a Lcgisl.rtor to attempt 
to escape from a difficclty by giving a techni¬ 
cal sense to an expres.Mon which he never¬ 
theless continues to use in a popular sense. 

For the purpose of preventing any differ¬ 
ence of opinion from arising m rases likely 
to occur very often, we have laid down a few 
rules which w« believe to be m accordance 
with the geiieTril sense of mankind as to w'hat 
shall be held to constitute possesRion But, 
in general, we leave it to the tribunals, with¬ 
out any direction, to determine whether 
particular property is at a particular time in 
the possession of a particular per.son or not. 

Much uncertainty will still remain. This 
we cannot prevent But we can. as it ap¬ 
pears to us, prevent the uncertainly from 
producing any prartic.il evil. The provi>njn 
containeef in ci 6 t will, we think, obviate 
all the inconveniences whirh might arise 
from doubts as to the exact limits which 
separate theft from misappropriation .'ind 
from breach of trust. 

The effect of that clause will be to prevent 
the Judges from wasting their time and in- 
genuity in devising nice distinctions. If a 
case which is plainly theft comes before 
them, the offender will be punished as a 
thief; if a case which is plainly breach of 
trust comes before them, the offender will be 
punished as guilty of breach of trust, if they 
have to try a case which lies on the frontier, 
one of those thefts which are hardly dis¬ 
tinguishable from breaches of trust, or one 
of those breaches of trust which are hardly 
distinguishable frunn theft, they will not 
trouble themseU’es with ^ubtUi efistinction.s; 
but> Icsiving it undeirrmined by ivhich name 
the offence aHuuKI bt* called, will proceed to 

• Jubtinian Dig., Lib. XLVIL, Tit ig. 


determine, what is infinitely of gNNAMr is)* 
portance, what shall be the punishmoi^ 

in theft, as we have defined it, the object 
of the offender always is to take property 
which i.s in the possession of a person out 
that person's possession. Nor have we a 4 « 
mitted a single exception to this rule. ^ In tlw 
great majority of cases our classification will 
coincide with the popular classification. Bni 
there arc a few aggravated cases of what we 
designate as misappropriation and breach of 
tru!>t, which bear .such an affinity to theft that 
it may seem idle to distinguish them from 
thefts, .^nd it certainly would idle to dis¬ 
tinguish .such cases from thefts, if the distinc¬ 
tion were made with a view to those ca^ 
alone. But, as we have a line of distinction 
which we think it desirable to maintain in 
the gre.it majority o( rases, we think it desir¬ 
able also to m.iintain that line in the few 
ciLses in which it m.iy separate things which 
are of a very similar description- 

One offenre which it may be thought that 
wc ought to have placed among thefts is the 
pillaging of property during the interval 
which elapses hetiveen the time when ^the 
posses-sur of the property dies and the time 
when ii cunv s into the possession of some 
person atithurized to lake charge of it This 
crime in our rlassificiition falls under the 
head, not of theft, but of misappropriation 
of property not in possession. 

The ancient Roman jurists viewed it in the 
same light. The property taken under such 
circumstances, they argued, being in no per¬ 
son's pos.session, could not be takwi out of 
.my person's possp.ssion. The taking, there¬ 
fore, wa.s not turtum, but belonged ^0 a NOpD* 
rate brad railed thv rrtinrn Awrods- 

tath .' The French bwyers, however, long 
ago found out a legal fiction by BApiiijl of 
which this ofiencr wa& treated as theft in 
those parts of France where the Roman law 
was in force t Mr Livingston's definition! 
oE theft .ippe.irs to us to exclude thU speciGB 
of offence, nor indeed do we think that H 
could be reached hy any provision ol Ids 
Code. That it ought to be punisl^ with 
severity under some name cur other ia India- 
putable. By what name it should be daa^p 
nated may admit of some dispute. If ween 
It theft, we speak the popubtr languagN* If 
we call it miscappropriation ol property not la 
p<»ssession. we avoid an anomaly, and aiidii- 
tain a line which, in the grcol majority of 
rases, i.s reasonable and ronvenianC On the 
whole, we arc inclined lo maintain thUi liiMik 
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CIUIItMAL aitSACH OP TRUST, BTC. 

Al^Biti) a carrier who opens s letter entrust¬ 
ed to his charge, and t^es thence a bank- 
nrote, wouM be commcniy caJled a thtef it 
is cotalti that his offence is not morally dis- 
thmishabie fram theft. Here, however, as 
bdm, vre think It expedient to maintain our 
general role; and we therefore designate the 
offence of the carrier, not as theh, but as 
criininal breach of trust. 

The illustrations which we have append¬ 
ed to the provisions respecting theft, the 
misappropriation of property not in posses- 
aion, VkI breach of trust, will, we hope, suffi¬ 
ciently explain to His I.ordship in Council 
the reasons for most of those provisions. 

It may possibly be remarked that we have 
not, like Mr. Lwmgston, made it part of out 
dehnition of theft, that the property should 
be of some assignable value. We would, 
therdore, observe that we have not done so 
only because we conceive that the law, as 
framed by us, obtains the same end by n 
difforent road By one of the general ex¬ 
ceptions which we have proposed, it i.s pro¬ 
vided that nothing shall be an offence by rea¬ 
son of any harm which it may cause, or be 
intended to cause, or be know'n to be likely 
to cause, if the whole of that harm is so 
alight that no person of ordinary sense and 
temper would complain of .such harm. This 
provision will prevent the law of theft from 
being abused w the purpose of punishing 
thoK venial viulations of the right of pro¬ 
perty which the common sense of mankind 
readily distinguishes from crime.s, .such as 
the act of a traveller who tears a tw'ig fiom 
a hedge, of a boy who takes .stones from an¬ 
other person s ^onnd to throw ut birds, of 
a servant who dips his pen in his ma.ster’s 
ink. It docs not appear to us that any fur¬ 
ther rule on this subject is necessary. 

EXTORTION, 

The offence of extortion is distinguished 
from the throe offences which we ha%'e been 
coiuridering by this obvious circumstance, 
that It Is committed by the wrongful ob¬ 
taining of a consent, in one single class 
of oases theft and extortion are in practice 
tsoafouaded together so inextricably that no 
JudgOf however Ragac,ious', could discrimi¬ 
nate between them. This class of cases, 
therefore^ has, in all systems of jurispru¬ 
dence With which we are acquaint^, been 
treated as a perfectly distinct class; and we 
think that this arrangement, though some¬ 
what Rfkoinalous, is strongly recommended 
by oonvenieoce. We have, therefore, n^de 
robb er y a sepavate crime. 


ROBBEKY. 

'I'here can be no case of robbery which 
does not fall within the deltnitton either of 
theft or of extortion. But in practice it 
will perpetually be matter of dcubt whether 
a particular act of robbery was « theft or 
an extortion. A large proportion of roMier- 
ies will be half theft, half extortion. A 
seizes Z, threatens to murder him uotesa be 
delivers all his property, and begins to puH 
off Z’s ornaments. Z in terror begs that A 
will take all he has, and spare his life, as* 
sists in taking off his ornaments, and deli¬ 
vers them to A. Here, such ornaments as 
A tcok without Z'k consent are taken by 
theft. Those whic h Z delivered up from fear 
of death are acquired by extortion. It is by 
no means improbable that Z's right-arm 
bracelet may have been obtained by theft, 
and left-arm bracelet by extortion ; that the 
rupees in Z's girdle may have been obtain¬ 
ed by theft, and those in his turban by ex¬ 
tortion Prob.ably in nine-tenths of the rob¬ 
beries which nre committed, sciroething like 
this rirtuilly take^ place, and it is probable 
that a few minutes later neither the robber 
nor the person robbed would be able to re¬ 
collect in whnt proportions theft and extor¬ 
tion were mixed in the crime : nor is it at all 
nest:ess.iry for the ends cf justice that this 
should be ascertained For, though in ge- 
ncr.il the consent of a sufferer is a rirenm- 
stani'e Mhich very materially modifies the 
character of the offence, and which ought 
therefure to be made known to the Courts, 
yrt the consent which a person gives to the 
taking of his property by a ruffian who holds 
a pistol to bis breast is a circuTOStancc alto¬ 
gether iniTpalerial. 

n \coii V. 

His Lordship in Cuiincll will perceive that 
we have pro\‘ided punishment of exemplary 
severity for that atrocious crime which is 
designated in the Regulations of Bennl 
and Madras by the name of Dacoity. Tftis 
name wc haie thought it convenient to re¬ 
tain for the purpose of denoting, not only 
actual gang-roblKTy, but the attempting to 
rob \i hen such an attempt is made or aided 
by a gang. 

KKCFIVl.NO STOLEN GOOD.S. 

The law relating to the offence of receiv¬ 
ing stolen goods appears to require no com¬ 
ment. 

CU£.\TINO. 

The offence of cheating must, like that 
of extortion, be committed by the wrongful 
obtaining of a consent. The diffinrence is 
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that the extortioner obtains the consent by 
iotimidatloni and the cheat by deception. 
There is no offence in the Code with which 
we have found it so difficult to dcsaJ as that 
of cheating. It is evident that the practise 
ing of intentional deceit for purposes of gain 
OUfht sometimes to be punrsfied. It is 
equally evident that it ought not alway!» to be 
punished. It will hardly be disputed that a 
person who defrauds a banker by presenting 
a forged cheque, or who .sells ornaments of 
paste as diamondsj ma3^ with propriety, be 
made liable to .severe penalties. On the 
Other hand, to punish every defendant who 
obtains pecuniary favours by false professions 
of attachment to a patron, every legacy-hunt¬ 
er who obtains a inquest by cajoling a rich 
testator, every debtor who moves the com¬ 
passion of his creditors by overcharged pic¬ 
tures of his misery, every petitioner who, in 
his appeals to the charitable, represents his 
distresses as wholly unmerited, uhen he 
knows that he has brought them on himself 
by intemperance and profusion, would be 
highly inexpedient. In fact, if all the mis¬ 
representations and exaggi>Tations in which 
men indulge fur the purpose of gaining at 
the expense of others were made crimes, not 
a day would pass In which many thousands 
of buyers and sellers would not incur the 
penalities of the law. It happens hourly that 
an article which is worth ten rupees aHirm- 
ed by the seller to be cheap at iwehc rupees, 
and by the buyer to be dear at eight rupees. 
The seller comes down to eleven rupees, 
and declares that to be his last uurd. The 
buyer rises to nine, and savs that he Uill go 
no higher- The seller falsely pretends that 
the article is unusually good of its kind, the 
buyer that it is unusually bad of its kind , the 
seller that the price is likely soon to rise, the 
buyer that it is likely soon to fall Ht-re we 
have deceptions practised for the ^.ike of 
gain, yet no judicious Lcgi.slator would puni.sh 
these deceptions. A very large part of the 
ordinary business of life is conducted ;dl over 
the worlds and nowhere more than in India, 
by means of a conHict of skill, in the course 
or which, deceptioi tu a certain extent per¬ 
petually takes place. The moralist may re¬ 
gret this ; but the legislator sees that th« re¬ 
sult of the attempts of the buyer and seller to 
gain an unfair advantage over each other is 
that, in the vast majority of cases, articles 
are sold for the prices which it is desirable 
that they should fetch ; and, therefore, he 
does nut think it necessary to interfere. It 
is enough for him to know that all this great 
masil of falsehood practically produces the 
bame effect whii'h would be produced by 
truth, and that any Uw direc ted against aueb 


falsehood would, in all probability, be a dead 
letter, and would, if carried into rlgonras 
execution, do more mischief in a month than 
all the lies which are told in the making; of 
bargains throughout all the baaars of India 
produce in a century. 

If then it be admitted that many docep'* 
tions committed for the sake of gain ougnt 
to be punished, and that many svich decep* 
lions ought not to be punished, where ought 
the line to run V 

il appears to us that the line which we 
have diawn is correct in theory, that it is not 
more inconvenient in practice than any other 
line muse be which can be drawn while the 
civil 1.1 w of India remnins in its present state, 
and that it will be unexceptionable whenever 
the civil law of India shall be ascertained, 
digested, and corrected. 

We propose to make it cheating to obtain 
property by deception in all cases where the 
property Is Iraudvilently obtained, that is to 
sav. in all cases W'here the intention of the 
person who has by deceit obtained the pro¬ 
perty was to cause a dislnbution of property 
which the law pronounces to be a wrongful 
di.stribution, .and in no other case whatever. 
However immor.il ,1 deception may he, we do 
not consider il as an otfence against the rights 
of ]jroperty, if its object is only to causie a 
distnbution of proptrly which the law re¬ 
cognizes as rightful A few examples will 
show the in wh'ch this prloctple will 
operate 

A intcntioiMliy clereive.s 7 . into a belief 
that he is strongl\ att.'u*hed to Z. A thus 
iiiducet / to make .'1 will, by which a large 
legacy is left to A Here A s conduct is 
unriioral and v'andalons Unt still A has a 
Ugal right on X s death "to rci'tivc the lega¬ 
cy, Kven if the cltrareit proofs of A’st m- 
Miv'eritv are iaal ht'fore a tribunal, even if A 
HI open Court a\oWs his insinrettty, the will 
cannot, on th.it accxnint, be set aside. The 
g.iln, therefore, which A obtains under Z'li 
Will, IS not, in the legal sense of the eXpreSf* 
stun, wrongful gain. He has practised de-> 
ception. He has thus caused gain to him- 
seif, and loss to others. But tnai gain U a 
gain to which the civil law declares him en* 
titled, and which the civil law will assist him 
to ruf'over if it be withheld from him. Thai 
loss is a loss with which the civil law declares 
that the losers must put up. A. therefore^ 
has not committed the offence of cheating 
under our definition. 

But suppose lhaf the civil law should con* 
tain, as we think that it ought to coaUin, a 
provision declaring null, a will floade is 


I 454 i 



XVH.J OFFmfCES AGAINST FFOPERTY. [S*a 

llfOIAH LAlV COMlilSSlOlftfts’ RgPOIT ON OFFENCES AGAINST PROPEKTY— COfUd^ 


favQtit of atraoms by a testator, who erro¬ 
neously believed his children to be dead. 
Aad suppose that A intentionally deceives Z 
Into a belief that Z's only .son has been lost 
at sea, and by this de^^eption induces Z to 
make a will by which rVLT^lhiti^ is It>fi tu A. 
Here the case will be different The will be¬ 
ing null, any property which A could obtain 
undar that will would be property which he 
had no legal right so to obtain, ai.d to which 
another person had a legal right. The object 
of A has therefore btsin wrongful gain lo 
himself attended w'ith wrongful losstoanolber 
party. A has, therefore, under our definition, 
been guilty of cheating. 

Again, take the case which wc before put 
of a buyer and a seller. They have told 
each other many untruths, but none of those 
■ntruths watt such as, after the article hud 
been delivered, and the price paid, would he 
held by a Civil Court to l)e a ground for pro¬ 
nouncing that either of them possessed what 
he had no right to possess, Though the 
buyer has falsely dcprecjatid the arti( Ir, yut, 
when he takes it and pays for it. the legal 
right to it IS transferred to him, as uell as 
the possession. Though the seller has fal>e- 
ly extolled the article, yet, when he rei*eives 
the price and delivers the article, the legal 
right to the price passes with the possession. 
However censurable, in a moral point of 
view, the deceptutns practised by both may 
have been, yet those deceptions were intend¬ 
ed to produce a distribution of property 
strictly legal Ncither the bu\er nor the 
seller, therefore, has ijecn guilt) ot (heating 
But if the seller has product d u sample of 
the arljcle, and has falsely assured the huyir 
that the aiticle coricsponds to that **.imp]e, 
the ciLse is different. If the article dties not 
correspond to the sample, the buv«'r enti¬ 
tled to have the piirchnse-money back Tlu 
seller has taken and kept the purchase-money 
without having a legal right to take <ir keep 
it, and it may be recovered from him by a 
legal proceeding. His gain is. thcridore, 
wrongful, and is .-ittended with wrongful lo‘«s 
to the buyer. He Is, therefore, guilty of 
cheating under the definition. 

So> if the bcller pas.ses off ornaments of 
paste on the buyer for diamonds, the price 
which the seller receives i.s a price to which 
he has no right, and which the buyer may 
recover from him by utt action. Here, there¬ 
fore, the object of the seller has been wrong¬ 
ful gain attended with wrongful loss to the 
hnjtr. The .wller is therefore guilty of 

rhmog. 

So, if the buyer, intendirg to acquire 
position of the goods without paying for 


them, induces the seller by deception to 
take a note which the buyer knows will ha 
dishonoured, the buyer is guilty of cheating. 
His object is to retain in his own possession 
money which he is legally bound to pay to 
the .'>i'l]cr. The gain which he makes by 
retaining tlie money i:> wrongful gain, and 
IS attended with wrongful loss to the seller. 
He IS, therefore within the definition. 

Whether the principle on which this part 
of the law is framed be a sound principle, is 
a question w'hich will be best determined by 
examining, first, whether our definition ex¬ 
cludes anything that ought to be included; 
and, seroidly, whether it includes anything 
that ought to be e.xcliided. 

It can scarcely, we think, be conteided 
that our definition excludes anything that 
ought to be included. For surely it would 
be unrea.sunnble to punish, as an offence 
again^^t the right of property, an act which 
has caused, and was intended to cause, a 
distribution of property which the law de¬ 
clares to be right, and refuses to disturb. 
If such an art be an offence, it must be an 
offence on sonu- ground distinct from the 
effect which it produces on the state of pro¬ 
perly. 'riuis, if ;i person to whom a aebt 
IS due, thii’king that he shall obtain pay¬ 
ment more easily If he a.'<sijmes the appear¬ 
ance of being in the public .service, wears' 
a bfidge tf uflTu'e which he has no right to 
wear whtMi he goes to n\: ke his demand, he 
is gudt) of the offence defined in cl. 150; 
but if he g.iins only what he has a legal right 
to possess-, if he d^'prives the debtor only 
of that which ihe debtor h.is no legal right 
to retain he is not a nicmg-dotr as re.sprcts 
propcri), inasmuih .is he has t nl\ rectified 
a ur.mg distr>butu n ul property, 

Indetd, it appears to us that there is the 
stronge.st objection tii punishing a man for 
a deception, and yet allowing him to retaJo 
wh-it he has gained by that deception. What 
the civil law oiighr to say may be doubtful. 
But there can be no doubt that the civil and 
criminal Jaw ought to say the same thing; 
that the one ought not to Invite while the 
Other repeals. that the Code ought not to be 
divided against itself. To send r person to 
prison for obtaining a sum of money, and 
yet to suffer him to keep that sum of money, 
is to hold nut at once motives to deter 
motives to incite. Humanity requires that 
punishment should be the last resource, a 
resource only employed when no other 
means ran be found of producing the desired 
effect. Penal laws clearly ought not <0 be 
made for the preventing of deception if 
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deception could be prevented by means of 
the Ovil Code. To tempt men, therefore, 
to deceive by means of the Civil Code, and 
then to punish them for deceiving, is con< 
trary to every sound principle. 

We are, therefore, not apprehensive that 
we shall be thought to have granted impii' 
nity to any deception which ought lu be 
punished as cheating. 

But it is possible that our definition may 
be thought to include much that ought to be 
excluded. It certainly includes many acts 
which are not punishable by the law of Kng< 
land or of France. We propose to punish a> 
guilty of cheating a man who, by false repre¬ 
sentations, obtains a loan of money not mean¬ 
ing to repay it; a man who, by fal^e repre¬ 
sentations, obtains an advance of money, not 
meaning to perform the service, or to deliver 
the article fur which the advance is given , a 
man who, by falsely pretending to have per¬ 
formed work for which he was hired, obtains 
pay to which he is not entitled. 

la all these cases there is deception In 
aH, the deceiver’s object is fraudulent. He 
intends, in all these ca.se>, to acquire or re¬ 
tain wrongful po>se.ssiuu of that to which 
some other person has a better cUiiic and 
which that other person is entitled to recover 
by law. In all thchc cases, therefore, the ob- 
^ject has been wrongful gain, attended with 
wrongful loss. In all, therefore there has. 
according to our definition, been chcriung. 
We cannot .see why such arts as these should 
be treated a> nitre civil injuries—why they 
should be classed v^ith ?hc mere non-payment 
of a debt and the mere non-performnnee of 
a contract. They arc infr:fc<'tions of a legal 
right effected by deliber.ite di.slionesty. I'hev 
arc more pernicious than most oi the acts 
which will be punishable under uiir Code 

They indicate more depravity, more want 
of principle, more want of shame, than mo.st 
of the acts which will be punishable under our 
Code We punish the man who gives an¬ 
other an angry push We punish the man 
who locks another up for a morning We 
punish the man who makes a sarcastic epi¬ 
gram on another. We punish the man who 
merely threatens another with outrage And 
surely the man who, by premeditated deceit, 
enriches himself to the wrongful loss, perhaps 
lo the utter ruin, of another, is not les^ de- 
serving of piini^diment. 

That some deceptions of this sort i>ught to 
be punished is admitted. But almost every 
argument which can be urged for punishing 


any is an ajegument for puaishiixg alU Tflko 
line between wilful fraudulent d^ption im 
good taith is 4 plain line. II there U 
dithculty in applying it, that difficuUy wui 
arise, not from any defect in the line, Vat 
from the want of evidence in particular caiws. 
But we are unable to find any reason for dis- 
tinguj.shing one sort of fraudulent deception 
from another sort The French Courts 
ply a test which appears to us to be ve^ od> 
jei'tionable. They have decided that it is not 
rscrttquerie to cheat by false promises, or 
by exciting chimerical hopes, unless the suf* 
ferer hud reasons of weight for believing that 
the promises were sincere, and the hopes 
well-grounded * Thi.s rule seems to ns to 
be a Itceiiiie for deception granted to cun¬ 
ning against simplicity A weak and credu* 
lotts person mure easily imposed on than^ 
a judicious and discerning person. And just 
so an inf.^nt is poisoned with a dose of fan* 
danr.m which would hardly put a grown per¬ 
son to sleep : yet the poisoner is a murderer ; 
a pregnant woman is grievously hurt by a 
blow which would make no impression on a 
boxer ; yet the person who gives such a blow 
is puni.*<hed with exemplary aeverity. The 
Jaw in such cases inquires only whether the 
harm has been voluntarily causM or no. And 
why should the vtulalion ^deceit, of the right 
of property be treated differently ? The de¬ 
ceiver proportions his artifices to the mental 
strength of those whom he has to deal with, 
just as the poisoner proportions his drugs 
to their bodily strength. And we see no 
more' rea<;on for exempting the deceiver from 
punishment, Itecaiise he hn.s effected hi.s pur¬ 
pose by a gross fiition whicli could have duped 
only a wtMk person, than for exempting the 
poisoner from punishmenL because he has 
effected his purpo.se with a few drops of 
htidanum, which could have been fatal only 
to a young child. 

Some persons may be startled at out pro¬ 
posing to punish as a cheat every man who 
obt.iins a loan by making promiAea of pay¬ 
ment which he does not mean to keep. But 
let it be considered that a debtor, though be 
may have contracted his debts honeetly^ 
though It may be from absolute inability that 
he does not pay them, though his misfortuiiea 
may be the effect of no want of industry or 
caution on his part. i$ now actually liaiblo to 
imprisonment. Surely it is unmsonaldo 
to detain in prison thic mao who, by me re 
misfortune, has involuntarily violaw the 
rights r f property, and to leave unpnolihad 
the man who has voluntarily! and by wilfdi 
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dsoelt, attocl^ those ri^ts, if unljr he is 
fttcky eD<wgh to have money to satisfy the 
demands on him. 

For example, A and B both borrow money 
from A oirtains it by boasting falsely of 
his neat means, of the large reniittanres 
whicm he looks for from England, of his ex¬ 
pectations from rich relations of the promis¬ 
es of preferment which he has rcreiv^ from 
the Government. Having obtained it, he 
secretly embarks on board of a ship, in¬ 
tending to abscond without repaying what 
he has Dorrowed B, on the other hand, has 
obtained a loan without the smallest misre¬ 
presentation, and fully purposes to repay it 
The failure of an agency'ho use in which all 
his funds were placed renders it impossible 
for him to meet his engagements. Can it be 
doubted which of these two debtors ought 
rather to be sent to prison ? Can it be doubt¬ 
ed that A is a proper subject of punishment, 
and that B is not so*-' Vet at present A, if 
he is arrested before the ship .satis, and lays 
down the money, enjoys entire impunity, 
while B may pass yca^^ in a jail. It would 
be improper for us here to dl-sciis-* at length 
the question of imprisonment fur debt, lint 
it stierns clear that, whether it lie or b<‘ nor 
proper thii a debtor, as such, should be impri¬ 
soned. a distinction ought to ht* made l>etween 
the honest and dishonest debli.r. Wo are 
inclined to belicxe th.nt the incliscrimin.ite 
iniprisonment of all debtors would he found 
to be iinnerr^Sftry if thisdistinction were made. 
But, while they are all pul on the same foot¬ 
ing. the law must be formed upon a rough 
raiciilntinn of the chances of dishonesty All 
must be treated worse than honest debtors 
ought to be treated because none are treated 
9 K> severely as dishonest debtors ought to be 
treated A rospei'table man must be impri¬ 
soned for a storm, a bad season, or a fire, be¬ 
cause his dishonest neighbour is not liable 
to criminal proceedings for cheating We 
are satisRed that the only way to get nd of 
imprisonment for debt, as debt, is to extend 
the penal law on the subjei't of cheating in a 
maonor similar to that in which wc proposi* 
to wrte d it. 

The provisions which we have framed on 
the subject of trauduleiit bankruptcy are ne¬ 
cessarily imperfect, and must remain so un¬ 
til the whole of that iTnport.int part of the 
law has undergone an entire revision. 

MISCHIEF. 

The provisions which we propose on the 
of mischief do not appear to us to 
require any explanation. 


TRESPASS. 

We have given the name of trespass to 
every usurpation, however slight, of domi¬ 
nion, over property. We do not propose to 
make trespass, as such, an offence, except 
when it is committed in order to the com- 
ini.s.s2oii of some offence injurious to some 
person interested in the property on which 
the trespass is committed, or for the pur¬ 
pose of causing annoyance to such a per¬ 
son. Even then we propose to visit it with 
a light punishment, unless it be attended 
with aggravating circumstances. 

These aggravating circumstances are of 
two sorts. Criminal trespass may be aggra¬ 
vated by the way in which it is committed. 
It may aito be aggravated by the end for 
which it is committed. 

There is no sort of property which it is so 
desir.'ible to guard against unlawful intrusion 
as the habitations in which men reside, and 
the buildings m which they keep their goods. 
The offence u£ trespassing on these places we 
designate as house-trespass, and we treat it 
as an aggravated form of criminal trespass. 

House-trespass, again, may be aggravated 
by being rommitted in a Mirreptitious or 
111 a violent munnt-r. Tlu* former aggravat- 
vd form ot house-trespass we designate as 
lurking house-trespass; the latter we de¬ 
signate as hoiise-bre.iking Again houses 
trespass in every form may be aggravated 
by tno time at which it is cummittt^ Tres- 
pas.s of this sort has, for obvious rcaaons, 
always been considered as a more serious 
offence, when coni nutted by night, than 
when cummiUed by day. Thus, we have 
four aggr.ivalcd forms of that sort of cri¬ 
minal trespass which wc designate as house- 
tre.spass, lurking house-lrespas.s by night, 
-ftnd house-breaking by night. 

These are aggravations arising from the 
way in which the criminal trespass is com¬ 
mitted. But criminal trcsp.nss may also be 
aggravated by the end for which it is com¬ 
mitted. It niay be committed for a fro lie. It 
may be committed m order to a murder. It 
m.iy also often happen that a criminal tres¬ 
pass which is venial, as respects the mode, 
may be of the greatest enormity as respects 
the erd ; and that a criminal trespass com* 
mitted in the must reprehensible mode may 
be committed for an end of no great atrocity. 
Thus, A may commit house-breaking by 
night for the purpose of playing some idle 
trick on the inmates of a dwelling. B may 
commit simple criminal trespass by merely 
entering another's field for the purpose of 
murder or gang robbery. Here A rximmits 
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tmppss in the worse wav. B commits tres- aggravating circumstenoes in such a WS|p 
pais with the worse ob}ect. In our provu that each may have its due effect la aettlhig 
^Ons, we have endeavoured to combine the the punishment. 


Of The/i* 

878 . Whoever, intending to lake dishonestly any moveable properly oat of 
the possession of any i)erson witliout that person's 
Theft. consent, moves that property in order to such takings 

is said to commit theft. 

Explanation /.—A thing, so long as it is attached to the earth* not bdng 
moveable property, is not the subject of theft; but it becomes capable of being 
the subject of theft as soon as it is severed from the earth. 

Explanation 3.—A moving, eifected by the same act which effects the 
severance, may be a theft. 

Explanation —A person is said to cause a thing to move by removing an 
obstacle which prevented it from moving, or by separating it from any oih& 
thing, as well as by actually moving it. 

Explanation 4 .—A person who by any means causes an animal to move is 
said to move that animal, and to move every thing which, in consequence of the 
motion so caused, is moved by that animal. 

Explanation j.—The consent mentioned in the definition may be express 
or implied, and may be given either by the person in possession, or by any 
person having for that purpose authority, eitlier express or implied. 

HlHiitationt, 

(a.) A cuts down a tree on Z’s ground, with the intention of diihoneeity taking the 
tree out of Z's possession, without Z's consent. Here, as soon as A has severed the tree 
in order to such taking, he has committed theft. 

A puts a bait for dogs in his pocket, and thus induces Z's dog to follow li. 
Here, if A’s intention be dishonestly to take the dag out of Z's possession without 
Z's consent, A has cemmitted theft as soon as Z's dog has begun to follow A. 

(r.) A meets a bullock carrying a box of treasure. He drives the bullock in a rertaiii 
direetton, in order that he may dishonestly take the treasure. As soon as the bullock 
begins to move, A has committed theft of the treasure. 

id) A, being Z's servant, and entrusted by Z with the care of Z's plate, dishoacMly 
nuia away with the plate, without Z's ronsmt. A has rommiued theft. 


* All persons are bound to give information of offences punishable under s. 

See the new Code of Criminal Procedure (Act V. of s. 44. 

As to whipping for offences under ss. 378, 380, 381, 38a, see the Whipping Act (VI. 
of 1864), ss 2, 3; and (in the Assam Hill Districts} Reg. Hi. of 1875 S9. a« 3. 

As to whipping for offences under s. 382 in Upper Burma, see the Upper Burmi Lawf 
Act (XUI. of 1898}, 8. 4 (j) (A), and Sch. II and Sch. 111 .; in the Pttnjhb Frontier DU- 
tiicis and Baluchistan, the Punjab Frontier Crimes Regulation {IV. of 1887), s. & 

As to punishment for offences under ss. 379-382 enquired into by a Council cf £ldcr* 
in m Punjab Frontier District or in Baluchistan, sec the Punjab Frontier Crimea RmuIWi 
tiooliV. of 1887). s 14. ■ 

As to extortion by threat of accusation of aii offence under s, 377, nee an. 388, gjig. 
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; ^ * journar, entrasU his plate to A, the keeper of a wardfeouae, tSk X 

dwretara, A carries the plate to a goid-smith, and sells it. Here the plate was not la 
2 ^ •'Ptoemasioa. it could not therefore be taken out of Z's possession, and A has adt 
eommttted theft, though be may have committed criminal bieach of trust. 

A finds a ring belongiog to Z on a table in the house which Z occupies. Hero 
the ring Is in Z's possession, and, if A dishoneitly removes it, A commits theft, 

(g.) A finds a ring lying on the high road, not in the possession of any person. Ag 
hy tanng it| commits no theft, though he may commit crmainal misappropriatUMi of 
property. 

(kt) A tees a ring belonging to Z lying on a table in Z’s house. Not ventaring 
to misappropriate the ring immediately for fear of search and detection, A hides the ring 
la a place where it is highly improbable that it will ever be found by Z, with thn 
IntenUon of taking the ting from the hiding place, and selling it when the loss fa 
ftflgottoa. Here A, at the time of first moving the ring, commits theft. 

(i.) A delivers his watch to Z, a jeweller, to be regulated. Z carries it to his shop« 
A| not owing the jeweller any debt for which the jeweller might lawfully detain the watch 
as a security, enters the shop openly, takes bis watch by force out of Z's hand, and 
carriaa it away. Here A, though he may have committed criminal trespass and assanlt, 
has not committed theft, inasmuch as what he did was not done dishonestly. 

(/.) II A owes money to Z for repairing the watch, and if Z retains the watch 
lawfully as a security for the debt, and A takes the watch out of Z's possession with the 
intention of depriving Z of the property a^ a security for his debt, he commits theft, in- 
aimnch as be cakes it dishonestly. 

(k.) Again, if A, having pawned h\i» watch to Z, takes it out of Z’s possession 
without Z's consent, not having paid what he had borrowed on the watch, he commits 
theft, though the watch is his own property, inasmuch as be takes it dishonestly. 

(/•) A takes an article belonging to Z out of Z's possession, without Z's consent, 
with the intention of keeping it until he obtains money from Z as a reward for its 
restoration. Here A lakes dishonestly. A has therefoic committed theft. 

(m.) A, being on friendly terms with Z, goes into Z's library in Z's absenoe, 
and takes away a book without Z's express consent, for the purpose merely of reading it, 
and with the intention of returning it. Here it is probable that A may have coooeivttd 
that he bad Z’s implied consent to use Z's book. If this was A's impression, A has not 
omntnitted theft. 


(n.) A asks charity from Z's wife. She gives A money, food, and clothes, which 
A knows to belong to Z, her husband. Here it is probable that A may conceive that Z’s 
wife is anthorired to give away alm.s. if this was A's impression, A has not committed 
theft. 

(a.) A is the paramour of Z’s wife. She gives A valuable property which A knowa 
to bnioog to her husband Z, and to be such property as she has not authority from Z to 
if A takes tbe property dishonestly, he commits theft. 

f^) A, in good faith, believing property belongiog to Z to be A's own property, 
talma that property out of B’s possession. Here, as A does not take dishoaestly, 
he does not commit theft. 


A DUG Up and immediately carried away, 
wiUiout any authority or right, several cart¬ 
loads of earth, part of unassessed lands of a 
village, //kd that A was not guilty of theft. 
•^-QuttN-EjspRBSS r. Kota'iv.^, 1 . L. R., lo 
Mad. 455. [Collins, C.J., and Kernnn and 

Brandt, J 

But see Qitaen^ICrHpFesE v. Shiva ram, I. L. R., 
IS Bom. 709, infra, 

' Psaif in a public river cannot be said to be 
properly in the possession of the person 
arho euiy have the fishery-right, and the in- 
m^ u rn t of that right is not tha/t under s. 
378 ol Oie J^wd Cede. The accused were 


charged with unlawfully taking fish alpng with 
some eleven others in a public river, theright 
of fishing in which had been let out by the Go¬ 
vernment to the complainant, and the lower 
Court, .'imongst other offences, convicted them 
of theft, criminal misappropriation, mischief, 
rximinal tre^paiis, and unlawful assembly. 
/Md that the conviction was wrong, and ttad 
no offence had been committed.—^BHAhrUAII 
Dome v. Abar Do.mb, I. L. R., 15 Cal. 3S8. 
[Norris and Ghosc, JJ. Jan. 94, ififiS.] 

A CHARGE of theft will lie under s. 978 of 
the Penal Code (Act XUV. of i860), wraa 
where there is no intention to asaume entisa 
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dbittiftton over the property taken, ot to re- • 
tain it perTnanentl^. When a person takes 
another naan’s property, believing, under a 
mistake of fact and in ignorance of law, that 
he has a right to take it, he is not guilty 
of theft, because there is no dishonest inten¬ 
tion, even though he may cause wrongful 
loss within the meaning of the Penal Code. 
The accused was the brother of a farmer 
or contractor of a public ferry on the Tadri 
river. He seized a boat belonging to the 
oontplainaiit while conveying passengers 
across the creek which flows into the river at a 
point within three miles from the public ferry. 
His intention was apparently to compel 
persons who had to cross the creek to use the 
ferry in the absence of the complainant's 
boat, and thereby increase his brother's in¬ 
come derived from fees to be paid by passen¬ 
gers crossing the creek. The arciis^ had no 
reason to believe that he was justified in 
adzing the boat. Utld that the accused was 
guilty of theft, though it uas not his in¬ 
tention to convert the boat to his uwn use. 
or deprive the complainant permanently ul 
its possession. —Qlkkn-Hmpklss v. Na- 
OAFPA, l.L. R., 15 Bom. 344. |,Birdwooddnd 
Jardinc, ]J. Jan. 27. 

The Word “ object” in s, 295 of the Penal 
Code does not include animate objects. A 
bull ded cated and set at large at the Sradha 
of a Hindu in accordance with religious usage 
is not an ** object ’ within the meaning of that 
section. Where such an animal was killed 
by c^ertam Mahumedans secretly and at night 
in the presence of none but Mahomedans 
for the sake of the meat and value of the skin, 
h^d that no ofTenre had been committed 
Under s, Queeti'Emprci^s \, Iman Ah {\. 

L. R., 10 All i5oj followed. I-ield further, 
that such a bull is not * moveable property " 
within the meaning of ss 378 and 403, or 
“property" within the meaning of 9, 425 of 
the Penal Code, and could not therefore be 
theztibject of theft, criminal misappropriation, 
or mischief. The fact that such a bull re¬ 
ceives some attention from the cowherd of the 
persons who set it at liberty, and is daily fed 
by him by direction of his employers, and is 
not used for breeding purposes without their 
permission being ask^, is not inconsistent 
with a total surrender by those who set it at li¬ 
berty of all their rights as proprietors. Que^- 
Empress v. Bandhu ( 1 . 1- R., 8 AVI- 51) 
followed Quem^Smpress v. ^alla (J. L. R*. 

11 Mad. 145} referred to and commented on. 
For the purpose of construing a section of an 
Act, and aiacertaifiing the intention of the 
Legislature, the Report of the Indian Law 
Gommiasiooers or a Select Committee ap- 
pDtnied to consider a Bill may be referred to. 
Qugfn-JimpreAs v. KArtickChunder Das (I, L. 


R., 14 Cal. 721) lbHowed.*-Roii««H Cxm* 
DBE Sannyal w. Hiru MoHDAt, L L. R-t ty 
Cal. 852. [Norris and Maepherson, JJ. Mlir« 
27, and April 15,1890.] 

Earth, that is soil, and all the component 
parts of the soil, inclusive of stones nd 
minerals, when severed from the earth oit land 
to which it was attached, is moveable 
property capable of being the subject of theft* 
Whoever dishonestly severs such earth 
from the earth commits theft. Where a per¬ 
son dishonestly carried away 100 cart-loads 
of earth from the complainant's land, held 
th.it he was guilty of theft. Queen-Emprests 
V, K’oiayya 1I. L R., 10 Mad. 255) dissented 
from. —QoEbN’KMFRKSs p. Shivram, t. L. 
R.. 15 Bom. 702. [Birdwood and IVaons, 
JJ. Mar, 24, 1891.] 

There is no presumption of law that a 
wife and husband ronstitute one person in 
India lor the purpose of criminal law- if 
the wife, removing her husband's property 
from hi.s house, docs so with dishonest iiiten- 
lion, she is guilty of ihcft.'-QuEKN-£MPicaa« 
V Boiciii, I. L R., 17 Mad. 401. [Muttu- 
siimi Ayyar and Best, JJ. May S, i%3 ] 

An accused was found to have loosed the 
I'OfTiplainant's rattle at night from a cattle- 
pen, and to have driven them to the pound 
with the objert of sharing with the pound- 
kteper the fees to bt* paid for their relcsatHB. 
He was proceeded against under Art 1 . of 
1871 rCattir Trespass Art), and under the 
provisions of s 22 ordered to pay compensa¬ 
tion to the rontplalnant, and in default to 
undergo one month's rigorous imprisnninetit, 
Neld that s. 22 w-as inapplicable to the facta 
of the case, and that the order must be set 
aside. On the facts it was not a case of'' Ille¬ 
gal seizure and detention " of cattle, but ratber 
one of theft, as all the elements of that offence 
were present, and the accused should have 
bc.en rharged with and tried for that offence. 
Held, further, that the sentence of impri¬ 
sonment in default of payment of the compen¬ 
sation woA not warranted by law. Compan- 
satiun may be levied as a Bne, and the ordinary 
mode of levying fines is hiid down in s 386 
of the Code of Criminal rH'ooedure, Tbefaw 
nowhere provides that 6nes may be levied 
by means of impriiK>nnient.—P aievac Rai *. 
Aicju Mian, 1 . L. R., 22 Cal. 139. [Petbe- 
ram, C-j., and Beverley, J. Aug. 18,2894^ 

With a view tu coen'e the complalnimt tp 
pay a sum of Rs. 14. which he owed to 
the accused, three head of rattle worth Rs. 60 
were removed ^ from tha complahiant^a 
homestead under the order of the acensed. 
Held the offence of theft was not commi^ad 
by the accuiied. The iUnstratlons to a* 3^8 
of the Petiel Code indicate that If wm the 
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hrtmtioo of the Lej^ielatiire that| Id order to 
heve committed t&ft withm the meviing 
o£tbe e^oOf the taker must have taken the 
thlpf with the intention oi keepin^r it him- 
seh^ or disposing of it for his own l^nefit, or 
in some way which would compel the owner 
to pav him nooney which he did not owe him 
ie oraer to regain his property. The words 
Hitendtng to take dishone^ly any moveable 
liroperty in the above section, read with 
a. aj and s. 24 of the Penal Code, mean “ with 
the intention of gaining by unlawful means 
property to which he is not legally untitled.” 
'‘To gain property by unlawful means” 
means “ to gain the thing moved for the use 
of the gainer/’ and not ” the gaining pos¬ 
session of it for a time for a temporary pur¬ 
pose." S. 363 of the Penal Code, as drafted 


in 1837, dieicus6ed.-<--pRosoHNo Kumar Pa^ 
TK\ V. UnoY Sant, I. L. R., 22 Cal. 669^ 
[Petheram, C.J , and Beverley, J. April 301, 
1895.] Overruled by Queen-Etnpress v. Sri 
Churn Ckungo, I, L. R., 22 Cal. 1017, infra, 

A CREDITOR by taking any moveable pro¬ 
perty of his debtor from the debtor’s pos- 
ses^i^on without his consent with the intention 
of coercing him to pay his debt commits 
the offence of theft as defined in s. 378 of the 
Penal Code, S>i. 23 and 24 of the Penal 
Code discussed and explained. Prosmua 
Kumar Pair a \ . Vday Sant ll L, R., 22 Cal. 
669J overruled — Qdben-Emi^ress v. Sri 
Chuk.n Cju'noo, I. L. R, 22 Cal. 1017, 
Petheram. C J., and Prinsep Pigot, Mac- 
phersun, and Banerjee, JJ. Dec. 20, 1895.} 


870 . Whoever commits theft shall be punished with imprisonment of Any Mag* 

Fu««.hment for theft. description for a term which may extend ' 

three years, or with fine, or with both. NothaiinWe. 

Not GOIRp* 


CHABGh—T hat you on or about the 
day of , at , com¬ 
mitted theft of , the propertjt of 

. ^'dlucd dt Rs , and thereby 
committed an offence punishable under s. 379 
of the Indian Penal Code, and within, &c. 
Chargr for Thrft after a Previmts 

I ^natne and ojji^e uj Magistrate. 
hereby charge you ' rntrue 0/ accused perum 
as foiiows 

That you, on or about the day of 
at , committed theft, and thereby com¬ 
mitted an offence punishable under s. 379 of 
the Indian Penal Code and within the cogni¬ 
zance of the Court of ScHsiun ^pr High Court. 
iff Magistrate, as the case may be 

And you the said mime 0/ accused stand 
further charged that you, before the commit¬ 
ting of the said offence, that is to say, on the 
day of , had been convicted by 

the ^^sta^e Court by tekteh conviction haa] 
at . of an offence punishable under 

Ch. XVII. of the Indian Penal Code with 
Imprisonment for a term of three years, that 
is to say, the offence of house-breaking by 
□Ight [describe the ojfence in the words med 
in the section under rekich the acettsed Was 
coAviiied],which conviction isstiliin full force 
ai^ effect, and that you are thereby liable to 
enhanced punishment under s. 75 of the 
Indian Penal Code. 

And I hereby direct that you be tried, 
Ite-^RiM. Pro. Copk (Act V. of 1898), 
Sdt. V., Form XXVIII. (III). 

Whekkvbr any person causes a police- 
>oAQer to arrest another person in a pr«si- 
4 |eiicy-toW 0 | if it appears Ui the Magistrate 


by whuni the case is heard that there was no 
sufficient ground for causing such arrest, the 
Magistrate may award such compensation, 
HOC exceeding htty rupee.s, to be paid by the 
person so causing the arrest to the person so 
arrrsted for his los> ot time and expenses in 
the matter, as the Magistrate thinks fit. In 
such cases, if more persons than one are ar¬ 
rested or complainwl against, the Magistrate 
may. in like manner, ainird to each of them 
such compensation, not exceeding fifty rupees 
as such Magistrate thinks fit. All compea* 
sation awarded under this .sertion may be 
rtTovered as if it were a fine, and if it cannot 
be so recovered the person by whom it is 
payable shall be sentenced to simple impri- 
sunnienl for such term, not exceeding thirty 
clays, as the Magistrate directs, unless such 
sum 1? sooner paid.— Ckim. Pro. Cona (Act 
V of 18 ^ 8 ;. s. 582 . 

Thk offence of a person who makes awgy 
with property which has been placed in his 
charge and possession is not theft, but crimi¬ 
nal breach of trust,— thk Matter of Bha- 
ritt CnrNDKK Christian, 1 W. R.2, [Kemp 
and Glow, JJ Aug 8. 1664 ] 

Theft is defined is. 378; to he a dishonest 
taking of any moveable property out ol the 
possession of any person without that personas 
consent. — Qv ken t. Mad.vrke Chowkrb- 
DAK, 3 W. R. 2. [Peacock, C and Kemp 
and Glover, JJ. Feb. 17, z^5.j 

A PERSON can be convicted of abetment of 
theft under the ist explanation of s. 107 of 
the Penal Code only if he either procures or 
attempts to procure the commission of the 
theft. Mere subsequent knowledge ol tbe^- 
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lance is in«ifiicient.-H?VKBW v. i»Hi;MSBitu3)- 
ASSN, a W. R. 40. [Kemp and Glover, JJ. 

Mer. 14. 1865.J 

The theft and the taking and retention of 
sttden goods form one and the same offencep 
and cannot be punished separateijr.—Q ueen 
v.Srbbuunt Aoup, 2 W. R. 62. [Glover, K 
April 16, 1865.] 

HousB'BRBAkino by night and theft form 
a single and entire olfcnce, and <*ann.ot be 
punished separately.— Queen v.Tomaokoch, 
3 W. R. 63. [Jackson and Glover, IT. April 
19 , 18650 

The term ‘'dishonest'’ is applied to a 
person who does anything with the intention 
of causing wrongful gain or wrongful loss. 
Where the accus^ forctbty seized a woman's 
bullocks for something \vhich her husband 
mav have owed in his lifetime, he was held 
to nave caused wrongful loss and therefore 
guilty of theft.— Queen v. Pkeon \th Banek- 
JEE, 1 Wyman’s Rev., Crim . and Civ. Rep., 
p. 60; 5 VV. R. 68. [Jacksoji, J. April j6, 
1866.] J K 1 

A i>OLFBi,E sentence fur theft and mischief 
is illegal and improper—Bicuux Aheer r, 
Auhuck Bhoonek.v, 6 W. R 5. Jackson 
amd Campbell. JJ, June 18, 1866.J 


It is illegal to convict prisoners of mi*- 
chief as well as of theft, the offences charged 
being that they had cut down Government 
trees without leave, and appropriated them.—- 
Rrc. V. Naravan Kkish.va, 2 Bom, H.C. R. 
3p2. [Couch. C.J., and Newton, J. jiine 27 
1866O 


The prisoner, acting bomi fide in the inter¬ 
est of bis employers, and finding a party of 
fishermen poaching on his master's fisheries, 
took charge of the nets, t^nd retained posses¬ 
sion of them, pending the orders of hi.s em- 
plovers. Held that the pTKsoiicr was not 
raiky of theft —Queen v. Nobin Chusuer 
Holdar, 6 W. R. 70. Kemp and Markby, 
JJ. Sep. a8, 1866.j‘ 

Thekt is the seij^uuJ of, and cannot be 
ij^ratcd from, house-breaking. A cumula¬ 
tive sentence of three years' imprisonment 
was held to be illegal m such a case.—Mus- 
MHVX Daovvh, 6 W. R. 9a. [Kemp and 
Markby, JJ. Dec. jp. 1866 J 


oTKALiNG property, and then destroying 
are but one offence, vie., theft—not two. thi 
and mischief, but the fact that the offend 
has rented the property irrecover^ 
Should be considered in awarding punis 


No wuriiy can \„My be demanded from 
POTSOD!) convicted of theft -Quebu e. KUNSK 


; 

Sonar, 7 W. R.57. [Setaa-Karraiid 
JJv Aprils, 1867.] 

A person acting under a claim of right 
(however ill-founded suCh claim may be; la 
not guilty of theft by asserting 
V. Ram Churn Sinoh, 7 W. R. 57. [SetoA- 
Karr and Markby, j]. April 15, 1867.J 

Separate convictions and aentencot oodcff 
ss. 429 and 379, and under ss. 457 and 380 
of the Penal Code, were set asi&, and the 
conviction under s. 429 in the former taae, 
and under s. 457 in the latter, allowed to 
stand.— Queen t<. Sahrab, 8 W. R. 31. 
[Jackson and Hobhouse, JJ, July i, 1867J 

Where a Court finds that parties came 
with a number of armed men, and carried off 
a crop, the finding amounts to that of a fotc« 
iblc carrying off without the consent of the 
owner. Even if they took no part in the ac¬ 
tual taking, they must, with reference to s, 
114, PenaJ Code, be considered guilty of the 
substantive uffenre under s. 378.—QVBBM V, 
Shir Ch un»ek jMunox.e. 8 W. R. 59. [Kmp 
and Glover, JJ. Aug. 5, 1867.] 

A PRISONER who consented to form one of 
a party who committed theft, and resiled 
from his agreement, but was present at the 
commission of theft, does not come with in 
cl. 2, s. 107, Penal Code, and ought not to 
have been convicted of the theft, but of the 
abetment thereof under cl. 3, s. 107, and 
s. 109. Penal Code, read together.—‘Q uebm 
V. Boobhun Mooshuk, 8 W. R. 78. [Glover^ 
J. Oct. 30, 1867O 

Wherr loss is occasioned to a person 
whose property has been stolen, it is not ille¬ 
gal for the trying Magistrate to awar^ a por¬ 
tion of the fine inffirted on the accused as 
amends to the owner of such pnkperty, al¬ 
though the stolen property is recowsed and 
restored to the owner.^REO. «. VssSAPPA 
BIN NiNOAppA. 5 Bom. H.C.R. 41 . [Newton, 
Offg. C.J-. and Tucker, j. May 1668^3 

Conviction and sentence by a Magistrate 
reversed, as the act of which the aocosed 
were convicted—taking pods (almost valuo- 
Jess) from a tree standing upon Government 
wa.*ite ground — came within the meaniilg of 
s. 95 of the Penal Code, and did not, there¬ 
fore, amount to an offence.—R bg. v. KasvA 
bin Ravji, 5 Bom. H. C. R. 35, [N«wt(Hi| 
Offg. C.J., and Tucker, J. May 20, 1868.3 

Where a policeman in whose sight a theft 
was Committed arrested the thief, and, being, 
himself unable to take or send the aocimed to 
a Magi.sfrate, setit a report on which the Jdb- 
gtslrate issued a warrant, Md that, ufidft 
these cirenmstanoes, the aceused was leg|ii|^ 
brought before the MagistraUw-*-Rao.«. Mari 
H1FVA vwlnd BoMVA MAHAA, 5 BoM, 
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Against pnopsary. [Sw^aiK 


And Tv^k^'f JJ* S«p« J4, 

A coNtricTtOM for theft under the Penal 
CodUl » illegal if the owner has g;iven up all 
prepay in, and all possession ot, the subject 
of the aUeged theft* Thus, if a man digs 
up the carcass of a bullock, which the owner, 
slMpecUftg to have been poisoned, caused to 
be ooried, he cannot be convicted of theft.— 
Pteo., Feb. 5, 1869. 4 Mad. H. C. R. Ap 30. 

Whsks, in a case in which a prisoner was 
convicted of theft and also of receiving stolen 
ptopertj, the sentence passed was really one 
for theft, the High Court nevertheless refused 
to allow the conviction for receiving stolen 
property to remain on the record against the 
accused, and reversed ir. — Queen v. Shbeb 
Chvnoer Harke, 11 W. R. i2n. [Jackson 
and Hobhouse, JJ. Mar. i, 1869.] 

A Mahometan married woman may be 
convicted of theft, or abetment of theft, in 
reflect of the property uf her husband.— Reh. 
e. Khatabi, 6 Bom. H. C. R. 9. ^Tm'ker 
and Gibbs, JJ. Mar. 4. 1869 ] 

Loouun was on terms uf intimacy with 
Marwareed, who encouraged his visits; and 
when Loodun's father sent him away with a 
view to break up the connection, the woman 
followed him. She was brought back, and 
Loodun returned and renewtd the intimacy 
with her. He was prohibited from his father s 
house, and earned away things v%hich he 

f avo to the woman. I^ooduu was convicted 
y the Magistrate of house-trespass in order to 
commit theft, and Marwareed of abetment of 
that offence. Ilelti that her conviction could 
not be sustained, as no art subsequent to the 
commission of an offence can be construed 
into an abetment.— Crown v. Loodun, Panj. 
Rec., No. 11 of 1869. 

Tub moving by the same act which effects 
the severance m.ay constitute a theft. Thus, 
the cutting down of Irecs withuiit rumovint; 
them may amount to theft — Pro . Oct 22, 
1870^ 5 Mad. H. C. K. Ap. j6. 

The prisoner was ronvinod of theft on hi.s 
own confession. The charge to which the 
prisoner pleaded did nut allege the taking out 
of the possession of .nome person dishonest- 
ly, and there was no evidence of such taking, 
that the conviction was bad.—P ro., Qct. 
1870, 5 Mad. H. C. K. Ap. 37. 

A Himdu woman, who removes from the 
posattssion of her husband, and without his 
CtMBieAt, herpalla or stridhan, cannot be con- 
^Cted of thisft. nor van any person who joined 
hter in removing it be convicted of that of-* 
fmoa.^RBO. Nath Kalyanand Bai, 8 
Epin. H. C. R. 11. 1 Gibbs and Mclvtll, J], 

Jm. g, 


Thb mere aeseition of e fair claim of ■ 
petty or right, or the mere existenoe of a4oo^ 
as to right, is not sufficient to justify an ap? . 
quittal in a case of plunder of crops. The claim 
to the property must be proved by evidenoe 
to be fair and good.— Nassib Chowdhrt p. 
Nanoo Chowdkry, 15 W. R. 47. [Rayley 
and Matter, JJ, Mar. 25, 1871.] 

S. 378 of the Penal Code does not indode 
under the offence of theft the case when one 
joint-proprietor takes into his own sole pos¬ 
session property belonging to himself and 
his co-proprietor which had previously been 
in their joint-custody, K, the gomashta of a 
shop, was coming out of the Small Canse 
Court with some account-books belonging to 
that shop. A, who had a share in that shop, 
took them out of the possession of K, and 
kept them against the will of K, saying they 
were his. 'L'he Deputy Magistrate found A 
guilty of theft, and convicted him. On re¬ 
ference, the H tgk Court quashed the convic¬ 
tion on the grounds. (1) that, when property 
is in the possession uf a person's servant, it is 
in that person'.s possession within the mean¬ 
ing of s. 27 of the Penal Code, and, therefore, 
s. 37S does not include under the offence of 
theft the case where one joint-proprietor takes 
into his own sole possession property belong¬ 
ing to himself and his co-proprietors, which 
had been previously in their joint-possession ; 
(2) that the books were nut taken dishonestly, 
and that, if any offence was committed, it Was 
not theft.—KiAMUDDiM v, Allah Buksh, 
15 W. R. 51.6 B. L. R. Ap. 133 ; 13 B. L. 
R. 2ion. Offg. C.J., and Loch, J. 

April 15, 1871.] 

A MERE plea by an accused that the pro¬ 
perty of the theft of which he is charged is 
his own property, unsupported by proof or 
by some circumstances which tend to indicate 
that there is some truth in the statement, is 
not .sufficient to emitlc him Lo be summarily 
discharged.—R unnoo Sinoh z\ Kali Churn 
Missek, 16 W. R. 18; 7 B. L. K. Ap. 55 
[Bayley and Haul, JJ. July 11, 187i.j 

A BOAT m.iy be the subject of theft. Al¬ 
though under s. 442 it is for certain purposes 
classed with houses, it docs not cease to be 
moveable property under s. 378.— Queen n. 
Mehar Dow^LlA, 16 W. R. 53. [Kemp, 
Offg. C.J., and Ainslie, J. Oct. 6, 1871,3 

Inability to prove a prescriptive right to 
fish within certain limits free from paynMnt 
of rent is quite distinct from the want of right 
of any kind to fish therein, rendering a per* 
son so fishing liable to be brought up for the 
theft of fish taken by him.— Khettbr Nath 
Durr V. Indro Jalla, 16 W. R. 68. [Kemp 
and Jackson, JJ. Dec. 16, 1871.] 
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The carrying off of certain buffaloes be* 
longing to the complainant by order of the 
accused, and the retention of them in the 
cnatody of the latter's servant, were held to 
amount to an abetment of theft as defined in 
the Penal Code*—I n the Mati‘er of Tari- 
irsB Prosai’d Uanekjek, i 8 W. R. 8. 
[Kemp and Glover. JJ. June 14, 1873/ 

Acct'SKD was convicted by an Assistant 
Magistiatc of theft of paddy. The tacts 
found were that prisoner was found in pos¬ 
session of rice not thrashed in the usual way, 
and that, having no paddy-land of his own, 
he failed to account Kitisiactonly for the pos¬ 
session of the rice. Held that this was such 
a case as no Judge would leave to a jury, and 
that the conviction must be (quashed as found¬ 
ed upon evidence which, 0 all true, would 
not justify the inference of gudt. The mean¬ 
ing of the term tvrpwi delicti eaphiincd,— 
Keb. 18,1873.7 Mad. H. C. R. Ap. 19. 

The taking of in that portion of a 
navigable river over whsch a right of jalkar 
exists in another person docs not fall within 
5 378, Penal Cod'*—HoRiMorr Modoock 
V. iihNO Nath Mai o. 19 \V R 47 "Kemp 
and Pontifex JJ. Mar 20 1873 

WHERL the accused c.iught 8 * 51 ^ in a pofliun 
of a na\ ig.'ible ri\cT v^hirh wa-^ cUu'i'.ed by the 
pro‘5ecutor, it wns held they rc'tld not Im' con¬ 
victed of theft, and that :f the of the 

proserutcr was infringed, he couid sue in the 
Civil Court fur damai^es —Bn v.si'n Pari'i.j*. 
Denonath Bavkkjef ,20 \V. R 15, .j R, 
son and Muter, IJ .May 7, 1873 e 2' 

Dishonfst removal of "alt natur.iily 
ed in a rreek, wlurh •las under rhe 
sion of an officer bvlongmi; to the Customs 
Department, const uutesthclt, the salt having 
been legally approprMted by surh otficer 
Bayley and \V ot, jJ > But remo\ al ior one s 
own ube from a creek of surh salt not legally 
appropriated constitutes no offence eicbcr 
under the Penal Code or Act XXXI. of 1H50 
or XXVII. of 1837. though, under s 7 of 
the iatter Act, made apjdtcabie by >. 8 ot the 
former, the salt removed becomes liable to 
detention * per Lloyd and Kemball JJ y —Rei, 
r. M.\Na.\NG Hhav.s^n(», lu Bom H. C R. 
74. [Bayley and |J. Mriy 2 t, *873.^ 

In a charge for Mealing it must be proved 
that at the tune of the act Iwing done, the 
property stolen was in the pusscssjun of the 
prosecutor—H ossEnfe ShEiivH r, Ra; 
KKIAHNACHATrtRJEK. JO U". R 8o. Ph«lT 
and Morrit:, Jj. Nov. 18, iSyj.'j 

A tiENTENCE of whipping (Manor, with re- 
forerice to VI of 1864, s 7, be pan^fcd on 
a conviction for theft under s. 379, Penal 
Code, ELS the ((inneT smion only provides for 
aentences of irnprisonment for a term not 



ezoeedhag three yeers.^HDvwilf J^tr 
Chunobb Obv, ai W. R- 40. [Jachm «ed 
Ainsltc, JJ. Feb* 5i J874*] 

PossBsston of property whioh hat boee 
stolen from the owner ia generally, at bel^« 
only evidence of theft when the dtM of thb 
theft it so reoent as to make it reasoiuibie to 
presume in the absence of explanation tlnlt 
the person in whose possession the property 
is found must have obtained the pMteetlon 
by sUniiing.— Queem v. Pokomeshvr Ahcbb, 
33 W- R. iff. [Phw and Morris, JJ. Jan, 
8, 1875.] 

The High Court declined to interleiw with 
the order of a Deputy Magistrate, who, in a 
case of theft, disiiu.s^ the complaint, and 
fined the complainant under s. 909 of the 
Code of Criminal Procedure (Act X. of rSya), 
for making a frtvolou.s and vexatious com¬ 
plaint.— Kali Chukn Kakari «. Soshee 
Bhooshun Sanyal, 23 W. K. 17* [Phear 
and A.insiie, JJ. Jan. 13. 1875.] 

The illegal seizure and impounding of 
rattle is not theft within the meaning oTthe 
fVnal Code, even if effected with the malici- 
oust intent of subjecting the owners to addi- 
t itin;d ex pense. inron venience, and annoyance. 
A Sci-sions Judge no power to release on 
bail persons convicted by the Magistrate, 
pending a reference to the High Court tinder 
A(n X. of 187J, -s. 2 if 6 . —Akaohwn Mt’Nori 
V Mv.an Kh.\n Takadoeek, 24 W. R. 7. 

Glover and Mitter, Jj. June 4. 1875/ 

Altiioi'oii a person who is convicted 4)f 
eft I'annoL in respert of the same ptxipecty, 
be convicted at the same time of reviving 
stolen pruperty. yet a person who is ac4|iiittra 
of the theft ul any property^ or who Is not 
charged with stealing it may. in respect of 
the Identical property, b« charged with, and 
ronxi^ied of, reewvmg it, knowing it to lie 
stolen so that the mere fact of a person's 
having once been acquitted of (he charge of 
stealing any property does not of itself prevent 
his tnaJ at any future lime on the charge of 
receiving the same property knowing it to be 
stolen,—Q ueen v. Nva/ Ai.i, 35 W. R. 47, 
[Kemp and Glover, JJ. May 25. 1876.3 

Possession of wood by a forrst-iospecior, 
who IS a serraot of Government, t« pooiMW* 
sion of the Government tt.<ie}f ; and a d^o* 
huaeat removaf of it, without payment of the 
necessary fees, from his peesesaion, alheH 
with his ju'tu 1 consent, coiuiiuiUw ttkeft 
within the meaning of x. 378, if that coftwwfi 
wa» unautboriaed or fraodidcnt.-^^RlBu. 9. 
Hanmakta. L L. R., 1 Bom. 610. [MtdxiH 
and (Cembali. JJ. Feb 26, i877*J 

A sovoHr the aid of B wttb the iatootton 
of commlnitog a lfa«R of the Moperty ol 9% 
master H, with the knowledge and eooieot 
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«C irfs 4 tiMtarf wid for tin fMirpotfe of proour- 
hi|r Nm poniflhnwnt, aided A in carrying out 
hw oliject. On the prooecutjon of A for 
tMt, Md that, a» the propcsrty removed was 
so tahen with the knowiedoe ol the owner, 
the OfSeece of theft had not been comtniited ; 
kM further, that it itt not nooeasary to an in- 
dtctment for the abetment of an abetment of 
on offence to show that such offenc^e was ac¬ 
tually eommitted.*— Empress e. Trovlu ckho 
Nath Chowdhry, I. L. R , 4 Cal. 3^ ; 3 
C* L, R. 535. [Jackson and White, JJ. 
Nov. 12, 1878.] 

ThC accused cauj^ht fish in the Sundri- 
dund, a sheet of water five nulcs lonj£ by 
twenty feet broad The rtght of fiNhinj; in 
this and other dunds bad been leased to a 
C'^ntroctor by the Government. //<*/*/ that 
the fish in the pond were not in the posses¬ 
sion of any person within the meaning uf s. 
37S, and could not, therefore. In; the siihii-rt 
of theft— Crow s v, Rih* , Nu 

II of 1878. 

S A, a resident of foreign temfiiry, wns 
found ronrv?.i)ed with thrt'i ivho 

were Jowaki Afridist, nl) .innHl * > ihc Tts'th 
in the deserted house in SurgnI Koh.it i, 

f$omP Gi>irprnment ramnls v» en* |^r.s;^mg in lh»- 
viUagCi and the theory for the pros**ct:ti»'in 
was that S A and the other ar* os»‘tl came 
down to stml these rameU, cir surh olher pro¬ 
perty 05 they might be able to I.iy h.ind upon 
The Deputy Commissioner conMCtnl all the 
arcused under ss. icx> .iml 38ami tho Com- 
miasioner, to whom the pro-eedmgs went up 
for confirmation, alieretl the rimvinion to om* 
tinder s. 303- /Md ihy a m-Tionly of the 
Court, Eisniie, |., di.Hsentingj ()i ii the con- 
▼irtion could not bt sustained Pt'r Smyth, 
J.—The mere assemMing of .1 numU'r of per¬ 
sons together with a general intention of t'om- 
mitting' theft and not for the purpose uf rum- 
mitUng a specific ihc'ft or theft of spenfir pn)- 
pertjr. cainn^ be considered to Ainnunt fu the 
abetment of an offeni^ uf theft, si^ to br< 
puaiirhablo under ss i to And 379, or, .is in Ehi» 
prevent cawt under .sh. 116 and 38J. There 
must be some design to commit .1 spei'ifir 
offence before a person c^n be held guilty 
d abetment of such offeni'e by having run- 
apHied with others to commit it /Vr KIsmie, 
J«, rwMf/o-—^That the cose clearly camo within 
tfM maaning of the and cliuso of a. toy, and 
thol the coovlcTtlon was sustainable. /Vr 
Ptowdeic ]r—On a rharge of abetment of 
conepiraty, It la ntu>essary to prove, and it 
ought therefore to be allqt'rtl. not only that 
the peraon charged engage with one dr more 
other person or persons in a conspiracy for 
tho cwHitMtMMin of an offence* {specify the 
offwiot)* bvt also that some act or illegal omis- 
eloo (apedfy the porticufar act or omtsslpn) 


took place in pursuance of that coo^Um, ' 
and in order to the commission of the iM 
offence That in this case the facts alleged 
were not proved with sufficient certainty to 
justify a conviction ; as it could not be said 
positively that the purpose of the accused ms 
theft, or that they came into British territim 
in pursuance of a conspiracy to commit theft 
there- Held further (J>er Plowden, J.).—'That 
a charge against several persons of eagogiag 
in a conspiracy to commit an offence of a 
particular kind (as, for instance, theft), aaop- 
}>ortutiity should offer, within a determinate 
area las, fur instance, a village), would not be 
bad as being tuo vague —i>HBK Abi v Kk* 
PRESS, Panj. Ret' , Nu 18 of 1879. 

Whfrk an accused person, who had been 
previoiu^ly convicted of theft under s. 3791 
was sentenced to whipping in addition to im^ 
prisonment upon a subsi^uent conviction of 
hocM' bre iking by night with intent to com- 
nii^ theft under s. 457, and it appeared that 
tli'-ft wa-. distinctly chargt*d jn the formal 
rhargi's prepared by the Ccsle, though ^ 457 
dune w.i-« ('ired, and it was found that the 
theft tt.as cuinpletcil h^ld the Full Bench 
ihii the iiiiii'.-.ion to formally charge the ar-’ 
t‘M'iC.1 wi*h, .ind runv i» him uf, theft, under 
s. '^7'< or s 380, w.is nut a ground for setting 
.’iMde tiu- •v^intence of whipping on the revision 
side of ih*' Court, sui'h uimssion not having 
U3 any way prt'judici-d the accused in his de- 
tenre*.—F mpkhss V, Radiix Panj. Rec., No- 
14 01 1880 

A Hi sou, intending to separate himself 
from )i\< famd^, cinigrtitisi to Demerara as a 
ci-MMu' Atiir an absence of thirty years he 
rc^urnevl to hU f.innly, bringing with him 
ruuiu'v and uthtr moveable property which 
he Kail acijiiirud in Demerara by manual labour 
us a coobe. i)n hi<» return tu his family* he 
lived in rummcnsaiiiy with it^ but he did not 
treat such property as juint-family property, 
hui as h;s awn property. Held that such pro- 
jktI) was his ^olc property, and hts brother 
w.is nut a pjint owner of it. and could pro- 
fyerly bi' convicted in rt.*spe<'t of theft of it 
It is" irregul-ir to convict and punish a person 
for abetment of theft, and at the same time 
to convict and punish him for receiving the 
stolen property —Emprkes r. Sita R.\ic Rai, 
I. I.. R.. 3 All. i«i. 'Straight. J. Aug. iff, 
1880.: 

Persons removing property under the pith 
visions of the rent law reUting to disfmat 
ought not to be proi'cedod againot vendottkiit 
rnminat law, but the parties oggrietNbd a 
wrongful distraint should have re c e w nw to 
the remedy provided by Act Vlll. of iffffp 
(B. C.) —Sheikh Aghani v. Bhagi Halwat, 
8 C. L. R. 204. [Pontifex and Field, jj4 
Mar. 9, 1881.] 
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Whkbc tb« j^ioifitiff in » suit reforrod to 
iirbitiatioa by consent, witb a view to pre^ 
VMit a witness from referring to an endorse¬ 
ment on a bond (which tended to show that 
defendant had paid m<irc tlian it wair allesfed 
been paid by himj, snatched up the bond 
which was lying beside the arbitrator, ran 
away- and rerased to produce it: held that the 
committed was not theft, but secret- 
a document under s. 204 of the Tenal 
Code.— SUBK A MANIA GhANAPATI V. Reo , 1 . 
L» R., 3 Mad. 261. [Turnci. C.J.. and Mut- 
tasami Ayyar, J. Sep. 2. 18S1.] 

A aWAWP, the property of Government, 
haring been surrounded with poiirc-giiards by 
Government to prevent salt being removed, 
hM that the tain ng against the will of Go- 
rtfoment. and with the intention uf obtaio- 
iog an unlanTfui gain of salt whtrh held been 
montaneously produced on the swamp, was 
tmt.—R bo. V Tawma Ghavi \v A. I. L R., 
4 Mad. 228. ^Turner, C-|, Kernan, j. 
Oct 19, 1881.] 

The wrongful taking ut f"sh from a < rw'k 
is not theft. — Rf.g, T Rkvl Pothaui*. 1. L 
R,, 5 Mad. 390. Avyar and 

Tarrant,]). Aug. 5. 1882] 

Whbrk property is m the io.nl-pos>cssioa 
of two persons as joint-owners, and one uf 
them dishonestly removi's it from th« poss#.''- 
sion of the other, the rftrovai convtuu^'N 
theft,—ViRAMKirn r Cmewmc. I. I R 7 
Mad. 557. _TuTnor, C j , :md Huirhin> {. 
Aug. 14, 1884.^ 

To constitute thefi it i. sisfneient if pro¬ 
perty is removed, ag iinst hi'. \vii,h, frorn tiu' 
custody of a pcr>iu: who has rm apparent ti¬ 
tle, or even a colour o: r'ght to Sum'll projj^Tt'll 
—QUEEH-EMPKISS C. Gl NwVRVM SaS’VM^V, 
I. L. R., 9 Bom 135. Wr-.: .tnd jl 

Oct, 29, 1884. TtefiTTed :o in J\jFfiii!a 
alias Rakmatttlia PramAHik v 
Akundo, 1 . L. k 27 Cal 501, 

Where the arcu<^ wrrt* found tishin;; 
without permih>ion in an encloned t.mk b - 
longing to the muninpality uf the town 
Sirai, it was held that they could be ronviried 
of theft, as the lank from which the fish were 
taken was apparently an enclosed tank anrl 
the fish were, theri^ure, restrameti of Ehcjr 
natural liberty, and liable tu be taken at any 
time according to the pleasure of the own? r. 
and were, therefore, subjects of theft.— 
OuBty.EvpsESs V. Shaikh Aham mlad 
Shaik Faffin, 1 , L. R.. ii> Bon>. 191 Bird 
wood and Jardine, j]. Jan H, 18H0 ; 

Theft of joint property mav hr commit 
ted by a co-paroener if he takes it irom joint- 
possession, and converts such possession into 
aeparate possession. This was a case refer¬ 
red for the orders of the High Court, uftder 


e, 43S of the Code of Cfteiail 
(Act X. of 1882) by the District 
The case was stated as foiiowa ; ** m 
accused, a boy of i8, took a cart Ircm Mt 
father's m;indi, ur shop, without his CaUier'a 
knowledge, and sold <t, sod approprlaled tho 
proceeds. He admitted all tnia, but ptenisd» 
lirst, that he was undivided from his fathW* 
and was a jojiit-owncr of the cart; Mid« SS* 
rondly, that the reason ho took the cart was 
that his father, who was naarruKl a saeoBd 
time, docs not support either him or Jihl 
motiuir. He kept, he said, part of the pro* 
reeds fur his own support, and sent the rest 
to his mother. The Second-class MwisUMte 
took the acnised person's word for all these 
alleg.itions, nnd found; ‘ He seems to have 

iirttd under a hond^Jide Haim of right,' said 
discharged him, " Judgment of High Courti 
“ Thr Serond-rlass Magistrate's judgment 
and order arc wrung. Theft of Joint property 
01' «i fainiiy inay bi* romniitted by one of the 
umily, though ,1 i'o-]>arivner, if he takes It 

frurn jiHnt-po>s<.sMon into su^parattf poSiWision. 
See \V'eir‘< Criminal Ktiltngs, p- 154, on s. 
379. Fenal Cude. The? arqulttai Is set Slide, 
and the M.igustr.itc is directed to ro 4 ry tbs 
unci to h.ive regard to the definition of 
ihefi in s. 378, Penal Code, and of the word 
' dishone!il/y ' tn 5 . 24 ’ -*Qt'KBN-EMPaCSa V. 

PoNNi'RvNj I L. R.. 10 Mad. 186. [Kef-^ 
nan and Muttuvanil Ayyar. Jj. Mar, 1887*} 

A nut; up and mmediahdy earned away, 
without any a-ithurrty or right, several cart- 
hMdv uf rarth jtarl of uiuLwrsaed lands^a 
V IlrU that A wxs nert guiltr of tfcft. 

—V KnTAVVv, I. i,. R., 10 
Mad. .755 Co.'hri't C |. and Kernaa and 
Brandt, }j Mar 18, 18S7 ' 

A i rRuuN who ha*i born convicted of the 

oTil no ut thult ^.ari offenre punishable tHUkr 

I h 17 of thr* Penal Cinlr; dues not, on beisg 
lo.cd td an uuempt to commit the offence 
of theft bci’amc liable tu the enhaaoodjpttnish* 
merit .illuwrd by s. 73 of the Peiud Codc-*^ 
MckHiJS SHKtlAkMS BAvai^ I, I#, 
K.. 14 Lai 357. PHheram. C.Jm and Cvn- 
niMghajn. J. Mar 19, 18H7 

1 35 ami 235 of the Criminal Fm- 

rerJiirr Code, a Magi'ttrate may legalfy fMI 
“x «*crp.4rate itc nViice of two years' rigorons ilW* 
priHonment and fine umltfr each of the as. 
or 3^ and 451 of the fVnal Code hrmSi 
br<^.ikmg tn order to flW’ roivimtsitoii 9I thefb 
and iHHt. fH«* two offmees forming part Of 
ehc tfime tran^ctran«4»id bert^ triedfoMllMff. 
In s^ich n rasn where the prtsenev hM hnan 
(hriH: timtn previously rofivjklMNlt kAd IIM 
the itftinr ct^ifse woiiUl have been tn ocns* 
mit him totheCottriof BeeskMk niidiSSSL^gb* 
75 H the Code But a Seeskms ledge |iy« 
log such a rais under a, 37^ er gteMd 
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o^^Mifcss A&Ajmr fitKjmutr. 




taUm AO eifconwlafices^ b« 

M lA A ANiteiw of ten J^ws' imprU 

obUttCtti ttndSr the letter pan of s, 444, and 
offottrjrem" imprisonmeat under S.J80. The 
lAtteir porHCMie ol ■». 454 end 457 were framed 
to lemuk tho caace of houae-tre^spasseM and 
hOinie-linsakera who had not onlv intended 
to commit, but had actually committed theft. 

g ^oaeo>ifint/rrvr v. AJudhta iJ. 1,. R,, 2 All. 

944 ) mid Quegn-Empress v \ukharii»f%r Ehan 
» L; foBom. 493) referred to.—Quie.s* 
inpocas V, Zlok Sinuh« L L. R . 10 All, 146. 
{jSttslj^taad Brodhnrst, JJ, Dec. i6> 1887.]; 


removed by the owners slid occupiers of Bwi. 
land, who were thereupon charged with theR. 
The accused were not the defaulters, the ds- 
mand having been made upon certain other 
persons in whose name the pattas stood as 
the registered proprietors. The accused ware 
acquitted. Held that the acquittal was wrcMig 
in the absence of a fmding whether or aot 
the nreused were aware of the distraint, and 
dishonestly removed the crops with such 
knowledge.—Q ueeN'Empres .4 r, RAMASAIIfi 
]. L K., 16 Mad. 364. [^Muttusami Ayyra 
and Parker, J]. Nov. 30, 1892,] 


Accosso were charged with having taken 
(idi from atank belonging to the complainant 
imd convicted of theft and criminal trespass 
under ns. 379 and 447 of the IVnal Code. U 
was found that the tank in question was not 
enclosed on all («ides. anil wan d. pendent un 
the overflow of a neighbanring channel wh.ch 
was coaoocted with flawing for ps 

supply of fish that the fish w«tc not reared 
and preserved in the htnk and thar th^MfCCMir- 
rrncecomplained of took pl;ii c at a time u hen 
the flood?i were high, and the tank w.t> t on- 
nccted with the'(tru^im'v. so that th«. cooM 
leave it at pleasure. Hrlii that ihc fish won.- 
ykete naturu. and nut in " ihv pos'.eiv'ion of 
the complainant, and r^ins'«qiien1fs no (itirnt^e 
had been commitu'd. Hrhi tunher ih'it, iuid 
the fish been uken .u a time win^i they ^vcto 
restrained of their natural h^ rty wire 
liable to be uken at the 3>KM<tirc rhe 'ns ikt 
(Oi the tank, the ronvirltun woii'id h i<>i‘ bfvi 
^beUL The Mchcrporc c.i^c of jSR; il. L. 
R'. 15 Cal. 390} tlisiinguishf*d — M w v K \m 
SCRii.v r. Nu'HAt V K \TAM I I. K 15C.1!. 
402. '^Norris and Ghuw. JJ j^n. lissS.^ 

The accused, lieing m iht* employ 
GovemmenC in the Urj4artm'*nt, 

while assist'tiig in the so;t',ng ui sc- 

rrrtedtwo letterH with the mtemiun 01 h itvl- 
ing them to the deliveryand shir ng 
udth him certain nvoiicy:» payable them 
He was charged under the ront-offivr An, 4. 

4R /Mf (1^ that sini'c the of the 

aecuted was not to piv'S'ent the didiwr} uf 
the Mters to the a^frrs^^« hr nas not 
-guitty of the offence of sevreting thrin with- 
lAthe itMoning of that sertion. 2,> that he 
wao gmity of the offence of stealing and of 
fcowliilimtly misa ppropr iat t ng chi' Irt trrs 
wiUila the meaning of that jieviion, and of 
Iho ORwace of ihtdt and of attempt to roni- 
mit dish<Hi««t miSitppropfuktion of property 
tdiilllu moaning of the IVnal Code.— 
OouAW^EstfRESs V. Vbhkatasami, 1 . L. R.. 
14 Mh* 07^ [CoUioSt CJ-i and Weir, j. 
Oct.^17* Nov* 13, 1890'!; 

CitttAiU orops which had been distrained 
lor arfo ai ' s of Vsvcauo wera harvested and 


With a view to coerce the complainant |o 
pay a sum oi Ks. 14 which he owed to Um 
ai*ru»ed, three head of cattle worth Rs. 60 
were removed from the complainant's homo*' 
Mead under the order of the accused. Neid 
the offence of theft wa» not committed fay 
the aiTUMrd The iliustratiuns to s. 378 of 
the iViiul Lode indfcate that it was the in* 
tciUHin of the f.tgislatiire that, in order to 
have coinmilteti theft within the meaning ol 
thf* .section, the takir must have taken the 
Ihing with the intenvi./n of keeping it him- 
sflf, or disposing of it for his own benefit^ or 
HI 'omc wav whurh would compel the owner 
lo pay him money which he did not owe him 
in order tw regain his property. The words 
' intending lo lake diiihonestly any move* 
ahie praprrty ' in the above .<c*ction, read 
with N 23 and s 24 of the Penal Code, mem 
'‘With th» ititenTion of gaining by uolawfut 
mu In'S property !•* wh.rf* he is not legally 
i-niid, >1 property bv anbwfol 

means means to gain the thing moved 
tur the use of the gainer,' and not '*tlio 
gaming possession of it tor a time for a tem* 
por.Hv pntpsise. S 363 of the Penal Codo, 
As (iratttsi in 1^37- disrus>ed.—PROSONKO 
Kt'vtva Pmks r. V’»ov S\->tT, I. L. R., 33 
C'aK fiou IVtheram, C-j , and Beverley, J. 
April j. ^ ih^v. Dissented from iq Q$ieen* 

J’lTffprrjs V. Ajchti }ftt/iaft9neii Vusuff I. L. R*, 

i 8 Ail b 8 . 

}li:! ii that the removal byacreditor, agaiiuA 
the Will of his debtor, sii property beloagiRg 
tu such debtor, with the view of compelltiig 
such debtor, to discharge his debt, amouAta 
to ihoft within the meaning of ». of the 
IVnai CckIc. kJuecn^Empeei^ v. ^watrafiar 
Hav (W<-trkly Notes, iH88, p* 97} Tcfenrod tOw 
/Vi3.ri7nnr> A'um.rr v Vdxyy Sant \l. L» R., 33 
Cal. b09) d-ssented from.—Qus3N-£MraR33 
r. Aoha MiniAMW.\n Vosifv, L L. 1C, t8 
All 88. lEdge, C.j.. and Burkltt, ]• K03. 
16 . 1895 ' 

1 s a ca^ where the aocuaed wore oqavki* 
ed by H Deputy Magisdrate of the oSnioe of 
rioting under 147 aad tlmfl unde# a. 379 
of the Pena) Code, and aenteneed to mat 
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months lor the 6rs(t and two months lor the upon which the paddy ^ was aom- Onpa 
latter offence, but on appeal the District Ma* this was sown the cnminal chacM fdl{M« 
gistrate, considering the case to he one of The fact, if it he the fact, that tna padffy 
tMt ra^er than rioting, abandoned the sen- was sown by the complainantt would not give 
tence under s. 1471 but upheld the conviction him the property in the crop, if H were nowa 
under s. 379^ (d the Penad Code, and sentenc- on the land of tne accuned* If the lend wms 
ed them to six niuuth!»' rigorous imprison- the land of the accused, it was an act of ties- 
moot: Md that what thu District Magistrate pass on the part r»f the cafnpkdnaot to sew 
had in effect done was to enhance the sen- it with paddy, and the complainant hid no 
tence under s. 379 of the Penal Code, which right to complain if the accused resented Ids 
he had no power to do under s. 433, cl. act of aggression by cutting and retnoving 

s'ub-s. 3 of the Code of Criminal IVoi'cdure. the crop. A dishonest intent is a necessary 
-^RamzanKunjkat. R\mkhelav\ AN Chow- ingredient in the offence of theft. No suen 
BB, 1, L. R., 24 Cal. 316. ^Ghose and Gur- intentiun has btHsn lound on the part of the 
don^ JJ. Jan. 19, 1897.J aci'u^ed. That the con%ictiuii and seatenoe 

should be set aside. Panoita Rah- 


An accused person alleged and claimed 
that certain poddv was grown upon hiN jote, 
and that he cut and removed it os a matter 
of right and in an assertion of a bon$i-jUie 
claim to the land, li wa- admitted hv the 
complainant, who also 4 ]a>fnfd the* f-h,id(jy 
and the land, that tliere had been a boundary 
dispute betvbeen his imdlord and the land¬ 
lord of the accused The accused was con¬ 
victed in a .summary trial ot th(^ padd v' //r'/i/ 
per Pric^sep, J —That, if the roniplatn.tt.c s 
barqadarn had grown the crops as tou/ul iind 
nevertheless the accused < ut and t amed them 
off, there could be no hona-Jide belief that he 
was entitled to do so to justif) his action in 
regard to the complainant With the fact 
found that possession was with the cuniplaiii- 
ant by the growing by hmi of the iropscut 
by the accused, ih»* arex^sed wnhoui ^u^- 
tification in thus taking the i.iw in^u his hands, 
even if he was cntiticd to hold the i.irds be¬ 
cause he was not in m Inal p Nse^>,un ot them 
His Kordship reiusts.1 to intertt-rc St'.-- 

vens, J. —The findings ol tin* lowtr Conr? 
taken as a whole anionnit'ii tu a ffndnig ih.it 
the ai'cused adctl mdUt tuir .md iK* iiurr 
fact that he brought ynmie witne>M*s to 
to his long pussession of the Ur.<l, an<l the 
cultivation of the i rop> by him 1 ijuld no* 
be taken as showing that a dispute 

as to title existed between the cumpUinarit 
and himself. To ron.stitute theft it is suffi 
cient if property is removed agamst his wUh 
from the custody of a person who ha«! an ap¬ 
parent title or even a colour of right to such 
property In the present (Ve»c the complain¬ 
ant had an apparent title as tenant rrf the 
land, together with long posst*ssion, and he 
had, on the strength of that .Apparent titlr 
and long possession, raised the crops which 
the Reused removed. Theappbration should 
be dismissed Queen-Entf^rns v. OaH^^aram 
i^ntramd L R . 0 Bom 135? referred to. 
Fer Stanley J., c^mtra .—That the evidenc*», 
as well for the prcise(:utHm as for the defence, 
conclusive^ vsUbUsHed that t h«*re was a 
bond^fidf dispute as to the title to the land 


N Ml'LLA Pram ANSK r. Rahimulua Akunw>, 
I L R , 27 Cal. 501- . Prinaep, Stevens, and 
Stanley, ]J. Jan. 15, 1900.; 

h'lsii in an ordinary irrigation tank are 
nut in the puNS*'ssion of any petsoft ao as tO 
be capable of being the iubjw t of theft. Nw 
ciue> the removal ut .such fish con»lifi*Us any 
other oftiMice Qut'rn v*. fi. 

I-. R . 5 M.ul. Hhafieum Dam# v. 

JA.jr /?.'*/«#'' I L'U.. 15 Cal. 3<W> rtjfertted to* 
—'Si'BB.v RhUin r Mi-Nshoob Al.i SahsB, 
L L. K . J4 .Mad Si. ,Benson and Moore, 
JJ .Mar. 16. lyBi 

Tii^ KE is ii>i iurj'sdirtion in the High Court 
111 htMf appcils in r«‘>|KS’l of sentcnct*s passed 

ctinv'ictiiin of offeiiccsi I'x.immitted within 
the districts known fhc ChiHagong Hill 
'rr.i»r-—Ui KhV'Fvi*uess r. Sonai MvtfH, 
I 1 . R , 27 C.'il 654 Prinsf-p And Stanley, 
|1 M.if Jty lyJO. ’ 

Thk AMVfMsl w«“re cunvii^tcHl h/B 
'r lie ot «hi‘fT i»; rr. and atsp of rioting, 

I hi' tAiinmoTi ' of the unlawful assembly 
Iw'jng thf fwr. ,hly taking away of mangoen 
hfhing’ng tu :hr rumplainant. On nppeal 
khr Se^tMooH [udg#“ nut only found fhaf 
c uminon ohp-c* waK not the taking ol ttie 
mar.gtjes, but th.it the dispute between the 
pariies was .is to certain Ufld Hr< howevef, 
dismissed the app>eal. and confirmed the con* 
virtion //M ♦hit, as the accused were ccm* 
virtfd on a different finding of fact from that 
to which they were railed upon to plated And 
to defend (hcmselv«i^ at the trial, they were 
entitled to Art arquitfaJ —Rahim voiH *, Ag< 
ovrAm. I L R.27Cat 99a [Trhiat^Asd 
Handley, jj. juiicff. tyooj 

Wmkkr a Subordinate Magiemtc oonviet* 
ed the prisoner under s. 379 ol the Fentl 
Cede of thWt. and the Mi^itlrehi €» 

appeal merely affirmed the convk ton. And 
addf-d to his ^udgmeet un order nnder e* fo6 
of the Crimittal micedare Code, biiicUii|r ow 
tlic pttitionci to lump the pence. tM 4 Ihdl 





.jcW.kVU.] 6nENCBS AGAINST i^ROMRTY. 

*’ i, 

^ jMmtiM coittpflUiit lo pw kucb an Older terma of s. io6 L>—Kimoo SHaiKH v. dia» 
jiNaapt 4w an ti^mw 6nding ttiat the petU aAsTVLLAH Moulah, 1 . L. R., 29 Cal* 
dMMr had oommitted an olf«nc:o with the [Prinsep and Stephen, ]J. Feb, 5, ipoa-j 


S8O1 Whoever commits theft in any building, tent, or vessel, which Any M 
Tbdi io 4wdlios-houM building, tent, or vessel is used as a human dwelling, 

Ar« or for the custody of propertyi stiall be punished ijMbaiiahita 

tprith imprisonment of either description for a term which may extend to seven 
jeaiSi and shali^also be liable to fine. 


A yaisovia may be convicltd uC theft in 
a bttildiiig and of house-breaking by night 
with intent to commit theft, though, if the 
Judge ron&idera the pimishment for the fir^t 
offence sufficient, he need not award any ad¬ 
ditional aentence foe the second .—^ukkn t, 
Timcowmkk, W. R. Gap., 1864, 31. Jsu^h- 
son, J. May 11, 1864 

Thei*t, by ronHtable*. of property frum 
the houiie tKcy were emptoyea to guard, is 
puni«ihab)e under s. 380, and not s. 4ci9.^- 
yt'KS4V r. Boiduvath Sin<;h, 3 VV. K. 29 
(Jackson and Glover. J], Junr 17, 18(15. 

Thk prisoner wjs convicted b) the Ma¬ 
gistrate of two separate offeni'cv under jts. 
456 and 38c of the Penal Code, and sentenced 
for both. On appeal the Sesbion>i Judge 
hokSing that the offence proved was under s. 
457. ordtrrrd a new trial for orlenres under 
fM 457 and 380. //M thtit there ought not 

to be a new trial, hut that the conviciion and 
aeotenev under s. 310 should be set asjd»— 
Qusan «. R.^mchmian Kaiki, B t. R Sup 
vol. 488 6 W R 31) Jv^cwlt, C J .\nd 
Notman, Kemp. Seton-Korr, and Campbcl! 
JJ. July 9, im } 

A CAtTLa-sHKli has been held tii bt* "a 
building uised for thi* custtsdy of projierty, 
^Mad. H C. R- Nov 24. iHAo 

A ho;itm.m dors not conit within 

the definition of a «'icrg or Movant under 
^Rj of the F’emd Code. Theft bv -such a 
person on board a boat comc'^ un<fcr s 3K0. 
—Qcskh V. Bawook M.anjee, K W R. 32. 
[Kemp and Glover, Jj July a. *867 

A Dsfvtv MAtstsrkATC has no pouer to 
convict of theft u. 380 Penal Codej where 
the odence charged is lurking house-tresprAs 
by With agravating cirnmistan'^s 

(a*. 4^, 459. PenaTCode}. but musit commit 
on the liter charge —Pcran Ti£1.rk p. Hhut- 
fOO Domc, g W. R. y |]Kcmp and Jackson. 

JJ^ Jsn-13. 1*69/ 

WHKSStheaccuMd idole property at night 
bshniging to two dilTerent peraoua from the 
MNhS room of a house, it was held that he 
imold sot be aenleiK'cd separately as for Iwu 
dUiftees^thefC—Q usiuKv.Smkik Monbsah, 
II W* R. 3$. tl.^K and Jackson, JJ. April 


A raisoNKK convirted of " theft iQ a dwell* 
ing'huiise,'' who has previously been eos- 
vicled of simple theft, i.s not thereby rm* 
derbd liable to whipping under Act VI. of 
1864, s, 3,—Ri:ii V Chamoia vo/od SHUSira, 
7 Bom M. C R. 6H. , Westropp, C,]„ and 

Gibbs and IJoyd, JJ Sep 22, 1870,] 

'Irib .Mfigistratv convirted the accused un¬ 
der s. 38ri of the I^eaal Code, and a previous 
I'on vii'tiuti having btx*ii proved under s. 379 
of [hr- Penal Code, sentenced of imprison- 
merit and w'hipping was pa-ssed. /Mf that, 
in order w justify the sentence of whipping 
the previous fonvirtion should liave beim in 
respe* t of the s,imc spcufii' oflencc.—PilO.1 
Ck't jK. 1870, 5 Mad. H. C- k Ap. j8. 

a ronvw'iion for theft in a dwelling, 
under 9 380 of the Penal CokW. fine can¬ 
not be sMhstituted in heu of imprisonment, 
though it mav bf: added to imprisonment. 
—SliKIKH r. ZtINAH HeuKK, i6 W. 

R 17. Krinp and Glover. JJ. July i, 1871.j 

All tliai IS nei*esviry in order to consti¬ 
tute the offence ol thefl in a building is that 
the property should be under the protection 
of the budding U is nut necessary to show 
unlawfii' entrance into the building.—QVEBN 
V IsuKth Ph.ksH\i>, 24 W. R 49. ;,Marbbj 
and Doncll, !] Aug 23, 1875 J 

S whiih makes it an uffenre ptioish- 
ahlr With .seven WMr.s intpnsonment to com¬ 
mit theft m any budding Ac., used as a hu¬ 
man dwf !itng i>r fur the cus’ody of property, is 
imendrti to giw greater security onlr to pro- 
pertx dcf^stCtrd in a houve, so as to ^ u(id«t 
the protertion c! the house, and not to pro* 
|>erty about the p^Tjsnn of the party from 
whom It stolen I hcft from a person hi a 
d«r}|ing-house ih therefore, simple theft 
under s. 379 .—Tanuki Rahv. Crowm, Phnj. 
Rn', No 14 of 1876. 

Acv I'SEi), with intent to commit thdt, en¬ 
tered at night a t/ii/un. or entrance-hall, 
surrounded by a wall in which thm were 
iwodoor-way&. but without doors, which was 
lined for the custody of propvrty. HMihtSi 
ihedaUn wasa building within the nMnnlng 
of ss 380 and 443, and (hat acoovtctkm un¬ 
der s. 457 thfHrelore maintainalde —^ad 
V. CaawN, Panj. Rec., No. lo of 1879. 
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Held tbat^ vriiere, in the course of one end 
the same transaction, an accused person ap¬ 
pears to have committed several acts, direct¬ 
ed to one end and object, which together 
amount to a mo(e serious offence than each 
ol them taken individually by itself could 
constitute, although for purposes of trial it 
nu^ be convenient to vary the form of charge, 
and to designate, not only the principal, Iwt 
the subsidiary crimes alleged to have been 
committed, yet, in ihe interests of simplicity 
and convenience, it is best to concentrate the 
conviction and sentence on the gravest of¬ 
fence proved. Where, therefore, a person 
who broke into a house by night, and com¬ 
mitted theft therein, was charged and tried 
for offenoe.s under ss. 3S1.1 and 457 of the Penal 
Code, and was convicted of both those offen¬ 
ces. and punished for each with rigorous im¬ 
prisonment for eighteen months, the Court 
convicted him of the offence under s. 457,. 
and sentenced him tv> rvgoruvis itnpriHonniefiL 
for three years, and acquitted him of the of¬ 
fence under s. jHo.'—Kvi’Rts's -i*. AjeoHta. 1. 
L. R., 3 All. ^Straight. J. Jan. 19, UStto. 
Referred to in v. Zvr iiingh, 

1 . L. R.t 10 All. 146. 

The accused was ronvir'ted at one trial by 
a Magistrate of the clasN of the offences 
of houiie-breaking by night with intent to 
commit theft, punishable under s. 457. and 
of theft in a dwellmg-hou^e, punishable 
under s. j8o of the Penal Code Act XLV. 
of i860), the two offences ticing part of the 
same transaction, the theft tollowing the 
house-breaking. The prisontr wa^ sentenced 
to two years' rigorous iinpriNOnriient under s. 
457 ‘ and tu SIX month> rigorous imprison¬ 
ment and a fine of Rs or. m default of 
payment, thrw: mor.rh:*' further rigurotis 
imprisonment under 380 The IJ:•strict 
Magistrate referrcH the case to the High 
Court, on ihe ground that the aggregate of 
punishment awarded on the two h&ids of 
charge exceeded the powers of the Pirst-cU.ss 
Magistrate who tried the case. The iy’ssjons 
Judge, to whom an appeal had liecn prefer¬ 
red, was of the same opinion, «\nd reduced 
the sentence to tw'o years' rigorous impriMin- 
ment. NM that, as the accused committed 
two distinct offences which did not ^'consti¬ 
tute, when combined, a different offence ' 
punishable under any section of the Penal 
Code (Act XLV. of i86ri), 5 71 of the Code 
did not appiv. and, as the aggregate punish¬ 
ment did not exceed twice the amount of 
punishment which the trying Magistrate was 
competent to inflict, the sentences were legal 
under s. 35 of the Criminal IVocedure Code 
(Actx.trf I8h2) Per Jardme.J.—ThcruleM 
for assessment of punishment, contained in 
iL 454 trf thfc Criminal Frocislurc Code of 


iStEs havlttg boeo omitted Iq Hfb 

Criminal Procedure Code of y 889 « 

be sought for in s. 71 of the Penal Code (Aof 

XLV. of i860) and in s. 35 of the Criminel 

Procedure Code (Act X. <rf 

Empkess V. Sakharam Bhau, U L-lt«i ie 

Bom, 493. [Birdwood and and Jafdioe^JJ. 

Feb. 1886.J R^errcd to in 

V. Zqt Singk^ t. Lp. R., 10 AU. 146, 

Un DKR ss. 35 and 235 of the Criminal 
iVocedure Code, a Magistrate may lc|^ly 
pass a separate sentence uf two years' rigerotts 
imprisonment and fine undi^ each of tiio 90 * 
379 or 380 and 454 of the Penal Code for 
house-breaking in order to the commission 
of theft and theft, the two offences forming 
part of the same transaction, and being tried 
together. In such a case, where the prisoner 
had been three times pfeviousTy convicted, 
Md that the better course would have been to 
commit h.m to the Court of Session under s«. 
454-73 of ihc Code. But a Sessions Judge try¬ 
ing such 3 case under s. 379 or s. 380 and s. 
454 would, under mi circumstances, be justi¬ 
fied in p,i!ising a sentenoe of ten y^Efs’ im¬ 
prisonment under the Utter part of a. 4M 
and of four years' imprisonment under a. jna 
The latter portii.ms uf 454 a«d 437 were 
framed to inriude the cases id house-tr esp ne s 
ers and Kouse-breakcT*i who had not only in¬ 
tended to commit, but had oiHually cumiflft- 
led, theft. —v. Ajudkia (I. L. 
R„ 2 All 644) rtod ^>w<v«-A’#ipr«s V Siakktt* 
ram Bhau »l I,. R , lO Bom. 493) 
to —yutfefli-EMVHkvsv. 7-oa StHOH, I. L- R., 
ir> All. 146. Straight and Brodhursfc, JJ, 
IJci’. ifi, 1887 

Whbke the stole a piece of ctoth 

.spread out tti dry on the top a battVEi to 
which he got accrs-'i by Milling a 1190, it was 
held that he had not committed thtft in a 
building, but .simple theft. The fact that tbo 
ruuf was used for domestic purposes makot 
no differcTi' t .—i Mad, Jur. 

A C'uvHT has no pou'cr under s, 39^ ol tbo 
Criminal Froa-dure Code to nrviM its anti- 
lence of whipping by inflicting a fine, la 
cases where the sentence of whipping amnot 
be carried out. all that the Court am do hn 
either to remit the whipping altogetheft orto 
.sentence the offender, in lieu of Ruch 
ping, or of 10 mttch of the sentonon df whip* 
ping a.s was not mrrtrd oui, to ImprisdomoMt* 
Alc. The word imprisonirtfttil" ui s. 395 ^ 
(he Criminal Proc^ure Code meads a aiih- 
stantive sentence of itnprisoilflMat and oat 
imprisonment for driaok id paymmife dl d 
fine—^rKKN-Bariuuis «<. Smeodiw, L Lr«R.| 

11 Ail. jeff. Straight, J« Jaa. $, 

Oii suspiciofi of theft of tcrtaiii Mklffa 
fr.«m a running goods train, a vad oa tlM 
traia, in which fvwr mtlway^cooliei ENua tag* 
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onmtcss A&^wsT pimMatY, (Sk 8 . 3 ^, 31 II|[^ 


vMifik Mtditd, The 

foMa, hiA^ hiddea un&r a~ hea|i of 
doChMl^ heloofiflg to the four c;oo]ieis, were 
10 of cloth, which ou in* 
vead^too were est’erteined to have been 
tkttmeifd from th& ntici van. }iM that 
11000 oC the four coolies trsvetlmg in the van 


where the lo ihaw of atolea doth westfoow^ 
could be convicted pf the theft of chMh in 
the absence of evidence to connect one or 
more of them bidividually with the posee^ 
bion of the cloth.—iCtNG-tLMPBHOR v. Am 
Wt’w/jv, I L R, ^ A)h so6» [BhriTf /, 

April 13 , 1901.] 

88i> Whoever, being a clerk or servant, or being employed in the capacity ctof ^_, 

Th afe, ^ ctork ^ e^vaut, of a clerk or servant, commits theft in respect ci any ^2l3«?a!FMik 
^ ppMewion «f property in tbc pos^ion of his master or empipycTf ers Jchww i 
aball be punished witii imprisonment of either descfip* $8{SSr** 
tioil for a term which may extend to seven years, and shall also be liable to hSomiI^ 

Tns prisoners were charged with having Code. But it was romiietent to try him hw 

dishonest retention of stolen property und^ 
s. 410 of the Penal Code as amended by Act 
VIII. of iSd2.—^>L'£i'>r-EupK£ss V. Abdul 
Latib xai^iet Aaoui. Kihimam, L L. lo 
Bom. 180. Birdwood and jardine. ]J. Nov^ 

24, iSSs-j 

K, and Jwere tried jutmly and convict, 
erd, /. under s. of the Penal Code of 5 teal<* 
ing U*a in thr posses-^sion of his master, A 
and 7 under :i. 411 of the Penal Code of dis¬ 
honestly retaining some Stolen tea which 
they had rrccivrd from It was rontendud 

Ovat the joint txUI of a person charged uodor 
s. 41 r of the Penal Code with a person 
charged under s. 381 of the Penal Code was 
receisariU' \ oid and the conviction bad. HHd 
that a niivioinder uf parties ts not fata! to the 
proceedings but is nn irregularity which fe- 
^utrc.s that the Cuurt ^hould consider whe¬ 
ther, andcr the r<vnrs af 5 5J7 of fhe Code 
uf Criiiiinai Prori*tlurr. it lias in fact 
sioned a failr.re cf juttiice Siihnu Aanwwr 
V /Cmprp^s u C \V. N. 35) referred to. in 
tkt of Abiiur fiahman ( 1 . L R., By 

Cal. 83^) and Kah l^ro&aU MMsat v. ^uetw.. 

Jimprr^'s L, K,. 2S Cal. 7; followed.—K a- 
kt' Kalai v K lu Ch \jlan Pal, 1. L. R., 

Cal 10. J^rait and Brett. 1}. Xov. la, 1900., 

882 Whoever commits Uicft, having made preparation for causing death, CLsrses-t 
TMt »IUK prepantlon ' »««»'«. 01 fear of death, or of hurt, or of 

mailfi for esutmg dsatb cv restraint, to any person, in order to the committiag of 
pT^f to such theft, or in order lo the effecting of his escape 
tkg tec i. ^ 1 ^^ conimitiing of sucii theft, or in order to the wobyiiiibiSi 

telaiftiDf of property taken by such theft, shall be punished with rigorous imprison* 

OMt for a lenn which may extend to ten years, and sitall also liable to fine. 


I a sum of money shut up in a box, and 
ylaoed in the police tfeasury-bujidings, over 
sdii^ they, as barkandjues were pbu^ in 
p^uard. iMd that the chargt^ d;hould have 
Em made under s, 3S1 \theft by a servant in 
possmion of property), and not under 5 409 
(criminal bte^h of iru^t by a public ncr- 
rant).—Quatw v. JL‘o««^K^«A^H Siko. 2 \\\ 
R. 55 * '.Solon-Karr, Jarkson, and Glover. 
JJ. April 3, 1865 , 

A HlBEp boatman dots not ronte within 
the definition of ,n rl^rk or servant under 
a 381 of the Penal Code. Theft by such a 
person on benrd 4 lioAt romirs under s. 360. 
—Queen ». Bawool Mwjke. s W. R 32. 
[Kemp and Gluver. J]. June a, 1807 ^ 

The civil station at Rajkot is not part of 
BritlsK India wichm the mcanirg of Stat. 
PI aitd £2 c ia6. ITht-nr <hv Jicruicd, 
a subj^ of a Native State, rommiitcd theft 
at Rajluii Civil ISuiion, aiul was found in 
pmessiou of thu »iu!en prop^fti' at 'I'bana. 
MdOut, A?i the oRenre ua;* not cummitttd 
in British India, and ait the ncx'uscd was the 
subject of a Nativt State, the Srisiuit& Court 
St Thana had 00 jurisdiction to try ihc ac¬ 
cused for theft under s. 381 of the Penal 


//iialrsifsfis. 

(s*) A ceaanrviu theft on property in Z'% possession: and, while commiting this th^ 
hi baa t loaded plitol under bis garmeat, hsvleg provided this pistol for the puipoae 01 
bwrisf Z la esse Z should resist* A has committed tbc offence defined in this scctioth 

{kt) A ptekf Tt pocket, having posted several of his companions rear him, in order 
Ibid |hcy may restrain Z U Z should peteetve what is passing, and should seidst, or 
ahpldi attempt to apprehend A. A has committed the offence defined in thia aection. 

R««av parion, whether within or without aion of, or of the intention ol any other per- 
tbe PrmjoMi^-towiiSj awara of the commie- son to commit, any offence pumniabie under 
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^ offences against PEOPEsrr. [ Ciw *. xm. 


9 * sSa ofPenal Code, shall forthwith give 
lommation to the nearest Magistrate or 
Pt>lice<*o£ficer of such commission or intention. 
—Otm. Pbo. Codk (Act V. of iH^), a. 44, 

Charor.-—T hai you, on or about the 
day of > at , committed theft, 

having made preparation for causing death to 
a person in order to the committng of such 
theft, and thereby committed an offence pun- 
ishaMe under 5. 382 of the Indian Penal 
Code, and within the cognizance of the Court 
of Session for H'gh Court]. 

That you, on or about the day 

of , at , committed theft, hav¬ 

ing made preparation for causing restraint to 
a person in order to the effecting of your es¬ 
cape after the committing of such theft, and 
thereby commi.ted an otTence punishable un¬ 
der s. 382 of the Indian Penal Code, and 
within the cognizance of the Court of Session 
for High Coutt]. 

That you, on or about the day 

of .at . *’timmittcd theft, 

having made preparation for l auslng fear of 
hurt to a person ui order to the retaining of 
property taken by such theft, and thereby 
committed an oflcnce ptinishahlc under't 3K2 
of the Indian IVnil Code, and within the 
cognizance of the Court of Session or High 
Cwirt].— Ck»m. P»f>. Cods (.\rt V. cf 
Seh. V-. Form XXVIH. (II.;. 

As omission to give iziforniation that a 
crime has been committed diKts nut, under 
107 of the Penal Code, amount to abetment, 
unless such c mission iiivolvt's a bro4i<']i of a 
legal obiigatton. A pri\ate individual is not 
bound by any law to iiif.>rm itiuii tf my 

offence which he has swn committed, — 
Quern V. Kiiadim Shkikh. 4 B L R A Cr. 
7. j^Loeb and Glover, JJ, Nov 23. it<6y ^ 

S A, a resident of foreign territory was 
found concealed with three roinp.'inions \ who 
were Jowaki Afridlsj, ail armed to the iwh, 
in a deserted house m SurgnI, Kuhat district. 
Some Government camels were grazing in 
the village, and the theory for the prosecution 
was that S A and the other a(*cu?ed came 


down to steal thoMoamela. or tmoh ctllMt ppa*. 
perty as they might bo able tolayliaiiditpoiw 
The Deputy Commissioner cctfivictod jdi tiie 
accused under ss. 109 and 38a, and the Com¬ 
missioner, to whom the proceedings went 
up for confirmation, altered the convietton to 
one under s. 393. ffritl (by a majority ol the 
Court, Elsmie, J., dissenting; that the convie< 
tion could not be sustained. Per Smyth^ J.—- 
The mere assembling of a number of persona 
together with a general intention of commit¬ 
ting theft, and not for the purpose of com- 
milting a specific theft or theft gf specific 
property, cannot be considered to amount to 
the abetment of an ofience of theft, so as to 
be punishable under ss. 116 and 379, or, as in 
the present case, under as. 116 and 382. There 
must be some design to commit a specific of¬ 
fence before a person can be held guilty of 
abetment of such offence by having conspired 
with others to commit it. Per Elsmie, J,, 
conlra —ThAt the caMO clearly catnc within 
the meaning of the 2iKi clause of s. 107, and 
f h.it the conv'H't ion wa«< sustainable. /*i*r 
I*lowJen, h—On a charge of abetment of 
Lorispiracy, it is ni'ce.ss.’iry iu prove, and it 
ought, therefore, lu be a)iege<l, not only that 
tb'* per^n charged engaged with one or more 
tiihtT persun ur piTStins in »*i conspiracy for 
the cummissum of an ofience ^specify the 
uiTvnio;), but that some act or illegal 

omis.Mon (spei'ify the particular act or omi.i- 
siun) took place in pursuance of that oons- 
piracy, and in order to (he comm'ssioa of 
the sciid offence That in this case the fact.s 
alleged were not pr(»ved with sufficient cer¬ 
tainty to justify a convirtion, as it covild not 
Ih* said positively that the purpose of the 
accused was theft, or that they came into 
British territory in pursuarce of a oonspiracy 
tu ejmmit theft there. Ueid further {per 
IMuwdcn, J ; —That a rhayrge against several 
persons of engaging in a ron.spiracy to com¬ 
mit an'ufivnce of a parttcular kind (as, for 
instance, theftas opportunity should ofieTi 
within a determinate area (as, for instance, 
a vill.ige), would not be bad as being too 
vague—S hek Ai.i v. Empusss, POnp Rec^ 
No tS of 1879. 


Q/‘ ExiorHonP 

888. Whoever intentionally puts any person in fear of anj injoijr to that 
Extortion. person or to any other, and thereby diihoMtly in¬ 

duces die person so put in fear to deliver iosHiy-pereoii 

* As to the application of ss. 38S and 389 to offences under special or local laws, see 
s. 40, supra. 

As to whipping for offences defined in as. 388 and 389, see the Whipping Act (VI Of 
>8 ' 4 b 2. 3, and (in the Assam Hill Districts) Rrg. Ul. of 1875. ss a. 3. 

As to whipping for offences defined in as. 386 and ^7 In U^ier Botina, see the 
l/ppcf Burma Uws Act (XIII. of 1898), s. 4 (j) 
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&m XVIti] 0»Fat£MS ACAmST PSQPSiiT^, 3|lV 

•Bf' IMOpeito V valotble wetifhy, or ttnjthiiig rigned or Miried, vfafch ma r 
bo cieioontM into o vtlnoblo aeeoritf, comnitt *' extortioa.'' 

musfraiUni, 

(«,) A tkrcateiit to pabUfh a defamatory libel coaocrpiu^ Z uolees Z giw bin 
m o o ey. He that indiioea Z to give him money. A has committed extortion. 

(A) A threatens Z that be will keep Z’s child in wrongful coDfinamant union Z vdt ' 
sign and deliver to A a promissory note binding Z to pay certain mooeya to A. Z aifM 
aud delivers the note. A has committed extortion. 

(c.) A threatens to send club-men to plough up Z’s fields anku Z will siga aad 
ddivar to B a bond binding Z under a penalty to deliver certain product to B| and there¬ 
by indeoes Z to sign and deliver the bond. A baa committed extortion. 

(d.) A , by putting Z in fear of grievous hurt, dishonestly induces Z to sign or aSs 
bli tm to a blink paper, and deliver it to A. Z signs and delivers the paper to A« 
Herei aa the paper so signed may be converted Into a valuable security, A has committed 
extortion. 


Till making use ol real or <iupposed influ¬ 
ence to obtain money from a person against 
his will under threat, in cast* of refusal, of 
loss of appointment, is extoriion within the 
meaning of s. 384 of the IVnal Code. — MEEte 
Abhas Ar.i v. Omro Am. ifl W. R. 17. 
[Kemp and Glover. JJ, June 17, 1872. 

WitBRE more than one oflenre is proved 
in rttspert of which the arcused hoa betm 
charged and tried, a conviction for each surh 
offence must follow, wl3eth<*r s. 71 of the 
I^enal Co^ applies tn the cate or not, and 
subject to the provisions of 71, a separate* 
sentence must be passed in respect of each 
such conviction. Under s. 35 of the Crimi¬ 
nal Procedure Code, senteorcs of imprison¬ 
ment cannot be passed vo as to run cunrtir- 
rently. In a trial for offences under ss. 170 
And 38J of the Penal Code, committed in the 


s.’iinc traasacUon, it appeared that, but for 
personating a public servant, the accused 
would not have V’cn in a position to commit 
the art of extortion complained of. /Md 
that the first and second paragraphs of s. 71 
of the Penal Code did not apply to the case; 
that the third paragraph also did not apply, 
because the words "constitute an ofl^eaee’’ 
refer to the definitions of offences contained 
in the Code, irrespective of the evidence 
wheriiby the arts complained of are proved, 
and personating a public servant as defined 
in s. 170 was not a constituent element of ex« 
tortion as defined in s. 383, that in the present 
r:ise the tornier offence was completed before 
the iattf*r had begun ; and that sepaiate sen¬ 
tences for each offence were, therefore, not 
illegal —Oi'Ee.v-Emphhss e. WazfH Jan, L 
L. R . 10 AIL 58. fMahmood, J. Sep. ifi, 
1887O 


884. Whoever commiu extortion sliaU be puni&hed with impri&tmmeot of 

» .. ^ either description for a term which may extend to 

PuiiuhmcBt for extortion. ^ 

three years, or with fine, or with both. 


A ckaiixidax who obtains money from 
anoihur person, eiihc^r by fraudulent inducv- 
mant or dishonesty, or by putting thit person 
in fear of injury, is ptinishilkle under s 417 
d the Penal Code for cheaUng. or under s$. 

S and 384 for extortion, Ast not for crimi- 
roisappropriation of public money cn- 
trniled to him as a public ^tc^vant. — Queen 
V. BlAHNAItaiN ChaUKIDAR, 3 W. R. 32 
[Lotli and Seton-Karr, jj, June at, 1865.] 

To amoantto the offence of extortion, pro¬ 
perty mast ht obtained by intentionally put- 
ttflg a pumut fn fear of injuryi and thereby 
4imn0ttlf inducing him to part with his 


property. The mere issue of hukumnaiaa 
tto cuilcot ^intistical information) by a polioe- 
olhcer is no legal ground for a conviction Of 
abetment of cheating or of extortion.—Q ubbm 
V. Mbajan, 4 W. R. 5. [Kemp and Saton- 
Karr, Jj. Sep, 9, 1865.] 

Under s. 3S4, delive^ of the properU hf 
the person pat in fear is the essence ot tho 
offence. Where there is no deliveryt bat the 
person intimidated passively allows hU pro¬ 
perty to be taken away, the offence is not ex¬ 
tortion. but would be robbery, H the tbieats 
used ramc within the meaning of a 590-*^ 
QuBBN e. OULIKLOODDIEN SMBIXHt i W* 


Ct.of See., 
Pmw. 

or Mag, Of ist 
or sad cla«« 
Uooof* 
Warraat, 
Baflabk. 
Note 
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Sk. sI^} OPJfE/fCMS AGAi/fST PROPERTY. [Citf. KVa 


H* r9i I WTai«is*s Rev., Civ., and Crim. 
R^. aa [Maq>hoson, J* Jan. 30, 1866.] 

Whbre a constable and others enter a 
boose, and apprehend certain persons as gam- 
biers, and' afterwards release them on pay¬ 
ment of a Sum of money by the latter, the of¬ 
fence committed ib not house-trespass and 
extortion, but taking a bribe as regards the 
constable, and abetment of that offence as 
tegsards the others.— Govt. e. Mahomed 
Hossein, 5 W. R. 49. [Korman and Camp- 
beU.lJ. Mar. 5, 1866.] 

It is not necessary, in a case of extortion 
under the Penal Code, that the threat should 
be used, and the property received, by one 
and the same individual, nor that the receiver 
should be charged with abetment, although 
that might be done. — Reg. v, Shankaa 
Bhagbat, 2 Bom. H. C. R. 394. ^Couch, 
C.J., and Warden, J. July 12, i&(56.] 

A CONVICTION of extortion bj* a Full-pow-er 
Magistrate, and an ordvr of a Sessions Judge 
rejecting an appeal therein, reversed by the 
High Court, as there was no such /ear af in¬ 
jury as i.s contemplated by s. 3B3 of the 
Penal Code, nor w:is the delivery of money 
by the complainants thrreby induced, nor did 
it appear from the evidence that the money 
was obtained dijkones/ly by the prisoner, who 
might have demanded it, believing in good 
faith that he was entitl^ to it.— Keg, r. 
Abdul Kadir valad Abi'jb, 3 Bom, 
H. C. R. 45. [Couch, C.j.. and Warden, J. 
Oct. 31, 

Where accused extorted money by threat¬ 
ening to bring a criminal charge, it was held 
that he had committed extortion, whetlier 
the charge which he threatened to bring 
was true or false. The terror of a criminal 
charge is a fear of injury within the meaning 
of those words in s. 383 of the Penal Code. 
Extortion may be equally committed whether 
tbecharge threatened is true or false.—y ueln 
*, Mubarkuk, 7 W. R. 28; 3 Wy-man’s Rev,, 
Civ., and Crim. Rep, 19. , Norman and 

Seton-Kair, JJ. Feb. 4, 1867 ^ 

Where a complainant charged a person, 
who was one of the public servant.s meritionf>^ 
in s. 167 of Act XXV of 1861, with rommit- 
iiog acts which, if committed by a private 
indiridua], would have ron^itiited the offence 
of extortion, it was held that it was not ille¬ 
gal to treat the charge as one of extortion, 


'and to proceed to trial triUioiit nanrtk w ior 

the prosecution.—Ru.v. PAESHlAnKnaHAV^ 

7 Bom. H. C. R. 8i> (Gibbs and Mbivinf jj. 
July 28, 1870.] 

The making use of real or sappoaad in¬ 
fluence to obtain money from a person againit 
his will under threat, in case of refusal, wloss 
of appointment, is extortion within the nwafi* 
ing of s. 384 of the Penal Codo« —Msbr 
Abd. 4 S Ali 9. Omed Au, tS W. R. 17. 
[Kemp and Glover, JJ. June 17,1872.] 

The mere fart that the offence of extortion 
under s. 384 of the Penal Code is committed 
in the presence of the vilfage-chaukidar, with¬ 
out eliciting any disapproval on his part, will 
not render him liable as an abettor of the of¬ 
fence.—I n THE Matter op Gopal Chuhoiui 
S iKOAK: Gop.al Chl’nder Sikdar V, POOL- 
MO.Ni Bku V 1. L. R., 8 Cal. 728; il C. L. R. 
223. I'McDoncti and Field, JJ. April 20. 
1882,/ 

't'HE m«Te going about and collecting 
money, upon an assertion that an order had 
issued to tax the persons upon whom the de- 
m.ind was made, is not extortion, but cheat- 
ing —5 Re\’., Jud,, and Pol. Jour. 147, 

The accused, a Sub-inspector of Police^ 
arrested one J, wrongfully conflned him, and 
extorted from him Ks 20a under a threat that 
he, the accused, would not release ], unless 
the money were paid. The money wai paid 
on this art'Oiint by P, a money-lender^ who 
lent j the money for this purpose. ^Accused 
WAS convicted under ss. 342 and 384 of the 
Pena! Code, in appeal the Sessions judge 
held that P wa> nut an accomplice, and hav¬ 
ing considered his evideure accordingly dis¬ 
missed the appeal. Held that it was sulflici- 
ently .ihuwn tliat the money was not volun¬ 
tarily given, that it was given by J to obtaiik 
his releaw from polire-eustody, in which he 
was detained on no reasonable or iuffldent 
ground, and it was extorted, because the Sub- 
inspector refused to release ], as he was bound 
to GO. unless lie were paid that money That 
P paying suf'h money under such circumstan¬ 
ces could not be regarded aA an Aceompifee of 
the Sub-inspector in such ml*conduci.<*-AK- 
Ho \ Kumar Chuckbkbuttv «.JaoatCauh- 
DER CHUCKBRBtimr, f L. R. fly Cal. gag- 
[Prinsep and Stanley, JJ. Mir. 39f Apnl fl, 
1900.] 


CLoCSetn 
IVcn. Max-f 
otMuc-oriat 


UM«r« 

Wanint. 


Ncteonp. 


885. Whoever, in order to the committing of extortion, puts »oy penott 
. Putti^ person in fear of in (ear, Or attempts to put any person in fear, of toy 
wSEkm. injury, shall be punisb^ with imprisonment of eMier 

description for s term which may exteitd to isro 
years, or niih flue, or with botli. 
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^XVIl.} OFFStfCSS AGAMST PROPE^TiT. [Stcs. 

. Whoever commits extorOon bf puttiag any penon infearof demfaer g^Sch 

, EctottiQia top«ttii«a p«> of grievous bait to that person or to toy other shall wtemt 
***hlirt*punished with imprisonment of either descriptioa 
for a term which may extend to ten years, and shall 

idw be liable to fine. 

887. Whoever, in order to the committing of extortion, puts or attempts oiuiie 

Pattwg pm>& in fear o( ^0 put any person in fear of death or of grievous huft 

or of griovous hint, in to that person Of to any other, shall be punished 
order to comaia extortion. imprisonment of cither description for a term 

which ntay extend to seven years, and shall also be liable to fine. 

Thb feigning of an attempt to commit Gu20rv, i Ind. Jur. N. S. 423, [Peacocki 
suicidi in ender to extort money is an offence C.J., and Phear and Maepherson, JJ. Sep. 
under s. 387 of the Penal Code— Rko. v. 8 , i 866 «] 

88a« Whoever commits extortion by putting any person in fear of an onto. 

Extortion by threat of ac- “ccusalion against that person or any other, of laving 
ensation of an offence punish- committed, or attempted to commit, any offence 
able widi death or transporu- punishable with death, or with transportation for life, 
or with imprisonment for a term which may extend 
to ten years, or of having attempted to induce any other person to commit such 
offence, shaill be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine; and, if the 
offence be one punishable under section 377 of this Code, may be punished 
with transportation for life. 

this section the word *' offenoe' denotes s, 383 of the Penal Code. Extortion under 
n thing punishable under this Code or under ss 3^ and 389 may be equally committed 
any xpeeial or local law as defined in this whether the rharge threatened be true or 
Code—S 40, Pimat Code. false.—Q i-kev r. Moba-Rkck, 7 W, R. a8. 

Tuk terror of a criminal charge m a fear oi and Seton^Karr. JJ. Feb. 4. t867-] 

injury within the meaning uf those words in 


8 B 9 ^ Whoever, in order to the committing of extortion, puts, or attempts 
Phtci^ person in fear of to put, any person in fear of an accusation agatnit 
accttiteiiM of offence 10 order that person or any other, of ha^•ing committ^. or 
loeomiiittextonioii. attempted to commit, an offence punishable with 

death or with transportation for life, or with imprisonment for a term which may 
extend to ten years, shall be punished with imprisonment of either descriptiOQ 
for a lerm which may extend to ten years, and shall also be liable to fine; and, 
if the offence be puni^ablc under secUon 377 of this Code, may be punished 
with transpottation for life. 

In this MCtioo the word “uffenre* denotes s. 383 of the Penal Code. Extortion under 
a thing punishable under this Code, or under ss. and 3B9 may be equally committed 
any special or local law as deffned in this whethrr the charge threaten^ be true cwftlss. 
Cede.— S. 40, Penal Code. — Qvbkn tr. Mob.\r«uk, 7 W. R. 28. [Nnr- 

Tta tenor oi a wiminaJ charge i. a fear of Scion-Karr, JJ. Feb. 4.1867.J 

lajttry wUhin the meaning of those words in 


Dittu. 


^ la Si. 38$ and 389, the word “offence" denotes a thina puniskahle aodat this 
Cada^ ar " ifH ht any i^adal or locsl law as dtfioed la ts. 4t aaa 48 af this Code,«»Sea 
a, 40 af tkli Code, M^a. 
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Sacs. 3SI0, 391.3 OFSSlfCBS A GAMSt PROPERTY. [COtf. XVII. 


Robbery. 


0/ ReUery and J)am/yP 

800. In nil robbeiy there is either theft or 
extortion. 


Theft is “ rubbery,” if, in order to the committing of the theft, or in com- 
When theft is rrf.be,,. 

^ carry av-ay, property obtained by the theft, the oifeQ* 
der, for that end, voJuntarily causes, or attempts to cause, to any person, death, 
or hurt, or wrongful restraint, or ifear of insiant death, or of instant hurt, or 
of Instant wrongful restraint. 


Extortion is '‘robbery/’ if the oilendcr, at the lime of committing the extor- 

When .xtonion is n.bb,„. *®"’ P“‘ ™ 

commits the extortion by putting that person in fear 

of instant death, of instant hurt, or of insiant wrongful restraint to that person, or 
to some other person, and, by so putting in fear, induces the person so put in 
fear then and there to deliver up the thing extorted. 


ExplanaHon ,—The offender is said to be present if he is safficicnily near to 
put the other person in fear of instant death, of instant liurt, or of instant wrong¬ 
ful restraint. 


Ittu^traiipn^.. 

(a ) A holds Z down, and fraudulently takes Z's money ami jewels from Z‘s ctotbes 
withont Z*s consent. Here A has eommitted thttl, and, in order to ihe comniiUfog 
of that theft, has voluntarily caused wrongful restraint 10 Z. A has therefore commitm 
robbeiy. 

(6.) A meets Z on the high road, shows a pistol, and demands Z's purse. Z, in con- 
sequencer surrenders his purse. Here A has extorted the purse from Z by putting him in 
fear of instant hurt, and ^ing, at the lime of committing the eatortion, in his presence. 
A has therefore committed robbery. 

(c ) A meets Zand Z'.s child on the high road. A takes the child, and thraatena to 
fling it down a precipice, unless Z delivers his purse. Z, in consequenre. delivers 
his purse. Here A has extorted the purse from Z by causing Z to be in fear of instant 
hurt to the child who is there present, A has therefore committed robbery on 2, 

(d.) A obtains property from Z by saying * * Vour child is in the hands of my gang, 
and wilt be put to death unless you send us ten thousand rupees. ' This is eatortion, and 
punishable as such; but it Is not robbery, unless Z is put in fear of the instant death of 
hts child. 


S91. When five or more persons conjointly commit, or attempt to com- 
niit, a robbery, or, wlicre the whole number of 
persons conjointly committing, or attempting to com¬ 
mit, a robbery, and persons present and aiding such commissioii or attempt, 

• AU persons are bound to give information of oflcnces punishable under ss. 

399 Of 4oa«^See the new Code of Criminal Procedure ^Act V. of 1698), t. 44. Sea aUd 
the same section as amended for Uuxma by the Upper Burma Village Rcgulatioo (XlV. 
of 1887), s. 4, and by the Lower Burma Village Act (HI. of 18S9), ». 5, as to dacoHy and 
robbery. 

, wWppiof for offcBccs uodtr is. 390, 391, 393, 394 mc the VVhippio, Act (VI, 

of 1864). M-4. 0. for offence* under u 392 402 (in Upper Burmi), mu th« UppwBama 
k**? (XIII. of 189B;, s. 4 (3) (i), and Sch II., for offeni*e, under st. 39a igo (in tbn 
Paajtb rtooticr Diarictt aod in BaluchirUn), sen the Punjab Frontier Crimcf Ranilntion 
^IVa 01 1007}» *• O- 

As to punisbrnrat tor oflenen under sa. 39».399, eoqntrad Into by a CwmII «f 
^ Frontier District or in Batuchiftan, wtt the PiHi)ab rroattat Crimaa 

Regiilitton (IV. of 1887), s, 14. 
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Cmt»* XVll.] 


[Sic. 3 $ 3 i« 


tauwM to or bmin, vnxj pertoa to cornmittingfittempting, or aiding, 
is add to conniit **<iaooit]r.’* 


Thb definition of daooUy in the Pena] 
Code is so wide as to extend to what would 
Kate been treated as cases ol plunder under 
the old taw.^QvaSN t. Khoyrat Ally Bbg, 
3 W, R. do. [Kemp and Seton-Karr, JJ, 
Aug. 8, 1865.3 

Wherb setcral Hindus acting in concert 
forcibly removed an ox and two cows from 


the possession of a Mafaomedan, not for the 
purpose of causing “wrongful gain" fo 
themselves, or “ wrongful loss " to the owner 
ol the r.attle, but for the purpose of prevent¬ 
ing the killing of the cows^ held that they could 
not properly be convicted cS dacoil/i but 

only of riot—Q ubbn-Emprbss t. Rmhv- 
NATH Rai, 1 . L. R., IS All. 22. [Tyrrell, J. 
Aug. 6, 1892.] 


Whoever commits robbery shall be punished with rigorous imprison- ct of Ses.« 
tiu. ' I. “cnl for a term which may extend to ten years, and 

^ shall also be liable to hne; and, if the robbery beoU«*. 
committed on the highway b^ween snnset and sunrise, die imprisonment may 
be extended to fourteen years. Ncabaiiabte. 

Not 


Charob.—T hat you, on or about the 
day of , at , robbed [sfatr 

ike nomrl, ittd thereby committed an offenre 
punishable under s. 392 of the Indian Penal 
Code, and within the cognizance of the Court 
of Snsion iNf High Courlj,—C rim. Pro. 
CoDK (Act V. of 1898), Sch. V., Form 
XXVin.dl.). 

Every person, whether within or without 
the Presidency-towns, aware of the com¬ 
mission of, or of the intention of any other 
person to commit, any offent'e punishable un¬ 
der s. 392 of the Penal Code, shall forthwith 
give infornuLtion to the nearest Magistrate or 
police-officer of such commission or inten¬ 
tion.—C rim. Pro. Cooi (Act V. of 1898). &. 
44 - 

A rRRSQN convicted of robbery or theft 
cannot be also convicted of dishonestly re¬ 
ceiving in respect of the same property.— 
Qcbbn e. Shbik Mvodun Ally, 1 W. R. 27. 
fkemp and Glover, ]J. Nov, 23, 1864.] 

When stolen property is found in the pos- 
sestdon of daroita, (tie offence of " knowingly 
having in possession " is to be ronsidened as 
included la the odgUial one of dacoUy, unless 
thefn att cirennuUnoet dleorly sepandlng the 
one CTrime from the other, r.g.. length of 
tiniecx diaunre.— Queen v. Auuool Hos- 
S«1N, 1 W. R- 48« L^emp and Glover, ]I. 
Dec. aa, 1864-3 

In a trial for robbery, it is competent to the 
juiy, if they disbdirve Ihe evidence as to 
the RMHUilt («>., as to the cirrumstaorea of 
UQpravaUua), to bring m a verdict of guilty of 
tSm.'—QvEEN 9. Saehaot Sheikh, a W. R. 
13, [Kaap and Glover, JJ. jaw. «3, 1865*] 

Tnett with violRiHW i* robbery. A con* 
oodar a. 39J a* the Pioal Co^ of 
tiling 0 deadly w e iwo n whilst engaged in the 
commiMloa of robbery 01 dacolty is equally 


gocxl whether the number of thieves be five 
or under,—Q l'een e. Dwakka Aheer, 2 W. 
R- 49 - [Glover, j. Mar. zi, 1865.] 

U'hen persons are found within six hours 
of the comimsfiton of a dacoity with por- 
lions of the plundered property in their pos¬ 
session. the presumption of law is that they 
are pariiripators in the daroity, and not merBly 
receivers.— Queen v, Ca«5V Mui., 3 W. R. 
10. [Glover, j. May 6, 1865.', 

Where a person through fear, &c., offers 
no reMstanre to the rarrymg-off of his pro¬ 
perty, blit docs not deliver any of the property 
to those who carry it off. the offence com¬ 
mitted is robbery, and not extortion,—Q ubRN 
« Dvlrslooddeen Shkikk. 5 W. R. 19. 
[Marpherson, J. J.an. 30. 1866.] 

The offence is robbery where, in commit¬ 
ting theft, there is indubitably an intention, 
seconded by an attempt, to cause hurt.— 
Quren r.TxEKAi Bhketi. 5 W.R.95. [Jack- 
son aod Glover, JJ. May 28, r866.] 

A SENTENCE of fine only is illegal in a case 
of dacoity.—Q cken r. Rhoja. 0 VV. R. 54, 
[Norman and &toii-KaiT, JJ. Aug. 13, 
1866.] 

Where persons are committed on three 
separate and distinct charges for three 
separate and distinct robberies committed on 
the same night in three different houses, 
they matt be tried separately on oach of the 
three rhorges. Remarks on the irregulari¬ 
ties 111 the investigation of tfir present case.-— 
Qi’ken r, Itwarsk Dome, 6 W. R. 83. 
‘Toch and Mark by. Jj. Orl. 20, 1866.] 

By the infliction of grievous hurt, theft be¬ 
comes robbery, and all parties conoectwd 
in the offefire afe liable to pomisbimfitv— 
Quern v. Hushrct Sheiek, 6 W« R, 85. 
[Locb, J, Nov. 87,18^] 
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HottaiiaUe. 

NotcooVb 


Ditto, 


Sacs, aas, 394. J OFFSffCBS A GAINST PROPSFtY, [Cm XVU. 


888. Whoever attmpts to conunit robbery shell be punished wi^rigtsous 
imprisonmeet for a term which uay extMd to sctven 
years, and diall also be liable to fine. 


Attempt to commit robbery. 

Evntr person, vrbether vhhin or without 
the Ptesidency-towns, aware of the com* 
mission of^ or of the intention of any other 
person to commit, any offence punishable 
under s, 393 of the Penal Code, shall forth¬ 
with give information to the nearest Magis¬ 
trate or pcIice-ofBcer of surh commission or 
intention.—Caiu. Pro, Code (Act V. of 
jag 8 >, S. 44 . 

Thb two offences of robbery and of votun- 
tanlj causing hurt, when combiaed, are 
punishable under s. 394 alone and not under 
ss. 393 and 394. — Queen v. Mootkbe 
Kora, 2 W, R. i. ;'Kemp and Glover. IT. 
Jan. 2, 1865.] 

S Ay a resident of foreign territory, was 
found concealed with three companions [who 
were Jowaki Afridts), all armed to the teeth, in 
a deserted house in Surgul, Kohat di.stru't. 
Some Government camels were grazing in 
the village, and the theory for the prost't'u- 
tion was that S A and the other accused 
came down to steal these camels or such other 
property as they might be able to l.iy hand 
upon. The Deputy Commissioner convicted 
all the accused under 109 and 38J, and 
the Commissioacr. to whom the proceedings 
went up for confirmation, altered ihr con¬ 
viction to one under s 393. Helii {by a ma¬ 
jority of the Court, Elsmic, J., dissenting; 
that the conviction could not be sustained. 
Per Smyth, ].—The mere assembling of a 
number of persons together with a general 
intention of committing Ibcft, and not for the 
purpose of committing a specific theft or 


theft of specific property, cannot be ooail- 
dered to amount to the abeUnent of iiipfFetioe 
of theft, so as to be punishable under eb. i 16 
and 379, or, as in the present case, under ssi 
116 and 383. There must be some design 
to commit a specific offence before a person 
can be held guiUy of abetment aueh offence 
by having conspired with others to commit 
it. Per Elsmie, J . con/rn.—^at the ease 
clearly came within the meaning of the and 
clause of s. 107, and that the conviction wrs 
sustainable. Per Plowden, j.—On a charge 
of abetment of conspiracy, it is necessaiy to 
provc.and it ought therefore to be alleged, not 
only that the person charged enga^ with 
one or more other person^ or persons in a 
conspiracy for the commis.sion of an offence 
(specify the offence), but also that some aot 
or illegal omission (specify the particular act 
or omission; took place in pursuance of that 
conspiracy, and in order to the commission 
of the said offence. That, in this case, the 
facts alleged were nut proved with sufificient 
ccrtiinty to justify a conviction, as it could 
not be said positively that the purpose of the 
acrust-d w:is theft, or that they came into 
British tmitury in pursuance of a conspiracy 
to commit theft there. Held further {per 
Plowden. ].) that a charge against several 
persons </f engaging in .1 conspiracy to com¬ 
mit an ofTcnre of a particular kind (as, for 
instance, theft), as opportunity should offer 
Within a deter mi nale area (as, tor instance, a 
village), would not be bad as being too vague. 
— Sher Ali V . Empress, Panj. Rec., Na 18 
of 1S79. 


894. I! any person^ in committing, or in attempting to commit, robbery. 
Voluntarily causing hurt in voluntanly cauBcs huH, such peracm tnd any other 
committing robbery. pcfson jointly conccmcd in committing, or attem^ 

ing to commit, such robbery, shall be punished with transportadoci for we, 
or with rigorous imprisonment for a term which may extend to ton yean, ami 
shall also be liable to fine. 


Evrrv person, whether within or without 
the Presidracy-towns, a wart' of the commis¬ 
sion of, or of the intention of any other per* 
son to commit, any offence punishable under 
394 of the Penal Code, shall forthwith give 
infonnation to the nearest Magistrate or 
police-officer of such commission or inten¬ 
tion.— Crim. Pro. Codr (Act V. of 1808), 
$.44- 

The two offences of robbery and of volun- 
^ly causing hurl, when combined, are pun- 
MbaUe under s. 394 alone, and not under ss. 


393 and 394 —Oc«KN Mootkm a 
W. R. t. [Kemp and Glover, JJ. Jao. 3, 
1865 J 

Where, in a case of robberyattemtod with 
death, there was no intention « raashigdwitJl 
or such bodily injury as was Ukdy to caaiB 
death, the conviction was iltMcd mnn vohia* 
tardy causing hurt in coramltthig robhary to 
voluntarily causing grievobs hurt m OM'* 
mittittg robbery.— QviBli a. Ctiajioft Hamei# 
6 W. R. Id. [Kfloip and SntMidCacr, J[l. 
June 30, Mk} 
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M6. Wboem commits dsco^ ^11 be pui^bed with ttinspcnla^ for ^ 

^ rigorous imprisonnicnt for a term wWch wSS^ 

fHM|iSm.etr<ira«OD.^. ^ got 

fine, WeioDni^ 


CHASQi.'^That you, on or about the 
Abj of , at , rommitted 

dacoity, an offence punishable under s. 395 
of the Indian PenaJ Code, and within the 
oogftisaaoe of the Court of Sestiion Tar High 
Couit.>MJRiii. Pao. Code (Act V. of li^v 
Sch. Form XXVIll. (II.), 

Every perixni, whether within or without 
the Residency-towns, aware of the com mis- 
sioQ of, or of the intention of any other per¬ 
son to commit, any offence punishable under 
a. 395 of the Pena] Code, shall forthwith give 
inrornMtion to the nearest Magistrate or po¬ 
lice-officer of such commission or intention. 
^-CiUM. Pro. Cods (Art V of 1B98), s, 44. 

A PBR 50 .V convicted of. and seriEcnced for, 
dacoitv, cannot also bccunviricd of,and sen- 
tencjod fur, recxslvmg or retamiiig the stulen 
property thereby acv|inred Loch. 

J, ).—Is TMR M-srrBR OK Bhyrimj Skal, \V, 

K. Oap., 1864, 27. Strisr, and Glovet, 

J], May 2, 1864.^ 

Ik a person concerned in a dacuity umn* 
tentionaliy commits murder, he is liable to 
nishment under s. 39(1 ui ilie Penal Code , 
thecannot be separately convirted of mur¬ 
der under s. 302, and of committing d.^ruity 
under s, 395.—yuEKv c Kutuux), \V. R. 
Gap, 1864, 30. Loch and Jackson, Jj, 
May 3, 1864.J 

Five men armed were iliscovcTL'd commit¬ 
ting an act of housc-hnstking by mght. One 
of the parlies wa*^ engagctl in rutting a hole 
through Uic ivall, while the others stooii uii 
guard. When the alarm w.is given, the ncigh- 
bonrs ran im, and one of the robbers cut 
down one uf the villaj^TS, The robbers cf- 
ffietod their eacape, not however before two of 
tbern were identified, the prisoners in the ra’^c. 
fiM that the crime of which the prisoners 
WfNt: guilty WAS houve-breaking by night, 
and not dai^oity —y vkks t Rrwvt k.aj« ah. 
W. R. Gap., 1S64. 39. ^Loch, Si‘tun-Karr, 
and Jackson, ]J. July 19, 1864.1 

W^HEit stolen pruMrty h found in the pos- 
SMsion wl dacoHs, the ottcnce of knowingly 
having io poaaession ' is to bo considered as 
inchiosd in the original one of docoity unless 
iIhm aare dreumstanota ckarly separating the 
ime crim from the other, r.g., len^h of time 
or disUaoew—^usRN v. Aki»oul HossitN, 1 
Wn R* rKenip and Clover, j]. Dec. ia, 

Titir SsMioaS Judge should record under 
srhii section; or on what grounds, he ordos 


a portion of the fines inflicted on prisoners 
convicted ul dacoity to be made over to the 
complainant.— Queen v . Bissonath Mud¬ 
dle, 2 W. R. 58. [Jackson, j. April 10, 
1865.J 

When persons arc found within six hoars 
of the commission of a dacoity with portions 
of the plundered property in their possession, 
the presumption of the (aw is that they are 
participators in the dacoity, and not merely 
receiver!*.—Q ubbk v. Gassy Mul, 3 W. R. 
10. 'Glover, J. May 6, 1865.] 

Knowing of a design to commit a dacoity, 
and voluntarily concealing the existence of 
that design with the knowledge that such 
coiuvnlmenr W'ould facilitate the commission 
of daroitv, does nut amount to an abetment 
of rhe d.icuity —G^^'*^*^-** Jhugroo,4 W. R. 

2 ]_StHoii-KArr and Jackson, JJ. Sep. 4, 
1865. 

When a prisoner is apprehended eight 
d^ys after the commission of a dacoity with 
p.'irt of the plunder in his possession, there 
IS as good {froiind for charging him with the 
dafiUty as with having received or retained 
with guilty knowledge, and he ought to be 
charged in the alrcrnativc form,—QuREN t*. 
Moti.'e 5 \S\ R. 66 . ;,)acksan, J. 

April 9. 1866.] 

Se\‘eke sentence of transportation for life, 
in a ccise nf aggrav.it»Nl daroiiy, confirmed as 
required by the slate of the district.—QuEEN 
:• Khoods SuSTHAi. 6 \V. R. 9. ^StftOfl- 
K.irr, ]. June 21. 1866.^ 

A sENTixcK of fine onivu illegal in a esse 
of d.iruiiy.—yvEGx v, I^hoja, 6 W, R. 54. 

Norman 'md Seton-Karr, JJ. Aug, 13, 1866.] 

In a case uf dacoity, a sentence of 14)1^11^' 
transpurt.ition was held illegal, and reduced 
to ten ytrars* tr<fiisporUtioii under &. 395 
the IVn.iI Coile—Q i'EBn v. Ra« ChaKO 
PcNjAii, 6 W. R. 88. Kemp and Scion- 
Karr. JJ. Dec. 3, 1866.] 

Os an applicntivm to the High Court as a 
Court of Revision, t<i discharge Ln order 
made by a St'ssions Judge, under s. 435, Cri¬ 
minal Procedure Ctnle (Act XX\\ of lff6l), 
for the committal of rt^rtain accused porKMia 
for trial on a charge of dacoity, MM that, E 9 
all that was done under a claim of right In 
good faith entertained by the act'uaed, however 
erroneously, the charge could not be sua- 
tairwd. The order of tm Sessions Judge an¬ 
nulled.—Ax-^r/e Karaka Nachiae, 3 Mad. 
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8 * 0 , 395.3 


H. O R. 254. [Collett and ElliSt Jj. Dec. 
17, 1866.] 

Whvn a body of men attack and plunder 
a house, the mere fact of the proprietor's 
family having been able to make their es¬ 
cape a few minutes before the robbers forced an 
entrance does not take that offence out of 
the purview of s. 395 of the Penal Code. It 
is sufficient for the application of the section 
that the robbers cause, or attempt to cause, 
the fear of instant hurt or of instant wrongful 
restraint.— Qvben o. Kissorbk Pater, 7 W. 
R. 35. [Glover, J. Feb. 19, 1867.] 

S. 511 of the Penal Code does not apply to 
a case of dacoity. Where a prisoner was 
found guilty of an attempt at dacoity under 
that section, and of causing grievous hurt in 
such attempt under s. 397, and a sentence of 
three years' rigorous imprisonment was passed 
on him, the finding w.is amended by striking 
out “ ss. 397 and 511." and substituting “s. 
395 ."—Ql'ern V, KooNEEf 7 W. R. 48. 
Jackson and Glover. JJ. Afar. 25, 1867.] 
The evidence uf an approver, for whose 
appearance at ihv trial there was not the 
slightest reason, and the mere fact that in the 
houses of each of the four pri>uners only 
one article of the stolen property was found, 
was held insufficient, under the clrrumstanccs 
of this case, where the best W'itne&ses were 
not examined, to support a cont Iction uf the 
prisoners on a charge of dacoity.r. 
Ram Sagar, 8 W. R. 57. J.och and Seton- 
Karr, Jj. Aug. 5, 1867.J 

A SENTENCE of 14 years' imprisonment 
cannot be passed for dacoity under s. 395 of 
the Penal Code.— Queen v . Hakoo Rujwar, 
13 W. R. 27. [Bayley and Glover, jJ. Feb. 
14, 1870.] 

The practice of dividing the facts whu h 
constitute the parts of one offence into several 
minor offences condemned. A person con¬ 
victed of dneoity under s. 395, renal Code, 
cannot be convicted also of dishonestly re¬ 
ceiving stolen property under s. 411. or of 
receiving ictolen property tfansferred by com* 
mission of dacoity under s. 412. when there 
is no evidence of the commission. Mode of 
treating the confession of prisoners as evi¬ 
dence in a case of receiving stolen property 
pointed out.—QuEBN v. Smamabut Sheikh, 

13 W. R. 42. [Norman, Offg. C J., and 
Bayley, J, Mar. 8. 1870.] 

Merely being seen getting on board a 
boat with four persons who have on their own 
admissions be^ convicted of belonging to 
R gang Off dacoits, is not sufficient evidence 
a^nst those so seen. To make an admi»* 
ston of guilty knowledge of the means by 
which iQoney supposed to have been ac<|uir6a 
by dacoity was obtained^ evidence under s. 


150 of the Code of Criminal Prooadiwe (Act 
XXV. of 1861), corretpondiag with »»26 of 
the Evidence Act ( 1 . of 1872^1 H mtint bo 
shown that the admission was antooedant to 
the discovery of the money.— Qoukn v« Ka- 
MAL Fukeer, 17 W. R- 50. [Couch, C.J., 
and Ainslie, j. April 15, 1872.] 

In this case the charge was orMnally one 
of dacoity under s. 395, Penal Code, and the 
proceedings were first conducted under ch. 

18 of the Code of Criminal Procedare (Act X» 
of 1872); but during the progress of the case 
the charge under s. 395 was Tost sight (d, and 
the accused were put on their derance on a, 
charge of being members of an unlawful as¬ 
sembly under s. 143, Penal Code, and the pro* 
ceedings were continued under cb. 17 of the 
Procedure Code (or ch. ai of the new Pro¬ 
cedure Code) in a summary way. Held that, 
had the complaint been one under s. 143, 
EVnal Code, the Magistrate could, under s. 
222, Cudu of Criminal Procedure (Act X uf 
1872J. have tried it in a summary manner un¬ 
der ch. 17 (or ch. 21 uf the new Code); but. as 
the complaint was of a charge of dacoity 
under s. 395, the Magistrate no jurisdic¬ 
tion to try the rase in a summary manner, 
but should have inquired into it in a regular 
manner under rh. 18 tor ch. 32 of the new 
Code).— Dwarkanath MozoomoaRv. Nalu 
Da.ss, 21 W. R. 89. [Kemp and Birrh, JJ. 
April 20, 1874 [ 

A AND B were committed for trial, the for¬ 
mer for dacoity under s. J95 of the Penal 
Code, and the latter under s, 412 for receiv¬ 
ing stolen property, knowing it to bt‘ such. 
A made two confessions, <ind in both he 
stated he had handiNl over to B some pieces 
of gold and silver stolen at the d^otty. 
When B was arrested, a gold ring and a 
silver wristlet were found in his possession. 
At the trial, A pleaded guilty, and B claimed 
to be tried. A goldsmith deposed that he 
had made the ring and wristlet found With B 
uut of pieces of gold and silver given to him 
for the purpo.se by B. On this evidence and 
on the rontessiuns made by A, the Sessions 
Judge convicted B. On appeal to the High 
Court, held that. A and B not having been 
tried jointly for the .'satnr offence, (he confes¬ 
sion of A was inadmissible as evidence 
again «t B. There was, therefore, noevidenoe 
of the identity of the goods stolen at the 
dacoity with those found in B's poaseMion, 
and the case against him failed. Conviction 
quashed — Emeresui e. Bala PaTel, 1 . L. K.* 

5 Bom. 63. [Westropp* CJ « 2nd Melvtlii J. 
April 7, 1880.] 

Where a large body of Hindus, acting in 
concert, and apMwentfy under the inftuenoe 
of reltgiotts fealing, attacked c er tai n llabo- 
medans who wcea driving cattle along a ptib- 
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Ib «omI| and foretbl; deprived them of the 
pOieewioA of wch cattle under circumstances 
wliiek did not indicate any intention of tseb- 
tequcady reatoring atich rattle to their Liwfiil 
owners, hM that the offence of which the 
Hindus were guilty wab dacotty under s. 395 
of the Penal Code, and not merely riot.— 
Qurkn-Khpkf.ss r. Ram Bakan, [. L. R , 15 
AIKJI99. (Edge, C.f., and Burkitt and A>k- 
man,jJ. July 14,1893 ^ 

In order to support a ronvirtion under s. 
396 of the Penal Code, it i.s nci'essary to 
establish, not only that the person accused 
under that Mction was com nutting daroity 
conjointly with others, but it must be shown 
that the murder was committed in his pre- 
sence. Hence, where certain persons were 
shown to have been conrerTM-d in a dacoity 
inthecoursc of which murder was comnutUMi, 
but it was not shown that they were in thr 
house in which thedaroity wms coniniitii d .it 
the time the murder tuok place, and th* 
evidence, if anything, pointed to ,1 cunCMry 
conctusiem, it wjs held (hat (he a* c>jv4^>d could 
not prup^^rly be Couvic'ltid nijih r ^ 3<yj hut 
only under s, 395 of the IVn.il Code — 
(}UKKN-KMJ*Kl£bS V. rMKAU SiSi.H 1 i. K , 
It; Ail. 4J7. 'Knox ;iiid Ula:r, ]J. June jo. 

1894.J 

Tam persons wem^ committ«‘d to :i S<*s- 
sions Court charged with oiu mvs under 
the Penal Code, 395. uml Mjnn- 
of them were aKu charged with offrm i-s nn- 
der s 4.13. One of the accused h.id m.idi' a 


ESkv3^ 

t 

cotifessionat statement Mart the Magistrate, 
who rec:orded it, but did not make on It n 
memorandum to the efFert stated in the Cti- 
minal Procedure Code, s. 164, and did not 
admit it in evidence for the reasons that the 
acnised was produced from the custody of 
the police in which he had been detained for 
five days, and there was a proposal on the 
part of the police to treat him as an approv¬ 
er. It appeared that a perusal of the pveli- 
minary register would have shown tlui^ the 
accused were either guilty under s. 39$, Or 
not guilty under 395 at all. The accused 
were tried by the Sessions judge with a ju^« 
The confessional statement was not adaut- 
ted in evidence. The jury found the accused 
not guilty of dacoiiY, but the Judge, disagree¬ 
ing with the verdict, referred the case to the 
High Court under the Criminal Procedure 
Code. s. 307 that the procedure 

.idopwil by the Judge was wrong, and that 
hr should hive tried the accused with the ltd 
fd a^'*vS’'ors under the IVna! Code, s. 39^ i 
that the judge should have enquired, un- 
drr the Criminal Prm*eduiv Code, s. 533 » 
whether the coidessional statement had b«n 
duly m.ide : and ■ that, under the circum- 
sMncL-s the High Court should determine on 
the evitirnci* un record, after giving due 
Wright to the opinions of the Judge and the 
jury whether the an used were guilty under 
> —yUhKS-K m CHESS V. A NO A Valavam, 

I. i.. R., 22 Mad 15. ^Collins. C.j^ and 
Becson, J. M ir. 31. April 14, l898._‘ 


890 . If any one dt five or more persons, who are conjointly committing 
^ , , dacfMiv, commits murder in so committing dacotty^ Wanant. 

Dtcwtywth murder. every'one of ll.ose person, shall be pumshecl 

death, or transportation for life, or rigorous impris:3nmcm for a term which may 
exteod to ten years, and shall also he liable to fine. 


EvbRV person, whether within ur withoui 
the Presidency.tuwns, aware oi the I'um* 
miidiion of, or of the latcntiuri oi any other 
person to commit, any offence punidiablv uii' 
der s. 396 of the l^nal CiMc, sh.^ll fuithwith 
give information tu the nc.-ovst Magcitratv or 
police-offiocr of such commission or inten¬ 
tion.-—C rim. PRLI. CuttK I Act of 18981. 
s. 44. 

Ip the art by which death is cau&id dcH s 
not in rtarlf conaftitutv thr crime of murder. >! 
d 4 Mai oo( ronstitiUe murder, beraust; it i^' 
toupled with djw'oitv- — r. R\m- 

COOMarChcnu, 1 Ind. jtir. U S. loK. Su-er. 
Sefon-Karr, and Jsrksoo, JI. Nov. 17, i 86 j. • 
Iv a person rooccrncd in a tiiroity iinin. 
teniiowly commits murder, he is liable to 

S nntelnnafit onder s. 396 of the Penal Code, 
at be caanot be separately convu-ted of 
murdor un^ %, 30a, and uf committing 


dacdity umUr s 395 —Qvekn t*. Rughoo, 
W. R, (Jap., 18(14. ju. [Loch and Jackson. J 
M.iy 3. t8(>4.; 

Tuv case of a prisonur who. after having 
comiiutird d.uvity attended with morder. 
.-ihscondul to lilujotan. On ihc annexation 
tif the Bhoot.in Docvirs by the British Gov¬ 
ernment. he WA'i arrested, and. after convir- 
(ion, senicnctxl to transportation for life 
—yi'KiN r. Roop.\. 2 W. R. 49. i^Giover, J# 
Mar. Si, 1865 ■ 

Is order 10 support a conviction under *. 
396 of the Hi-iul Code, it is nereiwary to 
eMablish, not only that the pmon accuMd 
under that wetioh waa committing dacDity 
conjointly with others, but it must be shown 
that the murder was committed in hia pie- 
s-enre. Hvni*c, where certain persons ww 
shown to have been coocemed in a dacoity 
in I he course of which murder was commit* 


i *81 J 
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CtoTSe*. 

OntnlnVlr* 

Wafiutt. 

NotbaiUMc. 

Notconp. 


tpd, but it wiu not shown that they were in the 
house in which the dacoity was committed at 
the time the murder took place, and the evi- 
denoe, if anything, pointed to a contrary con¬ 
clusion, it was held that the accused could 
not properly be convicted under s. 396, but 
only under s. 395 of the Penal Code.— 
QiTBBN-EnPRKSS «. CmRAO SiNCtH, 1 , L R., 
j 6 All. 437. rtCnux and Blair, JJ. June uu, 
t 99 ^J 

WiisN, in the commission ot a daroity, 
murder is committed, it matters not whether 
the particular dacoit charged under s, 396 ot 
Act XLV. of 1S60 was inside the house 
where the dacoity is committed or outside 
the house, or whether the murder was com¬ 
mitted inside or outside the house, so long 
only as the murder was committed in the 
commission of that daroity. 

V. Vmrait Sinjik \ I. L. R., 16 All. 437 ^ distin¬ 
guished.—Q usex-Emi'kess t>. Tiij.\, !. I.. k., 
ty AIL 86. '.Edge, C.). and B.inrrjis’. { 
Jbb. n, it 59 S.j 

Tbn persons were rommifted to a .Sf:s> 
sions Court r hargisj w‘it h uffenrc'i \i rider 
the PenaJ Code, ss 395, 3-/) nnd Mjmr 
of them were also charged u-iih offences !«- 
der s. 412. One of the acrused had madi* a 
confessional statement betore the Maglsrraie. 
who recordr^l it. but did not make on v*- a 
memorandum to the effect m the Ci 
minal Procedure Cixle. s. r(>4 and did m >t 
admit it in evidence for the rensiins thd ihr 
accused was produred from llie ru>rtKK <•; 
the police tn which he had bc^*n detLiiniHl for 
five days, and (here wvis a prifpo^aJ on Liir 
part of the police to treat him an - 

er. It appeared fhrtt a pcn^vtl of thf pri U- 
minary registi*r would hav‘ dumn ! In, 
accus^ were either guiliy undt*! •* 3*^). t,»r 
not guilty under s 395 ;il all The aciMi-. -d 
were tried by the Sessions Judge with a wiry. 
The confessional statement w.is not adrn.t- 
ted in evidence. The jurj found the art used 
not guilty of dacoity, but the [udge. diAagre«‘- 


ing with the verdict, referred the cm Id the 
High Court under the CtittM Prmdm 
Code, s. 307. HM (I) that the proeedm 
adopted by the Judge was wrong, and that 
he should have tried t he accused with the idd 
of assessors under the Penal Code, Ui 39 ^» 
(2) that the Judge should have eimulred, nn- 
der the Criminal Procedure Code, s. 533, 
whether the confessiimal statement had bwn 
duly made; and (3) that, under the circum¬ 
stances, the High Court should detennineon 
the evideiu'c on record, after giving due 
weight to the opinions of the Judge and the 
jury, whether the accused were guihy undtr 
A. 395.—yUKJSN-h'MPRKSS V. AtiOJi VaLAVAN, 

1. L. R., J2 Mad. 15. rCollins, CJ*. and 
Ucnsoii. J. Mar. 31/April 14, 

Accti.t. \.ST was convicted and sentenced 
to transportation lor hiV on a charge of da¬ 
roity. The must maicrin! evidence for the 
proscrntiun w.is the statement, iD the nature 
of a dying declaration nude to the Jamadar 
td polliv hv tMic Kakiria Shinipi, who received 
wounds during rhr dn«‘i»ty and who bc- 
furr the (fid romuK’mxd The As.sisCant 
Surgi'On, who m idr fhe Afsi*mariem cxami- 
iintiun on thr dss'cas^sl was not called, being 
mt Irate, hiii (hr Civd Surgeon, on a penisal 
ot thr no*rs left b) the Assistant Surgeon, 
giVf' cvjdriic*' th;i? the cause of death of the 
dccra^t'd wis aggravated by a stab. 

In the not I‘A liiemsrlvts no catise of death 
was guen. nnd theri- was no evidence as to 
how the pncumoTiu wa^ aggravated. No ex¬ 
planation wMs given as to how the opinion 
was i\,rnu*d ih.u the pneumonia was aggra- 
v.ucd by the !ii)urv, anJ there was nuthiug in 
the Mutes to support <: fteld that the Malc- 
mrnt of t hr dccrascd ought not to have becd 
;ultii:Ett‘d M\ rvidcncf itt the abM^ncv of evi- 
drmv to siiow th.it h .» death was caused or 
.11 rcl-r itcd hv ihc wtnirids received at the 
dacutty. or that the tU^'Otty was the transac¬ 
tion which rrsiillcd in his dnath.-^IweBBA- 
TKix T. Rcura. I. L. R., 25 Born. 45 (,Pai* 
suns and Raiudc, ||. Aprd lo, I 9 <> 0.3 


897 . If, at the trm: of cotnm'ttiiig robbery or ilAcouy, the offeacler tim 

Robbery or daroity, with deadly weapon, or causes gtievous hurt to kny 

atmpt 10 cause death or p- r.«on, or aitempcs to cause dcatii or grievous hurt to 
grievous art. person, the tmprtsoniiieiit wtth winch such offen¬ 

der shall be punished shall not Ik- Ic>.s llian seven years. 


Evbrv pernon. whether within or without 
the Pre»iacncy-towM>i, aware of the cum- 
mitfioD of, or^of the inKentiun of any other 
periion to commit, any offence punishable 
u^ s. 397 at the IVnaJ Code, rth^iJl forth¬ 
with give intormation to the nearest M.igis- 
trate or police-officer of .such commission 
or inteniton.—C riw Pro. Coon f Ai't V. <it 
>898). S.44. 


Thkkt with violence is robbery. A eon- 
virtion under s 397 of the Perm Code tv 
ci|uaify goo<l, whether the number of thieves 
W fivf or under,—ycKB?< v. DWAXitA Anbbb, 
2 W. K. 49. fifovcff', J. Mar.gr, 1A65.] 

WitRM grievoux hurt hi lOflietad irfth B 
deadly weapon by one of Urn men armed whll 
such weapons .'tnd engaged in dBTOily^ all Hie 
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meO'WB Uiible to the minimum punishtnent 
MnriM by 8, 397 of the Pcaal Code.—4 
W- HiCr. L. I, [No. 855, Aug, 2d, iWsJ 

S- 5* 1 ^ ^be Pe&al Code does not apply to 
a 8880 of daijoity. Where a prKwner was 
fqiwd gtaity of an attempt at dacoity under 
that section, and of causing grievous) hurt in 
iucb atttmtpl under ». 397, and a sentenre of 
thfOB ytoKTi* rigorou.s imprisonment was 
passed on him, the finding was amended by 
Milking out •' S 4 . J 97 and 5 M ‘ and substittit. 
wg " f. 39S-‘’—QIJKE.N r. Kooneb, 7 W. R. 
^ [Jackson and Clover, JJ. Mar. 25,1867.’ 
Referred to in Quten-Empres^ v. Benif I. L. 

*3 All. 78, infra^ 

l/NOBK s. 397, it is only ihr offender ac¬ 
tually causing grievous hurl who js liable to 
the enhanced punishment —Mad. H.C. Rul. 
Mar, fS, 1868. 

A jfl'tKtMBST-DKeTCJK, who'll' s^.inding rropt 
were altnrhed. harvrslrd thmi ulnlo the at- 
tarhment was in force, anti w,<s convirtisi of 
theft. //Wrf that the art, used was not guilty of 
theft, but of the offtnce of di&hone^tly renjov. 


ing the property under the Penal Code, 8^ 4 ^ 
Per Benson J.—Theoffenoewasalso^imiud 
misappropriation within the meaniof pf the 
Indian Penal Code, s. 4O3.—QucEN-EMPWlMa 
V, Obavva, L L. Rm 22 Mad; 151. [DsvIm 
and Benson, JJ. S^. i 3 t 1898.1 

Held that the words “ such offender " in 1. 
397 of the Indian Penal Code, indude any 
erson taking part in the dacoity who, though 
e mjy not himself have struck the blow 
causing the grievous hurt, isneverthelesalhu 
ble for the ac't by reason of s. 34 of the Code. 
—Qubbn-Emprkss V. Mahabik Tiwabi, I. 
1 . R, 2i All. 263. [Strachey. CJ. Mar. 
23. 1899.] 

Wnb'BK several persons were found eftdea- 
vuurtngto break into a house, and some of 
thLM), being armed, used violence, but only 
m attempting tu es4'ape being arrested, it was 
hfl i that they cuuld nut properly be convict¬ 
ed under s. 397 read with s. 511 of the In- 
du'in rVnal Code. Queen v. Kt>tntee (7 W. R. 
48 referred to.—ycEEN’-EMPHESS *, BbNi, 
I. L R., 23 All- 7S. _ Henderson, J. July 
25 1900_ 


898 . If, at the time of attempting to (.ommit robl.»ery or dacoUy, the offeii- Cuof Sm, 
Attempt to commit rtiU^rv tier is armeil any deadly weapon, the imprison-vvSnamt^ 
menl with which such offender shall be punished jjgthtiiaMe, 
shall noi be less than seven years. 


ur dacoity when atmed with 
dnadiy weapon. 


Kvieav per^n, wb<*!hcr nithirs or u it bout wiih give inform^ition 10 the nearest Magia- 
the Preeidt^nrydowns ;)w.iri' of the Com- tr.i'e or polirr-offirer ot such lommission or 
mission of, or of the intention of :iny ulher mti niion.—C kim. Pko. Cook lAct V. of 
person to rommit, any offtme punishable 1S981, 44. 

under *. 399 of the iVnai Cude, shall forth' 


89 d. Whoever, makes any preparation for conQmaiing dacoity shall be OfMo* 
Making preparation tu puntried with r«};orous imprisonment for a term 
cemnui d^ity. whicli Jnay extend 10 ten years, and shall alto be 

liable 10 fine. 

Everv person, whether within or without Cmm. Pko Coi»e (Act of 1S98), s. 44. 
the Presidency'towny .1 ware m the runMnio- I’sDbK the IVn.d Code, preparatiof) to 
siofi of, cr of tne iruenliuit of atj\ other per-un romuiit an offcitrc is punishable only when 
to conwiil, any offtner luitush.d^lc under tbr projvtMlion wasto eummit tiacoity. Pr®- 
399^ the Pena}Ctnlr, shall fi^ribwicli givi- iri' jMr.it.un lo eumintt any other offence, such 
formation to the marrst Magisuateor pulu e- .is h<iusc-1>ri:aking or rubbery, is not an 
ofScer of 8ttch commi'^sion or intention -- offemv.—K po. r. 3 I^nj. Rcc. 43. 

400 i Whoever, at any lime after the passing of this Act, shall belong to a 
PuabkiMOt for belonging of persons associated for the parpoK of habi- 

to a gang of dacoits. tually committing dacoity, shall be punished wifit 

Iran^iortation for lite, or with rigorous imprisonment for a term which may 
eatead 10 ten years, and slull also be liable to fine. 

Mgsitv being seen getting on board a boat gang of dacoUs, is not sufficicat evidence 
wUfi tour persons who have on their own against (hose so seen. To make an admis- 
admindffga born cvnvjctiid of belonging to a sion of guilty knowled^ of tha meanv by 

{ 4«3 ] 
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wfaich mpMy supposed to have been acquired 
dacoity- wasobtained) evidence under s. 26 
el Act 1. of 1872, it must be shown that the 
admission was antecedent to the discovery of 
the money.— Quben e. Kamal FirKEKR, 17 
W. R. 50. [Couch, C.J., and Ainslie. J. 
April 15, 1873.] 

It is necessary, in order to establish a 
charge under s. 400, Penal Code, that the 
proseciitjon should mahe out that there existed 
at the time specified a gang of persons as¬ 
sociated together for the purpose of habitually 


committing dacoity. and that tkie aectiaod 
was one of thegang.— QuBlN v. MooKTAIUM 
Sirdar, 23 W, R. 18, [Phear and Ainalle, 
JJ. Jan. 13, 1875. J 

For supporting .1 conviction under 9. 400 
of the penal Code (Act X LV. of i860}] evl* 
denre ought to be given of the existencse of 
a gang of persons, cd their association and 
such association for the purpose of habitu¬ 
ally committing dacoity and robbOT.— Em- 
raVss p. Na£i.\ Ki'Mak Patnaik, i C. W, N- 
146. [^Ghosc and Gordon, jj* Jan. 15, 
1897.] 


Cl* ef 5 es* 

CofUlsBblc. 
Wurant. 
Not bailable. 
NotcAiap* 


401> Whoever, at any time after the passing of this Act, shall belong 
PttiiiBhmcnt for belonging any wandering or other gang of persons associated 
to gang of thieves. for the purpose of habitually committing theft or 

robbery, and not being a gang of thug.s or dacoits, shall be punished with 
rigorous imprisonment for a term which may extend to seven years, and shall 
also be liable to fine. 


Ditto. 


It is ao offence under s. 401 lu belong to 
any wandering or other gang of person 1 as¬ 
sociated for the purpose of habitually 
mitting theft or robbery, but it is net siifHoient 
to support a conviction under that sn'tion. 
that the accused should he proved to Ik; sim¬ 
ply a member of a robber-tribe . it should .ilfO 
be shown that he actually consorted with 
persons who were themselves associated for 
the purpose of habitually committing theft or 
robbery,—P sera i\ Cros^N, Panj. Rue., No 
07 of i86p. 

In the trial of prisoners fur the offence of 
belonging to a gang of persons assocTa+cd 
for the purpose of hab'tually comirnuing theft 
or roblwry fs. 401, Penal Code;, ihf J»tdg«- 
should, in his charge, put clearly to the jury 
(0 the necessity of proof of association ; i- 
the need of proving that that ass'(Kri:ilion was 
for the purpose of habitual and that 

the habit is to be proved by an aggn*gate uf 
acts.'^/ff re Shriram VxNK<T\stMi,6 Mad. 
H. C R. 120. _Holloway and Kinrlersh-y, 

JJ. Feb. 31 , 1871._ 

To sustain a conviction on a charge iindiT 
s. 401, there must be ^isli proof of asso¬ 
ciation, and (2nd; proof that rhe association 
was for the purpose of habitual theft, and 
that habit should be proved by an aggregate 
of act*. Where, therefore, the accused were 
arrfisted together in one village, and there was 


no doubt that c.wh uf the accused had in- 
tlividiially rurnniitted th<*ft or robbery, but it 
vva.s not shown that there had bwn any 
as^oci.ition among the accused for the pur¬ 
port; of committing I hr ft cr robbery, much less 
for thf* pLir|i(>se of htibitunUy committing such 
offcnrc'i Ac/(/ lhat the conviction under 
s. 401 was not sustainable.—A rridi «. Em- 
rntss. Pan) Rec . No. 9 of 1880. 

Tiih character of the accused not being a 
faci ‘.T\ issue in the offence uf belonging to a 
gang of {K’rsons as.suc}at<*d for the purpose of 
haSitualiy rommitting thrfi, punishable un¬ 
der s. 4or of fhe Penal Code, evidence of bad 
rharactiT or reputation of the accused is in¬ 
admissible for the purpose of proving the 
rummisMun of that offence. Whore It was 
proved that certain j>rr*ons were foond to¬ 
gether .at some distance from ihcir bous^ 
that I hey were all intimately connected with 
one another and were in the habit of visiting 
jneliit together, that one of them was Arrested 
in the act uf picking a pocket and that when 
they were arrested many of them gave false 
names and false addresses tfeid they could 
not be convicted under s. 401 of the Penal 
Q;de. there being no proof that they beion||^ 
to a gang of persons ast»ociated for the Mr- 
pose of habitually romniittiPg theft.—M am- 
Kl>kA PaSI V. QUBEN-EMPRlSaSt 1 . U R., 2 ? 
Cal. 139. [ Prinsep ^nd Hill, jj. Ang* 7, 
1899' 


402. Whoever, at any time after the passing of this Act, shall be one of 
AsambliBe (or pur{HMe o( hve or more persons assembled for the purpoee of 
nmnittiBs ^coity, committing dacoity, shall be punished with riratoas 

ttnprisonment for a term which may extend to seven years, and shut abo 
be liable to fine. 
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EVUT Mnon, whether within or w)tliont 
the fteiifleiic]r 4 owtts, aware of the com- 
tnlsaien of, or of the intention of any other 
|Kraon to commit, any ofTence punishable un¬ 
der a, 402 of the Penu Code, shall forthwith 
gire laiorroalion to the nearest Magistrate or 
I polioe-oflicer of such commission or inten- 
tioA.--CRiM* Pro. Code (Act V. of 1898), 
s« 44 < 

Casb of an unlawful assembly, the members 
of which were held guilty of an offence 
under s. 40a of the Penal Code on their own 
admission that they not only knew that the 
assembly was an assembly for the purpose of 
committing dacoity, but also that all the 
persoDs (including themselves) ronstituting 
the assembly lived on the proceeds of daroity, 
and had no other means of living.—Q uern 


V. KinoraKawar,7W.R«6i. tHdbliou«ie» 
J. April JO. 1867.] 

Several persons were found at 11 o'clock 
at night on a road just out^de the city of 
Agra, all carrying arms (guns and swms) 
concealed under their clothes. N one of tbem 
had a licen.se to carry arms, and none of them 
could give any reasonable explanation of his 
presence at the spot under the particular cir¬ 
cumstances. Held that these persons were 
rightly convicted under s. 403 of the Indian 
Penal Code of assembling together with intent 
to commit dacoity. The Deputy Legal Re^ 
mcmbrancer v, Karuna BaistoH (I. L. R., 23 
Cal. 1^4)1 Balmakand Ram v. Ghansam Ram 
(1 L R., 22CaI. J91), and Queen-Empress v. 
Papa Sani (I. L. R., 23 Mad. 159) referred to. 
—Qi'krn-Empress r. Biiolu. 1 . L R.,33 AD. 
124. ' Knox and Burkitt, JJ. Dec. 21,1900.] 


0/ Crimiml Afisappropriation of Proptriy\ 

408 * Whoever dishonestly misappropriates or converts to his own uacAnyMagw 
Diihoiiest RumppropHation any moveible property shall be punished with im- wmnt. 
vf property. prisonment of cither description for a term which 

may extend to two years, or with fine, or with both. 

Hlusitatxcm. 

(a.) A takes property belonging to Z out of Z's possession, in good faith, belteviog, 
at the time when he takes it, that the property belongs to himself, A is not guil^ 
of theft: but if A, after di^covciing hib mistake, dishonestly appropriates the property to 
k bis own use, he is guilty of on offence under this section. 

(^) A, being on friendly terms with Z, geos into Z’s library in Z*s absence, and 
lakes away a book without Z's express consent. Here, if A was under the impressioa 
that be had Z’s implied consent to take the book for the purpose of reading it, A has not 
committed theft. But if A afterwards aclls the book for his own benefit, he is guilty of an 
ofttnet under this section. 

(r.) A and B being joint-owners of a horse, A lakes the horse out of B's posiessioD, 
intending to use it. Here, as A has a right to use the horse, he does not dishonestly 
misappropriate it. But, if A sells the horse, and appropnatrb the whole proceeds to bis 
own UM, he is guilty cf an offence under this section. 

JLxpldmhon /. —A dishonest misappropriation for a time only is a misap¬ 
propriation within the meaning of this section. 

A finds Government promissory note belonging to Z, bearing a blank eni^aement. 

A, knowing that the note belongs to Z, pledges it with a banker as a security Wa loaii« 
intending nt a futnre limf to restore si to Z. A has committed no onnnce under 
this section. 

ExplamUion 2 .—A persrni who finds property not in the popession of any 
other person, «nd t&hes such propertv for the purpose of protecting it for, or of 
reitoriitg ft to, the owner, does not Uke or misappropriate it dishonestly, and is 

r . 

■, » ft, f «m ln£ rh^ge ttudct 8.4C3. ** •• '>«*' ^odt e( Crmiaai Piece- 

^darefAetV.nf 1898). 


I 485 1 



OFejSi^CES AGAINST PkVP£NTy. 




iCmjm. J0/4i 


Mt guilty of an offence; but he is guilty erf the offence above deffaed ff he 
iqiq>ropriates it to bis own use, when he knows or has the means of discover^ 
^ owner, or before he has used reasonable means to discover and give notice 
to the owner, and has kept the property a reasonable time to enable the owner to 
chdm it. 

What are reasonable means, or whal is a reasonable time, in such a case, 
is a question of fact. 

It is not necessarj that the finder should know who is the owner <A the 
prq[)ert7, or that any particular person is the owner of it; it is sufficient if, at the 
time of appropriating it, he does not believe it to bo his own property, Of 
in good faith believes that the real owner cannot be found. 


/iiustratiffns. 

(«,) A finds a rupee on the high read, not knowing to whom the rupee belongs. A 
picks Qp the rupee. Here A has noi committed the offence defined in this secitoa. 

A finds a letter on the road, containing a bank-note. From the direction and 
contents of the letter he learns to whom the note belongs. He appropriates the note. 
He is guilty of sn offence under this section. 

(r.) A finds a cheque payable to bearer. Hu can form no conjecture as to the person 
irho has lost the cheque. But the name of the person who has drawn the Cheque 
appears. A knows that this person can direct him tu the person in whose favour 
the cheque was drawn. A appropiiatea the cheque without attempting to discover the 
owner. He is guilty of an ofieoce under this section. 

(d.) A sees Z drop his purse with money in it. A picks up the purse with the 
intention of restoring it to Z, but afterwards appropriates it to hts own use. A has 
committed an offence under this section. 

(e.) A finds a purse with money, not knowing to whom it belongs ; he alierwards dis¬ 
covers that it belongs to Z, and appropriates it to his own use. A is guilty of an 
offeace under this section. 

(/*.) A finds a valuable nng» not knowing to whom it twlongs. A sells It Immedi¬ 
ately without attempting to discover the owner. A is guilty of an offence nodef this 
section. 


A, THE male managing memVier of n joint 
Hindu family, removed an iron-s'if*', the pro¬ 
perty of the joint esktatr, but cont.'iinuig pro¬ 
perties which exclusively belonged to the 
other members of the family, from ihfi pos. 
session of the latter, without their ronsent. 
//M that A, by removing the iron-.'wife, did 
not commit theft or any other offence, but 
be was guilty of criminal misappropriation 
if, on discovering the contents of the iron- 
safe to be piopertir.-s belonging to others, he 
retained those properties and attempted to 
appropriate them — In the Mattee ok Koo- 
MAR {ocffkDRoNATH Rov.Shomc's Rep. 31, 

The mere fart that the prosecution gave 
the prisoner time to make out hisarruunts, 
and pay the baUnre due. docs not vitiate a 
conviction for dishonest misappropHation. or 
show that thr matter is one for the Civil 
Courts only.— Ih rg SaEtKART BfSWAS, J? W. 
R. [Maepherson. J. Mar. 24, i866.j 

To bring a prisoner within a* 403 of the 
Penal Code there must be actual conversion 


of the thing apprupruted to the prisoner’s emm 
usi' Where, (hcrcforc, the acetined found a 
thing, and merely ivt.-iined it in his possession. 

he was acquitted of criminal misa|Wopria- 
lion under the sertinn referred to.—QVKEnf v. 
Abhool, 10 W. R, 21 'Loch and Giovor, JJ, 
July 27. 1868] 

A sk.kvant, who retains in his hands mon<^ 
which he was authorized to collei'ti and wkkvi 
he did rollu't. from the debtor of his master^ 
because money is due to him as wimSi Is 
guilty of rriminal misappropriatiou.—yuSEN 
e. BfSEE.H9i.'H Rov, It W. R. 51. [jadcKHl 
and Mxrkby, JJ. May 13, 

In a rose in which tb« acCttSfid Is ckarfud 
with having dishonestly aapropHated pro¬ 
perty under a. 403 of the noal Code, the 
charge should specify the person to whoia tftui 
property belonged. Wh^e the aecnend Is 
Interested in the property jointly wHh Otheni, 
he » not necessarily gultty^of R ciindnil act 
if hetakesposMNudonof tt. awdffiinneesof it. 
-^Queen s. VAMBVmt CMtfim CHWIttlt* 
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tturIVf 14 W. R* 13. [Phw ud Mitfceri JJ. 

tSTO.] 

WhOX nnoiMj is paid to a person by mia- 
Uikiti «»d tnch person, either at the time of 
the receipt of the money, or at any time 
subsequent]/ before its rdTund, discovers the 
mistue, and determines to appropriate the 
money* he is guilty of criminal misappropri> 
ntion, but he is not guilty of cheating — 
QunaM V. Shamsuhukr, 2 N.-W. P. 475. 
[^Turner, J. Dec. 17, 1870.] 

1 IP it be the duty of the agent of a land¬ 
holder to keep the CQl]ection.s hu makes for 
his master separate from his own moneys, 
expending thereout moneys on his master's 
behalf, and handing over the balance to his 
master, and If he, in brcMch of his trust, con¬ 
verts the money to his own uve, he is amen¬ 
able to a criminal prosecution And where a 
landowner permits the agent to mix the roller- 
tions with his own moneys, if the agi^nt 
applies the money so rollecteil To his oun 
use fraudulently and dishonestly, and faKitk^s 
the arc'ouiit, so as to conceal hi^ fraud, there 
is evidence of a cruninal uusapprupriaiion.-^ 
Qi'Kkn V. Kambkm Hi x. 3 N.-W. P. 30. 
[1‘uriwr, J. Feb. 7, 1871.“; 

This was considered ii> he a mattpr of trade 
between the prosecutrix and the prisoner. \^ho 
took Cfsrtain hides from the former, hut refus¬ 
ed to pay for them, and was held not gtnlty of 
dishonest misappropriatian under s. 403 of 
the Penal Code.—yi litN c. 00*^ srrw Mot>- 
CJisX, 17 W. R. II. _Krmp and |jckson. JJ. 
Feb. 3, 1872.'* 

A veasOM was convlrtwl .md sentenn'd 

under 9. 411 of the Pen.1I Code for dishonest¬ 
ly receiving a bull, knowing the same tu have 
ooitn fTiminally misappropriated. It was found 
that, at the time of the allcgi^i inis.'ippropria- 
tion. the bull had been sc-t at large hy some 
Hindu, in aoH^rdance with Huulti religious 
usage, At the time of |>erforniing funeral 
ceremonies. Hfil that the bull was not, at 
the time of the allcgi'd misappropriation, 
‘*pfopef1y" within the meaning of the Penal 
Code, inasmuch as, not only was it not the 
Hubjecl of ownership by any person, but the 
original owner had surrendert^ all his rights 
as u* proprietor, that it w^ls therefore ttuiltus 
and incapable of larceny being 
eommitted m respect of it. and thiXt the con¬ 
viction must be set aside. —Qi kln-Empress 
V. Bajiuhv, i. L. Rm 8 All. 51. i^Slraight, J. 
Dec. 7,1685.1 Followed in Romt^k Ckunder 
Smmyrnl v. iiirH Mondai, I. L. R., i7CaL 

A SOIL dedicsted to an idol, and allowed to 
voam id hcftn. »» not/cm hesiia. and there¬ 
in m nnfifna. but, prirnd fwit, ihctrustr^ 
the temples where the idol is worshipped, 


1 

has the rights and liabilities attaching to kai 
ownership.—Ouaair«£MaRias v. Nacla, 1. 
L K,, 11 Mao. 145. [Muttusami Ayyar and 
Bran^, J]. Sep. r3,1887.] Referred to and 
comment^ on in Homesh Chund^r Sannyml 
V. Him Mondal, I. L. R., 17 Cal. Ssa* infra. 

Fish in a public river cannot be said to 
be property in the possession of the pmon 
who may have the tishery right, and the in¬ 
fringement of that right IS not theft under a. 
378 of the Penal C^e. The accused was 
charged with unlawfully taking fish along with 
some eleven others in a public river, the right 
of fishing in which had been let out by the 
Govtrrnmerit to the complainant, and the lower 
Court, amongst other offences, convicted 
them of therft, criminal misappropriation, mis¬ 
chief, iriniinal trespass, and unlawful assem- 
bly Held that the conviction was wrong, 
:md that no ofitmee liad been committed.— 
Hhaoik\m Domk V. Abak Uomr, I. L. R., 
Norris rind Ghose, JJ. j.in. 

24^ 

K WAS a Government servant, whose duty 
it w.l-y 10 receive certain money.s, and to pay 
them inio the treasury on receipt. He admit¬ 
ted that he had retained two sums of money 
in his possession for several months, when 
fearing detection he paid them into the trea¬ 
sury, leaking a f.aUe entry at the time in his 
booths with a view to .avert suspicion. Hia 
expianation as to his reason for retaining the 
monty was nut credited by the Magistrate* 
uhu con\jrled him of criminal misapproprU 
atmn 'iiider s. 403 of the Penal Code. Held 
that the conviction wa's right.— Queen-Em- 
TRhikS Ramakki.shna, 1. L. R., 12 Mad. 
49 Wilkinson and Shephard, JJ. Sop. 11, 
18SS.J 

Tiik word ** object * in s. 295 of the Penal 
Code <loes not include animate objects, A 
bull dedicated and set at large at the tradka 
of n Hindu in accordance with religious usage 
is not .111 " objei't '* uithiii the meaning of that 
section. When such an animal was killed 
by (ortniii Mahomedans, secretly and at night, 
in the presence of none but Mahomedans, 
for the sake of the meat and value of the skin, 
held that no offence had been committed un¬ 
der 9. 295. Queen^Empress v. Immam AU 
(1. 1. R., 10 All. 150) followed. HAd^ fur¬ 
ther that such a boll is not ** moveable pro¬ 
perty" within the meaning of ss. 378 and 
403, or *' property " within the meaning of a. 
425 of the Pcn.ii Code, and could not. thesw- 
foie, be the .subject of theft, criminal misa^ 
propriation, or mischief. The fact thataudfi 
.*i bull receives •tome attention from the cow¬ 
herd of the i^sons who set it at UberW* and 
is daily fed by him by direction of hts em¬ 
ployers, and is not used for breeding purposes 
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without their permission bang asked, is not in¬ 
consistent with a total surrender by those who 
set it at liberty of all their rights as proprie¬ 
tors. Queen-Empress v. Bandhu (I. L. R,, 8 
All. 51) followed. Queen-Empress v. Nallc 
(I. L. R., 11 Mad. 145) referr^ to and com¬ 
mented on. For the purpose of construing 
a section of an Act, and ascertaining the in¬ 
tention of the LegLslaturo, the Report of the 
Indian Law Commissioners or a Select Com¬ 
mittee appointed to consider a Bill may be 
referred to. Queen-Empress v. Kariick Chun- 
dtr Das ( 1 . L. R., 14 Cal. 721) followed.— 
Rohesh Chunder Sannval v. Hiru Mon- 
DAL, I. L, R., 17 Cal 852. [Norris and Mac- 
pherson, jj. Mar. 27 and April 15, 1890.] 

The accused, being in the employ of Gov¬ 
ernment in the Post-office Department, while 
assisting in the sorting of letters, secreted 
two letters with the intention of handing 
them to the delivery-puon, and sharing with 
him certain moneys payable upon them. He 
was charged under the Post-Office Act, s 48. 
Held (i) that, since the intention of the ac¬ 
cused was not to prevent the delivery of the 
letters to the addressees, he was not guilty of 
the offence of secreting them within the mean¬ 
ing of that section; (2) that he was guilty of 
the offence of stealing and of fraudulently 
misappropriating the letters within the 
meaning of that section; and of the offence 
of theft and of attempt to commit dishonest 
misappropriation of property with! n the mean¬ 
ing of the Penal Code,— Queen-Empress v . 


VsNKATASAUi, 1 . L. R.* 14 Mad. 999. [Ci^- 
Hns, C.J., and Weir, ]. Oct. 17, Nov. 13, 
1890] 

The accused, finding a gold mohur on an 
open plain, sold it the next day to a shroff 
for the full value, and appropriated the sale- 
proceeds. Held that, in the absence of any 
information as to the circumstances under 
which the coin was lost, and as it was not im¬ 
probable that the property in the coin had 
been abandoned by the original owner, the ac¬ 
cused could not be convicted of criminal mis- 
appropriation under s. 403 of the Penal Code. 
—Queen-Empress v. Sita, I. L. R., t8 Bom. 
212. [Candy and Fulton, JJ. Mar 9,1893.] 

The property referred to in s. 405 of the 
Penal Code is, as in s. 403, moveable proper¬ 
ty, and criminal breach of trust cannot be 
committed in respect of immoveable proper¬ 
ty. Reg, V. Girdliar Dharamdas (o Bom. 
H. C. R. 33) followed.—JUGDOWN Sinha v , 
Queen-Empress, I. L. R., 23 Cal. 372. [Be¬ 
verley and Gordon, J). Dec. 4, 1895 ] 

A juoGMENT-DRBTOR. whose Standing 
crops were attached, harvested them while 
the attachment was in force, and was convict¬ 
ed of theft Held that the accused was not 
guilty of theft, but of the offence of dishon¬ 
estly removing the property under Penal 
Code, s. 424. Per Benson, J.—The offence 
was also criminal misappropriation within the 
meaning of Penal Code, s. 403,— Quben-Em- 
PRESS V. Obayya, I. L. R., 22 Mad. 151. 
[Davies and Benson, JJ. Sep. 13, 189B.] 


Cl. of Set, 

Pfc^. 

or Mag.oriBt 
or tnd clan. 
Wanant. 
Bailable. 

Not eomp. 


404. Whoever dishonestly misapropnates or converts to his own use pro- 

Dishonest misappropriation knowing that such property was in the posses- 

of property possessed by a de- sion of a deceased person at the time of that person a 
cea^d Mrson at the time of decease, and has not since been in the possession of 
hi6 death. person legally entitled to such possession, shall 

be punished with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine; and, if the offender, at the 
time of such person's decease, was empiojed by him as a clerk or servant, the 
imprisonment may extend to seven years. 


Illustration, 


Z dies in possession of furniture and money. His servant A. before the mon^ 
comes into the possession of any person entitled to such possession, dishonestly mis¬ 
appropriates it. A has committed the offence defined in this section. 


A PERSON may commit the offence of dis¬ 
honest misappropriation of property possess¬ 
ed byadeceasedjgerson at the time of his death 
(s. 404, Penal Code) by dishonestly misap¬ 
propriating the money entrusted to him, al¬ 
though he does not bring such money to his 
own use. — In the Matter op Enayet Hos- 
SBIN, II W. R. I. [Jackson and Markby, 
JJ. Jan, 12, 1869.] 


S. 404 of the Penal Code (relating to the 
misappropriation or conversion of “ proper¬ 
ty " left by a deceased person) does not ap¬ 
ply to immoveable property.— Reg. e. Gir- 
DHAR Dharamdas, 6 Bom, H. C R. 33. 
[Tucker and Gibbs, JJ. Mar. 5, 18^.] 

It is not necessary for a conviction for 
dishonest misappropriation of property pos¬ 
sessed by a deceas^ person at the time of 
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Up ddat% ttttder a. 404 of the PeneJ Code, to constitute tbe offence of criminal 
that the accuaed should misappropriate it to propriation in respect of a person who la 
his cwo use. ffeld by Markby, J., that un- alive.—Q oben v, Nobin CHUt^Dua SybcaR, 
dor s. 404 ali the elements are required to 12 W. R. 39. [Jackson and Markby, JJ* July 
eoBsdftute the offence which would be required 27,1869.] 


0/ Criminal Breach of Trust. 

405* Whoever, being in aay manner entrusted with property, or with any 

CkimiMi breach o{ trust do®‘nion Over property, dishonestly misappropriates 
or converts to his own use that property or dishonest¬ 
ly uses or disposes of that property in violation of any direction of law prescrib¬ 
ing the mode in which su:h trust is to be discharged, or of any legal contract, 
express or implied, which he has made touching the discharge of such trust, or 
wilfully suffers any other person so to d commits ' criminal breach of trust.” 


Jllustraihns. 

(«.) A, being executor to the will of a deceased person, dishonestly disobeys the law 
which directs him to divide the effects according to the will, and appropriates them to 
bis own use. A has committed criminal breach of trust. 

(h.) A is a warehouse-keeper. 7 ., going on a journey, entrusts his furniture to A 
under a contract that it shall be returned on payment of a stipulated sum for warehouse- 
room. A dishonestly sells the goods. A has committed cricn nal breach of trust. 

(r.) A, residing in Calcutta, is agent for Z, residing at Delhi. There is an express 
or implied contract between A and Z that all sums remitted by Z to A shall be invested 
by A according to Z’s direction. Z remits a lakh of rupees to A, with directions to A 
to invest the same in Company's paper. A dishonestly disobeys the directions, and em¬ 
ploys the money in his own business. A has committed criminal breach of trust. 

{i.) But if A, in the last illustration, not dishonestly, but in good faith, believing 
that it will be more for Z's advantage to hold shares in the Bank of Bengal, disobeys Z'l 
directions, and buys shares in the Bank of Bengal for Z, instead of buying Company’s 
paper, here, though Z should suffer loss, and should be entitled to bring a civil action 
against A on account of that loss, yet A, not having acted dishonestly, has not committed 
criminal breach of trust. 

(a.) A, a revenue-officer, is entrusted with public money, and is either directed by 
law or bound by a contract, express or implied, with the Government, to pay into a 
certain treasury all the public money which he holds. A dishonestly appropriates the 
money. A has committed criminal breach of trust. 

(/•I A, a carrier, is entrusted by Z with property to be carried by land or by water. 
A diaboncstly misappropriates the property. A has committed criminal breach of trust. 


Tub subsequent making away with pro¬ 
perty by a person originally in lawful posses¬ 
sion of the same is not theft but critnlnal 
breach of trust.— Bharut Chunder Chris¬ 
tian, In Tty I W. R. 2. [Kemp and Glover, 
JJ. Aug. 8, 1864.] 

Whsrx a complaint only amounted to a 
statement that the accused had, in conse¬ 
quence of certain arrangements made with 
the complainant's father, received certain 


moneys, and had refused to render accounts, 
but contained no allegation that he had, in 
fact, realized and dishonestly misappropriated 
any particular sum, and obviously was made 
for the purpose of forcing him to render ac¬ 
counts, held that the Magistrate was right in 
dismissing it, since the Facts alleged did not 
constitute criminal breach of trust.—-Q cjrkn- 
Empress V. Murphy, I. L. R., 9 All. ISG 5 . 
[Mahmood, j. April 18, 1887.] 


^ At to framing charge under s. 405, tee t. 322 of the new Code of Criminal Prooe- 
dnro (Act V. of 
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Whpn a bank take^ a deposit from its rus- 
toineri it takes it on ibe understanding that 
that deposit is not to be used to pay dividends 
to shareholdeTS at a time when the bank is 
insolvent, and rannot legally pay dividends, 
la the case of a bank registered under the 
Indian Companies Act as a company limited 
t^y shares, and governed by the regulations 
contained in Table A in the first schedule to 
the Act, it was held that the directors had 
dominion over the property and the manage¬ 
ment of the funds of the bank, that they were 
bound not to pay dividends except out of the 
profils of the bank; and that, if they dis- 
nonestly, that is, knowingly and intentionally, 
paid dividends to the shareholders out of 
deposits when there were no intend¬ 

ing 10 cause gain to ihemselvcs or uthcr2i to 
which they were not entiilcd, or to cause 
wrongful fc»ss to other persons, thej uere 
guilty of crimitial bnarh of trust as b.inktTs 
uiKlei s. 400 of the Pena! Code, hut that the 
m.'uiagi.T and the nrrontitinit or assistant ma- 
nngcT were not, uithin the meaning oF the 
section, persons who were entrusted with 
prupf-Tiy or with duininion over proptrty a'* 
bankers or agents, and thert'fore d d nul eunie 
directly under s 409, though they might Iw 
guilty of abotmei.t ;mdi*i s. 4<,i9 riad with s 
109. by conspiring with ihe direct01 s t<i com¬ 
mit rnmmal breach of trust, if ihcv assisted 
the directors to obtain the sanetion of the 
shareholders to the illegal payment of divi¬ 
dends, and did so for ihe dishonfst purpose 
of causing wrongful gam or wrongful loss 
Whether the illegal payment of dividends 
under the eircumstanres statwl roiild lie re- 
g.arded as causing wrongful lo-ss to the bank 
asacorporatc hotly, tjuurr Whether tnont\s 
deposited in the. Lank by its fustmritTs, and 
not in any svay e,ir-marked ruuid, after sui h 
deposit, be regarded as "propert}'' of rhe 
depositors within the mcanmg of .s. 4*19, 
gttare. Jhid also that, if the dirw'iors, 
manager, and aicoiintant. dishoresfly. that 
is, to obtain W'rongful gam for themselvei or 
to cause wrongftd loss to others, put before 
the shareholders balnnrc-shfvtn whi# h they 
knew to be marmaJly .ind mjsle,iding, 
and likely to mislead public as to the 
condition of the bank, and roncealf^J tme 
rondittert, a-d thereby induced depositors to 
allow their money to temam in deposit in the 
bank, they were guilty of rhenting in the 
aggravated form made punishable by s. 418 
of the Penal Code: and if they act^-d together 
to put fcxward such a false bahnro-sheet. they 
were guiltv of abidment by ronsjjjr.ir c to cheat. 

The making of soeh a f.ilie h.'ilance- 
Meet not an oflFenrii within s. '91 of the 
Penal Code, and, wh*'re it is rnade prior to 
the commencement of the wlndirg-up of the 
company, is not an o^Trnre within s ssi5of 


the Indian Companies Act 
A b-ilance-sheet of a (xunpany under 
Indian Companies Act must be a true liwitoe» 
sheet, in thv sense that it must ropceaent thp 
actual statu of the company’s assets tod 
liabilities. If it falsely states the condition 
uf the company, it is a false balance-sheet^ 
though it follows the accounts as shown in 
the books of the company, and correctly 
represents what is in the books. A balanGD^ 
sheet which shewed all the debts owing to 
the company, amounting to R$r ^ li^f, 
under the head of as.sets, without spe^fyiTIgi 
in a<Tordan<'e with the form of balance-sheet 
annexed to Table A, which of such debts 
were good and secured, which good and una^ 
rure<i, and wdiich cunsidert^ bad and doubt¬ 
ful, and also showed a divi.sible balance of 
profits uniouming to Ks 19,000, the facts 
being th It out of the Rs. a8 lakhs some Rs. 13 
lakh-i vvere bail and irrecoverable, and that 
the (Mpitid rf'jL’rvc-funU and other provision 
for bad debt'? had lost, and that the 

comp.'iny. in'tO^id of making profHs, was. and 
long had been, insolvent. w,i 3 found lo be 
f.tisp ;ii\d inislr.'tding. Having regard to the 
n. It lire of the rluirge*. above rufcrriMi lo, the 
Court, tindt.r s 239 of the Code of Crioiioal 
l*iu<-fdnre, rrjerted an application by the de¬ 
ft nre that thf nnusi'd should be tried sepa- 
r.itely The word ‘’EnrowMii’' in s, 451 
of the Ctde of Criiniial Woccdurc means 
pi'Tsuns born ui Europe. The word '* cotn- 
pclled ' in the proviso to s. 132 of the Evi- 
dcMice Act il. of iS7?,i applies only where thr 
Ciiurt lias coinpetlt*d a witness to answer a 
qui-stion .ind not to <1 case where the witMAS 
has not asked to 1 m: excused from answering 
a question, but hi> ansWiY without toy 

chiinn to ha\S‘ hi ms vlf excused. A deposition 
on oaih madf- by one uf sevtrai arciiaedt as a 
witness, in .1 previous inquiry under ssv 
163 t.f the Indian CompanicK Act (VI. of 
1SS2) was iidmiTied in evidence aq^nst him¬ 
self uijly, aud nut against the other accused- 
The action of the defence, during the cross- 
cxaminanon of a witness for the Crown, in 
tendering s dummcrit \o such witness, and 
Using the samo as rvidence for the defence^ 
was held to entitle (he Crown to reply under 
s 202 of the Codv- of Criminal FrocMure,*- 
Qrfciix-K»ri*Rfes.s r. Moss, 1 . L R , id All. 88. 
[Edge, C.J., and a jury. Nov- 20, Dec, 19 , 

I'm pn>perty referred to in 2. 405 of the 
Penal Code is. ns in s. 403, moveable property, 
and criininal breach of trust cannot be com¬ 
mitted in respect of immoveable pfoperty.-<-- 
V ftirrMuf Dkarantdas (d Rom, n. C< 
k. 33j followed.—JirODOWK SiKftA r Quieku^ 
E«r«BSK, I. L. Rm 93 C91.379. [Rererley 
and Gordon, ]{. Dec. 4.1895.] 
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4oe. Whoever commits crinoinal breach of trust shall be punished Kidi 
ijr criming) iiYiprisonmeni of either description for a term irbidt 
treadi of trasc. may extend to three years, or urith fine, or with both* 


Chakob.—T hat yuu, un or aboul tin- 
, *t , being entrusted with certain 

property, to wit, , rommitted rriminal 

mach of tnisct in respect of .su(h property, 
and that you thereby committed an offence 
punishable under s 4 u 6 of th^j IndUu Pcntl 
Code, and within, &r. 


To auMain a charge oi enminaJ brra( h of 
trust, it ifl e>sentia1 to esribliith the criinin.i} 
character of the act by which the truitt has 
been violated-— -Govt. v. Dookoa PhitsiiAU, 

5 N, A., N..W. P.. Pt. II, 49. 

Thk acceptor of n bond cov'unanling to re¬ 
turn R sum embezzled was held to lie pre¬ 
cluded from prosfcjitmg tlie gi\iT for crinu- 
nal breach of trust,—Hos- 

5 t£IN, 6 N. Am N -W ■ Pi H'. kJb 
In cases which can iau fully be rompoiiridtd, 
a composition entitling .i p‘*rty to bring a 
civil action thereupon amounts to a condona¬ 
tion of the criinin il oflein'c, and b* an implied 
agreement not to prosecute Where the 
ternia of the coinpositiun jre iijfrmgt'd. a 
civil suit would not a crjnun d proM‘< u- 
tion.*— <*0\T V, Sew \rrm, s N A . N W P. 
Pt II., 227, i 8 d 4 . 

A RKKrs.vi- to give land alUij'xl u> h.ivo 
been mortgriged, the morrgage lu mg denii-d. 

c^annot be treated ns ad’-'hoct-'t misappropria¬ 
tion of the diicmnonts aftith* amounting to a 
criminal breach of trust under s 405 of ihe 
Penal Code — Rfii'. v- N'-'IK 3 IJnm. 

rt C- R, 127- 'Coach and Newton JJ Wee. 

7. i»&4; 

Ik a iTiortgagor in pos^jesnion, who is en¬ 
trusted with dominion over the inorigagM 
property bv the morlgagee in wlioni the pro¬ 
perty is^in mortgage in the English furfn. w-:!- 
tuUy defaultt). and cause?" the pnipcxty to lie 
sold fur AireHTS of Gos'crament revenue for 
the purpose of defrauding the mortgagee, and 
purebaaes it benami, he i.s liable to bi» piin- 
isfaed for criminal misappropriation under s. 
405 of tb« Penal Code —Ram Maxik Smaha 
o, Bbimoabok Ch^nokr Potd.ak. $\ V - R. 
»30 (Civ- Rub). : Norm an and Campbell, j f. 
May B, t666r> 

THB misappropriation of cat'h separate item 

rf mbiMfv with which a person is entruai^ 
U « separate offciu-e and the Wts connected 
with tt^ould form the Mil'jerl of .» *porato 

inquiry. The du(v of a coiiimiltmK offic.tr 

in snAi a <»«■ •«» •« ^ T,\ 

item*, tq frame his chargua upon th«^ and to 
wUhice evidence spm ially upon thofe it. nw. 
-Is THt IrfAtm Of Chkttek, (C. A.), i.S 


W. R. 5 [Jackson and Mookerjee, JJ. Jati- 
21 , 1871 ] 

A rskso.v who pledges what is pledged to 
him may be guilty of criminal breach of 
trust. There are two elements ; (i)thedisc 
pu^ijl ill vjoUtion of any direction of law or 
I’untract, expressed or implied, prescribing the 
mode in which the trust ought to be dis- 
rharged, {2) luch disposal dishonestly.— 
Pro., May 23,1871, 0 Mad H. C R. Ap. 29 - 
'I'n constitute the offence of criminal breach 
of trust, there must be dishonest misappro- 
priiitiun by a person in whom confidence is 
pj.i'’ed as to the nislody or management of 
the property in respect of whom the breach 
uf trust I!, ch-'irgt.-d — I-SSUk Chunder Ghosk 
t IV \Ri Pai.'I, 16 W R 39. 

_K-'mp and GIviver. JJ. Aug 5, *871 ] 
WuhKK ii Mib-inspector of police was 
t'hargfd With h.'iving purrh,ised a pony which 
had bi*eT irnpouiifled, it was held that the 
M-igiptraiu should hrive proceeded under s. I 9 i 
Act I 01 1X71, Uken with s 169, Penal Code, 
and that the acrused could not be convicted, 
wilder ^ 406 of the Penal Code, of criminal 
breach of tru'Jt.—Is the Muter ok Raj- 
KiiisTo liisw \.s. 16 \V R 52 : 8 B, L. R. Ap. I. 
Kemp, Oifg C.|, and Ainslie, J. Sep, 25, 
1R71 “ 


Ct. of fleR.t 

or Afag. oTL*t 
or »»4 dati. 
X>wfl)2Bbllk 
Warrant. 

Moc hadshle* 
Not compi 


A PvHi'N’KR who dishonestly miJw^ppropri- 
ato or converts tu his on n use, or dishonestly 
uses Or disposes of any of the partnership 
property which he is entrusted with, or has 
dominion over, ib guiUy of criminal misap¬ 
propriation under s 405 <jf the Penal C^e.— 
NHUitNURO L\u. CwNTTERJEE V. OkHQV 

O>0 M\rSh.\\v, 31 W.R.SQ’ 13B*V 
'Couch, C j.. and Jackson, Phear, Birch, and 
Morris, 1 ]. Mw. 30, 1874.] Overrules 
/:u*V C/uimf Koy , Q W, R. 37- Follows Quem 

V Brrtpiie 2l \V. R. 59 i ^3 

I H 3i>8n. 

Whkn 3 master entrusts his servant with 
money for the payment of an o^'n account, 

I ^ , an account of ivhitih the items have never 
been ihtvked or settled, and the tradesman 
makes the servant a pre.scnt, and the Irans^ 
tiou amoimts to a taxation of the bill and a 
reduction of the price by thesen^ant, the la^ 
obtains the reduction for his master a ben^t, 
the muney in his hands always remains ^ 
master's- properly, and. if appropnares 
it, he Commits criminal breach of fj'**^* 
where the master himself has s^HU d Jn t ac- 
rount with the tradesman for a specific sum, 

and sends the servant with the moo^i an® 
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t!)M«rau)t, aftei makiog the payment, aco^ 
a present from the traoesman, in that rase 
die servant does not commit criminal breach 
of tniat, inasmuch as the money is given to 
bJiD by a person ivhom he believes to have a 
right to give it, though it may be that, ac< 
cording to the strict equitable doctrines of the 
Court of Chancery» he is bound to account 
to the master for the money, /fay's Cast 

S in rr Canadian Oil H’brjts Corporalian ( 1 .. 
1 ., 10 Ch. Ap. 393)j referiedto Where the 
Court of Session had tried, convicted, and 
sentenced an accused person under s. 4(^9 of 
the Penal Code, and the High Court was of 
(pinion that the conviction was not .«iustain- 
able under that tiet:tion, the Court refused to 
alter the finding, under 5.423 of the Criminal 
Procedure Code, to a conviction for some 
other offence for which the accused had not 
been charged or tried. Observations on the 
necessity of requiring corroborauon, in nia^ 


terial particulars, of theevidma oi^ tecoB^ 
plice. Empress v. Earn Eamn (WMJdy 
Notes, id85, p. 311) referred 
PKSss V. 1mo.\d Khan, 1 . L. A;, 8 AU. iap^ 
[Petberam. C J. Dec. 21, 18^ j 

An accused person should not be coavtetad 
of criminal breach of trust on refusing togivo 
to the complainant money which ia claHilod 
by another person as well as by the <N>Bi|dadn« 
ant, and which the accused mmies it doe to 
the complainant. The fact that that other 
person has brought a suit to recover the 
amount claimed by him against theaccuied 
is a complete answer to the charge of criini- 
nnl breach of trust against the accused and to 
the findings of the Courts that the cialin 
made bv that other persjn was a false chdiD. 
—Raj kisHOHSiPATTEK V. fovKai&MNASiK, 
I. L. R., sS Cai. 362. rPrinsep and Haodleyi 
JJ. July j 6. ipoo-j 


a.oiSes.» 407 . ^^'hoeve^, being entrusted wiili property as a carrier, wharfinger, or 

***&^’lt Criminal breach of tru.«i by warehouse-kecpcr, commits criminal breach of irufit 
* carrier, &r. in respect of such projierty, siulJ be punished with 

CapiiMWe» imprisonment of either description fur a term which may extend to seven J«ata» 

Netheiiabie. and shall atso be liable to fine. 

NeCC0vp» 


A IS f barged under s. 407 of the Penal 
Code with criminAl bre^ich 01 trust in resperl 
of property entrusted lu him a** a carrier, h 
appears that be did commit tTimtnal breach 
of trust under s. 406 in re.<pert of the propertv, 
but that it was not entriisted tu him as a 
carrier. He may be runvicted of rnminal 
breach of trust under s 406 .—Crim l^ko. 
Code lAct of r89Hi. s. ill, (aj 

B, ENTKCSTKD wiih Tice at M port in 
British India; fur ronvf^'.trtcc to C > aibu a port 
in British India i, took the ru e tu G. a port in 
foreign territory, and there sold it lie 
COsvicted at M of criminal brearh of trust .is 
a carrier under s. 407 of the Penal Cede 
Held that the Sessions Court at M had no 
jurisdiction to try the offence under the Code 
of Criminal Procedure /Md also ih.it riu 
offence was committed on the high ■teas so as 
to give the Court jurisdiction under |9 and 
13 vict, c. 29, extended by 33 and 24 Viet c. 

—Bapu Daudi V. Rsti., I. L R., 5 Mad. 23. 
[innes and Muttusami An'ar, ]j. fcb. 26, 
1W2.] 

Tue accu<ied were charged under 407 of 
the Penal Cede with committing criminal 
broach of trust in respect of certain property 
entrusted to them as raiTier.s. They were 
all native Indian subjects of Her .^iajestv. 
The offence was alleged to have been com* 
^tted in Portuguese territory, and they were 
loond in a place la British territory. Held 


that, under s. iSb of the Criminal Procedure 
CiMle t Art \ nf iKb2), the accused could be 
tiled in the plan: where they were found-— 
C>i ek.\-Kmp'kk.s& V . Daya 1, L. R«. 

13 Uom. 147. Birdwoed and Pamoae, JJ. 
July 5, rfiKS.j 

K S. K P. and K M were tried Joinflv^tid 
I'onvirtnl ‘ K S under n. 407 of the nnal 
Code K P and K M undirr e 411 of ttiit 
Code, Xn obici'tion to the joint trial wae 
taken I'lther lieforr the trying MagietraUt or 
before the Appellate Court. HM, in fOVeKOn 
I upon objertion being taken to the joint tfial 
of K S with K P and K M) that a miafoiiidar 
of p.'irties IS not fatal to the procnediflgii but 
IS an irregularity which requimi IM the 
Court should consider under the tefim ol c. 
537 of the Code of Criminal Proeedure wIm^ 
thcr It has in fact occasioned a fatluio 4 d 
iustice. /ft fhr Matter of Abdue EaAimm (L 
L R., 27 Cal. hj9) followed, ffatd {isrtfiwr 
that, having regard to the eXptaMition to %, 
537 fff the Code of Criminal ProoedavOi 
the objection was not one which cOidd be 
properly taken in reviaiun ; that Uie ob^ 
tiui) should have been raiaed at an aaiw 
stage of the proceedlngi; and that, Ui«f«fan» 
it might be taken that dot having baan m 
raised it had not in fact oocaaioMd a faUttM 
of justice,— Kali Pnonad MAHnun r. 
Kupmsa. J. L. R., nS Cal. 7. [PrimBdirf 
Handley, JJ, July a, ijpod.] 
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iX 

' .-4p8> WbOtver, bang t clerk or aervMi, or eioployed »s a clerk or Mr* 
''C^MkMclioftrtiillv vaot, and being in any manner entrusted in ancik «rlS«-7Mt 
aefarkarMrraat. capacity with property, or whb any dominion 

pragperty, commila criminal breach of trust in respect of that property, shall be w» Sa».. 
pnoistm with imprisonment of either description for a term which may extend 
toaevea years, and shall also be liable to fine. 


Cmaiwb.—-T hat you, on or about the 
, at , being a servant of 

p and being in such capacity entrusted 
with dominion over property, to wit, worth 
Rs» , committed criminal breach of 

ttttft in remet of chat property.—2 W> R* 
Cr. L* 15, No. 203 of 1865. 

Whske a Court Inspector Improperly de- 
Icfaled to a constable the custody, Etc., of 
Chrvemroem money ^taking from him private 
Mcnrity to save himself from loss in case of 
defalcation), aod the constable dishonestiy 
converted the money 10 his own use, although 
he aRerwanls rcston.'d it, tlic rasui was held 
(0 fall under s. 408, and not s. 409 of the 
Penal Code, and the wntence rediic^ front 
10 years' transjiortation and a line of R.s* 500 
to one years ngoromi iniprisonmeiit without 
fioe.*-yt:BiiN V. iiANKR AUdhi'k Ghose. 8 
W. R* I. [Seton-Karr and Glover. JJ. June 
i» *®oY] 

A SEKVant, who rccrlves money For a .spo- 
eiBc purpose, and dues nut use it for that 
purposM!', and, on being railed on to ai'count 
tor the money, falsr iy says that he ustid it fur 
that purpoM, 19 guilty ot irimmal breach of 
trust unaer ». 408 of the Penal Code — W \t- 
soN dc Co. r. Golau Kh.\i«, 10 W, R. 28. 
I B. Lr* R. S. N. 21. J.Qch and Glover, 
JJ. Aug. 23 , iS68.^ 

AccUEEti was empioyeit by the Pan jab Bank 
as its trtitsurer at \lultan. After sKTvmg feu- 
a few days in that cvipariiy, he. with the run- 
sent of the Bank, put in une 1) as bis agent 
orgomashU, himseU removing lo other em- 
ploymant at Amritsar, but continuing lo re- 
oalvo pay from the Bank. L> misap{iTopn- 
alsd oettata moneys of the Bank, and hnaJty 
abacCMtdbd* The Scssiouh Court found that 
aonised had received some of the misappro- 
tmated moiiey from 1), and had ronnisxd at 
D'k dedication; and convicted him of crimi¬ 
nal breach of trust as a servant, and of abet¬ 
ting tha aame, In appeal, tt was contended 
fdr the acCDied. int^r n/id, th.nt he was trua- 
aatar only in name, and had no dominion 
over the misappropriatod property; conse- 
he was not a parttcipaior in refer- 
•M to l>‘s defalcation ; and, as to the latter, 
he am the servant of the mused, not of the 
BmIt. so iJiit, whatever his uffence, he had 
lot eoiiunainod brtweb of trust as a servant. 
Poowd the Chief Court that both accused 


and D were servants of the Bank; that O 
had committed breach ot trust as soch, and 
that accused had received the misappropriat¬ 
ed money From D with a guilty knowMgOL 
On the quesciun whether this amounted to 
abetment of L)'s offence, or to dishonest re* 
ceiving under s. 411, it was held that, akhoogh 
no act dune by ac*''used after D’s offence was 
committed would make the former gaiky as 
an abettor, yet as at ensed, who, as the Bank's 
treasurer, was bound to disclose the fact that 
he had irregularly rercivcd the Bank's flK> 
ney on the hrst defalcation, did not do so, 
he was guilt) uf ^n illegal oniissiun, by which 
he vutunurlly caused the sale abstraction and 
transmi%siuii tu ht in self of the second sum, 
and had, thrrc&v. abetted the breach of 
irust by a servanl,— Kaloo RaJi v. Ceowst, 
I'anj Rcc., *No 30 of j86R. 

As accused iKrson who was in the service 
of zemindars, and uhusc duty it was to pay 
into the Colltcturaio Government revenue 
due III respt-ct ut thiir esmies, immediately 
before ihr: due date of a kist, received from 
thrni a certain sum ol money with no speci- 
8r instruction as to its application On re- 
I'eipt uf that money he paid a portion only of 
it into the Cullfs'turate on account of the re- 
veniK, ami having done so he then altered 
thr chathin given b.u‘k to him showing the 
amount actually paid, mid made it appear 
that a much UrgtT amount had been paid in 
than w.is the Uct. This cb;illaa he sent to 
his LMuployef For the purpose of showing the 
Application of the money, lie was charged 
(t) with rnminat breach of trust os n servant 
Cs 408 of ihe Tcnai Code) m respect of the 
dintrviice between the amount actually paid 
into the trc^isurv and the .iinount shown to 
have been p.iid m hy the altered challan ; (3) 
with forgery *s. 407) in re.spect of the challan; 
and ^3) with u<iing a forged document (s« 
471) in respect of the same document. The 
acciisixi was roiivictcd on all these rharges- 
It w.-is contended (n) that the charge under 
s 408 was not sustainable, inasmuch as the 
money ivns not allcgfd to have been sent to 
the accused for the .specific purrose of 
the Government re\^ue, and that toe ac¬ 
counts between him and his employers had 
not been adjusted, and that it was not shown 
whether at the date of the alleged hneach of 
trust the accused was iwMked to hbemj^oy- 
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«r or the reverse \ (^) that the charges under 
88* 467 end 471 were bad, as there was no evi¬ 
dence to support them, and even admitting 
the alteration of the dial Ian. such alteration 
did not come within the term ^'forgery " as 
used in the Penal Code, not having been 
made with the intention of causing any 
wrongful gain or wrongful loss, but with the 
intention of screening the offence of criminal 
breach of trust which had been previously 
QOmmitted. HHd that, as the money was 
sent to the accused immediately before the 
krst day^ and the chalJan was sent to (he 
employers showing in its altered state the 
amouDtreaJly pa^'ableas revenue which near- 
ly covered the whole arnount«remitted, it was 
reasonable to infer that the acrused was 
aware of the implied purpose for which the 
money was remitted , and as he deposited a 
very much smaller amount than that remitted, 
ana tried to pass the altered challan as gen¬ 
uine, there wa:i a dishonest misappropriation 
of the difference sufficient to constitute the 
offence under » 408. further, that it is 

uot necessary fur the purpose of constituting 
the offence of forgery that the false document 
should be made with the intention of com¬ 
mitting a fraud or dishonesty in the future, 
and that, if the intention with which a false 
document is made be to concoai a fraudulent 
act which ha^ been previously committed, 
the intention cannot be other than to commit 
fnind, and the offenu’ of turgiTj :i-, defined in 
s. 4(53 is committed 'I'ht word '•fraudulent¬ 
ly" as used in s. 464 must not be taken as 
being the same as “dishonestly " and im¬ 
plying wrongful gain or uTongfitl loss, but 
must be taken to nie.in as " with intent to de¬ 
fraud." Kmpre^s tf/liuitf] v yin*aniimf 
Ir, R-, 5 Ail 221» and ^hiprn-fi!nifrrrs\ v, 
Cirdiutri Lai tl L R . 8 All. dissented 
from. {Jitepft‘Emprri,s \\ Xarain hi 
0 - !-■ R, 13 Bom. 515 note) and 
Empress v. Sabapnti fl I,. R.. ii Mad. 411) 


followed* HMj therefoiv, that tim the 
facta of the case there was ample evidem, to 
show that the accused had abetted thefmipMT 
of the challan, and had used'the sum, ana 
that be bad been properly convicted of alt 
the offences charged a^inst him except that 
of the actual forgery, and that be should have 
been convicted of abetment of that ottenoe*«<^ 
l-OLiT Mohan S\kkar v. Quben-Emprbss, 
1 . L. R. 22 Cal. 313. [Banerjee and Sale, 
]J. Nov. 2, 1894'■ 

Wheke the first two counts of an iodidt- 
ment charged the prisoner undtH* s 40B of 
the Penal Code with criminal breach o£ trust 
in respect of two sums of money, e»s., Rs. 
23-7 and Rs. 850 respectively, and the third 
and last count charged him with criminal 
breach of trust in respect of a sum of Ri^. 
0,168-6, which last-mentioned sum, as appear* 
ed From the depositions, rq)resented a gene¬ 
ral deficiency in the prisoner's account, held 
that the third count must be struck out— 
Q(ucen-Empke.ss r. PrR.soT.\9i D\S5 MoraO* 
JKE, I F.. R , 34 Cal 193. J. Feb, 

26. 1896 j 

B, an employe ol a Company, the office of 
which was .it Cawnpore, was charged with 
the ufience punishable under s, 408 of the 
Indian Penal Code The complainant alleg* 
ed that B, being in charge un behalf of the 
Company at a pl.vcc in Bengal, of certain 
goods hfdonging to the Company, and being 
ordered to return the said guc^sto CawnporOi 
ne^er did so, and faihsi to account for the 
gooils, or thnr value, to the loss of the Com¬ 
pany Pfeld that on the statement of the case 
by the complainant, the Courts at Cawnpore 
had jurisdiction to inquire into the chargiS, 
iiu^smiich as the ronMe(]uenc.e of B's acts, 
namely, loss to the Company, oocturrod in 
Ciiwnpore—(Juhes-KMVKE.ss «. O’BaiKH, I. 
h. R.. 19 All 1x1. Edge, C.J., Aug. SI, 
1896: 


€1. of 5 e«>» 
PrcOT. Max** 
or Mag* of tst 

Class. 

Vnoog. 

Not bailable. 
Not comp. 


409. Whoever, being in any manner entrusted with property, or with tnj 
Criminal breach of trust by dominion over property, in his capacity of a public 
public servant, or 1^ banker servant, or in the way of his business as a banker* 
merchaat, or agent. merchant, faclor, broker, attorney, or agent, commits 

criminal breach of trust in respect of that property, shall be punished with 
transportation for life, or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 


The offence of a person who makes away 
with property which ha.s been placed in his 
charge and possession is nut th^t, but crimi¬ 
nal hrearh of trust—I n the Matter of 
Bhaect Ckunuer Christmh, i W. R 3. 
[Kemp and Glover, JJ. Aug. 8, 1864.] 

Theft by constables of property from the 
houac they were employed to giiara is punish- 
able under h* 380 , and not s. 409 . Penal Code. 


—Qi’ekn If. Bum VATU StNOH, 3 W. R* ap* 
Jackson and Glover, JJ. June 17, 1865*] 

A CONSTABLE wbo dishoficstly mioappro- 
priates to his own use the pay ^ his ihoHE- 
police entruiittxl to him is guilty of aruninal 
breach of trust.— ben r* SuBDAR MgfAH, 
3 W. R. 44. [Kemp and SeUm-KiW, ]}• 
July 11, 1865] 
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Tttit 'bMfe fact of theni bein^ a large de¬ 
ficit of salt, without diaticct proof of a crimi- 
aai min»propriatio&, is not sufficient to 
tionyiet Uie SaJt Oarogah in charge of the 
jj^U^s of criminal breach of trust under 
a, 409 of the Penal Code, —^uekn v. Brin- 
gABHUR PuTMMK, 5 W. R. 21. [Kemp and 
Glover, jj. Jan. 31, i866.j 

ThR mere fact that the prosecutor gave the 
prisoner time to make out his account, and 
pay the balance due, does not vitiate a con- 
riction for dishonest misappropriation, or 
show that the matter is one for the Civil 
Courts only.—/« rc Skeekant Biswas, 5 W. 
R 56. i^Marpherson, J. Mar. 24, id^,] 

Whrrb a Court Inspector improperly de¬ 
legated to a constable* the custody, &c., of 
Government money (taking from him private 
security to isavo himscU from loss in case of 
defalcation;, and the rons-table dishone:»ily 
converted the money to his own use, although 
he afturw'ards restored it, the case was held to 
fail under s* 408, and not s. 409, of the Penal 
Code, and the sentence reduced from 10 
years^ transportation and a hnc of Rs. 500 to 
one yoar’» rigoruu.s imprisonment without 

fine.-yOER.V r. O.AN'RR MAOHt'il Gnonr, 8 

W. R. 1. ' Strton-Karr and Glover, ]J. June 

I, 1867.] 

A VILLAGE'SHKOM-'. whose duty it was to 
assist in collecting the public revenue, receiv¬ 
ed grain from ryots, and gave receipts as if 
for money received by virtue of a private 
arrangement. Nfld that he could not 1^ con¬ 
victed 01 criminal breach of trust by a public 
Servant under s. 409 of the Penal Code, as he 
was not authorjyecl to receive the public re¬ 
venue in Icirid, and the party who delivered 
the grain did nut thereby discharge himself 
from liabilitv for the revenue.— Pro., VVb. 12, 
1869. 4 Maif. H C R. Ap. 32. 

S. 409 cf the Penal Code docs not limit 
the mode in which a trust arises, whether by 
apecific order, or by reason of its being part 
Cm (he proper duty of a public functionary. 
Where, therefore, it was proved that the hew 
clerk of an office entni.sted the management 
of stamps, with the knowledge and sanction 
of hia superiors, to one of his as.sistants, the 
latter was held to be guilty of criminal mis- 
appToprl^ion by a public servant within the 
mtMining of s. 409 when he made awa}* with 
the stampa—Q ueen t>. R\m Dhun Dey, 13 
W- R 77. Jackson and Glover, JJ. May 
98^ 1870.] 

The naib-naitir is a public servant within 
(be meaning of .s. 409 of the Penal Co^e and 
not the more private servant of the nasir.— 
Qvrrh V . Mahmooo Hos.<sfin, 2 N.-W. P. 
998. [Spankie, }. July 18, 


A TRAVRLLRK, With Considerable prcpnAVi 
partly cash and gold coins, put up at a 
and, believing himself to he dying, seat 10 
the police-station for'protection of his pro¬ 
perly. The accused, the thana-mohurir, went 
to the sarai, and received charge of the pro* 
per^y. Held by Lindsay and h'itzpatrick, JJ. 
tFlowdcn, J., dissenting), that the accost 
was entrusted with the property in his capa* 
city of a public servant wiihln s 409, as the 
accused was empowered by s. 95, Crimiaal 
Procedure Code, to receive the property to 
prevent the commission of an offence, 
theft by other persons taking advantage of 
illness or death of the traveller.—B hagSing 
v. Crown, Panj. Rec., No. 24 of 1876. 

The prisoners were charged with having 
stolen a sum uf money shut up in a box, and 
placed in the Police 1 rcasury buildings, Over 
which they, as barkandazes, were placed in 
guard. y/Wd that the charge should have 
been made under s 381 of the Penal Code 
(theft by a servant in pussessmn of property), 
and not under s. 409 (criminal breach <d 
trust by *1 pubhr servant).—Q uhev v Juggur- 
nath hiNuii, 2 \V. R. 55. ;^Seton-KaiT, 
Jacks', n. and Glover. JJ. April 3, 1877 j 

WiiRUE a Magistrate, erroneously holding 
that the otfence committed was one under S. 
406, Penal Code, over w'hich he had jurisdic¬ 
tion, instead of under s. 409, which was cog¬ 
nizable only by the Court of Session, tried 
and sentenced the arcustd. it was held by the 
High Court as a Court of Revision that his 
proi eedings were contrary to law, and beras 
directed to fonimit the case for trial by the 
Court of Session. To constitute an onence 
under s 409 it i> not nere:k.sary that the pro¬ 
perty should bo that of Government, but that 
it should have bt:»m entrusted to a public 
servant in that rapacity.—I n the Matter 
OK Ram Soonoek PoniiEK, 2 C. L. R 515- 
[ Ainslie and Broughton, JJ, June 13, 1878.] 

Where the accused, in his capacity cf re- 
vcnue-patel, received from the Government 
treasury srnaJJ sums of money on account of 
rertain temple allowances, ai d did not at onoe 
pay over the same to the persons entitled 10 
TtK'eivu them, as he was bound to do, but it 
appeared that such persons were willing to 
trust him, and had actually passed receipts 
which the accused forwarded to the Revenue^ 
authorities, hM that the accused fulfilled the 
trust reposed in him by Government, and tbat 
his mere retention of the money for a time* 
in the absence of any evidence of dishoneECy, 
did not amount to criminal breach of trast 
within the meaning of s. 409 of the Penal 
Code. —Qukk n-Kmpbrss «. G.anpat TApmas, 
1. L. R.* 10 Bom. 256. [Birdwood and 
jardine, JJ. Dec. 17, 188$.] 
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Wkbm « master entruits lus servant with 
moae/ for the payment of an account, 
4 ^^ an account of which the items have never 
ham checked or settled, and the tradesman 
makes the servant a present, and the trans¬ 
action amounts to a taxation of the bill and 
a reduction of the price by the servant, the 
latter obtains the reduction for his master's 
benefit, the money in bis hands always re¬ 
mains the mastcM-'s property, and, if he appro¬ 
priates it, he commits criminal breach of 
trust. But where the master himself has set^ 
iUd the amount with the tradesman for a 
Specific sum, and sends the servant with the 
mooey, and the servant, after making the pay¬ 
ment, accepts a present from the tradesman, 
in that case the servant does nut commit cri- 
mina] breach of trust, inasmuch as the money 
is ^ven to him by a person whom he believes 
to have a right to give it, though it may be 
that, according to the strict equitable doc¬ 
trines of the Court of ClKaiccry. he ts bound 
to account to the master for the money f/.iy 'a 
[/» re Camitiitin OH Corfviration 

(L. R., lo Ch. Ap 39d}j rcfcrml tu. Where 
the Court of Session had tried, corivti'ted. 
and sentenced an accused person iindrr 409 
of the Penal Code, and the High Court was 
of opinion that the conviction was not sus¬ 
tainable under that section, the Court reftised 
to alter the finding, under s 433 of the Cri¬ 
minal Procedure Code, to a convirtion for 
some other offence for which the accused hod 
not been charged or tried. Observations on 
the necessity of requiring rprroburatiun, in 
materia! paiticulars. uf the evidence of an 
accomplice. Emprt^i \\ A’tjw 6‘a'au (Weekly 


Notes, i885i p* 311) refisned 

EwPMSS V. JjfOAD Khah, L L. JC, B ASU 

lad. [^heram, CJ. Dec. at, iSfi 5-3 

An accused person may be chaffed nfth , 
criminal breach of trust in respeot of k 
general deficiency, and it is not neomanr 
in at] cases to charge the aceusad irttb 
the embezslemenl of a particular sum reoefYed 
on a certain date from some particular par¬ 
son. V, Li<yd fanes (8 C. and P. wS), 

livg. V. Cha^/nan C. and K. itp), Asf. Y. 
IVifUtenkoime 1 Cux. Cr. Ca. 3 ^ 3 )i 
{fueen v. Lambert (3 CoX. Cr Ca. 309) re¬ 
ferred to.—yusBN-EHpaass v. Kauum, 1 . C. 
R. 17 All. X5J. ^Aikman, J. Jan. 14, 
1^5 ] Approved in Buddhu v. 3 abu 
I. L. k., xtf All. Jl 6 » tH/ra, 

Held that a person accused under s. 40901 
the Penal Code might be legaHy con¬ 
victed of the offence defined in that seetton 
on proof of .1 general deficiency in his sc- 
rounts, and that it was not necessary that tbo 
receipt of, and 11 on-accounting for, specific 
ttet^^ should be charged and proved 
him.— fjueen-Empress v. AVffir fl, L. R,, 17 
All. approved. —Boodhu v. Babo Lal, 1. 

L. K.! 18 All f id. f Edge, CJ.. and Barkitt, 

J Dec y, 1895 ^ 

Sbntehcbs of imprisonment pasMd lor 
distinct offences to run concurrently are not 
warranted by law, Queen-Bmpress v. IPwaiV 
fan (I. I-. R , 10 AU, 58^ referred to*— 
Dait\k] D^s V. ^rEKN'-EiipaBaat 1. I.. R., 
35 Cal. 557. UancTjee and HUJ, JJ. 0 «r, 
6, xHy7._ [Note.—^T he Uw has since been 
amended (n the new Code*^ 


Receiiung if Stolen Prof*€rty^ 

410. Property the possession whereot kias been transferred by theft, or by 
c. . . extortion, or by robbery, and property which baa been 

oen proper y. criminally misappropriated, or in respect Of whic^f 

criminal breach of trust has been commiticd, is designated as itoien proptr^« 
whether the transfer has been made, or the misappropriation or brea^ ot 
trust has been committed, uithin or wiUiom Hrrtish India/'^ But, if such prdperQr 


* As to whipping for the offence defined in s. 411, ssv the Wnipping Act fVI. el 

1864). ss 2, 3; for the offence defined in s. 412 see ib ; also (as to Bortnaj the Upper 

Bnrma Laws Act (Xfll. of x898^ s. 4 (y) snd S:h If j for the ofienendefined ia 
s. 413, see ibe Whipping Act {VI of f8>4», ss 4. 6. 

As 10 punisfamenc fur ofiences under S4. 411-414, enquired into hf a Coewdl ff 
Elders in Punjab Frontier Di«tri..t or in Ualuchistao. see thr Punjab rrumier Crlsaei 
Regulation (IV, of 1887}. s, 14. 

i in s. 410^ the wuids, the offence of/ have here bees omitted: the smd *the** 

being lepcaled by tbs Repealing and Amending^Act fXIf. of iSpr), and 1^ we a df 

*'OnenM of/' by the Indian Penal Code Amendment Act (VIlL of tfioaj^ a. p. 

* A quoted have been inserted by tbtt todfan Phoiil Coda AmhM* 

me&t Act (VIII. of 1882;, s. 9. 
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nibvRIiieiHb comes iato the possession of a person legally entitled to the poaiea- 
lion thereof it then ceases to be stolen property. 


tfOMgV obtained npon forged money-orders 
if not stolen property" within definition 
thereof given In the Penal Code in s. 410. 
«^uiSN V. Monmohi/n Rov, 24 W. R. 
TBircb and Lawford, ]]. July 26, 1875 ’ 

A P’tnoN was convicted and sentenced un¬ 
der s. 4^ 1 ^ the Penal Code for dishonestly 
receiving a bull, knowing the same to have 
been crimiualty misappropnated. It was 
found^ that, at the time of the alleged misap¬ 
propriation, the bull had been set at large 
1^ some Hindus, in ai:cordanrc with Hindu 


religious usage, at the time of performing fu* 
neral ceremonies. Held that the bull was not, 
at the time 0/ the alleged misappropriation, 

' jiruperty " within the meaning of the Penal 
Code, inasmuch as, not only was it not the 
subject of ownership by any person, but the 
original owner had surrendered all hU rights 
as its proprietor, that it wa^ therefore nuSiut 
firoftriftas. and incapable of larceny being 
committed in respc4*t of it; and that the con¬ 
viction must be set asid«*.—Qt'EKM-EMPRSns 

V BvMDito, 1 . L R , 8 All. SI. Straight, J. 
Oec. 7. 1885.] 


411 . Whoever dishonestly receives or retains any stolen property, knowing or 
Diriionestly receiving stolen reason lo buheve tiie same to be stolen property, 

property. shall be punished wiih imprisonment of either 

scription for a term which may extend 10 three years, or with line, or with both. 


AchARCK of receiving or retaining stolen 
goods may br inquired into or trieti either 
by the Court within the IcH’aJ of whose 
jurisdiction the goods were sinh'ii, or by any 
Court within the focal limits of who^e juris¬ 
diction any of them were at any time dis¬ 
honestly received or :etainc‘tl.—L kim, 

Cook (Art of i8y8\ s iS»i, ill i/>), 

Skvkral -itolen sacks ol corn arc in.irfi- 
over to A and B. who know thcv arc sKiicn 
propertv, for the purpose ot con* c.ihr.g them 
A and It. therefore, vuiunUrilv .iss.si raih 
other to conceal the Airks ai ihi- iNjriimj i^r.i 
gram-pit. A and U iru) be scp.iriu-l) chan;- 
»xl With, and amvictf-d mI, ttfuii. i-s andir ss 
4tl and 414 of the IVimI Cndi- - t'ktv l*Ho. 
CoUK I Act V'. of iSg-Si, s j jt; •!! i-;. 


prove that he refused to sell them below their 
value. A may prove these statements, 
though they .ire admissions, bera«.sethey are 
explanatory of condiict influenced by facts in 
iss'K- — Evidence Act ^I. of 1872; s.2i, ill. (d>. 

A 1:9 accused of receiving stolen property 
knuw'ing it tu ha\e been stolen. It is pro¬ 
posed to prove tint he denied the possession 
of the |j''opcrt v. The relevancy of the denial 
depei.ds on the identity uf the properly. The 
Cu'iri iiity. >11 discretion, either require 
the property lo Iw iJ'-nufied before the denial 
<.f !iu- pusM^s'ijon !> prov^**], or permit the 
tb nj il (il th'* iKissesslon to Ije proveti before 
ihf property is idcntitied —Kvidcncp Act ( 1 . 
f<! 1K7J, s ill ; -j. 


Cl. s€ Sss#t 

or sniaasa. 
CofnisaUe* 
WarvMt. 
NnthsiUMeb 
Not oomp. 


Thr offence of receiving or retaming 
Stolen property under s. 411 o\ the I'eo.il 
Code may be trii'd Mimmanly liv 1 ‘ ‘.he Di:s- 
trict Magistrate; \. 2 ) anj* Magistr.ilc 01 the 
first class specially empowmd in this bch.ilf 
by the Lgi^al Uovoinnieni, and ij t any Ucm* h 
of Magistrates investetl with the pnwcrs ot a 
Magistrate of the first ti.uis, and spci'i.illy 
empoweied in this iMdialf bv the i.oiMl Gov- 
emment-^-CiiiM. Pro Cook \iVt V of j8yS). 
V, r6o. 

A IS accused of receiving stolen go».vds 
knoiriag them to b<* stolen. It is proved ih it 
he was in possession of a particular !<tolen 
Rffticle. The fact th.^t at the same lime he 
Witt in possession of many other particuiar 
•toleR artirle.s, is relevant, as tending to show 
that he knew each and all of the articles of 
which he was in pos>wssiun to be stolen.— 
Evidence Act ( 1 . of 1872;, s. 14. ill (o). 

A li acciukod of receiving stolen goods 
knowing them to stolen. He offers to 


an inquiry or a trial in any Crimi¬ 
nal L'uurt >-« concluded, the Court may make 
such ordif as ii thinks fit lor the disposal of 
any or it.tcumrni produced baore ii^ 

or iti ifa rus^imiy, ur regarding which any 
offence appears t«> have bt^n committed, or 
which haii been used for the cummissioa of 
any offence. W hen a High Court or a Court 
of Scstion makes such order, and cannot, 
through Its own uflicers. conveniently deliver 
the property to the person entitled thereto, 
■uii'h Court m.?)- direct that the order be carried 
into fiTect by f he District Magistrate. When 
an order Is made under this scnlion in a cowe 
in which an appeal lies, such order shall tkOt 
'except when the property is livestock, or is 
.subject lo speedy and natural docaj) be car- 
rred out until the period allowed for preaeot- 
ing such appeal hns passed, or, when Ruck 
appeal is presented within such period^ untfl 
such appeal has been disposed of. Er^ara- 
tion .—In this section the term " property 
includes, m the case of property re^wding 
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whicti an offence apf»cars lo have been com- 
miUed not only such property as has been 
originally in the possession or under the 
control of any party, but also any property 
into or for which the same may have been 
converted or exchanged, and anything ac¬ 
quired by such conversion or exchange, whe¬ 
ther immediately or otherwise.— Ckim. Hko. 
COOB (Act W of 1898). s 517. 

To assist a Court in making a prosier or¬ 
der for the dispobal of property under s, 517 
of the Criminal Procedure Code (Acl V. of 
1898), it has been thought necessary to repro¬ 
duce 5. zo 8 of the Contract Act (IN. of 18721. 
which runs as follows 

108. No seller ran give to the buyer of 
Title conrev- goods a belter title lo tho.se 
ed bj »eMrr ol goods than he has him^rlf, 
goods itf bit}cr. except in the following 
cases^— 

Exception /.—When an\ person is, by the 
consent of the owner, in pos'i»".-sion of any 
goods or of any bill of lading, dock-warrant, 
warehouse-kt'Cper's ccrltli^ ate. wharfinger's 
certificate, or warrant or order fur dcIiviTV 
or other document .showing title to goods, 
he mav Iran.sfcr the ownership of the goods 
of which he ts *<0 m possession, or Mj whu’h 
such dwuments rclati', to any other person, 
and give such person agood title thereto noi- 
withstandmg any instrin tions ol the owner In 
the coniniry' Provided that the buyer acts in 
good faith, and under circumstances which 
are not such as to raise a reasonable pre¬ 
sumption ihat the person in possession of 
the goods or docuinerts has no right to sell 
the goods. 

Exception If one of several joint-ow-n- 
ers of goods has the sole possession of them 
by the permission of the co-owners, the own¬ 
ership of the goodn is transferred to any per¬ 
son who buys them of such joint-owner in 
good faith, and under cirri*mstanc‘is which 
are not such as to raise a reasonable pre¬ 
sumption that the f>erson in posses.sion of 
the goods has no right to sell them 

Exception j.—When a person ha.s obtain¬ 
ed posse.ssion tf goods und''r a 1 ontr.icf v'oid- 


ablc at (he option of the other party Uierato 
the owner:>hip of the goods » tranrferred tq 
a third person who, before the eontmct if re* 
scinded, buys them in good faith of the per* 
son in pos}>e.ssion ; unless the circunutailCefl 
which rendered the contract voidable amouot- 
ed to an offence committed by the petfOii in 
possession or those W'hom he represents. 

In this case the original seller if entitled 
to compensation from the original putchaaer 
for any loss which the seller may nave bus* 
tamed by being prevented from lestindirg 
the contract 

illustrations^ 

A buys from B, in good faith, a COW 
w’hicli B had stolen from C. The property 
in the I'uiv IS not transferred to A. 

c.) A, a merchant, entrusts B« his agent, 
with a bill of lading relating to certain goods, 
and obstructs U not to sell the govds for less 
than a remain price, und not to give credit to 
1) i) si-ils the good.s t.j U for less thau that 
price, and gives D three months' credit. The 
property in the goods passes to D. 

U'} A M.'lis to H goods of which he has the 
bill of Jading but the bill of lading is made 
out for delivery of the goods to C, and it hai 
nut licen endor-st-d hy C. I'he pr<q>erty is 
luii transfrrrcii to B, 

'.y ; A, B, and C. are jcunt Hindo brothers, 
who own n rtain cattle in commoo. A is left 
by B and C in posses.siun of a COW, which he 
stll- to I), n purchasesTbeprO* 
pertv in the cow is transferrod to O. 

t'.} A. by a misrepresentation not amount* 
mg tu i heating, induce.^ D to sell aoddcIi^Of 
to If.fit a horse. A .sells the horse to C be- 
luie B ha.s rescinded the contract The pro¬ 
perly in the horse is transferred to C : and H 
IS ••ntttlcd to cuniprnsation from A for nay 
luss whii h H hah suitcaine-d by being prevent¬ 
ed from re!«i:Hiding the erntfact 

^ \ A compels B by wrongful fntimida- 
tiun ctr induies him by cheating or forgenr. 
to svll him A horse, and. before B mciiw tue 
contract the horse to C. The propOCty 

i.s n.it (ransferred lo 


Ax.NOTATIOSS O.V S. IC18 OV IHK CONrilALT A< T WIIH KKM^UENtfv TO SlOLKIC PhOEIEIITV. 


S. 108 was proposed by the Sebil Com¬ 
mittee of the Legislative Council, and adopt¬ 
ed by the Council in Leu of one prepared bv 
the Indian !-aw Cornmissiont-Ts by which it 
was pTupos«<l to confer upon every posses, 
sor ot niov<‘<sble prf»perty tne power t»f mak- 
mg a good title to a honfj-pilr piirrhisrr. 
The following passage from the report of the. 
I«aw CommisMuners gives their reasons for 
thtsproposa! — 


‘ With regards to goodit sold fay a padrson 
who has no right to srU them, the feoml 
rule uf Kngbsh law ik that the owner of the 
goods retains (hr ownership notwUhalandmg 
lus h.iving lost the posKeaslon of them, and 
tlieir having been sold to a third ptraoiir 
But irom this rule there is an eaeeption in 
the of goods Sold in Open marlwL eii 
expression which, fay the custom of Londoe* 
appU«$ to every shop wlihio tfie chy. 
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Annotations on s. io6 of 

'* It ouinot be denied that the ^ubjetrl is 
dTiBcult. We have to constider, on ih.' one 
haitdi the Iwdship suftcred by an mnoo'jnt 
person who loses in this way his n^hi to 
recover what was his undoubted property^. 
Bet, on the other hand, stilJ gr<Mtcr weight 
appWs to us to be due to the hardship which 
a bpfUt^f^e purchaser would .tuffer were he to 
be deprived of what he bought. The former 
it very often Justly chargeable with reniis>- 
ness or negligence in the rtisiody of the pro' 
perty. The conduct of the latter has been 
blameless. The bulan(*e of equitable consi¬ 
deration is. therefore, on the side of u rule 
favourable to the purcha.ser, <ind we think 
that sound policy with respet;: to the inter- 
esU of commerce points to the same tonclu- 
sioA, 

” We have, therefore, provided that ihi 
ownership of goods may bi: acquired hy bal¬ 
ing them from any person who is m posNCs- 
sion of them, if the buyer a*Ts in good faith, 
and under circumstances ivhich no: s'u h 
as to raise a rea.soiiablc prcsumpiLun th^it the 
person in possesmon has no right to sell 
them/' 

'Fhc reasons of the Sele't Conimittce of 
the Legislative Council tor the opposite view 
were as follow .— 

** The first qiic.stniii i.> wh-thtrr ilr law 
ought to proceed upon the .issumptum that 
a person whose property had been s'olcn is 

negligent 

Thefts are romniunly f-ffertii! m uiu* o: 
three ways, by force by fr.md. or l)v a brtMrli 
of confidence. It appears to ti.s th.it, in ri< h 
of these rases, it w^juid be iinpropt'i to '•pr.ik 
of the person who lost tho pro pert v as iirg- 
ligent. 

** A man is stripped ut all his property by 
robbers, and nearly murder«;d (or defending 
htmscU. Is he negligent '■ A gang of t hi eves 
enter a house unperceived, by digging 
through the wall at night, and iMrry oti ilir 
property contained in it. An^ the owners 
of the house negligent A serv'ciiu .steal:* 
plate under his charge. Cattle left by night 
on an open pasture, rr crops iioi s|>ef'laliy 
watched by nighty are stolen, Aro the own¬ 
er* in these rases negligent ?* Thc^ are 
typical instances of the commonest forms of 
UMdt; and H appeared to us that, in com- 
piiinoo aritb them, the cases in vrhtch an 
owner is really negligent— as, for instance, 
whm a man leaves valuable pru{>crty uu- 
wafcfied in a public place—are of very rare 
uCGitrmiice. We therefore regarded inno- 
eeoce on the part of the owner as the rule, 
and negUgimce a* the exception. 


IHft CONTHACT ACT—TAtlfd. 

" Assuming, then, that the common f:ase 
is tint in which both the owner and the pur-* 
ch of the stolen good> are innocent upon 
whom ought the lo.ss to fall > We thought 
it ought CO fall upon the purchaser for the 
following rcMsons 

■•/if. The only argiimcni offered in support 
of the suggestion that it should fall upon the 
original owner, assumes that every man ii 
negligent who depends upon the protection 
iifiorded by law to his property, even when 
it is in his persou.il custody, and can be 
L.ikpn from him only by persona! violence. 
Wc thiuighi, on the contrary, ih.at people 
have a right to ex^>ect the law to protect 
them against '•uperior force, and also against 
fraud So gross as to amount to crime. 
Against fraud which amounts only to a civil 
injury—.is in the rase of selling an article to 
which the \endor has no title—prudent men 
tna* b*j evprctod to protect themselves. The 
prupus»:ii st-rtion reverses this. It would 
prote’t a niip who has U-'en oi-er-ri^ched in 
.t b^irgriin. at the expense of another whom 
It regards ncgligL-nt. because he has been 
robbed on the highway. 

‘ jtui A person who has been robbtd hy 
tone, or fraud, suffer^ a greater injury than 
a person who has tieen over-reached in a 
birgain. It follow-i that, it an innocornt pur- 
c'hastT is obliged to return s:ulen goods, hu 
w:l! in nm-- imm s s'liler less than the innO' 
cent owner would softer if the purchaser were 
allowed tu retain them. 

■' Jf'ft. To give thievo the legal power of 
eff^^eting a <'h,4Uge in prnpeTtj' against the 
wiK ut the true owner re< ognixes and tavours 
I r nie We thought Ihit no otie should be 
ptrnutted to d>n\e any benefit from a crime 
c'\en if he was Tni.M-d up with it iunoocnlly 
mid aectdeiually, and that, when such a trans- 
fit non u'.is brought iti any form under the 
Tioti 'e of the l.iw, things should be restored, 
as fai as possible, to the condition in which 
they Would ha'v- bjcn, if the crime h^id not 
been committed. 'Mie purchaifer 

uf stolen goods woald derive an advantage 
from thett, if the suggestion of the Commis- 
Moners were .idoptcd. Their propos:iI wouW 
cmable •! thief, whose object was revenge, tu 
<\irry out h»s purpose by the express warrant 
of law. 

‘ 4fh. The proposed change would favonc 
ret*civers of stolen goods. Such persons are 
ufien in outward appeiirance respectable. 
Und<T the proposed section, the thief Would 
tioi. imfeed, be able to confer a good title 
upon the receiver, but the rw'eiver would be 
able to confer a good titlu upon his ca»« 
toiTvcrb. 
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Annotation$ on* s, xo8 of tke Contract Act— conid ^ 


Sth. If the bofM fidrs of the purchaser is 
to be the test of ihe validity of the transfer, 
it will become necessary to decide, as a fact, 
in each particular case, whether the purchaser 
acted in j^ood faith or not. We considered 
it undesirable to enter upon this inquiry. 

** The Commissioners' draft left open the 
question whether, upon the principle that 
the law presumes innocence, the owner is to 
pkTOve the purchaser’s bad faith, or whether, 
upon the principle that a man is bound to 
prove facts within his knowledge, the pur¬ 
chaser is to prove his own good faith. The 
adoption of either brani-h of the rdternative 
would, wc thought, be mischievous. 

“ If the original owner was to prove the* 
putt baser s bad faith, receivers of stoien 
goods would be praciicaliv secure How 
taiuM a man. whose goods had been stolen, 
prove the rimimst.trires uiidur whu h ihe 
thitf sold them How, except by accident, 
could he ever be able to prove m.itfers ron- 
nected with the sale uhirh ought to haie 
roused the bnier's suspicions : How in 
short, could he give proof of what did ui'- 
(uaily pass, or even nf wh.it ought to have 
passed, in another man's mind upon an ocr.'i- 
Sion as to whiih his information must be in- 
c omplete r 

If. oil the other hand, the pun^haser was 
put to pro\e his good faith, how \v,is be to 
do so The common case would be, thar he 
knew nothing of the seller except that he 
offered the goods for sale at a moderate pru-e. 

If this was enough every re»ei\er of stolen 
goods' would escape. If i; was nut enough 
honest purchasers wtnild, in most •■asu', be 
regarded as rcceuur.s of »^to!en gufjds 'I'hey 
would have to return the property tthich it 
was the object of this scct'on to secure to 
them, and, in doing so, they would lose their 
characters as well as their money. 

“In short, it was essential to the proposed 
iiection that, for the purpose of proving a 
doubtful matter of fact, we should choose 
between two rules of evidence, of which one 
would discourage honesty, and the other fa¬ 
vour crime. This difficulty might be alto¬ 
gether avoided by preferring the true owner, 
who must have a good title, to the purchas¬ 
er, who might be an undetected receiver of 
stoleA goods. 

“ 6 ik. The proposed enactment would re¬ 
move one of the greatest of the existing 
motives for the detection of crime. If a 
man, who had lost his property by theft, was 
not to re^'over it, unless he could prove bad 


faith on the part of the purchaser, he would 
not care to prosecute the thief4 In many 
arts of India, cattle are the most imporUnl 
ind of property, and cattle-stealing is the 
commonest of offences. As matters now 
stand, stolen cattle are systematically track¬ 
ed sometimes for hundreds of miles, and lor 
Weeks or months together. When discover¬ 
ed, tile owner re-takes them. Sowell is this 
system established that there are persons 
who make it their profession to track stolen 
cattle, and ih.it buyers take security from 
sellers to indemnify them if ihe rattle should 
have to hv given up to their true owners. 
This ronstiiutes a considerable security 
ag.iiri.st cattle-thefts, but the whole system 
M’ouid come to an end if the owner could 
r<ot rv('o\er his rattle without proving bad 
faith ifi till' pitrrha.ser. 

" ;'th. The universal practice of India is 
that the loss in rase of th«;ft should fall on 
thf pnri-h.isf r This, the commitCee were 
informed is the law ul all the independent 
N.itur Stales, both within and on thebord^ 
id our trrnuines. If our law were different, 
Hntish territory would bccumc an asylum 
iur I rfttJe-NteaiVr.i. and all the N.itive States 
Would feel themselves deeply injured* 

" s/A- The effect of the section upon the 
position of baitet‘>4 w'ould be very singular, 
and we thought undesirable. It would in- 
ve^st picr\ bailee, for whatever purpose, with 
the power of selling the goods bailed as he 
Wt>iild be able to make a good title to them, 
and. if he offered to .uTount for the price to 
the true tiwntr it seemed to us very doubt¬ 
ful whi’ther he would be punishable for cri- 
briMi'h of irust. A lodger sells the 
furniture of his li>dging.s for an inadequate 
sum. and fiass Ihe money to the landlord. 
The Undlr>rd under the proposed sertioo 
Would lose his property absolutely, and have 
110 remedy at all. unless the transaction 
Were regarded as a * diskoiMMt ntiHappropti- 
ntion,' which seems rather an abttxe of 
terms The case was not perhaps likely to 
hHp{>en . but, if dishonest personH were CHica 
made ;iwarc of the existence of aurh a law. 
We fe.ifed thaf it would be extensive^ aaed 
for the perpetration of frauds, Which It 
would be very difficult to detect." 

lUustratiim <a) was held not slralUir to a 
<ase in which a Government currcncy-oOte 
Was stolen from A. and cashed by B In JEMl 
faith for C, and, on the conviction of C for 
theft, the Magistrate ordered the note to 
be returned to S** 


Emprfiti. V. yoggeiaur Mocki. I. L- R., 3 Cab 379. 
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The law as enacted in this iiection has 
virtually been adopted in the new Factors 
Act, 40 and 41 Viet., c. 39. The preamble re¬ 
cites : “Whereas doubts have arisen with 
respect to the true meaning of certain pro¬ 
visions of the Factors Act, and it is expe¬ 
dient to remove such doubts and otherwise 
to amend the said Acts fbr the better secu¬ 
rity of persons buying, or making advanres 
on goods, or documents of title to goods, 
in the usual and ordinary course of mercan¬ 
tile business : be it enacted,' &c. 

S, 2 provides as follows with respect to se¬ 
cret revo(‘ation of entrustnient or agency.— 

Where any agent or person has been cn^ 
trusted With, and continues in the posses¬ 
sion of, any goods, or documents of title to 
goods, within the meaning'of the principal 
Acts as amended by this Act nnr m'ocatwn 
vf his cntru>tTftc-nt or agency shall not pre¬ 
judice or affect the title cr rights of any 
other perstm who, 'H'lthimt nniicr ol such 
revocation, punhiiNcs such goods, or makes 
advances upon the faith or sei'urity of such 
goods or dcK'uments. ' 

S. 3 enai'ls a< follows with respect lo ven¬ 
dors p<‘rnutted to retain documentf; of title 
to goods ;— * 

" Where any goods have been sold, and 
the vendor ot tiny person on his behalf con¬ 
tinues or is in possession of the documents 
of title thereto, any sah*. pledge, or other dis¬ 
position of the go^s or documents made by 
such vendor, or any person or agent entrust, 
cd by thr vendor wtlh the goods or docu¬ 
ments within the meaning uf the principal 
Acts amcndcil by this Act so continuing 
or being in possession, shall be as valid and 
effectual as if such vendor or person wore an 
agent or person entrusted by the sendee with 
the goods or documents utihin the meaning 
of the principal Acts asamcndcxl bv this Act, 
provided the person to whom the -saV, pledge, 
or other disposition is made, nas not notice 
that the goods haiT been pn^viously sold ' 

S. 4 enacts as follows with respect to ven¬ 
dees permitted to have possession of dorn 
meats of title to goods .— 

Where any gootis have been sold or con¬ 
tracted to be sold, and the vendee, or an)' 
pereon on his behalf, obtains the possession 
of the documents of title thereto from th«! 
vendor or his agents, any sale pledge, or 
disposition of such goods or documents by 
such vendee so in possession, or by any other 
periion or agent entrusted by the vendee with 
the documents within the meaning of the 
incipal Act» as amended by this Act. shall 
B» valid and effectual as if such vendee 


or other person were an agent or person on* 
trusted by the vendor with the documentH 
within the meaning oi the principal Acts as 
amended by this Act, provided the pertion to 
whom the sale, pledge, or other dispositioa 
is made has not notice of any lien or other 
right of the vendor in respect of thegoods.*’^ 

And s. 5 thus provides with respect to 
transfer^ of documents of title 

“ Where unv dotuiue7ii 0/ title to goods 
has been lawfully endorsed or otherwise trans¬ 
ferred to any person as a vendee or owner 
of the good- and sia b person transfers 
such document by indorsement '.or by deli* 
very where the document is by custom, Dr 
by its express terms, transferable by deli¬ 
very, or makes the goods deliverable to the 
bearer,( to a person who takes the same bond 
fidr and tor valuable t'onsideralion, the laEt- 
nieiitHJzu-d transfer shall have the same 
t Ifet't for dtfe,'iting any vendor’s lien or right 
uf stoppage i« fmn^itu as the transfer of a 
bill of lading has fur defeating the right of 
stoppage i« frani^ttu. 

The possession whi< h meant by the first 
par* of exrep 1 of this section floS) is a pos¬ 
session which is uniiu.ihficd. and not to be 
n*strirte(l otherwise th.in by fSe owner giv¬ 
ing instnu’tions to the person who has it, ft 
1'* the kind ol possession which a factor or 
agent has, uhere the ounce of the goods, 
although he has p.irted wtlh the possession, 
niri) g<ie insui.ixions to ihc person in pos¬ 
session what lu do with the goods. It is 
such possession as an owner bah , and in 
sui h a c‘as<‘ the person selling contrary to 
bis insirurtions gives h title lo a buyer 
acting ill gcHHl faith The exception docs 
not apply whete there 1*5 only a qualified pos- 
sessuin, such .is a hirer of goods has, or where 
the possession is fur a specific purpose. In 
sui h a r.ise the owner h.is no right to give 
ETistructiuns. Thr n.iture of the pos^sc^isian 
and the power the person having it are 
<letcrmtru\l |i\ the contract of hiring w the 
cuntrar: under which possession was taken ; 
and i.s of a different nature from the unquali¬ 
fied posM-ssion above mentioned, where the 
uwncr ha.s power to give instructions. The 
hirer has tmly a qualified possession- He 
acquires a right of possession only lor the 
particular period or purpose stipulated. By 
the Roman law, the hirer acquired no pTO« 
perty in the thing hired. By the English 
law. he has only a special property daring 
the continuance of the contract, or for the 
purposes exprcssetl or implied by it. By the 
sale ol the thing, his nght of pt>sttes»Dn and 
Ins spet^ial property arc both determined, and 
thu.s his posiiession is of quite a different 
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character from the possession which was in¬ 
tended by this section, taking it as a whole,* 
Accordingly, where a piano had been hired 
from the plaintiff with an option of purchase, 
and the hirer sold the piano to the lufendant 
before he had exercised that option, it was 
held that the defendant was liable in irox*tr 
to the pLaintifF, although it was found that 
he act^ in perfect good faith, the possession 
which was acquired by the hirer of the piano 
not being surh a possession as was contem¬ 
plated by this section.f 

In England, the purchaser of a chattel 
takes it, as a general rule, subject to what 
may turn out to be informalities in the title. 
By a purchase in market overt the title ob¬ 
tained is good against ail the world. If not 
so purchased, though purchased banti fide, the 
title obtained may nut be good against the 
real owner. Where the original owner has 


parted with the chattel to A upon a 
contract, though there may be circumstancaa 
which enable that owner to set aside thtt 
contract, the bond-Jide purchaser from A will 
obtain an indefeasible title. The questioa«. 
therefore, in many surh cases will be, vm 
there a contract between the original owner 
and the intermediate purchaser 

Where goods are shipped under a bill of 
lading drawn in parts, to be delivered to 
the consignee "or his assigns, the one of 
which bills being accomplished, the others 
to .stand void,'' the master or the ware-house¬ 
man, who has the custody of the goods, is 
justified in delivering to the consignee on 
production of one part, although there has 
been a prior indorsement for value to the 
holder of another part, provided the delivery 
be hond‘Jide ikxid without notice or knowledge 
of buch prior indorsement.f 


Chasck —That }uu, on cr about the 

, at , dishonestly ret'eived 

. knowing or having reason to be¬ 
lieve the same to be stolen property, and that 
you thereby committed an offence punishable 
under s. 411 of the Indian Penal Code, and 
within, &c. 

A CHARGE, under s 411 of the Penal Code, 
of dishonestly receiving stolen property, 
should state that the articles found in povses- 
sion of the accused were the property of A B. 
the owner thereof — Reg t SinDUBtN Bal- 
SATM, i Bom. H. C R 95 Forbes, Erskinc, 
and Werstropp, JJ. Nov 18, 

A PERSON convicted of, .ind M-nt<nced fur. 
dacoity, cannot also be romif'ted of and 
sentenced for, receiving or retaining the stolen 
property thereby acquired il-och. J.. dii- 
sfniiente .)—In" the M mtef of BiivKvn 
Skal. W. R Gap. 1864. JS7 Loeh, Steer, 
and Glover, Jj. May 3 , 1864. 

When stolen property is found in the 
possession of daroits, the offence of " know¬ 
ingly having in possevsiun " is to be consider¬ 
ed as included in the original one of daraity, 
unie^ there are rircumstaoces clearly se¬ 
parating the one crime from the other, e./., 
length of time or distance.—yi'ERKv Asooot 
Hossein. I W. R. 48. [Kemp and Glover, 
jJ. Dec. 33 , 1864.^ 


The theft and the taking or retention of 
stolen goods form one and the same offence, 
and cannot be punished separately-—QuEEN 
r. Smbbml'nt Aocp, 2 W R. 6j. Glover, 
J. April ly. 1H65. 

When persons are found within .six hours 
of the commission of a dacoity with por¬ 
tions of the plundered property in their pos¬ 
session, the presumption of law is that they 
are partii ipaturs in the dacoity, and not mere¬ 
ly receivers— ^rEKN r Cassv Mul, 3 W. 
R. 10. .Glover, J May 6, 1865] 

When apns<mef is apprehended eight days 
after a dacoity with port of the pUtndtf 
in hb poss^s-iion, there is as good ground for 
charging him with the dicoiCy as with 
having received or retained with guilty know¬ 
ledge, and he ought to be. charged in the 
alternative form — ycEiN MoTEE JoLAHA, 
5 W. R, <)6. Jackson, j. April 9,1866.] 

The pri.*toner, who. having received stoteo 
property, conre.-Jed it in his house, could 
not be charged and convicted for two offences^ 
TtM.. of having dishonestly received stti^ik 
property under s 411. and^ assisting in the 
concealment of stolen property under a- 
414, which applies to persons whose deiHng 
with the stolen prop^ty is not of sueb m 
kind as to make thm guilty of dlalictkeat^ 
receiving or retaining it.—G oVT. e. Mo«g*il« 


* Greenwood Co. v. Holqueite^ 30 W. R- 467 13 B. L. R, 42. 

+ ihid. 

; CHMdy V. Idndmy, L. R.. I Q. B. D. 348: a Q. B. D._o6; 3 App. Cas. 459. 

5 Glyn MilU & Co. v. AW 6 r wtsi India Dock Co, L. R„ 7 App. Caa. 591; 47 L, T. 
30®; Jl W. R. (Eng i 201 
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MAT Nowlia, t H. C\ R. 9. [PearcQo 
W Sp«akie» OAg. JJ. Auf. 1, iSdb.] 

/ Evii>bnck of gaiUy knowledge is necesaery 
to a conviction 6n a charge of dishonestly 
Tetainlng stolen property.— Qukkn «. Doyal 
Shilvdak, 6 W. R. 87. ijLoch and Mac> 
pkersuo, JJ. Dec- 3,1866O 

In Older to sustain a conviction under s. 
4m of the Penal Code of receiving property 
stolon at a dacoitv. it is necessary to prove 
iW the prisoner knew, or had reason to be> 
liew^ that dacoity bad l>een rommitted, or 
that the persons from whom he acquired the 
property were dacoits,—Q uken v. Jogkshuk 
DAGDEE t 7 W. R. 73. Norman, Seton-Karr, 
and Hobhouse, JJ. May 2^*, 1867] 

RKcoGaiTtoa of thif gs not before the eyes 
of deposing witnesses is not evidenre against 
a person accused of ha^ .ng hei-n in poMkVssion 
of these things.—yt ken c. .\fusN\jii t jouM* 
use, 8 W. K. t6 Kemp and Cilo'er, JJ. 
June 17, l^67 ^ 

The police may, uiOiout any formal com- 
pbint, appr^end any person funnd with sto¬ 
len property. They have also the power of 
searching any hoUM- sn.spef-ted of cuntainiiig 
«eolen property.'—yi‘KK\ t*. Gowicbt Sikoh, 
8 W. R. 28. Loch, J. June 20, 1867. 


To support a conviciion fur receiving or 
possessing stolen pruper1\, ihere must Ik* 
proof (i) that the properly was of the de'serip- 
tJOii “ stolen, " and >2} iitai accu^ad ivas in 
possession with a guilty knowledge.— Ceovvn 
r. Esmuk S1.NUM, t^anj Rec .No 8 of 1^67, 
and the same ca.'ie Rmj Rec.. No. 13 of 11^67. 


Vf HERE loss IS occasioned to a person whoso 
properly has been stolen, it is not illegal for 
the trying Magistrate to award a pDrti<in of 
the hne inflicted on the accused os amends 
to the owner of such property, .tfthough the 
stolen propei ty is recovered and restored to 
theowi^.—R ko r. Vir«Uiii'PA bin Nia<iACPa. 
5 Bom. K. C. R. 41. , NVwton, Offg. C.J.. 

End Tucker, J, May 20 1868] 

AccutRO was employed by the f^an jab Hank 
ES its treasurer at Multan. After ?;ervmg for 
E few days in that capacity, he, with the con¬ 
sent of the Bank, put in one D as bis agent 
or goiDESliUi, himself removing 10 other em- 
ploynient.s at Amritsai, but continuing to re¬ 
ceive pay from the Bank. D misappropriated 
WIEin moneys of the Bank, and hnally ab- 
aoonded. The Sessions Court found that ac- 
cuiMKt had received some of (he misappro- 
uUded money from D, and had connived at 
U'e dcfalcEliJn \ and convicted him of crimi- 
nE\ breECh of trust as a servant, and of abet¬ 
ting the same, in appeal it was contended 
ior tb^ EceuEed, infet alia, that he was trea- 
ntwc only in name, and had no dominion 


[Sic. 4*4. 

(- ■ 

over the misappropriated property; c ouae* r 
quently he was not a partici^tor in 
ence to D’s defalcation ; and, as to the latfer, 
he was the servant of the accused, not of the 
Bank, so that, whatever his offence, be had 
not committed breach of trust as a serraat. 
Found by the Chief Court that both accused 
and D were servants of the Bank, that D bad 
committed breach of trust as such, and that 
accused had received the misappropriatad 
money from D with a guilty knowledge^ 
On the que.<ition whether this amounted to 
abetment of D*s offence, or to dishonest re¬ 
ceiving under s. 411, it was held that although 
no act done by accused after D*,s offence was 
committed would make the former guilty as 
an abettor, yet as accused, who, as the Bank's 
treasurer, was bound to discIo.se the fact that 
he had irregularly received the Bank's money 
on the hrst defatraiion, did not do so, be was 
guilty of an illegal omission, by which he 
voluntarily caused the safe abstraction and 
transmission to himself of the second sum, 
and had thereby abetted the breach of trust 
by a servant — Kaloo Ram t». Crown, Panj, 
Rec , No 30 of 1868. 

THE offence of dishonest retention of .stolen 
property under s 41 j of the Penal Code may 
be complete without any guilty knowledgtf 
at the time of r«'eipt.—P ro , April 6, 1869, 

4 Mad. H.C. R. Ap-42- 

Where property siifhricntly identified to be 
the property of one person is found to be in 
the possession of another person without 
leave or license, i r any legal permission 
of the ouner, it is for the party in whose 
possession the property is found duly to ac> 
count fur its possesion, and, unless he can 
do so, a jury might fairly infer in such cir¬ 
cumstances that It was with a guilty know¬ 
ledge that the prisoner took that which he 
knew to be not his own.— Qlesn v. ShrL'F- 
kooddern, tj W. R. 26. ^Bayley and Glover, 
JJ. Keb. 14, iSyol 

The praclire of dividing the facts which 
con^itute the parts of one offence into several 
minor offences condemned. A person con¬ 
victed of d.iruity under s 295 cannot be con¬ 
victed also of dishonestly receiving stolen 
property under s 411, or of receiving stolea 
property transferred by commission of daooity 
under s. 412, when there is no evidence the 
commission. Mode of treating the confes¬ 
sion of prisoners as evidence in a case of re¬ 
ceiving stolen property pointed out.—QuSEN 
r. Shahvbut Sheikh. 13 W« R. 42. [Nor¬ 
man, Ofig. C.j., and Bayley. j. Mar.ft, l8;o j 

In e case in which the accuscsd is chuged 
with receiving stolen property, it must be 
rkarly proved that he retainea the prvperty 
with a guilty kEowledge.-^tN the Mattke 
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QF Mker Yak Ali, 13 W R. 70. [Bayley 
and Mitter, Jj. May 7, 1870.] 

Thsrb being no evidence on the record to 
show that property, for the dishonestly receiv¬ 
ing of which a prisoner had been convicted 
under s. 411 of the Penal Code, was actually 
stolen, the conviction and sentence under 
such section will be annulled. — Quebn v. 
Buldko Pershad, 2 N.-W. P. 187. [Span- 
kie, J. May 13, 1870.] 

A PRISONFR cannot be convicted under s. 
411 of the Penal Code for dishonestly receiv¬ 
ing or retaining stolen property in respect of 
property which he himself has been convict¬ 
ed, under s. 409. Penal Code, of having ob¬ 
tained possession by committing criminal 
breach of trust.—Q ueen v. Shunker, 2 N.- 
W. P. 312. [Spankie. J. Aug. 5, 1870.'! 

A's PROHEKTV was stolen and pledged by 
the thief to B, who received it without guilty 
knowledge. The Chief Court ordered the 
property to be restored to A under s. 132B of 
Act Vni. of 1869 .—Bhar\ Mullv. Crown, 
Panj. Rec., No. 37 of 1870 But see Crowti 
V. Sarvaft, Panj. Rcc., No 21 of 1678, infra, 
p. 406. 

Mere possession of stolen articles of tri¬ 
fling \'alue does not warrant the presump ion 
that the receiver knew them to have been the 
proceeds of a dacoity, or had acquired theiri 
from one whom he knew or believed to be a 
dacoit—QuKhN 71. Samiruddin, 18W. R 25. 
.^Kemp and Glover, ]J. July 3, 1872 ' 

A cONViCTroN* of an ofTence under s. 411 
of the Penal Code was set aside in the absence 
of evidence on the record that the property 
was Government property, that it was stolen 
property, or that the accused knew, or had 
reason to believe, it was stolen—Q lebn t*. 
Dussorut Dass, iS W. R 63. 'Kemp and 
Pontifex, JJ. Nov 18, 1R72. 

Unless the sale take place in market overt 
fas explained in s. 13, para. 7, Pan jab Civil 
Code), a bond-fide purchaser of stolen pro¬ 
perty acquires no title to it. He must re¬ 
store the property to the original owner, louk- 
ing to the seller f- r hi.s remedy.—C rown 7'. 
Gurdit Singh, Panj. Rec., No 7 of 1872 

Where a person was charged tinder s. 411 
of the Penal Code with having received sto¬ 
len property (rubber, the produce i f the Gov¬ 
ernment forests at Cachar). and it was not 
proved that the nibber came from the Gov¬ 
ernment forests, or that it was stolen proper¬ 
ty, and that the prisoner knew that it was 
stolen property, it was held that the convic¬ 


tion under s. 411 was bad, and that be could. 
not be convicted of smuggling, smuggling 
Indian rubber not being an offence un£r 
Penal Code.— Queen v. Bajo Huri, 19 W. 
R, 37 [Couch, C.J., and Glover, J. Feb. 
20. 1873.] 

The only evidence of the receipt of stolen 
property by a wife was the fact that the pro¬ 
perty was found in the house where she lived 
with her husband. Held that that consti¬ 
tuted the possession of the husband rather 
than that of the wife.— Queen v. DbSilva, 
5 N.-W.‘P. 120. rjardine, J, April 19,1873.] 

In a case in which the accused was charged 
with having stolen a pony, the Magistrate 
sentenced the accu.sed to imprisonment, and 
awarded a fine of Rs. 25, which he ordered 
should, it realized, be paid over to the com¬ 
plainant, directing at the same time that the 
pony should be restored to a third party, by 
whom It had been purchased bond /ide at a 
public sale, the Magistrate relying on s. 418, 
Code of Criminal Procedure (Act X. of 1872), 
and on the rule of Knglish law protecting a 
bonafide purchaser in market overt. The 
Sessions Judge considered that s. 418 of the 
Code of 1S72 ^or s. 517 of the Code of 1882) 
was not intended to supersede s. 108,* Act IX. 
of 1872, and that, as under the latter law the 
property in the puny did nut pass to the third 
party (purchaser;, the pony should have been 
restored to the prosenitor. Held that the fine 
of Rs 25 imposed upon the prisoner could' 
not be paid over to the complainant, either 
under 5. 41S of the Code of 1872 1/. e., s 517 
of the Code of 18S21, or under any supposed 
rule of law relating to sales in market overt, 
and that, if any such order could bc^ mode, it 
would be under s. 308 of the Code of 1872 
tor s. 545 of the Cc^e of 1882;. The order, 
so far as it direi'ted that the fine be paid to 
the complainant, was accordingly .set aside.— 
Nobokkisto Acharjee r. Lall Chand 
SiiFiKH, 20 \V« R. 38. [Markby and Birch, 

JJ- J673.J 

Pkofbrty suspected of being stolen may 
be confiscated under s 418 of Act X, of 1872, 
although the person charged with stealing it 
isdischarged.— PhullaSinghv Ram Singh, 
Panj. Rec , No. 20 of 1873. 

Tub accused were found in possession of 
stolen property, the produce of .several sepa¬ 
rate thefts Held that they could not be 
cofivicted of several separate acts of receiving 
unless there was evidence that they did not 
receive all the property at one and the same 
time-— Crown v Rampbrshad, Panj. Rec., 
No. 5 of 1874 


[ * For s. 108, Act IX. of 1R72 (Contract Act), and annotations thereon, ree suf>ea, p. 498* 
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P08S88SION of property which has been 
stolen from the owner is generally at best 
only evidence of theft when the date of the 
theft Is 50 recent as to make it reasonable to 
presume in the absence of explanation that 
the person in whose possession the properly 
is found must have obtained the possession by 
stealing.— Qverk v, I^oromieshur Aheek, 
23 W. R. 16. [Phear and Morns, JJ. Jan. 

8. 187s ] 

MonkV obtained upon forged mono)--orders 
is not “stolen property ' within ihc defini¬ 
tion thereof given in the Penal Code. s. 410 
—Queen v. Mon Moiilin Rov, ->4 W. R 33- 
TBirch and Lawford. JJ. July 26. 1875 ]] 

The goods received must be the identiral 
goods which were stolen, and not something 
for which they, had been >uld or exchanged. 
Where A stole six notes for and 

changed them into rotes for y^2o, s(*ine of 
which he gave to B, it u.is rnlecl that 1> cuuld 
not be convicted of receiving, as he had not 
received the notes which were stolen.—R. t* 
Walklev, 4 C. A P. 133 Airli , 201I1 ed., 
p, 496. 

Not only must it be shown diat ihe pro¬ 
perty was originally stolen propel ty, but also 
that it contiiiued in th a stall* Ihu time of 
the receipt. In one e,is«' gomls h.nd Iiecn 
stolen, and, when tin iluei' w:is <lelei ti d, ilu-v 
were taken from him. ard tlu-n restored hv 
the owner’s oon.si-nl I hit he might sill tluin 
to a person who li.id been 111 ih - h.ibil ot 
buying hi 5 booty. W'hcn tie- / itler was in¬ 
dicted ns a receiver, it was held ilia*" he could 
not be ronvirted, inasmiK h ;is .at the timt of 
the rei'eipfc the goods were nnt ,sfolc/i gttod'i. 
—Reg. V. Doi.an, 24 L ] M. C. 51* . "l)c.irs 
436; See AV,g. v Sr/wiuif^. i I, U. C. C. 

Where stolen propeity is luund with a 
erson who admits h.i\ mg receiited it, it may 
e fairly presumed th.it ihe reicipt iv.-ci .v dis¬ 
honest one, unless the nireiver's conduct is 
satisfactorily explained -*-l\ Tin M.vtiku op 
RamjoyKurmoku<, 25 \V. K. in , Maepher- 
son, Olover, and Mittcr. JJ. Jan 18711 

ALTHOUGFt a person who is ennvicUd of 
theft cannot, in resptc*. of the s.ime property, 
be convicted at the .same time of receiving 
Stolen property, yet a person who is actjuitled 
of the theft of any property, or who is not 
charged with stealin;;» it, may. in respect of 
the identical property, be charged with, and 
convicted of, receiving it, knowing ii to 
stolen j so that the mere fac*t of a person’s 
having once been acijuitted of the ch.arge of' 
stealing any propi^rty docs not of itself pre¬ 
vent his trial at any future time on the charge 
of receiving the same property knowing it to 
be stolen.— Queen t- Nyaz Alt, 23 W. R. 
47, [Kemp and Glover, JJ. May 25, 1876.] 


LSBC.,4Uii 

A MAUibrKATE has jurisdiction uador ai 
418, Act X. of 1872 to deal with prop^J' 
stolen in British territory, notwithstanding 
that it may be seized in foreign territory, and 
brought into British territory by the police. 
—Mu.ssammat Kishen Kour V. Crown, 
Ranj. Roc., No. 20 of 1878. 

In a summary proceeding under s. 418 of 
the Criminal Procedure Code, where stolen 
property is m the possession of a bond-fide 
purchaser, the proper order for a Magistrate 
to pass is to leave the property in the pur¬ 
chaser’s possession, leaving the complainant 
lu take .such steps as he may think proper to 
establish his title as owner, and recover pos¬ 
session from the purchaser.— Crown v. Sa- 
wan. Panj. Rcr., No. 21 of 1878. 

Thl mtTL* being in possession of stolen 
property dishonestly without a guilty know¬ 
ledge is not a substantive offence. It is an 
ofh nec under s. 411 to dishonestly receive 
stol»*n property knowing or having reason to 
know the same to be stolen property, or to dis¬ 
honestly rctiiin It with the like knowledge. 
To support a conviction of dishonestly retain¬ 
ing stolen property, it ought to be shown 
ihnt theamised, being in innocent possession 
of the property, acquired the knowledge that 
c was stulen. and thereafter retained it dis- 
ijoiiestlv When a poison is shown to stand 
in Much a relntum to stolen property as falls 
sliort ot possession h_v him of such property, 
his manner of de.iling with the property may 
warrant a i liarge of asbisling in conccalingor 
dispo'.iit'^'- ijf or making away with the pro- 
pi rtv ivilh a guilty knowledge, that is, a 
charge of :\r\ offence under s. 414. —-Khona v. 
L\\iPRESS, Panj RcC . No. 31 of 1879. 

A Hindu, intending to .separate himself 
from hiN family, emigrated to Demerara a 5 
a cooliL After an absence of thirty years he 
retiiriu-d to he. family, bringing wilh him 
luoiii-y and other moveable property which he 
had acquirtd in Domerara by manual labour 
as a couhe. On his return to his family, he 
lived in coinmonsality with it, but he did not 
treat ^.uch property a.s joint family-property, 
but as hi- own property. Ne/ti that such pro¬ 
perty uas his solo property, and his brother 
was not a joint-owner of it, and eould pro¬ 
perly in* Convicted of theft in respect of it. 
It is iTrcgulir to convict and punish a person 
for abetment of theft, and at the ‘vame time 
to ron\ict and punish him for receiving the 
slolen property — Kmi’REss v. S»Ta RaU Rai, 
1. T. R.. 3 All. 181. [Straight, J. Aug* 16, 
iSSo.l 

Thk word believe'’ in s. 414 of the Penal 
Code is much stronger than the word “sus¬ 
pect," and involves the necessity of showing 
that the circumstances were such that a 


[ 505 ] 


fp C.6S.1 



Ssc* 


OFFJSATCIlS AGAJ/^ST PFOFSFTy. 


iC«AF«xvii. 


reasonable man must have felt coaviaced \n 
bis mind that the property with which he was 
dealing was stolen property. It is not suffi- 
cidit in such a case to show that the accused 
person was careless, or that he had reason to 
suspect that the prepay was stolen, or that 
he did not make suffiricnt inquiry to .'wcertnin 
whether it had been honestly nc'ciuired — 
£uprf.ss V. Raxoo Timaji, 1 I.. R.. C Utun 
402, j.MeI\ ill and Nanabbai I landas, 1 1 
Dec. 21, 1880.J A lul! report uf this r.iv is 
reproduced under s. 414, infra. 

Where the accused, a foreigner, was found 
in foreign territory in possession of stolen 
property, but it is not shown that he was 
one of those who had committed the theft, or 
that he hjkd possession of the property in 
British territory, held that a runvirtion tindtT 
s. 411 was not sustainable. ^fu 5 ^atnmat 
KUhtn Kirut v. Crcvin (P.inj. Rec , No 20 
oi 1870) cited and followed —Ma/ar Mik ?. 
EatPRESS. Pani. Rer. No i(f> of i8ik). 

The prisoner ua^ tried at Bombay wndtr 
5, 411 of the Pen.ii Cod?-, on a < harg'*’ <>» 
hiving dishonestly rerv. vwl and retalnt’d 
Stolen property, knowing or having rrason m 
believe the same to be stoleri property Hr 
was also charged under ss loS ^expl .'iml 
109, with having abetiwi that otleiu «■ B 
appeared at the trial that the pris^itn'r is.i'o .1 
clerk in the empU<ynu‘i»( ot a tnefi-.tptile lirtu 
at Port Louis, in the island of Mauritius 
On the 29th Octubi’T and thi* ist Noven b»T 
1879, rcrtain letters addre-^-ced hv ih*' fir»ti (tp 
their comnns^iun-agi nt at Hon^biv wrre 
ab'JtrartecI from the pi«st-otlirr M Port I.fxiis. 
The letters ri»ntautt*»l six bills o: et'-hanirr 
belonging tti the firm tor ,fn .itiiou'i* 

oi Rs 2 b. 55 ^^ ^ 

the prisoner sf-nk .ill mx Sills ^r u; 

B letter to tin- rn.otavjcr of a 1 sink at 
requesting that the %< vr*rai aino.^s>i*s m.ghi U* 
collected on the prisom'r s own ari^.unt riorl 
remitted to him by bills <m Ma>tiir>u-. Tbr^ 
sums were anordmgly ri-ali/f'd bs tar b.n.K 
and duly remitted to the prisworr. It v^r\- 
not denied that the prssuner oh‘.Aiiif-iI 
sion of the nioni's, and iistd ic h), u«ri 
His defence Wtis that the bilU had Ix^n given 
to him in payment of a debt The pn\«>ner 
was convictwl on all the chargev but the 
juriidiction of the Court having chaL 

ienged on his behalf, the qucsiion wa<9 re^t^rv- 
ed. /feW prr Sargent and MrIvdl JJ iVVest, 

di$smHeniei, ‘ that the bills of exrhangr 
having been stolen at Mauririus, m which 
island the Penal Code i*? firit in forrr, r^tild 
not be ^garded iw ^ stolen prupif-rty w ithm 
the provisions of s. 410, luj js to render the 
person receivingthemat Bombay lUble iind^r 
1. 4 i I i that the High Court i>f noniliay bad, 
therefore, no jurisdirtioo . and that the ron* 


viction must be quaihed/' Pireviously to the 
trial at the Sessions the prisoner hod WpKcd 
to the Court for commissions to Poodiehem 
and Mauritiii!» to take evidence on hUi faeholt. 
The application was refused, on the ground 
that the High Court had no authority to 
i.Hsiie A commission m such a case but the 
Ic.irnrd Judge - West. J.> reserved the ques- 
tiiin tor the I'ull Court. Held that the High 
Ctuirk hud no power to i*4suc a commisaton 
nut of thf Juriscliciion in a criminal case on 
:iTi application by the accuMcd.**-EllPRESS v. 
S. Moori.v CHBrn, I, L. R-, 5 Bom. 338. 
S.irgr‘nf, Mclvill, and West, JJ. April ^ A 
Slny\i, l8<^i _ 

A cKiMixkK cannot Iw tried at the same 
trial for rerriring or retaining 411, Penal 
Codi*,. .and habitually receiving or dealing in 
s. 41'tiulcn propi^riy The proper course 
to try thi* .Accused first for the oAences 
under v 41 f, and, if he is convicted, to tiy 
him under s. 41J, putting in c%''hleiioe the 
preMu^s't ciuivieCioii^ under 4tl« ROd prov¬ 
ing the Pncling <4 the re**! of the property 
in of ivh:‘'h no -.c|>arAtc charge under 

s 4! 1 roiti{! Lie ni.tilr or tried by reason of the 
ol t 45:1 i»f the Cr'miiMil Procedure 
Cotb' At t S o» ““ l« Ttitf MArrmm 

tn I'ttom Kijonimio KMrNESS e. VtTOW 
I. 1. R C'al ^34. 10 C' 1.. R. 
4fifi Mcliufifll and bi'-UL JJ. Mar. 31 

i>; c<«nMdfring nbetherthe pOMessioa of 
luirn gi>odN a prciumptioo of div 

hum st rcr*',pi o? srtdrn pTope/t v, the atteii' 
tJi.n uf ihr ii:r\ should bedtattn 10 the neCeS- 
\fi vuiMjiijj; that ttK^psses- 

.,t,n rlr.irt\ tr.u ml to the ac* ws«d, Tne fa*’t 
ui proptrii licing found ronrealed m 

i .in < ho'. ^ lAonM W hu flicxenl to raise .1 
fjrc’* JM'pfiun sh*t hr km'w ibr property to be 
pr\rpr;tv but It Wfitild uol be Sufficient 
N, >hfiWr that jf h.«l Utui acquired bv daraity. 
— Ps f Mmhahi I. L U., 7 feoitt 731. 
MrhillrOul )(, t)r!. ||. tHUa.J 

T}fi> hi>'* !h.ir a i-hdd ho# been tried for 
kli^'fr .tiul di '.rb.trgmi ntt^lrr s 215 of the Code 
<*t C rimmal f‘rfMrrdiirc, 1H7J. on the grouiid 
id 'iranr oi u^dcr^af dmg within the meaning 
\ i ^ 83 of the IVfial Cwde, is no bar to thw 
rfux>‘c:]CK) id ;i {fer<:un charged under a 411 
of the I'eiud Code with receiving the pTOptfty 
allcgcil fx> h>%«' tieen srtolm —^i*EEit r 
KK.iSHs,i, I 1. R,. 6 Mad. 37,T 
and Miittuvami Ayyar. JJ. April 24 

t/'WHirRs a person is accused of an ofl^soee 
*jhdm A 411 4if the FVnaJ Code, he camfeoti 
where the circumrtancee do nrd raise the 
presumption that he received the bropeity 
knowing it to bS stolen, be convirtm of that 
offence merely beeause he is in ponesriotk of 
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tile property^ and does not account for his 
poiMPewion. Th« protwcutlon must prove hot ti 
that the property was stolen, and that the 
acctuwd received it dishonestly. At the trial 
of a peraon to an offence under s. 41 1 of the 
Penal Code, the Court of Session, under s. 
33 oi the Evidence Act. 1872, used against 
the aocuaed the evideiicc of the owner of the 
propeitv in respect of whit h the arruM:d was 
charged and of his wife taken by l unimission 
during the in<}uiry. and the evirlrrue of the 
iiervant of thoiie persons taken at the int]iiiry 
and jUso the cvideni'c of the owru^r of the 
prop^y taken during the trial under a coin, 
miaaiou issued by the Sessions Judge under 
*• 50J of the Criminal IVoct'dure Cod»‘, The 
grounds upon w'htrh the SesHtuns Judge arh 
fnitted the evidenre taken during the uujuirv 
ware, that the attendcUU'r of the Wltnes^e^ 
could not be pro<Mired wsthowt an of 

Ra. 500, an amount whuH In- r t-msuWuM un- 
reaAonable, th^it iho wuulil U' nu on- 

venienced. «ind th.it their t s tih-niv dul nut 
cuDiTm the ar« ii-»ed iM'rsortulJv. ha\iug rr- 
fcrence only to the uhittite tiiun iit the (>rn> 
pc^ity in rL’-spft.l of uhah the 

< liargvti. JipUi xhiiX XUi,' S 4 -''-ii<iiis j-idge ImH 
improperly admittvsl sin h * h nlem e In* oit- 
to utiuoM-s in lui ground .iliowtd 
undrr a, ;13 ut the Kvtdeiu't- A« t, .ind the cpse^- 
lion of idenlih‘Mrion w.^n a mo,i m Cc-rud one 
and the evidetu'e of tin* withesst's m ijTiesiion 
Wa 9 of the utmost moment, the who!*- oas* 
testing on it. asid. as regard • the ground 
expense, it th»' 

amount unreaiik^nable, rotiNtdcring that the 
entire can* restid on the e\'*d«*iu-e ol those 
witnesses, and that the had not ern*»s- 

eaamined Ihos** whuv evidenee had b*s n 
taken by Comn'ission. nor, looking at hiN pu- 
idtian. could be arrange, brr thrir erox>-txa> 
mmation. iirUi .dso that im strrular groumN 
the Sessions Judge was not justiticii 111 Is.siw 
ing a rommissnui umler s. 503 td the Cnmi- 
futi Procedure Cmfc.— Kmi'KIjss -■ Urukh 
(T), f. U R . 0 Ml 224. OltKhdd J l\ h 
16, 1884.' 

A SaaaioNh Jrnott c annot tender .1 {utrdim 
to an actuNod under s. 33?! uf the Code of 
Criminal f^roc^tium (Art X. ol iSSjt.u wh*Tr 
the offenfe to nhich fie has liern c onmniti*tl 
lA not triable exclusively by the t'uurt of Scn- 
iiiim, »uch as nn odunre under n. 411 of the 
SViul Code.—-KxiruRHs e. Samihr Kis^i.. 
t» L. Rm to Cal. oj6. ^ Priusep and Mac- 
phefiion, JJ. July 1, 18K4. 

A COMMON brass drinking cup was stolen 
in Oett^ber 1883, and was disc overed m the 
pOMMMskm of tbracciiMid in Septembi'r 18R4. 

in a cft*«e in which the necuacd was 
triad to rwriving molcn property, that his 
posMMoion of the stolen properly, coupled 


with the fart that he had failed to give an ac*> 
count as to how he became posaensed of tbo 
property would, under ordinary circiimstan* 
(OS, rais«: a probable presumption of hisguilt» 
but where, as in this case, suc'h poseessioii 
was not a recent possessicn, but une rieven 
ir.onths subse(|uent to the act of tbeft^ the 
presumption against him was so slight that, 
taken by itself, he ought not to be called upon 
to explain how his possession was acquired. 
Thr question of what i.s or is not a recent 
possession uf stolen property is to be consi> 
dered %i*tth rclerenre to the nature of the artU 
<*Ii’ stolen- I^fx V AJa>n (3 C. & P- 600), 
AW V. Ow/'cr f 3 C. A: P. 318)^ Jftx v. Por- 
-7C. A F. 551). followed,—I na ShEIKU 
r. <ji ekN'Kmprkss, j L. R, II Cal. 160. 
Milter and Xorn-i, fj Jan. 7. 1885-] 

Tiik i n li stutwin at Rajkot i.s not part of 
HTtt*^h Indi.i wit tun the moaning of Stat. 
ji .^lul jj \'ii t r' io5. Where the accused. 

.1 ■< ul d N (live State, committed theft 
ii k.i;kut d Station, aud was found in 
pu'^Nt-sN'i^n t.f ihc stnirii property at Thana, 
/itJi/ thar, as ihr ulTeiit'e was not committed 
lu Hntis)! imbf, and as thr .iccused was the 
*ii;hirrf tif,« N.it’vi* Sutr. Ihi! Sf*ssions Court 
a: Than.! had no inri ahriiun To Irv the arcus- 
(ii f(jr thi fi undr-r n ^Ki of the IVnal Code* 
Ih;* il wMs ( omprtrnt to try him for dishon- 
*>Nt rctioition oi ^lo!cu projiertv under s 410 

iht* Ptnal Codr as anirndcd by Act VllL 
of iKSji—(Jv rKN-EurKKss r. Abdul Latib 
ra<./r/AnntM Kmiivvs, L L. K.. 10 8 om« 
lS^ Hirdw'ood and jardine, ]J. Nov. 24, 
iKR^s.- 

A I'KKSriv was roni icted and sentenced 
iindrr N 411 of ihr fVnal CiKlf^ for dishonest¬ 
ly P'l'civing a bull, knowing the same to 
h.ur btvr. criminally miNappropriated. It was 
found that, at thr tuuc of the alleged misap* 
pn»priat\^«n, *hr hull had been Mft at large by 
M>nu* Mindiis, ill arcordanct^ with Hiik^ re* 
liginuN usage, at :hc time of performing fuaer- 
,sl rriS’monieN. //W*/ that the bull was oof, 
at lh*‘ lime of thr alleged misappropriation, 

■ properly ‘ w ilhtn the meaning of the Penal 
taxir, in.isnuu'h as, nid only was it not the 
siihm'i r>f ownership by any person, but the 
origin,d ownrr had surrendored all his rights 
as it« proprietor * that it was therefore muOitts 
f'ritpriYta^ and incapable of larreny being 
committed m respect of it; and that the ooB« 
vtclion mii'tt hr set aside.*—Q uben-Enpresb 

T*. IIANOMU. M. R , 8 All. SI. [Straight, J* 

Dec. 7. iS85> < Referred to tn QuHn^&mp^wt 
V. AVA.1/, r f-. R.. 9 All. 348,iN/rtf. 

A HiNnr wbo, upon the death ol a relMkto 
dedicat(?<( or lets loose a bull, in Bcooidifiott 
with Hindu religious usage, as a pious act 
for the benefit of the soul of the deouaa^i 
therehv surfendera and abandons all peoptiaK 
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iary rights in the animal, which thereafter is 
not property” which is capable of being 
made the subject of dishonest receipt or pos¬ 
session within the meaning of ss. 410 and 
4x1 of the Penal Code. Queeit-Empress v. 
Bandhu ( 1 . L. R., 8 All. 51) and Qiteen-Em¬ 
press y. Jatmira (Weekly Notes, 1884, ?■ ^^7) 
leferr^ to.— Quekn-Emprkss v. Nihal, I. 
Li. R., 9 All. 348. [Straight, J Jan. 7, 1887.] 

A PERSON convicted under ss. 411 75 of 
the Penal Code is not convicted of “ distinct 
offences” within the meaning of s. 35 of the 
Criminal Procedure Code, Qitccn Empress 
V. Zor Singh (I. L. R., 10 All 146) explained. 
Where an offence under s. 411 read with s. 
75 of the Penal Code appears to be deserving 
of a greater punishment than the Magistrate 
trying it can award, the best course for him 
to adopt is to commit the accused fur trial 
to the Court of Session.—ycKKN-KMCRKss 
V. Khax.AK, I. L. R., II All 393- [lirod- 
hurst, J. May 3, 18S9.] 

To constitute the offence of tccfiving sto¬ 
len property, there must be some proof that 
some person other than the accused had pos¬ 
session of the properly before the accused 
got possession of it. The judgmunt of the 
Court (Prinsep and Pigolt.jJ.) was as follows • 
“The prisoners are convicted t>f dishonestly 
receiving stolen property, first, under s. 411 
in respect of the goods belonging to one per¬ 
son, and, second, in respect of goods Ijl lung¬ 
ing to another. They were separately tried, 
and sentenced on each of these charges. There 
is no proof against them save the fact that 
the goods found in their possession were 
stolen from different persons, and were found 
in their possession under such circumstances 
as to prove a guilty knowledge on their part. 
There is no proof as to their receipt of the 
goods, nothing to .show that they received 
them at different times or from different per* 
sons. All the goods in the possession of 
each prisoner may have been stolen by the 
same thief, and may have been by him deli¬ 
vered to that prisoner at the same time, al¬ 
though stolen on different occasions. If each 
prisoner received the goods found in Ins pos¬ 
session together at the .same time, that would 
constitute only one offence. There is nothing 
in the fact that the goods were stolen at dif¬ 
ferent times to constitute by itself proof that 
they were received at different times, or un¬ 
der such circumstances as to show that more 
than one offence was committed in receiving 
them. It need not be considered wheth(T, if 
a thief brought to a receiver, say, a coat and 
a ring, stolen from different persons, and on 


the same occasion gave them to the receiver 
if he said, ‘ Here is a coat stolen from H \ 
take this,’ and the receiver took it; and also 
‘ Here is a ring stolen from B ; take this,’ and 
the receiver took it, these acts would or would 
nut constitute different offences, because 
there is nothiug lo show that such a case eat- 
isted here. Here there is nothing but pos¬ 
session of .stolen property found concealed 
established; and this is consistent wi h only 
one offence having been committed, so far 
as receiving i.s concerned ; but, in truth, the 
offence proved is only the retaining of stolen 
goods. In this rase, as observed, there is no 
proof of actual receiving; and it has been 
held in England 12 Russell on Crimes citing 
E. V. Cordy) that to constitute the offence of 
rt’reiving there must be some proof that some 
person other than the prisoner had posses¬ 
sion of the goods before the prisoner got 
possc-ssion of them , otherwise possession of 
them is only proof of the stealing, which is 
not found here."* If this rule prevails under 
the Penal Code (and we set: no reason why 
it should not), the prisoners should have been 
convicted of the retention of stolen goods, 
knowing, or having reason to believe, that 
they were stolen, of the existcncn of which 
knowledge their ronci:.ilment of the goods 
was evidence. Wo therefore set aside the 
conviction in the second trial. The first 
conviction in the hr.st case wc also set aside, 
and, in lieu thereof, we convict the prisoners 
under the .same section (411) of dishonestly 
retaining stolen property, and sentence the 
prisoners on the (indings in the hrst case, 
ishan to four years, Ananda to six years, and 
Cu»hto to two years, all in rigorous imprison¬ 
ment ” — Ishan Muchi v. Quben-Emfkbss, 
I, L R., 15 Cal. 511 [Prinsep and Pigott, JJ. 
Fob. 21, 1888.J Approved in Queen-Empress 
V. Miikhan, I. L. R., 15 All. 317, infra. 

The accused were charged with retaining 
stolen property under .s. 411 of the Penal 
Code (Act XLV. of i860). The Sessions 
Judge, in his charge to the jury, merely di¬ 
rected them to find whether the property was 
stolen, and whether it was retained bythe ac¬ 
cused. Held that the charge was defective, 
.and amounted to a misdirection. The Ses¬ 
sions Judge should have directed the jury to 
find (1) whether the property was stolen ; (2) 
whether it was dishonestly retained ; and (3) 
whether the ac(‘used knew, or had reason to 
believe, the same to be stolen property. Un¬ 
less these questions were found by the jury in 
the affirmative, the accused could not legally 
be convicted of an offence under s.411 of the 
Penal Code.— Queen-Empress w. Balya So- 


* See the case of Empress v. Vttom Koondoo, I. L. R., 8 Cal. 634, where, however, the 
(ipint does not seem to have been taken.— Ed, Sec supra at p. 506. 
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UYA, 1 . L« R»i 15 Bom. 369. [Birdwood and 
Parsotkfl, JJ. Oct, 9, 1890.3 

.A PERSON cannot be said to be an habitual 
receiver of stolen goods who may receive 
the proceeds of a number of different rob¬ 
beries from a number of different thieves on 
the same day. In order to support a con¬ 
viction under s. 413 of the Penal Code of be¬ 
ing an habitual receiver of stolen property, 
it must be shown that the property was re¬ 
ceived on different occasions and on differ¬ 
ent dates.— QufiiEN^MFRhss v. Ijaburam 
Kansari, I. L. R., 19 Cal. igo. [,Norns and 
Beverley, JJ. Nov. 12, 1891.] 

Where a person was found in possession 
of stolen property identified as belonging to 
different owners, but it did not appear that 
he had received such property »t different 
times, held that such person could not pro¬ 
perly be tried and convicted under s. 411 of 
the Penal Code separately m respect of the 
property identified by each owner, hhan 
Muchi V. The Qnecn-Enipress (J. L. R., 15 
Cal. 511; approved.'—y ijeen-Emi*kkss v . 
Mar HAN, I. L. R., 15 All. 317. [Aikman, J 
April 29, 1893 j 

Where -a document, purporting to be n. 
Collectorate notice forming part of a record, 
and found by the Court to be genuine, was 
discovered to be in the possession of persons 
charged with retaining stolen property, it 
was held that, in a matter of this kind, it was 
right to raise legal presumptions arising out 
of the ordinary course of business, and to 
dispense with direct evidence of the docu¬ 
ment having been actually on the record 
or stolen from it. Though it be true that, 
before a man can be convicted of receiving 
stolen property knowing it to be stolen, it 
must be shown that pioperty has been stolen, 
held that the disappearance of the document 
from the record, plus the substitution of an 
imitation of it in its place, showed that it 
must have been taken with a dishonest ob¬ 
ject.— ISHAN Chundra Chandra Queen- 
Empress, 1 . L. R , 21 Cal. 328. ITrevelvan 
and Rampini, JJ. Nov. 22, 1893.J 

Where the sole evidence against a person 
charged with an offence under s. 411 of the 
Penal Code consisted of the fact that the ac¬ 
cused had pointed out the place where some 
of the stolen property was concealed in the 
field of another person, helti that this was 
not in itself sufficient evidence to support a 
conviction under the above-mentioned sec¬ 
tion.— Queen-Empress v. Gobinda, I. L. R., 
17 All. 576 [Edge, C.J., and Banerji, J. May 

31. i»95 ] 

M AND K were convicted at the same trial 
of receiving stolen property, namely, cur¬ 
rency notes, as well as of assisting in conceal¬ 


ing or disposing of such notes which they 
knew or had reason to believe were stolen 
property. Each of them were charged with 
the same offences only in respect of a cur" 
rency note of Rs. 50U, but in respect of the 
charges on two other notes of Rs. 100 each, 
the charges against each of them related 
only to one of these notes. Held that there 
had been a misjoinder of parties, the tran¬ 
sactions being altogether separate and dis¬ 
tinct against e.ich of them. Held further 
that the Sessions Judge in discharging one of 
the accused on the ground of misjoinder of 
parties had power to add to that order a 
direction that the accused should be re-tried. 
It was not obligatory on him to leave to 
the discretion ot the Magistrate the course 
which should be taken in such .1 matter, and 
it w.is nut intended by the uider of discharge 
in the case of {)ueeu-£mpress v. Ckandi 
Stitch 11 L. R, 14 Cal. 395), to free the 
accused in that case from the consequences 
of his acts or to declare that no order for 
rc-trial could be passed in such a caise. 
(Jiieen-En?press v. P'akirapti (I. L. R., 15 
Bom 4913, and En/pn'ss of India v. Murari 
(I. L. R., 4 All. 147), referred to— Kumudini 
Kanta Guha V. The Queen-Empress, I. L. 
R., 28 Cal. 104. [Priiisep and Handley, JJ. 
June 28, 1900.] 

K S. K ]\ and K M were tried jointly and 
convicted ■ K S under s 407 of the Wnal 
Code, K r and K IVl under s. 4x1 of that 
Code. No objection to the joint trial was 
taken either before the trying Magistrate or 
before the Appellate Court. Held, in revision 
(upon objection being taken to the joint trial 
of K S with K P and K M) that a misjoinder 
of parties is not fatal to the proceedings, but 
is an irregularity which requires that the 
Court should consider under the terms of s. 
5 .T 7 of the Code of Criminal Procedure whe¬ 
ther it has in fact occasioned a failure of 
justice. In the Matter of Abdur Rahman (I. 
L. R., 27 Cal. 839) followed. Held further 
that having regard to the explanation to s. 
537 of the Code of Criminal Procedure the 
objection was nut one which could be pro¬ 
perly taken in revision ; that the objection 
should have been raised at an earlier stage of 
the proceedings; and that therefore it might 
be taken that noL having been so raised it had 
not in fact occasioned a failure of justice.— 
Kali Prosau Mahisal v. Queen-Empress, 
I. L. R., 28 Cal. 7. [Prinsep and Handley, 
JJ. July 2, 1900.] Followed in Kara Kalal 
V. Ram Charan Pal, I. L. R., 28 Cal. lOj 
infra. 

L K and J were tried jointly and convict¬ 
ed, L under s. 381 of the Penal Code of steal" 
ing tea in the possession of his master, K and 
J under s. 4x1 of the Penal Code of dis- 
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honestly retaining some stolen tea which th^ 
had received from L. It was contended that 
the joint trial of a ^son charged under 5. 
411 of the Penal Code with a person charged 
under s. 381 of the Penal Code was necessari¬ 
ly void and the conviction bad. Held that a 
misibinder of parties is not fatal to the pro¬ 
ceedings, but is an irregularity which requires 
that the Court should consider whether, un¬ 
der the terms of 5. 537 of the Code of Cri¬ 
minal Procedure, it has in fact occasioned 
a failure of justice. Bishnu BatiTvar v. Em 
press Cl C. W. N. 35) referred to. In the 
Matter of Abdur Rahman (I. L. R , 27 Cal. 
839)1 “d Kail Prasad Mahisal v Queeti- 
Em^ess (J. L. R., 28 Cal. 7} followed.-^ 
K\ru Kalal V. Ram Charan Pal, 1 . L. R., 
28 Cal. 10. [Pratt and Brett, Jj. Nov. 12, 
1900.] 

S. 411 of the Indian Penal Code docs not 
apply to the person who is the actual thief. 
Where, therefore, a person whose bullock had 
been stolen in his absence traced it to the 
house of the thief, and there and then arrested 
him, and made him over to a chaiikidar, from 
whose custody he escaped, it was held that 
this was not an escape from lawful custody 
within the meaning of s. 224 of the Code. 
Semble that if the owner of the bullock had 


himself been entitled to make the arrest, the 
subsequent custody of the prisoner by the 
chaukidar would have been a lawful curtody. 
Queen-Empress v, Potadu (I. L. R., ij Mad. 

referred to.— Kinq-Empbror v, JOhRIi 
I. L. R., 23 All. 266. [Blair and Aikmao, 
JJ. Mar. 14, 1901.] 

During the trial of a case the accused 
obtained a process for the attendance of a 
witness. Before the witness appeared the 
accused a.^ked the Court to countermand the 
order for his attendance, but the Court 
refused to do so. When the witness attend- 
ed the accused declined to examine him. 
He was thereupon examined by the Court, 
and upon the accused claiming the right to 
cross-examine the witness, the Court refused 
to allow him to do so. Held, that under the 
circumstances the witness rould not be re¬ 
garded as a witness for the defence, and that 
the accused should have been given an op* 
portunity to cro.ss-exumine him. Held, also, 
that offences under ss 411 and 489 (f) of 
the Penal Code are di!,tinrt offences, and 
should be tried separately. — Mohendro 
N\th Das Gupta v. Kmpbkok, I. L. R., 29 
Cal. 387. Prinsep and Stephen, JJ. Feb. 
7. 1902.] 


€t of Set. 412. Whoever dishonestly receives or retains any stolen property, the 

Dishonestly receiving pro- possession whereof he knows or has reason to believe 
Not bailable, perty stolen in the commis- to have been transferred by die commission of 

0 oomp. Sion of a dacoity. dacoily, OF dishonestly receives from a person whom 

he knows or has reason to believe to belong, or to have belonged, to a gang of 
dacoits, property which he knows or has reason to believe to have been stolen, 
shall be punished with transportation for life, or with rigorous imprisonment for 
a term which may extend to ten years, and Shall also be liable to fine. 


Charge. —^That you, on or about the , 
at , dishonestly received stolen pro¬ 
perty, the possession of which you knew, or 
had reason to know, had been transferred by 
the commission of dacoity, and that you 
thereby committed an offence, &c.—2 W. R. 
Cr. L. 23, No. 352 of 1865. 

A SBNTENCB of transportation under ss. 
412 and 59 of the Penal Code cannot exceed 
ten years.— Queen v. Mohanundo Bhun- 
DARr, 5 W. R. 16. [Seton-Karr and Mac- 
phersoa, JJ. Jan. 20, 1866.] 

It must be proved that the prisoner re¬ 
ceived or retained plundered property, know¬ 
ing it to be plundered property, Iwore he 
can be convicted under s 412 of the Penal 
Code.— In the Matter of Bishoo Manjbb, 
9 W. R. 16. [Jackson and Mitter JJ. Feb. 
la, 1868.] 

The practice of dividing the facts which 
constitute the parts of one offence into se¬ 


veral minor offences condemned. A person 
convicted of dacoity under s. 395, Penal 
Code, cannot be convicted also of dishonest¬ 
ly receiving stolen property under s. 411, or 
of receiving property transferred by commis¬ 
sion of dacoity under s 412, when there is 
no evidence of the cominis.sion of more than 
one offence Mode of treating the con¬ 
fession of prisoners as evidence in a case of 
receiving stolen property pointed out— 
Queen v Shaiiadut Sheikh, 13 W. R. 42, 
[Norman, Offg. C. J., and Bayley, J. Mar. 8, 
1870.] 

Merely being seen getting on board a 
boat with four persons, who havO, on their 
own admissions, been convicted of belonging 
to a gang of dacoits, is not sufficient evi¬ 
dence against those so seen. To make an 
admission of guilty knowledge of the means 
by which money, supposed to have* been ac* 
quired by dacoity, was obtained, evidence 
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under k 150 of the Code of Criminal Pro* 
oedure (A^ XXV. of 1861)1 correspondinj; 
with s* 26ot the Evidence Act ( 1 . of 1872), u 
must beehovm that tlve admission was ante¬ 
cedent to the discovery of the money ^ 
Quebn V. Kamal Fukeer, 17 \V. R. 50. 
[Couch, C.J., and Ainslie. J. April 15.1872 1 

A AND B were committed for trial, the for. 
mer for dacotty under s. 395 of the Penal 
Code, and the latter under 412 for receiv. 
ing stolen property, knowing it to be such. 
A made two ronfessions, and in both he 
stated he had handed over to B some pieces 
of gold and silver stolen at the daroity. 
WhenH was arrested, a gold ring and a silver 
wristlet were found in his possession. At the 
trial A pleaded guilty, and B claimed to be 
tried. A goldsmith deposed that he had 
made the ring and wristlet found with B out 
of pieces of gold and silver given to him for 
the purpose by B. On this evidence, and on 
the confessions made by A, the Sessions 
judge ronvieted B. On appeal to the High 
Court, held that, A and B nut having been 
tried jointly for the same offence, the confes¬ 
sion m A was inadmissible as evidence against 
B. There was, therefore, no evidence of the 
identity uf the goods stolen at the dacoity 
with those found in B’s possession, and the 
case against him failed Conviction ijiiash- 
ed.— Empress r. Bal\ P\tel, I. L. R,, 5 
Bom. 63. ^Westropp, C J., anil Melvill, J. 
April 7, i88o« i 

In considering whether the possession of 
stolen goods raises a pre.sumption of dishon¬ 
est receipt of stolen property, the attention 
of the jury should be drawm to the necessity 
of satisfying themselves that the possession 
is clearly traced to the accused. The fact of 
stolen property being found concealed in a 
man's house would be sufficient to raise a 
presumption th.at he knew the property to be 
stolen property, but it would not be sufficient 
to show that it had been acquired by dacoity 
—Empress t. Mauhaki, I. 1 .. R.. 7 Bom 
731. [Mclviil and Pinhey, |J. Oct. ii, 1882.] 

Cbrtain persons, vvho were not proved to 
be British subjects, w^ere found in possession, 
in a native state, of property, the .subject ot 


a dacoity committed in British India- Th«y 
were nut proved to have taken part in the 
dacoity, and there was no evidence that they 
had receWed 01 letaiued any stolen property 
in British India. They were convict^ cn 
offences punishable uoder s. 412 of the Penal 
Code. Held that no offence was proved to 
have been committed within the jurisdiction 
of a British Court.—QuERN-EMPame. Kir- 
PAL Singh, 1. L. R., 9 All. 523. [Edge, C.J., 
and Brodhurst, ]. April 25, 1887.] 

Ten persons were committed to a Ses* 
sions Court charged with offences under 
the Penal Code, ss. 395, 396; and some 
of them were also charged with offences un¬ 
der s. 412 One of the accused had meule a 
confessional statement before the Magistrate) 
who Ttcoided it, but did not make on h a 
memorandum to the effect stated in the Cri¬ 
minal Procedure Code, s. 164, and did not 
.idmit it in evidence for the reasons that the 
accused was produced from the custody of 
the police in which he had been detained for 
five days, and there was a proposal on the 
part of the police to treat him as an approv¬ 
er, It appeared that a perusal of the preli- 
min.vy register would have shown that the 
accuswi w'ere either guilty under s. 396, or 
not guilty under s. 395 at all. The accused 
were tried by the Sessions Judge with a jury. 
The confessional statement was not admit¬ 
ted in evidence. The jury found the accused 
not guilty oi dacoity, but the Judge, disagree¬ 
ing with the verdict, referred the case to the 
High Court under the Criminal Procedure 
Code, s. 307. fieid (i) that the procedure 
.idoptod by the Judge was wrong, and that 
he should have tried the accused with the aid 
of assessors under the Penal Code, s. 396; 
(2) that the Judge should have enquired, un¬ 
der the Criminal Procedure Code, s. 533, 
whether the confessional statement had been 
duly made ; and t3) that, under the circum¬ 
stances, the High Court should determine 
on the evidence on record, after giving due 
W'eight to the opinions of the Judge and the 
jury, whether the accused were guilty under 
8. —QrKEv-HMPREss?'. Ano\ V'alayan. 

I. L.' R,. 22 Mad. 15. [.Colliiis, C.J., and 
Benson, J. Mur 31. April 14, 1898.] 


4ia Whoever habitually receives or deals in property which he knows or ct. of Sei. 
HiU>itu.llydealin,.nstoleu has reason to believe 10 be stden pro^rty shall 
propoity. be punished with transportation for life, or with im- Not bailable, 

prisonment of either description for a term which may extend to ten years, and Not comp, 
shall also be liable to fine. 


A VRisoNBR cannot be tried at the same is to try the accused, first, for the offences 
trial for receiving or retaining (s. 411, Penal under s. 4 ”* and if he is convicted, to try 
Code), and habitually receiving or dealing in him under s 413, putting m evidence thepie- 
(S, 413), stolen property. The proper course vious convictions under s. 411, and proving 
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ihe ^ndinfr of the re»t of the property in re> 
spect of which no separate charge under s. 
411 could be made or tried by reason of the 
provisions of s. 453 of the Criminal Procedure 
Code (Act X. of 1872).— In thb Matj^r of 
Uttom Koondoo: Empress V. Uttom Koon- 
DOO, 1. L. R., 8 Cal. 634; 10 C L. R. 456. 
[McDonell and Field, JJ. Mar. 31, 1882.1 
A PERSON cannot be said to be an habitual 
receiver of stolen goods who may receive the 


proceeds of a number of different robberies 
from a number of different thieves on the 
same day. In order to support a conviction 
under s. 423 of the Penal (Dode of being an 
habitual receiver of stolen property, it must 
be shown that the property was received on 
different occasions and on different dates.^ 
Quecn-Empkess V. Babukam Kansari, 1. L. 
R., 19 Cal. 190. [Norris and Beverley, JJ. 
Nov 12, 1891.] 


Ct. of Ses., 
Frew. 

or Mag. oixBt 
or and c1aiB« 
Cogulxablet 
Wamnt. 

Not bailable. 
Not comp. 


414 . Whoever voluntarily assists in concealing or disposing of, or 
Assisting in concealment of making away with, property which he knows or has 
stolen property. reason to believe to be stolen property, shall be 

punished with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both. 


Several stolen sacks of com arc made 
over to A and B, who know they are stolen 
property, for the purpose of conc'ealing them. 
A and B therefore voluntarily assist each 
other to conceal the sacks at the bottom of a 
grain-pit. A and B may be separately charg¬ 
ed with, and convicted of, offences under ss. 
411 and 414 of the Penal Code.— Crim. Pko. 
Code (Act V. of 1898), s. 235, ill (y). 

Where persons arc charged with assisting 
in concealing or disposing of property which 
they know or have ruason to believe to be 
stolen, the nature of the property, ns well as 
the circumstances under which it was being 
made away with, must be taken into consi¬ 
deration.—R eg. V, HakiSHANKAR Fakik- 
BHAT, a Bom. 11. C. R 130. LCouch and 
Warden, JJ. Mar. 16, 1865 ] 

A PRISONER, who, having received stolen 
property, concealed it in his house, could not 
DC charged and convicted for two offences, 
W0., of having dishonestly received stolen pro¬ 
perty under s. 411 of the Penal Code, and of 
assisting in the concealment of stolen pro¬ 
perty under s. 414, which applies t j persons 
whose dealing with the stolen property is 
not of such a kind as to make them guilty ot 
dishonestly receiving or retaining it.— Govt. 
V. Musst. N owl I a, I Agra H C. R 9. 
[Pearson and Spankie, Offg. JJ. Aug 1, 
1866] 

Where the petitioner was convicted of 
having voluntarily assisted in concealing 
stolen railway pins in a certain person's house 
and field with a view to having such innocent 
person punished as an offender, held that the 
Magistrate was right in convicting and pun¬ 
ishing the petitioner for the two separate of¬ 
fences of fabricating false evidence for use in 
a sts^e of a judicial proceeding under s. 193 
of the Penal Code, and of voluntarily assist¬ 
ing in concealing stolen property under s. 
414, Penal Code.— Empress v. Ramrshar 


Rai, I. L. R., I All. 379. [Spankie, J. April 
33, 1877.] 

The mere being in possession of stolen 
property dishonestly without a guilty know¬ 
ledge is nut a substantive offence, ft is an 
offence under h. 411 to dishones'tly receive 
stolen property, knowing or having reason to 
know the same to be stolen property, or to 
dishonestly retain it with the like know¬ 
ledge. To support a conviction of dishonestly 
retaining stolen property, it ought to be 
shown th.'it the nrrused, being in innocent 
possession of the property, acijuired the know¬ 
ledge th.'it It was stolen, and thereafter re¬ 
tained it dishonestly. When a person is 
shown to stand in such a relation to .stolen 
property as falls short of possession by him 
of such property, his manner of dealing with 
the property may warrant a charge of assist¬ 
ing ID concealing or dispos'ing of, or making 
away with, the property with a guilty know¬ 
ledge, that IS, a charge of uii offence under s. 

4t4- —Khona V. Empress, Ranj. Rec., No. 
31 of 1879. 

The word “believe ' in s. 414 is much 
stronger than the word, “.suspect/' and in¬ 
volves the necessity of showing that the cir¬ 
cumstances were such that a reasonable man 
must have felt convinced in his mind that the 
property with which he was dcrUing was 
stolen properly. It is not sufficient in such 
a case to show that the accused person was 
careless, or that he had reason to suspect that 
the property was stolen, or that he did not 
make sufficient inquiry to ascertain whether 
it has been honestly acquired.— Empress v. 
Rango Timaji, I. L. R., 6 Bom. 40a. [Mel- 
vill and Nanabhai Haridas, JJ. Dec. ai, 
1880.] The following is a full report of the 
case;— 

“ This was a criminal application under 
the extraordinary jurisdiction of the High 
Court. 
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" Cm tho 4th Attest i860, the accused was 
convicted by C. Wiltshire, First-class Magis¬ 
trate of Dbarivar, of the offence of having 
vi^Dtarily assisted in the disposal of stolen 
property under s. 414, and sentenced to suf¬ 
fer rigorous imprisonment for one year, and 
to pay a Rae of Rs. zoo, or, in default, to 
sump' imprisonment for six months more. 

On the xath October 1878, a bullock was 
sold by one Rango, and purchased by Basa- 
lingapa, on the guarantee of the accused that 
it was the property of Rango. It was in 
evidence that the bullock belonged to one 
Maharudrapa, and that it had been stolen 
from him. In his examination before the 
Magistrate, the accused stated that he knew 
Rango, who had left his village some time 
ago during the famine, and gone to sonj(* 
other place to earn his livelihood; that 
Rango had told him (the accused) tliat he 
(Ran^) had purchased the bullock fi-r Rs. 
i§. From that statement of the arcimcd. the 
Magistrate came to the conclusion that the 
accused knew, or had reason to believe, the 
bullock to be stoUn property, inasmuch as he 
knew Rango to be so poor that the latter was 
obliged to leave his village in order to earn 
the means of his livelihood in some other 
place. The Magistrate accordingly convict¬ 
ed the accused of the offence charged. On 
appeal, the conviction and sentence were up¬ 
held by the Sessions Judge (A. C. Watt) of 
Dharwar on the 4th September 1880. 

‘‘ The accused thereupon made an applica¬ 
tion to the High Court for the exercise of its 
extraordinary jurisdiction. 

“The High Court (Melvill and West, JJ.) 
sent for the record and proceedings of the 
case. 

“ On the receipt of the record and paperii, 
the application was heard by Melvill and 
Nanabhai Handas, JJ. 

“ Manekshak yekangitshah for the accused. 
—There is no evidence in the case to show 
that the accused knew or had reason to be¬ 
lieve that the bullock was stolen property. 
There were no circumstances connected with 
the sale of the bullock which would induce 
any reasonable man to believe that it had 
hoen stolen. The lower Courts were wrong 
in inferring, from the acquaintance of the ac¬ 
cused with Rango and'his statement in his 
examination, any knowledge or belief on the 
part of the accused that the bullock was 
atolen property. The facts proved in the 
case do not constitute the offence of which 
the accused has been held guilty. 

“The Hon. Rao Saheb r. N. MaruUik 
(Acting Government Pleader) appeared on 
behalf of the Crown. 

“The following is the iudgmont of the 
Court delivered by^ * 


“Melvill, J.—It lay upon the peosecntiAii 
in this case to prove that the accueed peesoo. 
knew or had reason to believe that the bull' 
lock was stolen property. It wee not aufioU 
ent to show that the accused was careless, or 
that he had reason to suspect that the pro¬ 
perty W£i5 stolen, or that he did not znake 
sufficient inquiry to ascertain whether It bad 
been honestly acquired. The word 'believe' 
in s. 414, Indian Penal Code, is a vezy much 
stronger word than ' suspect, ’ and it involves 
the necessity of showing that the circumstan- 
cus were such that a reasonable man must 
have felt convinced in his mind that the pro¬ 
perty with which he was dealing must be 
stolen property. The only circumstance al¬ 
leged in the present cast: is that Rango, 
whose honesty the arnised guaranteed, had 
left his village during the famine to earn a 
livelihood elsewhere The Court find it im¬ 
possible to hold that it is a legal inferenru 
from this single circumstrinre that the accus- 
etl had reason to believe, or, in other words, 
that he had sufficient reason to feel convinced, 
that Rango rniild not, during so long an 
interval, have acquired sufficient means to 
purchase a bullock of the value of Rs. 16, 

“On the ground, therefore, that there is 
no evidence on which a conviction could le¬ 
gally be based, the Court reverred the con¬ 
viction and sentence, and ordered the fine, if 
paid, to be refunded '' 

B AND R, accused of offences under s. 414 
of the Penal Code, gave information to the 
police which led to the discovery of the stolen 
property. This information was to the effect 
that the ac(*used had stolen a cow and calf, 
and sold them to a particular person at a 
particular place. Held by the Full Bench 
tMahmood, J., dissenting) that s. 27 of the 
Evidence Act is a proviso, not only to s. 26, 
but also to s. 25 , and that, therefore, so much 
of the information given by the accused to 
the police-officer, whether amounting to a 
Confession or not, as related distinctly to the 
facts thereby discovered, might be proved. 
Empress v. Kaurpala (Weekly Motes, 1882, p. 
225) dissented from. Per Mahmood, J., that 
s. 27 of the Indian Evidence Act is not a 
proviso to s. 25, but only to 9. 26, and that, 
therefore, the statements in question were 
wholly inadmissible in evidence. Em/iress v. 
Pancham (I L. R., 4 All. 198) referred to by 
Straight, Offg. C.J., and Mahmood, J, Pee 
Straight, Offg. C J., that, where a staiezneiit 
is being detailed by a constable as having 
been made by an accused, in conseqMnce of 
which he discovered a certain Met or ce r ta in 
facts, the strictest precision should he enjoin¬ 
ed on the witness, so that then- may be no 
room for mistake or misanderstanding. Ob¬ 
servations by Straight. Offg. C.J., as to the 
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mode ID which the testimony of witnesses in India, and the eircumstanccsio which such 
should be recorded in cases where two per- confessions are made.^EMVRsss «. Babu 
sons are being tried. Observations by Lal, 1 . L. R., 6 All .^09. [Straight, Offg. 
Straig^, OSg. C.J., and Duthoit, J., upon C.J., and Oldfield, Brodhurst, Mahmood, and 
the nature of confessions by accused persons Duthoit, ]J. June 30, 1884 ] 


Of Cheaiing, 


415 . Whoevefi by deceiving any person, fraudulently or disbonestlyf 
. induces the person so deceived to deliver any proper- 

Cheating. person, or to consent that any person shall 

retain any property, or intentionally induces the person so deceived to do or 
omit to do anything which he would not do or omit if he were not so deceived, 
and which act or omission causes, or is likely to cause, damage or harm to that 
person in body, mind, reputation, or property, is said to “cheat.*' 

Explanation. —A dishonest concealment of facts is a deception within the 
meaning of this section. 

IllusUaHnns. 


(d.) A, by falsely pretending to be in the Civil Service, iatentionally deceives Z, and 
thus dishonestly induces Z to let him have on credit goods for which he does not mean 
to pay. A cheats 

( 4 .) A, by putting a counterfeit mark on an article, intentionally deceives Z into a 
belief that this article was made by a certain celebrated manufacturer, and thus dis¬ 
honestly induces Z to buy and pay for the article. A cheats. 

(c.J A, by exhibiting to Z a false sample of an article, Intentionally deceives Z into 
believing that the article corresponds with the sample, and thereby dishonestly induces 
Z to buy and pay for the article. A cheats. 

(d) A, by tendering in payment for an article a bill on a house with which A keeps 
no money, and by which A expects that the bill will be dishonoured, intentionally 
deceives Z, and thereby dishonestly induces Z to deliver the article, intending not to pay 
for it. A cheats. 

(e.) A, by pledging as diamonds articles which he knows are not diamonds, inten- 
tioaally deceives Z, and thereby dishonestly induces Z to lend money. A cheats. 

(/) A intentionally deceives Z into a belief that A means to repay any money that Z 
may lend to him, and thereby dishonestly induces Z to bnd him money, A not intending 
to repay it. A cheats 

(g.) A intentionally deceives Z into a belief that A means to deliver to Z a certain 
quantity of indigo-plant which he does not intend to deliver, and thereby dishonestly 
induces Z to advance money upon the faith of such delivery. A cheats. But, if A, at 
the time of obtaining the money intends to deliver the indigo-plant, and alUrwards 
breaks his coatract, and does not deliver it, he does not cheat, but is liable only to a civil 
action for breach of contract, 

(A.) A intentionally deceives Z into a belief that A has performed A's part of a 
contract made with Z, which he has not performed, and thereby dishonestly induces Z to 
pay money. A cheats. 

(t.) A sells and conveys an estate to B. A, knowing that, in consequence of such 
sale, be has no right to the property, sells or mortgages the same to Z without disclosing 
the fact of the previous sale and conveyance to B, and receives the purchase or mort¬ 
gage-money from Z. A cheats* 


A PERSON attempted to obtain his recruit¬ 
ment in the police of a district by giving cer¬ 
tain infosmation which he knew to be false 
to the District Superintendeut of Police. 
HM that such person had not thereby com¬ 
mitted an offence punishable under s. 177 or 


s. 188 of the Penal Code, of the offence of 
attempting to cheatwithin the meaning of 
s. 415 of the Code— Empress v, Dwarka 
Pkasad, 1 . L R., 6 All. 67. [TyrreU, ]. 
Sep. 25, 1884.] 

k 
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A 9AI.SBLV t^preaentml himself to be B at 
a unWerrit/ examination, got a half-ticket 
under B’s name, and headed and signed 
answer-papers to questions with B's name. 
Held that A committed the offences of forgery 
and cheating by personation.— Queen-Em- 
PRESS o. Appasami, I. L. R., 12 Mad. 151. 
[CoJlius, C.J., and Parker, J. Jan. 18,1889,] 

To constitute the offence of cheating un¬ 
der s» 415 of the Indian Penal Code, the 
damage or harm caused or likely to be caused 
to the person deceived in mind, body, reputa¬ 
tion, or property, must be the necessary con¬ 
sequence of the act done by reason of the 
deceit practised, or must be necessarily likely 
to follow therefrom. Where, therefore, cer¬ 
tain persons were charged under s, 419 of the 
Indian Penal Code, one with personating 
another person before a Registrar, and the 
others with abetting such personation, and 
causing the Registrar to register a divorce, 
under the provisions of Bengal Act I. of 1876, 
with the wife of the personated perbon, and 
where the lower Courts convicted the accused 
under that section, holding that, as such re¬ 
gistrations were voluntary and a source of 
gain to the Registrar, harm was caused to 
the Registrar in mind and reputation by reg¬ 
istering false divorces, as well as by losing 
his fees in the future through persons being 
less likely to avail themselves of his }>ervices, 
and that, therefore, an offence under the sec¬ 
tion had been committed. Held that the pos- 
sibilities contemplated by the lower Courts 
were too remote, that the facts did not con¬ 
stitute an offence under the section ; and that 
the conviction must therefore be set aside.—* 
Mojey V. Quebn-Empress, I. L. R., 17 Cal. 
606. [Norris and Maepherson, JJ. Mar. 
18, 1890.] 

In construing ss. 24 and 25 of the Penal 
Code, the primary and not the more remote 
intention of the accused must be looked at. 
Queen-Empress v. Girdhari Lai (I. L. R., S 
AIL 653) cited. Under the rules of the Cal¬ 
cutta University a private student desiring to 
appear at the Entrance Examination is requir¬ 
ed to forward to the Registrar, with his appli¬ 
cation for permission to appear, a certificate 
to the effect, inter eUid, that he is of good 
moral character, and has submitted himself 
to a test examination by, and furnish^ ex¬ 
ercise to, the person signing the certificate 
sufficient in that person’s opinion to show 
that his qualifications give a reasonable pro¬ 


bability of hia passing the examination. Such 
certificate has to be signed by one or other of 
the persons mentioned in the rules, amongst 
them being the head-master of a high school 
under public management. On such certi¬ 
ficate being »ent to the Registrar and the 
prescribed fee paid, that officer forwards a re¬ 
ceipt to the candidate with his roll-number 
thereon, which is also an authority for him to 
appear at the examination, and enter the 
examination hall. A private student for¬ 
warded to the Registrar, with his application 
for permission to appear, a certificate in the 
prescribed form, purporting to be signed by 
the head-master of a high school, such sig¬ 
nature, however, being, as the applicant well 
knew, a forgery. The Registrar, knowing at 
the time that the signature of the head-master 
was not genuine, sent to the applicant the re¬ 
ceipt for his fee and the necessary authority 
allowing him to appear at the examination, 
and m due course the applicant appeared, took 
his seat in the hall at the desk allotted to 
him, and commenced the examination. Upon 
charges being preferred against the applicant 
of using as genuine a forged document (s. 
471), and attempting to cheat (ss. 415 and 
511), held that his primary object or inten¬ 
tion was, by falsely inducing the Registrar 
to believe that the certificate was signed by 
the head-master of a Government school un¬ 
der public management, to be permitted to 
sit tor the Entrance Examination, and that 
such intention could not be held to be “ fra^- 
ulent” or "dishonest” within the meaning 
of ss. 35 and 24 of the Penal Code. Held, 
consequently, that the use of the forged docu¬ 
ment, though with the knowledge or belief 
that it was forged, was not fraudulent or dis¬ 
honest, and that, as these are essential ele¬ 
ments to offences under ss. 471 and 415 of 
the Penal Code, the accused had not com¬ 
mitted either of the offences charged. Held, 
further, that the accused had not committed 
any offence under the Penal Code, ^an 
Mahomed v Queen-Empress (I, L. R., lo 
Cal. 584) cited. In a reference by a Pr^i- 
dency Magistrate to the High Court, under 
s. 432 of the Code of Criminal Procedure, as 
to whether, on the facts stated, any offend 
has been committed by an accused person, it 
lies on the prosecution to make out that an 
offence has been committ^, and under the 
cirinmistances the prosecution must ^in.— 
Queen-Emprbss o.Haradhan alias RakhaL 
Dass Ghosh, I. L. R., 19 Cal. 380. [Norris 
and Beverley, ]J. April 30 , 1892.] 


416 . A person is said to “ che« by personation ” if he clwats by pret^- 
ing to be some other person, or by knowingly Mbstl- 
Cfawtingr by personation. person for another, or representiiiff ^t he 

pr any other peraon is a person other than he or such other person re^y is. 
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Thfl oSvBca is committed whether the individuel peraoneted 
is a real or imaghiaiy person. 

Illustraiignst 

(tf.) A cheats b; pretending to he a certain rich banker of the bamc natne. A chetis 
by persooalion. 

i(^.) A cheats by pretending to be B, a person who is deceased. A cheats by 
pevewation. 


Whsre a person represented a girl to be Code, and that it was unnecessary to bring in 
the daughter of one woman, when she was s. 109 relating to abetment — Qubbn v. 
vrithin his knowledge the daughter of another Dhanput Ojhah, 7 W. R. 51. [Glover, J. 
woman, held that he was guilty of cheating April 5, 1867.] 
by personation under s. 416 of the Pen^ 


PieB/* Mag* 
or Magi>of Kt 
or sooclare. 
Uncog* 
Warrant. 
BaUabk. 

Not ODIBp. 


417 . Whoever cheats shall 

Punishment for cheating. 


_ _ _ be punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with both. 


Charge. —That you, on or about the , 

at , cheated the complainant by fa]*ie]y 
pretending that a certain ornament was made 
of gold, and thereby deceived him, and dis¬ 
honestly induced him to deliver to you the 
sum of Rs. 100 as the price ot the said orna> 
ment, whereas the said ornament was not 
made of gold; and that you thereby committed 
an offence punishable under, &c. 

An indictment for cheating under s-s 415 
and 420 of the Penal Code should state that 
the property obtained was the property of the 
person defrauded. But an indictment defect¬ 
ive in this respect is defective for uncertainty, 
and must be objected to, if at all, before the 
jury is sworn.—R eg. r. Willans, 1 Mad. H. 
C. R. 31 ; I Ind. ]ur. O, S. 94. ^Scotland, 
C.J., and Eittleston, J. Oct. 30, 1^2 ] 

A PASSENGER by railway travelling in h 
carriage of a higher class than that for which 
he has paid fare is not guilty of cheating un¬ 
der s. 417 of the Penal Code, but is indictable 
under the Railway Act (XVIII. of 1854;.— 
Reg. V. Davabhai Parjaram, i Bom. H. C. 
R. 140. rCouch and Tucker, JJ. Jan. 15, 

1864] 

To induce a son to pay his father's debts, 
by acting merely on his tear of consequences 
to his father, is not cheating. To describe 
those consequences to be more serious than 
in fact they were likely to be may be to de¬ 
ceive, but is not cheating if done without 
any fraudulent or dishonest intention.— 
Quebn V. Raj Coouak Banskjee, W. R. 
Gap , 1864. 25. [Loch and Steer, JJ, April 

29,1864! 

Thk prisoner Jiavipg passed himself off 
as a police-officer, and cheated several villa¬ 
gers out of money, was held guilty of cheat¬ 
ing, and falsely personating a public servant. 
•^Quhn e. Sadanund Doss alias Sona 


Biswas, 2 W. R. 29. . Kemp, J. Jan. 30, 
1865.] 

A CHAUKiuAK, who obtains money from 
another, either by fraudulent inducement or 
dishonestly, or by putting that person in fear 
of injury, is punishable under s. 417 of the 
Penal Code (chedtiug), or ss. 383, 384 (ex¬ 
tortion), but not for criminal misappropria¬ 
tion of public money entrusted to him asa pub¬ 
lic servant.— Quben V. Ramnarain Chauki- 
iMR, 3 W. R. 32. [Loch and Beton-Karr, 
JJ. June 21, 1865.] ' 

The mere issue of a hukumnama (to col¬ 
lect statistical information) by a police-offi¬ 
cer is no legal ground for a conviction of 
abetment of cheating or of extortion.— 
Quern v, MbajaN, 4 W. R. 5. [Kemp and 
Seton-Karr, JJ. Sep. 9, 1865.] 

In a case of cheating, the prisoner was 
sentenced to six months' rigorous imprison¬ 
ment and a fine of Rs. 300, two hundred of 
which was ordered to be paid to the prosecu¬ 
tor as compensation. The Sessions judge, 
on appeal, confirmed the conviction. On re¬ 
ceiving a |>etltion from the prisoner, the High 
Court directed the Sessions judge to 
mit the records of the case. Kemp, J., ob¬ 
served : " 1 find, on reading the evidence, that 
the petitioner and others held a joint-decree 
against the prosecutor for Rs. 194-10. Exe¬ 
cution was sued out; the property of the pro¬ 
secutor attached ; and its sale was imminent, 
when prosecutor is said to have entered into 
an amicable arrangement with the petitioner, 
agreeing to pay Rs- 154, provided a petition 
was filed in Court, and the s^e was stayed. 
The petitioner did not fulfil this promise. 
The sale took place, and a portion of the pi^o- 
perty was purchased the petitioner's vakil. 
1 hold that this ia a simple breach of ooib 
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wbicb the ptotectAot, if so advised, 
ba* bis divi) ranoedy in a suit for daroagas. 
Tfae profecutor may liave been led to expect 
that the petitioner would take measures to 
withdraw the execution-process, and to stay 
the nJe ; but there is no evidence whatever 
that, at the time the petitioner agreed to 
settle matters for Rs. 154, it was then his 
intention not to do what he led the pro¬ 
secutor to expect that he would do. The 
main element which constitutes the offence 
of cheating is therefore wanting—namely, 
there was no intention then present to de¬ 
ceive, and thereby to induce the prosecu¬ 
tor to make conditional arrangements for 
an amicable adjustment of the decree. 1 
would quash the conviction of the prisoner 
and direct his release."— In the Matter of 
Sadoo Churn Pal, 4 W. K. 13. [Loch, 
Kemp, and Seton-Karr, JJ. Sep. 18, 1865.] 

Thb mere taking money one day, and dis¬ 
honestly running away without paying the 
next day, is not necessarily cheating. There 
must be an intention to deceive and defraud 
at the time of taking the money, and the 
subsequent conduct oT the prisoner would 
only be evidence to show the previous dis¬ 
honest intention. —Qubrn a. Heekamun 
HulwaVB, 5 W. R. S ; 1 Ind. Jiir. N. S. 97. 
[Campbell, ]. Jan. 15, i8d6.j 

Where the prisoner was convicted of 
cheating by inducing a man to part with his 
money, and contract marriage with a giil un¬ 
der the false impression that she was a Brah- 
mini, the conviction was upheld.— Qubbx 
V. PUDDOMONiX Boisfobbe, 5 W. R. 98. 
[Glover, J> May 28. 1866., 

Whbrb two girls were bought by the pri¬ 
soners on speculation, taken to a foreign and 
distant district, palmed off as women of a 
much higher caste than they really were, and 
inarritd to two Rajputs, after receiving the 
usual bonus, held that the prisoners could not 
be convicted under s. 373 of the Penal Code, 
but of cheating and f^se personation under 
SS..415 and 416 .—Queen v. DabbeSingh, 
7 W. R. 55. [^Kemp and Seton-Karr, JJ. 
April 8, 1S57.] ^ 

Accubkp was found guilty of having en¬ 
deavoured to evade payment of a railway-fare, 
by the production cH an old pass, altered as 
to date and number of persons. Neld that, 
altiiough Act XVIII. of 1854 provides for 
the punifdiment of any attempt to evade pay- 
meat of fare, the accus^ was, in the present 
instance, rijgbtly convicted, not under that 
Act, but under the Penal Code, of an attempt 
cheat, because there were distinct acts 
K«i^tuting cheating which accompanied 
staS^^vathm. — Crown v^ Gonput, Panj. 
Fee., No. 6 t86S, 


Whbrb the accuaed secretly entered an ex¬ 
hibition-building without having purchased 
a ticket, and was there apprehended, it was 
held that such act did not aunount to the of¬ 
fence of cheating under s. 415 of the Penal 
Code, Such entry, when unaccompanied by 
any of the intents specified in 5, ^1 of the 
Penal Code, does not amount to criminal tres¬ 
pass or any other criminal offence.—R bo. v. 
Mehervanji Bejanji, 6 Bom. H. C. R. 6,. 
[Tucker and Warden, JJ. Feb. 11, 18^,] 

The defendant was convicted of cheating. 
He applied to the tahsildar for a specified 
quantity of land on cowle tenure free of 
tax for five years, and falsely represented that 
the land was waste land. Held a good con¬ 
viction,— Pro., Jan. 6, 1871, 6 Mad. H, C. 
R. 63, Ap. 12. 

A PERSON hiring certain property fgr use 
at a wedding, paying a portion of the hire, 
and giving a written promise to pay the bal¬ 
ance of the hire, and to restore the property 
after the wedding, he being well aware that 
there was to be no wedding, and intending, 
when he got the property, to apply for its at¬ 
tachment in a civil suit in respect of an al¬ 
leged claim, IS guilty of cheating.— Queen 
V, Kadir Bux, 3 N.-W. P. 16. [Spankie, J. 
Jan. 13. iSyt.j 

The prisoners received a Government pro¬ 
missory note, promising to return certain 
jewels pledged to them, but not intending to 
do so ; and they subsequently claimed to re¬ 
tain the note for another debt alleged to be 
due to them by the sender. Helti that they 
were guilty of cheating,— Queen v, Sheo- 
DUKSMUN Dass, 3 N.-W. P. 17. [Turner and 
Spankie, JJ. Jan. 13, 1871 3 

Where the High Court was of opinion 
(in a case in which no appeal Uy to it) that 
the facts found by the Court that tri^ the 
prisoners, and the Court of appeal from such 
Court, did not constitute the offence of cheat¬ 
ing, of which the prisoners had been convict¬ 
ed, the High Court, in the exercise of its ex¬ 
traordinary jurisdiction, reversed the convic¬ 
tion and sentence To jii.*itify a conviction 
for the offence of cheating, there must be 
some evidence of an intention to cheat at the 
time when the promise (the omission to 
perform which completes the offence of cheat¬ 
ing) is made. —Reg. v. Hargovandas and 
Harkissandas, 9 Bom- H. C. R. 448. [Gibbs 
and Melvill, JJ. Jan. 25, 1872.] 

Whekb the accused w'cre convicted of cheat¬ 
ing under s. 4151 Penal Code-^the one of 
selling watered milk, and the other an inferior 
sort of sweetmeats—they were acquitted; 
the former, because the purchaser knew, and 
was told, the milk was watered, and so there 
was no deception; and the latter, on the 
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eroand that the purchaser might have tasted 
the sweetmeats Wore buying, and the sweet¬ 
meats were not compose of any material 
injurious to health.—Q ueen v- Kaleb Mo- 
dock, 28 W. R. 61. [Glover and Pontifex, 
JJ. Nov. 8. 1872.] 

A MtsKEPKESENTATiON by false description 
of one's position in life falls under the head¬ 
ing of cheating, and not under that of for¬ 
gery, Where, therefore, a document pur¬ 
ported to have been signed by “G L, palwan," 
and it was said that it was signed by G L, 
but at a time when G L was not a patwari, 
it was held that the document was not a for¬ 
gery within s. 464 of the Penal Code.—J oy 
Kurn SiNOH V. Man Patuck, 21 W. R. 41. 
[Kemp and Ainslie, jj. Feb. 17, 1874.J 

A PERSON who purchased rice from a fa¬ 
mine^ relief officer at a certain nite (16 seers 
to the rupee), on condition that he should 
sell it at a seer the rupee less, was convicted 
of cheating under s. 420, Penal Code, be¬ 
cause he did nut sell it at the rate agreed on, 
but at 12 seers to the rupee, //t/d that as, 
within the meaning of ss. 23 and 24, Penal 
Code, there had been no wrongful gam or 
wrongful loss to any one, no offence had 
been committed under s. 415, Penal Code. 
—Reg. V. Lal Mahomeu, 22 W. R 82. 
[Couch, CJ., and Ainslie, J, Sep. 15, 1874.] 

According to an unreported ruling of the 
Bombay High Court, it was held that, where 
the result of cheating is the delivery of pro¬ 
perty, the offence falls under s. 420, not un¬ 
der s 417 .—Reg. V. Bawaji Kalidas, Bom. 
H. C. Rulings. [Sep. 25, 187S ' 

The accused purchased an agreement- 
stamp from a licensed vendor, representing 
himself to be one Hema. The vendor en¬ 
tered Hema's name in ihe register as pur¬ 
chaser /fe/d that a charge of cheating could 
not be sustained. /V#* Plowden, ].—Though 
the accused, by personating Hema, deceived 
the stamp-vendor, and induced him to make 
an incorrect entry in his register, which act 
was likely to cause damage to the stamp- 
vendor, it was not shown ihat ihe accused 
had any fraudulent design upon the vendor, 
and it was not enough if his intention was to 
use the stamp to the injury of Hema. P^r 
Lindsay, J.—There was a deception within 

4i5i but ihe act of selling a stamp to one 
personating another could not possibly cause 
damage to a dond^fide vendor in any way, and 
the mere fact of the accused personating 
Hema did not induce the vendor to sell the 
stamp.— Girdharee v. Crown, Panj. Rec., 
No. 16 of 1876. 

In a prosecution for an attempt to cheat, 
under ss. 417-511 of the Penal Code, the ac¬ 
cused was cl^ged and convicted of havings 


at the central octroi-ofRcej made false repre¬ 
sentations as to the contents of certain kup- 
pas (skin vessels), the object of which was to 
obtain a certificate, entitling him to obtain a 
refund of octroi-duty. Prior to granting him 
the certificate, the octroi-officers examined 
the courents of the kuppas, and found that 
the representations of the accused regarding 
them were untrue. In consequence of this 
discovery no certificate was given to bimi 
and he was charged and convicted as above 
mentioned. The procedure necessary for 
obtaining a refund of octroi-duty was that the 
central office, on satisfying itself that the 
articles produced were of the nature stated, 
would ^ant a certificate, which certificate 
would have to be indorsed by the outpost 
clerk, when he passed the goods (on which 
refund was claimed) out of the town, and the 
owner would have to take back the certificate 
so indorsed to the central office, and present 
it to be cashed, //e/d that, even assuming 
the accused to have falsely represented the 
contents of the kuppas as alleged, he had not 
completed an attempt to cheat, but had only 
made preparation for cheating, and that the 
conviction must therefore be set aside.— 
Queen-Empress r. Dhundi, I. L. R., 8 All. 
304 [Brodhurst, J. May 8, 1886] 

A PERSON who induced a farmer to ferry 
him over the river by promise of payment, 
and then refused to pay the toll, was ncld to 
be guilty of cheating under s. 417.— Govt. 
V. Ll'chmee Naraln Singh, 2 N. A., N.-W. 
P., Pt. IV.. 431. 

Where a person is charged with abetting 
the offence of cheating, it must be proved 
that the acts of the alleged abettor were in¬ 
tentionally done in concert with, and in fur¬ 
therance of, the agents in the fraud.— GoVT. 
V. G1KDHARE8, 3 N. A., N.-W. P., Pt. 1.47. 

The offence of cheating must, like that of 
extortion, be committed by the wrongful ob¬ 
taining of a consent The difference is, that 
the extortioner obtains the consent by inti¬ 
midation, and the cheat by deception.— 
Indian Law Commissioners’ Report, Note 
N, 112. 

Prisoner was requested to make an entry 
in a book of account belonging to the com¬ 
plainant to the effect that he was indebted to 
the complainant in a certain sum found doe 
on a settlement of accounts; instead of mak¬ 
ing this entry as requested, prisoner entered 
in a language not known to complainant 
that this sum had been paid to complainant. 
He was convicted of forgery under s. 46$ of 
the Penal Code, //eid that the offence was 
not forgery, but an attempt to cboait.*^ 
Quebn-Emprbss V . Kunju Navar, 1 . L* 
R., 12 Mad* 114. [Muttusaini Ayyax and 
Shephard, JJ. Sep. 9, 30 , 1886.] 
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A MAN may be guilty of an attempt to 
chaati altbough the person he attempts to 
cheat is fprewarnedj and is, therefore, not 
cheated. R. v. Hensler (ij Cox C. C. 570) 
referred to. M wrote a letter to the Curren¬ 
cy OfEce at Calcutta, enclosing the halves of 
two Government cuiTency-jiote.s, stating that 
the other halves were lost, and inquiring 
what steps should be taken for the recovery 
of the value of the notes. The Currency 
Office having, upon inquiry, discovered that 
the amount of the notes had been paid to the 
holder of the other halves, and that the notes 
had been withdrawn from circulation and 
cancelled, sent M the usual form of claim to 
be filled up and returned to it. U appeared 
from the evidence that the Currency Office 
never contemplated pacing M in respect of 
the notes. The form was filled up and sign¬ 
ed by M, and returned by him to the Cur¬ 
rency Office Reid that, although there was 
no intention on the part of the Currency 
Office to pay the amount of the notes, M was 
guilty of an attempt to cheat.-— (ioVT. ok 
Bbngal V Umesh Chwnofk I. \. 

R., 16 C»I. 310 [Marphersoii and Trevely¬ 
an, JJ. Nov. 6, 1888.] 

Thr following important judgment was 
delivered by the High Court, Cairutia, in i 
case of cheating, in which a Bench of Hono¬ 
rary Magistrates, Calcutta, convicted the 
accused:— 

‘‘The petitioner has been convicted under 
8. 420 of the Indian Penal Code, and sentenc¬ 
ed to rigorous imprisonment for one month 
^ a Bench ot Presidency Magistrates in 
Calcutta The charge against him was that 
he falsely represented to Munraj that he 
would pay the value of three tins of ghee 
when they would betaken to his house, and 
thereby he fraudulently induced the said 
Munraj to deli\ er to him the said three tins; 
that Munraj would not have agreed to part 
with the said tins had he not been deceived 
in the way mentioned above. 

2. The evidence given in this case shows 
that the petitioner called at the shop of Mun- 
rag, and settled the price of three tins of 
ghee. He then told Munraj, to send the 
three tins of ghee to his house, promising to 
pay the price thereof to a servant of the shop, 
if he would accompany him Munraj agreed 
to this, and the tins were sent through a 
oooly to the house of the petitioner, and he 
instructed his brother, an employe in the 
shop, to go with the petitioner to receive the 
promised payment The employ^ of the 
shop, on arriving at the petitioner’s bouse, 
was told to wait for an hour. After that 
Space of time had elapsed, the petitioner told 
him to come again in the night, when he 
would be paid. This servant of the shop 


called again at the petitioner's house in the 
night, but did not find him at home. The 
owner and this servant went again to that 
house in the same night, but did not find the 
petitioner there. Thereupon a complaint 
was lodged in the local thana. 

3. An application was made to this Court 
by the petitioner for revision of the finding 
and the sentence substantially on two grounds; 
First, that the Bench of Magistrates exer¬ 
cised their discretion improper]/ in refusing 
to adjourn the case to enable the petitioner 
to adduce evidence in support of his defence. 
Secondly, that neither is there a finding in 
the judgment of the Bench of Magistrates 
that he deceived Munraj by making any false 
representation, nor is the evidence sufficient 
to support such conclusion. 

4 As regards the first ground, we are of 
opinion, after perusing the affidavit filed by the 
petitioner, and the letter (4) of explanation 
submitted by the Bench of Magistrates, that 
there was no improper exercise of discretion 
on their part in refusing the application for 
ndjournmeiU. But, considering the rCtisons 
recordtd by the Bench of Magistrates in 
lhc:r judgment, which they were bound to 
record under clause (I'j of s. 370, C. P Code, 
we think that they are not sufficient to sup¬ 
port a conviction under s. 420. The bare 
fact of a person taking delivery of goods, 
promising to pay ca.sh, and ultimately fail¬ 
ing to keep his promise, would not amount 
to cheating, it must be shown, in the first 
place, that the representation that the repre- 
<;cnter would pay the value ot goods sold to 
him in cash was made falsely, t c., the repre- 
senter knew that either he did not mean io 
pay in rash, or that he w'ould not be able to 
pay m cash. This fact must be established 
in order to show that the representation is 
false In the next place, it must be shown 
in the evidence that the seller was deceived 
by the false representation, that is to savt 
that he W’ould not have delivered the gooas 
if he di'^belleved the representation in ques¬ 
tion 

5. These tw'o important facts are not found 
in the judgment of the Bench of Magistrates ; 
and. as wc, upon the evidence adduced in 
this case, are unable to say that, without any 
reasonable doubt, the.se tw»o facts are true, 
the omission of the Bench of Magistrates 
referred to above warrants us in setting aside 
the conviction- We accordingly set it aside. 
As the petitioner was enlarged on bail pend¬ 
ing the hearing of this rule, the only further 
order necessary is that the bail-bond be de¬ 
clared as discharged.— Jatharau v. Mumra] 
(tinreportedj. [Mitter and Trevelyan, JJ. 
Feb. 26, 18^.3 
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On the 5th 1894 C applied in writing, 
under the provisions of s. 133 of Act TIL of 
1S84, lo a municipality for a license to be 
jl^nted to him in respect of two carriages 
and six ponies, and filled up and signed the 
usual statement required by the section. The 
sum payable in respect of the license was 
received, and the license asked for C was 
granted to him, and at the same time the 
statement was sent to an overseer of the 
municipality for verification. On the 7th 
May the overseer reported that C had in his 
• possession eight ponies and one horse. On 
the 8th May the chairman of the municipal¬ 
ity passed an order directing C to be prose¬ 
cute for making a false statement in the 
schedule to his statement regardingthe num¬ 
ber of animals in respect of which he applied 
for the license. On the 9th May C presented 
a petition asking that the tax on the three 
animals might be received, and stating that 
he did not think he nas liable to take out a 
license for them, as they were old and diseas¬ 
ed, and unfit for work. On the 13th May the 
chairman passed an order on this application 
that he had no power to interfere, as the 
prosecution of C had already been ordered- 
Meanwhile, on the 9th May, a paper was sent 
to the Magistrate headed " List of municipal 
cases under Act 111 of 1884,’' in which C 
appeared as charged with an offence under 
s. 199 of the Penal Code for filing a false 
statement, that is to say, putting down in 
the schedule six ponies only instead of eight 
ponies and one horse.’’ On the 12th May 
the Deputy Magistrate directed a summons 
to issue to C, returnable on the 23rd. On 
the i8th May the District Magistrate passed 
an order to the effect that the municipality 
could not institute a prosecution under the 
Penal Code, but that the Deputy Magistrate 
had power to do so, and that he should con¬ 
sider the provisions of ss. 182 and 417, read 
with 511 of the Penal Code, as applicable to 
the facts of the case. On the 19th May the 
summons was issued, and the case was heard 
on the 23rd and 24th May and iQth June, 


on which date formal ebarfes under s». 1^, 
j 82, and 417*51 of the Penal Code were 
framed. Thereafter the hearing proceeded 
till the i-filh July, when, on an application to 
the High Court, the proceedings were stay¬ 
ed, and a rule ^ued to show cause why they 
should not be quashed. It was contended 
at the bearing of the rule that the High 
Court should not interfere at diat stage of the 
proceedings under its revisional jurisdiction. 
Held that the High Court has power to in¬ 
terfere at any stage of a case, and that, when 
it is brought to its notice that a person has 
been subjected as in this case, for over two 
months, to the harassment of an illegal pro¬ 
secution, it is its bounden duty to interfere. 
Heldf further, that it was quite clear that the 
municipality had no power to institute the 
proceedings, and that, having regard to the 
provisions of s. 191 of the Code of Criminal 
Procedure, it did not appear that the Deputy 
Magistrate, having no private complainant 
before him, had power of his own motion to 
institute them , but that, whether he had 
such power or not, the admitted facts of the 
rase did not in law constitute any of the 
offences with which C was charged, and that 
the whole proceedings must be quashed. 
The Municipal Act is intended to be complete 
in itself as regards offences committed against 
the Municipal Commissioners, and there is 
no indication of any intention to render a 
delinquent also liable to punishment under 
the Penal Code. There is no penalty in the 
Act attached to the omission to make a re¬ 
turn under s. 133, and no words in the Act 
constituting the making a false return a penal 
offence, and, as there are no such words in 
the Act as are necessary to make the provi¬ 
sions of the Penal Code applicable, the Court 
has no power to import them. The Muni¬ 
cipal Commissioners in such a case have 
the remedy provided by the Act itself. — 
Chaxdi PaRSHAD It . Abdur Rahman, I. L. 
R., 22 Cal 131, [Petheram, C.J., and Bever¬ 
ley. J. Aug. 13, 1 894-3 


ENGLISH CASES ON CHBATING. 


Wherbver a person fraudulently repre¬ 
sents as an exislitt^ fact that which is not an 
existing fact, and so gets money, &c., that i.s 
an offence within the Act.—R. v, Woolley, 

1 Den. 559; 3 C- and K. 98; iq L. ]. CM. 
C.') 165. 

Where a carrier, falsely pretending that he 
had carried certain goods to A B, demand¬ 
ed, and thereupon obtained from the con¬ 
signor, sixteen shillings for the carriage of 
them. It was holden to be within the Statute. 


-^R. e. CoLBMAN, 2 East, P. C. 672. See 
R, V. Airey^ 3 East, 30. 

A FOREMAN represented to his master that 
a certain sum was due 10 the workmen under 
him, and obtained a cheque for the amount 
stated to be due. The amount of the cheque 
exceeded by seven shillings the amount real¬ 
ly due to \ne workmen. The foreman p^d 
the workmen, but kept the surplus seven 
shillings to himself. He was hdd to have 
been guilty of obtaining the cheque under 
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lAtepcetenoea,—R.v. Leonard, i Den. 303; 
% C. aiwl K. 514. 


The meoce of the offence of cheating is 
deceit. Thus, where a workman stated that 
he had done more work than he really had, 
and requested payment for the work be stat¬ 
ed he had done, and bis master, knowing 
that 11 was a false over-charge, and wishing 
to entrap him, paid him the amount demand¬ 
ed, it was held that the workman could not 
be indicted for obtaining money under false 
pretences, as it was not the falsehood which 
induced his master to part with the money, 
e. Mills, Dears, and B. 205 , 20 L. J. 

(M. C.) 79. 


The defendant, on entering the .service of 
a railway company, signed a book of rules, 
a copy of which was given to him. One of 
the rules was : “ No servant of the Company 
shall be entitled to claim payment of any 
wages due to him on leaving the Company's 
service until he shall have delivered up his 
uniform clothing.' On leaving the service, 
the defendant knowingly and fraudulently 
delivered up to an officer of the Company, 
as part of his own uniform, a grent-coat be¬ 
longing to a fellow serv.int, and so obtained 
the wages due to him. It was hold that he 
was properly convicted of obtaining by false 
pretences the money so paid to him as wages. 
—Reg. V. Bull, 13 Cox. 608 (C. C. R ). 


Where the defendant falsely pretended to 

L N that he was entrusted by the Duke de 
luzan to take some horses from Ireland to 
London for him, and that he had been de¬ 
tained so long by contrary winds that his 
money was oil spent, by means of which re¬ 
presentation he induced J N to advanre him 
money, this was holden to be within the Act. 
•—R. V. ViLLBXEUVE, 2 East. P. C. 830. 

So, where the defendant, who had actually 
taken premises, and was doing a small busi¬ 
ness in coal, obtained forty coal-bags on 
credit from tlie prosecutor by falsely pretend¬ 
ing that he had a lot of trucks of coal at a 
railway^station on demurrage, and that he 
require forty coal-bags, this was held to be 
a false pretence within the Statute.—R. v. 
WiLLOT, 12 Cox. 68 (C. C. R ). 

So, where the defendants, falsely pretend¬ 
ing that they had made a bet with A B that 
one of them should run ten miles within an 
hour, prevailed upon J N to join them in the 
bet, and obtained from him twenty guineas 
as his share in it, the Judges held this to be 
within the Statute, notwithstanding the pre¬ 
tence was probably one against which com¬ 
mon prudence might have guarded.—V oung 
e. R„3T*R.98, 


Where an attorney, who had appearedfpr 
J S, who was fined it* on a summary convic¬ 
tion, called on the wife of J S, and told her 
that he had been with J N, who was fined a/, 
for a like offence, to Mr. B and Mr. L, and 
that he had prevailed on Mr. B and Mr. L 
to take il. instead of 2/., and that, if she 
would give him i/., he would go and do the 
same for her; and she thereupon gave him 
a sovereign, and afterwards paid him for bis 
trouble ; and it was proved that the attorney 
never applied to Mr. B or Mr. L respecting 
either of the fines, and that both were after¬ 
wards paid in full : it was held that the at¬ 
torney was guilty of obtaining money by 
false pretences.—R. v. Astbklbv, 7 C. and 
P. 191. 

When a servant, who had authority to buy 
goods, and was to be repaid on produclbg a 
ticket containing a statement of the purchase, 
produced such a ticket, and obtained the 
amount stated therein, no purchase having, 
in fact, been made, this was held to be not 
larceny, but obtaining money by false pre¬ 
tences.—R. V. B.\knhs, 2 Din. 59; 20 L. J. 
CM C ) 34 And see H, v. Prince^ 38 L- }• 
CM.CO 8; L, R., I C. C. R. ISO. 

Where the foreman of a manufacturer, 
who was in the habit of receiving from his 
master money to pay the workmen, obtained 
from him, by means of false written accounts 
of the wages earned by the men, more than 
the men had earned or he had paid them, 
the Judges held it to be within the Act; 
they said that all cases where the false pre¬ 
tence creates the credit are within the Sta¬ 
tu le : and here the defendant would not have 
obtained the excess above what was really 
due to the workmen were it not for the false 
account be had delivered to his master.—R. 
V. WiTCHELL, 2 East, P. C. 83O. 

It was the prisoner's duty to ascertain 
daily the amount of dock-dues payable by hi.s 
master, and, having ascertained it, to apply 
to his master's cashier for the amount, ana 
then to pay it in discharge of the due.s. On 
one occasion, by representing falsely to the 
cashier that the amount was larger than 
it really was, as he knew, the prisoner ob¬ 
tained from the cashier the sum he stated to 
be, and then paid the real amount due, and 
^propriated the difference to his own use. 
This was held to be not larceny, but obtain¬ 
ing money by false pretences.—R. v. Thomp¬ 
son, L. and C. 233 ; 32 L. J. (M. C.) 57. It 
is difficult to distinguish the essenti^ facta 
of this case from those in P. v. Coohe^ L. R. 
1 C. C. R. 295; 40 L. J. (M. C.) 68, where 
the prisoner was held to be guilty of larceny. 
R. V. Thompson was cited and olxierved upon 
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in A?. V. Cooke, although not overruled, Boviil, 
C.J., saying that the derision in R. v. Thump' 
son went entirely on the question whether 
there was a larceny in the obtaining of the 
tnouey in the first instance, and that the 
point was not considered whether the subse¬ 
quent misappropriation was larceny. 

So, where the defendant obtained goods 
by falsely stating that he wanted them for J 
S, who lived at N, and was a person whom 
he would trust >vith i,ooo/., and who went 
out to New Orleans twice a year to take 
goods to his sons, this was held to be a suffi¬ 
cient false pretence wilhtit the Statute.—R 
V. Archer, Dears, 449. 

So, where the false pretence alleged was, 
that a person who lived in a large house 
down the street, and had had a daughter 
married some time back, had been to him 
(the defendant) about some carptt, and had 
asked him to procure a piece of carpel, 
whereby the defendant (obtained from the 
prosecutor twenty v>irds of carpet: this was 
held sufficient.—BrKXsiOEs. Dell 2Sj , 
30 L. J. C ,1 42 

Obtaining as a loan from the drawer of 
a bill accepted by the prisoner, and negoti¬ 
ated by the drawer part of the amoiint, lor 
the purpose of paying the bill, under the 
false prettmre that tlie prisoner w.as prepared 
with the rcsulue id the aiuoLint, was holden 
to bean offence uithiu the Statute, the pri¬ 
soner being shown not to be prepared, and 
not intending to apply llie nu*ne\ —li 
7'. Crossi’.\, 2 M .ind Rob 17. 

In like inauuei, whiu; the ilelundaii' ob¬ 
tained goods b_^ i l.ilse siairnient that a lull, 
drawn on •mil acreptiil by htniseli, ,ind piii- 
porting to bi* p.iyable at tbe Loudon anil 
Weshniiislei Bank, wbub hi gave ilw pro 
secutor fur the price of the goiub. would be 
paid at the bank the next dri), ind that he 
had made arrangements for it. this was held 
a false pretence within the Act —R :■ 
Hughes 1 K and V. 355 

Where the Secretary of an Odd Fellows' 
Lodge told a member that he owed the 
Lodge 13.^. 6rf., and thereby obtained th.it 
sum from him fraudulently, whereas the mem¬ 
ber owed 2v. 2 d only, he was held to be 
rightly convicted of obtaining money by 
false pretences.—R v, Woollkv, i Dm. 5,S9 . 
3C. and K 98 ; 19 L J <M. C » 165. 

A CREDITOR who wilfully and fraudulently 
represents to a third person who holds mo¬ 
neys of his debtor that a larger sum is due lu 
him from the debtor than is really the case, 
and thus obtains from such third person 
payment of the larger sum, is guilty of a 


false pretence within the Statute, and that, 
too> although he may have obtained a judg¬ 
ment by default, not set aside, against his 
debtor tor the larger sum,—R, «• TaYLOK, 
15 Cox. 265, 26S. 

Obtaining money by means of false state¬ 
ments of the name and circumstances of tbe 
defendant or any other person, in a heg^ng' 
letter, is within the Statute.—R, v, JONRS, 1 
Den. 551 ; 19 L. I, (M. C.) 162, 

Where the defendant obtained mon^ 
from a woman under the threat of an action 
foi brcrii'li of promise of marriage, he being, 
ill fact, 71 ni.'iined man alrea<ly, an indictment 
hiyiug .IS the false pretence that he was en¬ 
titled tu maintain an action against her fur 
the b^'each of promi*'e, was held by Maule, 
J.. to be good, for that this was a false pre¬ 
tence within the Statute.—R. Copeland, 
C. and Mar 51(5. 

An indi<‘tment charging the prisoner with 
ubtaining monej^ fruin a wife whose husband 
had run uuay, by falsely pretending to her 
that .she, the' prisoner, had power to bring 
him bai'k, is good and sufficiently states an 
indictable offence.—K. v. GiLis, L. and C. 
502,34 L J. (M C.i 50 - 

Where the defendant pretended that he 
w^s c.irrying on an extensive business as a 
,siir\(yor and lionsc-igeni, ;ind thereby in¬ 
duced the proseciilor to deposit with him 
25/as a seciiriiv for hi.s (the prosecutor's) 
lideliiy as :i rlcrk, whcrc.as the dt^femdant was 
nut cawv-Tiii/ on .any business as .i surveyor 
01 hMusL-agi*iii, this W7is held to be a false 
pn tener the .Statute.—R. v Crabb, 

If C'lix. 85 C' C R.) Dnt where the de- 
Ichd.int pieteiuUMl that he was doing a 
linsini's^,, niid (21 that he had recontly 
sold .1 good business, and thereby induced 
the pru.srculor to defHj.sit with him 50/ as a 
.SL'i iiniy fur the prosecutor’s fidelity as an as¬ 
sistant, whereas, in truth, defendant's busi¬ 
ness w.i't worthless, .ind the defendant was a 
bankrupt, it was held that neither of the false 
pretences alleged came within the Statute. 
As to the fir.st pretence, it was a mere exag¬ 
gerated representation of value upon whicX, 
though fraudulently, an indictment would not 
lie. and os to the second, it was too remote. 
R V Williamson, ii Cox. 328, Byles, J. 
It will bo noticed that, in the former ot these 
two cases, there was noexistingbusinessataH, 
whereas, in the latter, there appears to have 
been an existing, although a worthless, busi¬ 
ness S<?e al.so R. v. Watson, Dears, and B. 
348; 27 L J. (M C.) 18, in which, altbou^ 
it was not necessary to decide the point, Em, 
J , said : ** I wish not to be supposed to as- 
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MBt ta the proposition that an indictment 
[for false pretences] can be sustained by 
proof of H$ere exag^geration of the prosperity 
of a business, where there is an original busi¬ 
ness. It is difficult to draw a decided line , 
but 1 think it has been decided that exagger¬ 
ated praise does not render a person liable 
within the Statute." As to the generfjl doc¬ 
trine that exaggerated praise does not render 
a prisoner liable within the Statute and the 
limitation of that doctrine, see v. liryan 
and other cases, p(^st. 

Where the prisoner sold to the prosec'ii- 
tor a reversionary intensst which he had pre> 
viously sold to another, „and the prosucutur 
took a regular assignment of it, with the 
usual covenants for title, Littledale, J , ruled 
that he could not be convicted for obirunmg 
money by false pretences , for, if this were 
within the Statute, every breach of warranty 
or false assertion at the time of a bargain 
might be treated as such, and the party be 
transported.—R. r. Codrinoton, i C and P., 
661. In A. V. Kenritk, 5 y. B. 49’* UH\.and 
M 208, that decision was much ijucstiomHi ; 
and it was strongly intimated that the exe¬ 
cution of a between the samejMrties 

does not secure from punishment the obtain¬ 
ing of money under false pretciuts in con¬ 
formity with that contract. And m A*, v 
Abbottf t Den. 173; 2 C. and K. d was 
decided unanimously by thejudgc.s, upon a 
case reserved, that the law was so. And sot* 
also /?. V. Burjrun, Dears and 11 . 11 . 25 L. J 
(M. C.) 105 , ami A\ v. Ht ‘11 joS , 39 

L. J. (M. C ) 86, in which, upon the authori¬ 
ty of A\ V. Abbatt, the same law was laid 
down. 

In arecent4‘ase, A’, v. Mr.Tl’in, 11 Cox 370 
(C. C. R.), when* the defendant induced the 
prosecutor to lend him money on a bi 11-uf- 
sale of furniture, and the joint and sever.il 
promissory note of the defendant and an¬ 
other person, by representing th.it the fur¬ 
niture was unincumbered, whereas the de 
fendant had prcviou*ily given a li.ll-of-.saIe 
of the same furniture to another person, 
although nut to its full vaiur. this w.as held 
to be an indictable false pretence. Where 
the indictment charged that the defendant, 
having in his possession a certain weight of 
twenty-eight pounds, falsely pretended to C 
that a quantity of coals, which he delivered 
toC, weighed sixteen hundred weight (mean¬ 
ing ti 793 pounds weight), and were worth 
iL, And that the weight was fifty-six pounds, by 
meaiaa of which he obtained a sovereign from 
C with intent to defraud him of part thereof, 
to wity lOs.; whereas the coals did not weigh 
i-,79W pounds, and were, not worth lA, and 


whereas the weight was not fifty-six pounds, 
and whereas the coals were of the weight of 
896 pounds only, and were not worth more 
than t06'., and whereas the weight was twen- 
ty-eight pounds only , the Judges (according 
to the report 1 held a i onviction on the indict¬ 
ment wrong, on the ground that all the pre¬ 
tences. except that relating to the weight, were 
mere false .'ifl'irniations, and that, as to the 
weight, there was no allegation to connect 
the sale of the coaU with the use of the weight. 
—R. v. Rekd, 7 C and P. 848. It was stated 
by Lord Denman, C. J., in Hamilton v, R,^ 
29 H. 271. that this case of A\ v. Reed wax 
iiusrcpurted, and that no such decision was 
gi\en , but His Lordship seems to have been 
mi*>Ukt‘n in this, see De.ars and B. 35, note 
(ct. Hut, at all event.s, the case of R. v. Reed 
can no longer be considered to lie law since 
t h(‘ decision in A^ v' SlurTouodf Dears, and 
n 351 . 36 L. J, ‘ \1 C.) 8i. There the de- 
b-ridaiu, ii.av!Ug coutractod to sell and deh- 
\cr to tht pTusecutnx a load of coals at 7<l. 
piT r ivt dflivcrod to htr a load of coals which 
he knew w»'ighed only 14 cwt , but which he 
stated tti her contained iS cwt, and produced 
a ticket, sliowing lij cwt. to be the weighty 
winch h«* said lu* had himself made out when 
the ( oals were weighed . .ind she thereupon 
ji.iid him the price as for 18 cwt, which was 
3.^. 4fA. more th,in was really due . and it was 
held th.il the defendant was indictable for 
ubt.iining the Jv. 41I by Lilsc pretences. This 
decision was approved anvl followed in A*, v. 
Arc, L- and C. 41H: 33 L J i,M. C.) 129. 

Si), where I he prosecutor bought of the 
defendant and jxaid him for a quantity of coal 
on a false representation by him that thore 
were 15 cwt., whofcis. in fact, there were 
only 8 cw't , but iC) pai ked in the cart as to 
have the appearance of a larger quantity, 
this was held to be an indictable false pre¬ 
tence—R. If R.'tiio Bell 214, 2g L. J. (M. 
C t 86 Sec also A\ v. ICa^leton, Dears. 515; 
24 L. J (M CO 158. 

A CERSON who obtains from a pawnbroker 
upon an article which he falsely represents 
10 be Sliver, a gre.itcr advance than would 
otherwise have been made, is guilty of a 
false pretence withm the Statute, although 
the pawnbroker has the opportunity of test¬ 
ing the article at the time.—R. v. Ball» C. 
and Mar 249; see R. v. RoenucK, Dears, 
and B. 24 ; 25 L. J. (M. C.) 101; R, v. Goss» 
Bell 2 o 3 ; 29 L J. (M C.) 86. 

Anu a false representation that« stamp 
on a watch is the hall-mark of the Gold* 
smiths' Company, and that the number 18 
put thereon indicates that it is made of 
eighteen'Carat gold, is a false pretence, and 
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is not the less so because accompanied by 
tha repFeseotation that the watch is a gold 
ona^ and some gold is proved to have been 
contained in its composition,—R. v, Suter, 
to Cox, 577- 

But a false representation of what is mere 
matter of opinion, falling within the catego- 
ry of untrue praise in the course of a con¬ 
tract for sale> is not indictable. The defend¬ 
ant was convicted on an indictment for ob¬ 
taining money by false pretences, the pre¬ 
tences charged being that certain spoons were 
of the best quality; that they were equal to 
Elkington’s A. (meaning spoons made by 
Messrs. Elkington, and stamped by them 
with the letter A) ; that the foundations were 
of the best material; and that they had as 
much silver on them as ElVmgton's A. The 
representations were made to a pawnbroker 
for the purpose of obtaining, and the de¬ 
fendant aid thereby obtain, advances of. mo¬ 
ney on the spoons, which were, in faut, of 
interior quality, and were of less value than 
the money advanced on them, and the pawn¬ 
broker stated that he was induced, by the de¬ 
fendant's misrepresentations alone to ad¬ 
vance the money, and that, if he had known 
the real quality of the spoe ns, he would have 
advanced no money on them. The jury 
found the defendant guilty of fraudulently 
and falsely representing that the spoons had 
as much silver on them as Elkington's A , 
and that the foundations were of the best 
material &c., and that he thereby obtained 
the money. It was nevertheless held by a 
large majority of the Judges that the convic¬ 
tion could not be .sustained —R. r. Bkvas, 
Dears and B 265,26 L. j, I'M C ) 84, See 
also /?. V. Levine^ Cox. 374. The derision 
in R. V. Bryan is said by Erie, C to have 
been given *'upon the sound prinriple. that 
indefinite praise upon a matter of indefinite 
opinion cannot be made the ground of an 
iraictment for fa'se pretences." R, v. Goss. 
29 L J (M. C.) 90: and by Byles, J., to have 
fawn governed by the maxim, Simplex com- 
mendatio non obligat.^ R. 4'. Ardlev, L. R. 
I, C. C. R. 306; 40 L. J. (M, C) 88. 

But a false representation respecting an 
alleged matter of definite fact knowingly 
made ia a false pretence within the statute, 
and that, too, although the representation is 
merely as to the quality of goods sold or 
pled^d. Therefore, where the defendant 
induced the prosecutor to purchase a chain 
from him by fraudulently representing that 
it was ^een-carat gold, when, in fact, it was 
^ q^^ity a trifle better than six 
CMTO, knowing at the time that he was 
nisely representing the quality of the chain 


as fifteen-carat gold, it was held tlud llie 
statement, that the chain was fifteen-WRt 
gold, not being mere exaggerated pr^aa* 
nor relating to a mere matter of ojnaioni 
but a statement as to a specific fact within 
the defendant's knowledge, was a sufficient 
false pretence to sustain an indictment for 
obtaining money by false pretences^—R. e. 
Akdlky, L. R., ] C. C. R. 301; 40 L. J. (M* 
C ) 85. 

And where the defendants induced a pur* 
chn.ser to buy and pay for a cheese of a very 
inferior description by the wilfully false 
statement that a taster of a different and 
superior cheese produced as a sample had 
formed part of and been taken out of the 
cheest.' .sold, it was held that he might be 
convicted of obtaining money by false pre¬ 
tences —-R. V, Gobs, Bell, 208 ; 28 L. J. (M. 
C.) 90- 

So, where the defendant sold spurious 
blacking as Everett's Blacking," he was 
held to be indictable for the false pretence. 
—R. V, Dun DAS, 6 Cox. 380. 

Whekr the defendant faNely represented 
to the prosecutrix that certain packages 
whit:h he sold to her contained good tea, 
whereas, in fart, each package contained a 
mixture of which only one-fourth part was 
tea, the remaining three-fourths consisting 
of sand and other articles unfit for food or 
drink, and the jury found that the defendant 
knew the real nature of the contents of the 
packages, that it was not tea, but a mixture 
of articles unfit for drink, and that he design¬ 
edly falsely pretended that it was good tea 
with intent to defraud, and the defendant 
was convicted, it was held that the conviction 
was right.— R. v. Foster. L. R., 2 Q. B. D. 
301,40 L. fM. CO 128. 

The A.ssistant Judge of the Middlesex Ses¬ 
sions having direct^ a jury that the deci¬ 
sions of the Judges were to the effect that a 
mere representation of an article as goUv 
however small the portion of gold it 000- 
tained, amounted only to an exaggeration ol 
its quality, and would not support a criminal 
charge, willes, j., said that he most except 
to this direction —R. v. Suter, io Cox 577, 

578- 

The defendant and two other persons 
tered into articles of partnership, bv the 
terms of which the profits were to oe divided 
equally among them. By a subssqtietkt verbal 
arrangement the defendant was to aot as 
agciR for the sale of the partnershtp-gODda, 
and was to receive a commission on vl orders 
obtained by him, which commissioti ires to 
be paid out of the peitncrdtip 4 aiids before 
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any 4 iiriiion cf profits was mad«. The defend- 
hy iaisflly pretending that he had obtained 
some orders, got his partners to pay him a 
sum for coiQinission. It was held that be 
WAS Bot indictable for false pretences, his 
charges were payable out pf the partnership- 
fundsi and his false statement was a mis¬ 
representation concerning a partnership 
matter, and would have to be investigated, 
and. the sum paid duly considered, in taking 
the partnership-accounts, in order to ascer¬ 
tain the profits.—R. tr. Evans, L. and 252 ; 

3a L. J. (M. C.) 38. 

It is not necessary that the pretence should 
be in word \ the conduct and acts of the party 
will be sufficient, without any verbal repre¬ 
sentation—R. V. Hontes; R. V. Cartek, 10 
Cox. 642, 648. 

Thus, if a person obtain goods from an¬ 
other upon giving him in payment his cheque 
upon a banker, with wheyp, in fact, he has no 
account, this (although not indictable as a 
fraud at common law, A*, v. Lara^ 6 T. R. 
565; see R. V. Flint. R. and R. 460) is a false 
pretence within the meaning of the Act, 
—R. t». Jackson, 3 Camp. 370. 

But, if the defendant, at the time he gives 
the cheque, believes, although he has no ac- 
couiit at the bankers, that the cheque will be 
paid on presentation, he cannot be convicted 
of a false pretence.—R. v W.m.ns, ii Cox. 

647 CC. C. R.h 

Thus, where the defendant bought a mare» 
and paid for her on Thursday by a cheque 
drawn on a banker with whom he had no ar- 
ccHint, but told the prosecutor not to present 
the cheque until Saturday, to which the pro¬ 
secutor assented, but nevertheless did present 
it on Thursday, when it was dishonoured, 
and it appeared from the evidence that the 
defendant was on Thursday in daily expe<Xa- 
tioo of having money paid to him which 
would have enabled him to place the banker 
IB funds to meet the cheque on Saturday, this 
WEB held to be no false pretence. Jd. But a 
man who makes and gives a cheque for the 
■mount of goods purchased in a ready-money 
transaction makes a representation that the 
cheqae is a good and valid order for the 
■mODut inserted in it; and if such person has 
only a colourable account at the bank on 
wilieh the cheque is drawn without available 
■Htots to meet it, and has no authority to 
pvwtraw, and knows that the cheque will be 
dlsHenoured on presentation, and intends to 
dd^iid, he may be convicted of obtaiiiing 
snob gtms by such false pretence.»^R. v. 

HiUtELTOif. L. Rm 8 C. C. R. 1341 44 J- 

(M. Cj 11. 


Where the prisoner was charged with 
falsely pretending that a post-dated cheque^ 
drawn by himselt, was a good and gennUie 
order for 25!., and of the value of 2$/., where¬ 
by be obtained a watch and chain; and the 
jury found that, before the completion of the 
sale and delivery of the watch by the prose¬ 
cutor to the prisoner, he represented to the 
prose;'utor that he had an account with the 
bankers on whom the cheque was drawn, and 
that he had a right to draw the cheque though 
he postponed the date for his own conveni¬ 
ence, all which was false; and that he repre¬ 
sented that the cheque would be paid on or 
after the day of the date, but that he had no 
reasonable ground to believe that it would be 
paid, and that he had no funds to pay it; he 
was held to be properly convict^.—R. v. 
Parker, 2 Mood. C. C. 1 ; 7 C and P. 82$. 

But when the indictment stated that the 
defendant falsely pretended to A B that he 
was a captain in the East India Company’s 
service, and that a certain promissory note, 
which he then delivered to A B, was a valu¬ 
able security for zt/., by means of which 
false pretences he fraudulently obtained from 
A B 8/. i5.f ; whereas the defendant was not 
a captain. &c., and the note was not a valu¬ 
able seruniy, &c.; it was holden, on error, 
that, as it did not appear that the note wu 
the defendant's own promissory note, or that 
he jfrrerc it to Lh* worthless, there was no 
sufficient false precenre in that respect; and 
as the two pretences were to be taken to¬ 
gether, (hat the indictment was bad.—R. o, 
Wickham, 10 A. and E. 34; 2 Per and D. 
333 • 8 1-1 (M C ) 87. See also R. v, 
PhilpiTtts. 1 C and K. i rz- 

Where the prisoner passed the note of a 
country bank which he knew had stopped 
payment, it appearing that one of the part¬ 
ners wa^ solvent, Gaselee, J., held that he 
could not be convicted for obtaining mon^ 
under false pretences. — R. v . Spencee, 3 C. 
and P. 420. 

It would seem, however, that an Indict¬ 
ment which charged that the defendant ob¬ 
tained money by falsely pretending that a 
certain piece of paper was a bank-note then 
current, and of the value for which it pur¬ 
ported to be made, would be .suppoxtea 
€\ idence that it was the note of a bwk wht^ 
had stopped payment, and was no longer in 
existence, and that it had paid only a srieII 
dividend, and that these facts were knowa to 
the defendant.—R. v. £v.\n$, Bell 187; Eg 
L. J. (M. C.) 20. But, in that case, an al¬ 
legation that the note was p/ no value wkmi* 
ever was held not to be supported by the 
above evidence. 
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Whbrb an indictment charged the defend¬ 
ant with obtaining money, by falsely pre¬ 
tending that a piece of paper was a bank¬ 
note then current, and of the full value of 5/., 
and the evidence ivas that the piece of paper 
was the note of a bank which had stopped 
payment forty > ears before, and had not re¬ 
opened and that the defendant knew it, this 
evidence was faeid sufficient to justify a con¬ 
viction, although it appeared from the cross- 
examination of a witness for the prosecution 
that the bank note had been made bankrupt, 
and the bankruptcy proceedings were not 
produced, and there was no evidence as to 
what dividend, if any, had been paid.—K v. 
DowhY, 37 L. J. (M. C) 53. 

Where a man ob‘nined goods and money 
for a forged note of hand fur ten shillings 
and six pence, the Judges held it to be a false 
pretence within the Act.—R. t'. Frbbtk, R. 
and R. 127. 

In another rase, however, where the pri¬ 
soner obtained goods hy means of a forged 
order, Taunton. held that he could not be 
indicted for obtaining them by false pre¬ 
tences, but <fhould have be^'n indicted for for¬ 
gery, a. V Evans, 5 C and P. 5S3, and the 
same was afterwards held by Parke. B., and 
Coltman, J., in R v. Anderson, 2 M. and 
Rob 471. But see now 14 and 15 Viet, 
c. ]oo, s. 12 

And when the cashitT of a bank who had 
a general authority to conduct the busincs.s 
of the bank, and to part \\ ith its property on 
the presentation of a genuine order from a 
customer, was dei-eived bv a forged order, 
and parted with Ihc property of the bank to 
the person who presented the order, and who 
knew the order to he forged, it was held that 
the latter was guilty of obtaining by taUe pre¬ 
tences the money so paid on the order.—R. 
9, pRf.vcE, 38 L. J. (M C.) 8, r. R , I C. C. 
R. 150. 

Fraudulenti-V offering a “flash-nate” in 
pa^Tnent, under the pretence that it is a 
bank-note, is a false pretence within the Sta¬ 
tute.—R. V. CouLsoN, I Den. 592; 19 L. J. 
(M. C) 182. 

A PBRSON who fraudulently obtains goods 
by forwarding to the vendor the half of a 
bank-note, having previously parttnl with 
the corresponding half to a third person, is 
guilty of obtaining goods by false pretences 
as by forwarding the half-note he represents 
that he has the corre.sponding half ready for 
the vendor’s satisfaction.—R v, Murphy, 13 
Cox- 298 (Irish C. C. R.). 

Whbrb a man assumed the name of an¬ 
other to whom money was required to be 


c HB ATI 

paid by a genuine instrument, this was hold- 
en to TO a pretence within the meaning of 
the Act —R. V. Storv, R. and R. 81. 

So, where a person at Oxford, who waa 
not a member of the University, went, for 
the purpose of fraud, wearing a commoner's 
gown and cap, and obtained goods, this was 
held a sufficient false pretence to satisfy the 
Statute, though nothing passed in wofds.-^ 
R. V, Baknarp, 7 C. and P, 784. 

The pretence (as may be collected from 
the authorities above quoted) must be of 
some existing fact, made for the purpose of 
inducing the proscscutor to part with hia pro¬ 
perty. Therefore, a pretence that the party 
TBould do an act he did not mean to do as a 
pretence to pay for goods on delivery, is not 
a false pretence within the Act, but merely a 
promise for future conduct.-—R* zf. Good- 
hall, R. and R 461- 

So, where the defendant obtained money 
from the prosecutor by the false pretence 
that he w/zr P^y his rent, whereas 

he had no intention of paying his rent, this 
was held to be no false pretence with the 
Statute.—R v. I-ee, L and C 309; 9 CoX. 
W- 

So, also, a false pretcnc^e that the defend-* 
ant wanted the loan of 30/. to enable him to 
take a publfr houso is not within the Statute 
—R. V, Woodman, 14 Cox. 179. 

Avd a pretenct: to' a parish-officer, as an 
excuse fur nut working, that the party had 
nut clothes, w'hen he really has, though it 
induced the officer to give him clothe<, is not 
a pretence within the Statute, the statement 
being rather a UI.se excuse for not working 
than a fals«* pretence to obtain goods.*—R. v. 
Wakeli.s'g, R. and R. 504. 

An indictment fi.r obtaining money from 
A under the faNc pretence that the mfend- 
ant intended to marry A. and wanted tba 
money to pay for a wedding suit he had 
bought, was held not sufffrient to siietatn m 
conviction.—R. r. |ohnson, 2 Mood. C. C. 

254. 

Asd when the false pretence averred In 
the indictment wa.<i, that the defendant hav¬ 
ing executed certain work, there was a cer¬ 
tain sum due and owing to him on accoont 
of it whereas only a smaller sum was due 
to him, this was held bad as not suflUciently 
averring a false pretence of an existing 
and being praveabie by evidence of a mare 
wrongful overcharge.—R. e. Oatbs, Deaars- 
459; 24 L. J. (M. C) 123. 

Whbkk an indictment alleged that the 
defendant falsely pretended to P, who Uvod 
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At pne T's, that the said P was to"* give the 
I os., asd that T was going to allow 
hiffi los. a week, it was held (Blackburn, J., 
and Pigott, B,, dub.) that the indirtmcnt did 
not allege with sufficient certainty any false 
pretence respecting any existing fact.—R. v. 
Hknshaw, L. and C. 444 ; 33 L. J- (M. C.) 
I3B. 

But where the statement consists partly of 
a Iraudulent misrepresentation of an exist- 
ingfact and partly of an executory promise 
to do something in futuro —as, that the de¬ 
fendant kept a shop, ard that the prostcu- 
trix might go and live with her at the said 
shop until she obtained a situation ; whereas 
the defendant kept no shop ; and the jury find 
that the prosecutrix parts w^ith her money or 
goods, relying wholly or in part upon the 
misrepresentation of fact; this is a sufficient 
false pretence within the Act.—R. t>, 
Dears, and B. 449; 27 L. j. (M. C.> 68 

So, where the false representation was that 
the defendant had brought certain skins, and 
mould sell them to the prosecutor.—R. «*. 
West, Dears, and B. 575 , 27 I,. J. (M. C.) 

227. 

And when a married man induced a wo¬ 
man to give him money by representing him- 
.self to be unmarried, and by promising that 
with the money he would furnish a house 
and return and marr}- her, he was held indie* 
table (or obtaining money by false pre¬ 
tences. —R. e, Je.vnison, L. and C. i S7 , 3* 
L. j. (M-C.) 146. 

It is also to be observed that a promist^ to 
do a thing in /uturo may involve a false pre¬ 
tence that the promisor has the power to do 
that thing, fur which false pretence the pro¬ 
misor may be indictable. —R. v. Gilfs, L. 
and C. 50a; 34 L. J. (M. C.) 50. 

And where the false pretence charged w.as 
that the defendant said he had got a carriage 
and pair, and expected it dow‘n, either that 
day f>r the next, this was held to be proved 
by evidence of his having said that he ex¬ 
pected his carriage and pair down.—R. t. 
Howarth, II Cox. 58S (C. C. R.}. 

Where money w'as obtaincsl by the de¬ 
fendant by the false representation that W 
was about to publish a new directory, and 
that the defendant was collecting informa¬ 
tion for it, this was held to be a false pre¬ 
tence of an existing fart. —R. r. Speed, 15 
Coe 24 (C.C. R.) Indeed, it may be laid 
down gerierally that, as it is not necessary 
that tlw statement of the exi.sting facts should 
be In words, but may be coriVeyed by the 
conduct and acts of the party, so also, if 
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made by words or writing, it is not neces¬ 
sary that such statement should be made ex^ 
pressly, if the statement may be naturally 
and reasonably, although not necessarily, 
inferred from such words or writing.—Jf. v. 
Cooper, L. R. 2 Q. B. D, 510; 46 L. J. (M. 
C.) 219. Thus, where C was convicted of 
obtaining potatoes from the prosecutor by 
falsely pretending that he was then in a large 
way of busines.s, that he was in a position to 
do a good trade in potatoes, and tnat he was 
able to pay for ifaigu quantities of potatoes 
as and when the .same might be delivered to 
him, and the e\ idence th.it C had so pretend¬ 
ed was the following letter written by him to 
the prosecutor: Send me one truck of re¬ 

gents and one truck of rocks, as samples, at 
your prices named in your letter, let them 
be good quality, then I am sure a good trade 
will be done for both of u.s. I will remit you 
cash on arrival of goods and invoice. 1 may 
say, if you use me well, 1 shall be a good 
customer " It was held, affirming the con¬ 
viction, that the words of the letter were 
fairly and reasonably capable of a construc¬ 
tion supporting the pretences charged, and 
that It was a question for the jury whetbar 
the writer intended the prosecutor to put 
that construction upon the'n.—/</. 

A FALSE pretence actually made to A in 
B's hearing, whereby money is obtained from 
B, may be laid as made to B.— R. v. Dent, 

1 C. and K.. 249. 

A\d where the indictment alleged the false 
pretence to have been made to B and others, 
and it was proved that B ivas one of a firm, 
and th.it the uJsc pretence was made to him 
alone, but With inunl to defraud the firm, it 
was held ■iiifficient. the words ‘*and others’’ 
being rejected as surplusage.—K ralkv, 

2 Den, 63 ; 20 I- J <M. C.) 57. The jury 
may connect tog\‘tiier representations made 
in several distinct conversations (supposing 
them to be in their nature connectible), and 
convict the defendant for obtaining money, 
&c., by mean< of false pretences made in those 
several conversations—R. v. WellmaN. 
Dears 188; 22 L. J. (M C.) 118. 

A F.^i.sE pretence made through an inno* 
cent agent is the same as if made by the de¬ 
fendant himself, and may be so charged.—R. 
r, Hiitchbk, Bell 6; 28 L. J (M. C.) 14. 

K KEpRESPNTBDtoBthat he had a quantity 
of good tabacco, and induced B to agree to 
buy some. V was with K at the time^ and 
it was arranged that P was to deliver the to¬ 
bacco to B, nnd that B was to pay P for K. 
P afterward.^ delivered to B two bales pur¬ 
porting to be tob.acco as in pursuanee of the 
contract, and received payment from B, The 
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Mes coDtalned little else but rubbish; K and 
P were parties to the fraud. It was held on 
these facts that K was liable to be convicted 
on an indictment charging him with obtain¬ 
ing money from B by falsely pretending that 
he was possessed of a quantity of good to¬ 
bacco.—R. V. Khkrigan, L. and C 383; 33 
L. J. (M. C ) 71- 

Where the indictment charged the de¬ 
fendant with falsely pretending to the pro¬ 
secutor, whose mare and gelding bad stray¬ 
ed, that he would tell him where they were, 
if he would give him a sovereign down ; and 
the prosecutor gave the sovereign, but the 
defendant refused to tell, the conviction was 
held bad; the indictment should have stated 
that he pretended he kneaj where they were, 

R. ff. Douglas, i Mood. C. C. 462 

An indictment against A and B charged 
that C was possessed of a mure and A of a 
horse, and that A and B falsely pretended to 
C that B was then and there possessed of a 
certain sum of money, to wit, 12/., and that, 
if C would exchange his mare for A's horse, 
B was willing and ready to purcliase the 
horse of C, and give him 13/. for it; wherca^t, 
in truth and in f;u't, B was not then and there 
possessed of the said sum of 12/., and was 
not then and there ready and willing to pur¬ 
chase the said horse of C, and to pay him 
the 12/., and it was held bad on demurrer, for 
not averring that the defendant that B 

was not possessed of the 12/—R. 7 *. Hen 
OBRSON, 2 Mood. C. C. 193 ; C. and Mar. 
328. But as the word “ knowingly " not 
in the Statute, an indictment which does not 
contain that word, but follows the words of 
the Statute, is sufficient after vrrdict—R p. 
Bowrn, 13 Q. B. 790,19 I,. J. 'M. C.} 6 $. 
See Hamilton v. R., 9 Q. B, 271 : 16 L J, 

(M. C.) 9 - 

The indictment also must negative the 
pretences by special averment as in the ^ibove 
precedent, and where .sui'h an averment was 
omitted it was holden to he an error, and the 
judgment was reversed,—R. v. Perrott, 2 
M, and Sel 379, 386. 

Where the false pretence alleged W'as, 
that the defendant then was a captain in 
Her Majesty's 5th Regiment," , the pre¬ 
tence was held to be well negatived by an 
averment that the defendant was not, at the 
time of making .such pretenro." a captain, 
&c.—H ahilto.v v. R., 9 Q. B. 271. 

It was also holden, in crises decided on 
former Statutes, that the indictment should 
state that the mon^y, &c . obtained was the 
prepay of the person whom it waja intended 
to Oeiraud, since, otherwise, a conviction or 


acquittal on this indictment could aot be 
pleaded in bar to a subsequent iadiettnttvt 
tor larceny in respect of the same transae* 
tion.—SttB V. R , Dears. 133; i B. mod B. 
533; 23 L. J. (M. C.) 41. But this anega- 
tion is expressly declared to be unaeoomry 
by the present Statute, 24 and 25 Viet., c. <90, 
s. 83 . It is not necessary to allege that tlm 
pretence was made with the inteni ci ob¬ 
taining the money, &c.; it is sufEcient to 
show that the pretence was made, that the 
money, &c., was obtained thereby with In¬ 
tent to defraud, and that the pretence was 
false to the knowledge of the defendant.—' 
Hamilton V.R., 9 Q B.271. It Is still, how¬ 
ever, necessary to alle^ in the indictfCkent 
that the defendant obtained the moni^, &c , 

with intent to defraud,” and if those words 
be omitted, the indictment is bad, and can¬ 
not be amended under 14 and 15 Viet., c. 
too, s. I, by inserting them—R, v. James, 
12 Cox. 127. /fe-y l.ush, J If it be a valu¬ 
able security that was obtained, the indict¬ 
ment need not, it s«iems, show it to be still 
unsatisfied at all events, it is good after 
verdict without such averment.—/d. The 
ofTenre is completed by the obtaining of the 
money, &c. , and it is no defence where the 
indictment charges the obtaining of money, 
that the money has been obtained only by 
way of a loan, and that the defendant in¬ 
tends to repay it; v. Crosslty, 3 M. and 
Rob. 17; because the property in money 
that is lent passes as much in a case of loan 
as on a s;ile, there being no expectation that 
the same money which is lent will be return¬ 
ed See the judgment of Crompton, j., in 
A’. Burton, Dears, and B. il. 

Where, however, a chattel is obtained by 
way of Joan, the property in the chattel does 
not pass (see the judgment of Crompton, 
J.. iuf^ra), and since to constitute an obtain¬ 
ing by false pretence it is equally essential, 
as in larceny, that there shall be an Jotentioa 
to deprive the owner wholly of his property, 
if it appears th.it the deferidant has no such 
intention, but merely intended to obtain the 
use of the chattel for a limited time, he can¬ 
not be convicted of obtaining the chattril^ 
false pretences—R. v. Kilhah, L. R,, 1 C, 
C. R. 261 : 39 L. J. (M. C.) 109. 

Axo, therefore, where the defendant, by 
false pretences, obtained from a liverjr stabie- 
keeper a horse on hire, rode it himseff dur ing 
the time of hiring, and afterwards roturnca 
it to the stables, it was held that Im could 
not be convicted of obtaining the horaa by 
false pretence— Id. See E, v, | 

Ben. 508; 2 € and K. 917, 919; L. J. (M. 

C.) 67. 
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BNGUSH CASES ON C HKATlNO—CSff, 

Wb W« 9 seo that the offence is com- was held that this was an obtamin^f of 
plated by the obtaining of the money; and, the muney in county A, and that the venue 
therefore, where it WAS transmitted in a letter, wa^ rightly laid there.—R. v. ]onbs, j Den. 
pruted by the defendant's request in county 55K; 19 L. J. (M. C-) x6s. See /?. v. But* 
A, but which reached him in county H, it tery^ cit. ^ U, and Aid. 179. 


418. Whoever cheats with the knowledge ihai lie is likely thereby to CAUfC ct.ofSes.« 
-Chouins with kaowiedge wrongful loss to a person whose interest in the 
that wrongful loss may ensue transaction to which the chi:ating relates he 
to pmon whoM interest of- bound, either by law or by a legal contract, to pro- WuMt. 
en onik o protect. punished with imprisonment of either 

description for a term which may extend to three vears, or with fine, or with 
both. 

419* Whoever cheats by personation shall be punished with imprisoD- 
Punishoient for cheating by niciit of Cither description for a term which may 
personation. extend to three yca'^s, or with fine or with both. 


A WITNESS falsely d«'posing in anothyr's 
name should be chargt.d «ith giving false 
evidence under s. 193, and nut wuh cheating 
by pertionation under ss. 415 .ind 419 of the 
Penal Code.—R kg. j*. Buik i Bom. 

H. C R. 89. ^'0Tl>^^, (Westropp, and 

Tucker, JJ. Nov 5, 1863/ 

The prisoner, h-iving passed hjm.self ofi 
as a police officer, and ch«,atfd hcver.il vil¬ 
lagers ont of nKiiit'V, was held guil\v 01 
cheating and faUely persuri.iiing .l pulil.i' 
servant.—Q ueen c. StitAVi’Ni) Do".'- ali 
SONA Biswas, 2 W. K 29. Kenip, I. jan 

30. 

A man, named Vcmi, gnvr itn avciistd 
four annas with which to purrh.isr for hint 
(Vesu) a stamp. When the si, imp collector 
asked the accused fur his n.inu*. he said 
‘'Vesu," instead of giving his own nunic. 
It was held that (his w.as fiirnibhing false in- 
formatior under s. 177. not i heating by per¬ 
sonation under s.419 —Rhu. r Rai.iioji kin 
Kano)], 3 Bom. H. C. R. 4:2. ^'ouch, C.J. 
and Newton, J. Mar. G, iStiy.j 

Whrkg a person reprewmttd a girl lu be 
the daughter of one woman when she was 
wlthin'his knowledge thi daughter of anothiT 
woman, held that he was guilty of cheating 
^ personation under s 416 of the I’onal 
efoae, and tliat it was unnecessary to bring 
in a. 109 relating to abetment. —Quee.v v . 
Dhanput Ojhah. 7 W. R. 51. ^Glover. J. 
April 5, 1867.J 

Where two girls were bought by the pri¬ 
soners on speculation, tiken to a foreign xind 
distant district, palmed off women of much 
higher caste than they really were, and 
mMTied to two Rajputs after receiving the 


usual bonus, held that the prisoners could 
nut be convicted under s. 373 of the Penal 
Cude, but ot cheating and false personation 
under ss. 415 and 416.— Qi'EEN v. Dabee 
S iNMi, 7 \V. R. 55: 3 Wyman’s Rev., Civ., 
and Cnni, Rep. 32. Kemp and Seton-Karr, 
j|. April 8, 1867.J 

WiiEKh A intended to register a deed, but 
w.is too ill to du so, and B, who was known 
lu A, personated A. and had the deed re- 
gi^tired in her name, it was held that, in 
the absence of anything to prove that it was 
intended lu dci'raud anybody, A was not 
guilt) uf cheating by personation under s. 
410 of the Penal Code but an offence under 
s. 03 of the Registration Art IXX. of 1866). 
C .iml D. who alx‘tted A. were convicted of 
.an olienco under > 94 ut the said Act—/» 
re LooruY Bkw\, m W. R. 24: 2 B. L. R. 
A. Or 25 Norman and jackson.JJ. Mar. 
31. iSGo.j 

WiiEKG the acrii'.ed represented to the 
prosecutor that a girl was a Brahmin, and 
thereby induced him to part with his money 
m con^iideration of the marriage of the girl 
to his brothtT, when the girl was really of 
the Sudra ca'^te, it was held that he was 
guilty of cheating by false personation under 
•s 416— Queen v. Mohim Chundee Sil, 
16 W. R. 42. LAinsIie, J. Sep. 2, 1871.] 

Where the accused enlisted in the police, 
calling himself a Jat, got an appointment, 
and ()rew pay as a Government servant, 
whereas he was in reality an Ahir, a caste 
whose enlistment was prohibited, which fact 
was well known to the accused, hM that the 
Magistrate rightly held that the offence of 
cheating by personation had not been com* 


CLoCSm., 

ftm. 

or Mag« oTug 
or sod dan^ 
CoKobobic, 
Wairant. 
Bailable. 
Not< 
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mitted. that the accused might have 

ton convicted under s. 182.—Empxbss v. 
BuoDHUi Paaj. Rec., No. 24 of 1880. 

A FALSELY represented himself to be B at 
a university examination, got a hall-ticket 
under B's name, and headed and signed 
answer-papers to questions with B's name. 
Held that A committed the offences of for- 

f fry and cheating by personation.—Q uskn- 
mpress e. App.\sami, I. L R., 12 Mad, 151. 
[Collins. CJ., and Parker, J. Jan. 18, 1889] 

To constitute the offence of cheating un¬ 
der s. 4^5 Indian Penal Code, the 

damage or harm caused or likely to be caused 
to the person deceived in mind, body, re¬ 
putation. or property, must be the necessary 
consequence of the act done by reason of the 
deceit practised, or mu.st be necessarily like¬ 
ly to follow therefrom. Where, therefore, 
certain persons were charged under s. 419 of 
the Indian Penal Code, one with personat¬ 


ing another person before a Regiatsiri and 
the others with abetting such personation, 
and causing the Registrar to r^^ster a di¬ 
vorce, under the provisions of Bengal Aet l> 
of 1876, With the wife of the personated per¬ 
son, and where the lower Courts convicted 
the accused under that section, holduig that, 
as such registrations were voluntaiy and a 
source of gain to the Registrar, harm was 
caused to the Registrar in mind and reputa¬ 
tion by registering false divorces, as well as 
by losing his fees in the future through per¬ 
sons being less likely to avail themselves of 
his services, and that therefore an offence un¬ 
der the section had been coomnitted. Held 
that the pussibliities contemplated by the 
lower Courts were too remote; that the facts 
did not constitute an offence under the sec¬ 
tion , and that the conviction must therefore 
beset aside.— Mojey t. QuBEN-EMPRBas, I. 
L R. 17 Cril. 606. [Norris Jand Maepher- 
son. JJ. Mar 18, 1890 ' 


Ct. of Sei.» 



cUn. 


Cbfnixablcto 
Warrant. 
Bailable. 
Not comp. 


420. Whoever cheats and thereby dishonestly induces the person deceived 
Cheating and dishonestly to deliver any properly to any person, or to make, 
inducing a delivery of pro- alter, Or destroy the whole or any part of a valuable 
security, or anything which is signed or sealed, and 
which is capable of being converted into a valuable security, shall be punished 
with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to 6ne. 


A PERSON who purchased rice from a famine- 
relief officer at a I'ertatn rate {i6 '•ecr!* to the 
rupee), on condition that he should sMl u at 
a seer the rupee les.s, w.as ^onvi^l<^d oF chear- 
ing under s 420 of the Penal Code, because 
he did not sell it at the rate agreed on, but at 
12 seers to the rupee Held that, as within 
the meaning of s.s. 2j and 24 of the IVnal 
Code there had been no wrongful gain or 
wrongful loss to anyone, no offence had been 
committed under s. 415 of the Penal Code. 
—Queen «. I.al Mahomed. 22 VV. R. 82. 
[Couch, C.J., and Ainslie, J. Sep. 15, 1H74 j 

A CONTRACTOR in the Public Works 
Department, who was charged with cheating 


in respect of a sum of money which he re¬ 
ceived on account for work vmlch it was al¬ 
leged he had not then finlthed, Was acqiiit- 
tt!ti on the nh'iuv. becau.si* it was not pfov- 
fxl I r; that (here was a false pretence made 
use of by acrtisod; (2; that he knew he was 
making use of a false pretence, or that he 
intended to defraud ; that the Public 
Works Di'partmopt were deceived by the 
pretence on accuuni of their belief in Its 
truth , and 14) that the accused received the 
money with the intention of causing wrong¬ 
ful loss to the Government.— QitHEN • K AI.I- 
pi’UDo PoHAMANiCK, 23 W. R- 43- [Kcmp 
and Birch, ]] Mar. 2, 1875. 


PfcM.Magi 
or Mac. M 1st 
or sad clan. 
Uneof. 
Warrant. 
Bailable. 

Not comp. 


O/' Fraudultni Deeds and Disposiiions of Property^ 

421. Whoever dishonestly or fraudulently removes, conceals, or delfvers 
Oishoned or fraudulent re- P®*S0D, Or transfers, Of causes tO be tfutBter- 

movai or concealment of pro- red, to any person without adequate consideration, any 
a^oa erSitor",* properly, inteodiny tltereby to prevent, or knowing 

, . ' it to be likely that he will tltereby prevent, die dlstri- 

property according to law among his creditors or the creditors of 
any other person, shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 
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482i WliSever dishonestly or fraudulently prevehts any debt or denumd 
DidMmesUyorfniiduleatly to himself or to any other person from being "iqS^iSm!* 
Mmoting ttbt being avail- made available according lo law for payment of his 

aUe lor creditor,. be 

punished with imprisonment of either description for a term which may extmid to 
two years, or with fine, or with both. 


Whkrb a entered into an agreement with 
B not to compromise a case with C, because 
he had assigned the benefit of the suit to B 
as a security for the due payment of some 
monthly instalments of money, and A, not¬ 
withstanding, did afterwards compromise the 
suit with C, it was held that A could not be 
ronvicted under s.422 of the Penal Code, un¬ 
less the compromise with C wait made dis¬ 
honestly or fraudulently towards B.— In thk 
MA rrsK OK Nobin Chunukr Mcdduck, 
22 W. J?. 46^ upbear and Morns, JJ. July 

29. 1874.] 

The petitioners mortg;igeii their property 
and under the terms of the agreement r'ertain 
persons were appointed managtT» of the es¬ 
tate under certain conditions in regard lo 
payment of the money»»realized hy them. I n 
isxecution of a decree obtained by the mana¬ 
gers in a suit brought in the names of the 
p^itioners a certain f}utni itiliik was sold for 
Rs. 3,000. The debtor settled with the peti¬ 
tioners that, on payment of Rs. the 

sale was to be set aside. The money was 
paid into Court, and an application was made 


by the petitioners for the withdrawal of this 
money. The Court, however, made no order 
on this application. The pkitioners were 
convicted of an attempt to commit an offence 
under s. 433 of the Penal Code, ffeid that, 
having regard to the relation between the 
petitioners and their managers at whose in¬ 
stance the proceedings were taken, it could 
not properly be said that an attempt to com¬ 
mit an offence under .s. 422 of the Penal 
Code was made. That the inkerfeteooe of 
the petitioners and their application to obtain 
the money paid into Court might have been 
breaches of their contract with the mortga¬ 
gees, but such conduct c^ould not necessarily 
be regarded .is dishonest or fraudulent so as 
to render them liable lo punishment. Their 
attempt to get this money was more to put 
an end to the management than to prevent 
the money from being available for payment 
of their debt under the mortgage. Nobin 
rAwrtrfcr A/uddtuk i ,23 W. R , Cr, 46) refer¬ 
red to,— Hara Kumarv Chowuhurani V. 
R. Sam, I. L R., 28 Cal. 314. [Prinsep 
and Handle'}', JJ. July 5, 1900.j 


428 Whoever dishonestly or fraudulently signs, executes, or beconws a 

Dishonnt or fniiduiont instrument which purports to 

execution of deed of transfer transfer OF subject to any charge any property or any 
cMUining a false statement interest therein, and which contains any false state- 
of consideration. relating to the consideration for such transfer 

or charge, or relating to the person or persons for whose use or benefit it is 
really intended to operate, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to two years, or with fine, or with both* 


424- Whoever dishonestly or fraudulently conceals or removes any pro- 
Dishooert or fraudulent re- of iitmself Of any other person, or dishonestly 

movil or concealment of pro- or fraudulently assists in the concealment or removal 
thereof, or dishonestly releases any demand or claim 
to which he is entitled, shall be punished with imprisonment of either descrip* 
tiof^fof a term which may extend to two years, pr with fine, or with both. 


Whbrs a Deputy MagivStrate. considering 
that the attachment of a carriage in execution 
of a decree of a Civil Court was illegal, be- 
cBuae it was plpced in the custody of the 
judgmeot-debtor's husband, and that the 
DUmnd, had acted fraudulently in recover¬ 
ing and concealing the wheels and axles of 
the carriage on Its subsequent distraint for 
arraats of municipal tax, convicted him of an 
offence under s. 434 of the P^l Code, the 


conviction was set aside. A Deputy Magis¬ 
trate has no authority to order arrears of 
municipal tax due by a person to be paid out 
of a fine levied on him.— Qubbn v. Bboja 
Kisore Durr, 8 W. R. 17. [Jackson and 
Hobhouse, JJ. June 17, 1^7.] 

To sustain a charge of concealment of pro¬ 
perty under s. 424, there must be evideaoe of 
the persons intended to be defrauded by sttch 


Ditto. 


Ditto* 
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concealment.—Q ueen v. Ram Dwaya, Panj. 
Rec., No i6 of 1868. 

The offence which s. 424 of the Penal 
Code contemplates is such a concealment or 
removal of property from the place where 
the property is deposited as can he consider¬ 
ed fraudulent, whether the fraud is intended 
to be practised on creditors or partners. 
Case of Kiamuddxn v. Allah Buksh (15 W. 
R. 51) distinguished.— In the Maiter of 
Govk Benode Dutt, 21 W. R. 10; 13 B. L. 
R. 308n. [Markby and Birch, ]J. Dec. 4, 
1873.] 

In matters relating to the grant of sanction 
to prosecute under s. 195 of the Criminal 
Procedure Code (Act X. of 1882), a Court is 
regarded as " subordinate to another Court 
where the latter is the Court to which an ap¬ 
peal from the former ordinarily bes. and an 
application for such sanction must be made 
to such superior Court, evpn in those parti¬ 
cular cases in which an appeal hes lo some 
other Court, c.if., to the High Court. A 
decree-holder applied to the First-rlass Sub¬ 
ordinate Judge for sanction to prosecute his 
judgment-debtor, under ss, 206 and 424 of 
the Penal Code, for fraudulent concealment 
of certain moveable property, worth about 


Rs. 10,000 awarded by the decree. Tbis 
plication was rejected Kiw the Suboidliutfe 
Judge The District Judge declined to in- 
terfere, on the ground that, the decree boxng 
appealable to the High Court, the High 
Court alone could deal with the applioatioa 
under s. 195 of the Criminal Procedure Code. 
Held that, though the decree in the present 
instance was appealable to4he High Court, 
still, as appeals from the Court of the First- 
clnss Suburdinntt" Judge ordinarily lay to the 
District Court, the former was subordinate to 
the latter Court within the meaning of s. 195 
of the Criminal Procedure Code .—In re 
Anant R \mchandra Lotlikak, I. L. R., ti 
Bom. 438. i^We.st and Birdwgod, JJ- Nov. 
16, iS8u. ] 

A Ii'UGMK.sT-iiETJTOR, whosc Standing 
crops wrre ;ittar]>ed. harvested them while 
the attachment was in force, and was convict¬ 
ed of theft. Ili'ld that the accused was not 
guiUy of theft, but of the offence of dishon¬ 
estly remoMDg the property under Penal 
Code, s 424 Per fienson, j.—The offence 
was nhsn rriiiiiTi.il misappropriation within the 
nu’aning of J\:na] Code, s. 403 .—Q^een-Em- 
cKKss V. On\\\v, I. L. R., 22 Mad. 151. 
lDavics and Benson, JJ. Sep. 13, X898.J 


0/ Mischief,^ 

425. Whoever, with intent to cause, or knowing that he is likely to caaae, 
wrongful loss or damage 10 the public, or to any 
* person, causes the destruction of any property, or any 

such change in any property, or in tlie situation thereof, as destroys or diminish¬ 
es hs value or utility, or affects it injuriously, commits “ mischief." 

Explanation /.—It is not essential to the offence of mischief that the offen¬ 
der should intend to cause loss or damage to the owner of the property injured 
or destroyed. It is sufficient it he intends to cause, or knows that he Is likely to 
cause, wrongful lessor damage lo any person by injuring any property whether 
it belongs to that person or not. 

Explanation 2 ,—Mischief may be committed by an act effecting property 
belonging to the person who commits the act, or to that person and oihera 
jointly. 


* All persons are bound to give information of offences punishable under s. 4^or 
436—Sec the new Code of Criminal Procedure (Act V. of 1898), s. 4%. 

Offences punishable under ss. 426 and 427 are, tn certain cases, compoundable-'—Bee 
ibidy s- 345. As to stage of proceedings at which no composition is allowable without 
the leave of the Court, see ihtd, sub-s. (5). 

As to whipping in the Punjab Frontier Districts and Baluchistan for offences poniih- 
under ss. 427 to 429, 435. and 436, sec the Punjab Frontier Crimes Regulation {IV* 
of JW), s. 8; in Upper Burma for offences punishable under S4. 435, 436, and 449, tee 
the Upper Burma Laws Act (XIII. of 1898;, s.4 (j) (b) and Sch. II. 

As to punishment for offences under ss 427, 429, 435, and 436, enquired into by a 
‘Ctwucuj^ Elders in a Punjab Frontier District or in Baluchistan ^ see the Pun jab Frontier 
^nmes Regulation OV. of 18E7), s, 14. 
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^ iUustratians^ ^ 

^•) A TolunUrily burns a valuable security belonging to Z, inteadlng to cottoe 
wrongful loss to Z. A has committed mischief. 

(6,) A introduces water into an ice-house belonging to Z, and thus causes the Ice to 
eaelt, inteadiag wrongful loss to Z. A has committed mischief. 

(r.) .A voluntarily throws into a river a ring belonging to Z, with the intentk>a 
of tber^y causing wrongful loss to Z, A has committed mischief. 

(d } A, knowing that his effects are about to be taken in execution io order to satis¬ 
fy a debt due from him to Z, dtstroys those effects, with the intention of tbete^ 
preventing Z from obtaining satisfaction of the debt, and of thus causing damage to Z, 
A bas committed mischief. 

(e.) A, having insured a ship, voluntarily causes the s»ame to be cast away, with the 
intentioa of causing damage to the under-writers. A has committed mischief* 

(f.) A causes a ship to be cast away, intending thereby to cause damage to Z, who 
baa lent money on bottomry on the ship. A has committed mischief. 

Cg.) A, having joint-property with Z in a horse, shoots the horse, intending thereby 
to cause wrongful loss to Z, A bis ronimittrd mischief. 

(A*) A causes cattle to enter upon a field belonging to Z, intending to cause, and 
knowing that he is likely to cause, damt-ige to Z's crop. A has committed mischief.' 

A, a joint-owner of a parrel of land, erect- the Magistrate refused to grant, and convict¬ 
ed on it an edifice without the consent and ed the accused on i2th October 1877. Reid 
against the will of U, «^n^ther joint-owner jH'r [.ickson, J , that, this being a warrant 
A dispute having arisen in ronse(|iienoe, the* casi^, it ^v.is the duty of the Magistrate to 
Magtstrati: held an inquiry, .ind made an summon the witnesses lliat might be ogi^ed 
order under s. 530 ot the Criminal Pru- by the accused, and that he might, at his 
cedure Code, awarding to A exclusive pos- discretion, have adjourned the case. Reid, 
session of the part of the land un which the further, prr Jackson, J., that the meaning of 
edihee had been eret'l<xl. IJM Jackson, .s 359 of the Criminal Procedure Code is, 
J.. that such order was erroneous, a!> the that, if, among the persons named by the 
matter was not one to whii'h s. 530 could accused as witne.sses, the Magistrate con- 

wply. B subsequently brought a suit in the 'aiders that any witnc.ss is included for the 

efivil Court to establish hi^ tide to joint purpose of vexation and delay, he is to 

possession of the whole parcel, and lur a exercise Ins judgment, and enquire whether 

declaratioo that A was not entitled to erect .such witne.s^ is material, but that the section 
any ediheo thereon, and he further prayed is not intended to enable the Magistrate to 
that such edihre should be removed. B ob- inquire into what the defence of the accused 
tained a decree, whereupon his servants wont person is to be, and to consider whether, on 
on the land, and pulled it down. They were learning the nature of the defence, he is 
charged before the Deputy Magistrate with absolutely to ab.stain from summoning the 
having committed mischief and on this con- whole of the witnesses cited by the accused,* 
victed and fined. Reid per Jackson, J., that, and further that, in the present case, there 
as there had been no c.ausing of wrongful was not any purpose of vexation or delay, 
loss, the accused had not been guilty of mis- and that, by the refusal to grant further 
chief. On the 8th October, the ai'cuscd, time, the accused had been probably pre* 
who were the servants of B, found that the judiced in their defence. Reid, further^ per 
men in the employ of A were again putting Jackson. J , that, a.s the accu.sed were not 
up this erection, a nawbut-khana, and accord- on the land in question as members of an 
ingiy protested against its erection, pulled unlawful assembly, nor for any unJawfuJ pur- 
down the bamboos, and thrust aside the pose, the conviction, as well as the proce- 
•ervants of A, throwring to the ground one dure, was illegal. RM per Cunninghami 
man who was clinging to the bamboos. On that the accused were merely exercising tne 
the 9th October iSyyr these servants were remedy of abating a private uuisance, and 
charged before the Magistrate with rioting, were exercising a legal right of self-defenee. 
and, being called upon for their defence, Rrld, fuither, per Ciinningham, J., that the 
nainod sevoral witnesses, and summonses arts of the complainants in erecting the 
on the following morning were issued for nawbat-khana amounted to mischief, and 
their appearance; but thev were not found, came within the purview of s. of 
The accused then appHea for further time Penal Code, //eld, furth^, per Ainsfie and 
for the appearance of the witnesses. This McDonell, JJ«, that the High Court, in tba 
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exarase of its poarers of extraordinary juris- 
diction, cannot, in criminal matters, inter¬ 
fere, untess all other remedies provided by 
law have been previously exhausted. There¬ 
fore, where parties who had been convicted 
of riot by a Magistrate, and who, having a 
^ht of appeal to the Sessions Court, instead 
of doing so, moved the High Court under cl. 
15 of the Charter, the Court would not inter¬ 
im until that remedy had been resorted to. 
—Dknonath Ghattack t, Rajcoomar 
Singh, I. L. R., 3 Cal. 573. [Jackson and 
Cunningham, JJ. Mar. 35, 37, 1878.] 

The Word “ object" in s. 395 of the Penal 
Code does not include animate objects. A 
bull ded^ed and set at large at the sradha 
of a Hindu in accordance with religious 
usage is not an “ object ” within the meaning 
ot that section. Where such an animal w'as 
killed by certain Mahomedans secretly and 
at night in the presence of none but Maho¬ 
medans for the sake of the meat and value 
of the skin, held that no offence had been 
committed under s 295. Queen-Empress v. 
Imam AH (I. L. R., lo All. 150) followed. 
RRd, further, that such a bull is not " move- 


able property’* within the meaning of ss* 378 
and 403, or propertywithin the mciiung 
of s. 435 of the Penal Code, and cdiild not 
therefore 1^ the subject of theft, criminal 
misappropriation, or mischief. The fact that 
such a bull receives some attention from the 
cowherd of the persons who set it at liberty, 
and is daily fed by him by direction of hia 
employers, and is not used for breeding pur¬ 
poses without their permission being aMCed, 
is not inconsistent with a total surrender by 
those who set it at liberty of all their rights 
as proprietors. Qtseen-Empress v. Bandku 
(1, L, Rm 8 All. 51) followed. Queen-Sm* 
press V. Nalla ( 1 . L. R, i] Mad. 145) referred 
to and commented on. For the purpose of 
construing a section of an Act and ascer¬ 
taining the intention of the Legislature, the 
Report of the Indian Law Commissioners or 
n ^lect Committee appointed to consider a 
Bill may be referred to. Queen-Empress v. 
Kaftiek Chunder Das (I, L. R., 14 Cal. 731) 
followed.— RomESH Chunder Sannyal v. 
Hiru Mondai., [. L. R., 17 Cal. 852. [Nor¬ 
ris and Maepherson, |J. Mar. 27 & April 15, 
1890.] 


Any Mag. 
Uncog. 
^nmona* 

BailaUe. 
CUmp. when 
the only Ion 
or damage 
caond U 
lou or danage 
to a prirate 
penoB* 


426. Whoever commits mischief shall be punished with imprisonment 
of either description for a term which may extend to 
three months, of with fine, or with both. 


Punishment for mischief. 


A DOUBLE sentence for theft and mischief 
is illegal and improper.—fliCHUK Aheer t. 
Auhuck Bhoonea, 6 W. R. 5. [Jackson 
and Campbell, JJ. June 18, iS^.j 

The prisoners had cleared a piece of Gov¬ 
ernment land, rutting down without permis¬ 
sion and appropriating the trees thereon, and 
were convicted of theft under s. 379 and of 
mischief under s. 425. and sentenced, the first 
risoner to one month's imprisonment and a 
ne of Rs. 40, and the second prisoner to pay 
a fine of Rs. 10. Held that the convictions 
and sentences were not illegal, as the mis¬ 
chief preceded the theft, which could not 
have been committed till the trees were sever¬ 
ed from the ground. — Reg. v, Narayan 
Krishna, a Bom. H. C. R. 392. ',.Couch, 
CJ., and Newton, J. June 27, i866.J 

Where a person levelled, filled up, and 
cultivated a watercourse over his own lands 
which conveyed water to the land of the 
prosewtor, it was held that this act wa,s 
mischief within the meaning of s. 435, if 
the defendant knew that the prosecutor was 
entitled to the water, and that, by this act, 
"I* riAt would te obstructed. The authority 
vested in the Criminal Court of punishing 
pw^ns for acts of mischief is one which 
must exercised with great caution, and it 
piuat be very clear before conviction that the 


accused has brought himself within the mean¬ 
ing of s. 435 .—In the Matter of Ram Go- 
LAM Singh, 6 W. R. 59. WjTnan’s Rev., 
Civ., and Crim. Rep. 47. [Loch and Jackson, 
jj. Aug. 27,1866.] 

Stealing property, and then destroying 
it, are but one offence, vis., theft—not two, 
theft and mischief; but the fact that the of¬ 
fender has rendered the property irrecover¬ 
able should be considered in awarding punish¬ 
ment.—C rown V. Ham IRA, Patij. Rec., No. 
37 of 1866. 

A COURT copyist obtained the file of a 
case from the record-officer by pretending 
that a copy of the decree was requir^. He 
afterwards returned the file having abstract¬ 
ed and destroyed a receipt given by the de¬ 
cree-holder for the money paid 1^ the defend¬ 
ant in satisfaction of a decree. Held that he 
was guilty of mischief.—C rown «. Tahul 
Ram, Panj. Rec., No. 112 of i86(5. 

S. 435 of the Penal Code supposes that 
the destruction was caused with the intenUon 
to cause wrongful loss or damm, and tSoes 
not apply to cases of mere caremssneM; and 
s. 17, Act Ill. of 1857, supposes the tniscbleC 
(cattle-trespass) was done intentionally, and 
not ^ negligence.—/a re Akaz Simcar, 10 
W. R. 39. [Loch and Glover, JJ. Aug* 81 , 
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To oottftitute tbe offence of mischief ac- 
eovding to tbe Fenai Code, the act done must 
be sAown to have caused destruction of some 
property, or such a change in the property 
or the situation of it as destroys or dimi* 
nishes its value or utility, or affects it injuri¬ 
ously. The probable consequential damage 
to other property would not of itself constitute 
mischief.— Pro., Oct. 22,1868, 4 Mad. H. C. 
R., Ap. 15- 

A RIGHT of fishery was in dispute between 
the samindar of Bali and the zamindar of 
Maharajpur. The former obtained a decree 
declaring the Bshery to be his, in proceedings 
in which the latter was not a party There¬ 
upon, the servants of the zamindar of Bali 
removed a bamboo-bar which the Maharajpur 
people had erected to prevent the passage of 
fish. For this removal the Bali people were 
convicted of mischief, and fined. On a refer¬ 
ence to the High Court, it was held that the 
conviction could not stand, as the Maharaj¬ 
pur zamindar had not shown that he was le¬ 
gally entitled to the fishery in dispute, and it 
did not appear that the defendants were act¬ 
ing otherwise than under a bond-Jide belief 
that the Maharajpur people were encroaching 
on their masters rights. In so removing a 
bar which interfered with those rights, it 
could not be said that they acted with intent 
to cause, or knowing it to be likely that they 
would cause, wrongful loss to the opposing 
party.— Qubkn v. Dbnuo Bundhoo Biswas, 
12 W. R. I; 3 B. L. R., A. Cr. 17. Norman 
and Jackson, J]. June x, 1869- 

Thh defendants were convicted of mischief 
under 5. 427 of the Penal Code for grazing 
their cattle upon waste lands without pay¬ 
ment of certain capitation-fees to which the 
prosecutor was entitled. Held that there was 
no evidence that the defendants caused mis¬ 
chief.— Pro,, July 22, 1870, 5 Mad. H. C. R 
Ap. 30 . 

To render a person liable under s. 425 of 
the Penal Code for mischief in consequence 
of damage done by cattle-trespass, he must in 
some way have caused the cattle to enter the 

g rosecutor's fields, knowing that by so doing 
B is likely to cause damage. Mere neglect 
to keep the cattle from straying is not suffi* 
cient.— Forbbs (Major) «. Grish Chundeb 
Bhuttacharjbr, 14 W. R. 31; 6 B. L. R. 
Ap* 3. [Couch, C.J., and Jackson, J. Aug- 
12, 1870.] 

TmR accused were convicted of mischief. 
Tbe facts were that, whilst the accused were 
employed in floating timber through a bridge, 
some of the logs struck against the arch of 
bri^e. Held that the conviction was 
bad. — no.f Nov. 4, 1870, 5 Mad. H. C. R. 
Ap. 40, 


Thb mere fact of allowing cattle to stfi^, 
whereby damage is caused to the complaimpit, 
affords no evidence to support a conviedoa 
on the charge of mischief.— Pro., Nov. lO, 
1871, 6 Mad. H. C. R. Ap. 36. 

WiTHOui evidence that tbe accused intend¬ 
ed, or knew that he was likely to cause 
wrongful loss or damage to the complainant, 
the offence of mischief under s. 425 of the 
Penal Code was held not made out— Kashi 
Nath Ghosk e. Dinobundhoo Mytbb, 16 
W. R. 62. "Kemp and Jackson, JJ. Dec. 2, 
1871.] 

A CONVICTION for mischief was quashed 
in a case where it appeared that the com¬ 
plainant had formerly destroyed crop belong¬ 
ing to the accused, and the latter, instead of 
complaining at once, merely bided his time, 
and then took the complainant’s crop.— 
Mahomhu Foyaz V. Khan Mahohed, 18 
W R. 10, [Kemp and Glover, ]j, June 7, 
1872 [ 

In a case in which the accused was charged 
with having cut and carried away bamboos, 
the right to which was disputed, it was held 
that he could not be convicted of mischief 
under s 427 of the Penal Code.— -Shakur 
Mahomed v. Chunder Mohun Shah, 2i 
W. R. 38. ^Kemp and Glover, JJ, Jan. 
28, i874> 

Defendants were convicted of commit¬ 
ting mischief under the following circum- 
stancL'.. During certain seasons oFthe year 
they received water through a certain sluice 
for the irrigation of their lands. At another 
season the sluice was closed, and the water 
allowed to flow to the lands of other cultiva¬ 
tors The arrangement w'as prescribed by 
the Revenue Authorities, and the defendants 
violated it by opening their sluice during 
the seasons prescribed for the irrigation of 
the lands of the other cultivators Held by 
the High Court that the conviction could 
not bo sustained; that there had been no de¬ 
struction of property, or diminution in the 
value or utility of property by defendants, 
Within the definition in s. 425 of the Penal 
Code.— Pro., Nov. 12, 1874,7 Mad. H. C. R. 
Ap. 39- 

A FEKSON commits mischief if he cuts trees 
on land which he claims, but of which pos¬ 
session after an execution-sale has been legally 
made over to another person, without any 
objection or formal intervention on his part« 
—SONAI Sard\r V. Bhuktar Saroar, 25 
W. R. 46. [Kemp and Glover, JJ. May 
12. 1876.] 

Where an accused person had, at ^e 
instance of the Magistrate lyho had come 
across him while out walking one mOTnii^, 
been placed on his defence for mischief, and 
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sammariljr tried and sentenced to two months’ 
rigorous imprisonment ] and the Magistrate 
had, by a letter to the Registrar of the High 
Court, furnished the explanation that the ac- 
cuaed had, while extending a garden, and 
laying the foundation of a house, encroached 
on the inner slope of a river embankment, 
and thereby endangered the safety of the 
whole station, held, firstly, that, in order to 
justify a conviction for the offence of mis¬ 
chief, it must appear that the accused person 
had done a particular act with intent,to cause, 
or knowing it to be likely to cause, wrongful 
loss ; and that, as the house and garden on 
which the accused was engaged would be the 
first to be swept away in the event of the 
dreaded breach in the bund and consequent 
irruption of the river, such guilty knowledge 
or intent could not reasonably be inferred on 
his part; and, secondly, that in a case of this 
kind, where Government had been made 
prosecutor, but no complaint had been of¬ 
fered to the Magistrate, who had acted on 
his own impulse, the Magistrate had erred 
seriously in dealing with the case summarily, 
and sentencing off the accused to imprison¬ 
ment.—Is THE M.VTTEfi OF FkAS NaTH 
Shah A and Ro.manath Bankrje«, 25 W. 
R> [Jackson and McDonell, JJ. June 
6, 1876 j 

The accused, A, C, and another, members 
of the Municipal Committee of Jalapur, per¬ 
mitted a tree within municipal limits to be 
Cut for a public purpose against the order 
of the Municipal Committee ns a body 
Held that accused had not committed the 
offence of mischief as defined in s. 425.-^ 
Amir Chand t*. CRO\^^^ Fanj. Rec,. No. 9 
of 1878. 

If a person enters on land in the posses¬ 
sion of another in the exercise of a homi-fiiie 
claim of right, and without any intention to 
intimidate, insult, or annoy such other per¬ 
son) or to commit an offence, when, though 
he may have no right to the land, he cannot 
be convicted of criminal trespass. So also, 
if a person deals injuriously with property 
in the bond~fide belief that it is his own, he 
cannot be convicted of mischief. The mere 
assertion, however, in ^uch rases of a claim 
of right is not in itself a sufficient answer to 
charges of criminal trespass and mischief. 

It is the duty of the Criminal Court to deter¬ 
mine what was the intention of the alleged 
offender; and, if it arrives at the conclusion 
that he was not acting in the exercise of a 
hond-jide claim of right, then it cannot refuse 
to convict the offender assuming that the 
other facts are established which constitute 
the offence. Where a person committed a 
truths with the intention of committing 
mischief, thereby committing rriininal tres- 


pass, and at the same time committed mis¬ 
chief, held that such person could not, under 
cl. 3 of s. 454 of Act X. of 1B73 receive a 
punishment more severe than might have 
been awarded for either of such offences. 
The provisions of that law do not, in such a 
rase, prohibit the Court from passing sen¬ 
tence in respect of each offence established. 
— Empress v. Budh Sin'uh, I L. R., 2 All. 
101 i^Turner, J, Jaii. 24, 1879.] 

The destruction of a document evidencing 
an agreement void for immorality may con¬ 
stitute the offence of mischief within the 
the meaning of s. 426 of the Penal Code.—* 
Rbg. V. VvAPUKi, I. L. R., 5 Mad. 401. 
[Kernan and Muttusami Ayyar, JJ, July 
II, 18S2.’ 

The owner of an animal who buries it 
nftei its death is not guilty of mischief or 
any other oKcnce, although he does so with 
the express object of preventing the Mahars 
of the village from taking its skm according 
to the custom ot the country.—Q uebn<Em- 
PRESS r. Gobinda Punja, 1 . 1 - R., 8 Bom. 
2'JS. [West and Nanabhai Haridas, JJ. 
Jan. 31, 1S84 j 

Where complainant had, for the purpose 
of removal, placed certain goods upon a cart, 
and accused came and unyoked the bullocks, 
and turned the goods off the cart on to the 
road, and complainant thereupon went away 
:i1 once, leaving them there, held that, under 
these rircumsiauces, a conviction under s, 
341 of the Th n.'il Code could not be sustain¬ 
ed . hut that there was sm h “ mischief " as to 
bring the offence within s. 425. Held also 
that 3. ^25 does not nece.ssarily contemplate 
damage of a destructive character. It re- 
qinre.s merely that there should be an inva¬ 
sion of right and diminution of the value of 
one's property, c.aus»?d by that invasion of 
nglii. which must have been contemplated 
by the dutr of it when he did it.— -In re 
Jroi.hSHWAR D\SS. jUGGESHWAK D.ASS V. 
Kuw.\sh Chl'ndkr Chatterjee, I. L. R,, 
i 3 Cal 55. ! Garth, C J-. and Prinsep, Wil¬ 
son, Field, and O'Kinealy, JJ. Sep. 4,1885.} 

The damage contemplated In s. 425 of 
the Penal Code need not ncre8S.lirily consist 
in the infringement of an existing, present, 
and complete right, but it may be caused b y 
an art done nojv with the intention of ddfoat-' 
ing and rendering infructiious a right about 
to come into existence. Any person who 
contracts to purchase property, and pays in 
a portion of the purchaM-moncyi has such an 
interest in that property, ahhough his title 
may not be complete, or his right final and 
conclusive, that the destruction of such pro* 
perty may cause to him wrongful loss or 
damage within the meaning of s. 425.— 
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li Cal. 6Qo. [Wilson and Porter, JJ. 
A^il 14, 1886.3 

Pish in a public river cannot be said to be 
property in the possession of the person who 
may have the fishery right, and the infringe- 
ment of the right is not theft under s. 378 
of the Penal Code. The accused were charg¬ 
ed with unlawfully taking fish along with 
some eleven others in a public river, the right 
of fishing in which had been let out by the 
Government to the complainant, and the 
lower Court, among other offences, convicted 
them of theft, criminal misappropriation, 
mischief, rriminaJ trespass, and unlawful as¬ 
sembly. Held that the conviction was wrong, 
and that no offence had been committed.— 
Bhaoihau Dome v. Abar Dome, I. L. R., 
15 Cal. 388. rNorris and Ghose, JJ. Jan. 
1888.] 

Av accused person was con\'jcted under s. 
457 of the Penal Code of house-breaking 
by night in order to commit an offence (mis¬ 
chief and assault), and also under ss. 426 and 
352 fur the offences of mischief and assault, 
and punished separately for each offence 
These offences formed parts of one transac^ 
tion. Held that the sentences were legal.— 
Queen-Empress v. Niricimn, 1 . L. R., 12 
Mad 36. [Kernan and Muttusami Ayynr. 
jj. April 17. 1888.] 

P M was convicted by a .Magistrate under 
5 496 of the Pena) Code on a charge of mis¬ 
chief by tearing up a promissory note for 
Rs. 20, Held that the offence charged fell 
under s. 477 of the Penal Code, and was 
therefore triable by aSessionii Court only.— 
In re Maol^rai, I. L R., 12 Mad. 54 , Wil' 

kioson and Shephard. JJ. Sep. 11, 18^ ] 

The words “any person in possession " in 
s, 441 of the Penal Code do not mean only 
“a complainant in possession." Certain per¬ 
sons were prosecuted under ss. 426 and 447 
of the Penal Code (Act XLV. of i860) for 
committing mischief and criminal trespass 
by entering upon a certain field which was 
in the possession of the complainant's tenants, 
and d^^oylng the seed sown therein. The 


[SlC.w^J||U^ 

defence raised iwaa aUU; it was afeoco** 
tended on behalf of the accused that the field 
belonged to one of them, and that the com¬ 
plainant had no title whatever to it. The 
Magistrate, who tried the case, declined to 
go into the question of title; he found that 
the compUinant’s tenants were in possession 
of the field; and, disbelieving the evidence of 
alidi, he convicted the accu^, and sentenc¬ 
ed tbem to fine. On application in reviskm 
to the High Court it was urged (inter oHd) 
that the complainant, not being the person 
in possession, could not legally institute the 
criminal proceedings, and that, therefore, the 
conviction was bad. Held that, lookiog to 
the nature of the false defence set up by the 
accused, this was not a case for interfmnee 
in revision, as to do so would encourage per¬ 
jury. Held also that the words '* any person 
in possession" in s. 441 of the Penal Code 
do not mean only “ a complainant in posses¬ 
sion,'' there being no authority for taking the 
offence^ of mischief and criminal trespass 
out of the general rule which allows any per¬ 
son to complain of a criminal act. Reference 
\n the case of AWtiuiufA Hag Chorndhry (9 
Cal. W. R. Cr. R. 1), Chandi Petihad v. 
Evans fl L. R . 22 Cai. 123), hmar v. Sited 
(8 B. R. App. 62), and In re Ganesh Sathe 
1 1 . L. R . 13 Bom. 600), referred to.— Ihpsra* 
TKix V Kf.shavlal, I. L. R., 21 Bom. 536. 
[Jardme and Ranade. JJ, Jan. 20, 1896.] 

CeRT.\iN Hindus, present at a caste dinner, 
had sal down to partake of the food which 
had been served to them, when certain other 
members of the caste came, and, after telling 
those who were seated to move to another 
place, which they refu>ed to do, threw down 
a shoe amongst the men who were seated. 
The persons who threw the shoe were con¬ 
victed of mischief, on the ground as their Ac¬ 
tion had polluted the food, and had, from a 
Hindu religious point of view, rendered it 
unfit to be eaten. On reference by the Ses¬ 
sions Judge it was held that this conviction 
was wrong; neither could the accused be 
convicted under s. 298 or under s, 504 of the 
Indian Penal Code on the facts found.—K ing- 
Emperor v. Mon L.kl, J. E. R., 24 AIL 
155. [Blair. J. Nov. 15, 1901,] 


427« Whoever, commits mischief, and thereby causes loss or damage to 
Miichiefj cauring damage ^he amount of fifty rupccs OT upwards, shall be 
to ttoEmovnt uf fiuy rupees, punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 


HousE-TRisrASS and mischief not being 
seipaiate offences, but being included in the 
gravir offence of being members of an un- 
tewfol assembly armed with deadly weapons, 
no Mparsto convictions and sentences were 
deemed to be requlsite.-^QusBN v. Sureoop 


Napit, 3 W.R. 54 
JJ. luly 15, i86s j 
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The defendants were convicted of mischief 
under s. 427 of the Penal Code for gtaitiig 
their rattle upon waste lands without payment 
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of oKtmn capHation-fec^ to which the pro¬ 
secutor was entitled. Held that there was 
no evidence that the defendants caused mis¬ 
chief.— Pro., July 22, 1870, 5 Mad. H. C. R. 
Ap. 29. 


Thb mere fact of allowiag cattle lo stray, 
whereby damage is caused to the coinplaia- 
ant, affords no evidence to suppat a convic¬ 
tion on the charge of mischia.—Ptto,, Nov, 
to, 1871 ; 6 Mad. H. C. R. Ap, 3d. 



GognicaUe. 
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■ellable. 


Noteomp. 


428. Whoever commits mischief by killings, poisoning, maiming, or ren- 
Mischief by killing or dering useless any animal or animals of the value of 
maiming animal of the value ten rupees or upwards, shall be punished with irnpri* 
of ten rupees. sonment of either description for a term which may 

extend to two years, or with fine, or with both. 


Ct« of See.. 
PM0 * Mu., 
or Jfaf« or i8t 
or tnd class. 
Cognisable. 
Waiwit. 
Bailable. 

Not oomp. 


429. Whoever commits mischief by killing, poisoning, maiming, or render- 
f u I ir ing useless any elephant, camel, horse, mule, buffalo, 

Mischief by killing or maim- ,0, ' l . 1 .u i .u c 

ing cattle, &c., of any value, bull, COW, or OX, whatever may be the value thereof, 

or any animal of the value of or any other animal of the value of fifty rapeea or 
fihyrupees. upw'ards, shall be punished with imprisonment of 

either description for a term which may extend to five years, or with fine, or with 
both. 


Separate convictions and sentences under 
ss. 429 and 379. and under ss. 457 and 380 
of the Penal Code, were set aside, and the 
convictions under s. 429, in the former case, 
and under s. 457 m the latter, allowed to 
stand. — Qi'ken v. Sahkae, 8 W. R. 31 
[Jackson and Hobhouse. Jj. July i, 18117.'; 

A BULL dedicated to an idol, and allowed 
to roam at large. not /cru besti, and there¬ 
fore ecA nullius, but pnniti racie, the trustee 
of the temple, where the idol is worshipped, 
has the rights and liabilities aLtaching to its 
ownership.— Queen-Empress v N \li I 


L. R., I [ Mad. 145. 'Miittusami Ayyar and 
Brandt, JJ. Sep. 13, 1887.] 

THEwords “biill" and "cow," ins.4290! 
the Penal Code, include the young of those 
animals. The section specifies the more 
valuable of the domestic animals, without any 
regard to age, but in respect of other kind.s 
ot the animals nut so .specified, the section 
would not apply, unless the particular animal 
in qiiestion was shown to be of the value of 
fifty rupees or upwanls.— HARi Mandlb », 
jAhMK. 1 1.. R , 22 Cal.457. [Norris and 
Bevirley, J|. I-Vb 14, 1^5 , 


Ditto, 480. Whoever commits mischief by doing any act which causes, or which 

Mischief by in jury to works he knows to bc likely to cau.se, a diminution of the 
of irrigaiinn, or by wrong- supply of waicr tor agricultural purposes, or for food 
faiiy diverting water. qj. human beings, Of for animals which are 

property, or for cleanliness, or for carrying on any manufacture, stiall be 
punished with imprisonment of either description for a term which may extend 
to five years, or with fine, or with both. 


Held by the majority of a Full Bench 
(Innes, J., dissenting) that it is not part of 
the definition of the offence of causing a di^ 
minution of water-supply for agricultural 
purposes that the act of the accused should 
be a mere wanton act of waste It is suffi¬ 
cient that the act is done without any show 
of right— Ram AKKi SUN a Chetti «. Pala- 
NYANoi Kudambar, 1 . L. K., 1 Mad 262. 
[Morgan, C.J., and Holloway, Innes, Ker- 
nan, and Kindersley, JJ. Nov. 24, 1876.J 
Followed in Que^n‘EinprfiEs v. Jaggannatii 
Bkiiajt Bkave. I. L. R., 10 Bom. 183, 
infra. 


Where, upon the evidence, it appeared 
that the complainant was the exclusive owner 
of a water-course, and that the aocuaed had 
no sort of right to assert any claim to it, the 
causing of a diminution <» the supply of 
water by the accused, even though In the as¬ 
sertion of a right was held to be only an ad¬ 
ditional wrong, and to constitute mischief 
within the meaning of s. 430 of the Penal 
("ode. Ram Krishna Cketti v. Palanyandi 
Kudambar ( 1 . L R., 1 Mad. 26a) folkn^.<— 
Quepn-Empkess o. Jaggannath Brikaji 
Bhave, ]. L K., 10 Bom. 183. [Birdwomi 
and Wedderbum, JJ. Oct. 29, t&sO 
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481 


) Whoever commits mischief by domg any act which renders^ m 

by injury to pub- which be knows to be likelv to render, any pubhic wKiMtii 

__. •____.1_t ormddaM* 


^ Mischief , 

4 ic road, bridge, river, or 
chaanel. 


road, bridge, navigable river, or navigable clmnneli Si^BteSc!.* 
natural or artificial, impassable or less safe for travel* 
ling or conveying property, shall be punished with imprisonment of either de* nS!o^. 
scription for a term which may extend to five years, or with fine, or with both. 


482. Whoever commits mischief by doing any act which causes, or which 
Msch(efb • • ^ he knows to be likely to cause, an inundation or an 

dation or obscru^'lon m pub^ obstruction lo any public drainage attended with 
fic druiiMge attended with injury or damage, shall be punished with imprison- 
ment of either description for a term which may ex¬ 
tend to five years, or with fine, or with both. 


Ditip. 


488, Whoever commits mischief by destroying or moving any light-house cuoTSm. 

MiKhief by destroying, light used as a Ka mark, or any sea-mark, SasSS£^ 

moviDg, or reoderiug le»s or buoy or other thing placed as a guide for naviga* gaiUMc. 

^ iight-housc or sea* tors, Of by any act which renders any such light- 
‘ house, sea-mark, buoy, or other such thing as afore¬ 

said, less useful as a guide for navigators, shall be punished with imprisonment 
of either description for a term which may extend to seven years, or with fine 
or with both. 


484 


Whoever commits mischief by destroying Or moving any land-mark Pw. 
by desiroyiiig or fixed by the authority of a public servant, or by any 


Mibcksel 

moving, &c.', a land-mark 
fixed by public authority. 


_ tiit 
- .rifio data. 

act which renders such land-mark less useful as such, 
sliall be punished with imprisonment of either des* 

Not coop. 


criptioa for a term which may extend to one year, or with fine, or with both. 


485. Whoever commits mischief by fire or any explosive substance, intend- Ct. oc Sci. 

Mischief by fire or explo- ing to cause, or knowing it to be likely that he will 
sivc substance with intent to thereby cause, damage to any property to the amount Bailafaie* 
^!!*h to amount of hundred rupees or upwards, “ or (where the 

agrrcttitvral produce) ten property is agricultural produce) ten rupees or up- 
rupess* wards,'** shall be punished with imprisonment of 

eidier description for a term which may extend lo seven years, and shall also be 
liable to fine. 


Every person, whether within or without 435 of the Penal Code, shall forthwith give 
the Presidency-towns, aware of the rommis- information to the nearest Magistrate or 
sion of, or of the intention of any other per- police-officer of such commission or intention, 
son to commit, any offence punishable under — Crim- Pro. Code (Act V. of 1898), s. 44. 


486. Whoever commits mischief by fire or any explosive substance, intend- ct. of Sn. 
Miicbid by firo or explo- ‘"g to Cause, or knowing it to be likely that he will 
Hvnsubatence with intent to thereby cause, the destruction of any buildii^ whicb NAhSkUa, 
dttdroy botiae, &c. js ordinarily used as a place of worship, or as aNstoMBp. 

human dwelling, or as a place for the custody of property, shall be pimisbed 


* In s. 435 the words quoted have been inicrted by the Indian Penal Code Amstid- 
inAit Act (Vili, of 188a), s. 10. 


[ 599 ) 



Ct. oi Sen. 
CognieiMe. 
IVtttant. 
Not tollable. 
Not comp. 


Ditto. 


Ditto. 


Ditto. 
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with traDsporlation for life, or with impriflonment of either descriptkm for a 
teriB which may extend to ten years, and shall also be liable to fine. 


Evkiy person, whether within or without 
the Presiwncy-towns, aware ok the commis* 
sion of, or of the intention of any other per¬ 
son to commit, any offence punishable under 
s. 436 of the Penal Code, shall forthwith give 
information to the nearest Magistrate or 
police-oiBoer of such commission or intention. 
— CniM. Pro. Cods (Act V. of i8g8), s. 44. 

In a case of mischief l^Jirewith intent to 
cause the destruction of a dwelling-house, 
the charge should lay the .intent as an intent 
to cause the destruction, not of a house sim¬ 
ply, but of a house used as a human dwell¬ 
ing.— Quern v. Durbaroo Polib, 8 W, R. 
3a [Hobhouse, J. June 29, 1S67 ] 

Held by Glover, J., that incendiarism 
having, on several occasions occurred in a 
village, produced by a ball of rag with a 
piece of burning charcoal w'ithin it, and the 
prisoner one evening being discovered tu 
nave a ball of that description concealed \n 


his dhoti, which contained burning chRrooBli 
he is, under s. 511, guWty oS an attempt to 
commit mischief by fire. The poSbesMon of 
the instrumenttocommitmischin by fire, and 
the going about of the person with it, are 
sufficient to raise a presumption that he in* 
tended to commit the act, and had already 
begun to move towards the execution. These 
facts are sufficient to constitute an attempt. 
Held by Mitter, j., that the possession of ■ 
fire-ball and moving about with it cannot 
support a conviction under ss. 436 and 511. 
These facts are not sufficiently indicative of 
an intention to de.stToy a building used for 
human dwelling To constitute an offence 
under .s. 511, it is not only necessary that the 
prisoner should have done an overt act to¬ 
wards the commission of the offence, but 
that the act itself should have been done In 
the attempt to commit it —QuBEN v, Doyal 
Bawki, 3 U. L R. A. Cr. 55, [Glover and 
Witter, j'j. Sep, 1. 1869.] 


437 . Whoever commits mischief to any decked vessel, or any vessel of a 

Mischief with intent to dek’- tons or upwards, intending to des- 

troy or make unsafe a decked trov OF render unsafe, OF knowing ii to be likely that 
ves^l or one of 20 tuns he Will thereby destroy or render unsafe, that vessel, 
**"”*"■ shall be punished with imprisonment of either des¬ 

cription for a term which may extend to ten years, and shall also be liable 
to line. 


488. Whoever commits, or attempts to commit, by fire or any erosive 
Punishment frr the mis- Substance, suoh mischief as is described in tte last 
ckueC bribed in sectuin 437 , preceding ficction, shall be punished with tcacisporta- 
committed by fire or explosive tion for life, or with imprisonment of either dacfip- 
subfitance. ^ which may extend to ten years, and 

shall also be liable to fine. 

439. Whoever intentionally runs any vessel aground or ashore, intending 
PunishmeDt for intention- Commit theft of any property contained therein, or 

allyronniDgyesseiagroundcr to dishonestly misappropriate any such property^ or 
commit with intent that such theft or misappropriation of pro- 
’ ' perty may be committed, shall be punished with 

imprisonment of either description for a term which may extend to ton years, 
and shall also be liable to fine. 

440. Whoever commits mischief, having made preparation for causing to 
Mischief committed after any person death, or hurt, or wrongful restraint, or 

hurt causing fear of death, or of hurt, or of wrongful restraint, 
shall be punished with imprisonment of either des- 
cripnon for a term which may extend to five years, and shall also be Uidiie 
to fine. 
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[Sac. 


Of Crimnai Trespass.* 


441.t Whoever enters into or upon property in the possession of another 
^ with intent to commit an offence, or to mtimidatei 

insult, or annoy any person in possession of such 
property, 


or, having lawfully entered into or upon such properly, unlawfully remains 
there with intent thereby to intimidate, insult, or annoy any such person, or with 
iment to commit an offence, 

is said to commit “ criminal trespass.” 


1m this section the word ** offence " has the 
same meaning when the thing punishable 
under the special or local law is punishable 
under such law with imprisonment for a term 
ol six Dionths or upwards, whether with or 
without fine.—S. 40, Penal Code. 

A PEKSON who forcibly enters upon pro¬ 
perty in the possessum of another, and erects 
a building thereon, or does any other act with 
intent to annoy the person so in possession, 
is guilty of criminal trespass within the mean¬ 
ing of s 441 of the Penal Code without re¬ 
ference to the question in whom the title to 
the land may ultimately be found.^Q ueen 
V. Ram Dyal Mondt.e. 7 W. R. 28. Kemp 
and Markby, JJ. Feb 4, 1867 ] 

In order to convict of (Timiiial trespass 
under s. 441 of the Penal Code, it must be 
proved that the property was in the posses¬ 
sion of the prosecutor, and that the entry was 
made with intent to "commit an offence, or 
to intimidate, insult, or annoy any person in 
possession of the property.’ —^rt tc Kali- 
Nath Nau Ckowdhry»9 W. R. i. ^_Kemp 


and Mitter, JJ. Dec. 21,1867.] Referred to 
in Imppratrix v. Keshavlal, 1 . L. R., 21 Bom. 
536, infra. 

Whkke the accused secretly entered an 
exhibition building without having purchased 
a ticket, and was there apprehended, it was 
held that such act did not amount to the of¬ 
fence of cheating under s 415 of the Penal 
Code. Such entry, when unaccompanied by 
any of the intents specihed in s. 441 of the 
Penal Code, does not amount to criminal tres¬ 
pass or any ocher offence.— Reo. v. Mehek- 
\A.Nji Bajanjt, 6 Bom H. C. R. 6. [Tuck¬ 
er and Warden, JJ. Feb. 11, 1869.] 

Held by Jackson, J. (setting aside the or¬ 
der of the Magistrate. Markby, J, dissent¬ 
ing) that a Magistrate ought not to decline 
to go into a ra.se of criminal trespass under 
s. 441 of the Penal Code, because the com¬ 
plainant did not make out his title to the 
land ; the offence may be committed in re¬ 
spect of property in a person's possession, 
even though such possession may not have 
originated in right.— Qceen v. Surwan 


* As to the application of ss. 441 and 445 to offences under special or local laws, 
sec s. 40, wAre. 

All persons are bound to give information of offences punishable under as. 449, 450, 
and 456 to 46o.^Set the new Code of Criminal Procedure (Act V. of 1698), s. 44. 

Village-headmen. &c., to give Information of offences under ss. 449, 450, and 457 to 
460 ^—the new Code of Crimisal Procedure (Act V. of 1898), s. 45. 

Offences punishable under ss. 447 and 448 are compoundab/e.—See iM, s. 345, As 
to atage of proceedings at which no composition is allowable without the leave of the 
Court, see iMd sub s. (5). 

As to whipping for offences defined in ss. 443-446, see the Whipping Act (Vl, uf 
1864)1» 3 » 4 i 

As to whipping for offences punishable under ss. 448-460 in the Punjab Frootiw 
Dhtricts and Baluchistan, see the Punjab Frontier Crimes Regulation (IV. of 1887), 
a« 8; for offences punishable under ss. 455, 458, 459, 460 in Upper Biirma, see the Upper 
Burma Laws Act (XIll. of 1898), s. 4 (3) (6) and ^h. 11 . 

As to punishment for offences under ss. 448-460, enquired into bj a Council d 
Btderi In a Punjab Frontier District or in Baluchistan, see the Punjab Frontier Crfmcs 
Rcgtthitlou (IV. of 1887), s. 14. 

f In s. 441 the word offence" has the same meaning when the thing punishable 
under the special or local lawns defined in ss. 41 and 4a is punishable under such law, 
wfBi imprUonmeot for a term of six months or upwards, wh^her with or without fine^--* 
Sio s. 40^ supra. 
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SiNCrri, II W. K. II. ijatcluon and Markby. 
JJ. Keb. 17, 1869.J 

It is essential to a conviction for criminal 
trespass under s. 441 of the Penal Code that 
there should be the intent to commit an of- 
fence^ or to intimidatei insult, or annoy any 
son.—Q uekm V, Chookamom[ Sant, 14 
R. 35. rjackson and Mitter, JJ. July 30. 
1870.] 

Thb accused were convicted of criminal 
tri^pass under s. 441 of the Pena] Code for 
driving their carts across an open green in 
violation of an order Issued by the Munict- 
paJ Commissioners. J/eid that there was 
nothing to show that the Municipal Com¬ 
missioners had authority to issue such an 
order^ and that the breach of it was not cri¬ 
minally punishable.— Pro., Oct. aS, 1870, 5 
Mad. H. C. R. Ap. 38./ 

Accusho was ejman uf cutiipiainanc's fa¬ 
mily. Complainant obtained a decree setting 
aside an alienation made by accused, in exe¬ 
cution, complainant obtained possession from 
the alienee. The accused entered on this land. 
//eid that he had not committed the offence 
of criminal trespass.^P ko., Feb 10, 1871. 6 
Mad. H. C. R. Ap., 19. 

An intention to intimidate, insult, or annoy 
any person in possession of a hou.se, does not 
mean to Insult or annoy any person in <xm- 
structive but in actual possession of the pre¬ 
mises.—U hur ClItNDER KiIKMOK.’\R 1*. SeE- 
TOL Dass Mittek. 17 W. R. 47, 8 B. L R. 
Ap. 62. [Couch, C.J., and Ainslic, J. April 
6, 1873 j Referred to in Jwperatrix v. 
Keshavlal^ I. L. R., 3 i Bom 536, infra. 

To bring an act of trespass within the 
meaning of the Penal Code, s. 441, the^ntry 
upon the Imnd must be with the intent to an¬ 
noy, which means imitk the purpose of an- 
uoying the person in pos-session.—I n the 
Matter of Smib Nath Banerjrb, 24 W. 
R. 58. [Phear and Lawford. JJ. Oct. 1, 

1875.3 

A PERSON plying a boat for hire at a dis¬ 
tance of three miles from a public ferry can¬ 
not be said, with reference to such ferry, to 
commit criminal trespa.ss ' within the mean¬ 
ing olthat term in s. 441 of the Penal Code. 
U, when directed by the order of a public 
servant, duly promulgated to him, to absUin 
from plying a boat for hire at or in the im- 
m^iale vicinity of a public fen^, a person 
disobeys such direction, he renders himself 
liable to punishment under the Penal Code. 
—MUTffRA V, JAWAHIR, J, L. R., | All. 537. 
^Spankic, J. Dec, 15, i877._, 

Entry into a local fund market with intent 
to evade payment of market dues is nut cri- 
mloal trespass.—R bc.. v. Varthappa, I. L. 


R., 5 Mad. 382, [Mattusaml Ayyar and 
Tarrant, JJ, Aug. 39, l 883 .] 

When a stranger, uninvited and without 
any right to be there, effects an entry in the 
middle of the night into the sleeping apart¬ 
ment of a woman, a member of a respectable 
household, and, when an attempt is made to 
capture him, uses great violence in hta efforts 
to make good his escape, a Court should pre¬ 
sume that the ent^ was made with an intent 
such as is provided for by s, 441 of the Penal 
Code. An accused person in the middle of 
the night effected an entry into a house oc¬ 
cupied by two widows, members of a respect¬ 
able family. On an alarm being given, and 
an attempt made tg capture him, he made use 
of great violence, and effected his escape. 
Upon these fact.s he was charged with offences 
under ss. 456 and 323 of the Penal Code. 
The defence set up wasfan eUihi, which was 
disbelieved by both the lower Courts. Neither 
Court found specifically what was the inten¬ 
tion #ith which the accused entered the house, 
but it was suggested that it was probably 
for the purpose of prosecuting an intrigue 
with one of the women. There was no evi¬ 
dence that he had been invited by her to go 
there. The lower Courts convicted the ac¬ 
cused under s. 456. It was contended that, 
as the prosecution had failed to prove that 
the entry was made with intent to commit 
any offence, the conviction was illegaJ. Held 
that, under the ctrrumstances of the case, the 
Court ought to presume that the entry was 
effected with such intent as is provided for by 
s. 441, and that the conviction should be up¬ 
held .—fn re Koilash Chandr.\ Chakra- 
BARTv ; Koilash Chandra Chakrabarty v. 
Thb Queen-Empress. I. L. R., 16 Cal. 657. 
Prinsep and Hill. JJ. May 20, 1889} 

C, A kate-pavbr in a municipality, who bad 
hied a petition against an assessment which, 
in his absence, had been dismissed, entered a 
room where a Committee of the Municjpa) 
Commissioners were seated, hearing and de¬ 
ciding petitions in assessment matters, o^n- 
.sibly with the object of presenting a |;^ition 
for the revision of his assessment, The 
Chairman of the Committee ordered him to 
leave the rooms, and on his refusal to do so he 
was turned out. Outside the room in the 
verandah, he addressed the crowd, combin¬ 
ing that no justice was to be obtidned irom 
the Committee. C was mosecuted on these 
facts at the instance of the ChairtMH of the 
Committee, and convicted of house-tfespass 
under s. 448 of the Penal Code. that 

the conviction was wrong, and that no offence 
had been committed. The pfosecutlon was 
bound to prove, in order to support a con¬ 
viction of m charge under s. 441 or 4^ ihal 
the property trespassed upon was et tke time 
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m the ^ssetsioti of a complainant who could 
Goknpound the offence under e. ^5 of the 
Code of Criminal Procedure, and the com¬ 
plainant bad failed to prove that the rooin 
was in bis posaession, and had, in fact, shown 
that he was merely sitting in it with other 
persons at the invitation and with the consent 
of the person, whoever he might be, who had 
the immediate right to such possession. Held, 
further, that, even if the complainant could 
be held to be in possession of the room, there 
was no evidence of any intent to commit 
an offence, or to intimidate, insult, or annoy 
any person, it appearing that the object of the 
accused in going into and remaining in the 
room was to endeavour to induce tne com¬ 
plainant and his colleagues to reconsider their 
decision, the verbal insult on which the con¬ 
viction was based having been uttered after 
C had left the room-— Chakdi Pershad v. 
Evaks, I. L. R., 22 Cal. 12,';. ^^Petheram, 
C.J>, and Beverley, J. Augj^i^, 1894 j Re¬ 
ferred to in Imperairjx v. Kesha^lal, J. L. R. 
-at Bom. 536, infra. 

The accused in the middle of the night 
effected an dhery into a room omipied by 
lour women. On an alarm being given, and 
an attempt made to capture him, he escaped. 
He was charged with an offence under s. 456 
of the Penal Code The defence set up was 
disbelieved by both the lower Courts. Neither 
Court found specifically what w*as the intent 
lion with which the accused entered the room, 
but it was suggested that it was probably for 
the purpose of prosecuting an intrigue with 
one of the women. There was no rvidenre 
chat he had been invited by her to go there. 
The lower Courts convicti'^ the accused un¬ 
der s. 456. It was contended that, as the 
prosecution had failed to prove that the entry 
was made with intent to commit any offence, 
tlie conviction was illegal. Held thtU the 
farts proved were good evidence of an intent 
and of an intrusion on privacy within the 
meaning of s. 509 of the Penal Code, and that 
therefore the intent to commit an offence 
within the meaning of s 441 was mad<* out. 


Balmukand Bam v. Ghansamram (I. L* R«« 
22 Cal. 391) followed.—'P reuanukdo Shaha 
V. Brindabun Chunct, 1 . L. R., 22 Cal. 994. 
[Pigot and Banerjee, JJ. July 22,1895.] 

The words “ any person in possession in 
s. 441 of the Penal Code do not mean only 

a complainant in possession." Certain per¬ 
sons were prosecuted under ss. 426 and 447 
of the Penal Code (Act XLV. of r86o) for 
committing mischief and criminal trespass 
by entering upon a certain field which was in 
the possession of the complainant's tenants, 
and destroying the seed sown therein. The 
defence raised was an alibi; it was also con¬ 
tended on behalf of the accused that the field 
belonged to one of them, and that the com¬ 
plainant had no title whatever to it. The 
Magistrate, who tried the case, declined to 
go into the question of title ; he found that 
the complainant's tenants were in possession 
of the field , and, disbelieving the evidence of 
alibi, he convicted the accused, and sentenced 
them to fine. On application in revision to 
the High Court it was urged {inter aiid) 
that the complainant, not being the person 
in possession, could not legally institute the 
criminal proceedings, and that, therefore, the 
conviction was bad. Held that, looking to 
the nature of the false defence set up by the 
acnised, this was not a case for interference 
in revision, as to do so would encourage 
perjury. Held also that the words any per¬ 
son in possession " in s. 441 of the Penal 
Code do not mean only “a complainant in 
possession," there being no authority for 
talcing the offences of mischief and criminal 
trespass out of the general rule which allows 
any person to complain of a criminal act. 
Btferrnee in the cane of Kalinauth AVrg' 
CKasfdhrv (9 Cat. \V. R. Cr. R. i). Ckindi 
Pershad v. Evans (I. L. R . 23 Cal. i23>, 
Is tear v. Sital 1,8 R. L. R. App. 62), and In 
re Ganesh Sathe ( 1 . L. R.. 13 Bom. 600), re¬ 
ferred to.— Imceratkix V. Kbshavlal, I. L. 
R., 31 Bom. 536. ^Jardine and Ranade, J]. 
Jan. 20. i8g6. 


442. Whoever commitB criminal trespass by entering into or remaining in 
H ir building, tent, or vessel used a» a human dwell* 

ouse- espass. building used as a place for worship, 

or as a place for the custody of property, is said to commit house-trespass.’* 


ExpiatialioH .—^The introduction of any part-of the criminal trespasser’s 
body is entering sufficient to constiLote house-trespass. 


Prisosrk was convicted of house-breaking, Where a person entered into a havalat 
his object being to have sexual intercourse with intent to convey or attempt to conv^ 
with complainant's wife. Held conviction food to an under-trial prisoner, such act on 
vaiy Pro. I Feb. 26. 1875* 8 Mad. H. C. R. his part did not amount to house-trespass 
Ap. 6. within the meaning of s. 442 of the Penal 


r 
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Code, and it was not an act punishable un> 
der s. 45 of the Prisons Act. Fer 'Spankie, 
j.i contra. Ptr Stuart, C.]., that the fact 
that such person had i^n tried for house- 
trespass and acquitted was no bar to his being 
tried subsequently for an offence under s. 45 
of the Prisons Act.— Empress v. Lal\i, 1 . L. 
R., 2 All. 301. [Stuart, C.J., and Spankie 
and Oldfield, JJ. May 16, i§79 j 

Accuseo, with intent to commit theft, en¬ 
tered at night a dalan or entrance-hall, sur¬ 
rounded by a wall in which there were two 
door-ways, but without doors, which was used 
for the custody of property. Held that the 
dalan was a building within the meaning of 
ss. 380 and 442, and that a conviction under 
s- 457 therefore maintainable.^D.\D v. 
Crown, Panj. Rec. No. 10 of 1879. 

A COURT-YARD consisting of a walled en¬ 
closure with four kotahs or chambers opening 
into it, and an outer door or gate leading in¬ 
to a side street, was held by a majority of the 
Court tPlowden, J., dissenting; to be a " build¬ 
ing" within the meaning of s 443 .—Shera 
V. Empress, Panj. Rec. No. 35 of 1879- 

C, A RATE'PAYER in a municipality, who had 
filed a petition against an assessment which, 
in bis absence, had been dismissed, entered a 
room where a Committee of the Municipal 
Commissioners were seated, hearing and de¬ 
riding petitions in assessment matters. o.<!ten- 
sibly with the object of presenting a petition 
far the revision of his assessment. The 
Chairman of the Committee ordered him to 


leave the room, and on hii refusal to do 94 he 
was turned out. Outside the room ki 
verandah, be addressed the crowd,, oompUdo* 
ing that no justice was to be obtained from 
the Committee. C was prosecuted on ^cse 
facts at the instance of the Chairman of the 
Committee, and convicted of house-trespass 
under s. 448 of the Penal Code. Held that 
the conviction was wrong, and that no offence 
had been committed. The prosecution was 
bound to prove, in order to support a convic¬ 
tion of a charge under s. 441 or 442, that the 
property trespassed upon was at the time In 
the possession of a complainant who ootdd 
compound the offence under s. 345 of the 
Code of Criminal Procedure, and the ccun* 
plainant had failed to prove that the room 
was in his possession, and had, in fact, shown 
that he was merely sitting in it with other 
persons at the invitation and with the con¬ 
sent of the person, whoever He might be, who 
had the immediate right to such possession. 
Held, further, that, even if the complainant 
could be held to be in possession td the room, 
there was no evidence uf any intent to com¬ 
mit an offence, or to intimidate, insult, or an¬ 
noy any person, it appearing that the object 
of the accused in going into and remaining 
in the room was to endeavour to induce the 
complainant and his colleagues to reconsider 
their decision, the verbal insult on which ^he 
conviction was based having been uttered 
after C had let! the room.—C handi PershaD 
V. /. L. R., 22 Cal, t2j. rPetheram, 

C.J,, and Beverley, J. Aug. 13. 18$^.] 


448. Whoever commits house-trespass, having taken precautions to 

, 1 ■ ^^ conceal such house-trespass from some person who 

Lurking hou.e.tresp«s. ^ trespasser from 

the building, tent, or vessel which is the subject of the trespass, is said to com¬ 
mit lurking house-trespass." 

444. Whoever commits lurking house-trespass after sunset and before 
sunrise is said to commit lurking house^trespass by 
night." 


Lurking house-trespass by 
night. 

445* A person is said to comjnit “house-breaking," who commits house* 
House-breaktn trespass, if he effects iiis entrance into the house or 

- any part of it in any of the six ways hereinafter 

described; or if, being in. the house or any part of it for the purpose of commit* 
ting an offence, or, having committed an offence therein, he quits the house 
or any part of it in any of such six ways, that is to say:— 

J^irs /,—If he enters or quits through a passage made by himself, or by oaj 
abettor of the house-trespass, in order to the committing of the faou8e*trespasa* 


* In s. 445 the word “offence" denotes a thing punishable under this CodUi or 
unto any special or local law as defined in ss. 41 and 42 of this Code See s. 40 of tlile 
Code, su^a. 
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Smndly ^—If he ^ters or quits through any fusage not intended by aqy 
pefctm other than himself, or an abettor of the ofence, for human entrance; or 
through my passage to which he has obtained access by scaling or climbing 
over any wall or building. * 

Tiirdly.'^li he enters or quits through any passage which he or any 
abettor of die house-trespass has opened, in order to the committing of the 
house-trespass, by any means by which that passage was not intended by the oc¬ 
cupier of the house to be opened. 

Fourthly ,—If he enters or quits by opening any lock in order to the com¬ 
mitting of the house-trespass, or in order to the quitting of the house after 
a bouse-trespass. 

Fifthly ,—If he effects his entrance or departure by using criminal force or 
committing an assault, or by threatening any person widi assault. 

Sixthly ,—^If he enters or quits by any passage which he knows to have 
been fastened against siicii entrance or departure, and to liave been unfastened 
hy himselt or by an abettor of the house trespass. 

Explofiation. —Any out-housj or building occupied with a house, and 
between which and such house tliere is an immediate internal communication, Is 
part of the house within the meaning of this section, 

llluzirationi. 

(a.) A commits house-trespass by making a hole through the wall of Z's house, aad 
putting his hand through the aperture. This is house-bre^ing« 

{b,) A commits house-trespass by creeping into a ship at a port-holj between decks. 
This is house-breaking, 

(c.) A commits house-trespass by entering Z's house through a window. This is 
house-breaking. 

(d.) A commits house-lreispass by entering Z's house through the door, having 
opened a door wlin'h was fastened. This is house-breaking. 

(v) A commits house-trespass by entering Z's house through the door, having 
lifted a latch by putting a wire through a hole in the door. This is house-breaking. 

(/.) A finds the key of Z's house-door which Z had tost, and commits house-trespass 
by entering Z’s house, having opened the door with that key. This is house-breaking. 

(g) Z is standing in his door-way. A forces a passage by knocking Z down, and 
commits house-trespass by entering the house. This is house breaking. 

(A.) Z, the door-keeper of Y, is standing in Y’s door-way. A commits house- 
trespass by entering the house, having deterred Z from opposing him by threatening to 
beat him. This is house-breaking. 


In this section the word “ offence " denotes 
a thing punishable under this Code, or under 
any special or local Jaw as defined in this 
40, Penal Code. 

ErvKCTiNO an entrance into a house at 
night by scaling a wall constitutes house¬ 
breaking by night under s. 445 uf the Penal 
Cede.—UcEaN v, Emoau Allv, 2 W. R. 65. 
^Glover, J. April 24, 1865.] 

Wksn the door of a shop was found broken 
Optiii Md that the conviction should have 
been for house-breaking by night, and not 


simply lurking house-trespass by night.— 
yuEEN V . Kknaram Bousee, 4 W. R. 19. 
^Glover, J. Oct. 35, 1865.] 

When a prisoner convioted of house- 
breaking in order to commit theft'* and of 
" theft,' both offences being portions of one 
continuous criminal act, was sentenced, oa 
the first head of charge, to one year's rigor¬ 
ous imprisonment under .s. 457 of the Penal 
Code, and on the second head of diarge to 
receive twenty stripes under s. 3 of the Whip¬ 
ping Act (VI, of 1864), the separate sentenoes, 
though not illegal, were disapproved of as 
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cofttrvY to the spirit and intentien of the Bum. H. C. K. 83. [Couch, C}«r and 
Whipping Act.—Rso. v. Genu bin Aku, 5 ton, J. Sep. 16, 1868.] *' 

446 . Whoever commits house-breaking after sunset and before suniise 
House-breaking by night. Said to commit ** house*breaking by nigbt» 



Comp. 


447 - Whoever commits criminal trespass shall be punished widi imprison- 
Paoishment for criminal ment of either description for a term wbicb maj 
trespass. extend to three months, or with hne which may 

extend to five hundred rupees, or with boUi. 


The entry by one man on another’s pro¬ 
perty accompanied by the cutting down of 
trees in that property is criminal trespass — 

8 UBEN V. JXENUT BeBEE, I W. R. 46. 
[emp and Glover, JJ. Dec. 21, 1864.] 

The prisoner entered a house for the pur¬ 
pose of committing an assault, and in carry¬ 
ing out that intention caused grievous hurt. 
In convicting and punishing him for the sub¬ 
stantive offence (grievous hurt), held that it 
was not necessary to pass a separate sentence 
for the offence of house-trespass. — Quken 
V . Bassoo Rann'ah, 2 W. R 29* .Kemp 
and Glover, JJ. Jan. 30, 1865 ] 

Where a constable and others enter a 
house and apprehend certain persons as gam¬ 
blers, and afterwards release them on pay¬ 
ment of a sum of money by the latter, the c^- 
fence committed is not house-trespass and 
extortion, but taking a bribe as regards the 
constable, and abetment of that offence as re¬ 
gards the others.— Govt. v. Mahoued Hos- 
SBIN, 5 W. R. 49. [Norman and Campbell, 
JJ. Mar 5, 1866.: 

The order of the Magistrate directing the 
prisoner, on the expiration of his sentence 
for the offence of criminal trespass, to exe¬ 
cute a personal recogni2ance to keep the 
peace, was imheld as legal and necessary.— 
Queen v. Grnddo Khar, 7 W. R. 14 
[Kemp and Qlover, JJ. Jan. 21, 1867.] 
tinguished in Subal Chunder Dey v. Ram 
Kanai Sanyasi^ I. L. R., 25 Cal. 628, infra. 

Held by Jackson, J. (setting aside the 
order of the Magistrate, Markby, J , dissent- 
ing), that a Magistrate ought not to decline 
to go into a case of criminal trespass under 
s. 441 of the Penal Code, because the com¬ 
plainant did not make out his title to the 
land: the offence may be committed in re¬ 
spect of property in a person's pos.session, 
even though such possession may not have 
originated in right. — Queen v. Surwan 
SiMGH, 11 W. R. 11. [Jackson and Markby, 
]]. Feb. 17, 18^.] 

Whrre the trespass (if any) was not com¬ 
mitted with the intent to commit an offence, 
or to intimidate, insult, or annoy the person 


in possession, but in the bond-fide asaertion 
of a claim of title, this does not amqunt to 
criminal trespass. Queen ON THE prosecu¬ 
tion OF Gokul Chund V. Sblth Roshun 
I.AL, 2 N.-W. P. 82. [Turner and'^Spankie, 
JJ. Feb, 11, 1870.J 

The defendant was convicted under s. 447 
of the Penal Code for cultivating village 
waste land which he had been ordered by 
Subordinate Collector to refrain from cilUi- 
vating. The High Court upheld the convic- 
non.—P ko., Feb. 15. 1870, 5 Mad, H. C. R. 
Ap 17. 

The accused were convicted of criminal 
trespass under s. 443 of the Penal Code for 
driving their carts across an open green in 
violation of an order issued by the Municipal 
Commissioners. Held that there was nothing 
to show that the Municipal Commissioners 
had authority to issue such an order, and that 
the* breach of it was not criminally punish- 
able.--PKO., Oct. 28, 1870, 5 Mad, H. C. R. 
Ap. 38. 

To bring a case under the definition of 
trespass in s 441 of the Penal Code^ the entry 
must be made with the intent to Commit an 
offence, or to intimidate, insult, or annoy. 
One member of a joint family commits no 
trespass by entering the houBO which forms 
the joint property, but he is guilty of that of¬ 
fence when he enters the room ordinarily oc¬ 
cupied by another member of the family.-* 
Prankristo Chunder t . Bissonath Chun* 
HER, 15 W. R. 6; 6 B. I. R. Ap. 80. [Nor¬ 
man, Offg. C.J., and Loch, J. Jaa at, 
1871.] 

Drkendant wa.s convicted of criminal tres¬ 
pass for having enclosed and commenced to 
cultivate a portion of a burial-ground. Held 
that the conviction «as right. The person 
(corporate) in possession of the burial-ground 
is the portion of the public entitled to use 
the burial-ground, ard the act of ploughing 
up the burial-ground was evidence of intent 
to annoy suoi person, ‘the defendant not 
being one of the portion ol the public enti¬ 
tled to its use.^^o., Mar. af8,1871, 6 Mad. 
H C. R. Ap 25. 
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was convicted of criminal 
for indvding in his own land a por- 
tiM ^ B public fbotpath. Held that, as the 
puiblic generally were entitled to the use of 
the footpath*, there was no illegal entry by the 
defendant on. property in the possession of 
another with intent to annoy the person in 
pgssession, and consequently that the defend¬ 
ant was wrongly convicted.— Pro.. May 25, 
1871, 6 Mad. H. C. R. Ap. 26. 

In the definition of criminal trespass, the 
entry and the intention with which a party 
enters are the essentials. Thus, where A 
and B all along asserted their prescriptive 
right to fish in a lalce free of rent, and C had 
failed to establish the relationship of landlord 
and tenant in a suit brought by him under 
Act X. of 1859 get rent from them, held 
that no conviction for criminal trespass could 
be had against A and B, and that C's remedy 
was by suit in the Civil Court, either to eject 
them if he treated them as trespassers, or to 
have them declared liable to pay him rent 
for the future.— ^Sristebdhur Paroob v. 
Inuro Bhoosun Chuckkrbutty. 18 W. R. 
25; 9 B. L. R. Ap. 19. [Kemp and Glover, 
JJ. July a, 187a.] 

On a conviction fur criminal trespass 
under s. 447, Penal Code, the Joint-Magis¬ 
trate added to the sentence of imprisonment 
an order that the prisoners should give re¬ 
cognizances to keep the peace. The Sessions 
Judge recommend^ that the order as to re¬ 
cognizances should be quashed, as criminal 
^espass was not one of the offences detailed 
in s. 4^ of Act X. oi 1872, for which such 
recognizances could be taken. The High 
Court declined to act on this recommend¬ 
ation, holding that there was nothing ille¬ 
gal in the Joint-Magistrate's order, the con¬ 
duct of the accused clearly pointing to an 
intention to commit a breach of the peace.— 
Quebn o. Jhapoo, 20 W. R. 37. '^Markby 
and Birch, J], June 16, 1873.j Distinguished 
in Suhal Chunder Dey v. Ram Kanai Sa- 
nyasir I. L. R., 25 Cal, 6a8, infra. 


The unlawful infringement of a right of 
exclusive fishery in a part of a publir river is 
not an offence which can be brought within 
the definition of criminal trespass" in the 
Penal Code.— Emprbss v. Chako Naviah, 
1 . I«. R , 2 Cal. 354. [Markby and Prinsep, 
JJ. May 4, 1877.J 

Accusko for several years cuUivatcd land 
under a lease from the Forest Department 
which was renewed annually. During the 
period of iiis occupation accused built a 
diPclUiig-house, and made other improve- 
masts. The Forest Department requiring 
tlMf famd for conservation, accused was served 
wiUi notice of ejectment, and he was told to 


remove the nfatcrials of his bouse. Accused 
refused to relhiquish the land until payomt 
of Compensation for his improvements, where- 
won be was criminally prosecuted by the 
Forest Department, and convicted by the 
Tahslldar of Kharian of criminal teespass 
under s. 447. Held that the conviction was 
illegal. In order to sustain a conviction for 
criminal trespass, it must be shown that the 
property was in the possession of some per'* 
son other than the alleged trespasser.— Crown 
V . Foitjuak, Fanj. Rec., No. 28 of 1878. 

Whekb the accused persons (execution- 
creditors), in company with an authorized 
bailiff, broke open complainant's door before 
sunrise, with intent to distrain his property, 
for which they were convicted on a charge of 
lurking house-trespass by night or house¬ 
breaking by night, held that, as they were 
not guilty of the offence of criminal trespass, 
there being no finding of any such Intent as 
is required to constitute that offence, and that 
as criminal trespass is an essential ingredient 
of either of the offences with which they 
were charged, the conviction must be quash¬ 
ed.—Is THE Matter of Joth.vram Davev, 
I. L. R , 2 Mad. 30. ' Innes and Muttusami 

Ayyar, Jf. Sep. 27, 1878.] 

If a person enters on land m the possession 
of another in the exercise of a band^de 
claim uf right, and without any intention to 
intimidate, insult, or annoy such other per¬ 
son, or to commit an offence, then, though 
he may have no right to the land, he cannot 
be convicted of criminal trespass. So also, if 
a person deals injuriously with property in 
the bond-fidr belief that it is his own, he can¬ 
not be convicted of mischief. The mere as¬ 
sertion, however, in such cases of a claim of 
right is not in itself a sufficient answer to 
charges of criminal trespass and mischief. 
It is the duty of the Criminal Court to deter¬ 
mine what was the intention o^ the alleged 
offender, and if it arrives at the conclusion 
that he was not acting in the exercise of a 
bond-fide claim of right, then it cannot refuse 
to convict the offender, assuming that the 
other facts are established which constitute 
the offence. Where a person commit^ a 
trespass with the intention of committing 
mischief, thereby committing criminal tr^ 
pass, and at the same time committed mis¬ 
chief, Md that such person could not, under 
cl. 3 of s. 454 of Act X. of 1872, receive 
a punishment more severe than might have 
been awarded for either of such offenoes. 
The provisions of that law do not in such a 
cBse prohibit the Court from passing sentmoe 
in respect of each offence e^bltsfied —Em- 
pRBss V. Budh Singh, 1. L, R,, 2 AtU m. 
[Turner,}. I«n. 24,1879.] 
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A| w«o had been warned oft the lands of B, 
subaedueatlyi having shot a deer near 
boundary oi B*s land, and the deer having 
run on to B’s land, followed it on to such land 
lor the purpose of killing it. Held that his 
doing so was not a criminal trespass.~/» re 
Chunooo Narain V. Farquharson (J. G.)r 
I. L R., 4 Cal. 837. [Birch and Mitter, JJ- 
Mar. 38, 1879.] 

Certaiv immoveable property was the 
joint undivided properW of C, G, and a cer¬ 
tain other person- K obtained a decree 
against G for the possession of such property, 
and Such property was delivered to him in the 
execution of that decree in accordance with 
the provisions of s. 264 of Act X. of 1877. 
C in good, faith, with the intention of assert¬ 
ing her right, and without any intention to in¬ 
timidate, insult, or annoy R, or to commit an 
offence, and G, in like manner, with the in¬ 
tention of asserting the right of his ro- 
owoers, remained on stich property. Held 
that, under such circumstances, they could 
not be convicted of criminal tresp.'iss. Re¬ 
entry into, or remaining upon, land from 
which a person has been ejected by civil pro¬ 
cess, or of which possession has been given 
to another for the purpose of asserting rights 
he may have solely or jointly with other per¬ 
sons, is not criminal trespass, unless the in¬ 
tent to commit an offence, or to 'mtiniidate, 
insult, or annoy, is conclusively proved — 
In re Govind Prasah, I. L. R., 3 All. 465* 
[Straight, J. Oct. 15, iSypC 

A, THE servant of B, wa.s convicted of cri¬ 
minal trespass, m going upon the land of C, 
one of B's tenants, and preventing him from 
cutting his crops- B wa,s convicted of abet¬ 
ment of criminal trespass A and B pleaded 
that they were acting in the exercise of the 
legal right of distraint. It appeared that no 
written demand under s. 77 of the Rent Act 
(Ben. Act VUI of i86q) for the amount of 
the arrears, together with an account exhibit¬ 
ing the grounds on which demand had been 
made, was served on C, and that no written 
authority under s. 76 had been given by B to 
A. Held that it lay upon A and B to show 
that they had conformed to the provisions of 
the law, or at least had acted with the Aund- 
ftde intention of distraining the complainant's 
crops; and that the conviction was right. 
Held also that, as under s. 74, standing crops 
and ungathered products may. notwithstaml- 
ine distramt, be reaped and gathered by the 
cultivator. A had no right, even if he was 
acting bo}ta Jide, to restrain C from culling 
his crops.— j HUM UK Noniah v. Suudasuib 
Roy, 1 . L. R., 7 Cal. 2d. [Pontifex and 
Field, JJ. Mar. 31, 1W1-] 
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A FLRA of right to possession is no answer 
Co a charge of rioting by making a forcible 


entry on land cultivated by a trespwer, who 
is in possession, and op^sw 
Appavu Quebn, 1. L- ® Mad* a4S* 
[limes, J. Dec. 19, i88a.] 

Fish in a public river cannot be said to be 
property in the possession of the pereon who 
may have the fishery-right, and the infnng^ 
ment of that right is not theft under s. 378 
of the Penal Code, The accused were charged 
with unlawfully taking fish, along with rome 
eleven otherSi in a public river, the right of 
fishing in which had been let out by the Go- 
vernment to the complainant, and the lower 
Court, amongst other offences, convicted them 
of theft, criminal misappropriation, mischirf, 
criminal trespass, and unlawful assemWy. 
Held that the conviction was wrong, and that 
no offence had been committed.— 

DoMar Abar Dome, 1 . 1 -R., *s£jw. 3 ®®- 
,'"Norris and Gbose, JJ. Jan, 24 i 1888.J 
Acou* 5ET) were charged with having taken 
fish from a tank belonging to the complain¬ 
ant, and convicted of theft and criminal tres¬ 
pass under ss. 379 and 447 
It wns found that the tank in question was 
not enclosed on all sides, and w.ys dependent 
on the overflow of a neighbouring channel 
which was connected with flowing streams for 
its supply of fish ; that the fish were not rear¬ 
ed and preserved in the tank: and that the 
occurrence complained of took place ai a time 
when the floods were high, and the tank 
connected with the streams, so that the fish 
could Jeave it at pleasure, //eWthat the fish 
were rent' nefturar and not •* the posseSHOn 
of“ the complainant, and consequently no 
offence had been committed. Held further 
that, had the fish been taken at a time when 
they were re-rtrained of their natural liberty, 
and were liable to be taken at th^ pleasure of 
the owner of the tank Ihc conviction would 
have been upheld. The Meberpore case ot 
1887 (1. U R . 15 Cal. 390) distinguished.-- 
Mava Ram Surma r. Nichala Katani, i. 
I,. R., 15 Cal. 402. TNorris and Chose. JJ. 
Jnn. 24, i888.J 

DuRiNCi the pcmlency of a civil suit, cer¬ 
tain persons, on behalf of the plaintiff^went 
on to the premises belonging to tbc defend¬ 
ant for the purpo*K 3 of making a survey, and 
for getting matijrials for a hostile applicaticm 
against the defendant. They went (some of 
them armod} without the permission of the 
defendant, and in his absence, and when the 
defendant's servants objected to their 
they persisted in their ^^pass, and 
voured to prevent oppoiition by making 
statements as to the authority under whien 
they were acting. Held that their acmns 
amounted to criminal trcspass.--< 5 oi.Ay 
DEV V, Boddav, I. L" 7*5 1 ^**“ 

velyan and Beverley, JJ. Jun« 3 i *889] 
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.j, . 448. Whoever commits house-trespass shall be punished with imprisdn* 
^ l^aiahmsntforhoaM-tres- ment of either description for a term which 
pass. extend to one year^ or with fine which may extend 

to one thousand rupees, or with both. 


Ths privoner entered a house for the pur¬ 
pose of committing an assault, and, in carry¬ 
ing out that intention, caused grievous hurt. 
In convicting and punishing him for the 
substantive ofience (grievous hurt), held that 
It was not necessary to pass a separate sen¬ 
tence for the offence uf house-trespass.— 
Qukbh V. Bassoo Rannah, 2 W. R. 29. 
[kemp and Glover, JJ. Jan. 30,1865.] 

House-trespass and mischief, not being 
separate offences, but being included in the 
graver offence of being members of an un¬ 
lawful assembly, armed with deadly weapon.s, 
no separate convictions and sentences were 
deemed to be requisite.— Queen v. Scrroop 
N.\pit, 3 W. R. 54. [Kemp and Seton-Karr, 
JJ. July IS, 1865.] 

A ENTERED the house uf B without the 
latter's permission, and committed adultery 
with B's wife. Held that A could be separ¬ 
ately convicted of, and punished for, both 
the adultery and house-trespass, as they were 
distinct offences, but that, under the circum¬ 
stances, B's wife was by law incapable of 
committing abetment of the house-trespass. 
Crown v. Sheikh Mcnoli, Panj. Rec., No. 
5 of 1871. 

A PRISONER charged with dacolty and tiul, 
and acquitted, cannot be convicted of house- 
trespass. if the latter charge was not read 
out or explained to him, and he was not call¬ 
ed on to plead to it— Quee.n' v. Salamut 
Ali, 23 W. R 59. Kemp and Morris, JJ. 
Mar. 31, 1875] 

To constitute criminal trespass, there must 
be an intent to cause annoyance or to insult. 
Mere knowledge that such entry is likely to 
annoy is not sufficient The mere presence 
may be annoying, but unless a person is pre¬ 
sent viith infent to annoy he has not com¬ 
mitted criminal trespass .—re Punjab 
SiNOH, 1 . L. R , 6 Cal. 579 (at pp. 580— 0 - 
I^Mitter and Maclean, JJ. Jan. 5. 1881.' 

C, a rate-payer in a municipality, who had 
filed a petition against an assessment which, 
In his absence, had been dismissed, entered 
a room where a Committee of the Municipal 
Commissioner.s were seated, hearing and de¬ 
ciding petitions in assessment matters, osten¬ 
sibly with the object of presenting a petition 
for the revision of his assessment. The Chair¬ 
man of the Committee ordered him to leave 
the room, and on his refusal to do so he was 
tnnifid out. Outside the room in the veran¬ 
dah, he addressed the crowd, complaining 
that no justice was to be obtained from the 


Committee. C was prosecuted on these facts 
at the instance of the Chairman of the Com¬ 
mittee, and convicted of house-tre^ass un¬ 
der s. 448 of the Penal Code. Heldthii the 
conviction was wrong, and that no offence 
had been committed The prosecution was 
bound to prove, in order to support a con¬ 
viction of a charge under s. 441 or 442, that 
the properly trespassed upon was at the time 
in the possession of a complainant who eould 
compound the offence under s. 345 of the 
Code of Criminal Procedure, and the com¬ 
plainant had failed to prove that the room 
was in his possession, and had, in fact, shown 
that he was merely sitting in it with other 
person.s at the invitation and with the consent 
of the person, whoever he might be, who had 
the immediate right to such possession. Held^ 
further, that, even if the complainant could 
be held to be in possession of the room, there 
was no evidence of any intent to commit an 
offence, or to intimidate, insult, or ;innoy any 
person, it appearing that the object <x the 
accused ingoing into and remaining in the 
room was to endeavour to induce the com¬ 
plainant and his colleagues to reconsider their 
decision, the verbal in.^uit on which the con¬ 
viction was based having been uttered after 
C had left the room.— Ch\ndi Pikshad v. 
E\ \Ns, I L. R., 32 Cal. 1S3 [Petheram, 
C.[.. and Beverley, J Aug 13, 18^.] 

Although a trespasser knows that his act, 
if di.scovercd, will likely to cause annoy¬ 
ance, it doc< not follow that he does the act 
with that intent— Quben-Emfress v, Ray- 
AFAD.\v\cHi, I. 1 . R., ig Mad. 240. [She¬ 
phard and Davies, JJ. Jan. 9, 1896.] 

An order under s. 106 of the Criminal 
Procedure Code, 1882, binding down the ac¬ 
cused to keep the peace, upon conviction for 
'* house-trespass'' under s. 448 of the Penal 
Code, cannot stand where the intention of 
the accused for committing the trespass was 
to have illicit intercourse with the com¬ 
plainant's wife. The Queen w.^CendoeKhan 
(7 \V. R. Cr. 14) and The Queen v. Jhapoo 
(20 W. R. Cr. 37) distinguished. It U ne¬ 
cessary, before an order under s. 106 of the 
Criminal Procedure Code can be made, that 
the accused should have an opportunity of 
answering to an accusation for an offence of 
the kind, upon a conviction for whidh such 
an order can be made.— Subal CHtmOBft 
Dby V. Ram Kanai Sanyasi, I. L, R., 

Cal. 628. [Banerjee and HiHi IL Dec. 14, 

1897.1 


l 549 3 



[CHJtf.XVil, 


Ct. of Ses* 
Coirnizablc. 
Wairart* 
Not bailable, 
Not comp. 


Ditto. 


Any Mae* 
('ognizable. 
Warrant. 
Bailable. 

Not comp, 

t Ct. of $eb., 
Prew. Mai;.j 
or Mag. of ibt 
or and class. 
Co^ntzabJe. 
Warrant. 

Not bailable. 
Not comp. 


Ditto. 


Secs, 449*45a0 OFF&NCBS AGAINST PROPERTY. 

The accused No. x, who held a decree is merelv a possible result of bis aetkm or a 
a|;ainst a certain judgment-debtor, went with result which though reasonably certain not 
his son> accused No. 2, and a Civil Court known to him to be so; but it must be pre- 
bailiff to execute a warrant. Finding the door sumod that when a man volunttf ily does not 
of the judgment-debtor's house shut, they an act, knowing at the time that in the natural 
entered his compound by passing through coilrst; of events a certain result will follow, 
the complainant’s house without his consent he intends to bring about that result Queen 
and notwithstanding his protest Held that v. HtckUn (1868,1 Q B. 375), Queen v. Mur* 
the accused's at't amounted to criminal tin fi88i, 8 Q. B. D. 581, Reg. v. LobeH (9 
trespa.S8 fur when they trespassed on the C and R 466), v.(1870, 5 Ch. 

complainant's house notwithstanding lus 538), andAfwcr, /rs rp fl886, 
protest, they must, as reasonable men. have 17 Q. B. D 290) referred to.—KMPBRoa v. 
known that they would annoy him. There I.akshm.^n Raohun.\th, I. L. R., 26 Bom. 
is no presumption that a person intends what 558. Fulton and Crowe, jj. April 10, xgo2.j 

449 . '^ Whoever commits house-trespass in order to the committing of 

... . , , any oUencc punishable with death shall be punished 

commit offence punishable wiih transportation for life, or with rigorous imprison- 
with death. inent for a term not exceeding ten years, and shall 

also be liable to fine. 

450. * Whoever commits house-trespass in order to the committing of any 

„ ' ,1 f offtince punishable with transportation for life shaH 

comm“r oiffeS?^ pumJhabic punished with imprisonment of eitlier description 
with transportation for lite. for a term not exceeding ten years, and sliali also be 
liable to hne, 

451. Whoever commits house- trespass in order to the committing of any 
Houisc-trcspas^ in order Ui ofTencc punishable With imprisonment shall be pun- 

commit offence puishabic jshed with imprisonment of either description for a 
With imprisonment. which may cxteiid lo two years, and shall also 

be liable to fine; and if the offencef intended to be committed is theft, the term 
of the imprisonment may be extended to seven years. 

A CHARGE under si 451 must charge the ar- Crown t . Subz Au Pan). Rec., No. 2 ofifi77. 
rused with romnutting house-lrospais with To susUin a con v id ion under s. 451 of the 
intent to cominit some specific offence pun- penal Code for the offence of house-trespass 
ishable with lmpri^onmcrlt — Qi'FEN Me- intent to commit an offence, the pros- 

HAR Dowm ia, t 6 VV. R. 53. 'IKemp, Offg. perlive offence being adultery, it is necessary 
C J., and AiiikIic. J Oct. 6. 1871. ‘ to show that there has been no consent or 

A CH AROE of house-trespass with intent to < onnivance on the part of the husband of the 
commit adultery ran be entertained without wonnn the intent to commit adultery with 
a eompkiiiit by the husband or the person whom is charged against the accused.—B rij 
having care of the woman. Per Lindsay and B\si t Queen-Empress, I. L. R., 19 AIL 74. 
Plowden, JJ. (Fitzpatrick, J.. dissenting).— [Edge, C.].. and Aikman. J. Aug. 26. 1896.] 

452. Whoever commits house-trespass, having made preparation for 
Hoase-trespa^ after pre- causing hurt to any person, or for assaulting any 

paratiun for hurt, assault, or person, or for wrongfully restraining any person, or 
wrongful restraint. putting p-rson in fear of hurt, or of assault, 

or of wrongful restraint, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to seven years, and shall also be liable to fine. 

Where A goes with a forged warrant of wrongful restraint under s. 452 of the Penal 
arrest into a house, and takes away one of Code.—Q ukbv v, Nundo Momun Sircak, 
the inmates against his will under the author- 13 W. R 33, Kemp and Glover, JJ. July 
ity of such warrant, he is guilty of house- 15, 1869.] 
trespass by putting such person in fear of 

^ Every person, whether within or without the Presidency-towns, aware of the ootn- 
mission of, or of the intention of any other person to commit, any offence puaishalUe under 
ss. 449, 450 of the Penal Code, shall forthwith give information tothenev^ MiMpstrateor 
pallce-ofiicer of such commission or inteation.-^rinir Pro. Code (Act V. 1898)1 «* 44* 
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4S8. Whoever commits lurklDg house-trespass or house breaking shall tte 
PvfiMuiieBt for tutking punished with imprisonment of either description for 
or house- a term which may extend to two years ahd shall also 
be liable to fine. 


hraaking^ 


464 .' Whoever commits lurking house-trespass, or house-breaking in order 
Lurkina honte-trespass or committing of any offence punishable with 


imprisonment shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine; and if 
the offence intended to be committed is theft, the term of the imprisonment 
may be extended to ten years. 


Koiue^breaking in order to 
oomniit offence punishable 
wkh imprisonment. 


Prm. 

or hlu.efx]it 
or mctpH* 
CoAiMJe. 
Wamnt. 

Not bailable. 
Noteomp. 

Cti of Ses., 
PreM, Ma«.» 
or Mu. of lit 
or anoctam. 
Cognisable, 
Wanant, 

Not bailaWe. 
Notoomp. 


House-brsaking by night and theft form 
a single and entire offence, and cannot be 
punished<)eparately.— Queen?> Tonaokoch, 
3 W, K. 63. Jackson and Glover, IJ 
April 19, 1865. 

Prisoner was convicted of hounc breaking, 
his objeci being to have sexual intcrroursi.' 
with complainant's wife IMd conviction 
valid— Pro, Feb 36, 1875; S Mad. H, C, 
R. Ap. 6 

Under ss 15 and 235 of the Criminal 
Procedure Code, a Magistrate may legally 
pass a separate sentence of two ye;irs’ rigor¬ 
ous imprisonment and fine under each of the 
SR. 379 or 380 and 454 of the Penal Codi- for 
house-breaking in onier to the commission of 
theft .md theft, the two offences forming part 
of the same trans.iction, and being trii-d to¬ 
gether. In such a case, where the prisoner 


had been three times previously convicted, 
held that the better course would have been 
to commit him to the Court of Session un¬ 
der ss 454-57 of Code. But a Sessions 
Judge lr)ing such a rase undei s. 379 or 380 
and s. 454 would, under no circumstances, be 
lustifird m passing a sentence of ten years' 
imprisonment under the latter part of s, 454, 
and of four years' imprisonment under s. 380. 
The latter portions of ss, 454 and 457 were 
framed to include the cases of house-tres¬ 
passers and house-breakers who had not only 
inttmded to commit, but had actually com¬ 
mitted, theft Qiietti-Empress v. Ajudhia 
(I. L. R„ 2 All 644), and Quetti-Empress v, 
Sakhtiram Bhau (I L. R, 10 Bom 493) 
referred to— Quken-Kwpress 7». ^drSjngh, 
I. L R., 10 All. 146 Straight and Broad- 
h'lrst, J[. Dec. in, 1887.I 


455. Whoever commits lurking house trespass or house-breaking, having ct. 

Lurkroff hoaa.t«.pa« or preparatit-n lor caiisiiiff hurt lo any person, or 

house-breaking after prepara- for assaulting auv person. Of for wrongfully restrain- claw, 
tion fur hurt, assault or ing any person, or for putting any person in fear of Cogniaabie, 
wrong u restraint« \mn^ Or of assAult, Of of Wrongful restraint, shall nm liable, 

be punished with imprisonment of eitlicr description for a term which may 
extend to ten years, and shall also be liable to fine. 


456. Whoever commits lurking house-trespass by night, or house-breaking ct. of Ses.. 
Punishment for lurking bv night, shall be punished with imprisonment 
houia-trespass or house- either description for a term which may extend t0orwi7c£a5; 

•’"“‘“■"sr •>y "'‘f’’'- three years, and shall also be liable lo fine. 

NcFt baltabte. 


KverV* person, whether within or without 
the Presiaency-towiis aware of the conimis- 
sion of, or of the intention of any other per¬ 
son to commit, any offence punishable under 
R. 456 of tbdPenal Code, shiill forthwith give 
information tu the nearest Magistrate or 
policeHifficer of such commission or intention. 
—Crim. Pro, Code (Act V. of 1898), s. 44. 

A PRISONER may be conviction of theft in 
a building and of house-breaking by night 
with intent to commit theft, though, if the 
Judge considers the punishment for the first 


offence siiflicient. he need not .inmd any Notcewnp. 
additional sentence for the second.—Q usen 
T'. I'iNCowRKE, W R Gap., 1864, 31. [Jack- 
son j. May 11, 1864.' 

Five men armed were discovered com¬ 
mitting an act of house-breaking by night. 

One of the parties was engaged in cutting a 
hole through the wall, while the others stood 
on guard. When the alarm was given, the 
neighbours ran tip, and one of the robbers 
cut down one of the villagers. The robbers 
effected I heir escape, not however before two 
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of them were identified, the priMners in the 
case. ffM that the crime of which the pri* 
sooers were guilty was hou8e«breaking by 
night, and not dacoity.— Quben v. Rewut 
Rajwar, W. R. Gap., 1864, jp [Lorh, Se- 
ton<Karr, and Jackson, Jj. July 19, 1864O 

Hoi/sb-brsaking by night and theft form 
a single and entire offence, and cannot be 
punished separately. — Queen v. Tonao- 
KOCH, 2 W. R. 63; 4 R. J. P.J. S<S 3 - [Jack- 
son and Glorer, JJ, April 19, 1865.] 

A PERSON convicted of house-breaking, 
followed immediately by theft, is punishable 
only under s. 457 of the Penal Code.—Q ueen 

Chytuk Bowra, s W. R- 49. [Jackson 
and Glover, JJ. Mar. 5, iS66.j 

Thk splitting up of one aggravated offence 
into separate minor offences (eg"., a convic¬ 
tion for lurkmg house-trespass and theft 
under ss. 456 and 380 of the renal Code, in¬ 
stead of for lurkmg house-trespass in order 
to commit theft under s. 457) prohibited. 
Where a Magistrate convicted under ss. 456 
and 380, it was held that the Judge, on ap¬ 
peal, instead of setting aside the conviction, 
and s ending tiie case back to the Magistrate 
for re-trial under ss. 457 and 380, ought only 
to have set aside the conviction under s. 3H0, 
and allowed the conviction under s, 456 to 
stand. [Norman, J.. dubitntite] —Queen v. 
Ram Churn Kairee, 6 W. R. 39. 
cock, C.J., and Norman, Kemp, Seton-Karr, 
and Campbell, J). July 9, f866,[ 

A CONVICTION for lurking hou.se-trc.spass 
b> night under s. 456 of the Penal Code is 
not bad fur want of the specification of the 
intention in the charge, but one under s 457 
(^nnot be .sustained without such specifica¬ 
tion. In a charge under the former section, 
though a guilty intention must be proved, it 
is not necessary to prove which of the seve¬ 
ral guilty intentions the accusied had ; it will 
be enough if it is shown that the intention 
must have been one or other of those speci¬ 
fied in s. 441, though it may not be certain 
which it was. An accused person, the land¬ 
lord of a house in which tie occupied the 
lower fiat, was found in the middle of the 
night in the room of the complainant, one of 
his tenants, upstairs, in which the complainant 
and his wife were at the time sleeping. Upon 
being detected the accused was subjected to 
very severe treatment, but did not Utter a 
word of protestation of innocence or make 
any show of remonstrance, and when ques¬ 
tioned said, “ 1 have committed a fault: par¬ 
don me," He was arrested upon a charge 
under s. 456 of the Penal Code, the criminal 
intention alleged being that of committing 
The charge framed by the Magistrate 
dm not specify any intention, and the Magis¬ 


trate came to the conclusion that the tres¬ 
pass was not committed by the accused, who 
was a wealthy man, with tnat intention. Ha 
found, however, that the complaioaot had 
suppressed some important facts, and that 
he was not in his wife's room when the ac¬ 
cused entered it, and relying on the decision 
in /Coilask Chandra Chakrahafty v. Ths 
Qu9€7i-Empress (I, L* R-, 16 Cal. 657), he 
convicted the accused. On appeal the Ses¬ 
sions Judge, though finding that the Mi^is- 
trate's views were against the evidence, up¬ 
held the conviction without finding what 
specifically was the intention with which the 
entry was made In revision, it was contend¬ 
ed tn.it the conviction was bad—(1} because 
no guilty intention was set out in the charge; 
(2) because no .such intention was proved by 
the evidence J and (3) beraiisr no such inten¬ 
tion was spccifiralfy found by the Sessions 
Judge. Held that the first contention was 
unsup portable for the reasons above stated. 
Even if it had been necessary to specify the 
intention in the rhargt;, it would have to be 
.shown under the provisions of s. 587 of the 
Code of Criminal Procedure that the omis¬ 
sion had occasioned a failure of justice; and 
having regard to the nature of the charge 
and the line of defence adopted, the accus^ 
had not in any way been prejudiced in bis 
defence. Held, as regards the second con¬ 
tention, that, though it was not certain what 
the precise intention of the accused was in 
committing the trespass, it was clear that it 
must have been with one or other of the in¬ 
tentions specified in s. 441 of the Penal Code, 
as judging from the time, the place, and 
manner in which the trespass was committed, 
and the conduct of the accused when dis¬ 
covered it was impossible to suppose that the 
trespass could have been committed either 
unintentionally or with any innocent Inten¬ 
tion, and that it must have been committed 
with the intention of committing some of* 
fence, but that the accused was entitled to 
have it taken that it was with the least pos¬ 
sible culpable intention, namely, that of com¬ 
mitting an offence under s. 509 of the Penal 
Code. Heid^ as regards the third contention, 
that, in ezerci.sing its powers uuder s. 439 of 
the Code of Criminal Procedure, it is open to 
the High Court to alter any finding* and con¬ 
firm a conviction, and that, if the evidence 
on the record in a ca.se be sufficient to war¬ 
rant a conviction, the Court wotild not be 
justified in setting such conviction aside, 
merely because the view taken of the evidence 
by the lower Court is not sustainable, or some 
fact which ought to have been found by that 
Court is not found or found incorrectly.^ 
Balmakand Ram v. Ghansamram^ 1. L R., 
22 Cal. 391. [Banerjee and Sale, jJ. Oct, 
27, 1894.1 
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' Tnii accused in the middle of the night 
effeetad an entry into a room occupied by 
four women. On an alarm being given, and 
on attempt made to capture him, he escaped. 
He was charged with an offence under s. 
45 ^ c>f the Penal Code. The defence set up 
was disbelieved by both the lower Courts 
Neither Court found speoilically what was the 
intention with which the accused entered the 
room, but it was suggested that it was pro¬ 
bably for the purpose of prosecuting an intri¬ 
gue with one of the women. There was no 
evidence that he had been invited by her to 
go there The low'er Courts convicted ibe 


accused under s. 456. It was contended 
as the prosecution had failed to prove that 
the entry was made with intent to commit 
any offence, the cunvictioa illegal. lUld 
that the facts proved were good evidence of 
an intent and of an intrusion on privacy 
within the meaning of s. 509 of the Penal 
Code, and that therefore the intent to commit 
an offence within the meaning of s. 441 was 
made out Balmakand Ram v. Ghansam^ 
ram (I. L. R., 22 Cal. 391) followed —Pkeua- 
NUNDO Shaha V Bkindabun Chung, I. 

R, 22 Cal. 994. ’Tigot and Banerjee, jj. 
|uly 22, 1895.] 


457. Whoever commits lurking house-trespass by night or house-breaking 

Lurking house-trespass or ordiit to the commilling of any offence 

house-breaking^night mor- punishable with iinpnsonmeiit shall be punished 
der to commit offence punish- with iiTiprisonmeiU of either description for a term 
able with iropiisonment. wlnch may extend to five years, and shall also be 

liable to hue; and if ilie offence inietided to be committed is theft, the term of 
the imprison merit may be extended to fourteen years. 


Every person, whether w’ithin or withuut 
the Presidency-towns, aware of the commis¬ 
sion of. or of the intt ntion of any oihcr per¬ 
son to commit, an^ offence puni^hrible under 
s 457 of the Penal Code, ‘i'ririll turthwith 
give information to the nearest Magistrate or 
police-officer of such eum^ll-s^UJn or inten¬ 
tion.— CuiM Pro. Code lAct V. of i898i. 
S.44. 

In drawing up a charge under s. 437, it is 
essential to mention the offen«'f which the 
tre.spasser intended to commit.—2 \\\ R , 
Cr. L. 13, No. 1119 of 1864. 

A PRISONER who, in the commission of lurk¬ 
ing house-trespass by night, voluntarily at¬ 
tempts to cause grievous hurt to the owner 
of the house who tries to capture him, is 
punishable under s. 460, and not under ss. 
457 and 324 of the Penal Code.—Q lm:en :■ 
Lukhun Doss, 2 W R. 52. Jackson and 
Glover, JJ. April 1, 1865.j 

House-breaking by night and theft 
form a single offencu, and c.mnot bo punish¬ 
ed separately, but under s. 457.—ytiEKN r 

Tonaokoch, 2 W. R. 63: 4 R. j P J. s^j 
[ lackson and Glover, IJ April 19, 1S65.J 

S. 71 of the Penal Code applies tothecdse 
of a person charged with “ house-breaking” 
under s. 457, and " theft ” committed under 
s. 380. — In the Matter ov Ram Golam 
SiNOH, 6 W. R. 59. Tkoch and Jackson, fj 
Aug« 27, 1866.] 

In the case of a conviction of attempting 
to commit house-breaking by night with in¬ 
tent to commit theft, a sentence of whipping 
WRS annulled as being illegal.—R eg. v. Vel- 


i.\ valad PvRsHi.A, 3 Bom. H. C. R. 37. 

1 Courh, C J., and Newton. J. Nov. 21, 18^.] 

Skpak \te convictions and sentences under 
ss. 494 and 397. and under ss 457 and 3800! 
the Penal Code, were set aside, and the con- 
\ ivtiou** under s. 429 in the former case, and 
iiiiiicr s 437 m the latter, allowed to stand.— 
(Jokey r, Sahkae, 8 W. R. 31. [Jackson 
and IlobhouM*, Jj July i, 1867.J 

\Viii:kk farts prove (i) a house-breaking 
by night with intent to commit theft, and ( 2 } 
theft in a building, it is not necessary to 
divide the cli.'irge into two counts. The ac¬ 
tual cutnmnsion of the theft is conclusive 
evidcncf of the intent, and it is therefore 
suTirient to convict for the major offence 
undrr s. 457.—Mad H. C. R.. Jan. 20, 1868; 

2 Mad. Jur. 77. see too Queen v. Sahrae^ 8 
W. R 31 - 

Where a First-class Subordinate Magis* 
trate scntcni'ed a prisoner to six months' 
rigorous imprisonment under s. 457 rjf the 
Penal Code, and, finding that the prisoner 
w.is Ii.able to enhanced punishment under s. 
75 of the Penal Code, sentenced the prisoner 
to SIX months further imprisonment under s. 
46 of the Code of Criminal Procedure (Act 
XXV, of the latter sentence was set 

aside by the High Court.— Pro , Nov. 2,1869, 
5 Mad.'H. C. R. Ap. 3. 

Held that, where, in the course of one and 
the same transaction, an accused person 
pears to have committed several acts, direct^ 
to one end and object, which together amount 
to a more serious offence than each of them 
taken individually by itself would constitute, 
although for purposes of trial it may be con- 
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venient to vary the form of charge, and to 
designate not only the principal but the sub- 
sidiaiy crimes alleged to have been committed, 
yet, in the interests of simplicity and conve¬ 
nience, it is best to concentrate the conviction 
and sentence on the gravest offence proved. 
Where, therefore, a person who broke into h 
house by night, and committed theft therein, 
was charged and tried for offences under ss. 
380 and 457 of the Penal Code, and ivas con¬ 
victed of both those offences, and punished 
for each with rigorous imprisonment for 18 
months, the Court convicted him of the of¬ 
fence under s. 457, and sentenced him to 
rigorous imprisonment for three years, and 
acquitted him of the offence under s. 380.— 
Empress v. Ajudhia, 1 . L. R., 2 All. 644. 
[Straight, J. Jan. 19, 1880.] 

The accused was convicted at one trial by 
a Magistrate of the first class of the offences 
of house-breaking by night with intent to 
commit theft, punishable under s. 457, and 
of theft in a dwelhng-huiisc, punishable un¬ 
der s. 380 of the Pena/ Code (Act XCV. of 
1860), the two offences being part of the same 
transaction, the theft following the house¬ 
breaking. The prisoner was sentenced to two 
years' rigorous imprisonment under s. 457, 
and to MX months rigorous imprisonment 
and a fine of Rs too, or, in default of pay¬ 
ment, three months' further rignrou'* iinpii- 
sonment under s. 380, The District Magis¬ 
trate referred the r.i'ie to the I'ligh Court, on 
the ground that the aggregate of piimshnicnt 
awardtd on the two heads of charge e.'CLeedi'd 
the powers of the Kirsi-rlass Magistrate who 
tried the case. The Sessions Judge, to whom 
an appeal had been preferred, was of the 
same opinion, and reduced the sentence to 
two years’ rigorous imprisonment. IIclJ 
that, as the accused committed iw'u distinct 
offences which did not ‘•constitute, when 
combined, a different offence," punishable 
under any section of the Penal Code (Act 
XLV. of i86d}, s 7] of the Code did not 
apply, and as the aggregate punishment did 
not exceed twice the amount of punishment 
which the trying Magistrate was competent 
to inflict, the sentences were legal under s. 35 
of the Criminal Procedure Code (Art X. of 
1882). Per Jardine, J. The rules for assess¬ 
ment of punishment contained in s 434 of 
the Criminal Procedure Code of 1872, having 
been omitted in s 235 of the Criminal Pro¬ 
cedure Code of 1882, must now be sought 
for in s. 71 of the Penal Code fAct XLV. of 
i860), and in s. 35 of the Criminal Procedure 
Code (Act X. of 1882 ).—Quhen-Empuess 7*. 
Sakharam Bhau, I. L. R., 10 Bom 403 
LBiidwood and Jardine, JJ. Feb. 1886.] 

An accus^ perMn was convirted under s. 
457 Penal Code of house-breakinf( by 
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night in order to commit an offence (mijKdiief 
Rnd assault), and also under ss. 4^6 and 352 
for the offences of mischief and assault, and 
punished separately for each offence. These 
ulienees formed parts of one transaction. 
AVW that the sentences w'erc legal.—-Q ueen- 
Iimpkess V. Nikichan, 1. L. R., 12 Mad. 36. 
[Kurnan and Muttusami Ayyar, JJ. April 17, 
1888.] 

A Court has no power under s. 39S of the 
Criminal Procedure Code to revise its sen¬ 
tence of whipping by inflicting a fine. In 
C.I.SCS where the sentence of whipping cannot 
be carried out, all that the Court can do is 
either to remit the whipping altogether, or to 
sentence the oftender, in lieu of such whip¬ 
ping, or of so much of I he sentence of whip¬ 
ping as was not carried out, to imprisonment, 
•So'.' The word “ imprisonment” in s, 395 
of the Criminal Procedure Code means a sub- 
iitaniivc sentence of imprisonment, and not 
inipnsonnieiit for default in payment of a 
tine—(J cekn'-KmPRESS V. Sheoden, L L. R*, 
i 1 AJJ. J08. Straight, J. Jan. 5, 1889.] 

A t'owiciioN for lurking hou-se-lrespass 
by nigh I umlcr -t. 456 of the Penal Code is 
not had for want of t)ie sp<^ific.ation of the 
iiitetitioii 111 the charge, but one under h. 457 
caiinui bt' busla'tniKl without such specification. 
In a charge under the former section, though 
a guilty ifitentuin muNt be proved, it is not 
Jierrssar> to [irove w'hich of Ihi- several guil- 
tv inTenlums iht .U'cused had, it will bo 
enough ii it shown that the intention must 
htik'u been one or other of those specihed in 
s 441, tbougii It m.iy not be certain which it 
W'os. An aci'uscd person, the landlord of a 
hou.s*' in ivhii'h he o<‘rupifL\l the lower flat, 
w.l^ fiuind in the middle of the night in the 
room of the complainant, one of his tenants, 
upstairs, in which the complainant and hts 
w ife were at the time sleeping. Upon being 
deteried the accused was subjected to very 
su'M re iri'atnicnt, but did not utter a word 
of protestation of innocence or make any 
.show* ijf remonstrance, and when questioned 
said, '• I luive committed a fault: pardon me." 
Ur; was arrested upon a charge under ». 456 
of the Penal Code, the criminal intention al¬ 
leged tM mg that of committing theft. The 
chrirge framed by the Magistrate did not spe« 
cify any intention, and the Magistrate came 
tu the conclusion that the trespass wa.s not 
comm iited by the accused, who was a Wealthy 
m.'iii, with that intention. He found, how¬ 
ever, that tlie complainant haul suppressed 
Some important facts, and that he was not 
in his wife's room when the accused entered 
it, and relying on the derision in fCoilash 
Cfutmlra Chakrabarty v. The Queen^Empress 
( 1 . L. R.. t6 Cal. 6S7), he conviedod theac* 
cuaed. On appeal, the Sessions Judge, though 
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findiAfif Magistrate’s views were 

the evidence, ^ upheld the conviction 
vnthout finding what specifically was the in¬ 
tention with which the entry was made. In 
revision, it was contended that the convic¬ 
tion was bad—(i) because no guilty inten¬ 
tion was set out in the charge; {2} because no 
such intention was proved by the evidence; 
and (3) because no such intention was spe¬ 
cifically found by the Sessions Judge. Held 
that the first contention was unsupportable 
for the reasons above stated Even if it had 
been necessary to specify thi* intention in the 
charge, it would have to be shown under the 
provisions of s. 587 of the Code of Criminal 
Procedure that the omission had ocCiisioned 
a failure of justice; and having regard to the 
nature of the ch;irgc: and the line of defence 
adopted, the aroused had not in an\ way 
been prejudiced in his defence Held, a*> re¬ 
gards the second contention, that, though it 
was not certain what the pn^'isc intention of 
the accused was in committing the trespass, 
it was clear that it must have Iwm with one 
or other of the intent ion.s specified ms 441 
of the Penal Code, as, judging from the time, 
the place, and manner in which the trespass 
wati committed, and the couduol of the ac¬ 
cused when discovered, it was impossibic to 
suppose that the trespass could have been 
committed either unintenlionally or with any 
innocent intention, and that it must havu been 
committed with the intention ot committing 
some offence, but that the accused was en¬ 
titled to have it taken that ?t was with the 
least possible culpable intention, namcl\ .that 
of committing an offence tinder s. 509 of the 
Penal Code, Held as regards the third con¬ 
tention, that, in exercising it*^ powers vtiuler 
s-439 of the Code of Criminal Proreduu*. it 
is open lo the High Court to alter any find¬ 
ing and confirm a conviction, and that, if the 
evidence on the record in a case be vifiicient 
to warrant a conviction, the Court would nut 


be justified in setting such conviction asid^ 
merely because the view taken of the evt* 
dence by the lower Court is not sustainable, 
or some fact which ought to^ave been found 
by that Court is not found or found incor¬ 
rectly.—B almakaND Ram u. Ghansamram, 

I. L. R., 22 Cal. 391. [Banerjee and Sale, 
jj. Oct. 27, 1894.1 

S 75 of Act XLV. of i860 does not apply 
to the case of an attempt to commit the of* 
fence punishable under s, 457 of the Code, 
after previous convictions of offences falling 
within Ch. XU. or Ch. XVII., such offence 
being punishable under s. 511. Sheo Saran 
Tato V. The Empress (I. L. R., 9 Cal. 877), 
Empress of India v. Earn Dayal (1. L, R., 3 
All. 773). Empress v P!ana Eahtm (I L. R., 

5 Born 140;. and Queeti-Empress v, Sricha^ 
ran Baun il L. R,, 14 Cal. 367j referred to. 
—yi'RKN-KMFRLSS T'. AJUDHIA. I- L. R., I7 
All. 120. Banerji, ]. ]an. 10, 1895.] 

Where, on a charge under s. 457 of the 
Penal Code, it was proved to the satisfaction 
of th>‘ Court that the accused did enter the 
campbinant's house in order to have sexual 
inttjrcuurse with a woman whom he knew 
was the Wife of the complainant, and further 
that he did so without the husband's consent, 
and the accused was convicted. It was held 
that the ronvidion was proper. It was not 
nefe>.sary under the cirrumstances that the 
complainant should bring a specific charge of 
ndiihery iirijl>asi \ - The i)ueen-Emj>ress (L 
L. R.. 19 All 74 j referred to. — Queen-EM- 
pRi-ss V. fvANGLx. 1 . L. R.. 33 AH. 82. [Aik- 
man. J. Oct 30, 1900.] 

There IS no jurisdiction in the High Court 
to lu AT appeals in respect of sentences pass¬ 
ed on conviction of offences committed with¬ 
in the districts known as the Chittagong 
Hill Tracts.—Q l’ev Em PRESS ti Sonai 
M uuvi, I L R., 37 CaI, 654. ^Prinaep and 
Stanley, JJ. Mar. 30, 1900.] 


458 . Wlioevcr commits lurking house-trespass by night or house-breaking 
Lurkiny house-trrspass or '"aJ* preparation for causing hurt 

house-breaking by nigU after to any iiersoii, or for assaulting any person, or for 
preparation (of hurt, assault, wrongfully restraining any person, or for putting any 
or wrongful restraint. person in fear of hurt, or of assault, or of wrongful 

restraint, shall be punished with imprisonment of either description for a term 
which may extend to fourteen years, and shall also be liable to fine. 


Evekv penion. whether within or without 
the Presidency-towns, aware of the commis¬ 
sion of, or of the intention of any other per¬ 
son to commit, any offence punishable under 


s. 458 of the Penal Code, shall forthwith give 
information to the ntiarest Magistrate or po¬ 
lice-officer of such commission or inteiRioti 
— CsiM. Pro. Code (Act V. of 1898), s. 44. 


450 . Whoever, whilst committing lurking house*trespass or houso^brcftk* 
Gtwvott* hurt caused whilst ing, causes grievous hurt to any person, or attempts 
committing lurking house- to Cause death Or grievous hurt to any person, skall 
trespass or houM-breaking. punished with transportation for life, or imprisim* 
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ct. or5ei.t 



CosnitaUe* 

Warrant. 

Not ballabla- 
Notcooip. 


Ct. of Sot. 
ronliablc. 
Warrant. 
Not bailabla* 
Not comp. 
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moit of either description for a term which may extend to ten yean, and shall 
also be liable to fine. . 


Evbrv jpersun, whether within or without 
the Prttsidency-town:;, aware of the com7ni^- 
sion of» or of the intention of any other person 
to commit, any offence punishable under s, 
459 of the Penal Code, shall forthwith give 
information to the nearest Magistrate or po¬ 
lice-officer of such commission or intention. 
—Ciii«. Pro. Code (Act V. of 1898}, s. 44, 

A Dbputv Magistrate has no power to 
convict of theft (s. 380), where the offente 
charged is lurking house-trespass by night 
with aggravating circumstances (ss. 458 and 
459)» must comnait on the latter charge. 
—‘PuRAN Telek -d Bhi'ttoo Dome. y \V/R. 
5. [Kemp and Jackson, Jj. Jan. 13. i869.'[ 

When the door of a shop was found brok¬ 
en open, held that the conviction should have 
been for house-breaking by night, and not 
simply lurking housc-truspas> by night.— 
Queen V. Kenakam Boi'shi:. 4 \\' R 19. 
[Glover, J. Oct. 25, 18O5 

In a case of conviction of house-breaking 
by night in order to commit theft imdrr 
457, and theft under s. 3R0 of the I*on4UL:odc. 
there may be either one sentence for both 
offences, or separate sentences fur ca# h of¬ 
fence, proitided that the total punishment 
awarded does not exceed that whu h nia) tn* 
given for the grater ofTence.—Rto. r. Tl- 


KAVA I31N TaMANA, 1 . L. R., 1 BoR). 2X4. 
[Westropp, C.J., and Kemball, West^ and 
Nanabhai Haridas, JJ. Sep. 14, 1875.] 

To support a charge under s. 459 (causing 
grieioiis hurt, 8cc , whilst committing bouse- 
breiikiJig) or s. 460 (causing grievous hurt, 
&r,, at the time of committing house-break^ 
jng/, the grievous hurt must be caused or the 
attempt must be made during the time that 
the house-breaking is being committedj and 
not after that offence is completed, and the 
ofiendcT has left the premises,~lKAUUDDlN 
V. Crown. Panj Rec., No. 17 of 1876. 

Ss. 45y and 460 of the Penal Code pro- 
\ ide fur a compound offence, the governing 
iiirideiii of m hich is that either a "lurking 
house-trespass' or " house breaking " must 
have been completed, in order to make a per¬ 
son who accompanies that offence either by 
causing grievous hurt or attempt to cause 
death orgrii;voushiirt responsible under those 
sections. The sections must be construed 
strunly. niiii they arc not applicable wherethe 
principal act dune by the accused person 
aniuunis to no inure than a mere attempt to 
coinmit lurking house-trespass or house- 
bre.iking.—yi;ei:N-KMi>KEss5', ISMAiL Khan 
I. L K 8 All 649. 'Straight, Offg. CJ. 
Aug. y, i88ti ^ 


Ct» of Ses ■ 
CdgnizaUe. 
WamnL 
Mot bailable. 
Not comp. 


460. If, ai the time ot the committing uf lurking liousc-trespass by night 
All persons jointly concern- OT liouhc-brcaking by niglu, any person guilty of 
ed in lurking ^use-trespass siuii offence &hall voluntarily cause or attempt to 

runbh^Ue'wher? deaih'^I'J (,'ricvous lilirt 10 any pcrson, every 

grievous hurt caused by one l>erson jointly cunceriied in cotnmiUing such lurking 
®*^**®”' liouhc-trespasa bj night or house-breaking by night 

shall be punished wuh Iransportaticn for life, or with imprisqpnient of either des¬ 
cription for a term which may extend to ten 3 ears, and shall also be liable to fine. 


Every person, whether within or wilhuui 
the Presidency-towns, aware of the commis¬ 
sion of, or of the intcotiun of any other person 
to commit, any offence punishable under .s 
460 of the Penal Code, shall forthwith give 
infoTmation lo the nearest Magistrate or 
police-officer of such commission or inten- 
tion.--CsiM. Pro, Code fA< 1 V. of i8y8j s. 
44 - 

A PERSON who, in the commission of lurk, 
mg house-trespass by night, voluntarilv at¬ 
tempts to cause grievous hurt to the ow ner 

ot the house who tries to rapture him, is pun¬ 
ishable under s. 460, and not under 4C7 


Th}- .i]>peli.inis and .’iiiothcr person at¬ 
tempted to brtMk iritoa house by night for the 
purpose of coinmitling theft, and were in¬ 
terrupted by the inmates, one of whom wu 
killed by one of the aixustd There was no 
ev idence to show which of the accused caused 
death. Ilt'/il that the appellants could not be 
punished with transportation for life under «. 
460, as thu offence* of house-breaking bad 
been attempted only, and not committed.^ 
Saiudin 9’. Crown, Pani. Roc. No. 16 of 

1874. 

To support a charge under s. 4;^(GaUiifig 
grievous hurt, &c.. whilst committing house- 
bruakingh or s. 4/S0 (cauting grievous ttutl, 
&c., at the time of comniittifig house-break¬ 
ing;, the grievous hurt must be caused, or tbe 
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at^mpt muit be made during the time that 
the house-breaking is being committed and 
not after the offence is completed^ and the 
offender has left the premises.— Imamuddin 
V. Crown, Panj. Rec. No. 77 of 1876. 

Criminal Courts dealing with an appro¬ 
ver’s evidence in a case where .several persons 
an charged should re<|uire corroboration of 
his statements in respect of the identity of 
each of the individuals accused. Queen-Em^ 
press V. Earn Sara/t (I. L. R , 8 All. 306), 
QHem^Empress v. Kure \2 Weekly Notes, 
i886» p. 65), and v. Mullins (3 Cox C 
C. 536) referred to. A, B, M, R, and N, were 
trud together on a charge under s 460 of the 
Penal Code. The principal evidence against 
all of them was that of an approver. Against 
A, B,and M, there was the further evidence 
that they produced certain portions of the pro¬ 
perty ."Stolen on the night of the crime from 


the house where the crime was committed. 
With regard to R, it was proved that he Kras 
present when B pointed out the place wher^ 
some of the property was dug up, but he did 
not appear to have said anything or give any 
directions about it. Held with reference to 
A, B, and M, that it could not be said that 
their recent possession of part of the stolen 
property, so soon after it had been stolen, 
was not such corroboration of the approver’s 
evidence of their participation in the crime 
as entitled the Court to act upon his story in 
regard to those particular persons. Hdd 
that, inasmuch as there was no sufficient 
material to warrant the inference of guilty 
knowledge on R's part, and, with regard to 
N. no property was found with him or pro¬ 
duced through his instrumentality, both R and 
N ought to have been acquitt^ — Qussn* 
t^MPKESs V. Baldeo, 1 . L R., 8 All, 509, 
^Straight, Offg. C J. June 28, 1^6-] 


461. Whoe\er dishonesily, or wuh uiient to commit mischief, breaks niag. 
Dishonestly baking open open Of unfastens any closed receptacle, which con* ” 
receptacle containing proper- ums, Or whicLi ht beUeves to conuin, property, shall 

be punished with imprisonment of either description ^*2b!e' 
for a term which may extend 10 two years, or with fine, or with both. Not comp. 


AccoKOiNo to the definition given 111 s. fence of house-breaking cannot be committed 
442, a brge circular receptacle for gram made in rc^^pert of it: but the offence really com- 
of straw, with an opening m the top, and mined wa^ the dishonesvly breaking open a 
situated in a backyard, is not “ a place tor the closedreceptark* containingproperty.^Mad. 
custody of property, ’ and therefore the of- H. C. Rul. 1865, on ». 457. 

462. Whoever, being entrusted with any closed receptacle which contains, ctotSes,, 
Punishment fer same of- Of wiiich he believes to Contain, propeny without having “V- 

fence when comraiued by authority lo Open lUe same, dishonestly,or With Latentto „ n^due. 
cntiuBted with cus- commit mischief, breaks open or unfastens that recep- 
tacle, siiali be pimished with imprisonment of either de- 
scription for a term which may extend to three years, or with fine, or with both, Notcowp. 


CHAPTER XVlil. 

Ok Offences relating to U<^ci.\iknts* and to Trade or Property-marks.* 

468. Whoever makes any false document or part of a document with 
intent to cause d.Tmage or injury to the public or 
Forgery. person, or to support any claim or title, or 

to cause any person to part with property, or to enter into any express or im¬ 
plied contract, or with intent to commit fraud, or that fraud may be committed, 
commits forgery. 


* As to authority for instituting prosecutions under s. 463, 471, 475 * Dr 476, ate the 
new Code of Criminal Procedure (Act V. of 1898), s» 195, sub-s. (/)i cl. (c). 

As to procedure in case of offences described in s. 4^31 47tt 474i 47Si 47^ or 477, 
see the Code of Civil Procedute (Act XIV. of 1882), s. 643. 

Ai to whipping for the offences defined in ss. 463, 466^ 469, see the Whipping Act 
(Vl.olt6ff4>.»*4i 6 . 
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Thb forgery of a copy of a document comes 
within the definition of forgery as contained 
in 9. 463 of the Penal Code.~KsKAN Chun- 
DER Duttv. Pr\n Nath Chowdhry, W, R. 
Gap, 1864,71; Marsh, R, 37 o. [Peacock, CJ., 
and Bayley and Kemp, JJ. Feb, 9, 1863,] 

The making of a fraudulent document 
without any criminal intent has been held to 
oe no offence under this Code.—3 W. R. Cr. 
L. 18, No. 689 of 1865. 

The fraudulent preparation of a deed in¬ 
tending to cause injury to certain parties is 
not forgery unless such deed is a false docu¬ 
ment.—5 W, R, Cr. L. 3 , No 157 of 1866. 

The signing of a vakalatnama in the name 
of CO-decree-holders without their authority 
to do 50 , and delivering it to a vakil, with 
instructions to file a petition, stating that the 
debt had been satish^, and praying that the 
case may be struck off the fife, is forgery 
within the meaning of s 463 of the Penal 
Code.—Q ueen Gavnee K\m, 6 W. R. 78. 
[Markby, J. Sep. 37, 18OO., 

Where a prisoner, who appealed to the 
Commissioner from an order of an assessor 
under Act XXI. of filed a stamp-paper 
for a copy of the assessor's decision after the 
period of appeal had elapsed, but on apperil 
averred that he filed the stamp-paper More 
the time for appealing had elapsed, and fraud¬ 
ulently obtained a certificate to that effect 
which was antedated, it was heid that he was 
guilty of having abetted the commission of 
a forgery of a document ivithin s. 4C3 and 
s. 464, cl. I, of the Penal Code.— Queen 
SooKMOY Ghose, 10 W. R. 23. [Loch and 
Glover, JJ. July 25, 1868.] 

The simple making of a tal.se document 
constitutes the offence of forgery under s. 463 
of the Penal Code, and it is not necessary 
that it should be issued or made known to 
the injury of a person'.'; reputation either by 
being presented in Court, or shown to any 
person. A false document may be made in 
the name of a fictitious person. Where a 
draft-petition was prepared with the intention 
of being used a.s evidence of a matter, it was 
Md that it fell within the terms of s. 29 of 
the Penal Code , and as it contained falM; 
statements calculated to injure the reputation 
of a person, the offence was held to fall with¬ 
in 9.469 of the Penal Code.— In rc Sheefait 
Ally, 10 W. R. 61 ; 2 B. L. R. A. Cr. 12. 
[Loch and Glover, JJ. Dec 14, 18^ ^ 

A SPECIALLY registered bond was present¬ 
ed before the Small Caii.se Court Judge for 
cxwution under s. 53, Act XX. of 1866. and 
a decree passed upon it in the usual form. 
Subsequently the Registrar sanctioned the 
prosecution of the decree-holdet, on the 
ground that the bond was a forgery. The 


Small Cause Court Judge thereupon, on 
plication made, without taking any evidenoe 
or making further inquiry, set aside the decree, 
and sanctioned the prosecution under s. 170 
of the Criminal Procedure Code (Act XXV, 
of 1861). Meld that he was justified in sanc¬ 
tioning the prosecution, but not in setting 
aside the decree — Queen r. NawabSing, 3 
B. L. R., A. Cr. 9. [Norman and Jackson, 
JJ, April 2, 1869 j 

The subsequent falsification of a roanam- 
rha-bahi kept in the office of a Deputy In¬ 
spector of Schools by the mohurrlr in charge 
thereof for the purpose of concealing frauds 
previously committed, merely*with a view to 
avoid disgrace and punishment, held not to 
fail within the definition 01 forgery as fiven 
in the Penal Code. Appeal from the order of 
the Sessions Judge of Ooriickpore.— Queen 
r. JO(>£SHVK PERSHAn, 6 N,-W. P. 56. 
[Pearson. J. Dec. 20, 1873] 

A siONhu B’b name to peiuions presented 
by C to the Mamlatdar requesting his sum¬ 
mary assistance, under Reg. XVII. of 1827, 
for the recovery of rentii from B's tenants. 
Me/d that, even if A had no authority from 
H to sign his name, and if A wished to de¬ 
ceive the AYarnlatdar into the belief that it 
was B himself who had .signed the petitions, 
still, if there had been no intention to defraud 
anybody, or if no wrongful gain or wrongful 
loss could havt befr*n causi d to A or B, A's 
act did not constitute forgery within the 
meaning of the Penal Code. Avoidance of 
litigation Is no wTungfiil loss to Government. 
—Reg. V. Bhavanismanksh, 21 f 3 om. ff. C. 
R 3. , Mels ill and Nanabhai Haridas, JJ. 

Feb. 19, 1874.1 

pAi-SinuATroN of a recend made in order 
to conceal a prcvic^iis act of negligence not 
amounting to fraud does not amount to 
forgery within the meaning of ss. 463 and 
464 of the pLMial Code.—E mpress ». Shan¬ 
kar, I. L. K., 4 Kom. 657. [Kembatl and 
Melvill. Jj. July 19, 1880. J 

That which constitutes a false document 
within the meaning of ss. 463 and 464 of the 
Penal Code is not the writingof any number 
of words which in themselves are innocent, 
but the affixing the seal or signature of some 
other person to the document with a know¬ 
ledge that the seal or signature is not his, 
and that he gave no authont}* to affix U- A 
person, therefore, who has given orders for 
the printing of certain receipt-forms similar 
to those formerly used by a certain conrijpany, 
and corrected the proofs of the same, tt be¬ 
ing his intention to use the receipt-lorms in 
order to commit a fraud, cannot hb convlctad 
of forgery until one of the printed f<H'ms has 
been converted by him into a false document, 
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nor of M Kttempt to commit forgery until he 
had done some act towards nuudng one of 
the forms a false document. Until a form 
had been convened into a false document, 
all that was dune consisted in mere prepara¬ 
tion for the commission of an offence. An 
attempt to commit an otfence must be to do 
that which, if successful, would amount to 
the offence. Prr Garth, C.J.. The fact that 
the word make'' is used m s. 464 of the 
Penal Code in conjunction with the words 
** sign,'' seal," or *' execute/' clearly denotes 
that the making of a document does not 
mean writing or printing it, but signing or 
otherwise executing it. —Jn the Matter of 
Riasat Ali, a/tai Babo Miva, tt/ias Boui- 
ozzuma ; Hmekess V. Riasat Ali, a/ias 
Babu Miva, a/tas Bodiuzzuua, I. L R., 7 
Cal. 352 i 8 C. L. R. 572. (_Garlh, C.J., and 
Prinscp, 3, June 3, 188i.j 

On (he 2nd August 1884, a Munsif, who 
was of opiniun that, in the ruurse of a suit 
which had been tried beforff him, curtain per¬ 
sons had cuniinitted offences under ss Z93, 
463, and 471 of the Penal Code, and that the 
proscicutioii of these persons was desirable, 
mode an order uluch he described as passed 
under s. 643 of the Civil Procedure Code, 
and in which he directed that the accus<*d 
should be sent to the Magistrate, and that the 
Magistrate should inquire into the nialter. 
In May 1885. upon an application by one of 
the accused to the District Court lu revuko 
the Sfinciion for pru'>e<'utiuu granted by the 
Munsif," it was 4. untended ih.iL the *'sanc¬ 
tion ” had cxpiied on the 2nd February 1885, 
and had cea.sed to have eRect. //c/J by the 
Full Bench that the Munsif’s order, whether 
It was or was not a sanction, was a sufficicMit 
“complaint'' within the ineaningof >. 195 of 
the Criminal Procedure Code, and that the 
limitation-period prescribed by that section 
was applicable to the case. J'rr Petheram, 
C.J., and Straight. J. ■ 'Phat considering that 
», 643 of the CiVil Procedure. Code was closely 
similar to s, 470 of the Criminal Proi'edure 
Code, the Munsjf's order might be taken as 
having been passed under the latter section. 
Also per Peiherarn, C J.. and Straight, J.. 
The words in s, 195 of the Cnnunal Proce- 
duiG Code, “ except with the previous sanc¬ 
tion *4* on the complaint of the public servant 
concerned/' must be read in connection with 
s. 476, which was unacted with the object of 
avoiding the inr'onvenienre which might be 
caused if a Mimsif, or a Subordinate Judge, 
or a Judge w'cfe obliged to appear before a 
Magistrate, and make a complaint on oath, 
like an ordinary complainant, in order to Lay 
the foundation for a prosecution. The lan¬ 
guage of s. 476 indicates that, where a Court 
It acting under s. <95^ a complaint in the 


strict sense of the Code is not requirodi and 
that the procedure therein laid down consti¬ 
tutes the " complaint" mentioned in s. 

—IsHKi Prosau V. Sham Call, I. L. R., 7 
Ail. 871. [Petheram, C.]., and Straight, 
Brodhurst, and Tyrrell, jj. July 4, i88s0 

A Suu-Reoistkar under the Registration 
Act (111. of 1877) not a Judge, and, there¬ 
fore, not a Court ' within the meaning of s. 
195 of Code of Criminal Procedure (Act X. 
of 1882). His hanctioQ is, therefore, not 
necessary for a prosecution for forge^ in re¬ 
spect of a (urged document presented for re¬ 
gistration in his office. The word “forgery'* 
is used as a general term in s. 463 of the 
Penal Code ‘ and that section is referred to 
in a comprehensive sense in s. 195 of the 
Criminal i*rocedure Code (Act X. of 1882) 
so as to embrace all species of forgery, and 
thus includes a case falling under s. 467 of 
the Penal Code. The definition of ' Court" 
given in the Kvidence Art (I of 1872) is 
framed only for the purposes of the Act 
itself, and should not be extended beyond its 
Jrgicimate scope. Distinction between a judi^ 
ciitl and an admini},trative inquiry pointed 
out. — CJL EHN-IiMHRESS V. TULJA, 1. L. R., 12 
Bom. 36 [West and Uirdwood, JJ. July 
J4, 1887. 

Prisoner was requested to make an entry 
in a book ot account belonging to the com¬ 
plainant to the effect that he was indebted to 
the complainant in a certain sum found due 
on '1 .settlement of accounts; instead of mak¬ 
ing this entry as requested, prisoner entered 
in a l.ingiiage not known to complainant 
that this sum had been paid to complainant. 
He was convicted of forgery under s. 465 ot 
tin: Penal Code }icld that the offence was 
not forgery, but an attempt to cheat.— 
(Jl'^ekn-Kmfrbss KuNjtr Navak, F L- R., 
12 Mad. 114 '^Muitusami Aj-yar and Shep¬ 
hard, JJ. Sep 9. 20, i888.[ 

A KVLSKLV represented himself to be B at 
a university examination, got a halJ-ticket 
under B's name, and headed and signed 
answer-papers to Lfuestions with B's name. 
Heid that A romniiltcd the offences of forg¬ 
ery ami cheating by personation.—*Q uebn- 
EmPRESS T. Appasami, 1. L. R . 12 Mad. 151. 
j^Collins, C.J.| and Parker, J. Jan. 18, 1889.] 
Approved in Que^n-Empf^usE v. Soshi Bku*> 
shan, ], L. R., 15 All. 210, in/ra. 

The term “claim*' in s. 463 of the l^eal 
Code is not limited in its application to a 
claim to property. The term “ property ” in 
the same section will cover a written certi¬ 
ficate. It is not necessary to conatitate a 
forgery under s. 463 of the Penal Code that 
the property with which it is intended that 
the false document shall cause a person to 
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part should be in existence at the time when 
the false document was made. Queen-Sm^ 
fress V. Haradkan (1. L, K., 19 Cal. 380) 
dissented from. Queen^Emprfss v. Appasami 
(I. L. R., 13 Mad. 15 ij and Queen^Brupees:, 
v« Gantsh Khandtrao and Ganesh Dtxidat (1. 
L. R., 15 Bom. 506) approved. One S 13 

S resented to the Principal of Queen’s Colle^^e, 
Seaares, a false certificate purporting to have 
been granted by the Principal of Canning 
College, Lucknuw, to the effect that he had 
attended a certain proportion of a certain 
first’year course of law-lectures delivered at 
Canning College, S B, in fact, never having 
attended such lectures. Had that certificate 
been a true one, it would have entitled S B 
to attend a further course of law-lcctures at 
any one of several associated institutions 
amongst which was Queen's College, Bena¬ 
res, without attending or pa^-ing the fees for 
the first course of lecture^!. On prc.sientation 
of the abo^'e certificate S B obtained per¬ 
mission to attend, and attendt'd. a course of 
second-year lectures at Queen’s Collcigo, Be¬ 
nares, without attending or paying the fees 
required for the first-year course. After S B 
had attended the abovementioned second- 
year course of lecture* at Queen's College. 
Benares, he again presented the said false 
certificate to the Principal of Queen's College 
with a view to his obtaining a consolidated 
certificate, which was necessary, as he alleged 
to enable him to become a candidate in the 
Judge’s Court pleadtrship examination in 
Calcutta. Held that on both occasions, when 
he presented the false certificate to obt.iin 


admission to the second-year tair<laatf at 
Queen's College, Benares, and a^n vhen 
he endeavoured by its use to obtain the con* 
solidated certificate in order to gain admission 
to the plcadership examination in Calcutta, 
S B was guilty of the offence provided for by 
s. 471 of the Penal Code.-<-QuEEN-£MPRBas 
7 '. SosHi Bhushaiv, I. L. A., 15 All. 2X0. 

, Edge, C.J., and Aikman, J. April 39,1893,] 
See Lalxt Mohan Sarkar v. Quetn-Emprt9Sy 
I. L R., 22 Cal. 313, under s. 408. 

The accused applied to the Superintend¬ 
ent of Police at Poona for employment in the 
police-force. In support of4iis application 
he presented two certificates which he knew 
to be false. One of these certificates was a 
wholly fabricated document, whilst the other 
was .iltered bv several additions made subse* 
qiiently to the issue of the certificate. H^td 
th.it the acclist'd was guilty of offences under 
ss 463 and 471 of the Indian Penal Code.— 
Ql'KKN-EMPkKSS It, Kh.W'DUSIN'OH, I. K. R,, 
22 Bom. 768. Parsons and Ranade. JJ. 
Dec. \j 1896 ^ 

Deprivation of property, actual or intend¬ 
ed. is not an essential element in the offence 
of fraudulently using as genuine a document 
which the accused knew or had reason to be.- 
liew to be false, Queeti’Empress v. Hrra- 
dkan L. R.. [9 Cal 380) overrulsid.— 
(Ji'fen-Emi’ress V Arras Ali, f. L- R., 25 
Cal. 512. Maclean. C.J., and tTKlnealy, 
Maepherson Trevelyan and Jenkins, JJ. Dec. 
22, 2}, 1896. and Jan 29, 1897.] 


Making a false document. 


484. A person is said to make a false docu¬ 
ment— 


First —Who dishonesily or fraudulently makes, signs, seals, or e?ceciite8 a 
document or part of a document, or makes any mark denoting the executing of 
a document, with the intention of causing it to be believed that such document 
or part of a document was made, signe*.l, sealed, or executed by, or by Uie 
authority of, a person by whom or by whose authority he knows that it was not 
made, signed, sealed, or cxecu:ed, or at a time at which he knows that it was not 
made, signed, sealed, or executed ; or 

Stcoiuiy —Who, witliout lawful authority, dishonc.stly or fraudulently, by 
cancellation or otherwise, alters a document in any material part thereof, after it 
has been made or executed either by himself or by any other person, whether 
such person be living or dead at the time of such alteration ; or 


Thirdly —^Who dishonestly or frauduleutly causes any person to sign, seal, 
execute, or alter a document, knowing that such person, by reason of unsound- 
ness of mind or intoxication, cannot, or that, by reason of deception practised 
upon him, he does not, know the contents of tlie document or the nature of 
the alteration. 
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JUus^mtions. 

(a.) A has a letter of credit upon B for Rs. 10,000 written byZ. A, in onler 
defraud B, adds a cipher to the 10,000, and makes the sura 1,00,000, intending that 
it tna/ be believed by B that Z so wrote the letter. A has committed forgery. 

(i.) A, without Z’s authority, afhxes Z's seal to a document purporting to be a con* 
ve3raace of an estate from Z to A, with the intention uf selling the esiate to B, and there* 
by ef obtaining from B the purchase^money. A has committed forgery. 

(r.) A picks up a cheque on a banker signed by B, payable to bearer, but without any 
Sttfn having been inserted in the ch:ique. A fraudulently tills up the cheque by inseitiag 
the sum of ten thousand rupees. A commits forgery. 

Cd.) A leaves with B, his agent, a cheque on a banker signed by A, without inserting 
the sum payable^and authorizes B to till up the cheque by inserting a sum not exceeding 
ten thousand rupees for the purpose of making cvrtain payments. B frduduleotly fills up 
the cheque by inserting the sum of twenty thousand rupees. B commits forgery. 

(tf.) A draws a bill of exchange on himself in the name of B without B's authority, 
intending to discount it as a genuine bill with a banker, and intending to take up the bill 
on its ma urity Here, as A draws the bill with intent to deceive the banker by iaading 
him to suppose that he had the security of B, and thereby to discount the bid, A is g«il-y 
of forgery. 

(/.) Z'a wilt contains these words : I direct that all my remaining property be equal¬ 
ly divided between A, B, .md C. " A dishonestly scratches out B's name, intending that 
ic may be believed that the w'holo was left to himself and C. A has committed forgery. 

(gr) A endorses a Government promissory note, and makt s it payable to Z or hia 
order, by writing on the bill the words, “ Pay to Z or his order/' and signing the 
endorsement. U dishone^^tly erjses the words, *' Pay to Z or his order,'* and thereby con¬ 
verts the special endor:>ement into a blank '.:nd 7r:»c Tie;i: B commits forgery. 

(A.) A sells and conveys an e:ktate to Z. A afterwards, in order to defraud Z of his 
estate, executes a coiiV^yanci: of the same e>Mte to B, dated six months earlier than the 
date of ihe conveyance to Z intending it to be believed that he had conveyed the estate 
to B before he conve)ed it to Z. A has committed forgery. 

Z dictaies his will 10 A. A intentionally writes dawn a different legatee from the 
legatee named by Z, and. by n-presenting to Z ti.u lie his prepared the will according to 
bis instructions, induces Z t j sign the will. A has cummiiitd forgery. 

C/.) A writes a letter, and signs it with B's name without B’s authority, oertifyiag 
that A is a man of good character and in distressed circumstances from unforeseen niis- 
fortune, intending by means of such Icite; to obtain .ilms from Z and other peraons. 
Here, as A made a false djcumirht in ordi^r to induce Z to part with property, A has 
committed forgery. 

ik,) A, without B*s authority, writes a letter, and signs it in B's name, certifying to 
A*$ character, intending thereby to obt.iin employment under Z. A has cjinoaiited 
forgery, inasmuch ns he intrndtd to deceive Z by the forged certificate, and thereby to 
induce Z to enter into an expres ei or implied contract for service. 

Exp/apM/i/t» /.—in.an's signature of his own name may amount to 
forjjery. 


Jliustraiions, 

(nO A signs his own name to a bill of exchange, intending that it may be believed 
that the bill was dnwn by another person of the samo name. 

A writes the wor 1 “ accepted" on a piece nf p.ipdr, and signs it with Z*s nim^ 
in order that B may afterwards write on the paper .a bill of exchange drawn by B upon Z, 
and negotiate the bill as though it had been accepted by Z. A is guilty of forgery, gad 
if B, knowing the fact, draws the bill upon the paper pursuant to A's Intention, B also 
ipilliy of forgery. 


t S6i ] 
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<c«) A picks up a bill cf exchange payable to the order of a different person of the 
same aame. A endorses the bill in his own name, intending to cause it to be believ^ 
that it was endorsed by the person to whose order it was payable. Here A has commit* 
ted forgery. 

(if,) A purchases an estate sold under execution of a decree against B. B, after the 
selsure of the estate, in collusion with Z, executes a lease of the estate to Z at a nomiMl 
reat and for a long period, and dates the lease six jnooths prior to the seisure, with 
intent to defraud A, and to cause it to be believed that the lease wav granted before the 
seizure. B, though he executes the lease in hi$ own name, rommiis forgery by ante* 
dating it, 

(r.) A, a trader, in anticipatiun of insoIviMiry, lodges effects with B for A's benefit, 
and with intent to defraud his creditoi-'i, ariJ, in order to give ri colour to the transaction^ 
writes a promissory>note binding himself to pay lo H a sum for value received, snd 
antedates the note, intending that it mav be believed to have been made before A was on 
the point of insolvency. A has commit led forgery under the first head of the definition. 

Explanation 2 ,—The making of a false doenmenc in the name of a ficti¬ 
tious person, intending it to be believed that the documeiU was made by a real 
person, or tn the name of a deceased person, intending it to be believed that the 
document wats made by the person in his lifetime, miy amount to forgery. 


Illusiration. 

A diaws a bill of exchange upon a fictitious person, and fraudulently accepts the bill 
in the name of such fictiiioua per.son with intrnt to negotiate it. A commits forgery. 


Jt must be proved that the .icrnsed practi-i- 
ed deception so as to previmt a person from 
knowing the nature of the document bc-forr 
the accused can be found guilty under s 4O4 
of the Penal Code of making a false docu¬ 
ment.’—QL’EKN V. .N'vjkebi toot.l.mi, ij \V 
R. 20. tJackson, ]. Kcb. 20. iH6f$j 

Where a prisoner, who appealed lo the 
Commissioner from an order of an assessor 
under Act XXI. of 1867. filed a stamp-pa^er 
for a copy of the assessor's decision .liter the 
period of appeal had elapsed, hut on .'ippt^.il 
averred that he filed the stamp-paper before 
the time for appealing had elaps^'d, and 
fraudulently obtained a certificate tn that 
effect which was antedated, it was held th.at 
he was guilty of having abetted the I'omrnis- 
ston of torgery of a document within s 4O3 
and s. 464, cl. i, of the Penal Code — Qceen 
V. SOOKMOV Ghose, 10 \V. R 33. Loch 
and Glover, Jj. [uly 25, i 80 S,^ 

Where prisoner, to screen his own neg¬ 
ligence, altered an office-report, such ronduci 
does not fall within the definition of forgen 
in the Penal Code.—QtrEts v. Gi'mal, 
2 N.-W. P. II. Turner and Spankie, |I. 
Jan. 18, 1870.] 

Where the accused, a mohurrir in a 
registry-office, was charged with making false 
endorsements of registry on the bai k of cer- 
tam deeds, which endorsements wcr»i signed 
fke registrar, it was held that, before he 
could beconvnted of forgery under part 111., 
3. 404, Penal Code, it shown that the 


registrar, m convcipience of deception prar- 
Usecl upon him by the accused, did not know 
the rontenls of ihc duruinent he was signing. 
Muiuy recei\td by a mohurrir appoirif^ un¬ 
der the Registration Act (IX. of i 8 {) 3 , U. C ) 
by way oi fees for registering deeds is money 
cntrij.sted to him ;isa public Servant *—yrFl',.\ 
V ]>\\ \KKA Ghose, 20 W. K. 4<|. 

(t1o\ er .iiid Hirrh, )J. July 9, J873J 

A visRK»’KEsK\r.\rio\ by lalse description 
or one s position in life fnlIs under the heading 
of chi .iting, .'lUil nut under that of forgiTy. 
Where, therefore, a document purport^ to 
haiv bt't'M signnl hy ’ <r patwan,'" and it 
was said that it was signed by Ci L, but at a 
time when It 1. nas not a patwari, it wa«i 
hi^Id that the din'iimcnt was not a forgery 
vvirbin s. 464 uf the Penal Code.—Jov Kuk.V 
SiNi.ti r. M \N Pam i’k, M W. R. 41. 

Kemp and Ain.sln* ]J, Feb. 17, 1874/ 

F M.sincATiov of a record made in order 
to conceal a pievious act of negligence not 
amounting to fraud does not amount to forg. 
cry wjthin the meaning of s.s. 463 and 464. 
*—Kmimiess r. Shankkk, I. I- R., 4 Bom. 
O57 Kemball and Melvill, JJ. July 19, 
1H80 

Where the date of a document, which 
would otherwise not hav'e been presented for 
registration within time, is altered for the 
purpose of getting it registered, the offence 
committed is not forgery, where there is 
nothing to show that it wasdone **di$hone$t!y 
or fraudrilently.*' within cJ. 2, s. 454, of the 
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Pfliuil Code, but fabricating false evidence 
s. 192 ,—In re Mill Kkkam Ali . Em- 
ruHlss V, Mir Ekrak Ar,i, 1. L. R., 6 Cal. 
482. £Garth, C.J., and Field, J. Dec. 3, 
i88o.j 

That which constitutes a document 
within the meaning of ss. 463 and 4O4 of the 
Penal Code is not the writing of any number 
of words which in themselves arc innocent, 
but the affixing the seal or signature of some 
other person to the document with a know¬ 
ledge that the seal or <signature ts not his, 
and that he gave no authority to affix it. A 
person, ther^oro, who ha^ given orders for 
Che printing of certain receipt-forms similar 
to those formerly u.sed by a certain <'ump<iny, 
and corrected the proofs of the same, it biding 
his intention to use the receipt-forms in order 
to commit a fraud, cannot be convicted of 
forgery until one of the printed tonns has 
been converted by him into a false document, 
nor of an attempt to commit forgery until 
he had done some act towards making one 
of the forms a false document. I 'ntil a form 
had l)cen converted into a f.ilse ducurneiit, 
all that was done consisted 111 mere prepara¬ 
tion for the commission of an ollence. An 
attempt to commit an offence must be to do 
that which, if auccessfuj, would amount to 
the offence rhargeil. /Vr Garth, C ] The 
fad that the word " make is used in s. 4^4 
of the Penal Code mi ronjuiu'tiun with the 
words '*!>ign,'‘ “.seal," or *' execute.' clearly 
denotes that the making of a document docs 
not mean writing or printing it, but signing 
or otherwise executing it —{n ii- Riasat 
Am, Baum Mi\.a, Bmimiv/tma, 
Emphkss r. Ri.vsat Am. Baki .Mn a 

alias BtJiiiux/ii'vi v, I. C R., 7 Cal. 35 j ; K C. 
L. R, 572 - _Odrth, C.J.. an*! Prtnsep, J. 
June 3, 1881.J 

The vendees of a plot of land .iltcred the 
number by which the land w.is describr-d iii 
the deed of stile, doing so because such num¬ 
ber wa.s not the right nuinbiT I laving made 
this alteration, they used llu' dt'cd ul sale as 
evidence m a suit. HM that tlie alteration 
of the deed did not amount to " forg4T\ 
within the meaning of s. 4fi3 of the IViial 
Code, nor could the deed, after the alter.a- 
tion, be designaCcrl a “forged docunipii! 
as contemplated by s. 470, the intention to 
cause wrongful loi*s or wrongful gam, or to 
defraud, being wanting, nor could it l>o said 
that, in using the deed, the vendees were 
^‘dishonestly " or “fraudulently’ using as 
genuine a “ forged document," and therefore 
the use by the vendees of the deed did not 
oonstitiite any offence under s. 471 of the 
Penal Code, “ Further, that their use of it 
did nut render them liable to conviction un¬ 
der s. igOof that Code. —EAieKhss i>. Faiew, 


TO DQC0iiENTS,,(sfc. [Sw, 4^ 

1. L. R., 5 All. 2(7- [Matamood, J. Oct. 

2, 1882.] 

The accused, in order to obtain a recogni¬ 
tion from a Settlement-officer that they were 
entitled to the title of “ Luskur," filed a 
}>anad before that officer purporting to grant 
that title. 'I'his document was found not to 
be genuine. The Sessions Judge convicted 
the accused under .ss 471 and 464 of the 
Penal Code. Held on appeal that, even Sup¬ 
posing the act used had used the document 
knowing it not to be genuine, they could not 
be found guilty, as the intention of the ac¬ 
cused was nut to cause wrongful gain or 
wrongful loss to any one; their intention 
being to produce a false belief in the mind 
of the Settlement-officer that they were en¬ 
titled to the dignity of “ Luskur, ' and that 
this could not be said to constitute an in¬ 
tention to defraud. ' A xunod conferring a 
title of dignity on 3 person is not a valuable 
within the meaning of the Penal 
Code —J \N Maho.mei) vnd |ar\r Mahomed 
7' (JI’EKN'-Em CRESS ; WaR! Me\H V. QUEKN- 
Kmcee^s, I. I.. R . 10 Cal. 584. _Mitter 
and Norris, JJ April 17, 1884,^ 

A TKbAsi KV-ACCOL’NTXNT wasconvicted of 
offemcs under ss 2i8 and 465 of the Penal 
Code under the following circumstances ■ A 
sum of Rs 5tio, which was in the treasury, 
and w.Lspay.'iblc toa particular per.son through 
a Civil Court, was drawn out and paid away 
to other persons by means ot forged cheques. 
After the W'thdr.iwal of the Rs. 500, but be¬ 
fore siuh withdrawal had been disra>vered, 
the representative of the payee applied for 
payment- The prisoner then upon two oc¬ 
casions wrote reports to the effect that the 
Rs 500 m question then stood at the payee's 
I rcdit as a revonue-deposit, and that it was 
.about to be tran.sferred to the Civil Court. 
Upon the first of these reports, an order was 
signed by the treasury-officer for the transfer 
of the money to the Civil Court concerned, 
and to clTei’t such transfer a cheque was pre- 
parcil by the salc-mohurrir. which, as ori¬ 
ginally drawn up. related to the sum of Ks. 

already mentioned. The signature of 
the cheque by the treasury-officer was delayed 
fur some time, and meanwhile the cheque 
was' altered by the prisoner, in such a man¬ 
ner as to make it relate to another deposit of 
Ks. 500, which had been made subseqoctitly 
to the above, and to the credit of another 
person. The result of this was the transfer 
of the second payee's Rs. 500 to the Civil 
Court ;iH if it had been the first Rs. 500, and 
to the credit of the first payee's represendi- 
Live. The prisoner was convicted under s. 
465 of the Renal Code in respect of the 
cheque, am! nailer s. 218 in respect of the 
two reports above referred to. IMd^ with 
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respect to the charge under s. 465, that the 
prisoner's immediate and more probable in- 
tentioii^ivhich alone, and not his remoter 
and less probable intention, should be attri¬ 
buted to bim^was not to cause wrongful loss 
to the second payee by delaying payment of 
the Rs. 500 due to her, though the act txiigbl 
have cauMHl her lo^s, but to conceal the pre« 
vious fraudulent withdrawal of the Hrsi 
payee's Rs. 500; that, under these circum¬ 
stances, he could not be said to have ac'ted 

dishonestly'’ or ^‘fraudulently’’ within the 
meaning of s. 24 or s. 25 of the Penal Code, 
and that, therefore, his guilt under s. 465 had 
not been made out, and the conviction under 
that section must be set aside, //e/r/ aho tJia t 
prisoner’s intention in making the false re¬ 
ports was to slave off the discovery of the 
previous fraud, and 5a\'G himself or the actual 
perpetrator of that fraud from le^al punish¬ 
ment, and that, having prepared the reports 
in a manner which he knew to be incorrect, 
he was rightly convicted under s. 318 of the 
Penal Code //c/rf further that, as the pri¬ 
soner, who was a public servant made these 
reports, and assumed to make them in due 
course and as a part of his duty, and held 
them out as reports which were made by the 
proper officer, and as no ijuestion was put in 
the examination of the witnesses (lum the 
office which suggested thiit it was not his 
business to make such reports, it must be 
inferred that he made them because it was 
hU business to do so, and as a public servant, 
within the meaning of s 218 of the Penal 
Code.— Qceen-Hmfuess 1, {"triijksri l.\r„ 

J L. R., 8AII 653. _Kdge, CJ. Aug 34. 
1886.] 

The accused, who was ,\ copyist in ihe 
Sub-divisional Office at B. rqipUed for ,i 
clerkship then vacant in that offic<- An 
endorsement on his application, recommend- 
him for the post, and purporting to have 
been made by the Sub-divisional Offi^^t-r of 
B, was found to have been fdl.seJy niad»? h)* 
the acettsed. The application wa.v arrom- 
panied by a letter, also fabricated by the ai:- 
cused, purporting to be from the Collector to 
the Sub-divisional Officer at B, informing the 
latter officer that he, the Collertor. had select¬ 
ed the accused for the vacant post. The Sub- 


divisional Officer, having some suspicitm Uf 
to the genuineness of his letter, wtotea deftd* 
official letter to the Collector to ascertatfi 
whether ht had re.'illy wTitten it; and this 
being po.sted in the local post-office, the ac¬ 
cused tabricated a third document, purport¬ 
ing to be a letter from the Sub-divisional 
Officer to the post-master, asking him to 
stop the de.splch of the demi-official letter. 
The accused was charged wiih, and convict¬ 
ed in the Sc.ssions Court of, the offence of 
forgery under s. 464 of the Penal Code, in 
resi^ect ot (he three doriimenls. HM that 
the conviction was right with regard to the 
fir^t tuo documents, but wilh regard to the 
third doninient it ruuld not be said that hu 
IjIscIv made it i-ilhir dishorn sily or fraudu¬ 
lently wilhin the meaning of that section.— 
Aunri H \Min v. Kmcress, 1.1.. R., 13 Cal. 
34fj Miller and Grant. J]. Sop. 7, 1886.] 

T))E prisoner made certain entries in his 
ledger, w hu h mnsislcd of rough loose sheets, 
showiui,' that certain sums of money had 
hi'L ‘11 re paid to the prosecutor, which in fact, 
had not been repaid JMd that the prisoner 
was g«ill]i of lorgery under s, 464. Simply 
the omission of a count in Ihc charge is a 
dtfu't in the i hargu, and the Appellate Court 
may I'unfifni a coiivirtion under a difiorent 
section of the Pen.’d Code from that upon 
which the prisoner wa,s tried and convicted, 
provided the prisomT has not beert preju¬ 
diced or injured by the substitution of one 
su'Uun lor .mother —Anon\ MOV.s, 1 Ind. 
jiir, N. S 4b 

was rcijMestcil to make an entry 
Ml a buc^k of aecoiini belonging to the com- 
pl.iuiant to the effect that he was indebted 
to the cumplairaiit in a cert;iin sum found 
due on n sculemeni of accounts; instead of 
making this entry as requested, prisoner en- 
ti'rcd in a Linguage not known to rompUin- 
aiiv that this sum had t>eca paid to rompluin- 
ant. He was convicttd of forgery under s. 
465 of the IVnal Code that the offence 

was noi forgery, but an atttmipt to cheat.— 
QrEK\-KMPKEi.s tr Kvsjv Navah, I- L. R., 
12 Mad. 114. '.Mijttiisami Ayyar and She¬ 
phard, ]J. Sep. 9, 3U, 1888.1 See Lalii 
AfoAan Sariar v. Queen-Kmprekk^ I. L. R, 
23 Cal. 313, under s. 408. 


465. Whoever commits forgery shad be punished with impn&onment 
PunUbment for forgeiv. description for a term which may extend to 

two years, or with finCp or wilh both. 


No appeal lies from an order of a Civil 
Court directing a rriniinai prosecution for 
lorgeiy committed before it—G l'nTiA N\- 
RAIN SlItCAE V. A7ER/00NISS\ BerEE, 5 W. 
o Shumbhoonath 

Pundit,]]. Feb,6.1866,1 


When a Civil Court directs that criminal 
proceedings be taken against apaftytoastfit 
before it for pi?rjury or Forgery, the High 
Court has no power, on an appeal being pre¬ 
ferred against the decision of that Cokirt, to 
direct that such proceedings be stayed antil 
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ilM .ftmMal shall have been heard and deter¬ 
mined.—I n THE Matter ov Ran Prasad 
HAZRA r B. L. R. Sup. Vol. 420 (F. B.)- 
{Peacock, C.J., and Bayley, Sctcn^Kair, 
Pundjti and Macpherson, Jj. Feb. 13, 1866.] 

Bv a person consenting to act under a 
mukhtarnama, and attaching his name m 
token of such consent, he dues not become a 
maker of the mukhtarnama, or a forger, if 
the mukhtarnama turns out to be forged. It 
is the duty of the judge to notice to the 
pssebsors discrepancies and contradictory 
statements made by the witneshes.—Q ueem r. 
BOkjo Barick, 5 W. K. 70. : Jackson and 

Gtover, JJ. April lO, 18OO/J 

When aCkvdCourt sendsa pribuner before 
a Magistrate on a charge of forgery, it is 
coiniMitCDt to the MagtstTcitc to iomn it the 
prisoner for trial on a charge, either of forg¬ 
ery or of using as genuine a fiilse ducumeni, 
or of abetting forgery —^>1 ki«n Moiii.sh 
Chukuejc Achakjeh, o W R 20. N'orniaa 
and Campbell. Jj. July 7. i8^0. 

The signing of a vakalarnama in the name 
of cu-decree-holdeis without their authority 
to do so, and delivering Jt to a lakil, with 
instructions to hlc a petition, stating th.il ihe 
debt had been squished, and pr iving that the 
case may he strut k off the file is forgery 
within the meaning ot s, of the I'enal 
Code—yuEfcN e. CaA^NfcL Ram. 0 W. R 7S 
[Markby, Sep 27. iHOb 

A PRisoNSK was charged w iih having forg¬ 
ed pattas A and 1 *. be.iring the saitu; date, 
and adduced in evident' by him in the same 
suit. No mention of .in> rh.irge as to patt.i 
B was made in the order iff rtuiunitment , and 
the prisoner h.iMUg been ai ijuiltt d on an 
indictment for forging pruta A, ii was held by 
the majoniy of the Cuur: ^Markby, J.. dis¬ 
senting) that the pica of autrefuis acquit was 
Inadmi.ssiblc on a ^ubselp}c^t trial of the 
prisoner for forging the patta ll —yi'KEN e 
Dwaxkanath Dvtt, 7 W. R 15.2 Ind Jut. 
N. S 67, Peacock, C and Kemp and 
Martcby, JJ. Jan. 23, 1807.1 

Thk sanction for prosecution rneutiuiu^i 
in the CriminaJ rro<’e< 3 ure C<«if refers tu 
those cases only where a forged document has 
been put in evidence in a Civil or Criminal 
Court j but in other cases a Magi:>trate is 
competent, proftrio nifttu, to inquire into al- 
legRtioDs of forge^', and sanreion is iicces- 
sary,—yrHRH r>. Kamdiiarky Sixc.h, 10 \V. 
R. 5. l.Lorh and Glover, JJ. June 6, 1868 ] 

A CONVICTION for forgery under the Penal 
Code cannot be had unless it is proved that 
the accused kimsi^l/ made a document, or 
part of a document, with the intention of 
causin|^ u to be beheved th.at such document, 
or port of a document, was made by ihc 


authority of a person whose autluirity he 
knew that it was not mMe.-- Queen «. RaM 
GotAL Dhur, 10 W. R. 7. [Phear and 
house, JJ. June 23, 1868.] 

The offence of altering one part of a docu¬ 
ment executed in two parts for the mutual 
security of both the parties concerned de¬ 
serves to be severely punished.—Q ueen 0. 
Kissokke Mohun Durr, 17 W. R, 58. 

. liiiyli-y and Mitter, JJ. May 6, 1872,] 

Hei.d that, where a person's object was to 
detxdve his employer by falsifying account- 
books which were in his custody, such decep¬ 
tion being likely to ciiuse damage to his em¬ 
ployer, he was rightly convicted under s. 460 
of turgery with intent to cheat instead of un¬ 
der s. 465 of simple forgery,— Queen e. Ba- 
.s'Lssi R Bisivas, j8 W. R 46. ^ Bay ley and 

Miller JJ Sep. 5 1872 1 

A Civil Couki has no power to order the 
cornniitiiu’nt of persons fur offences under 
KN, 471.465. and 103 of the Penal Code with¬ 
out iiuldiiig the preliminary inquiry required 
by 474 of the Criminal Procedure Code 
Art \ of 1873 }.—Qleen V, Rungatoonee, 
22 \V R. 52. Markby and Mitter, JJ. Aug, 
5» ^874 

WiiEKK a rU-rk, who had committed cri- 
nuii.il breach ui trust, subsequently made 
f.ilse eiiiries in an account-book, with the in¬ 
tention itf (oncdiihug such offence, Mrl that 
till' PMking of Midi cnlries did not constitute 
the oiTenci- of forgery, and he bad therefore 
lu-cii impropcrK t oiivicied under s. 465 of 
the Pcn.il ClkU* (larr/i v. Ja^eshur Petskad 
1^1 X -\V. 1 ' 5<»j and ^hteett v. Lat Oumui (2 
X'W. I' Mi followed—E ntakss V. JlWA- 

NANI), 1 L. R.. 5 All 321 . i^Mahmood, J. 
Uci 5 1882 

Iv .1 suit on a bund, instituted in the Court 
of a Miinsif, ihe question whether the de- 
tendant had executed the bond or not was 
referred to arbur.d ion, I'he arbitrator decid¬ 
ed that the defendant had not executed the 
bund, and that it wa.s a forgery. The Muosif 
dismissed the suit in accordance with the 
aw.iid. The dclmdant then applied to the 
Munsil for sanctiun to prosecute the plaintiff 
uKhout specifying in his application the of¬ 
fences iM respect of which he desired to pro* 
MH'ute. The Mun.sif granted sanction, merely 
observing that there were sufficient grounds 
for sanctioning the prosecution, without giv¬ 
ing any reasons or specifying the offence or 
oflt’iires in respect of which .sanction was 
granted. that the terms in which the 

Munsif had given his sanction to a prosecu¬ 
tion Here nut MifKciently explicit, ana that he 
should have mentioued the section or sections 
of the Pen.al Code under which he authorisiod 
iTlininal proi'eedings to be taken, as also in a 
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genera} way the offence or offences to be 
charged, the date of com mission, and the place 
where committed. Further, that, as the Mun- 
sif himself had not determined the question 
of forgery in the suit, he should have made 
some enquiry to satisfy himself that there 
were materials to justify a prosecution—Ix 
THE Matter of Parsotam I.al v. Bijai, 1 . 
L. R-, 6 All. 101. [Straight, ]. Oct 23, 

1883.1 

Sanction was granted to prosecute a de¬ 
fendant for forgery and perjury alleged to 
ha\’e been committed by him in a civil suit 
which was decided against him on the 22nd 
August 1882, The defendant then preferred 
an appeal, which was dismissed on the pth 
August 1883 The plaintiff commenced cri¬ 
minal proceedings against the defendant, un¬ 
der the sanction, on the 23rd ]uly 1884 . but. 
such proceedings haung been commenced 
more than six months after the date ot the 
sanction, the charge was dumissed The 
plaintiff then on the 20th August 1884 ap¬ 
plied for a fresh sanction, which u.rs granted 
on the 13th April 1885 J/r/d that, assuming 
that the Mtinsif who granted the fresh -{.irH- 
tion had power to do so, as to which the 
Court expressed no uimnon, such fresh sanc¬ 
tion should not have been granted unless 
some explanation w'os given fur the omission 
to commence proceedings within six months. 
and as no such explanation was given, or any 
special grounds shown why a fresh sanction 
.should be given, the Munsif did not exernso 
a sound discretion in granting sm-h fresh 
sanction, and consequently his order was set 
aside.— Jovdfo Singh t- H vkihvk Pkkshaij 


Singh, I. L. R., ii Cal. 577- [Mitler and 
Norris, JJ. May 22, 1885.] 

A MORTGAGOR was charged with making a 
fraudulent alteration in his mortgage*de^ 
which w’as then registered by a Sub-Riq^s- 
trar. //c/d that the sanction of the Sub*RegisA 
trar was not necessary for a prosecution on 
a charge of forgery, /n re I'en^iffcAala (I. 
L. R., io Mad. 154}, Queen Empress SuAda 
(I. L. R, n Mad. 3J explained.—Q uben-Km* 
PRESS V. SoiiH.iNAORi, 1 . L. R., 12 Mad. doi. 
[Muttusami Ayyar and Parker, JJ. Feb. ii, 

Unukr the general revisional powers con¬ 
ferred by s. 439 of the Code of Criminal Pro¬ 
cedure. a High Court has power to consider 
the propriety ot an order which purports to 
be passed under s. 476 of the Code of Crimi¬ 
nal Procedure. Quren-Empress v, Rachappa 
(I L. R , 13 Bom 109) dissented from. Where 
a defendant in a suit in the Court of a Mun¬ 
sif applied to the District Judge for saru^ion 
under s 195 of the Code to prosecute a wit¬ 
ness who h.id gtwn evidence* in the Munsif's 
Court in siippurt of a dwd, produced as evi¬ 
dence Lief ore that Court, which had been 
found by the Munsif to be a forgery, and the 
District Judge refused the application, but 
purporting to art under s. 476 of the Code, 
himself ordered the prosecution of such wit¬ 
ness. held that the judge's order was made 
without jiirisdictiun, the offence in respect of 
which the sanction was dire«‘tc?d not having 
been committed before him, nor brought lo 
his notice in the rourse of a judicial proceed¬ 
ing.— N rHK .\MTTfeH 01- Mathl'Ma Da!>, 1. 
L R, 16 All Ho Aikman. J. Nov. 29, 
1892 


466. Whoever forges a document purporting to be a record or proceed- 
Forgery of recurd of Court ing of Or in a Court of justice, or a register of birth, 
or of public register, &c. baptism, marriage, or burial, or a register kept by a 
public servant as such, or a cctiificaie or document purporting to be made by a 
public servant in his otTicial capacity, or an authority to institute or defend a 
suit, or to tike any proceedings therein, or lo confess )udgmcnl, or a power-of- 
attorncy, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and .shall also be liable to fine. 


A conviction may ho had for iiMng as 
genuine a forged document purporting tube 
made by a pubhr servant in his official rapa¬ 
city, notwithstanding the illegibility of the; 
seal and signature ihereon — (Jr^RN r. Pho- 
SUNNO Bose, 5 W. R. gft. [Norman and 
Campbell, j]. May 28. 1866.] 

The subsequent falsification of a ruTinam- 
cha-bahi kept in the office of a Deputy-In¬ 
jector of Schools by the mohurrir in charge 
thereof for the purpose uf concealing frauds, 
previously committed, merely wilh a view to 
avoid disgrace and punishment, was held not 


to fall within the definition of forgery as giv¬ 
en in the JVnal Code .— Qcekn v. Jagkshur 
Pkrsh.id, 6 N.-W, P, .sfi. ^Pearson, J. Dec. 
20, 1873.J 

S. 35 of the Evidence Act, which providox 

that any entry in an official public book, 
which is duly made by a public servant in 
tile execution of his duty, is of itself a rele¬ 
vant fact,'* dues not make the public book 
evidence to .show that a particular entry has 
nut be<*n made in it. S, 466 of thu Penal 
(]oilv is not intended to apply to cases where 
ii public uftUer, or a person acting for ap|ib» 
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lie whose duty it » to make entries 

in a public book, knowingly makes a false 
entry, but to cases where a certificate or other 
document is forged by some unauthorized 
person with a view to make it appear that it 
was duly issued by a public ofBcer, The ac¬ 
cused, in order to save an estate From forfei' 
ture, made a false entry of rent received in a 
public book k^t by him for the piirpobe of 
informing the Collector as to the rents which 
had been paid into the Colicctorate and as to 
what estates the rents were in arrear, so that 
he might take steps to enforce paynicnt, and 
was convii'ted by the Sessions" Judge of 
an offence under s. 465 of the Penal Code. 

on appeal, that the accused ought pro¬ 
perly to have b<K:n convicted under s iy2 of 
the Code, the provisions of that .section not 
being confined to false evidence to be used 
in judicial proceedings —In thb Matter oi- 
JuGCii.s Lai.l, 7 C. L R. 35b [Garth. C ] , 
and Field, J. Nov. r;. 1880/] 

Where a document is made for the pur- 

J ose of being used to deceive a Court of 
list ice. it is made icifh thr intent tmi of bi'^- 
ing u<ed for that purpose. A pt-rson, there¬ 
fore, who. at the request of another sent to 
trap him, fabricates a document purporting 
to DC a notice under the seal and signature 
of a Deputy ColUs-tt#r, he b^ung informed 
that the notice was required !)v '»uch other 
person for the purpose of being used in a 
pending suit {there being, however, in reality 
no such suit in existenrt*i, is gmlty of forg¬ 
ery, it not being necessary tlial the inten¬ 
tion of fraudulently ii‘«ing the document 
should exist in the mind of any other person 
than the person fabricating the document — 
HaKADHAN MaITI V. QaEEN-HMCKE.SS, I. L 
R., 14Cal 513. [PethtTam, C J.,and Wilson. 
Tottenham, Norris, and Ghose. ]]. junt 4, 

1887 1 

Held that a person who, being himself 
the forger thereof, has used as genuine a 
forged document, cannot be punished as 
well under s. 471 of the Indian Penal Code 
for the use as under s. 466 for the forgery.— 
QrKXx-EMPKESs V. Umkvo Lai.. 1 L. R , 
23 AIL 84. [Aikman. J Nov. 1, 1900. 


Ip a Court of Session proceeds to take acn 
tion under s. 477 of the Code of Criminld 
Procedure, it must, in the first instance, frame 
a charge so as to enable the accused to know 
the exact nature of the offence he is alleged 
to have committed. A charge is a precise 
form Illation of the specific accus.'ition made 
against a person who is entitled to know its 
nature at the earliest stage. After the acen- 
sation has been formulated in the shape of a 
charge, the Sessions Court may then either 
romnut the accuvd for trial before itself 
upon tile charge so framed, or admit him to 
bad for the same purpose, R w.ts examined 
as a witness by the bossions Judge in a (^se. 
On the I5lh of February Ihe Sessions judge 
delivered judgment in that ca.se, and on the 
same day piirporiing to art under s. 477 trf 
the Code of Crimin.al Procedure, had R 
arrested and conimitted to jail on charges 
under ss. 193,466, and 471 of the Penal Code. 
The 25th of February was fixed for com* 
inenring the, preliminary inqviiry. No pro- 
reeding was drawn up or charges framed on 
the 15th. On the 16th of February an order 
was recfjrded by the Sessions Judge as fol¬ 
lows In the course of the Sessions trial 
dec'ded yesterday, I came to the opinion, for 
reasons stated in in\ judgment then delivered 
that R has committed oSenres under ss. 193, 
465. and 471 of the Penal Code, and that it is 
my duty to hold an inquiry preliminary to 
committing him to the High Court to be 
tried for tho,sc offences. R was yesterday 
arrested and committed to jail. There was 
then no time owing to the lateness of the 
hour to draw up this formal proceeding. He 
will be produred before me. as directed in the 
warrant, on the 25th of February, when evi¬ 
dence will be taken.' Held that the proc.eed- 
ing of the 16th of February contained no 
particulars of the slatements made and acts 
done b} R upon which perjury and forgery 
were charged against him, and was not in any 
sense a charge or order of commitment, and 
w,T.s not warranted by law — Reil\ v. King- 
Hmpkkok, I L. R., 28 CaL 434. [Ameer 
All and Pratt. J) April 26, 1901.[ 


467 Whoever forges g document which purports to be a valuable security ct. of Set. 

Forgery of valuable secu- OT a will, Or an authority 10 adopt a son, or which 
rity> W.U, &c. purports to give authority to the person to make or whe^^ 

transfer any valuable security, or to receive the principal, interest, or dividends 
thereon, or to receive or deliver any monej', moveable properly, or valuable ^noU of 
security, or any document purporting to be an acquittance or receipt at- 
knowiedging the payment of money, or an acquittance or receipt for the deti* Nothaiubte* 
very of any moveable property or valuable security, shall be punished with 
transportation for life, or with imprisonment of either description for a t nn 
which may extend to ten years, and shall also be liable to tine. 
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A FRAUDULENT alteration of a colleotorate 
challm ia the forgery of R document dcscrib- 
^ in s. 467 of the Penal Code,—Q ueen v. 
Hurish Chundbr Bose, W. R., Gap., 1864, 
32. [Loch and Jackson, JJ. April iz, 1864 < 

The forging of a document which purports, 
OR the face of it, to be a copy only, and 
which, even if a genuine copy, would Tiot au¬ 
thorize the delivery of moveable property, is 
not punishable under s. 467 of the Pen il 
Code. The High Court will not .liter ,i roii- 
viction by a Sessions Court aided by a jury 
on a charge only triable by a jury, to one of 
a nature not triable by such a tnb'in.il. but 
will annul the proceedings, and leave the pro 
secution to take fresh proeiM:dirigs against 
the prisoner on any other rhjrge it niuy bo 
advised.—R kg. v, Nako G.)p^l, 5 Honi. H 
C. R. 56 [Warden and Gibbs, jj |uly 
22, 186S ] 

The prisoner was charged, under s. 471 of 
the Penal Code, with fraudultMitly using as 
genuine a forged document, and having 
been tried before a Sessions Judge and jury 
was convicted of that offence The Se.Si:on-s 
Judge, considering the forged docuinent to 
be of the nature of thos:; specihed in s. 407, 
sentenced the prisoner to ten years' 
portation On appeal the High C‘<jiirt he’d 
that the charge should have di itinc" I v set forth 
the offence as that of us ng a forge i dom- 
ment of the nature of tho'^f ■ipeeifi'-J m s 407. 
and that, that not hiviiig been do’ie, ihe trial 
by jury vv'as illegal. Tne couviri’o.i and 
sentence were therelore .innuiled, an I .! iva'i 
directed that the prtso'nr should be rt-iru'<l 
—Reg V Ganoakav M\mi, (i lloui 11. C 
R 43. [Wfirden inj Gibbs J| june 24, 
.869^] 

Where prisoner, to scre**n his own negli¬ 
gence, altered an officr>.n purt, surb coudurt 
does not fall wiLhin tlie dcnnitiun of lurgrTy 
in the Penal Code.—Q uf.fn r L\i,l Gi'mim., 

2 N.-W. P. II ^Tunwr and Spankii- JJ. 
Jan. 10, 1870 j 

A. i.NTENOi.N’o to procure a forged docu¬ 
ment purporting to J>e cxciaitnl by one Cno- 
tak. applied to K to acf ornpany A to (ioiak- 
pur, where A said Chotak would hr found, 
and there to draw out a bond for execution 
by Chotak. In pursuanci* of this invitation 
K, believing that Chotak would execute the 
bond, accompanied A to Gorakpur, A took 
with him his ploughman, named CheVjo, and 
directed Chetoo to piir«'hase a sMinp-paper 
for the bond, and to gfv^ his name and de¬ 
scription to the stamp-vendor as Chotak. 
Chetoo complied with this direction and fhc 
stamp-vendor wrote on the st;im‘>.paper an 
endorsement to the e.Tect tha^ the pur-di iset 
was Chotak, with the description which would 


apply to that person, but, suspecting fal^e 
personation, arrested Chetoo, and tooirbilR 
to the Magistrate. On the above faCt$i the 
Sessions Judge convicted A of attempt td 
forge a valuable security^ and, undtf $s. 467 
;ind 511. sentenced him to be rigorously im* 
pri:>oned for Hve years. /{c^U that, to con- 
.stitiitc the offence of attempt under s. 511, 
Penal Code, there must bo an act done with 
the intention uf committing an offence, and 
for the purpose uf cumniiiting that offence, 
anil it miLst done in attempting the com- 
Tiiissiori uf thu uieiu'c. The provisions of s. 
511, Penal Code, do not extend to make pun- 
ish.ible as attuinpr*» acts done in the mere 
stage of preparation. Although such aredoubt- 
let^s done low.ird^ the commission of the of- 
feure, lIic) are no: done in the attempt to 
coinniit the o.fence, wilhm the meaning of 
the word “ attemp: " as used in the suction. 

—^Qt/i;}-.v e. Kiv-svri'N Ch.aiviiev, 4 N.-W. 
P. 46. Turner, J. Mar 13, 18723 Re- 

fern (I to in ytft t*n-limpres\ V. /iofyan Siiy'A, 

I L. R , it 5 All 40y. tn/ru. 

The ai'cusixl, in order to obuiii a recog¬ 
nition trom a Seltiement-offioer that they 
were entitled to the title ot Lu<>kur/' tiled a 
s.iiiixd before that uiticer purporting to grant 
that title. This document was found nut to 
b.' geiiu.nc The Sessions Judge convicted 
the a<vu*.ed under s*. 471, 464, of the PenoJ 
Code on appeal th.1l, even supposing 

the arcu:scd had used the document knowing 
it nut to bvgeniiinv, they could not be found 
giiil^y, at the iiitentiua ot the accused was 
not tu c.iiiM' wrongful gain or wrongful loss 
to any on.;, rliu r intent.on being to produce 
.1 fiKe b-lici 111 the maul uf the SectieiiicRt- 
orti'vr th it ih ‘v were entitled to the dignity 
uf " faiskar,’ .ind th.d this could nut be &aia 
to cunslitiite ' an mieiUion to defraud/' A 
. mnti cuiiferr.ng .1 title of dignity on a per¬ 
son IS not a valuable .socunty within the 
meaning o: thr Pon.d Cixle.— Jan MamOMRD 
ANIi |MtM< .M.MiflAiHli V. QU£EN'-K»eRK2jE : 

Waki Memi V Qi'esn-Emfress, 1 L. R... 
JoC.d. 58J Milter and Norris, JJ. April 
17. 18S4 

A Srii-REt..isriiAR 'under the Registration 
Art ii(f. of 18777 IS not a Judge, and, there¬ 
fore. not n ' Court' Within the meaning of a, 
ty5 of the* Code of Criminal Procedure (Act 
X. of 18S2,; Mis sanctiun therefore not 
nt;ce‘5sary for a prosecution for forgery in 
respect uf a forged document pmseuted for 
registration in h.s The word forg¬ 

ery ‘ is used as a general term in s. 463 
the IVn.i! Code, and that section is referred 
to in R (omprehcnsjve sense in ». 195 of the 
Cririiina] Procedure Code (Art X. o( tfSSS) 
so as to tfinkraixi all species of for^geryt ufed 
thus includes a case falling under s. 467 o| the 


I 568 1 



Cwtu XVUt.] OFFBNC^aSLATlNG TO DOCUMENTS, 6 v. tSKa< 468 ^ 489 , 


Itail Ciikte. Tilt defifiitioa of Court" gvv- 
en in tile Evidence Act (1. of 1872) is framtsd 
only hor the purpoaes of the Act itself, 
should not be extended beyond its legitinuie 
scope. Distinction between a jiuhtial and 
an administrative inquiry point(*d out. — 
QCKSH-EvPKass V. Tulja, J. L. R., u Hum. 
36. [West and Dirdwood, jj. Jui)-14,1887. , 

One Chaturi, calling himself Kehn, the 
son of Bhupnl Kachhi, went tu a stamp- 
vendor, accompanied by a man named Kalyan 
Singh, and piirrhased from him. in the name 
of Kehri, a stamp-pa per of the value uf four 
onitas. The two men then went to a petition- 
urritec, and Chahiri again giving liis mime 
99 Kehri, they asked the petitiuii-v\ritei‘ tu 
write for them a bund for Rs. 50 payable by 
Kehri to Kalyan Singh. The petitioner-writer 
commenced to write the bond, but, his suspi¬ 
cions being aroused, did not timsh it. but 
took Cbaturi and Kalyan Singh 10 the near¬ 
est thana. Mchi that, under the above 1 i.*'- 
cumstances, Kalyan Smgh was nghll\ eon- 
vjctetl of an attempt to runirnii the (ifFene< 
defined tn s 4(>y ol the Indian Penal Cotie, 
and Chaturl of alwlment td tiu viid attcmpi 
The Queen v A*,iw Sayun ('hu.vfny i N.-W. 
H.C.Rep.. 1872, p 46J referred to '-yoREN- 
Eueerss V. Kai.y\n SiNt.H, ( I. K 16 All. 
409. 'Burkitt. |. 25. i8tj4. Sec I.aUt 


t ‘ \ , 

Mohan Sarkar v. Qneen^Empress^ }, L. 

22 Cal. 31under s. 408. 

The accused was not only the writer Imt 
also t('ok an active part in the preparation of 
.t document, the alleged executant of whldb. 
was dcjd before the date of the document, 
and the person who really had ao interest 
under the document was convicted aoder s. 
82 ol the Registration Act ( 111 , of 1877). 
Hut evidence was wanting to show that ^e 
ai'i’iised took any part in the forgery of the 
name of the alleged executant. Held that the 
d could not Ik* ronvictcd of the offence 
o^ forgery under s 4fi7 of the Penal Code. 
Thtrc !>i‘ing nothing uii the rorord to show 
'h.if the ,'irci!to<sl \va> a party to, or took jmy 
in Oie actual forgery of tlie dorument, or 
that he wa.s present on the occasion when H 
vvvis forged, the proper serilon to convict him 
under would Ije section \-i\u3 that is, of 
aU‘lment of forgery, and not section 
\n wurf-gistered document, though it may 
un* ljt‘.1 valuable se<'iiTit_v tmfil registration 
Is f'oinpk'lfd, still '‘purports'’ to be a ralu- 
uble st-rurity within the meaning of s. 467 of 
the Henai Cudu, Qiteeu^Empms v. Afawa- 

\infi. 'I. I, K 12 Mad. 14S1 approved of. 
Kashi N vih N vfh v, yL’EBx-EM press, I. L, 
U. 25; C.iK 2U7 'Ghose and Wilkins, jj. 
jn’y ft 1807 j 


468. Whoever comraiis forgery, inietiiing luu ihe ducament forged shall Ct.ofSes, 
Forgery fur the purpu-^r of he used for llie purpo.se of cheating, shall be punished wmot. 
cheating.’ with imprisonment of either description for a term 

watch raav extend to seven vears, and shall asn bo liable 10 line. 


Hblh that, wliere a person s obiom was 10 iivnne luviiig bwii made .nfte.rihe offence of 
deceiv'e his employer by falsifying anutiiiL- <'hc.iting was romplett', and being made by 
ifeOuks which were in In'* rusiudy, s\ich dr- lUc auvused fur the purpose of saving him- 
reption being likely m caiiNr damage to his self or concealing the o^enre of cheating, a 
employt*r, hr was nghilv i'fin\ict<Hl iimh r s • ii-irgr undrr s. 4f»S w.is not Mistalnablc.— 

4^8 of forg«M*y With intent to rloMt. mstr.'id Hi kmi’kii Rmc Chovvn Panj Riv, Xo, 15 
of under s. 465 of simple forgerv.— tji kln :■ oi iS;^ 

^ Hayley -j>ug graming of a sanction to a private 

and Mitter, JJ. Srp 5 person under r| (n of s. 195 of the Code of 

The accused wn«chargnl with cheating by < nmin.a) IVoctnlarr |Art X. of 1882) does 
falsely and incorrectly re,ading out to .in nut debar a Civil Court from proceeding 
octrOMiarOgha the contents of an invoice of under s 478. nor can ihe dismissal a 
a consignment of goods, and so making ihr M.igistratc of .i cumplalnt made by a private 
value appear to be less than it actualh was t»err>un be held to be a bar, till set aside, to a 
and also with forgery undei ^ 468. having proewding under that section.-^ ueen-Em- 
afterwards altered the invoice so as (o make cri'ss r. Shankeh, I- L. R.. 13 Bom. 384* 
it correspond with what hu had dictated to [Birdwood and Jardine, |J. Dec. 13,18^3 
the darogha. Held that the alteration in the 

469 . Whoever commits forgery, intending that the document forged sIiaII Gt.of8n4 
fo(K«ry fot the purpose o. lia™ the repiiiaiioii of any party, or knowing that It 
harming reputation. is likely to be used for iliat puriiose, shall be punished Bailable, 

with impriaonmeat o£ eidier descripfiion for a term which may extend to three 
years* and shall also be liable to 8ne. 
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Wherb a draft-petition was prepared with a person, the offence waa held to fatt witMn 
the inteation of being used as evidence of a s. 469 of the Penal Code,—S hebfaIT ALt% 
matter, it was held to fall within s. 29 of the 10 W, R. 61; a B, L, R, A, Cr. la,- [l„och 
l 4 iial Code; and as it contained false state- and Glover, JJ. Dec. 14, 1868.3 
ments calculated to injure the reputation of 


** A forged document,^’ 


470. A false document made wholly or in part 
by forgery is designated “a forged document'" 


The vendees of a plot of land altered the 
number by which the land was described in 
the deed of sale, doing so because such 
number was not the right number. Having 
made this alteration, they used the deed of 
sale as evidence in a suit held that the al¬ 
teration of the deed did not amount to “ forg¬ 
ery ” within the meaning of s. 463 of the 
Penal Code, nor could the deed, after the al¬ 
teration, be designated a " forged document" 
as contemplated hy s. 4.70, the intention to 
cause wrongful loss or wrongful gam or tu 


defraud being wanting; nor could it be said 
that, in using the de^, the vendees ware 
** dishonestly ” or fraudulently " using as 
genuine a " forged document," and therefore 
the use by the vendees of the deed did not 
constitute an offence under s, 471 of the 
Penal Code. Further, that their use of it 
did not render them liable to conviction under 
s. 196 of that Code.— Empress v. Fateh, 
I. L, R., s All. 217. [Mahmood. J, Oct. a, 
1882,} 


Same Court a« 
that hy which 
ii tri- 

UnrosT- 

Warrant. 

Bailable. 

Not comp. 


471. Whoever fratidulenily or liishonesily uses as genuine any document 
Using as genuine a forged which ho knows or lias reason to believe to be a 
document. forged document shall be punished* in the same 

manner as if he had forged such document. 


Where a forged document is put in evi¬ 
dence before the Collector, the power of rom- 
mitment rests with the Rtvenm* Authorities, 
and does not, under any rirrumstances, ex¬ 
tend to the Magistrate.— Govt, v, Hunoses- 
SUR Shin, i Ind. Jur. O. S. ii. 'Steer, |- 
July 28, 1862.] 

Cou.nterfsit seals and forged documenN 
were Found in the prisoner's possession, .irid, 
as he could give no sati^fartory inforii^ntion 
as to how he became posse ssi^d of them, n 
was inferred that he krpt them with the in 
tention of using them fraudulently .—(Ji ekn 
V. Kristo Soondkk Dku, 2 W. K. 5 Kemp 
and Glover, JJ, Jan. 10, ili65.j 

The offence of uttering forged documents 
requires in this country to be puni.shed with 
the severest punishment allowed by law 
Contemporaneous sentenr‘es arc not justified 
by the Penal Code—Q i'ern ». Mouksm 
Chunder Sircar. 3 VV. R. 13. t Glover. J 
May 15, i865.j 

A CONVICTION may be had for using as 
genuine a forged dor*unieni purporting to 
have been made by a public servant in his 
official capacity, notwithstanding the illegibi 
lity of the seal and signature thcri'uii,— 
Qukbn V, Prosscno Bosk, 5 W. R. 96. 
[Neman and Campbell, JJ. May 28, i866.] 


A I'KHSON may be ronvicted of using as 
genuine .t duiTiment which he knew to be 
forgtfd, though he in the first instance, pro¬ 
duced only a copy of a copy of it.—OoEEN v. 
Nrji'M Ali, 6 \V. R. 41, [Jackin and 
Markby, jj. July 9, 1866.] 

W FiKKE a prisoner produced as evidence an 
acrount-book, one page of which had been 
fraudulently abstrarted, and another substi¬ 
tuted for it, AWd that he wa.i not guilty of the 
offence uf attempting to use as genuine fabri- 
ratcil f \ ideni'e, unless he knew of the forgery, 
and intended to use the forged evidence for 
the purpose of affecting the decision on the 
point at issue when the book was tendered.— 
^)rFK.v V. jMriiooo SoonuN Shaw, 7 W. R. 
23. [Kemp and Markby, JJ. Jan. a6,1867.] 

WiiKRR an intention to use a forged docu¬ 
ment, if necessary, inferred from tM facts of 
the rase and from the conduct of the prisoner. 
—JuKHN V . Hatim Moonsheb aiias Maho- 
MRU Hatim, 8 W K. ti* i^Seton-Karr and 
.Maepherson, JJ June 8, 1^7.] 

There must be a fraudulent and dishonest 
using of a document as genuine before a con¬ 
viction can be had under .s. 471 of the Penal 
Code.—Q uern Jahan Hux, 8 W< R. 8t. 
[Kemp and Glover, JJ. Nov. 19, 18^ ] 


■ document ii a pro. note of the Govt, of India, Cl. of Scs.« Cog* 

pueable, Warrant, Bailable, Not romp., Sanction If offenoe committed in Court. 
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lira caie in wiii<^ the accused was charged 
wftH diitoneetly using as genuine a patta 
udiioh be knew to be forged, and in which 
there was a Irat^ulent insertion, it was held 
that it w^s not necessaiy to prove that he 
personally inserted the word, but it was 
sufftcieot if it was inserted with his know- 
ledge.—Q ubsn o. Hemouuuiii MuMiUL, g 
W. R. 23 . iKemp and Jarkson, ]|. Mar. 2, 

1868.3 

A DBRPof divorce is a " valuable security 
within the meaning of s. 30 of the Penal 
Code. The presenting of a forged document 
uf such a nature for registration, and obtain- 
ing registration, would be "using’' within s. 
471 of that Code.—Q ukem v. A'/.imooodeen, 
II W, R, 15. [Jackson and Glover, jj. 
Mar. 3, 1869.J 

The false alteration of a pulicc-dtary by a 
head-const able was held to tall under s. 471, 
Penal Code, as the forgerv of a document 
made ^ a public servant in his official capa¬ 
city.-—Q ueen V. Rl'IiHoo Bakkick, ]] W- 
R. 44. [Norman and Jackson, JJ. May 3, 

1869.3 

The prisoner was charged, under s. 471 
of the Pena! Code, with fraudulently using 
as genuine a forged documont, and, having 
been tried before a Sessions Judge and jury, 
was ronvicied of that offence 'I'he Sessions 
Judge, considering the forged document to 
be of the natun* of those specified in s, 4^17, 
sentenced the prisoner to ro years' transport¬ 
ation. On appeal, the High Court held that 
the charge should have distinctly set forth 
the offence as that of using a forged docu¬ 
ment of the nature of Ihose spci'ificd in n. 4(17, 
and that, that not having been done, the tri¬ 
al by jury was illegal The conviction and 
sentence were therefore annulled, and it was 
directed that the prisoner should be. re-trud. 
—Rko. e. Gano^kam 6 Uoni. H. C. 

43- [Warden and Gibbs, JJ. June 24, 
1869J 

To support a conviction of the offrmx* un¬ 
der a. 471 pf the Penal Cik 1'\ there must he 
a using of a document by a person who knows, 
or has reason to believe, that it is forged.— 

S WKKN r. Bholay PraManick, 17 W. R.32. 
Cemp and Jackson, JJ. Feb. 20, 1872.] 

Thb offence imputed against an at'cused, 
who, 111 A civil suit, is alleged to have used 
as genttino a document which he knew to be 
a foffged document, is one cognizable under 
a. 471 of the Penal Code. Such accused 
ahouki, therefore, be charged under that sec- 
tioiii and not under s. 196 of the Code.— 
EnFRsas V. Kherodh Chunder Mozumdar, 
I. UR . sCah 7I7;«C. L. R. 118. [Jack- 
aon and Toitenhami JJ. Mar. 2. i88o.j 


WHERsthe accused were charged under a. 
471 of the Penal Code with having, in a si^t 
brought against them by the vendee of tlieir 
sister to recover possession of certain pro¬ 
perty acquired by her by right of inherit- 
anc.e from her father, fraudulently and dis¬ 
honestly used a forged document as genuine, 
knowing or having reason to believe it to be 
a forged document, it appeared that the ac¬ 
cused Were in possession of the property, and 
that the document in question purpoited to 
be a deed of gift from their father. It waa 
proved that the cndorvment of registration 
which appeared in the document was a foi^- 
cry. In his charge to the jury the Sessions 
Judge omitted to deal with the fact of the 
accused being in possession of the prc^ierty. 
He also directed that, the registration en¬ 
dorsement having been proved to be a for^ 
cry, It was for the accused persons to estao- 
[tsh ihe genuineness of the document, field 
that It was not sufficient for the jury merely 
to decide on the evidence whether the docu¬ 
ment was a forgery, and whether the accused 
knew it was .1 forgery when they used it, bat 
it was further necessary for the jury to de¬ 
ride whether the document had been used 
fraudulently and dishonestly. Held also that 
the Sessions Judge, in onvtling to deal with 
Ihi* fa''t of the possession of the accused, 
and in throwing the rnius of proving the ge¬ 
nuineness uf the document upon them, had 
niisdire+'led the jury. —Khokshed KazI o. 
Emi*rkss. fJ C. h. R. 542. '^Mitter and 
M.-icIerin, H. May 30, 1881. j 

W’liERK a person, in the course uf an action 
brought Hgriinst him to gain possession of a 
[iroperty, uses a forged doi'ument for the 
purpose of Miiqrorting his title, though there 
may bo no necessity for the use of it, such a 
user IS clearly fraudulent. A general inten¬ 
tion to defraud, without the intention of caus¬ 
ing wrongful gain to one person or wrongful 
loss to another, would, if proved, be suffici¬ 
ent to support a conviction ; and such an in¬ 
tention IS a necessary inference which the ju¬ 
ry should Ik- dirrvted to draw, if they are sa¬ 
tisfied that the .accused has uttered a forged 
du<'um(*nt as a true one, meaning it to be 
taken a.s such, and knowing it to be forged.—* 
]s THE Matter ok Dhunam Kazbe, I. L, 
R., 9 Cal. 53; 11 C. L R. 69 f Maclean and 
Norris, JJ juiy 13. 1883-j 

The vendees of a plot of land altered the 
number by which the land was described in 
the deed of sale, doing so because such ttiim- 
ber w'as not the right number. Having 
this alteration, they used the deed of sale m 
evidence in a suit. Held that the altemtloft 
of the deed did not amount to ''forgery" 
within the meaning of s. 463 of the Penal 
Code, nor could the deed, after the alteration, 
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be designated a *' forged document as con¬ 
templated hy s. ^70, the intention to cause 
wrongful loss or wrongful gain, or to defraud, 
being wanting; nor could it be said that, in 
using the deed, the vendees were ** dishonest¬ 
ly" or ‘‘fraudulently” using as genuine a 

forged document,” and therefore the use by 
the vendees of the deed did not constitute 
an offence under s. 471 of the Penal Code 
Further that their use of it did not render Iheru 
liable to conviction under s. 196 of that Code. 
—Empress r. Fateh, 1. L. R, 5 AM 1217 
£Mahmood, J. Oct. 2.1882.] 

The Court of an Assistant Colle« tor nul 
subordinate to that of the Magistrate of the 
District within the meaning of s 195 uf the 
Criminal Procedure Code. Sanction 10 pro¬ 
secution granted under s. 195 should specify 
the Court or other place in which, and the 
occasion on which, the offence was commit¬ 
ted, and such sanction should not be grinted 
%vithout a preliminary inquiry, w-here .such in¬ 
quiry is “ necessary ' within the meaning uj 
s. 476 of the Code. Where s;uirtio(i to the 
prosecution of a person for the offence of 
using certain evideiirc known to Im.' lalsc u,i,s 
granted by a Court to which llic Court in 
which such evidence was used was nut sub¬ 
ordinate, and such s,inctii>n did nut speedy 
the place in which, and the ocr.ibion on w hicii, 
such offence was committed, and the Court 
granting the sanction did not make any pre¬ 
liminary inquiry, although stu'h an inqiurv 
was " necessary ’ in the sense oJ s. 17O of the 
Criminal PTOi*cdiire Code, hrld that, the in¬ 
dispensable preliminary conditions uf s. 
ot the Code being wanting to the prose* u- 
tion, the cumniilting Magi.s-tratc w«<-. incom¬ 
petent to entertain the ra'-^e. and the ‘‘oni- 
mitment was illegal, and should be quashed, 
Jfeld also that the fart that there was not .in\ 
evidence to connect surh person with the use 
of such false evidence was a defwt m law 
sufficient to justify the quashing of the r<tin- 
mitinent —Empress;'. Norotam Das, 1. L 
R,, 6 All. 98. [Tyrrell. J. O^t. 2, i88j ' 

1 HE accused, in order to obt^iin a rerogni- 
tion from a Settlement-officer that they were 
entitled to the title of “ i-uskur/ filed a sunad 
before the officer purporting to grant that title. 
This document was found not to he genuine. 
The Sessions Judge convicted the accused 
under ss. 471 and 464 of the Penal Code. 
Heid on appeal that, even supposing the ac¬ 
cused had used the document knowing it not 
to be genuine, they could not be found guil- 
ty, as the intention of the accused was not to 
cause wrongful g-ain or wrongful loss to any 
intention being to produce a false 
wlief in the mind of the Scttlement-offirf^ 
Ihat lhey were cnOtU^ to thudignity ol “ l.us- 
kur, and that this lould not be .said to con¬ 


stitute an “ intention to defnaodi^ A SMmd 
conferring a title of dignity on a {tervon hr 
not a valuable security within the ideaalag 
of the Penal Code. - Jaw Mahomed and JA- , 
B^K Mahomed v. {^uebn-Empresri Wahi 
Mkah V. ^uken-Empres 9 , I. L R., loCat. 
584. ; Mitterand Norris, jj , April 17,188^^] 
Cited in (Jueen-£mpress y. haradknn alias 
A'fiMa/ Difss Gha^’M, 1 , L, R., 19 CaK 

tnt'rtf 

Tilt creditors of a police-constable applied 
to the District Superintendent of Police that 
Ks, j migbl bt‘ deducted monthly from the 
debtor's pay until the debt was satis^ 
lit(.l I'pon an order being passed directing 
that the deduction asked for should be made, 
the debtor produced a receipt purporting to 
Ih. a receipt for Rs. iS, the whole amount due. 
It subscquciuly appeared that the receipt was 
oni* for Ks S, which the debtor had altered 
by adding the figure *'i.’’ so as to make it 
appear that the receipt was for Rs, 18. Held 
thtit the real intent in the prisoner's mind 
bt iiig fo induce hi> superior officer to refrain 
from the illega) art uf stopping a portion of 
fits salary, the Court iu a criniinal ease ought 
nut to speculate as to Nome uthcr intent over 
and abo^e thi> that might have presented it¬ 
self to him , that it did not nece5^arily fol¬ 
low that he contemplated setting up tne al¬ 
ien d T*‘(oipt to defeat his rreditor's vlaim ; 
and that, therefore, he ought not to have been 
convicti'd ot an otfenoe under s 471 uf the 
Penal Codr.--(JchtN-KMi'KhS,s r SvicoHw 

sMH, 1 . I. R..^ AIL 4o;^. ■ Pelheraui, C-j., 
and Straiglit J Pcb. 27, 1885*. 

Lv a inaJ upon a t harge, under s. 471 at 
thi Penal Code, of fraudulently or diAhoiiest- 
K uMng as genuine documents known to be 
forged, It was found that foiH" foiged receipts 
tor the payment of rent, u$ed by the prisoner 
had been fabricated in Uea ot genuine te- 
rcipls which had beem lost. Held that, with 
reference to the definitions of the terms *'dis¬ 
honestly' and ” fraudulently ” inss. ^aad 
25 of the Penal C<»de, the prisoner^ upon the 
facts as found, had nut rommitted theOftence 
punish,ible under s. 47i.»(,} uekn-£mfMSS 
V. Shko Ua\ai. I. L. R.p 7 AIL 459. I,Brod- 
hur«»t, J. Mar. 6. 1885.) 

On the 2nd August 1S84, a MunsH, who 
was of opinion that, in the course of a suit 
which had been tried before him, oertain per¬ 
sons had committed offences under ss. 19,^, 
463, and 471 of the Penal Code, and that die 
proscrution of these persons was desiraUei 
made an order which he described ail paMod 
under s (143 of the Civil Procedure Cooe, and 
in which he directed that the accused lAiould 
1)0 sent to the Magistrate, and that the 
gist rate should inquire into the enaitter» In 
May 1885, upon an application by one oC 
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accu^ to the District Court to revoke 
this sanotion for prosecution granted by the 
Jt was contended that the sam> 
tk}|n had expired on the 2nd February 1885, 
and had ceasi^ to have effect. Held by the 
Full Bench that the Munsif's order^ whether 
it was or was not a sanction, was a sufficient 
" complaint '* within the meaning of s. 195 of 
the Criminal Procedure Code, and that the 
limitation-period prescribed by that section 
was applicable to the case Per Petheram, 
C>J., and Straight, K—That, considering that 
s* d43 of the Civil Prucedun' Code was close¬ 
ly similar to s. 476 of the Criminal Procedure 
Code, the Munsif s order niight be taken as 
having been passed under the latter section. 
Also per Petheram. C.J., and Straight, J.— 
The words in s. ipO of the Criminal f^uoudurc 
Code, except with the previous sanction or 
on the complaint uf the public servant cou- 
c^rned/' must be read in connection with s. 
476, which was enacted w’ith the object of 
avoiding the inconvenience which might be 
caused if a Munsif or a Subordinate Judge, 
or a Judge, were obliged to appear before a 
Magistrate, and make a cumplaint on oath, 
like an ordinary cumplf'iiiumt, in order to lay 
the foundation fur a prosecution. The lan¬ 
guage of s. 476 indicates that, where a Court 
IS acting under s. 195, a roinplamt in the 
strict sense of the Co<ie i^ not required, and 
that the procedure therein laid dow'n cunstt- 
tutes the complaint" mentioned in s. 195. 

JtsMXi Pkosad V. Sn\M 1 L. R.. 7 

All, 871. ^Petheram, C.J, and Straight, 
Brodhursi. and Tyrrell, Jf. |uly 4, 1885/ 

Rl'Lk.s of limitation are foreign to the ad¬ 
ministration of criminal juMicc, and it is only 
by express statutory provi<;ion that any rule 
of limitation could be made appUrable to 
criminal eases, Art. 178, Sch. II., limitation 
Act pCV. of 1877), must l>e construed with 
reference to the wording of the other articles, 
and can relate only to applications e/usdew 
jvivm'j. A suit was instituted for possession 
of certain land on which stood a factory. In 
proof of the claim, the plaintiffs bird in Court 
a sarkkat or lease, which was pronounced by^ 
the Munsif to be n forgery. Plaintiffs ap¬ 
pealed up to the High Court, where, on the 
a4th June 1886, the Munsif's dccroe was af¬ 
firmed. Defendants then applied to the Mnn- 
aif for sanction to prosecute the plaintiffs for 
the offence of using a forged document, know- 
11^ the same to be forged. The Munsif re¬ 
fused to sanction the prosecution prayed for, 
hliftOJi application to the Sessions judge, such 
sanction was granted. On application to 
visetheSessions Judge s order granting sanc¬ 
tion, it was contend^ that, after the lapse 
of nearly three years, sanction to prosecute 
adienld iwt have been granted. IMd that 


there b no fixed period of limitation for 
ing applications for sanction under s. 19$ <4 
the Criminal Procedure Code.—Eupaxas w. 
Ajuohia Sin^h, 1. L. B.fio All. 350 [Mab* 
moud> J. Jan. 25, iS88.j 

A posi-MASTBR misappropriated a certain 
sum of money, and at the same time made a 
false document purporting to be a receipt 
signed by the person to whom the money 
was payable He was convicted of using a 
forged document under .s. 471 of the Pcml 
Code, It was contended that no forgery had 
been committed, because the receipt was 
made merely to cover the embeaselement. 
impress oj Jndiu v. yUcaiiand (I. L, R., 5 
All. 222.) Held that the conviction was right. 
A debtor who labricates a release to screen 
himself from liability to pay the debt cannot 
be said not to be guilty ot forgery, because 
he intended by the fahncalion to cover a dis¬ 
honest purpose.— Queem-Empkgss v. Saba- 
I’Ari, 1. L. R., II Mad. 411. [Muttusami 
Ayyar and NA'ilkinson, JJ. July 5, 1888.3 

THh granting of a sanction to a prit'atc 
person under cl, \C) uf 195 of the Code of 
Criminal Procedure ^Act X. of 1882) does 
nut debar a Civil Court from proceeding un¬ 
der s. 4781 nor t^an the disnnissal by a Ma¬ 
gistrate of a complaint made by a private per¬ 
son lie held to be a bar, till set aside, to a 
proceeding under that section.—yuBSM-Eic- 
I'kbss V. Shank.^k, I. U. K . 13 Bom. 384. 
^Birdu'Oud tind Jardine, JJ. Dec. 13, 1888.3 

Ch-Ki \].v dociiaicuts having been put into 
Court in a mi it pending before a Districi 
Munsif, but not gi\en in evidence, the Dis- 
trit'i Munsif iiuide an order for the prosecu¬ 
tion uf the parties who so put them in, on 
the g round that the documents were forgeries. 
Held (r) that the High Court had power to 
revise the proceedings of the District Mun- 
Nif. 1 j) that the District Munsif wa.s not com¬ 
petent to go beyond the record; (j) that the 
order was wrong, and should be set aside.—* 
Ardi’l Kh \i>ak Meera Sahsb, I L. R., 
15 Mad. 224. [Parker and Shephard, JJ. 
jHn. 5. 15, 1892.] 

In construing ss. 24 and 25 of the Penal 
Code, the primary and not the more ramoite 
intention of the accused muat be looked ^ 
^tteen-Empress v. Girdhari Lai (I, L* R., 8 
All. (>53) cited. Under the rules of the Cri- 
rutta University a private student desiring to 
appear at the Entrance Examination la re* 
qutred to forward to the Registrar, With bin 
application for permission to appear, a oerti^ 
ticate to the effect, inter alid^ that he is of 
good moral character, and has submittedhim- 
scH to a test examination fay, and furnished 
exercisB to, the person signing the c^ifleate 
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suffideot in that persoo's opinion to »how 
that his qualifications give a reasonable pro- 
tdhlUty (H bis passing the examination* Such 
certificate has to be signed by one or other of 
the persons mentioned in the rules, amongst 
them being the head-master of a high school 
under puhuic management. On such certi¬ 
ficate ^ing sent to the Registrar and the 
prescribed fee paid, that officer forwards n 
receipt to the candidate with his roll-number 
thereon, which is also an authority for him 
to appear at the examination, and enter the 
examination-hall. A private student forward¬ 
ed to the Registrar, with his application for 
permission to appear, a certificate in the 
prescribed form, purporting to be signed by 
the head-master of a high school, such signa¬ 
ture, however, being, as the applicant well 
knew, a forgery. The Registrar, knowing at 
the time that the signature of the head-master 
was not genuine, sent to the applicant the 
receipt for his fee and the necessary authority 
allowing him to appear at the examination, 
and in due course the applicant appeared, 
took his scat in the hall at the desk allotted 
to him, and commenced the examination. 
Upon charges being preferred against the ap¬ 
plicant of using as genuine a forged docu¬ 
ment (s, 471), and attempting to cheat <ss. 
415 and 511)- hM that, his primary object 
or intention was, by falsely inducing the Re¬ 
gistrar to believe that the certificate was 
Signed by the head-master of a Government 
school under public management, to be per¬ 
mitted to sit for the Entrance Examination, 
and that such intention could not be held to 
be “fraudulent” or “dishonest" within the 
meaning of ss. 25 and 24 of the Penal Code. 
Hdd, consequently.that the use of the forged 
document, though with the knowledge or 
belief that it was forged, was not fraudulent 
or dishonest, and that as these are essential 
elements to uflcnces under ss. 471 and 4i5or 
the Penal Code, the accused had not com¬ 
mitted either of the offences charged. Held 
further that the accused had not rommitUMi 
any offence under the Penal Code. Jan 
Mahomed v. Queen-Empress (J. L. R , 10 
Cal' 584) cited. In a reference by :i Presi¬ 
dency Magistrate to the High Court, under 
s. 432 of the Code of Criminal Procedure, as 
to whether, on the facts stated, any offence 
has been committed by an accused person, it 
lies on the prosecution to make out that an 
offence has been committed, and under the 
circumstances the prosecution must begin.-^ 
QuXKM-£mVRE»ST. H/WRAOHANaliaA Rakhal 
DabbGhosHi f. L. R., 19Cab380. [Norris 
and Beverley,, jj, April 20. 1892.I Dlii- 
sented from in Queen^Empress v. Soshi Bku* 
shaUt I.L. R., 15 All 210, infra; and over¬ 
ruled by Queen-Empress v, Abbas AH, I. L. 
R., 25 Cal. 512, infra. 


The term In a. 463 of the Penal 

Code is not limited in its applicaUon to a 
claim to property. The term “ property'’ hi 
the same section will cover a written oertU 
ficate. It is not necessary to constitute a 
forgery under s. 463 of the PeiMl Code that 
the properly with which it is intended that 
the false document shall cause a person to 
part should be in existence at the lime when 
the false document was made. Queen^Em* 
press V. Haradhan U- 380) d)»< 

sented from. Queen-Empress v, Appasami 
(1. L. R., 12 Mad, 151), and Queen-Empress 
V. Ganesk Khanderao and Ganesh Daidai 
(I. L. R.. 15 Bom. 506) approved. One S B 
presented to the Principof of Queen’s College, 
Benares, a false certificate purporting to have 
been granted by the Principal of Canning 
College, Lucknow, to the effect that he had 
Attended a certain proportion of a certain first- 
year course of law-lecturesdelivered at Can¬ 
ning College, S B, in fart, never having at¬ 
tended such lecture's. Had that oertificate 
been a true one, it would have entitled S B 
to attend a further rourse of law-lectures at 
any one of several associated institutions 
amongst which was Queen's College, Benares, 
without attending or paying the fees for the 
first course of lectures. On presentaiion of 
the above certificate, S B obtained permission 
to attend, and attended, a cx>ursc of second- 
year Icrtures at Queen's College, Benares, 
without attending or paying the fees required 
for the first-yuar course. After S B had at¬ 
tended the above-mentioned second-year 
course of lectures at Queen's College, Benares, 
he Again presenlcd the said false certificate 
to the Principal of Queen's College with a 
View to his obtaining a consolidated rertifi- 
which was necessary, as he alleged, to 
cual>Ie him lo laecomc a candidate in the 
judge’s Court pleadership examination in 
Calcutta. Held that on l>oth occaMonx,when 
he presented the false ixirtificate to obtain 
admi:»siun to the second-year law-idans at 
Queen's College, Benares, and again when 
he endeavoured by its use to obtain the con¬ 
solidated renificate in order to gain admis* 
sion to the pleadership examination in Cal« 
rijtta, S B ivasguilty of the ofFcrux?provided 
for by s. 47] of the Penal Code.—QuEdK- 
EMpnxs-y V. Soi»Hi Bhusiian, L L. R., 15 Aik 
210. [Edge, C.J.. and Aikman, J. April 
29,1893.] Sm IaUU Mahan Surkar v. Quean- 
EmpresSf 1 . L. R., 22 Cal. 313, under a, 40S, 

Sanction was given for the prosacutioa 
a pleader who, in the conduct ol a case, bad 
presented to the CcAirt for his cUente a doqu- 
ment of auspicious appearance, and wliicb 
his clients were charg^ with haviqg forged* 
The sanction was panted by the SeaMCMS 
judge vn the gruttoa that the doeument bccti 
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on ltf sucli marks of concoction that the 
ploadcr'a^aspiclens must have been aroused 
at the Srst Mgfat of it, and that, had he 
exandiwd it, as be ought to have done, he 
would sitfaec have rejected it, or have advised 
kit client to prexiuee it in Court at his own 
risk. On app^ to the High Court, held 
that the sanction should be revoked. A 
pleader ys under no higher obligation than 
any other agent would be, and to justify his 
proeecutioR, it should be shown that he had 
been a party (principal or accessory) to the 
concoction of the document, or that he had 
the knowledge that it was concocted. The 
mere fact that his suspicions ought to have 
been aroused by the sight of the document 
was not primd-facie evidence that he knew, 
or had reason to believe the document to be 
forged .—In re Ranchhoddas, 1. L R., 22 
Bom. 317. [^Parsons and Ranade, JJ. July 
32, 18^.] 

The accused applied to the Superintendent 
of Police at Poona for employment in the 
police>force. In support of his application 
he presented two certificates which he knew 
to be false. One of these rertifii'ates was 
.1 wholly fabricated document, whilst the 
other was altered by several additions made 
subsequently to the issue of the rertifirale. 
Htld that the acciuied was guilty of offences 
under ss. 463 and 471 of the Indian Penal 
Code.*— -Qukbn-Kmfkbss r. Khanuusinoh, 
1 . L. R., 22 Bom 768. 'Persons and Ranade, 
JJ. Dec. 17, 1896." 

Dbpkivatidn of property, actual or intend¬ 
ed, is not an essential element in the offence of 
fraudulently using us genuine a doi'utnent 
which the accused knew or had reason to be¬ 
lieve to be false. Queen-Emprei^i^ v. Hnra- 
dkan ( 1 . L. R.. 19 Cal, 3H0J o\-erriiled.— 
QuSEN'KMPRkSS V Aiimas Al.I, 1 . L. R.. 25 
Cai. 512. [Maclean, C.J-, and O’Kinealy, 
Maepheraon, Trevelyan and Jenkins, J j Dec. 
23 , 29, 1896, and Jan. 29, 1^7.] 

A VAKIL of the High Court was convicted, 
under section 471 of the Indian Penal Code, 
of ftaudulently using as genuine a document 
which he knew to be forged. This was 
affirmed on appeal, when the punishment to 
which he had been sentenced was reduced to 
two years. The High Court, while not allow¬ 
ing the propriety of the conviction and sen- 
tenoeto m questioned, had considered whether 
kla culpability was such as to disqualify him 
for his profession, and had decided in the 
affirm^tve, removing him from the roll, under 
para* 8 of the Letters Patent, 1866. Held 
that, in present case, the conviction, 
Ibtlowad by the sentence, was sufficient with¬ 
out further Inqoify, to justify the High Court 
in nuiltiiig that order. The ^pellant could 
not be allowed u> have an indirect appeal 


against the judgment of the Sestions jwdgk 
confirmed by the High Court. The judgment 
of lx)rd Mansfield in Ex-fcurte BrimmeiM 
(1778, a Cowper's Rep., ftap) referred to 
as well explaining the dlsqu^ification of g 
member of the legal profession that attends 
such a conviction and sentence. In re Wear 
(1893, L. R., 2 Q. B., 439) where theCoert 
of Appeal looked to see what was the nature 
of the offence, and would not, as a matter 
of course, strike a solicitor off the roll 
because he had been convicted, distinguished 
from the present case. In re Durfca Charan 
(I L. R , 7 All 290) dealt with under section 
12 of Act XVllI. of 1879, referred to as a 
case where the nature of the offence admitted 
of further inquiry and also distinguished. In 
regard tu the finality of the judgment of the 
High Court in deciding the appeal from the 
conviction and sentence, In re the Petition of 
Macrea (I. L. R, 13 All. 31O; L. K., 20 1 , 
A. 90) was referred to. —In the Mati'er of 
Rajkndro Nath Mukerji 1 . L. R,, 22 All. 
49, Hobhuuse, Macnaghten, and Couch, 
JJ, April 27, and June 21, 1899.] 

Held that ;i person who, being himself 
the forger thereof, has used ns genuine a forg¬ 
ed document, cannot be punished as well 
under s. 471 of the Indian Penal Code for Che 
use as under s 466 for the forgery.—QuBEN- 
EmPKESS V. l^MRAO Lat., I. L. R.. 23 All. 84. 
[Aikman, ], Nov. i, 1900] 

If a Court of Session proceeds to take ac¬ 
tion under s. 477 of the Code of Criminal 
Procedure, it must, in the first instance, frame 
a charge so as to enable the accused to know 
the exact nature of the offence he is alleged 
to have committed. A charge is a precise 
formulation of the spL-cilic accii.*%ation made 
against a person who is entitled to know its 
nature at the earliest stage. After the accu¬ 
sation has been formulated in the shape of a 
charge, the Sessions Court may then either 
commit the accused for trial before itself 
upon the charge so framed, or admit him to 
bail for the same purpose. R was examined 
as a witness by the Sessions Judge in a case. 
On the 15th of February the Sessions Ju 4 ge 
delivered, judgment in that case, and on the 
same day purporting to arl under s. 477 ol 
the Code of Criminal Procedure, had R 
arrested and committed to jail on charges 
under ss. 193, 466, and 471 of the Penal 
Code. The 25th of February was fixed for 
commencing the preliminary inquiry. Ko 
proceeding was drawn up or charges fraaied 
on the 15th. On the 16th of Pebniary an 
order was recorded by the Sessions Judge as 
follows: In the course of the Sesdons 

trial decided yesterday, 1 came to the opinion, 
for reasons stated in my judment then deli¬ 
vered, that R has commuted offences ante 
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as. 465,4Qd 472 of the Penal Code and, 
that It is my duty to hold an inquiry ptcli- 
minaiy to committing him to the High 
Court to be tried for those ofiences. R was 
yesterday arrested and committed to jail, 
nera was then no time owing to the lateness 
of hour to draw up this formal proceed¬ 
ing. He will be produced before me, as di¬ 
rected in the warrant, on the 25th of February, 


when evideooe will be tabea* HM ftut 
the proceeding of the 16th of <iOli* 

talned no pamculars of the statemoftts made 
and acts done by R upon which^perjnry and 
forgery were charged against hitn» and was 
not in any sense a charge or order of coRtmH* 
ment, and was not warranted by law,—R kii^Y 
King-Empsror, I. L. R., 28 Cal. 434, 
Ameer Ali and Pratt, }J. April 2d, 2$0i.] 


D. of Sei. 
Uneof. 
Warttnt. 
Bailable. 
Not cofflp. 


478 t Whoever makes or counierFeiu any seal, plate, or other instrument 
M.ldne or possessire for making an imprasionjntending tUat die 
countei^t seal, &c., with in- shall be used for the purpose of committing any 
tot to commit a forgery pun- forgery which wouid be punishable under section 467 
hbaUe under section 467. Code, or with such intent has in liis possessioa 

any such seal, plate, or other instrument, knowing the same to be counterfeit, 
shall be punished with transportation for life, or with imprisonmeot of either 
description for a term which may extend 10 seven years, an\l shall also be liable 
to fine. 


Ditto. 478 . Whoever makes or coiinterfeiis any seal, plale, or other instrument 

Making or oosstssins for mailing an impression, intending diat the same 


or possessin* 
counterfot scab with in< 

tot to cocntiut forgery pun 
ishaUe otherwise. 


shall be used for the purpose of committing any 
forgery which ^Yould be punisltable under anj section 
of this chapter other than section 467, or witli such 
intent has in his possession any such seal, plate, or other instrument, knowing 
the same to be counterfeit, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and sliall also be liable 
to fine. 


Counterfeit !fcal.<i and forged do^ument^ 
were found in the prisoner s possession , and 
as he could give no satisfarturv infontiafiun 
as to how he l>e<'anie posj-e^sed of tiiem it 
was inferred that he kept thrm with the in¬ 
tention ot using them trniidulemly .—(jtfkn 
». KristO SooNDKk IJfii. 2 W 11 5 Kemp 
and Glover, j{ Jdn. id, 1S65 

A PERSON Who uses in Court Ulse doru- 
mpnts a* true, besides swearing to their au¬ 
thenticity. may be ronvirtrd under 9 196 of 
the Penal Code only and not under ^ 471 
also.— Qiten V . Ooni'v I-mi, \V R 17 
I^Glover, J. May 23, 1865.J 


WiiKRK sexeral seals of different descrip¬ 
tion'. were found in the possesion of tlie ac- 
imsed with intent to commit forgery, h was 
held that, under •«. 47j of the Penal C<^c, there 
was .1 rompletf and separate offence rommit- 
tisl in rt'spei't of every seal fou ul, and That the 
prisoner*, rould h' legally eonvicted of A S''- 
parati' offenre in regard to each se.d, mileis it 
appeared that si'kornl siirh seals were in tJieir 
jxissession for the purpose of rommttliog 
one partieular forgery.—Q i'KRN t». GoLUCK 
Chi vokr, 13 W. k 16 Jackson and Mark- 
hv, ]j. |aii. iH 1870. 


474 . Whoever has in his possession any document knowing the same to be 
Having po»e,s.on of docu- and intending that Uie same shall fraud^ent. 

ment desenbed in section 460 17 OT dishonestly be used as genuine, shall, if the 
w ^ 7 , knowing Jt to be document is One of tlie description mentioned in 
k section 466 of this Code, be punished with Imprisotk^ 

ment of either description tor a term which may 
extend to seven years, and shall also be liable to fine; and, if the document 
is One of the description mentioned in section 467, shall be punished wi^ trattt* 
ponation for life, or with imprisonment of either description for a term whidi 
may extend to seven years, and shall also be liable to fine. 
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*. under latended that the marks should'be uae^ for 

^er Btivh* tujSif*!!*’ ^ pri- the purpose of giving the appearance of au< 

daeuawii^ tIT***" ‘7? used an altered thenticity to documents either then forged Or 

■■! “•ereafter to be forged. The accusd^ 

W. R Gan Saha, charged with being in possession of forged 

5 l_La Seton- docaments, an offence punishable under as. 


KBr.JJ. >eb. 32,1864.] 

To WOTOft a charge under s. 474 of the 
l^al Code, it is necessary for the prosecu< 
tion to prove (1; that the documents in re- 
^ect of which the charge is brought are forg- 
t*** accused knew them to be 
J ( 3 ) ^*> 3 * he was in possession of them; 

( 4 ) th«t he intended that they should be fraud¬ 
ulently or dishonestly used as genuine; and 

(5) that each of the documents is of the de- 
swiption mentioned in s. 466 or s. 467 of the 
Penal Code. To support a charge under the 
latter part of s. 475 of the Penal Code, it is 
necessary for the prosecution to prove (\\ 
that the accused was in possession of the pa¬ 
per* referred to in the charge , fa) that the 
devices or marks were counterfeited on them : 

that the marks were such as art* used for 
the purpose of authenticating any document 
described in s. 467 : and (4; that the accused 


474 and 475 of the Penal Code. In his sum* 
ming up, the Sessions Judge, after stating 
that the docunnents were admitted by the de¬ 
fence to be forgeries, told the jury that the 
only issue they had to decide was whether 
the forged documents were in the possession 
of the accused, and whether the nature of One, 
at all events, of the documents was such as to 
connect them with the accused, being the 
kind of document he would be likely to have 
in his house, and he alone, and that if tb4y 
found this issue in the affirmative, they must 
return a verdict of guilty. Held that the 
charge to the jury was defective and miadead- 
ing, and insufficiently complied with the re¬ 
quirements of s. 397 of the Code of Crimioai 
Procedure fAct X. of 1882;.— QufiEN-EM- 
pRSss V. Abaji Ramch.hndka, I. L. R., 16 
Bom 165. "Birdvvood and Parsons, jj. Feb. 
18. 1891.] 


476 . Whoever coimterfeits upon or in the substance of any material any cj of Sm. 
Counterfeiting a device or Or mark used for the purpose of autbc^catii^ 

..Jhi t -- any document described in section 467 of this Code, BaiiS£ 

intending that such device or mark shall be used Kotoomp, 
ror the purpose of giving ilie appearance of authentp 
r . , t-dy to any dooumciii then forged or thereafter to be *** Court, 

orgeo on such malcrial, or ’vho, wiiii hutii inieni, has in his possession any 
atenal u|wo or in the substance oi \viiicli any such device or mark has been 
countmeited, shall be punished wiili transportation for life, or with imprisou- 
iMnt or either description lor a term which may extend to seven years, and shall 
also be liable to line. 


, K. * ticvire or 

mark um for authenticatiag 
documents described in set- 
tiM 467, or possessing coun- 
terteit-mAikcd materia 1. 


In order to a conviction under s. 475 of ilir 
IrenaJ Code, the document which the accused 
hu in His possession must have some counter- 
feit devin or mark upon it; and it must be 
^oved that the accused has the document in 
his possession with intent to use such device 
or mark for the purpose of giving the appear¬ 
ance of authenticity to tlie document, rhe 
doMment mu.st be of the n.iture mentioned in 
*.407 of the Penal Code.— ^uken v. Rughoo- 
NUNDUN Pattko.nuvies. 15 W. R. lo. Kemo 
and Glover, Jj. Keb. 18, 1871. : 

OuaiNG the course of a police-investigation 
into a complaint of theft, the house of tlie 
accused was searched^ and a bundle of papers, 
about 58 in number, were found, which were 
^ forgeries, of preparations for 
nMgMm. The urnised was thereupon com- 
ttutted to the Court of Session on a charge 
under s. 475 of the Penal Code. A few days 
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before rhe trial of the accused, the police 
searched the houst^ of one Shivlingapa, who 
tt*as a witness for the defence, and there dis¬ 
covered a batch of suspicious papers, whicb 
Were produced at the trial, and pul in as evj. 
dence againstthe accused. The accused was 
convict^ of the odence under s. 475 of the 
Penal Code, and sentenced to transportation 
for life. /Mi, reversing the conviction and 
sentence, that the suspicious papers found in 
Shivlingapa's house were not admissible in 
evidence against the accused. //M^ forthor, ’ 
that the judge's direction to the juiy regard¬ 
ing th ose papers—that they established aeon- 
nection between the accusra and many of the 
witnes.'ie«i belonging to the same faction, and 
that they showed the extent to which the 
practice of forgery had gone in the village, 
and that in this way they were relevant tothe 
question of j^ilty knowledge and intention— 
was a mismrection which pr^udked the ae- 

T ] 
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cu8e4> In the trial of an accused person on 
a cbari^e under s. 475 of the Penal Code, the 
charge should be so framed as to specify dis- 
tincUy that part of the section which is apph' 
cable to the case, and i>hould distinctly spen- 
fy the particular papers bearing a counterfeil 
mark or device which the accused was alleged 
to have had in his possession with the intent 
mentioned in the sertion.-^QuEKN-EMpBEss 
V. Abaji RamchANOKA, 1 . L. R, 15 Bum. 189. 
[Birdwood and Parsons, JJ. Sep. 3, 1890.' 

To support a charge under s. 474 of the 
Penal Code, it is necessary for the proseriw 
tion to prove (1) that the donimeiits in respect 
of which the charge is brought are furged. {2) 
that the accused knew them to be forged, ( 3 J 
that he was in possession of them; (4) th.it 
he intended that they should be fraudnlenll} 
or dishonestly used as genuine ; and {$f that 
each of the documents is of the description 
mentioned in s 466 or s. 467 of the Penal 
Code To support a charge under the latter 
pait of s. 475 of the Penal Code, it ib neces¬ 
sary for the pruseriition to prove (i) that the 
accused was in possession of the piapers refer¬ 
red to in the charge, 12) that the dcv'ices or 
marks were counterfeited on them : (3; that 


the marks were such as are used for the pur¬ 
pose of authenticating any document describ¬ 
ed in s. 467; and (4) that the accused intend¬ 
ed that the marks should bo used for the pur¬ 
pose of giving the appearance of authenticity 
to documents either then forged or thereafter 
to be forged. The accused was charged with 
being in possession of forged documents, an 
offence punishable under ss. 474 and 475 of 
the Penal Code. In his summing up, the 
Sessions Judge, after stating that the docu¬ 
ments were admitted by the defence to be 
forgeries, told the jury that the only issue 
they had to decide was whether the forged 
documents were in the possession of the ac¬ 
cused, mid whether the nature of one, at all 
events, of the documents was such as lo con- 
iR’Ct them uith the accused, being the kind 
of documents he would be likely to have in 
his liuuse, and ht alone, and that if they found 
this i.ssiie in the aftirniative, they must return 
a verdict of guilty. HeUi that the charge 
tu the jury wa.s defct'tive and misleading, and 
insufficiently complied with the reouirements 
of s. 297 of the Code of Criminal Procedure 
(Act X.tjf iK82.)—Qi'hEN-E>ii>Ric.ssv. Abaji 
K\MCHANnR\ 1. L. R., iC Bom, 165. [Bird- 
wood and Pardons, Feb. 18, 2891.] 


Ct. of Set. 
Bneog- 
Warrant, 
Not bailable. 


Not comp. 
Sanction. 


470. Whoever counterfeits upon or in the substance of any matenal any 
Counterfeiting a device or device or mark used for the purpose of autheifficaCing 
mark for authenticating any document Ollier than the documents described in 
V-z'T’or Section 4^'7 of ihis Code, intending that such device 
possessing counterfeit-mark- or mark suali be used for tlie purpose of giving the 
ed material. appearance of authenticuy to any document iheii 

forged or thereafter lo he forged on such material, or who, with such intent, has 


in his possession any material upon, or in the substance of, which any such 
device or mark has been counterfeited, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and shall also be 
liable to fine. 


Ct. of Set. 
Uncog. 
Warrant 
Not bailable. 
Not corap. 


477. Whoever fraudulently or dishonestly, or with rntenl to cause damage 

Fr.udiileat cancellation, 0^ or 10 my person, cancels, de- 

destroaion^ Stc., of will, slroyb, or defaces, or attempts to cancel, de^roy, or 
a^ority to adopt, or vatu- deface, or secretes or attempts to secrete, any docu- 
a aecunty. which is, or purports to be, a will, or an 

authority to adopt a son, or any valuable security, or commits mischief in 
reapMt to such document, shall be punished with transportation for life, or with 
imprisonment of either description for a term which may extend to seven years, 
and slia!) also be liable to fine.- 


^ The tearing-up of a patti is the destrur- evidenrr, docs not prevent its being a “ va- 
tton oi a valuable security within the mean- luable security " within the moaning of s. 477 
ing ot s. 477, Penal Code.—Q i bkn v. Nit\k of the Penal Code.— Pro.. Aug. 5, 1873, 7 
Mundle. 3 W. R. 38. Steer, J July 4, Mad. H. C. R. Ap. 36. j 

PM was convicted by a Magistrate under 
® document has not been s. ^6 of the Penal Code on a charge of mis- 
stamped, and is not, therefore, receivable in chief by (earing up a promissory note for Rs. 
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flOl MM that the offence charged fell under 
s. 477 of the Penal Code, and was therefore 
triable hy a Sessions Court only.—/» re M.v- 
DVRAI, 1 . L. R., 12 Mad. 54. [Wilkinson 
and Shephard, ]}. Sep. u, 1888.] 

A, HAViNO had certain transactions with B, 
wrote out a rough account, showing his in¬ 
debtedness to B, and signed the total. The 
paper was not stamped. B afterwards pre¬ 
sented it to A, and demanded payment of the 
total amount. A paid part only, and tifter 
an altercation tore up the paper. Held that 
the act of tearing up the paper constituted 
the offence of destroying a valuable security, 
and the harm caused was such that a person 
of ordinary sense and temper would complain 
of it.— Qoeen-Emprbss v. Ramasaui, 1 . L. 
R., 12 Mad. 146. [Collins, C.j.. and VVil- 
kittson, J. Nov. 15, 20. 1888.] 

Certain persons wererh.'irgcd before a Ma¬ 
gistrate of the ffrst class under s. 379 of the 
Indian Penal Code with the theft of a promis¬ 
sory note. The proserution applied for a fur¬ 
ther charge to be framed under s. 477 of the In¬ 
dian Penal Code, but this the Magistrate de¬ 


clined to do, as, in his opinion, there was so 
direct evidence that the accused had destrmr* 
ed or secreted the note. After hearing ton 
evidence for the defence the Magistrate ac¬ 
quitted the accused under s. 258 of the Code 
of Criminal Procedure. Application was then 
made to the Sessions Court to call for the 
records, and direct the committal of the ac¬ 
cused for trial for an offence under s. 477 of 
the 1 ndian Penal Code. The Sessions Court 
ordered that a further enquiry be made, and 
that the accused be committed for trial. On 
its being contended, on revision, that the or¬ 
der of the Sessions Court was illegal on the 
ground that the accused had been acquitted 
and nut discharged. Held that the order of 
the Magistrate was, in substance, an oid<? 
discharging the accused in respect of an al¬ 
leged offence under s. 477, Indian Penal Code, 
and that the Sessions judge had jurisdiction 
to make the order sought to be revised. 
Queen-JSmpres'i v Hanutnaniha Heddi (I. L. 
R., 23 Mad. 225), considered.— Krishna 
Rkodi V SuBB.vMMx, 1 ., L. R., 24 Mad. 136. 
rWhjte, CJ., and Subramania Ayyar and 
Davies, JJ. Mar. 16, and Sep. 27, 1900.] 


477 A * Whoever, being a clerk, officer, or servant, or employed or acting 

, in the capacity of a clerk, officer, or servant, wilfully^ ^ 
a si ca ion 0 accoun s. intent to defraud, destroys, alters, mutilates, N^SfSjuubfe. 

or falsifies any book, paper, writing, valuable security, or account which belongs Not comp, 
to, or is in the possession of, his employer, or has been received by him for or on 
behalf of his employer, or wilfully, and with intent to defraud, ma|^es or abets the 
making of any false entry in, or omits or alters, or abets the omission or alter¬ 
ation of, any material particular from or in any such book, paper, writing, 
valuable security, or account, shall be punished with imprisonment of either 
description for a term which may extend to seven years, or with fine, or with both. 


Explanation .—It shall be sufficient in any charge under this section to 
allege a general intent to defraud without naming any particular person intend¬ 
ed to be defrauded, or specifying any particular sum of money intended to be 
the subject of the fraud, or any particular day on which the offence wma 
committed. 


Thb alteration in the law by s. 222 fj) of breach of trust or dishonest misappropriation 
the Criminal Procedure Code (A<*t V. of 189S) of money.^QuBBN-EMPRESs v. Mati Lal 
does not apply to a charge under s. 477A of Lahiri, I. L. R., 26 Cal. 560. [Prinsep and 
the Penal Code; it applies only to criminal Stanley, Jj. Mar. 2, 1899] 


* S. 477A has been added by the Indian Criminal Law Amendment Act (IIL of 
169s). •• 4 > 
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Of Trade, Property, ated Other Maris,* 

47a A mark used for denoting that ‘goods are the manuiflcture or 
u merchandise of a particular person is called a trade* 

■ mark, and, for the purposes of this Code, the Qx(»e 8 * 

siem **trade-mark"' includes any trade-mark which is registered in the register of 
trade-marks kept under the Patents, Designs, and Trade-marks Act, iSSj^t 
any trade-mark which, either with or without registration, is protected by law In 
any British possession or foreign State to which the provisions of the one 
hundred and third section of the Patents, Designs, and Trade-marks Act, i 8 S 3 ,t 
are, under order in Council, for the time being applicable. 


Thb complainant, aN a descendant of one 
Shri Chandu, had for many years prepared 
calendars bearing the name of '* Shn Chandu 
Panchang " at Jc^hpur, and had sent each year 
a Copy of such calendar to publishers in differ¬ 
ent parts of India, and from the ropy so fur¬ 
nish^, these publishers issued and published 
calendars bearing the name " Shri Chandu 
Panchang," thus denoting them as calendars 
prepared in Jodhpur by the descendants of 
Chandu. The defendant, a publisher in Burn- 
b^, prepared a calendar and put the name 
" Shri Chandu Panchang " on the outside, 
although the calendar was nut prepared by 
the decendants of Sbri Chandu. The com¬ 
plainant thereupon hied an information against 
the defendant under s. 482 of the Penal Code 


(Act X L V . of r86o t and s. 6 of the Merchan¬ 
dise Marks Act (IV. of 1889). ffM (i) that 
the defendant had committed uo offence un¬ 
der s. 482 of the Penal Code (Act XLV. of 
1 8601, for the title “ Shri Chandu Panchang ” 
did nut come within the definition of ** traoe- 
mark given in s 478 of the Code; (a) that 
the defendant's art did not fall under s 6 of 
the Merchandise Marks Act (IV, of 1889), ^ 
it was not alleged that the defendant’s calen¬ 
dars ditTcred as to text from the complainant^ 
or were compiled on different principles ; the 
atlegatiori was simply that they were un¬ 
authorized.— Rai)H4 Krishna Joshi «*, Kis- 
SONLM. SllKIllHAK, I> L. R.. 26 BoOl- SSQ. 
_Cand\ and Fulton, JJ. Nov. 25, 1901/ 


479 . A mark 

Property-mark. 


used 


for denoting that moveable property belongs lo a 
particular person is called a property-mark. 


480 - Whoever 

Using a false trade-mark. 


marks any goods, or any case, package, or other re¬ 
ceptacle containing goods, or uses any case, package, 
or other receptacle with any mark tiieieon, in a man¬ 
ner reasonably calculated to cause it to l^e believed that the goods so marked, or 
any goods contained in any such receptacle so marked, are the manufacture or 
merchandise of a person whose manufacture ,or merchandise they are not, 
is said to use a false trade-mark. 


481 . Whoever marks any movable property or goods, or any case, 
Using a false property- package, or Other receptacle containing movable pro- 
perty or goods, or uses any case, package, or other 
receptacle having any mark thereon, in a manner reasonably calculated to cause 
it to be believed that the property or goods so marked, or any property or goods 
contained in any such receptacle so marked, belong to a person to whom they 
do not belong, is said to use a false propertj^-mark. 


* This part of Ch. XVIII. (1.# , ss. 478-489) has bc«ii substUuted for the origins} by 
the Indian Merchandise Marks Act (IV. of 1889), s. 3 

As to costs of defence or prcsecuticn, and limitatiun of prosecutions, under ss. 47 ^^ 
489, sec Act IV. ot 1889, Ml > 5 > 

As to uninteolional contravention of ss. 480-482 or 4851 Act IV. Of 1889, s. 8« 

As to forfeiture of goods on contravention of ss. 48a or 486-488, sec Act IV.of i88pi 

S.9. 

t 46 & 47 Viet,, c. 57. 
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4^. Whoever uses wy false trade-mark or any &lse property-mark shsllt 
IhiBifluiieat for a unless he proves that he acted without intent to de-or niSIdaiik 
fdMfnde-iBark or property- fraud, be punished with imprisonment of either dea- wSEpt. 

cription for a term which may extend to one year, or Baiiebic. 
widi fine, or wiib both. Noteomp. 


A C0MI*LAINANT, having, in 1893, discovered 
that goods were being sold marked with what 
wasidlegwl to be a counterfeit trade-mark, call¬ 
ed upon the persons so .selling to discontinue 
the use of the said alleged counterfeit trade- 
niarkp and to render an account of sates The 
tight to proceed further was reserved, but no 
^ioa was then taken. In 1898, upon its be¬ 
ing ascertaint d that the same trade-mark was 
being used, a prosecution was fummeneed. 
Held that, inasmuch as the complainant had 
not shown that he believed the use of the al¬ 
leged counterfeit trade-mark had lievn disconti- 
nuisd after his first discovery, and complaint in 
1893, the prosecu>ion was tune-barred under 
s. 15 of the Indian Merchandise Marks Act 
1889 : and that the rumplainant must enfun'e 
his remedy by civil prores';.—R im'PEI.i. v. 
PoxNOSAifi Tevan. I L R . 22 Mad. 488. 
'^Collins,C.J.. and Benson, J Mar 24. i899.j 

The compJainaJit, as a descenLlanl ot one 
Shri Cbaudu had for many years prepared 
calendars bearing the name uf Shri Chandii 
Ranchang " at Jodhpur .ind had sent each 
year a copy of such calendar to publishers in 
dififierent part&i of fndi'a, and from the copy su 


furnished these publishers issued and publi^- 
ed calendars bearing the name Shri Chaudu 
Panchang," thus denoting them as calendars 
prepared 111 |odhpur by the descendants of 
Chandu. The defendant, a publisher in Bom- 
bay, prepared a calendar and put the name 
‘‘Shri Chandu Panchang" on the out^e, 
although the calendar was not prepared by the 
descendants of Shri Chandu. The complain¬ 
ant thereupon filed'an information against the 
defendant under s. 482 of the Penal Code 
• Act XLV. of 1860; and s. 6o£ the Merchan¬ 
dise Marks Act dV. of 1S89). //c/d {1; that 

the defendant had committed no offence un¬ 
der s 4S2 of the Penal Code (Art XLV, of 
j86o), for the title “ Shri Chandu Panchang" 
did not (ume within the definition of trade¬ 
mark ‘ given m s 478 of the Code ; 1.2) that 
the defendant's art did not fall under s. 6 of 
the Merchandise Marks Act (IV. of 1889), ** 
It was not alleged that the defendant's calen- 
diirs difiered as to text from the complainant’s 
or w'ere compiled on different principles ; the 
allegation was simply that they were unanthor- 
i/ed.— R\DHAKR 1 SHN^ JOSHI V, KlS.SONL.AL 
Shridhak, I L R., 26 Bom. 2^. [Candy 
and Pulton. JJ, iVov. 25, lyor.’ 


4B8. Whoever couiuorfeits any trade mark or property mark used by any Uitto. 
Counterfeiting a trade- Other persou shall be punished with Imprisoninont of 
mark or property-mark used either description for a term which may extend to 
by another. years, or with fine or with both, 

484. Whoever counterfeits any property-mark used by a public servant, cr. of See., 
Counterfeiting a mark OT any mark used by a public servant to denote that 

lined by a pubhc servant. any property has been manufactured by a particular cia^* 
person, or at a particular lime or place, or that the properly is ot a particular 
quality, or has passed tlirough a particular office, or liiat it is entitled to any Baiuue. * 
exemption, or uses as genuine any such mark, knowing the same to be counter- 
felt, shall be punished with imprisonment of eitlier description for a term which 
may extend to three years, and shall also be liable to fine. 

485. Whoever makes or lias in his possession any die, plate, or ocher Ditto. 

Makinr or posK»ion «.f for the pu^se of counterfeiting a trt^ 

any in^ment for counter- mark, or property-mark, or has m his possession a trade- 
fiehiag a trade-mark or pro* mark or property-mark for the purpose of denoting that 
pertrieafk. gQQj 3 manufacture or merchandise of a 

person whose luanufaclure or merchandise they are not, or that tlicy belong to a 
person to whom they do not belong, shall be punished with imprisonmem of 
eilher description for a term which may extend to three years, or with fine, 
or wkbbotir. 


( ] 



Pre». Mag.» 

or Mag. of is 

or flod class* 

Uncog. 

Summons. 

Bailable. 

NotcOBf). 
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A MARK to be a trade-mark must be a mark 
used for denoting’ that the goods are the 
manufacture or the merchandise of a particu¬ 
lar person. The mere fact that a Bank im¬ 
ported and sold gold bars with a particular 
mark impressed upon them, a mark which was 
not originally theirs but belonged to a Bank 
that had ceased to exist and where there was 
no proof of any transferor assignment of the 
mark, or that the new Bank succeeded the 


other in the sense either that it was 8 continu* 
ation of that Bank under another name, or 
that it succeeded to the business or acquired 
the good-will of that Bank, was held not to 
be .sufficient to establish that the mark was 
the trade-mark of the new Bank.— Anoo- 
KOOL Chunder NuNDY V, QuEBN-EMPSBSSf 
I. L. R.. 27 Cal. 776. [Maepherson and Hill, 
JJ. Feb. 20, 21, 1900,] 


486. Whoever sells or exposes, or has in possession for sale or any 
Selling goods marked with purpose of trade or manufacture, any goods or things 
a counterfeit trade-mark or with a counterfeit trade mark or propcrty-mark affixed 
propprty-mark. impressed upon, the same, or to or upon any 

case, package, or other receptacle in which such goods are contained* shall, 
unless he proves— 

(n) that, having taken all reasonable precautions against committing an 
offence against this section, he had, at the time of the commission 
of the alleged offence, no reason to suspect the genuineness of the 
mark, and 

{b) that, on demand made by, or on behalf of, the prosecutor, he gave all 
the information in his power with respect to the persons from 
uhom he obtained such goods or things, or 

(r) that othenvise he had acted innocently, 
be punished with imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 


The accused had been prosecutt.-d and con¬ 
victed under s. 6j of the Bengal Excise Act 
(Ben. Act VIJ. of 1878), and the proceedings 
were instituted against him under ss. 486 
and 487 of the Penal Code, and ss. 6 and 7 
of the Merchaudise MaTk;» Act {\V. of 1889;. 
On an application to quash the proceedings 
on the ground that the accused had been at 
the first trial put in peril of a conviction for 
the latter offences, and therefore the first trial 
operated as a bar to the institution of the 
present proceedings: Neld that the provisions 
of 9. 403 of the Criminal Procedure Code 
did not operate a bar to the in.stitution of 
the present proceedings. Under the second 
part of that section the fact of the accused 
having been charged at the first trial with one 
offence only did not prevent the institution 
of a separate proceeding in respect of some 
other offence which wa'^ disclosed during the 
course of the first trial.— Qubes-Eupress v. 
Croft, 1 . L. R., 23 Cal. 174. [Ghose and 
Hill, J]. Sep. 16, 1895.] 

A Magistrate has jurisdiction to try an 
offence under s. 486 of the Penal Code if the 
accuked be shown to be in possession of goods 
with a counterfeit trade-mark for sale or any 
purpose of trade or manufacture, though the 
sale or the trade or the manufacture for the 
purpose of which the accused has the goodn 


in his possession be nut Intended to take 
place Within the jurisdiction of the CQvrt in 
which the complaint is lodged.—Y uevf Ma- 
MuMKiJ Aeakctk Z'. B.an&idhur Siraogi, I. 
L. R , 3 S Cal. 639. Bancrjce and Wilkins, 
J] Feb.'id. 1898'^ 

Books are the subject of trade, and ore 
goods with in the meaning of s. 2, cl. (4), of the 
Indian Merchandise Marks Act (IV.of 1889). 
Therefore, when a perkon sells books with a 
counterfeit proporty-m;irk, he commits an 
offence under a. 486 of the Penal Code. The 
judgment of the High Court (O'Kinealy and 
Banerjeo, jj.) was as follows: " This is a rule 
railing upon the District Magistrate of Dacca 
to show cause why the convictions and sen¬ 
tences in this ca.^e should not be set aside on 
the ground that the facts do not amount to 
the offences of which the petitionen have 
been convicted, or why the sentences passed 
should not be reduced or otherwise utered. 
It appears that there is awell-known Bengali 
Primer by one Ram Sunder Basaek, and it 
has been found that this book has a property- 
mark. The applicants are found to have 
sold large numbers of this book with a perfect 
knowledge that the book they sold was not 
the real book, but a book purporting to be the 
real one; and they were convicted of offences 
under ss. 48a and 486 of ^e Penal Code, and 
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also Qt abetmeot of those offences under s. 
109* argued m this Court that 

books are not goods under Act IV. of 18B9. 

' Goods' is defined in that Art to be anything 
which is the subject of trade or maniifarture, 
and although it was not argued that, in ordi* 
nary language, boohs are not the subject of 
tcaoe, yet it was said that they were not the 
subject of trade within the meaning of that Act. 

* Trade' is not defined, and we must, therefore, 
tj^ke the urdinary^ dictionary meaning of that 
word. That being so, there can hardly be 
any doubt that books are the subject of trade, 
and of a very large trade in Bengal. therefore 
books are covered by the word ‘goods.’ The 
convictions entered up against the accused are 
of three kinds; one for using a counterfeit 
trade-mark; the second for selling the book 
with a counterfeit property-mark, and the 
third for abetment of those offences. But w'c 
think that the conviction in this case uughi 
simply to be a cunvu tion under s 486, and 
we accordingly set aside the convictions un¬ 
der ss. 4B2 and 100. The result, therefore, 
is, that the applicants remain convicted 
under s. 486. and wjli suffer ngijrous impri¬ 
sonment for three months, and they will have 
tu be taken into custodv'. and serve out the 
remainder of the sentenre."— K\nai Das 
Baikaoi V. Raoha Shvam B ^s.\ck, ILK., 
26 Cal. 232. [O'Kinealy and Banerjee. jj. 
Dec. 5 , 1 ^.] 

A COMPLAINANT, h.iving, in 1893, discov¬ 
ered that goods were U'ing sold marked w ith 
what was alleged to be a countiTfeit trade¬ 
mark, called upon the persons so selling to 
discontinue the u.se of the said alleged coun¬ 


terfeit trade-mark, and to render an apeount 
of sales. I'he right to proceed further was 
reserved, but no action was then taken. In 
1898, upon its being ascertained that the same 
tr.ide-mark wa.s being used, a prosecution was 
commenced; Held that, inasmuch as the 
complainant had not shown that be believed 
the use of the alleged counterfeit trade-mark 
had been discontinued after his first discov¬ 
ery and compi.'tinl in 1893, the prosecution 
was time barred under s. 15 of the Merchan¬ 
dise Marks Act, 1H89, and that the complain¬ 
ant must entorcehis remedy by civil process^ 
—Rl’PPHLL V. PoNNl'.SAMl TevAN, I. L. R., 
22 Mad, 488. ;^Col]ins, C.J., and Benson, 
J. Mar. 24 1899.' Stiti ^naoiool Chund^ 
Nundy Queen'Hmprrss, 1 . L. R , 27 Cal. 
77 t 5 . under a. 485 

A MARK, to be a trade-mark, must be a mark 
used for dm filing that the goods are the ma¬ 
nufacture or the merchandise of a particular 
person. The mere fart that a Bank imported 
and sold gold bars with a particular mark im¬ 
pressed upon themj a mark which was not ori¬ 
ginally theirs, but belonged to a Bank that 
had Ceased to exist, and where there was no 
proof of any transfer or assignment Of the 
mark, or that the new Bank succeeded the 
other in the sense either that it was a conti¬ 
nuation uF that Bank under another name, or 
th.it It succeeded to the business or acquired 
the good-will of that Hank, was held not to be 
sufficient to est.iblish that the mark was the 
trade-mark of the new Bank.— Anookool 
C'jit'NiJER Nt'VDY V. Queen-Emprrss, I. L. 
k., 27 Cal 776 aud Hill, JJ, 

I'eb. 20, 21, X900.1 


487. Whoever makes any false mark upon any case, package, or other ct.oC See., 
Makings a false mark upon receptacle containing goods, in a manner reasonably 
any receptacle containing calculated to ciusc any public servant or any other « tii4 daw, 
person to believe that such receptacle contains gtx>ds SiSSSSint. 
which it does not contain, or that it docs not contain goods which it does oon« 
tain, or that the goods contained in such receptacle are of a nature or quality 
different from the real nature or quality thereof, shall, unless he proves that he 
acted without intent to defraud, be punished with imprisonment of either 
description for a term which may CNtend to three years, or with fine, or with 
both. 


ThB accused had been prosecuted and con¬ 
victed under s. 61 of the Bengal Excise Act 
(Ben. Act Vll. of 1878), and the pruceeding.s 
were instituted against him under ss. 486 and 
487 of the Pen^U Code, and ss. 6 and 7 of 
the Merchandise Marks Act (IV, of 1889). 
On an application to quash the proceedings 
un the ground that the accused had been at 
the first trial put in peril of a convict ton for 
the latter offences, and therefore the first trial 
operated as a bar to the institution of the 
present proceedings; Held that the provisions 


of s. 403 of the Criminal Procedure Code 
did not operate as a bar to the institution of 
the present prtKsecdings. Under the second 
part of that section the fact of the accused 
having been charged at the first trial with 
one offence only did not prevent the institu¬ 
tion of a .separate proceeding in respect of 
some other offence which was disclosed du¬ 
ring the course of the first trial —Qubbn-Em- 
PRESS V. Cropt, 1 . L.R.,a 3 Cal. 174. [Ghose 
and Hill, JJ. Sep. i6. 1895.] 
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qr andouk 


UllCM- 

Bailable. 

Noteonp. 


Ptim. Mu. 

or Map.oTiit 

or lad clau. 

IfncDp. 

Summons. 

BallaUe. 

Notcwnp. 


488* Wiioev<er makes use of way such false marking ia any maimer ^ttshibh- 
Punlskmoatforroakinsuse cd by the last fotegoing ssctioQ shall, unteM he 
of any such false mark. proves that he acted without intent to defraud, be pun¬ 
ished as if he had committed an offence against that section. 

480. Whoever removes, destroys, defaces, or adds to, any property-mark, 
Tainperin; with property intending or knowing it to be likely that be may 
mark with intent to cause thereby Cause injury to any person, shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with line, or with both. 


* 0/" Curren^-notes and Bank-notes' ♦ 


Ct. of Sea., 
Cogaiuhlc. 
Warrant. 
Not bailabk. 


'489A. Whoe^'er counterfeits, or knowingly performs any part of Ae pro- 
Counterfeitin^ currency Cess of counterfeiting, any currency-note or bank¬ 
notes or bank-notes. note, shall be punished with transportation for life, 

or with imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

‘ Explanation ,—For the purposes of this section and of sections 489 B, 489 C, 
and 489 D, the expression ** bank-note " means a promissory note or engage¬ 
ment for the payment of money to bearer on demand issued by any person 
carrying on the business of banking in any part of the world, or Issued by 
or under the authority of any State or Sovereign Power, and intended to be used 
as equivalent to. or as a substitute for, money. 


488B. Whoever sells to, or buys or receives from, any other person 
U'sinew genuine forced or OF Otherwise traftics in. or uses as genuine, any forged 
countedeit currency-notes or or counterfeit currency-note or bank-note, knowing 
bank-notes. qj. having reason to believe the same to be forged or 

counterfeit, shall be punisiied with transportation for life, or with imprisoument 
of eitlier description tor a term which may extend to ten years, and shall also be 
liable to line. 


n. of Se*., 
I'ognixable. 
Wamni. 
Bailable. 
Not comp. 


' 489C* Whoever has in his possession any forged or counterfeit currency- 
Possession of forged or note Or bank-note, knowing or having reason to be- 
counterfeit currency-notes, or lievc the same to be forged or counterfeit, and in- 
bank-notes. tending to use ilie same as genuine, or that it mw be 

used as genuine, shall be punished with imprisonment of either description mr a 
term which may extend to seven years, or Avith fine, or with both. 


Duriho the trial of a case the accused ob¬ 
tained a process for the attendance of a 
witness. Before the witness appeared the 
accused asked the Court to countermand the 
(jrder for his attendance, but the Court 
refused to do so. When the witness attend¬ 
ed (he accused declined to examine him 
He was thereupon examined by the Court, 
and upon the accused claiming the right to 
iToss-examlne the witness, the Court refused 
to allow him to do so. field, that under the 


circumstances the witness could not be re¬ 
garded as a witness for the defence, and 
that the aroused should have been given an 
opportunity to cross-examhie him. 

.-liso, that offences under as. 411 and 489 (c) 
of the Penal Code are distinct offences, and 
should be tried separately. -* MoNXNfilo 
Nath DasGvpta v. EMVaaca, 1 . L R.jp 
Cal. 387. [Prinsep and Stephen, ]J. Feb. 
7. 1902 . 


„ * f *• 439A. 4S9B 4 *^ 9 C, and 4^0. have been added after » 489 by the Ctitmey 

Notes Forgery Act (Xll, of 1899 ), a. a. 
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^4800. Wikoever makes, or peiforma any part of tbe^piocen o£ niaktegy lSi^^. 

Maktef or Mttewng in- ^ disposes of, or bis in Wfl poisei*^^^ 

straaoxiti or nuteriak for slon, any machinery, instrument, or material for the 
forgiftf orcoun^feitinrcur- purpose of being used, or knowing or having reason 
reacy-notes or bank-notes. ^lieve that it is intended to be used, for forging 
or connterfeitiBg any currency-note or bank-note, shall be punisbed with tran^ 
poitation for life, or with imprisonment of elther.descriptioii for a term which 
may extend to ten years, and shall also be liable to fine/ 


CHAPTER XIX* 

Of the Criminal Ukeach of Contracts of Service. 

490. Whoever, being bound by a lawful contract to render his person^ 

Ikearh of contract of ser- Service in conveying or conducting any perron orOToSFda^ 
we durinir a w>yaKe nr any property from one place to another place, orto 
journey. sers’uni to any person during a voyage or Bailable, 

journey, or to giiarii any person or property during a voyage or journey, 
voluntarily omits so to do, except in the case of illness or ill-treatment, shall he 
punished with imprisonment of either description for a term which may extend 
10 one month, or with fine which may extend to one hundred rupees, or with 
both. 

Jilusirations, 

(a.) A, a palanquin-bearer, being bound by legal rontract to carry Z from one place 
to another, runs away in the middle of the stage. A has committed the offence defined in 
this section. 

(A.) A, a cooly, being bound by lawful rontract to carry Z's baggage from one place 
to another, runt away in the middle of the stage, A has committed the offence defined in 
this section. 

(r) A, a proprietor of bullocks, being bound by legal contract to convey goods os 
his bulloclu from one place to another^ illegally omits to do so. A has committed the 
offence defined in this section, 

(<f.) A, by unJawfol means, compels B, a cooly, to carry his baggage. B, in the 
course of the journey, puts down the baggage and runs away. Here, as B was not 
lawfully bound to carry the baggage, he has not committed any offence. 

Explanaiwn,^l\ is not necessary' to this offence that the contract should be 
made with the person for whom the service is to be perfonned. It is suflScient 
if the contract is legally made with any person, either expressly or impliedly, by 
the person who is lo perform the service. 

IltustroHort* 

A contracts with a dAk company to drive his carriage for a month. B employs the 
dfik company to convey him on a journey, and during the month the company snppUet 
B with a carriage which is driven by A. A, in the course of the journey, volunmly 
leaves the carriage. Here, although A did not contract with B, A is guilty ot an offence 
liikdtr this section. 


* CognixBDce may be taken of an offence under Ch. XIX. only on complaint by an 
aggrieved party.—See the new Code of Criminal Procedure (Act V. of 1898), s. 

Offences punishable under Ch. XIX. are compoundable.—See the new Code of 
Crimiaal Procedure (Act V. of 1898), s. 345. As to stage proceedings at which ao 
oompoaition is allowable without the leave of the Court, see lAid, sub-s. (5)- 
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S. 490 does not apply to servants hired fay 
the month, and under a continuing implied 
contract to serve until the engagement is ter¬ 
minated by a month’s notice.— Rulings of 
tHE Mad. H. C., 1864, orr s.490. 

An weement for personal service in con¬ 
veying iraigo from the Held to the vats is 
not a contract, the breach of which is pun¬ 
ishable by a . 490 of the Penal Code.— In the 
M.^ttrr op Nowa Tkw.\rek, 6 W. R. 80. 
[Kemp and Pundit, ]]. Ort. 3, i86(>.] 

gtkffp.—Whether the words, during a 
voyage or journey," in s. 490 of the Penal 


Code, do not limit the offence made under 
that section to offences against travellers. 
That section, however, does not apply to a 
contract to place the defendant's carts at the 
complainant’s disposal for a speclffed time to 
convey a thing from,where he pleases to where 
he pleases.—S age r. NlRUHji^N ChattrRJBB. 
p W’. R. 12. ^Kemp and Jackson, J}. 

3, j868.“j 

In Unv,*itt V. Clarh (i L. R., Q. H., 417) 
the contract was held not to be terminate 
by conviction and punishment; but the Cal¬ 
cutta High Court has ruled the contrary .—3 
Rev., JuX, and Pol. Jour. 34. 


Pr^. ^ 491. Whoever, being bound by a lawful contract to attend on or to supply 

or udiciaaa!. Breach of contract to at* the wants of any person who, by reason of youth or of 
Su^ons. and supply wants of unsoundncss of mind, or a disease or bodily vetk- 

Baiiabie. helpless person. jg helpless Of incapable of providing for bis 

Q^yQ safety, or of supplying his own wants, voluntarily omits so to do, shall 
be punished with imprisonment of either description for a term which may 
extend to three months, or with fine which may extend to two hundred rupees, 
or with both. 


Thb Indian Law Commissioners give the omit to discharge their duty. They generally 
following reasons for framing the aboi'e sec- come from the lower ranks of lifCp and would 
tion: “ Persons who contract to take care of be unable to pav anything. They therefore 
infants, of the sick and helpless, lay them- proposed to add to this ciusof contracts the 
selves under an obligation of a peculiar kind, sanction of the penal law 
and may, with propriety, be punished if they 


Ditto. 492. Whoever, being bound by lawful contract in writing to work for 

Breach of contract to serve person as an artificer, workman, or labourer, for 

at distant place to which ser- a period not more than three years, at any place 
vant IS convey^ at master's widlin British India, to which, by virtue of the con- 
expense. Qj. jg jQ conveyed at the ex¬ 

pense of such other, voluntarily deserts the service of that other during the 
continuance of his contract, or without reasonable cause refuses to perform iht 
service which he has contracted to perform, such service being reasonable and 
proper service, shall be punished with imprisonment of cither description for a 
term not exceeding one month, or with fine not exceeding double the amount of 
such expense, or with both, unless the employer has ill-treated him, or neglected 
to perform the contract on his part. 


S. 492, which makes it an offenre for an 
artificer, workman, or labourer" to break his 
contract of service under the circumstances 
specified in the section, does not apply to 
domestic servants.— Crown v. Kalll*, Pani. 
Rec., No. 20 of 1876. 


Whekk a labourer has once been punish¬ 
ed under s 493. it has been held that his re¬ 
fusal to fulfil the terms of the contract on hU 
release from imprisonment does not render 
him liable to a second punishment—a Rev^ 
Jud. and Pol. jour, 24^ 
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CHAPTER XX * 

Or Offences reuting to Marriage. 

4I09‘ Every man who by deceit causes any woman who is not lawfully ct^Sw. 

Cphabiution ctused b> a niEiTied to him, to believe that she is lawfully marrM 
maji deceitfully inducing a to him, and to cohabit or have sexual intercourse with 
belief of lawful mafriege. belief, shall be punished with impiison* 

ment of either description for a term which may extend to ten years, and shall 
also be liable to fine. 


A Hindu Christian convert relapsing into 
HtnduibDi, and marrying a Hindu woman, 
cannot be convicted of bigamy, on the ground 
that be has another wife living whom he 
married while a professing Christian.— Pro., 
Nov,8, 1866, 3 Mad, H. C. R. Ap. 7. [Hol¬ 
loway and Innes, JJ. Nov, 8, i8fi6.] 

Marri.\ge must be presumed from the fact 
uf a man and woman living together and from 
their own evidence (altogether unrebuttedj 
that she is his legally married wife.— Queen 
i\ Wu/KKRAM, 17 Vv. R, S; 8 B- 1 . R. Ap. 
63, [Loi’h and Ainslic, JJ. Jan. 6, 1872.' 
Overrjilcd by Empra^ v. Pitamhvr 
I. L. R., 5 Cal, 5^; 5 C. L R. 597, in/ra. 

The provisions of s. 50 of the Evidence 
Act show that, where marriage is an ingredi¬ 
ent in an offence, as in bigamy, adultery, and 
the enticing of married women, the fact of 
the marriage must be strictly proved.— Em- 
PIIISSSV. P(T.\MBUR SlSOH, I. L. R,i $ Cal 
566; 5 C L R. 597. [Garth, C.J.. and Jark- 
son» Pontifex, Morris, and McDoncll, JJ. 
Dec. 8, 1879.] h'olluws Qutot v. Smith, 4 
W. R. 31. Overrules Quern v. Wuneeroh, 
,17 w. R, 5: 8 B. L. R, Ap. 6j. Discussed 
in Quitn-Empress v. Suhbara^vati, 1 . L. R., 
9 Mad. 9. Followed in Empress 0/ India v, 


Kallu, 1 . L. R., 5 All. 333 i Empress v, Ar- 
shed Alii 13 C. L. R, 135. 

S. 50 of the Evidence Act (I. of 1872) runs 
as follows *— 

When the Court has to form an opinion 
as to the relationship of one person to an¬ 
other, the opinion, expressed by conduct as 
to the existence of such relationship of any 
person who, as a member of the family or 
otherwise, has special means of kuowlOTge 
on the subject, is a relevant fact, provided 
that such Opinion shall not be sufficient to 
prove a marriage in proceedings under the 
Indian Divorce Act. or in prosecutions under 
s. 494, 495, 497, or 498 of the Indian Penal 
Code. 

Illustrations. 

(a ) The ({ueslion is, whether A and B 
were mamed. 

The fact that they were usually received 
and treated by tbcir friends as husband and 
wife is relevant. 

[b.] The question is. whether A was the 
legitimate son of B. The fact that A was 
always treated as such by members of the 
family is relevant. 


494. Whoever, hRving a husband or wife living, marries in any case in ct. of Set. 

Manyiiyacaindariiif life* wh'ch Such marriage is void by reason of its ^^unuit. 

time of inJbaBd or wife. place during the life of such husband or wife, shall be ^laUe. 
punished with imprisonment of cither description for a term which may extend to 
seven years, and shall also be liable to fine. 

JSxeepltoa .—This section docs not extend 10 any person whose marriage 
with such husband or wife lias been declared void by a Court of competent 


* CogoizSDce msy be taken of an ’offence' under s, 493» 494> d9S» 49 ^ ne ly 00 

complaint by an aggrieved party, and of an offence under s. 497 49® cona^ttinl 

S ine husband or guardian of the woinan>*4>ec the new Code of CrimiiMil Prooedoce 

CtV. of 1898), 39. 198, 199. J . , C -L.V . A« 

Olfeoou punishable under is. 497 and 498 are compoundable.—Seo^ *W, s. 345. As 
to stage of proceedi^ under es. 497 and 49® which no compositioa is allowable with¬ 
out the leave of the Court, see ibid, tub-s. (5). . ^ . , . . u o -w 

Aa to punishment for offences under si. 497 and 498, enquired into by a voarol ot 
Eldon in a najab Fionlier District or in Baluchistan, sec the Pun)ab Frontier Crimes 
Regulation (IV. of 1887)1 s. 14^ 
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jurisdictiotti nor to any person who contracts a marriage during the life of a for^ 
mer husband or wife, if such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from such person for the space of 
seven years, and shall not have been heard of bj such person as bnng alive 
within that time, provided the person contracting such subsequent marriage 
shall, before such marriage takes place, inform the person with whom such 
marriage is contracted of the real slate of fads, so far as the same are within his 
or her knowledge. 


A M.uiombdan, having four i.iwiui wiws 
alive and undivorced. romrniLs bigamy when 
he marries a fifth.^Mac. M, Law. p. :i55. 

Hsld that a cu^ton1 of the Tatapoda Koli 
caste, that a woman .should be periiiitted tu 
leave the husband to whom she has bi*t:n first 
married, and to contract a second marriage 
(natra) with another man during the lifetime 
if her fir.st husband and without his ronsept, 
was in\^lid, as being entirety c^pposed tii the 
^irit of the Hindu law , and th.it such 
marriage was void by retisun of taking 
place during the life uf such husband, ' .'incl, 
therefore, punishable regards the woman 
under s. 494 of the Penal Codi:. and that the 
man with whom the woman so married, 
ing had sexual intercourse* wath her. and 
being found that he did not honc'.tly 
that she had become hi'^ wife, was guilty m 
adultery tinder s, .197 —Rk'. r K\icn\.n 
Guja , Rtir. r Bai Rtv\, i Bom. H t'. R 
117, 'Forbes and Coiiih, |J. April 22 

1864.] ‘ 

A HhVni.' Christian ronirrt rt-IapMug into 
Hinduism, and marrying a Hind a wointin, 
cannot be convicted <'f bigamy, on t he gri uitk] 
that he has another wife liwng whom he 
married while a pnifessing Chrisiian -Pko., 
Nov. 8, 186b, j Mad H. L, R. Ap 7. 
[Holloway and lunes, JJ. Noi S. 

On a trial for bigamy, the di fo'i^r wa., f hat 
the marriage of the woman ‘theafi'uhed; uirh 
the prosecutor was nut! and \oid, as the 
woman was a minor at the tune, and married 
without the consent of her relations. She 
was a widow when she married the proseru^ 
tor. Held that her marriage with the prose¬ 
cutor was legal—M ao ha v. Mvs.s.\.mmst 
Jeewee, Panj. Rec., No. j of iK6y. 

Helo on a trial for bigamy, *ha* fh*- 
aposLacy of a Hindu wdr dues not disvdvr 
the iiidfriage union —CKow n r .Mes.s /.mm a i 
Gholam Fatima, Panj Kei-., No ja of /Syo. 

A NiKA->r\KRiAOb f?iIK wilhiii the puruew 
of ss. 494 and 495. it is a well-known and 
well-established form of marriage amongnt 
MahomwUns —Qceen v, JvriDo Mu^isui- 
MANKE, 6 W. R. 60. :Seton.Karr. J. Aug. 

^ nika-marriage 
Would be legitimate under the Mahomedan 


i.iw.— Sheikh MosERKooowEKNr. Ramdhun 
HA|hk.Ki;K, 18 W. R. 28. J<enip and Glover, 

JJ. J»ir *7. » 872 .j 

Courts of law will not recognize the 
authoriiy uf a caste to declare a marriage 
vttid, or to give permission to a woman to 
re-niAvry. /Hiiiif-ridi* belief that the consent 
of the c.iste made the second marriage valid 
d[ie..» not i'on..«tilute a di^fence to a charge, 
under .s. 494 o( the Penal Code. <if marrying 
again during fhe lifetime of (he first husband. 
ui 111 a charge of abetment of that offence 
11 ruler fhaf section combined with s. IO9.— 
Reu. V SvMFmu Ra(.iu!, I. I,. R , 1 Bom. 
,147. Meivili and Nauabhai Haridas, |J. 
Sfp. 7. i>*76 ^ 

Ih the hri.'. marri.igc s.ilid, it is bigamy 
to marry ag.irn (;,r , to gu ihruugh a form ot 
marriage known to the law Ha capable of pro- 
(lu< lOg a valid niarriagp), though the second 
niarritige Ih" V'ud on anoiher ground besides 
that of its being biganioius, — Gt'XOAKSM 
SiN<,ii V Sh\.ma Sim.h Pdiij, Rcr, No. 19 
of 1870. 

A M \Hovf-o VN guardian oi .1 marrirxl 
ten.ah' iri.int who. while her husbarui is liv- 
icg cause-, ,1 mATriage ceremou) tube gone 
ihrmigh r her itanu* with another man, but 
ivi*h()i:t her taking an) part in the transac* 
tion, doL-. put Com mil t he offence of abetment 
•irdiT ss. itv) and 494 of the PtnaJ Code. 
Thr* practice ot instituting Criminal proceed¬ 
ings u*th a view to determining di 5 putes 

arising m cases of this class rondemned.**- 
K THK aIatthr op thk Fmi’kess r, Aaooot 
KrdvRRM. 1 f.. K.. 4 Cal, u\ ‘^Whtle ind 
Prinsep, [J, July >878 J 

A Ckiminai. Court IS bound to decide the 
■piestion of marriage when it is erisenlial (o 
(he decision of the question whether ait ot- 
Icfii e has ricen roiiimitleii t»r not. The diH> 
tmir of a ccrUio 'whuol of Mahomedan di- 
\ I no Jti regard to the com[K:terjcy of a woman 
(u marry again after the an»cnce of her hus¬ 
band fur four years does not entiUt* a woman 
so rc-marryiiig to the benefit of the ezoeptioo 
to s. 494 ..—Auam Suah e. Jew AN, Panj. Rocm 
N o. 57 of 1878. 

Thk arcuMd were charged briotea MagU- 

tratc of the firabdaaa wiU ttnUciiig my A 
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married^ wonian (&, 498}. The inquiry hav* 
iqg shown that an offence under s. 494 had 
apparently been committed, the proceedings 
were forwarded under s. 45, Criminal Proce¬ 
dure Code^ for disposal to the Magistrate of 
the District, who tried the case tie novo, and 
convicted the accused under ss. 109 and 494. 
Neid that the preferring a complaint was an 
essential condition of the Magistrate’s juris¬ 
diction to inquire into and try an offence fall¬ 
ing under ch. 20 of the Penal Code, and the 
extent of the jurisdirliun so founded was 
limited to offences covered by the facts 
complained of ; that there had been no com¬ 
plaint of an offence under s. 494. and that 
the ounvii'tion was therefore illegal. Jhld 
also that the Magistrate, Ix'fore whom the 
complaint was ol an offence under s. 

498, had jurisdiction to try it, and therefore 
that it was not competent for him to pro¬ 
ceed under s. 45, Criminal Procedure Code. 
—Kv!/ Aiimko r. Kmphrss, Panj. Rw., No 
5 of 1879. 

Tiifr: roncersion of a flindu wife to Maho- 
medantsm does not, ipiO *octo, dissL>lve her 
marriage With her husband, she cannot, therc- 
fori\ during his lifetime, enter into any other 
valid marriage contract iier going through 
the cerf?motiv of nika wuh a Mahomedan is 
consequently an offence under s. 494 of the 
Penal Code. —C*o\T. of Bombay r. Ganoa. 
I, L. R., 4 Bom. ^Pinhey and Melvill, 

JJ. Jan. 26, 1880. 

A co.vvicTiON under s. 494 oi' the Penal 
Code for maiTying again during the lifetime 
of a husband ur wile cannot be upheld where 
there is evident e lo show that such tnarnages 
are not unusual among persons of the same 
caste as the ai \ used, and it is not proMd that 
such inamages art void.—I n rut. Matikk 
OF Mi'Ssamci Chamia. 7 C. 1 .. K. J54- 
, Garth. C J-, and Kietd, |. No^. ^3, ifSo. 
Kollow'td in Tukni \ {Jita n-iCmpras, 1 . I,. 
K., 19 Cal. 627, in/rtt. 

A NrCMBKK of the c aste ^.f Ajanva Rajput 
ituxars, rets'ding in Uhandesh, executed a 
deed of divorce to his wife. The Court held 
on the evidence that the deed wtos proved, and 
that in this caste a husband was, tor a suffici- 
eiit reason, such as incontinence, allowed to 
divorce his wife; that the deed 111 the present 
case bad not been ext'cuti'tl for a sufficient 
rea.sun; and that, consequently, the parties 
entering into a second niiirnage ivcre guilty 
of an offence under s. 494 of the Penal Code, 
atid that the prieist who officiated at that mar¬ 
riage was an abettor under ss. 494 and 109. 
Mere consent of persons to be present at an 
illegal marriage, or their presence in pursu¬ 
ance oi such consent, or the grant of accom- 
modatkm in a house for the marriage, does 
not nooeeairiJy constitute abetment of such 


[Sec. 494. 

marriage.-—E mpress v. Umi, I. L. R.| 6 Bom. 
126 , [Melvill and Kemball/ JJ. Jan. i r, 1882.] 

Whxke the wife of a lunatic wasprosecuU 
cd for bigamy on the complaint of the lunatic's 
brother, held that the complainant, merely as 
brother of the lunatic, was not a “ person 
aggrieved by such offence " within the mean¬ 
ing of s, 198 of the Criminal Procedure Code 
(Art X. of 1882J, and that the complaint 
could not tie entertained —Quee.n-Empiuiss 
V, Bai kuKsHMONi, 1 . L. R.i 10 Bom. 340. 
^Birdwood and jardine. JJ. Jan. 21, 1886.] 
Referred to in fhr Deputy Legal Remem^ 
branecr v. Sarna Kahmi, 1 . L, R., 26 Cal. 
336, hvea. 

A WAS bapti/ed in infam y into the Roman 
Catholic Chun h but subsequently relapsed, 
with the rest nf the family into Hinduism, 
and was rn.irntd to a Hindu Her Hindu 
husband smre discarded her. and alleged 
that he Mould not have married her if he had 
knonn that she had been baptized A was 
Mibscqurntly readmitted into the' Roman 
Catholiv Churrh, and married by B. a priest, 
to a Roman Catholie during the lifetime of 
her Hindu husbAiul. //rW that A s marriage 
ivith the Hindu w.is subsisting and valid at 
the tune of her ChristMii marriage , that she 
was gudiy of the often» e uf bigamy and that 
H was guilty of abeiting that offence. Lt pej 
^ Lopes'\ L. R , ij Cal. 7o6> discussed.— 
Li re I L. K, jo Mad. 218. 

CoMins. C.J.. .itid Parker J. April 1, 1887.j 

Tiik petitioner originailv a Hindu woman, 
and the iJIegitim.ite offspring nf Chattri pa- 
n-nts WAS duly m.irrietl according to Hindu 
riii-^ tv» D. who w.i> aisii bv caste a Chattri. 
Subsequent to the marriage the petitioner 
bet’itnie a coiu ert lo Mahumed.iTnsm,and then 
niarriesl a Mahomedan. She Mas charged 
Mith, and 1 onvu'tcd of. an offence under k. 
494 ol thi. Penal Ctide, It was cuntendeil 
on her behall thAt—j the marriage between 
her and 1 ) M'As invalid under Hindu law by 
reasLMi of her illcgitmiACy ,wid the ron.*sequeiit 
differenro of raste bclw’ccn the contracting 
parties; <2* the marnag<' between her and D 
Ivecame dissolved under the Hindu law on 
her ciuivtTsion to Mahomedanism; and (3) 
the second m.arriago was not void under the 
Mahomedan laM’ by rcas^in of its taking place 
in the lifetime of (), and that the conviction 
Mas therefore errontioiis. There was no evi¬ 
dence of any notii e having been given to O pre¬ 
vious to the stvond marriage calling on him 
to l>erome a Mahomedan. //eld that illegi- 
timacy under Hindu law is no absolute dis- 
qiiali neat ion for marriage, and that, when one 
or both contracting parties to a marriage are 
illegitimate, the marriage must be regarded 
as valid, if they are recognixed by their caste 
people as belonging to tne same caate. HM 
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abo that thero is no authority in Hindu law 
for the proposition that an apostate is ab< 
solved from all civil obligations, and that, 
so far as the matrimonial bund is concerned, 
such a view would be contrary to the spirit of 
that law, which regards it as indissoluble, 
and that accordingly the marriage between 
the petitioner and 1 ) was not, under the Hin¬ 
du law, dissolved by her conversion to Maho- 
inedanism. Rahmed Becbee v. Rokeya Beetle 
(i Norton’s Leading Cases on Hindu Law, 
p. 12) dissented from. Ncld further that, as 
the validity of the second marriage depended 
on the Mahomedan law, and as that law does 
not allow a plurality of husbands, it would be 
void or valid according as the first marriage 
was or was nut subsisting at the time it Look 
place. That no notice having been given to 
Das required by Mahomedan law previous to 
the secxind marriage, and no recourse having 
been had to the Courts for the purpose of 
obtaining a declaration that the former mar¬ 
riage was dissolved, and as British India can¬ 
not be held to be a foreign country for the 
purpose of rendering such notice uniiei:ess.'iry, 
the previous marriage was nut dissolved un¬ 
der Mahomedan law, and the subsequent mar¬ 
riage was therefore void. accordingly 

that the conviction was right .—In rc Ram 
Komari, I. L. R., 18 Cal. 264. [Maepherson 
and Banerjee, JJ. Keb. 18, iSyi.J 

B, a Mahomedan girl, whose father was 
dead, was alleged to have been given in mar¬ 
riage by her mother to J some years before 
she attained puberty. Prior to her attaining 
puberty, J was sentenced to a term of impri¬ 
sonment for theft. While he was in jail, B, 
after she had attained puberty, contracted a 
marriage with P. The marriage with J was 
never consummated. On J being released 
from jail, he proceeded to prosecute B and P 
for bigamy and abetment of bigamy, and also 
charged P with adultery. It appeared that 
before taking proceedings, J requested B to 
return to him, but she refused to do so. The 
marriage between B and ] was sought to be 
proved by the evidence of J, B's mother, and 
two witnesses who were .said to have been 
present. B and P were both convicted. Held, 


on appeal, that the avidenoe of the marrie» 
between B and J was insufiBcient to jumy 
a conviction in the absence of proof that a 
Mollah was present at the ceremony, or that 
the 6iffha required to be recited at the mar¬ 
riage of minors was recited, or the akd per¬ 
formed. Held, further, that, assuming B to 
have been given in marriage to J when a mere 
child by her mother, she had the option of 
either ratifying or repudiating such marriage 
on attaining puberty. Under the Shia law, 
such a marriage is of no effect until it has 
been ratified by the minor, and under the 5 mm- 
ni law it is eftertive till cancelled by the mi¬ 
nor. Under both schools of law, the minor 
has the absolute power, on attainingpubefty, 
to ratify or cancel unauthorized marriage, 
though under the Sunni law ratification is 
presumed if the girl remains' silent alter at¬ 
taining puberty, and allows the marriage to 
be consummated. Held, on the facts of the 
case, that the circumstances afforded saffici- 
ent indication, even assuming the girl to be 
governed by the Sunni law, that she never 
ratified the marriage. Held, also, that a ju¬ 
dicial order was nut necessary to effect the 
cancellation of the marriage — Baual Auk at 
V. Queen-Empress, I. L. R., 19 Cal. 79. 
[Beverley and Ameer Ali, JJ. Sep. 21, 1891.] 

A CONVICTION under s 494 of the Penal 
Code cannot be supported where there Ts evi¬ 
dence to show that, by the custom of the caste, 
iagai or nikka marriage was admissible, and 
that the husband had relinquished his wife. 
/n re Mussaniut Charnia (7 C. L. R. 354) 
followed. —^JuKNi V. Queen* Empress, 1 . L. 
R , 19 Cal. 627. [O Rinealy and Ameer Ali, 
JJ. lune 7, 1892.] 

The husband is a ' person aggrieved" 
within the meaning of s. 198 of the Criminal 
Procedure Code upon whose complaint the 
Court should take cognizance of an offence 
under b. 494 of the Penal Code. Queen-Rm'- 
press V. Rufcshmoni (1, L. R., 10 Bom. 340) 
and In Ike Matter of Ujjala Bejoa (i C. L. 
R. 523) referred to— ^The Deputy Lboai. 
Remembrancer v. Sarna Kahmi, I. L. R,, 
25 Cal. 335. [O'Kincaly and Stanley, JJ. 
Jan. 25, 1^9.] " 


405. Whoever commits the offence defined in the last preceding section, 
- , having concealud from the person with whom the 

inanaBc subsctjudit marriage is contracted, the fact of the 
from person with whom sub- fonner marriage, shall be punished with imprison- 
Kquent marriage is contract- nient of either description for a term which may ea- 
tend to ten years, and shall also be liable to doe, 

A WOMAN, who does not use all reasonable after cohabitation with her first husband with- 
means in her power to inform herself of the out disclosing the fact of the former marri- 
foot of her first husband’s alleged demise, and age to her second husband, is liable to en- 
contracts a second marriage within x6 months hanced punishment under s. 495, Peti^Code. 
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o. £nai Bbuie, 4 W. R« 25. 
[Loch, Komp»and Glover, JJ. Nov. 20,1865.] 

A NIKA marriage falls within the purview 
of Sb. 494 and 495 of the Penal Code. It is 
a well-known and well-established form of 
marriage amongst Mahomedans.— Quern v. 
JuDOO Mussulman BE, 6 W. R. 60. [Seton- 
Karr, J. Aug. 27, 1866.J 

The nilm form of marriage is well-known 
and established among Malioinedans. The 
issue of a nika-marriage would be legitimate 
under the Mahome<&n Iaw^Shbik Mo- 
MEEROODBKN v. RaMDHUM BaJEEKUR, i 8 W. 
R, 28. [Kemp and "Glover, ]J, July 18, 
1872.] 

The art of causing the publination of banns 
of marriage is an act done in the preparation 
to marry, but does not amount to an attempt 
to marry. Where, therefore, a man, having 
a wife living, caused the banns of marriage 
between himself and a woman to be publish¬ 
ed, he could not be punished for an attempt 


to marry again during the lifetime of his 
wife.—R eg. v, Peterson, I. L. R., 1 All. 316. 
[Pearson, J. Dec. 6, 1876.] 

Tiih elder paternal uncle of a Mahomedan 
girl, a minor, disposed of her in marriage, 
after he knew she had previously been given 
In lawful marriage by his ^'Ounger brother. 
Hdd that the act did not, se^ constitute a 
criminal oJTence, even though the second- 
marriage were valid, it appearing that the ac¬ 
cused was the only person concerned in the 
second marriage who knew of the first, and 
that the girl was not present. A and B were 
indicted under ss. 109 and 495 ot the Penal 
Code.—A for giving his mere minor) in 
marriage, she being then married, and B for 
aiding tlierein. The girl was not present at 
the marriage, and there was no evidence to 
show A had conspired with any person but 
B, whom the jury acquitted. Held that the 
acquittal of B involved the acquittal of A.— 
Asnooi. Kukkkem v. Empress, 3 C. L. R. 
81. [White and Prinsep, ]J. July 19, 1878.] 


496* Whoever dishonestly or with a fraudulent intention goes through the ct. of Sen. 

Marriage-ceremony fraud- ceremony of being married, knowing that he “Ot 
ulently gone through with- thereby lawfully married, shall be punished with impri- Not bailable, 
out lawful marriage. sonment of either description for a term which may Not comp, 

extend to seven years, and shall also be liable to fine. 

Proof of dishonest or fraudulent intent is house does not amount to the abetment of 
necessary for a conviction under s. 496 of rm illegal marriage— Quefn v. Kudum, W. 
the Penal Code of falsely going through the R. Gap., 1864, 13. [Steer and Morgan, Jj. 
ceremony of marriage. The mere act of a)- Feb. 24, 1864. ' 
lowing the marriage to take place at one's 


487. Whoever has sexual intercourse with a person who is, and whom he Pre^. Mae. 

knows or has reason to believe to be, the wife of an- 
other man, without the consent or connivance of that Uneci. 
man, such sexual intercourse not amounting to the offence of rape, is guilty ^uableT 
of the offence of adultery, and shall be punished with imprisonment of either Comp. 
description for a term whicli may extend to five years, or with fine, or with bolh. 

In such case the wife* shall not be punishable as an abettor. 


Held that a custom of the Talapoda KoU 
caste, that a woman should be permitted to 
leave the husband to whom she has been first 
married, and to contract a second marriage 
(naira) with another man during the lifetime 
of her first husband, and without his consent, 
was invalid, as being entirely opposed to the 
spirit of the Hindu law, and that such 
marriage was “ void by reason of its taking 
place during the life of such husband,” and 
therefore punishable, as regards the woman. 


under s, 494 of the Pena! Code; and that the 
man with whom the woman so married, hav¬ 
ing had iicxual intercourse with her, and it 
being found that he did not honestly believe 
that ^hc had become his wife, was guilty of 
adultery under s. 497.— Reg. v. Kars.\n Goja; 
Reg. V. Bai Rupa, 2 Bom. H. C. R. 117. 
[Forbes and Couch, JJ. April 22, 1864.] 

A PERSON convicted of adultery under s. 497 
of the Penal Code need not be convicted also 


* In the Punjab Frontier Districts and Baluchistan a married woman is punishable 
for adultery,— See the Punjab Frontier Crimes Regulation (IV. of 1887), s. 32. As to 
punishment, see also s. 14 that Regulation. 
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uadex s. 498; far leiis where there is no Uking 
or enticing away of the woman.—Q ubbn v. 
PocHifN Chung, 3 W. R, 35. [Kemp and 
Glover, JJ. Feb, 14, 1865.] 

Thb offence of adultery may be compound’ 
ed. In proceedings founded on a charge of 
adultery, strict proof is necessary of the mar¬ 
riage of the woman with whom adultery is 
alleged, and the charge should be instituted 
by the husband of the woman. The Appel¬ 
late Court will not uphold a conviction lor 
adultery when the husbaiid has shown that he 
has condoned the offence.— Quekn v. Smith 
(G R.), 4 W. R. 31 ; I Ind. Jur. N, S. 8. 
[Kemp and Seton-f^r, JJ. Dec. 5, 1865.] 

Where the husband of a woman, with whom 
the accused was alleged to have committed 
adultery, professed himself unwilling to pro¬ 
ceed with the proserutj’on, and the Assistant 
Sessions Judge thereupon itrdcred the accused 
to be discharged, the Court, in the exercise 
of its discretion, dt^idiiH'd to iiitorferr— Reo. 
7'. Ramlo Jekk>. 5 Bom. H. C R. 27. [C'oiich, 
C.J., and Newton ]. Jan 14, 186S.; 

Where a person nernsed of adultery sets 
up in defence a tminit contracted with the 
woman with whom he is alleged to have com¬ 
mitted adultery, m accordance with the cus¬ 
tom of his caste, the ipiestion the Court has 
to determine is, whether or not the acrused 
honestly believed at the time of contracting 
the natra, that the woman was the wife of 
another man.—Rho. t-. AI\.vohak Raiji. 5 
Bom. H. C R, 17. [Couch, C.J., and New¬ 
ton. J. Feb. 22 , 1868] 

The death of the husband does not neces¬ 
sarily put an end to a prosecution for adul¬ 
tery under s. 497 of the Penal Code. The 
law only requires tiiat the prosecution should 
be instituted by the hiisband.—PRo., July 13, 
1869, 4 Mad. H C. R. Ap 55, 

The accused committed house-trespass 
with intent to commit adultery. The hus¬ 
band refused to make a charge of house-lres- 
pass with intent to commit adultery, but made 
a charge of house-trespass with intent to com¬ 
mit theft, which was disproved, ft was held 
that the Magistrate had acti*d rightly in refus¬ 
ing to convict on the charge jaid by the hu.s- 
band, though the arxused admitted that he 
had trespassed to carry on an intrigue.— Pro., 
Nov. 15, 1869, 5 Mad. H, C. R. Ap 5. 

A ENTERED the house of B without the iat- 
ter*s permission, and committed adultery with 
B s wife. Held that A could be separately 
convicted of and punished for both the adul¬ 
tery and house-trespass, as they were distinct 
offences, but that, under the circumstaners, 
was by law incapable of committing 
abetment of the house-trespass —Crown v. 
Sheikh Mungli, Panj Rer No. s of 1871. 


Where the husband brought a specidc 
complaint forjadultery under s« 497, and the 
Magistrate framed a chaurge and convicted 
under s. 498, the Chief Court quashed the con¬ 
viction.— Sher Sing v. Crown, Panj. Rec. 
No. 18 of 1873. 

Proof of adultery required by a Criminal 
Court must not be (ess than that required in 
a divorce suit. There must be, where the 
wife and the alleged adulterer are not caught 
in the art, evidence of criminal intention and 
opportunity. And there must be no consent 
or connivance on the part of the husband.— 
Sher Ali r. Crown, Panj. Rec. No. i of 1874. 

The fart that a charge under the Penal 
Code, s. 407, was triable with assessors, and 
not by a jury, would not affwt the legality of 
a conviction of adultery before a jury, Quetre, 
—Is thf formal assent of a husband to a 
charge of adultery, added at the end of his 
deposition, a proper compliance with Act X. 
of s, 47S (corresponding with Act \’. of 
i8yS, s. 199) —Qubps Luckhy NaraIn 
Nac.or'v, 24 W. K. 18. Glover and Mittcr, 
|[. (une a8, 1875.] 

The romulainant. a Matiomedan, alleged 
that he had been married six times ; that all 
the women were living, but that he kept two 
of the first four partially divorced (i.e., by 
pronouncing the words of divorce only once 
or twice, and not thrice) in order to legalize 
hiN marriage with the fifth and sixth, and so 
keep Within the law, which permitted him to 
have four wives. Accused was charged with 
abducting or committing adultery with com¬ 
plainant's sixth wife. Held that the woman 
in question was not the wife of the complain¬ 
ant. Conviction quashed.—R abnaw\v2 Khan 
V. Crown, Panj. Rer., No. i of 187S- 

Sagai wives, ic, widows married in ac¬ 
cordance with the custom of Sagai prevail¬ 
ing amongst the Koirees and other low castes 
of Behar, are so far the legal wives of cither 
husbands as to justify the punishment of per¬ 
sons committing adultery with them.—Bis- 
SUKAM Koirer V. Emprbss, 3 C. L. R. 4x0. 
,,AiiisIie and Maclean. JJ. Aug. i6, 1878.] 

K WAN accused by D and P, alleged to be 
D's wife, of raping F, and was committed for 
trial, charged in the alternative with rape or 
adultery. The evidence of marriage between 
D and P consisted of their statements that 
they were married to each other, and <oi a 
statement by K that P was D's wife. K was 
convicted on the charge of adultery. Heid 
that .such evidence, having regard, not only 
to .s. 50 of the Evidence Act, 1873, but to the 
principle that strict proof should be required 
in all criminal cases, wax not sufficient to 
establish the vital incident to the charge of 
adultery, namely, the marital relation of D 
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and P. Em^cs^ v. Pitambuf Singh (1. L. R., 
5 Cal. 566) concurred in* Also that, as no 
conralaint had ever been actually instituted 
by D aj;ainst K fur the offence of adultery, as 
contemplated by s. 478 of Act X. of 1872, 
the circumstance uf D’.s appearing :iv a wit¬ 
ness for the prosecution fur the uffenre of 
rape not amounting to tlie institution of a 
complaint within the imaning of that ser- 
tionj, K's conviction lor adultery must be 
quashed.— ^Kmpkkss v Kai.i.i , I I.. K., 5 
All- 233. [Straight, J. Dec. 8, 1S82.] Koi- 
lowed in Chcmon Garo v. Emprror , 1. L. R., 
29 Cal. 415, ^n/ra 

A MAN may be runvirted of huusc-lrespass 
with intent to commit adnlliny, (‘ven though 
the charge is made by a piTson other th.tn thi' 
husband, provided Ihrri* is no ronsont c r ron- 
nivanre on thr p.irl <tf rht- hu‘b.ind —3 Mad 
fur 285, 

A wii-’K petitium-d for inaintciiaiuv- for her¬ 
self and child against her Hu's!).mil umlfr s. 
488 of the Criinnul l*ro«:eiliin‘ C\k 1 ( Tin* 
husband did not refnsf* to in iinl.nn his u.h* 
but the pelitioiuT rrfii -il to livi* with him, as 
he kept .1 roni'ubiiK. lielti that ilu \U‘id 
’ aduilery ‘ in s. 4SS0I the C'rimin.il CioM'diirc 
Code must, liy virttn- ol s 4 ot Ou' C<m!c b«' 
construed with rrfiTrniM* to thr ditimtion of 
thi'term lu s. ^97 of thr I’eu.d Code Coii- 
sequcntly, a hushand's iinmoraluv, who h 
diM's fuit aiiiodrit to ' aiiiiiCrrv, ‘ or jil^oiVc (h<* 

degradation of a marncti woman liniig liruughL 
into the society of a roiu'iibinr. i*. no* suftl- 
nenl gruiiad for a uifr's r«fiis.il tt» lj\r wjth 
her husband An orfer to mamta.M <1 wife 
must l>e ,in ofTer to inainiam with tin- 
deration dim to her position as a «ife Mar,)k- 


kal V, Kandappa (I. L. R., 6 Mad, 371) cited* 
Per Bust, J.—>lt ib very doubtful if the framera 
of s. 488 of the Code of Criminal Procedure 
intended the word ‘adultery,’ as used theran, 
to have the limited meaning given to it in the 
Penal Code- The wrong done to the wife is 
ill no Way atfocted by the circumstance of her 
husband s ronrubine being married or iin- 
marruxl. or, in rase of her being married, 
whether it is with or without her husband's 
ronsiMit or ('(illusion that she is living in such 
(‘oiicubin.age. In face, however, of s. 4 of the 
Criminal Procedure Code, no other interpre¬ 
tation ut the term ' adultery' possible than 
the limited interpretation contained in the 
iVn.iI Code.—yrEBN-Kvf prf.sk V Mannatha 
A tjfAKi, 1. I* R, 17 Nf.id 260. ^ Muttusami 
Avyar and Best. JJ Oct 27, 1893" 

l^^FOR^i: .1 cniiiiii.il charge of adultery can 
be pi I'fi'ired a birmal I'omplaiut of that offence 
must lu- instituted in the manner provided by 
s rug of the Cnmmal Procedure Code. There- 
fiiri', wh(*i(‘ ail :i(’( used person W'as committed 
Ui tin SrsMwn stand his trial on a charge 
jircferred b\ a luisband of rape under s. 376 
of rhi’ IViial Cc*dc’, anii the Sessions Judge at 
ihc In.iJ added a charge of adultery under s, 
407. aiivl at quitted the accused under s. 376, 
but coii\ u iixl him uf rape under s. 497. Held 
Thai the Sessions Judge had acted without 
iurisdiction Thi* f.ict that the husband ap- 
piMP'd as a ivin.i'ss lu the prosecution of the 
nttiMicc »jf r.ipi‘ c.iniTit be regarded as amount¬ 
ing tilt he iMvti tilt ion (if a complauit for adul¬ 
tery A'lr/'Ci'.s \ Knllu[l L R., 5 All. 233) 
fLiiloweii—Cni-MoN (i\Ro V I{mpkror, I. ll. 
R , 29 C.d- 415. I Prin^ep and Stephen, JJ. 
hVb. 5, 1902.] 


498- Whoevt^r lak^ s or oiiHoe-t asviy ativ wom.ui who is, and whom he 
tinticing or taking auav **r IsllOWs or has ICAsOn in l^clle^C tO he, tho wife of any or tndclais* 


detaining with a cnnunal in 
tent a married wurnan. 


oih(‘r man, irom iliai man, or from any person having \va’i?Snt. 
ihf care ot her on heiialf of that man. wiili intent ^liable, 
that she may have illicit inLcuonrse wuh any person, or concc.iis or detains ‘**"*'’ 
with tnat inicni any sueii womati, puall lie piini.shitd with imprisonment of either 
description for a term which may o\icnd 10 two years, or with fine, nr with both 


Tuk prisoners luivnig liccn sciiicnccd hir 
al>etment of abdiictiun of » immiuii under 
HS. 109 ami 49R ut the Pondl Cudi', nnd ior 
wrongful con fim»mrnt of her under s 143. 
that both sentences could nor sf:ind, and that, 
as the es.sencc of th<* casr was .ibduciion, 
the prisontTS, as abettors therein, shmdd l>e 
punished for it alone —QupfcN v. Ishwak 
Ckl'noar Jooi, W R (lap.. 1 864, ai. ij.ocb 
and 5 »eti>n-Karr, JJ April 12. 1864. ; 

WuBRB a procuress was convicted for in¬ 
ducing a married woman of 30 to le.ivc her 
hn^nd’K honw, ,ind the fset showed that the 


wifi' had made her delilwrate choice (she 
being (if mature agei, and was determined of 
hi'r (iwn free will ti> le,avi> her husband, and 
become .1 prostitute in Calcutta, the High 
(.'oitrt alleretl the (Mtiviclion from abduction 
i4‘ eiiliceini'nt, remarking that, whatever the 
wife s siM'ret inclinations were, she would 
have had no opportunity of carrying them 
nut had not the prisoner interposed,—OuBEN 
V . Skimovre Podorl, I W. R. 45. [iCemp 
and (jlover. JJ. Dec 10,1864.] But accord¬ 
ing to the case of Empress v Kallu (I. L, R., 
5 All. 233), and s 199 of the Code of Crimi¬ 
nal Procedure, neither the High Court nor 
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avry otfaer Criminal Court has any jurisdic¬ 
tion to alter a charge of abduction to one of 
enticement. There must be a formal cutn- 
plaint of enticement by the party aggrieved. 

—Ed. 

Where the man and the wcjman are per¬ 
fectly agreed, the act of the third party, who 
merely accompanies the woman from her 
husband’s house, amounts to abetment only. 
^Rulings c^f Mad. H. C., 1864, on s. 498. 

A PERSON convicted of adultery under s 
497 of the Penal Code need not be convicted 
..also under s. 498, far less where there is no 
taking or enticing away of the woman.— 
Queen v. Pochun Chung, 2 W. R. 35, 
^emp and Glover, jj Feb. 14, 1865.] 

Upon an indictment under s 498 of the 
Penal Code, charging that the prisoner took 
away one A, who was then, and whom he 
then knew to be, the wife of one M, with the 
intent that he might have illicit intercourse 
with the said A. held that there was a taking 
within the meaning of the .seetiun. nlthuiigh 
the advances and solicitations had proceeded 
from the woman, and the prisoner had for 
some time refused to yield to her request — 
Reg. Kum.\kas.\mi, 2 Mad. H, C. R. 3JI. 
[Scotland, C.J., and Bittleston, J. Feb. 24, 

186s.] 

The following remarks were made by tlie 
High Court, in upholding a conMction in 
a case in which an accused had eloped with a 
woman from a house in Calcutta, hired for 
her by her husb.and, who was absent in A'.sain 
"We cannot say fas the Sessiuns Judge 
said) that 'ntvife is always the property of 
her husband, whether he is absent or present, ’ 
but we think it clear that a wife living in her 
husband’s house or in a house hired by him 
for her occupation, and at his expense, is, 
during his temporary absence, living under 
his protection, so as to bring the rase within 
the meaning of s 498, provided, of course, 
that the defendant knew, or had reason to be¬ 
lieve, that she was the wife of the man from 
whose protection he took her, or on whose 
behalf the person from whom he took her had 
charge of her, and also provided he took her 
with the intent specified in the Act. To hold 
otherwise would be to declare the worst cases 
of seduction not punishable under the Penal 
Code. *’—Mutty Khan w. Mungloo Kha.n- 
SAMA. 1 Wyman’s Rev., Civ., and Crim. Rep. 
45 ; 5 W R. 50. [Jackson and Glover, jj 
Mar. 6, 1S66,] 

In a charge under s. 498 of the Penal Code, 
the words of the section, " conceals or de¬ 
tains, " must be taken to extend to the entic¬ 
ing'or inducing a wife to withold or conceal 
herself from her husband, and assisting her 
to 4^ so, as well as to physical restraint or 


prevention of her will or action. Depriy-* 
iiig the husband of proper control over his 
wife fur the purpose of illicit intercourse ia the 
gist of the offence, and a detention occasion¬ 
ing such deprivation may be brought about 
simply by the influence of allurements and 
blandishments.— In r^SuNDARA D.assTevan, 
4 Mad. H. C. R. 20, 3 Mad. Jur., No. 5, 186, 
[Scotland, C J., and Ellis, J. Mar. 13,1868.] 

In a charge under s. 498 of the Penal Code 
(of taking away a married woman), marriage 
must be presumed from the fact of a man and 
woman living together and from their own 
evidence (altogether unrebiitted) that she is 
his legally married wife.—Q uern v. Wu- 
/RKRAii, 17 W. R. 5; 8 B. L. R. Ap. 63. 
[Loch and Ainslic, Jj. Jan. 6, 1872.] Over¬ 
ruled by Empress v. Pitd'ftihur Singk, 1 , L. 
R . 5 Cal 566 ; 5 C. L. R 597. 

Where the husband brought a specific 
tomplaint for adultery under s. 497i ^t^d the 
Magistiatc* framed a cha^e and convicted 
under s, 498. the Chief Court quashed the 
runvictiun.—S hkk Singh v. Crown, Panj. 
Rec , N«) 18 uf 1873 

A FINDING exactly in the words of s. 498 
of the Penal Cotfe, that the prisoner took or 
enticed away a married woman from her 
hus'band or some person ha\ing the care of 
her on his behalf with intent that she may 
h.ncilh( It intercourse with any'person, or con¬ 
cealed or detaineil such wuinan with a like 
intent—though not aeUially illegal, when it 
1*^ duiibifni which of the •%everal offences has 
been committed, is a finding which ought 
not to L>c resorted to if il can be avoided, and 
it can be determined under which part of the 
section the prisoner is guilty—Q ueen v. 
Ml'thoor^ N.vth Roy, 32 W. R. 7a. [Mark- 
by and Mitter, jJ Aug 24, 1874.] 

The ai cused were charged before a Magis¬ 
trate of the first class with enticing away a 
marru'd woman is 498). The enquiry hav¬ 
ing shown that an offence under s« 494 bad 
apparently been committed, the proceedings 
were forw.arded, under s. 45, Criminal Proce¬ 
dure Code, for disposal to the Magistrate of 
the District, who Irirxi the rase de novo, and 
convicted the accused under .‘is 109 and 494. 
Held that the preferring a complaint was an 
essential condition of the Magistrate's juris¬ 
diction to inquire into and try an offence 
falling under Ch. XX. of the Penal Code, 
and the extent of the jurisdiction so founded 
was limited to offences covered by the facts 
complained of ; that there had been no com¬ 
plaint of an offence under s. 494; and that 
the conviction was therefore illegal. Held 
also that the Magistrate before whom the 
complaint was made of an offence under s, 
498 had jurisdiction to try it, and, therefore, 
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that it was not competent for him to proceed 
under a. 45, Criminal Procedure Code. — 
Ahmed v. Empress, Panj. Re( , No. 5 
of 1879. 

The accused were convicted by tliu Ma¬ 
gistrate of the District uf Lahore, exer¬ 
cising enhanced powcrb under s. 36, Cri¬ 
minal Procedure Code of kidnapping a mar¬ 
ried woman ibeing a tiiinur) from lawful 
guardianship for the purpose uf piustiLiitjon, 
and sentenced under sj. 303 and 372, Penal 
Code, to terms uf imprisonment exceeding 
three years The proi'eedings were for¬ 
warded to the Sessions Judge, Lahore Divi¬ 
sion, for conBrmation of the sentences. The 
Sessions Judge, holding that ss. 363 and 372, 
Penal Code, were inapplicable to married 
female minors, annulled the cunvirllun, und 
directed the re-lrial ul the accused on a 
charge under s. 498, Pena! Code Held that 
the order ot the Sessions Judge was illegal . 
1st, because ss. 363 and 372 were applicable 
to married as well as to unmarried female 
minors ; 2nd, because the Sessions judge 
was not competent under s 36. Criminal 
Procedure Code, to dircc't a new trial upon a 
new charge; and 3rd, bmausc no runipKiint 
bad been preferred of an offence falling under 
S.498, Penal Code —CRo\^ N r K.\mm U, Panj. 
Rec., No. 12 of 1879. 

An order of acquittal of iin oftence under s. 
498 was upheld, where it was found that the 
complainant had divorced his \Mfe previous 
to making his complaint.—D in v, 
AllACHI, Panj Kec., No 27 of 1S79 

A PERSON was prosecuted before a Crimi¬ 
nal Court 111 the Pan jab fur untieing away a 
married woman with a criminal intent an 
offence punishable under s. 498 of the Penal 
Code. Such prosecution i\as legally insti¬ 
tuted in such Court, and such otlence was 
properly triable by it. Sii<*h Court discharg¬ 
ed such person under the provisions of s 215 
of Act X. of 1872. Subsequently it appear¬ 
ed that such person was detaining such wo¬ 
man at a place m the North-Western Pro¬ 
vinces, and he was prosecuted before a Cri¬ 
minal Court uf the district m which -such 
place was situated for the same offence as he 
had been prosecuted for before the Criminal 
Court in the Pan jab, vis., enticing away such 
married woman, and wa.s convicted of that 
offence. Held that, although his previous 
discharge did not bar the revival of a prose¬ 
cution for the same offence, such prosecution 
could only be revived in the Panjab Court, 
and he could not be convicted under the 
latter part of s. 498 of the Penal Code for 
detaining an enticed woman until the enticing 
had been proved, and such conviction had 
been properly set aside by the Court of Ses¬ 
sion.— Empress V. Tiiv.v Singh, I. L. R., 3 


Ail. 251. [Pearson and Olddeld, Jj, ^p. 

1, 1880.] 

In the absence of very clear evidence of 
custom, which, if well founded, must be a 
matter of general notoriety, the cohabitation 
of a man and a woman under the Alyasan- 
tana system cannot be considered marria^ 
so as to render punishable, under s. 498 of the 
Penal Code, a person who entices away the 
woman with the intents specified in that sec¬ 
tion.—K or.\ga r. Queen, I. L. R., 6 Mad. 
374. [Turner, C.J , and Muttusami Ayyar, 

J Peb. 14, 1883 ] 

S .VNU G having been convicted of entic¬ 
ing away the wife of the complainant, the 
conviction vias quashed on appeal, on the 
ground that, strict proof of marriage b^ng 
necessary f< r a conviction under s. 498 of the 
Penal Code, the evidence adduced {visf., of 
the roniplainant, the woman, and her mother, 
who swore to the fact of the marriage) was 
not sutricient to enable the Court to form an 
opinion whether the marriage took place as 
a fact, and if it did take place, whether it 
i\as accurding to l.aw. The accused did not 
cross-examine the witnesses as to the fact or 
validity of the marriage, or othervs'ise im¬ 
pugn It. Held that the marriage was suffi¬ 
ciently proved. Empress v. Pitambar Singh 
iL L R , 5 Cal. 566, 5 C. L. R. 597) dis¬ 
cussed ^ Qulen KmPPE'^s V, SUBBARAYAN, 
I. L. R., 9 Mad. 9 ;'Muttusimu Ayyar and 
Hutchins, JJ. Aug. 25, 1885.] 

Thk words ‘‘such woman ' in s, 498 of 
the Indian Penal Code do not mean such a 
woman «'is has been so enticed as mentioned 
111 that section, but mean such woman whom 
the accused knows or lias reason to believe 
to be the wife ot an}' other man; the deten* 
tioTi of such d woman with the particular in¬ 
tent defined in the section is one of the of¬ 
fences made punishable under that section.— 
Kmpres^ r. Niaj>ar, I. L. R., 10 AIL 580. 
[Straight, J. July 7, 1S88 ] 

The complainant charged the accused with 
an offence under s 366 ot the Penal Code 
in respect of his- wife. The Deputy Magis¬ 
trate convicted the accused of an offence un¬ 
der s. 498 of the Penal Code, and sentenced 
him to one month's rigorous impTisontnent. 
I'he Sessions Judge, being of opinion that the 
Deputy Magistrate had no jurisdiction to cone 
viot the accused under s. 498, there being no 
complaint by the husband under s. 199 of 
the Criminal Procedure Code, and that the 
offence did not fall under s. 238 of the Cri¬ 
minal Procedure Code, referred the case to 
the High Court. Held that such a case is 
within the intention of s. 238. The iatentkm 
of the law is to prevent Magistrates inquiring 
of their own motion into cases conoectwwUh 
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nuniage, unless the husband or other person 
authorized moves them to do so But when 
the husband is complainant, and brings his 
complaint under s 366, a conviction under 
5. 4 w may properly be had if the evidence be 
such as to justify a conviction tor the minor 
offence, and yet insufficient for ;i con\irtiun 
for the graver one.— ]atra Siikkh v. Rl\ 
ZAT Shekh, I. L. R., 20 CaL 483. [Pigot and 


Hill, JJ. Sep. 19, 1892.] But see, contra, 
Empress v. Kallut I. L. R., 5 Ail. 233. 

Whfke a charge is made under s. 498 of 
I he Penal Code of enticing away a married 
woman, the Court should require some better 
evidenire of the marriage than the mere State* 
inenl of the complainant and the woman.—*• 
yChh.N-KMPKESS V. D.\L SlNCll, 1 . L. R., 30 
All. 166. [Blair, J. [an. |8, 1897.] 


CHAPTER XXL- 
Or Dekamation. 

INDJ.^VJ. COMMISSIOM'KS KBPOKl L>ht-A.UA1 ION. 


The essence of the offence of deUinrttinii 
consists in its tendency to cause that desmp 
tion of pain which is telt by a person who 
knows himself to be the object of the unfa¬ 
vourable sentiments of his fellow creatiircb, 
and those inconviences to nhich a person who 
is the object of such unfavourable sentiments 
is exposed. 

According to the theory ot the miniiial 
law of England, the essence of the crime ot 
private libel consists in its tendency to pro¬ 
voke breach of the peace; and though this 
doctrine has not, in practice, been followed 
out to all the startling consequences to which 
H would legitimately lead, U has not failed 
to produce considerable inconvenience. 

It appears to us e\'ideiit that, between the 
offence of defaming and the offence of pro¬ 
voking a breach of the peace, there is a dis¬ 
tinction as broad as that which separates 
theft and murder. Defamatory impuiations 
of the worst kind may have no tendenc) to 
cause acts of violence. Words which con¬ 
vey no discreditable inipiitalioii whatever 
may have that tendency m the highest de¬ 
gree. Even in cases where defaination has 
a tendency to cause acts of violence the 
heinousnessof the defamation, considered as 
defamation, is by no means proportioned to 
its tendency to cause such acts nay, circum¬ 
stances which are great aggravations of the 
offence, considered as defamation, may l)c 
great mitigations of the s:ime offence, consi¬ 
dered as a provocation to a breach of the 
peace. A scurrilous satire against a friend- 


Ii\ss woman, published by a person who care- 
luli\ conceals his name, would be defamation 
HI one of its most odious forms. But it would 
hr only bv a ieg.il liction that the satirist could 
be said to provoke a broach of the peace. 
On the other hand, an imputation on the 
ioiirage uf nil oilicci. I'ontained in a private 
Jt*tler, mcHiit to he sc-eii only by that officer 
.iiid two or thice other persons, might, consi¬ 
dered as defamation, be a very venial offence. 
Hut such an imputation would have an ob- 
Moiis tcndcn< y to cause a serious breach of 
the peai e. 

On these grounds, we have deleriiuneS to 
propose ih.il dehiinatjon shall be made on 
offence, without any referente to its tendency 
to cause acts ol illegal violence. 

We considered whether it would be advis¬ 
able to make a distinction between the differ¬ 
ent modes in which defamatory imputations 
in.iy be conveyed , and wc came to the cuii- 
(lusiun that it would not be advi.sable to 
make any .sm h distinction. 

B} the English law, defamation is a crime 
only when it is committed by writing, print¬ 
ing, engraving, or some similar process. 
Sjjokcn word.s reflecting on private charac¬ 
ter, however atrocious may be the imputa¬ 
tions whu'h those words convey, however 
numerous may be the assembly before which 
such words are uttered, furnish ground only 
for a civil action. Herein the English law 
IS sc.'irccly consistent with il.self. For, if de¬ 
famation be punished on account of its ten¬ 
dency to cause a breach of the peace, spoken 


'' Cognizance may be taken of an offence under Ch. XXL only on complaint by an 
aggrieved party.—See the new Code of Criminal Procedure (Act V. of 1898), s 198. 

Offencea punishable under s. 500, 501, or 502, are compoundable.—‘See ibidj a. 345. 
As to stage of proceedings at which no composition is allowable without the leave of the 
Court, sea ibid, sub-s. (5). 

For power to order the destruction of copies of the thing in respect of which a con- 
victioo under s. 501 or 502 is had, sec idiif, s 531. 
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defamation ought to be punibhed even more 
severely than written defamation, as having 
that tendency in a higher degree. A person 
who reads in a pamphlet a calumnious re¬ 
flection on himself, or on some one for whom 
he is interested, is less likely to take a vio¬ 
lent revenge than a person who hears the 
same calumnious reflection uttered. Public 
men, who have, by lung habit, become caU 
lous to slander and abuse in a printed form, 
often show acute sensibility to imputations 
thrown on them to their face^. Indeed, de¬ 
famatory words spoken in (he presence of 
the person, who is the object oF them, neces¬ 
sarily have more of the character of a per¬ 
sonal affront, and are, therefore, more likely 
to cause a breach of the peace than any 
printed libel. 

The distinction which the English (*niiu- 
nal law makes between written and spoken 
defamation is generally defended on the 
ground that written defamation is likely to 
be mon; widely spread and to be more per¬ 
manent than spoken defamation. These luii- 
sideratioiis du not appear to us to be entitled 
to much weight. In the first place, it is by 
MO iiieans necessarily the fact that written de¬ 
famation is more extensively circulated than 
spoken defiimatiuTi Written defamation may 
be contained in a letter intended for a single 
e^c. Spoken defamation may be heard by 
.in assembly of many thousands. It seems 
to us most unreasonable that it should be pe¬ 
nal to say in a private letter that a man is 
dissipated, and nut penal tu stand up at the 
town hall, and there, before the whole socie¬ 
ty of Calcutta, falsely to accuse him of poi¬ 
soning his father. 

In the second place, it is not necessanlv 
the fact that the harm caused by defamation 
IS proportioned to the extent to which the 
defamation is circulated. Some slanders— 
and those slanders of a most malignant kind 
—can produce harm only while confined to 
a very small circle, and would be at once re¬ 
futed if they were published A malignant 
whisper addressed to a single hearer, and 
meant to go no further, may indicate greater 
depravity, may cause more intense misery, 
and may deserve more severe punishment 
than a satire which has run through twenty 
editions. A person, for example, who, in 
private conversation, should infuse into the 
mind of a husband suspicions of the fidelity 
of a virtuous wife, might be a defamer of a 
far worse description than one who should 
insert the lady's name in a printed lampoon. 

It must be allowed that, in general, a print¬ 
ed story is likely to live longer than a story 
which is only circulated in conversation. Cut, 


on the other hand, it is far easier for a calum¬ 
niated person to clear his charact^ either fay 
argument, or by legal proceedings, from a 
charge fixed in a printed form, than from a 
shifting rumour which nobody rep^s exactly 
as he heard it. In general, we believe, a man 
would rather see in a newspaper a story dis¬ 
creditable tu him which he had the means of 
refulLiig than know that such a story, though 
not published, wa^ current in society. 

On the whole, we are so far from being 
able to discover any reason for exempting 
any mode of defamation from all punishment, 
that we have not even thought it right to pro- 
\ idc different degrees of punishment for dif¬ 
ferent modes of defamation. We do not con¬ 
ceive that on this subject any general rule 
can, with propriety, be laid down. We have, 
t herefore, thought it best to leave tuthe Courts 
the business of apportioning punishment with 
due regard to the rinuinistances of every case. 

Wc ha\e thought il necessary, under the 
peculiar rirrum.-»larKes of this country, to lay 
down fur the guidance of the Courts a rule 
wbirh, if we were legisUlnig for a population, 
among whom there v,a> a uniform standard 
of morality and honour, might appear super- 
Huous. India is inhabited by races which 
differ widely from each other in manners, 
tastes, and religious o]Mnions. Practices 
which are regarded as innocent by one large 
purtiun of society excite the horror of an¬ 
other large portion A Hindu would be driv¬ 
en to despair if he knew that he was believ¬ 
ed bv persons of his own race tu have done 
something which a Christian or a Mussul¬ 
man would consider :is indifferent or as 
laudable. Where such diversities of opini¬ 
on exist, that part of the law which is in¬ 
tended to prevent pain arising from opinion 
ought to be sufficiently flexible to suit those 
diversities. We have, therefore, directed 
the Judge not to decide the question whether 
.in imputation be ur be not defamatory, by 
roferenre tu any particular standard, however 
e'orrtvt, of honour, of morality, or of taste: 
but to extend an impartial protection to opi¬ 
nions which he regards as erruneous, and to 
feelings with which he hiis no sympathy. 

There are nine excepted cases in which we 
propose to tolerate imputations prejudicial 
to character 

The exception which stands first in order 
will probably be thought by many persons 
objectionable. It is opposed to the rules of 
the English criminal law. It goes, we fear, 
beyond what even the boldest reformers of 
English law have proposed. It is at vari¬ 
ance with the provisions of the French Code, 
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and with the sentiments of the most dlslin- 
fished French jurists. It is at variance also 
with the provisions of the Code of Louisi¬ 
ana. It is, therefore, with some diffidence 
that we venture to lay before the Governor- 
General in Council the results of a long and 
anxious consideration of this question. 

The question is whether the truth ol an 
imputation prejudicial to character should, 
in all cases, exempt the author of that im¬ 
putation from punishment as a defamcr. We 
conceive that it ought to exempt him. 

ft wifi hardly be disputed, even by those 
who dissent from us on this point, that there 
is a marked distinction between true and false 
imputations as respects both the degree of 
malignity which they indicate, and the de¬ 
gree of mischief which they produce The 
accusing a man of what he has nut done im¬ 
plies, in a vast majority of cases, greater de¬ 
pravity than the accusing him of what he 
has done. The pain which a false imputa- 
tion gives to the person whu is the object of 
it, is clear, uncompensated evil. There is no 
set off whatever. The pain which a true im¬ 
putation gives tu the person who is the ob¬ 
ject of it is in itself an evil, and, therefore, 
ought not to be wantonly inflicted. Hut there 
is often some counterbalancing good. A true 
imputation may produce a wholesome effei‘1 
on the person who has, by his misconduct, 
exposed himself to it. It may deter others 
from imitating his example. It may set them 
on their guard against his bad designs. 

Not only do true imputations generally 
produce some good to counterbalance the 
evil caused by them, but in many cases this 
counterbalancing good appears to ns greatly 
to preponderate. However, skilfully penal 
law.s may be frdizied, however vigorously 
they may be carried into execution, many 
ban practices will always he out of reach of 
the tribunals. The state of society would be 
deplorable, if public opinion did not repress 
much that legislators are compelled to toler¬ 
ate. The wisest legislators have felt this, 
and have assigned it as a re,ison for nut vi¬ 
siting certain acts with legal punishment that 
those acts will be sufficiently purii.shed by 
general disapprobation. It seems inconsist¬ 
ent and unwise to rely on public opinion in 
certain cases as a valuable auxiliary to the 
law, and, at the same time, to treat the ex¬ 
pression of that opinion in those very cases 
as a crime. 

It is easy to put cases about which tliere 
could scarcely be any difference of opinion. 
A person who has been guilty of gross actv 
of swindling at the Cape comes to Calcutta, 
and proposes to set up a house of agency. A 


person who has been forced to fly from Eng¬ 
land on account of his infamous vices repairs 
to India, opens a school, and exerts himself 
to obtain pupils. A captain of a ship induces 
natives to emigrate by promising to convey 
them to a country where they will have large 
wages and little work. He takes them to a 
foreign colony where they are treated like 
slaves, and returns to India tu hold out si¬ 
milar temptations to others. A man intro¬ 
duces a common prostitute, a.s his wife, into 
the society of all the most respectable ladies 
of the Presidency. A person in a high station 

in the habit or encouraging ruinous play 
among young servants of the Company. In 
ail these cases, and in many others which 
might be named, we conceive that a writer 
who publishes the truth renders a great ser¬ 
vice to the public, and cannot, without a vio¬ 
lation of every sound principle, be treated as 
a criminal. 

There are undoubtedly many cases in which 
the spreading of true reports prejudicial to 
the character of an individual would hurt the 
feelings of that individual vrithout producing 
compensating advantage in any other quarter. 
The proclaiming to the world that a man 
keeps a mistress, that lie too much addict¬ 
ed to wine, that he is penurious in his house¬ 
keeping, that be is slovenly in his person, the 
raking up of ridiculous and degrading sto¬ 
ries about the youthful indiscretions of a man 
who has long lived irreproachably as a hus¬ 
band and a father, and who has attaincid some 
post which requires gravity and even sancti¬ 
ty of character, can seldom or never produce 
any good to the public .sufficient lo compen¬ 
sate for the pain given to the person‘attack¬ 
ed, and to thoM; who an* connected with him. 
^’ct we greatly doubt whether, where the im¬ 
putations arc true. it will be advisable to inflict 
on the propagators of such miserable scandal 
any legal punishment in addition to that gen¬ 
eral aversion and contempt with which their 
calling and their persons are everywhere re¬ 
garded. Even in such rases, the question 
whether the imputation be true or false is 
not an unimportant question. Those who 
would not allow truth to tie in such cases, 
a justification would admit that it ought gen¬ 
erally to be a mitigating circumstance. In¬ 
deed, we find it impo.tsible to imagine any 
case in which we should punish a man who 
told no more than the truth respecting an¬ 
other, as severely as it what he told had been 
a lie invented to blast the reputation of that 
other. 

These two propositions, then, we consider 
as established—first, that, in some cases of 
prosecution for defamation, the truth of the 
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fmputRtion alleged to be defamatory ought to 
be a justification; secondly^ that in the vast 
majority of such cases, if not in alb tntth, if 
it be not a justification, ought to be a miti¬ 
gation. 

From these two propositions, a third pro¬ 
position necessarily follows - that in all cases 
of prosecution for defamation, if the defend¬ 
ant avers that the imputations complained 
ol as defamatory arc true, the Court ought 
to go into the question of the truth of those 
imputations. 

This ought to be done, not only in justice 
to the public and to the defendant, but in 
justice to the innocent complainant- It must 
not be forgotten that one of the most im¬ 
portant ends which a person proposes to 
himself in prosecuting a slanderer is the re¬ 
futing of the slander. He generally consi¬ 
ders the punishment of the offender as a se¬ 
condary object, and, when there is no cir¬ 
cumstance of pecrjiur aggraiation in the case, 
is often willing to stay proceedings after ob¬ 
taining a retractation and apology. To clear 
his fame is his hrst object, it is, we con¬ 
ceive. an object for the attaining of which, 
he is entitled to the assistance of the law. 
But it is an object which c^annot be attained 
unless the Courts go into the question of 
truth. 

The effect of a rule excluding evidence of 
the truth is to put on a pai desenptums of 
persons between whom it is desirable to make 
the widest distinction The public spirited 
man who w'arns the mercant?h‘ community 
against a notorious cheat, or advises families 
not to admit into their intimacy a practised 
seducer of innocence, is placed on the same 
footing with the slanderer, who invents the 
most infamous falsehoods against persons of 
the purest character. On the other hand, a 
man who has, without the slightest reason, 
bi^en held up to the world as a seducer or a 
swindler, is placed in exactly the same situa¬ 
tion with one who well deserves those dis¬ 
graceful names. So defective is the investi¬ 
gation that it leav'es a suspicion lying on the 
most innocent, and no more than a i>uspicioii 
lying on the most guilty. 

We therefore think (hat, in all cases of 
prosecution for defamation, the Courts ought 
to allow the question of truth to be gone into. 
But if, in all cases, the Courts allow the ques¬ 
tion tA truth to be gone, into, we are satisfied 
that no respectable person will venture to 
institute a prosecution for defamation in a 
case in which he knows that the truth of the 
defamatory matter i.s likely to be proved He 
wUl feel that by prosecuting he should injure 
his own character far more deeply than any 


libeller can do. However disagreeable it 
may be to his feeling that a discreditable 
story concerning him should be repeated in 
society, and should furnish paragraphs for 
the news-papers, it must be much more dis¬ 
agreeable ihat such a story should be proved 
in open Court by legal evidence. By prose¬ 
cuting, he turns what was at most a strong 
suspicion into an absolute certainty. While 
he forbears to prosecute, many people will 
probably disbelieve the scandalous report; 
many will doubt about its truth. The mere 
circumstance that he ab.stains from prosecut¬ 
ing IS no proof of guilt. It is notorious that 
slanders are often passed by with silent con¬ 
tempt by those who are the objects of them. 
Indeed, in a country where the press is free, 
a man whose station exposes him to remark 
wouJd have nothing to do but to prosecute, 
if he should institute legal proceedings every 
time that he might be calumniated. 

It seems to us, therefore, certain that a 
man on whose character imputations have 
been thrown which can be proved to be true 
will, if he possess ordinary prudence and or¬ 
dinary sensibility, abstain from having re¬ 
course to a Court of law, which will fully in¬ 
vestigate the truth of those imputations. By 
having recourse to a Court of law, he would 
show that he Eielonged to a class of persons 
who arc the last that a legislator would wish 
to l.iiour, to that class of persons in whom 
the sense of shame is ueak, and the ma¬ 
licious pa.sMOti strong, and who aie content 
to incur dishonour for the chance of obtain¬ 
ing revenge. 

Being therefore of opinion that, in all cases 
of prosecution for defamation, evidence of 
the truth of the imputations alleged to be 
defamatory ought to be received, and being 
of opinion that practically there is no differ¬ 
ence between receiving evidence of truth 
and allowing truth to bt* a justification, we 
h?iVL- thought It advi.sabli‘ to provide express¬ 
ly that truth shall always be a justification. 
By framing the l.in thus, we have not, in the 
smallest degrts?, don ini shed the real security 
of private character, or the real risk of de- 
tniciion. We have merely made the lan¬ 
guage of the Code correspond with its vir¬ 
tual <iperation 

As wc arc satisfied that no practical mis¬ 
chief u ill be produced by the rule which we 
have proposed, we think that its perfect 
simplicity and certainty are strong reasons 
for adopting it 

If it be not adopted, it will be necessary 
to take one of two courses—either to provitle 
that truth shall in no case be a justification, 
or to provide that truth sha}l be a justifica-* 
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lion in some cascs^ and not in others. To 
tlie former course we feel, for reasons which 
we have already assigned, insurmountable 
objections. The effect of such a state of 
the law would be that eminent public ser¬ 
vices would often be treated as crimes. If 
the latter course be t:iken, we are convinced 
that it would be found impossible to draw any 
line approaching to accuracy. We are ctm- 
vtneea that it would be necessary to leave 
to the Judges an almost boundless discre¬ 
tion—a discretion which no two Judges 
would exercise in the same manner. 

It has been suggested to ns, trom quarters 
entitled to g^eat respect, that it would a 
preferable course to admit m every m.se the 
truth of matter alleged to be detamatory to 
be given in evidence, for the purpose uf 
proving that the accused person had not 
acted maliciously. but not to allow the proof 
of the truth to be a iiistification. if it should 
appear that reputation had been malu*uuisl\ 
assailed. 

If a provision of this kind were adopted it 
would, for the reasons which we have already 
given, be in practice nugatory. For no re¬ 
spectable person would prosecute the author 
of an imputation which could be proved to 
be true. And we take it for granted that the 
law of procedure will not be framed in so 
cruel and unreasonable a manner as to per¬ 
mit a prosecution for defamation to be insti¬ 
tuted in opposition to the wishes uf the person 
defamed. Such a power of prosecution would 
scarcely ever be used by a friend of the per¬ 
son d^amed ; it would never be used by a 
judicious friend . and it Kould be a must for¬ 
midable weapon in the haniK uf a malignant 
enemy. 

But if the pruvisiun which we are consi¬ 
dering were not certain to be in practice 
nugatory, we should think it a highly objec¬ 
tionable provision. When an act is of such 
a description that it would be better that it 
should not be done, it is quite proper to look 
at the motives and intentions of the doer for 
the purpose of deciding whether he shall be 
punished or not. But when an act which is 
really useful to smuely—an act of a sort 
which it is desirabh* tu encourage—has been 
done, it is absurd to inquire into themutives 
of the doer for the purpose of punishing 
him if it shall appear that his motives were 
bad. 

If A kills 2^, it is proper to inquire whe- 
thtt the killing wa.s malicious; for killing is 
prinUi facie a bad act. But if A saves Z's 
life, no tribunal inquires whether A did so 
fn>m good feeling or from malice to some 
person who was bound to pay 7 ^ an annuity. 


For it is better that human life should be 
saved from malice than not at all. 7 f A sets 
On fire a quantity of cotton belonging to Z, 
it is proper to inquire whether A acted mali¬ 
ciously. For the destruction of valuable pro- 
jjcrty by fire is primd faext a bad act. out 
if Z s cotton is burning, and A puts it out, 
no tribunal inquires whether A did so from 
good f(=«liiig, or from malice to some other 
dealer in cotton, who, if Z’s stock had been 
destroyed, would have been a great gainer. 
For the saving of valuable property from 
destruction is an act which it is desirable to 
encourage; and it is better that such pro¬ 
perty should be saved from bad motives 
than that it should be suffered to perish. 
Since then no act ought to be made punish* 
able on .act'uuut of malicious intention, un¬ 
less it be 111 itself an act of a kind which it 
IN desirable tu prevent, it follows that malice 
IS iiut a test which can with propriety be 
used for the purpose ui determining what 
true imputations on character ought to be 
punished, and what true imput.Uion.s on 
character ought not to be punished. For 
the throwing of true imputations on charac¬ 
ter is not primd faae a pernicious act. It 
may, indeed, be a scry pernicious act. Htil 
we are not prepared tu say that in the ma¬ 
jority of instances it i.s so. \Vc are sun 
that it IS often a great public service; and 
we are .sure that it may be very perniriuiis 
when it is not done from malice, and that it 
may be a great public service when it is done 
from malice. It is perfectly conceivable that 
a person might from no malicious feeling, 
bill from an honest though austere and Ln- 
judicious /cal for what he might consider as 
the interests ui religion and morality, drag 
before the public frailties which it would be 
far better to leave in obscurity. It is also 
perfectly conceivable that a person who has 
been concerned in some odious league of 
villainy, and has quarrelled with his accom¬ 
plices, may, from vindictive feelings, publish 
the history of their proceedings, and may, by 
doing so, render a great service to society. 
Suppose that a knot of sharpers live by 
seducing young men to the gaming table, 
and pillaging them In their last rupee. Sup¬ 
pose that one uf these knaves thinking him¬ 
self ill-used in the division of the plunder, 
should revenge himself by printing an ac- 
count uf the traiis^ictions in which he has 
been concerned. He is prosecuted by the 
rest of the gang for defamation. He proves 
that every word in his account U true. But 
it is admitted that his only motives for pub¬ 
lishing it were rancorous hatred and disap¬ 
pointed rapacity. It would surely be most 
unreasonable in the Court to say: “ You 
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have told the public a truth which it greatly 
concerned the public to know. Yuu have been 
the saving of many promising youth.s. You 
have been tlie means of ridding society of a 
dreadful pest. You have done, in short, whal 
it was most desirable that you should do. 
But as you have done this, not from public 
spirit but from dislike of your old associates, 
we pronounce you guilty of an offence, and 
coAdemn you to fine and imprisonment " 

It is evident that society cannot spare any 
portion of the services which it receives. Far 
from scrutinizing the motives which lead 
people to render such services, and punish¬ 
ing such services when they proceed from 
bad motives, all societie.s .ire in the habit 
of offering motiv'es addressed to the selfish 
passions of bad men for the purpose of in¬ 
ducing those men to do what is beneficial 
to the mass We offer pardons and pei'ii- 
niary rewards to the worst members of the 
community for the purpose of inducing them 
to betray their accomplices in guilt. That 
the quarrels of rogues are the security of 
honest men is an important truth whirh has 
passed into a proverb ; and of th.it security 
we should, fo a certain extent, deprive honest 
men if we were to make it an offence in one 
rogue to speak the truth about another rogue 
under the influence of passions excited in tin* 
course of a quarrel. 

We fiave hitherto argtuMl tliis point on iht* 
supposition thai bv nvilti't* is ih^mut mmI mi- 
lire, and not a fictilions, a r^mstnirtne ma- 
Hre. Wc h.ive the strongest objections to 
introducing into the Code siirh .1 kind of ma¬ 
lice—a mabce of which a person may be ac¬ 
quitted when it is clear that he has acted 
from the most deadly personal mnrour, and 
found gpiUty when those who find him guilty 
are satisfied that he has acted only from the 
best feelings—a malice which irtiy be only 
the technical name for bencvoleni'e. 

On thesHi grounds, we recommend to the 
Governor-General in CoiiniMl that the first 
exception, as we have draw n it, l>e suffered 
to stand part of the Code. 

The remaining exceptions will not require 
so long a defence. By cl 471, we allow the 
public conduct of public Functionaries to be 
disrussed, provided that such discussion lx* 
•ronducted in good faith. That the adv.in- 
tages arising from such discussion far ifuire 
than compensate for the pain which it occa¬ 
sionally gives, will hardly be disputwl by 
any English statesman. 

But there are public men who aro not 
public functionaries. Persona who hold no 
offiee may yet. in this country, take a very 


active part in urging or opposing the 
tion of measures in which the comiaun^ 
ia deeply interested. It appears clear to ua 
that every person ought to be allowed to 
comment, in good faith, on the {ttoceedut^s 
of these volunteer servants of the paUic, 
with the same freedom with which we allow 
him to comment on the proceedings- of the 
official 9er\'antb of the public. We have pro¬ 
vided for this by cl. 472. 

Bv cl. 473 . have allowed all persons 
freely to discuss in good faith the proceed¬ 
ings of Courts of law. and the characters of 
parties, agents, and witnesses, as connected 
with those proceedingb. It is almost uni- 
vcrsdJly acknowledged that the Courts of 
law ought to be thrown open to the public. 
But the advantage of throwing them oswin 
to the public will be small mde^, if the few, 
who are able to press their way iuto a Court, 
are torbidden to report what has passed there 
to the last numbers who were absent, or if 
those who are allowed to know what has 
passed are not allowed to Comment on wfiat 
lias passed The only reason that the whole 
romnumity is not admitted to hear every 
trial that takes place is that it is physically 
impossible that they should find room ; ana 
by rl 473. we do our best tc counteract the, 
effert of this physical impossibility 

Whether public writers ought to be allow¬ 
ed to publish cuinments on trials while those 
(n.xis arc still peniling, is a question which, 
III liic present state of India it is hardly 
uorth vhile to discuss. Wo have not thought 
it iioce:»sary to insert any provision on tnat 
subject in the chapter of offences against 
public justice; and such a provision, even if 
it were necessary, would evidently not belong 
to the head of defamation, for the harm done 
by such comments, as respects public justice, 
is exactly the same wh«‘rr the comnwntii are 
lauditoty as when they are abusive. 

Bv cl. 474, we allow every person to criti¬ 
cise,’ in good faith, published books, works 
of art which are publicly exhibited, and other 
similar performances. 

By cl 475, we allow a person under whose 
authority others have been placed, either by 
their own consent, or by the law. to censure, 
in good failh, those who are so placed under 
his authority, as far as regards matter to 
which that authority relates. 

By cl 476 we allow a person to prefer an 
accusation against another, in good faith, 
to any person who has lawful authority to 
restrain or punish the accused. 

By n 1 477, wc have excepted from the de¬ 
finition of defamation private commuTiicatioas 
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w4ucli a person makes in good faith, for the 
protection of his own interests; and b) rl. 
47 $, we have excepted private conimunica- 
tions which a person makes in good faith 
for the benefit of others. 

It will be observed that in the eight last 
exceptions we do not require that an impu¬ 
tation should be true. We require only that 
it should be made in good faith. For to re¬ 
quire in these cases that the imputation should 
be true, would be to render these exceptions 
mere nullities. Whether a public function¬ 
ary is or is not lit for his situation ; whether 
a person who has bestirred himself to get up 
a petition in favour of a public measure ought 
to be considered as an enlightened and pvib- 
Hc-spirited citizen, or as a foolish meddler ; 
whether a person who has been tried for an 
offence was or was not guilty; which of two 
witnesses who contradicted each other on a 
trial ought to be believed; whether a por¬ 
trait is like ; whether a song has been well 
sung ; whether a book is well written : these 
are questions about which honest and dis¬ 
cerning men may hold opinions diametrically 
opposite: and to require a man to prove to 
the .satisfaction of a Court of law that the 
opinion which he has expressed on such a 
question is a right opinion, is to prohibit all 
discussion on such questions. The same 
may be said of those private communicatHms 
which we propose to allow. It is plainly 
desirable that a merchant should disclose to 
hi> partners bis unfavourable opinion of the 
honesty of a person with whom the firni ha-, 
dealings. It is desirable that a father should 
caution his son against marrying a woman 
of bad character. But if the merchant is 
permitted to say to his partners, if the father 
is permitted to say to his son, only what can 
be legally proved before a Court, it is evident 
that the permission is worth nothing. 

Whether an imputation be or be not made 
in good faith is a question for the Courts of 
law. The burden of the proof will he some¬ 
times on the person who has made the im¬ 
putation, and sometimes on the person on 
whom the imputation has been thrown. No 
general rule can be laid down Yet scarce¬ 
ly any case could arise respecting which a 
sensible and impartial Judge would feel any 
doubt. If, for example, a public functionary 
were to prosecute for defamation a writer who 
had described him in general terms as in¬ 
capable, the Court would probably require 
the prosecutor to give some proof of bad faith. 

If the prosecutor had no such proof to of¬ 
fer, the defendant would be acquitted. If 
the prosecutor were to prove that the de¬ 
fendant had applied to him for money, had 


promised to write in his praise if the money 
were advanced, and had threatened to abuse 
him if the money were withheld, the Court 
would probably be of opinion that the de¬ 
fendant had not written in good faith, and 
would convict him. 

On the other hand, if the imputation were 
an imputation of some particular fact, or an 
imputation which, though general in formt 
yet implied the truth of some particular fact, 
which, if true, might be proved, the Court 
would probably hold that the burden of mov¬ 
ing go^ faith lay on the defendant, l^us, 
if a person were to publish that a Collector 
was in the habit of receiving bribes from the 
/.emindars of his district, and were unable to 
specify a single ca.se, or to give any authori¬ 
ty for his assertion, the Courts would proba¬ 
bly be of opinion that the imputation had 
not been made in good faith. 

Again, if a critic described a writer as 
plagiarist, the Courts would not consider this 
as defamation without very strong proof of 
bad faith But if it were proved that the 
critic had, like Lauder, interpolated passages 
in old books in order to bear out the charm 
of plagiarism, the Court would doubtless be 
of opinion that he had not criticised in good 
faith, and would convict him of defamation. 

Ie will be nt*ress.iry to provide in the Code 
ol JViicedLire rules for pleading in ra.ses of 
defamation, which may give to an innocent 
man who has been calumniated the me.'^ns of 
clc.anng his character. Ii will be proper to 
provide that a defendant who is accused of 
defamation, and who rests his defence on the 
truth of the imputation alleged to be defama¬ 
tory, shall be held stncliy to the proof of the 
substance of the imputation if the imputation 
be particular and shall be compelled to de¬ 
scend to particulars in his plea, if the imputa¬ 
tion be general. It will not be expected that 
we should here go into any details respw^txng 
the law of criminal pleading. It is suffici¬ 
ent here to say that the importance of fram¬ 
ing that part of the law in such a manner 
as to give full protection to persons whose 
character has bc^n unjustly aspersed ha,s not 
escaped our attention. 

VVe may here observe that an imputation 
which IS not defamatory may. under cer¬ 
tain circumstances, be punishable on other 
grc^inds. Such an imputation may he in¬ 
tended to excite disaffection. If so, though 
not punishable as defamation, it will be pun¬ 
ishable as sedition An attack made, in 
good faith, on the public administration of 
the Governor of a Presidency, will in no 
case be a defamation. But if the author of 
it designed to inflame the people against the 
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Governmoot, h<rwiir be liable to punishment 
under cl. 113. 

Again, an imputation which is nul defa> 
matory may be intended to excite a mob to 
vlcdence against an individual. If so. the 
author of the imputation is punishable uii- 
der cl. 94. 

Again, an imputation which is not defa< 
Diatory may be uttered in the hearing uf the 
person who is the object of it for the purpose 
of wantonly and maliciously annoying that 
person. If so, it is punishable under cl. 485. 
There are many cases in which it is fit that 
unpleasant truth should be told respecting 
m individual. But there is no case in which 
it is desirable that such truth should be told 
in such a way that the telling of it is a gross 
personal outrage A person who has detect¬ 
ed, or thinks that he has detected, a dishon¬ 
est misrepresentation in a book, has a right 
to expose it publicly. But he cannot be al¬ 
lowed to intrude into the presence of the au¬ 


thor of the book, and to tell him to his face 
that he is a liar. A person who knows tfie 
mistress of a female school to be a woman 
uf infamous character deserves welt of society 
if he states what he knows. But he cannot 
be allowed to follow her through the streets, 
calling her by opprobrious names, though he 
may be able to prove that all those names 
were merited. A person who brings to notice 
the malversation of a public functionary de¬ 
serves applause But a person who hugs 
a public functionary in eflflgy at that func¬ 
tionary's d^or. with an opprobrious label, 
does what cannot be permitted, even though 
every word on the label, and every imputa¬ 
tion which the exhibition was meant to con¬ 
vey, may be perfectly true. 

We do not apprehend that the clauses re¬ 
lating to the printers and publishers of de¬ 
famatory matter require any explanation or 
defence. 


499. Whoever, by words either spoken or intended to be read, or by 

. . signs or by visible representations, makes or publishes 

e ama ion. imputation concerning any person, intending to 

harm, or knowing or Liaving reason to believe that such imputation will harm, 
the reputation of such person, is said, except in the cases hereinafter excepted^ 
to defame that person. 

Explanation /.—U may amount to defamation to impute anything to a 
deceased person, if the imputation would harm the reputation of that perBOn 
if living, and is intended to be hurtful to the feelings of his family or other near 
relatives. 

Explanation 2 ,—It may amount to defamation to make an imputation con* 
ceming a company or an association or collection of persons as such. 

Explafkition —An imputation in the form of an alternative, or expressed 
ironically, may amount to defamation. 

Explanation 4. —No imputation is said to harm a person's reputation unless 
that imputation, directly or indirectly, in the estimation of others, lowers the 
moral or intellectual character of that person, or lowers the character of that 
person in respect of his caste or of his calling, or lowers the credit of that person) 
or causes it to be believed that the body of that person is in a loathsome state, or 
in a state generally considered as disgraceful. 

Illtistraiions^ 

(ff.) A says, / is an honest man , he never stole B's watch , *’ intending to cause H 
to be believed that Z did steal B's walch. This is defamation, unless It fall within one of 
the exceptions. 

(A.) A Is asked, who stole BN watch V A points to Z, intending to cause it to be bo- 
Keyed that Z stole B's watch. This is defamation, unless it fall within one of the 
exceptions. 

(c.) A draws a picture of Z running away with B*s watch, intending it to bebetteved 
that Z stole B's watch. This is defamation, unless it fall within one of the exceftioaa. 
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FirU ExcepUon.^lx is not defamation to impute aoytbmg which is true. 
Imputation of truth which concerning any person, if it be for public good 
public rrquitas to be that the imputation should be made or published^ 
made or published. Whether or not it is for the public good, is a question 

of fact. 


Second Exception .—It is not defamation to express in good faith any 
Public conduct of public opinion whatever respecting the conduct of a public 
servants. servant in the discharge of his public functions, or 

re^)ecting his character, so far as his character appears in that conduct, and no 
farther. 

Third Excepiton, —It is not defamation to express in good faith any opinion 
Conduct of any person wfiatever respecting the conduct of any person touch- 
touching any public questjon. ing an)' public question, and respecting his character, 
so far as his character appears in that conduct, and no farther. 


Illusiration^, 

It ia not defamation in A to express in good faith any opinion whatever respectiog 
Z's conduct in petitioning G3vernment on a public que>tion, in signing a requisition for 
a meeting on a public question, in presiding or att endirg at such a meeting, in forming 
or joining any society which invites ihe pubJJc support, in voting or canvassing for a 
particular candidate for any situation in the efficient discharge of the duties of which the 
public is interested. 


Fourth Exception .—It is not defamation to publish a substantially true report 
Publintion of reports of of the proceedings of a Court of Justice, or trf the 
proceedings of Courts. result of any such proceedings. 

Explanation ,—A Justice of the Peace or other officer holding an inquiry In 
open Court preliminary to a trial in a Court of Justice is a Court within the 
meaning of tiie above section. 


Ftfih Exception,^\\. is not defamation to express in good faith any opinion 
Merits of case decided in whatever respecting the merits of any case, civil 
Court; or conduct uf witness- or criminal, which has been decided by a Court of 
es and others concerned. Justice, or respecting the conduct of any person as a 
party, witness, or agent, in any such case, or respecting the character of such 
person, as far as his character appears in that conduct, and no farther. 


Illustrations. 

(a.) a says, ' 1 think Z’s evidence on that trial is so contradictory that he mast be 
stupid or disKonesl.'^ A is within this exception if he says this in good faith, inasmuch as 
the opinion which he expresses respects Z's character as it appears in Z's conduct at a 
witness, and no farther. 

(^•) But, if A says, 1 do not believe what Z asserted at that trial, because 1 know 
him to be a man without veracity,A is not within this exception, inasmuch ns the 
opinion which he expresses of Z's character is an opinion not founded on Z*s conduct as 
a witness. 


Sixth Exception .—It is not defamation to express in good faith any opinioir 
Merits of public perform- respecting the merits of any performance which its 
_ author has submitted to the iudgment of the publiCi 

or respecting the character of the author, as far as his character appears in such 
peifoimance, and no farther. 
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performance may be Bubmitt^ to the judgment of tbe 
public esq^weiBiy or by acts on the part of the author which imply such submis* 
sioii to the judgment of the public. 

Illustrations, 


(a.) A person who publishes a book submits that book to the judgment of the 
public. 

(A) A person who makes a speech in public submits that speech to the judgment of 
the public. 

(e.) An actor or singer who appears on a public stage submits his acting or singing 
to tbe judgment of the public. 

(d.) A says of a book published by Z, Z’s book is foolish, Z must be a weak mail; 
Z’s book is indecent, Z must be a man of impure mind.” A is within this exception if he 
aeyi this in good faith, inasmuch as the opinion which he expresses of Z respects Z*s 
character only so far as it appears in Z's book, and no farther. 

(e.) But, if A says, ”[ am not surprised that Z's bo3k is foolish and indecent, for he 
it a weak man, dnii a Uberline.” A is not within this exception, inasmuch as the opinion 
which he expresses of Z’s character is an opinion not founded on Z's book. 

Seventh Exception^ —It is not defamation m a person having over another 
Censure passed in good authority, either conferred by law or arising out 

faith by person having lawful of a lawful contract made with that other, to pass 
authority over another. good faith any censure on the conduct of that Other 

in matters to which sucii la%^'ful authority relates. 


filusiraiion, 

A Judge censuring in good faith the conduct of a witness or of an officer of the 
Court; a head of a department censuring in good faith (hose who arc urder his orders; 
a parent censuring in good faith a child in ihe presence of other children ; a school¬ 
master, whose authority is derived from a parent, censuring in good faith a pupil in the 
presence of o:her pupils; a master censuring a servant in good faith for remissness ia 
service; a banker censuring in good faith the cashier of his bank for the conduct of such 
cashier as such cashier—arc within this exception. 

E^hfh Excepiwfu —It is not defamation to prefer in good faith an accusa- 
Accusation prefeircd in tion against any person to any of those who have law- 
good faith to authurized pur- ful authority Over that person wflh respect to the 
***** hubjecl-matter of accusation. 


Illusiration, 


If A in good faith accuses Z before a Magistrate ; if A in good faith complains of the 
comluct of Z, a servant, to Z's master ; if A in good faith complains of the conduct of 
Z, a«bild, to Z's father—A is within this exception. 


NifUh Exception. —It is not defamation to make an imputation on the 
Imputation made in good character of another, provided that the imputation be 
lai^ by person for prutection made ID good faith for the protection of the interests 

of the person making it, or of any other person, or 
for the public good. 


of his or other's interests. 


Jllustraiions, 


(a.) A, a shop-keeper, says to B, who manages his business, “Sell nothing to Z 
unless he pays you ready money, for I have no opinion of his honesty.” A is within 
theexeeption, if he has made this imputation on Z in good faith for the protection of his 
own interests. 

( 5 .) A, a Magietrate, in making a report to his superior offioer, casts an imputation on 
tlineMracter of Z. Hem, if the imputation is made in good faith aod for tbe public 
good, A is within tbe exception. 
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Tmth JSxcepiwH .—It is not defamation to convey a caution, in good iaitb. 
Caution intended for good to one person against another, provided that such 
of ^son to whom conveyed caution be intended for the good of the person- to 
or for public good, whom It is conveyed, or of some person in whom that 

person is interested, or for the public good. 


Case of defamation in which the com- 
piainant admitted all the more serious charges 
on which he based his complaint. Convic¬ 
tion and sentence quashed, as the gist of the 
offence {viz,, that the charge was not made 
in good faith) was entirely lost sight of. 
Compensation is not awaidable in such cases. 

Assuruddbe B.\loo Kha.n, i W. 

R. 6. [Kemp and Glover, JJ. Aug. 17, 

1864-] 

A SIMPLE assertion ^nowhere disproved) 
regarding the way in which a sanshtadar had 
issued parwanas in an arbitration-suit does 
not amount to defamation.—-Q ueen v. Hbm 
C uuNDER Mookerjee, X W. R. 24. ^Kemp 
and Glover, JJ. Nov. 18, 1864.] 

A WROTE to B, informing him that he (B), 
was no gentleman. A question arose as to 
the remedy which B had again.st A. A 
charge of defamation would not lie under this 
section, because, under the fourth explana¬ 
tion, no imputation is said to harm a person's 
reputation, unless that imputation, directly 
or indirectly, lowers the character or credit of 
that person . and it could not be held that 
the mere writing of a letter to a person 
lowers his character or credit in the estima¬ 
tion of others. B's only remedy then was 
under s. 504, and whether A, by informing B 
that he was no gentleman, intended or knew 
it to be likely that the provocation would 
cause him to break the public peace, was a 
question of fact to be determined by the Ma¬ 
gistrate who tried the case—Book Circular 
VIII., Criminal Side, heb. j, 1865, Jud. Com., 
Oudh, Currie s Penal Code, p. 406. 

A FALSE accusation not made in good faith 
renders the party making it liable to be 
charged with defamation. The fact that the 
complainant is a man of low caste wilt not 
debar him from prosecuting for defamation 
on his being falsely charged with theft.— 
Queen v. Noein Dome, 2 W, R, 35. [Tre¬ 
vor and Loch, JJ. Feb. 17, 1865.J 

The Penal Code makes no distinction 
between written and spoken defamation.— 
Queen v. Mohunt Pursoram Doss, 2 W. 
R. 36. [Kemp and Glover. JJ. Feb. 22, 
1865] 

A person using defamatory expressions 
for the protection of his son's interests is not 
privilei^ unless the imputation is made in 
good faith, «. e., with due care and attention. 
—Qvbbn V. Puhsurah 3 W. R. 45 


[Kemp and Glover, JJ. July 12, 1865-] Re¬ 
ferred to in hurt i^rasad Sin^h v. umrao 
Singhf I. L. R., 22 Ail. 234, irtfra. 

Act XVIll. of 1862 refers only to the 
High Court in its Original Criminal Juris¬ 
diction, and is not applicable to Mofussil 
Courts. S. 27 of that Act requires proof of 
the existence of the circumstances relied on 
as a defence before good faith can be presum¬ 
ed in a case of defamation. The onus of 
proving good faith is on the person making 
the imputation. Before such person can 
claim the benefit of excep, 9, s. 499 of the 
Penal Code, he must show that he has exer¬ 
cised due care and caution.— Sealy v, Ram- 
narain Bose, 4 VV. R. 22. [Glover, J. Nov. 

8, 1865 3 

In a case of defamation, proof of despatch ^ 
by post, to d certain district, of the paper 
containing a defamatory matter, is tanta¬ 
mount to proof of publication thereof in the 
district.— Queen v. Kalli Doss Mitter, 5 
W. R, 44. [Campbell and Glover, JJ. March 
3. 1866.] 

The accused, an inspector of police, was 
sent to inquire if it was true that one Brojo- 
nath was a leader of dacoits. He reported 
that it was false, and that the bani^as of the 
village were Crying to get him punished from 
an ill-feeting. He added, 1 learnt from 
private inquiries that there is scarcely a wo¬ 
man in the houses of thabaniyas who has not 
passed a night or two with the defendant 
Brojonath/ Commitment of the accused 
for trial for defamation under s. 499 support¬ 
ed under the circumstances of the case. HM 
that, as the report was made by the police- 
offirer in the execution of his duty, and con¬ 
tained imputations which did not appear to 
be made recklessly or unjustifiably, the report 
did not amount to defamation, but was cover¬ 
ed by the 9th exception to s. 499 of the Penal 
Code.—/n re Rajnarain Sen, 14 W. R. 22 ^ 

6 B. L. R. Ap., 42. [Phear and Mitter, ]J. 
Ny 23. 1870 ] 

The act of filing in Court a petition, con- 
taiuing imputations, concerning a person cal¬ 
culated to harm his reputation, with the in¬ 
tention that it should be read by other per¬ 
sons, amounts to making or pubUshiag the ' 
imputations within the meaning of a. 499 of 
the Penal Code. The criminal law of this 
country with regard to defamation depends on 
the construction of s. 499 of Uie Penw CodOi 
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and not on «dutt jgOLj be the Enflieh Ian on 
the name Bub]ect.-*UaESN <Dr. J. A.) v. De- 
EANNsy G* R). 14 W. R. ay. [Phear and 
Jackson, JJ. Aug. 3, 1870.] Referred to in 
Jsuri ProEad Singh v. llmrao Singh, I. L. 

R , aa All. 234, infra, 

A PLEADER or mukhtar, relying upon the 
statements of his client, and in good faith 
introducing into a piecing a defamatory 
averment, will be protected from liability for 
defamation by the 9th exception to s. 499 of 
the Penal Cc^e; but the case is otherwise if 
the pleading be prepared by a person who 
has no such employment, and does not act in 
good faith.— Queen v. Chrestirn, a N.-W. 
P* 473 * [Turner, J. Dec. 16, iSyo-j 

Where a person, while a defendant in a 
criminal case, used certain defamatory ex- 
preaaions, without due care and attention, 
against the prosecutor, it was held that such 
person was liable to a charge of defamation. 
—^5 Rev., Jud„ and Pol. Jour. 42. 

A LETTER written by a Brahman to the 
Brahman community of the neighbourhood, 
with a view to obtain their decision on a 
matter affecting his own religious interests 
and that of the Brahman community, if 
written in good faith, falls within exceps. 8 
and 10 of 5. 499 of the Penal Code.— Reg. v , 
Kashinath Bachaji Bagul, B Bom. H. C. 
R. 168. "Melvill and Kemball, Jf. Aug. 31, 
1871] 

The giimashta of a gum or priest was con¬ 
victed of defamation for having published 
^an order of his master excomnuimcating the 
complainant from hLs caste. The letter pub¬ 
lishing the excommunication was a .statement 
that complainant disobeyed some one, and 
treated him with disrespect, ffeld that the 
letter contained no expressions defamatory 
fiar sF. If the person so treated w^a.s in a 
position entitling him to demand submis¬ 
sion, and to make non-.stibmission an offence, 
then that position would render the com¬ 
munication privileged, and, if not, then the 
mere statement that the complainant did not 
obey one whom he was not bound to obey 
was not a defamatory inmutation.— Pro, 
Dec. 20, 1871, 6 Mad.'H. Cf. R. Ap. 46. 

In framing a charge of defamation it is not 
necessary to negative the exceptions contain¬ 
ed in s. 499 of the Penal Code. It is not an 
error in law for adjudge to require a person 
accused of defamation to prove the several 
distinct imputations contained in a libellous 
article published by him, with the same 
strictness with which he would be required to 
prove them if he were the defendant in a 
civil action. The High Court, as a Court of 
Revision, caanot interfere with the finding.s 
of tbe Lower Appelkte Court on questions 


as to the truth of the allegations contaiOed 
in a libel or the Bona fides of the accused} 
but upon such questions are bound ihn 
findings of the lower Court.—R eg. v, Kiha<> 
bhai Pakbhudas, 9 Bom. H. C. R. 451. 
'"Lloyd and Kemball, JJ. Dec. 5, 1872.] 

To sustain a charge of defamation it is not 
necessary to prove that the complainant ac¬ 
tually suffered, directly or indirectly, from 
the srandalou.s imputation alleged; it is suf¬ 
ficient to show that the accused intended or 
knew or had reason to believe that the 
imputation made by him would harm the re¬ 
putation of the complainant. — Queen v. 
Thakur Doss, 6 N.-W. P. 86. [Turner, J. 
Feb. 2, 1874.J 

Accused, a petition-writer, wrote for pre¬ 
sentation to the Commissioner's Court a me¬ 
morandum of appeal in which he alleged that 
the order appealed from was based on '^con¬ 
jectural grounds," and that a certain state- 
nnent made in the order was " utterly false." 
The Commissioner directed the Deputy 
Commissioner to pass a proper order in the 
matter, whereupon the Deputy Commissioner 
treated tlie case as one under s. 500, and 
after inquiry convicted accused. Neld that 
the conviction was illegal, no complaint hav¬ 
ing been made to the Deputy Commissioner 
within the meaning of s. 142 of the Criminal 
Procedure Code. — Nabi Sn \h v Crown, 
Panj. Rer., No. 15 of 187R. 

The accused person, an editor of a news¬ 
paper, published an article in which the fol¬ 
lowing p.as.sage. admittedly referring to the 
rompUmant, occurred; " Has his (the com¬ 
plainant's) character been inquired into ? 
Does no one remember that this very man 
was sent by the Subordinate fudge of Shola- 
piiT to be prosecuted Are not the proceed- 
iDg.s instituted by the Subordinate Judge to 
be found on the record'"” The Magistrate 
found that it was literally true that the com¬ 
plainant had been sent to be prosecuted, but 
that it was also true that the prosecution had, 
to the accused s knowledge, been ordered to be 
withdrawn by the District Judge. IfFld that, 
although the statement contained only the 
truth, it was incomplete and misleading; and 
that, as the accused was well aware that the 
prosecution referred to had been withdrawn, 
and did not injuriously affect the complain¬ 
ant’s character, he could not plead that the 
imputation made by him on the complain¬ 
ant's charactcT was made in good faith or for 
the public good.— Imperatrix v. Kakdr 
(B). 1 . L. R . 4 Bom 298. Melvill and 
Pinhey, |J. Feb. 12. iSSo."} 

M, A MEDICAL man, and editor of a medical 
iournal published monthly, said in such jour¬ 
nal of an advertisement publuAed by H, an- 
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other medical man, in which H solicited the 
public to subscribe to a hospital of which he 
was the surgeon in charge, stating the nuni' 
ber of successful operations which had been 
performed. "The advertiser i'> certainl\ en¬ 
titled to be congratulated on this marvellous 
success, but it IS hardly roiisistenl with tiie 
feelings and usages of the medical profession 
to herald them forth in this fashion. We are 
not surprised to find that the Tine he has 
elected to adopt has not met with the ap¬ 
proval of his brother-officer serving in the 
same province, and we have no hesitation in 
pronouncing his proceedings in this matter 
unprofessional.'* Held that, inasmuch as 
such advertisement had the effect of making 
such hospital a " public (Question.'' and of 
submitting it to the “judgment of the pub¬ 
lic,'' and M had expressed himself in good 
faith, M was within the third and sixth ex¬ 
ceptions, respectively, to s 4Qg of the Penal 
Code. Held also that M came w'ithin the 
ninth exception to that set'tion The send¬ 
ing of a newspaper containing defamatory 
matter by post from Calcutta, w here it is pub¬ 
lished, addressed to a subsciberat Allahabad, 
is a publication of such defamatory matter 
at Allahabad. The publi.sher of a newspa¬ 
per is responsible for defamatory matter pub- 
iished in such paper, whether he knows the 
contents of such paper or not —Evpkr.ss r 
McLkod. I I. R., 3 All ^42. Smart. C ] 
Dec 7, 1880” 

Whekk the Magistrate ccmvictcd .accused 
a police officer, on a cli.irge of drfam.it ion, 
on account of a staUMiu^nt made by him in a 
report to his superior offictr, which state¬ 
ment he had elicited from a third party in 
the course of a police-inquiry the Chief Court, 
on the revision side, set aside the conviction 
and sentence as unsustainable, holding that 
the accused was merely acting in the discharge 
of his duty, and that the report was clearly 
privileged.— Empress x?. Sher Sin’oii, Panj 
Rec., No. of ihSo. 

C was put out of caste by a panchayat of 
his caste-iellow's, on the ground that there 
wa.s an improper intimacy beftveen him and 
a woman of his caste. Certain persons, mem¬ 
bers of such panchayat, nrculaled a letter to 
the members of their caste generally, in which 
stating tliat C and such woman had been put 
out of caste, and the reason for the same, 
and requesting the members of the caste nut 
to receive them into their houses, or to eat 
with them, they made certain statements ap¬ 
plying equally to C or such woman. Such 
statements were defamatory within the mean¬ 
ing of s 499 of the Penal tode. Held that, 
if such persons were careless enough to use 
angnage which was applicable to C, they did 
SO at their peril, and they could not escape 


the responsibility of having defamed C by 
saying that they intended such language to 
apply to such woman. Held also, on the 
question whether such persons had acted in 
good friith, that. looking to the character of 
such letter, the circumstances under which 
It w.is wTitten, and to the fact that C had 
been put out of caste for the reason alleged, 
had such persons contented themselves with 
announcing the deterininatioii of the pan¬ 
chayat, and the grounds upon which such 
determination was based, they would have 
been protected, but, inasmuch as they did 
not so content themselves, but went further 
and made false and uncalled-ior statements 
regarding C, they had rightly been held not 
to have acted in guod faith.-—E mpress v. 
Ramv.v^m*, 1 I^, R , 3 All 664. Straight, 
I Mar. 28, i88i j 

The law uf detauiation which should be 
applied in suits in India for defamation is 
that laid dow'n in the Indian Penal Code, 
and not the English law of libel and slander 
Hrld. therefore, th-ai defamatory statements 
are nof pris'ilcged merely because they are 
ii.sed in a petition preferred in a judicial pro- 
(ceding. It is not essential th it before a per¬ 
son can be held entitled to the privilege of 
having made a statement in good faith for the 
piotertion ot his interests, he should estab¬ 
lish that every word he has spoken or writ¬ 
ten 1-* Iilei illv true. Ef, Eiaving regard to facts 
ami circumstances within his knowledge, hi 
might, as an otdinartlyreasonable and pni- 
ileitf in.aii, have drawn the eoncliisions whieh 
be has rxjiressed in defam.atory language for 
I he protection ol his own interests, he may 
fairly f>e held tu have made out his good 
faith ■—Anori. Hskim v . Tej Chan dak Mu- 
KAKji, 1 I.. R., 3 All. 815. ! Straight and 

Tyrrell, Jj. May 2o. i88i ‘ Referred to in 
Kmpt'ess V Dhum Stnj'k, I L R., 6 Alb 220, 
in/ra ; and also in Isuri Prasad Singh v» 
Umrao Singh, I. L. R , 2a All. 234, infra, 

N HAVING attended a ifindii widow mar¬ 
riage (legalised by Act XV. of 1856), S, his 
guru ur spiritual superior, published a notice 
declaring N to be an outcaste, and forbid¬ 
ding the disciples of S and the public of the 
town in which N lived to associate with N, 
until he submitted to the prescribed penance 
and obtained a certificate of purification from 
S. S also sent by post a registered post¬ 
card of similar purport to N In conse¬ 
quence cf the interdict of S, N was prevent¬ 
ed from performing vows in the temple, lost 
the society of his relatives, and was other¬ 
wise damnified. N charged S with criminal 
intimidation, intimidation by attempt to in¬ 
duce a belief that by an act of tbe offender 
the person intimidated will become an objert 
of divine displeasure and defamation. Held 
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first two charges were unfounded, 
but ihat S, by communicating the aenten''^ of 
excommunication by a registered pusl-card 
to N, was guilty oi deiamation.—(Jol^L^r v. 
Sankara^ 1 . L. R., 6 Mad. 381. [Turner, 
CX| and Muttasami Ayyar, }. April 20, 

**3] 

Whbre a person, called upon by a pan- 
chayat, convened by the complainant's rela¬ 
tives, to explain why he had made a defama¬ 
tory remark concerning tlie complainant, 
made a statement by way of explanation, held 
that such statement being privileged, a con¬ 
viction for defamation for making such state¬ 
ment was illegal.—/rt GOViNIlAHPA, I. L. 
R,, 7 Mad. 36. [Turner, C.J. May 7, 1883.J 

Held, on the evidence in this rase, in which 
the question was whether a person accused 
of d^amation was protected by the eighth 
exception to s 499 of the Penal Code, ttiat 
the accused had failed to establish that he 
acted in good faith. Ahdul litikim v Tej 
Chandar Mitkarji (|. L. R., 3 All. Hr5) re¬ 
ferred to. Where the accu'-ed in a casi* id 
defamation intends to bring evidence to prow 
the truth ot the defamatory matter, his aU- 
voeatc .should eross-exnmine tht‘ eoniplain- 
ant upon every matter upon which evidence 
is intended to be brought. If lit'does nut 
do so, it is a subject of serious consideration 
whether he should subsequently he allowed 
to tender proof of the material incident of 
which he has not cross-examined upon — 

, Empress v . Dhuu Sim^h. 1 . L R., 0 All. 220. 
rStraight, J. Keb. 15, ;884*] 

Held by thu Pull Bench tDuthoit, J., dis¬ 
senting) that the action of a person who sent 
to a public officer by post, in a closed cover, 
a notice under s. 424 of the Ctvil ProctKlurc 
Code, containing irrpntacions on the charac¬ 
ter of the recipient, but which was not com¬ 
municated by the accused to any third person, 
was not such :i making or publishing of the 
matter complained of as to constitute an of¬ 
fence within the terms uf s. 499 of the Penal 
Code—Q ueen-Emhrf.ss v. Taki Hus.aix, 
1 . L. R , 7 All. 205. . Petherim, C.J., and 

Oidheld, Brodhurst, Mahniood, and Duthoit, 
JJ, Dec. 6, 1884] 

In a prosecution for defamation under s 
500 of the Penal Code, the alleged libel ac¬ 
cused the complainant, who was a judicial 
officer, of (ij having, upon n particular ocra- 
sioa, used abusive language to certain respect¬ 
able native litigants appearing before him in 
CcMirt, and (ii) having, upon other occasions 
' not specified, treated other respectable na¬ 
tives (not named) “ in a similar manner." This 
latter accusation was contained in a post¬ 
script. The complaint filed by the complain¬ 
ant in the Court uf the committing Magis¬ 


trate, and the char^sbeet in which thd'Ma- 
gistratc couimitted the defendant for tridi, 
covered the whole of the document com¬ 
plained u1, except the postscript. At the 
Inal uf the raiie the defendant pleaded not 
guilty, and also relied on the first, eighth, and 
ninth exceptions to a. 499 of the Penal Code. 
The prosecution gave evidence to prove that, 
in making the charges contained in the al¬ 
leged libel, the defendant was actuated by ex¬ 
press malice towards the complainant. ffM, 
With reference to the terms of s. 499 of the 
L’cnal Code, that evidence of particular in¬ 
stances uf abusive language applied by the 
eoinplainant upon former occa.sions to na¬ 
tives appearing in his Court was admissible, 
first, .as relating to the question what was the 
reputation which the defendant was said to 
have injured, and secondly, because it must be 
giithcred from the document complained of <rs 
i< whole whether it .showed a malicious inten¬ 
tion or not.— Laidman v. Hbarsey, I. L. R., 

7 All 90O. "Petheram, C.J. July2l, 1885.] 

Wherk a judge was charged with using de¬ 
famatory language to a witness during the 
trial uf a .suit held that, under s. 197 of the 
Code of Criminal l^roredure, the complaint 
('uuld Mof bf entertained by a Magistrate 
without sanction.—/n reGoi.AM Muh.ammad 
S iiARiL'-i'DiiArLAH. 1. L. R., 9 Mad. 439. 
[l^arker [. Jan. S. 1880.] 

On the prosecution of the editor of a 
news'paper for defamation under 5. 500 of the 
Penal Code by publishing a libel in his paper, 
an attested copy of a declaration m^e by 
the editor under s 5 of Act XXV. of 1867, 
ro the effect that he was the printer and pub¬ 
lisher uf the newspaper, was produced in 
evidence by the complainant. The editor 
having been convii'ted by the Magistate, the 
^essiun:> Court on appeal quashed the con¬ 
viction on the ground there was no evidence 
that the editor was the writer of the libel, or 
permitted its publication. Held that, in the 
absence of proof to the contrary, the declara- 
ijon wu'i pnnui-facie proof of piibljoation by 
the editor. Held also that it would be a 
sufficient answer to the charge if the editor 
proved that the libel was published in his 
absence and without his knowledge, and that 
he had in good faith entrusted the temporary 
management of the newspaper during his 
absence to a competent person.— RamaSAMI 
V. LoK^N^D.^, I. L. R., 9 Mad. 387* [Collins, 
C.]., and Miittusami Ayyar, J. April la, 
1886.] 

An advocate in India cannot be proceeded 
against civilly or criminally for words uttered 
in his office as advocate.—Si'LLtVAN v. Nor¬ 
ton, 1. L. R , ]o Mad. 28. [Collins, C.J.j and 
Kern an, Muttusami Ayyar, Brandt, and 
Parker. ]J. Sep. 24, 18^.] 
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£xfx*avation 4 of s. 499 ^ Penal 
Code does not apply where the words u^cd 
and forming the baisis of charge are 
di^amatory; though, when the meaning of 
words spoKen or written is doubtful, and evi¬ 
dence is necessary to determine the effect of 
such words, and whether they are calculated 
to harm a particular personas reputation, it 
is possible that the principle enunciated in 
the explanation might ana would with pro¬ 
priety be applied.— Qiteen-Empress v. Mc- 
CAftTHV, I. L. R., 9 All. 420. I Straight and 
Tyrrell, JJ. Feb. 7, 1887.'' 

A COMPLAINT was filed, under s. 499 of the 
Penal Code, against the proprietors, editor, 
and printer of a newspaper for publishing 
matter alleged to be defamatory. The Ma¬ 
gistrate, before whom the roniplaint was 
lodged, found that the publication conipl.'iin- 
ed of was a mere reproduction or republication 
of what had been previously prlnt^ and pub¬ 
lished in another newspaper. He wa^, there¬ 
fore, of opinion that unless and until criminal 
proceedings had been taken in respect of the 
earlier publication, u charge of defamation 
could not properly be brought with regard to 
the later publication. He, therefore, dismiss¬ 
ed the complaint under s. 203 of the Code 
of Criminal Procedure (Act X. ot i882;« 
Neld that the order of dismissal wa.s impro¬ 
per. The Penal Code (s. 499) makes no ex¬ 
ception in favour of a second or third publt- 
cation as compared with a first. If the com¬ 
plaint is properly laid in respect of a publi¬ 
cation which is primd-facie defamatory, the 
Magistrate is bound to take cognizance of 
the complaint, and deal with it according to 
law. —In re Howard, I. L. R., 12 Bom. 167. 
[West and Bird wood, J[. Aug. 25, 1887.] 

In order to substantiate a defence under 
the ninth exertion to s. 499 of the Penal 
Code (Act XLV. of 1860J, it is sufficient to 
show that the imputation was made in good 
faith, and for the protection of the interest of 
the accused. Any one in the transaction of 
business with another has a right to use 
language bond fide which is relevant to that 
business, and which a due regard to his own 
interest makes necessary, even if it should 
directly or by its consequences be injurious 
or painful to another. The complainant, 
Haji Jusub Pirbhoy, and his partner Baladina, 
were owners of the steam-ship ^'Tanjore." 
The ship was mortgaged to the Bank of 
Bengal for Rs. 50,000. In March 1890, the 
complainant desired to send the vessel to 
Jeddah with pilgrims and freight. For this 
purpose, he entered into an agreement with 
Mr. Slater, the Agent of the Bank, to pay 
Rs. 5,000 to the Bank as a condition prece¬ 
dent to the vessel being allowed by the 
mortgagees to go on her intended voyage. 


The sum was .to he Mid out of tha liolMC 
and pasaage-nwiMy rolliated by the conaylaia- 
ant. On the glk April 1890,. iMi which day 
the vessel sailed the complainant pponaised 
to pay the sum in the evening. This he did 
not do. Thereupon Mr. Slater wrote to the 
complainant, demanding immediate payment 
of the amount, and also sent for him five or 
si.x times, but the complainant neither called 
at Mr. Slater's office, nor made the payment. 
On the 13 th April Mr, Slater wrote to the 
complainaut's p^neras follows: Haji Jusub 
Pirbhoy (i.r., the compl^nant) has misap¬ 
propriated the Rs 5,000 which were to have 
been paid to the Bank for allowing the 
' Tanjore ' to go to Jeddah, and is keeping 
out of the way.” Immediately after the re¬ 
ceipt of this l^ter, the complainant tendered 
the money to the Bonk's solicitQr.s. There¬ 
upon Mr. Slater wrote to Baladina on the 
i3^h April, withdrawing the statement made 
by him about ihe complainant in hts letter of 
the 12th April On the 14th April, ihe com- 
p'.iinant filed a cumpiaint against Mr. Slater, 
charging him with dcfamaiion in his letter 
of the 1 3 th April 1890. Mr. Slater was con¬ 
victed by the Magistrate under s. 500 of the 
Penal Code, and sentenced to pay a fine of 
Rs. 200. HM, reversing, the conviction 
and sentence, that the inapu^tions complain¬ 
ed of were made in good faith, and for the 
protection of the interest of the accused, and, 
therefore, fell under the ninth exception to s. 
499 of the Penal Code.— -Quien-Emprbss v. 
E M Slater, 1 . L. R., 15 Bom. 351. [Bird- 
wood and Candy, JJ. Aug, 5, 1890.] 

Tme editor end proprietor of a newspaper, 
who prints his p^Kr cemtaining a defamatory 
article in one city, and permits copies of the 
paper to be sent fay the printer to persons in 
another city, is responsinle, in the absence of 
proof to the coatsary, for the publication of 
the defamatory article in that city.— Qukbn- 
Empkbss x>. GiejA»HANKAR Kashikam, I. L. 
R„ 15 Bom. [Birdwood and Parsons, 

JJ. Sep. 34 , 1890.] 

When a married woman is defamed by the 
imputation of unchastity, her husband is a 
person aggrieved, upon whose complaint the 
Magistrate may take cogniaence of a com¬ 
plaint under the Griminel Procedure Code, b. 
198.— Chsllam Naidu V, Ramasami, I. L. 
R., 14 Mad. 379. [Muttusatni Ayyar and 
Wilkinson. JJ. Jan 22, Feb. 3, 1891.] 

B, THR gurti or spiritu^ guide of the caste 
to which K bchuigid, issued a letter or tuna 
paira to K's felIckw-vilJagets to tfae effect 
that, as K’s wife had been caught with a man 
of a lower casta, no eae of her ecMml&|dosnsts 
should have auiy social intercouree wkh her, 
and in efiFect that elie a boi dd be outcastod. 
K proceeded agomst B for defmnatkion, and 
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that the statem^l* contained in 
W^e privUe^cp, tovin2 hm made 
in gpod filth asd fqr the public good, and 
that the case catne within one of tne excep¬ 
tions to 6* 49p. It was admitted by K that 
B had no enmity towards him or his wiEe, 
and that it was the custom of the guru to 
settle such matters as those that had arisen 
in connection with hi^ wife, and it was prov¬ 
ed that the letter was issued after B had 
made an enquiry into the truth of the allega¬ 
tion. The lower Court convicted. Held that 
the conviction was wrong, it being clear that 
the statements contained in the letter had 
been made in good faith for the protection uf 
the social and spiritual interests of the com¬ 
munity of which B was thegwrui and that, so 
fares they impUed a censure on the conduct 
of K’s wife, they were j usUied by the authority 
with which B was vested as spiritual bead of 
the community, and that therefore the case 
came within the seventh exception to s 499.'— 
fiAIUBfATf ADHJKASJKr V. BOOHKAM KoMTA, 
]. L, R., 32Cal. 46. [Beverley and Banerjee 

JJ- July 5 , >894 ] 

A PLBADEB, in addrcsMJig a Manilatdaron 
behalf of his client, who was charged under 
s. 125 uf the Bombay Land Revenue Code 
(Bom Act V. of 1879) with wilfully remov¬ 
ing boundary-marks, roimnented on some of 
the witnesses for the prosecution, and railed 
them loafers. Thereupon one of those wit¬ 
nesses prosecuted tbepleader for defamation. 
The Magistrate held that there was no justi¬ 
fication for the offence, and convicted the 
pleader, and sentenced him to pay a fine of 
Ks. 15 under s. 300 of the ladian Penal Code. 

Hfldj reversing the conviction and sentence, 
that, in the absence of express malice (which 
was not to be presumed;, the pleader was 
protected by ezeep. 9 to s. 499 of the Indian 
Penal Code. Held also that, in considering 
whether there was good faith (i.e., due care 
and attention), the position of the person 
making the imputation mual be taken into 
I considLtfation. In the case of an advocate, 
I where express malice is abeent, a Court hav- 
; ing due regard to public policy would be ex¬ 
tremely cautious before dl^iving him of the 
protection of excep. g to s 499 of the Indian 
Penal Code, Semile.^S 499 of the Indian 
Penal Code should be construed without re¬ 
ference to the English law.—/» rc Nagarji 
Trikamji, I. L. Rm 19 Bom. 340. [Jardine 
and Farran, ]]. Nov. 12, 1894 ] Referred 
to in fsuri frasad Sifsgk v. Utnrao Sittg/t, 
1. L. R., |9 AIL 034. 


UNDgR s. 4 sp of the Penal Code, the p«- 
son who puwshea, and the pe^n who 
makes, an imputation, are alike guilty of de¬ 
famation. A Court may find that an impu¬ 
tation is true, and made for the public good; 
but, on considering the mannu* of the publi¬ 
cation [ex. gr, in a newspai,pcr), it may hold 
that the particular publication is not for the 
public good, and is, therefore, not privileged, 
—Quern-Empress e. Janardhan Daho- 
dhar Dikshit, ]. L. R., 19 Bom. 703. 
[Jardine and Ranade, JJ. Dec, Sy *894-] 

In an application for the transfer of a cri¬ 
minal case the applicants alleged, with some 
apparent reason, that the case had been false¬ 
ly got up against them by the complainant at 
the instigation of one Umrao Singh in order 
to prejudice them in their defence in a civil 
suit which Umrao Singh had caused to be 
brought against them. Held that this state¬ 
ment did not amount to defamation “not bc- 
I'dusu of the application of any principles of 
English law, for such principles did not apply 
to prosecutions for defamation under the In¬ 
dian Penal Code—but because the statement 
fell within the ninth exception to s. 499 
Indian Penal Code. Qxtecn-Empress v. Bal- 
krishna Vithal (I. L. R., 17 Bom. S73). 
Nagarjt Trikamii (1 L. R , 19 Bom. 34O), 
Queen v. Purs/iratn Don: (3 W. R. 45)' Oteene 
V. Del(inney (14 W. R 27), ai.d Abdul Hakun 
V Trj Chanda* tl. L.. R-,3 All. 815), 

referred to.—IsuKi Pkas.ad Singh 4f. Umrao 
Singh, 1. L. R., 22 All. 234. [Aikman, J. 
Feb. 6, rgex),] 

To constitute the offence of defamation as 
defined in s. 499 Penal Code, it is not 
necessary that the evidence should show that 
the complainant has been injuriously affect^ 
by such alleged defamation. The law requir¬ 
es merely that there should be an intent that 
the person who makes or publishes any impu¬ 
tation should do so intending to harm, or 
knowing or having reason to believe that such 
imputation w’ill harm, the reputation of such 
person — Gobinda Pershad Pandev v. 
Garth, 1 . L. R., 28 Cal. 63. [Prinsep and 
Stanley, JJ. Mar. 37, 

Held by the Full Bench (Ranade, |., dis¬ 
senting) that under the provisions of the Cri¬ 
minal Procedure Code (Act V. of 189B) a 
husband is entitled to be complainant where 
the alleged offence is defamation, imputing 
unohastity to his wife.—C hhotalal w, Na- 
TH.ABKAi, 1. L. R., 2$ Bom. :S** [Jenkiw, 
C.]., and Ranade, Fulton, Crowe, and Batty, 
JJ. Aug. 7, 1900.] 


600* Whoever deUmes another shall be punished with Mifipie imprison- pji«, 
. _ i*— --to two yean, 


fbiishflmt for defanatioft. 


mefit for a term which may extend 
or with or with both. 


^clan. 
Vacog. 
Wanaot. 
BaUable, 
Cnop* 
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^ M S was convicted under s. 500 of the 
Penal Code of defaming S S by making a 
certain statement when under cross-examina¬ 
tion as a witness before a Court of criminal 
jurisdiction. Held that the conviction was 
t»d. The statements of witnesses are privi¬ 
leged ; if false, the remedy is by indictment 
for perjury, and not for defamation.— Man- 
JAVA T. Sbsha Shetti, 1 . L. R., 11 Mad. 477. 
^Collins, C.J., and Shephard, ]. April 11 
and 24, 1888.] 

The terms disaffection '' and " disappro¬ 
bation” explained, and s. 124A referred to, 
and explained to the jury.—yuEEN-KMPKBss 
V. JOGENDRA ChUNDEK BuSE, 1 . L R., I9 
Cal. 35. [Petheram, C.J. Aug. 25, 1891.] 

The complainant, a Brahman, who had 
been put out of caste, was re-adniitted by 
the executive committee of the Ciiste after 
performing expiatory ceremonies. This re- 
admission was not approved by the accused, 
who formed a faction of the caste , anil they, 
after an inters dl of s\x months, distributed 
in the bazaar to all classes of the public print¬ 
ed papers, in which the complainant was de¬ 
scribe as a '"doshi," or sinner, which sij^ni- 
fied that he was a person unfit to be associa¬ 
ted with. The accused were charged with 
the offence of defamation. They pleaded 
privilege, and it was admitted that they had 
acted without malice Held that the accused 
had not acted in good faith, and that the pub¬ 
lication was not, under the circumstances, 
privileged and protected by the Penal Code, 
s. 499, excep. 10, and that the accused were 
accordingly guilty of defamation.—I'm \- 
RAVA V. Krishnasami 1. L. R., 15 M,id 214. 
'"Collins, C J., and Parker, J. F'ch. 3, 4 and 

9, 1892.1 

A PERSON who was lieing defended coun¬ 
sel on a criminal charge interfered in the ex¬ 
amination of a witness, and made a defama¬ 
tory statement with regard to his character 
He was now charged with defamation, and 
convicted in the Resident’s Court at Banga¬ 
lore. On an appeal to the High Court, prefer¬ 
red more than si.xty days after the conviction. 
field (i) that the appeal should be admitted, ^ Jj 
that the occasion was not privileged, and the 
words complained of were uttered malicious¬ 
ly, and the conviction was right. —Haves i*. 
Chhistias, I. L. R , 15 Mad. 414. [^Collins, 
C.J., and Parker, J. Peb. 24, Mar. r, 1892 j 

A wiiNESS cannot be prosecuted for de¬ 
famation in respect of statements made by 
him when giving evidence in a judicial pro¬ 
ceeding. —Quben-Empkess V. Babaje, I, L, 
R., 17 Bom. 127. [Birdwood and Parson.s, 
JJ. April 8, 1892.] 

A STATEUBNT made in answer to a ques¬ 
tion put by a police-officer under the Crimi- 


{Cuur. Xkl.' 

nal Procedure Code, s. x 6 i, in the course of 
investigation made by him, is privileged, end 
cannot be made the foundation of a charge 
of defamation.— Queen-Empress ». Gk>vtw- 
da Pillai, I. L. R., It Mad 235: [CotUns, 
C.] , and Handley, ]. Sep. l, 1892.] 

_A WITNESS cannot be prosecuted for defa¬ 
mation on account of statements made when 
giving evidence in the witness-box.—QUEBH- 
Empress V . Balkrishna Vithai., I. L, R., 

17 Bom. 573, [Tclang and Fulton, JJ, Jan, 

17 ' *89^0 

The more sending a notice to a person, 
albeit containing matter of a defamatory na¬ 
ture, cannot be held to be equivalent to mak¬ 
ing or publishing an imputation "intending 
to harm, or knowing or having reason to be¬ 
lieve that It will harm, the reputation of the 
person to whom it is addressed.” Where 
the accused semt by post a notice to the com¬ 
plainant, containing certain false imputations, 
and the coinplamant thereupon prosecuted 
the accused on a charge of defamation under 
s 500 of the Penal Cude, held that the ar- 
i used wn^i not guilty of defamation.— Quebn- 
'liMPRUss V. Sadashiv Atm ARAM, 1. L. H., 

18 Bom 205 [Candy and Fulton, JJ. Mar. 

1. 1893-J 

Tub rurnplainant was Deputy Collector 
and First-class Magistrate of Bijapur. Cer¬ 
tain petitions, said to emanate from the ac¬ 
cused, were received by (iovernment, charg¬ 
ing the complainant wnth bribery and cor¬ 
ruption Government thereupon ordered Mr. 
Monteath, Collector and Magistrate of the 
district, to inquire into the matter. Mr. 
Monteath. enforced the attendance of the ac¬ 
cused by writing to the polic'e, who brought 
the accused l>efore him. In answ’er to ques¬ 
tions put to him, the accused denied having 
sent any petition to Guvernment, but stated 
that he had paid a bribe to the complainant 
to secure the acquittal of his son, who was 
then on Hi's trial on a charge of theft before 
him. Mr. Monicath examined other witness¬ 
es, and reported the result of his inquiry to 
Government. Government permitted the De¬ 
puty Collector to prosecute the accused, and 
he accordingly lodged a complaint against 
the ar'cubcd fur defamation, under .s. 500 of 
the Penal Code, m having stated to Mr, 
Monteath, in the course of the inquiry, that 
he (the complainant) had accept^ h bribe 
from him. The trying Magistrate was of 
opinion that the offence fell under s. 2ll of 
the Penal Code. He at first framed charges 
both under ss. 211 and 500. But Subsequent¬ 
ly he struck out the charge of defamation 
under s. 500, and convicted the atcttsed un¬ 
der s. 211 of making a false charge* On aj^ 
peal the Joint Sessions Judge was of opini¬ 
on that the charge under s. 211 cpuld not 
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be meuiiaiiied, as the accused had not made 
any ‘‘{idse charge'' to a Court or officer hav¬ 
ing jurisdiction to investigate it. As regards 
the charge of defamation, he was of opinion 
that the fact of bribery was not proved. Hut 
he hdd that, in making the statement to Mr. 
Monteatbjtheaccused had acted in good faith 
and that his case fell under ezcep. 8 to s. 
499 ^ Penal Code. He, therefore, revers¬ 
ed the conviction under s. 211, and acquitted 
the accused of defamation under s. 500 of 
the Code. Against this order of acquittal 
Government appealed to the High Court. 
HM that the accused was guilty of defama¬ 
tion. also, that s. 2ixof the Penal 

Code had no application to the present case. 
The accused was brought before Mr. Montcalh 
against his will. He did not make any com¬ 
plaint before that officer; and though what 
be stated, in answer to questions put to him 
was defamatory, the imputations did not 
constitute a " f^se charge'" within the mean¬ 
ing of s. ax 1, as he did not intend to set the 
criminal law in motion. Per Ranade, J.—The 
words “ falsely charging" ins. 211 must be 
construed along with the words which speak 
of the '' institution of proceedings." These 
latter words arc obviously used in a techni¬ 
cal and exclusive sense, and the same re¬ 
stricted sen^c must be given to the words 
which relate to a false charge as implying 
a false complaint. Karim Bxtkhh v. Quren- 
£mpres,s (I, L. R., 17 Cal. 574) followed. 
Held, also^ that m the absence of sanction 
from Government, the inquiry held by Mr. 
Monteath, the District Magistrate, was not a 
talcing cognizance of the offence. Held, also, 
that, as Mr. Munteath was not sitting as a 
" Court" when he made the inquiry, and ex¬ 
amined the accused, the accused was nut en¬ 
titled to claim the ab.solute protection from 
a charge of defamation as a witness in a ju¬ 
dicial proceeding. The accused was only 
entitlcQ to a qualified privilege depending 
on the exceptions to s. 4^ of the Penal Code, 
Per Ranade, J.—The High Court, in cxcr- 
cising jurisdiction in the matter of appeaU 
against acquittals, should confine its exercise 
to the particular grounds of objet'tion which 
are raised by Guvurnincnt against the ac¬ 


[Secs* 501 , sod. 

quittal complaiaed of.—Q ubin-Empiums 
Rarioowda, I. L. R., 19 Horn. 51. Qardiiie 
and Ranade, JJ. Jan. 18, 1894.] 

B, THE guru or spiritual guide of the caste 
to which K belong^, issuea a letter or ajna 
patra to K's fellow-villagers to the effect that, 
as K’s wife has been caught with a man ot 
lower caste, no one of her co-religionists 
should have any social intercourse with her, 
and in effect that she should be outcasted. 
K proceeded against B for defamation, and 
h pleaded that the stEitenicnts contain^ in 
the letter were privileged, having been made 
in good faith and fur the public good, and 
that the case came within one of the excep¬ 
tions to s. 499. It was admitted by K that 
6 had no enmity towards him or his wife, 
and that it was the custom of the ffurti to 
settle such matters as those that had arisen 
in connection with his wile, and it was prov¬ 
ed that the letter uas issued after B had 
made an enquiry into the truth uf the alle¬ 
gation The lower Court convicted. Held 
that the conviction was wrong, it being clear 
that the stjtements contained in the letter 
had been made in good faith for (he protec¬ 
tion of the suciril and spiritual mtciests of the 
Cumin unity of which B was the /^uru, and 
that, so far as they implied a censure on the 
conduct of K s wife, they weic justified by 
the authority with wincfi B w^as vested as 
spiritual head of the comniuity, :ind that 
therefore the tase came within the seventh 
exception to s. 499. —B\.sirM\Ti AdhikaKI- 
Ni V. Blt)hr\m Komta. I. I- R., 22 Cal. 46. 
_Bever]eyand Banerjec, )|. July 5. 1894.] 

Tu constitute the off cnee of defamation as 
defined in s 499 uf the PcmhI Code,lit is not 
necessary that the evidence should show that 
the rotriplairiant ha» been injunuusly affected 
by such alleged defamation. The law requir¬ 
es merely that there should be an intent that 
the person who makes ot publishes any impu¬ 
tation should do so intending to harmj or 
knowing or having reason to believe that such 
imputation u ill harm, the repulatum of such 
person. — (iuuiNDA I'kkshaii Banubv V * 
Gvkui, I. L. U. j 8 C.d. Cj. T’rinscp and 
Stanley. JJ. Mar, 27, iooO._ 


501 . Whoever prints or engraves any matter, knowing or iia\ing good ChofSea., 

Printing or entravingm.t- reMon to believe tlial sucli mailer is defamatory of * 

ter known to be defamatory, any person, shall be punished with simple imprison* letclaes. 
mont for a term which may extend to two years, or with fine, or with both. 

BaiUble- 

502. Whoever sells or o&ers for sale any printed or engraved substance 

Snie of printed or enarnved containing defamatory matter, knowing that it con- !>«». 
subitance containing defvna- tains such matter, shall be punished with simple im- 
tor, natter. prisonmcnt for a term which may extend to two 

yean^ or with fine, or with both. 
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CHAPTER XXII • 

Of Ckimimal Intimidation, Iksult, and Anhovanck. 


508. Whoever threatens another wiUi any injury to his person, reputation, 
. . ,. or properly, or to the person or reputation of any one 

rimina m imi a ion. whom tiiat person is interested, intent to caoK 

alarm to that person, or to cause that person to do any act which he is not 
legally bound to do, or to omit to do any act wiiiob that person is legally entitled 
to do, as the means of avoiding the execution of such threat, commits crimtoal 
intimidation. 

Explanation ^—A threat to injure the reputation of any deceased person in 
whom the person tlireatened is interested is within this section. 


ILlui^tratwn^ 

A, (or the purpose of inducing B to desist from prosecuting a civil suit, threatens to 
burn B’s hou&e. A is guilty of criminal intimidation. ^ 


WHURb the dccused to the complain- 
ant, the brother of an adult u'oman and told 
him that he had come from the Saikar, and 
would get him six months' imprisonment, if 
he {the complainantj did not let his hister go, 
it was held that these words did not consti¬ 
tute either criminal intimidation within the 
meaning of s. 503 of the Penj! Code there 
having been no threat of an injurv In the 
sense of the Code), or any other uffenct* 
known to the law.-^Rao, r. Moraba Bhas- 
kaRJI, 8 Boni. H. C. R- 101. Kemball 
and West, JJ. July 13. 1871. 

N HAVING attended a Hindu widoii -ituTr- 
riage (legalized by Act XV of 1856), S, his 
i^uru or spiritual superior, piibli'^heri n tiotu*e 
declaring N to be an oubaste, and forbid* 
ding the disciples of S. and the public uf the 
town ill which N lived, to associate with N 
until he submitted to the presen bed pi‘n;inrf. 
and obtained a i>;rtificatc of p.infication 
from S. S also sent by po^t a registered 
post-card of similar purport to N, In con¬ 
sequence of the interdict of S N was pre¬ 
vented from performing i-ows in the temple, 
lost the society of his relatives, and was 
otherwise damnified N charged S vvith cri- 
minal intimidation, intimidation by Ttteinpt 
to induce a belief that by an act of the of¬ 
fender the person intimidated will become an 
object of divine displeasure and defamation. 
l/elH that the first two charges were unfound¬ 
ed, but that S, by communicating the sen¬ 


tence of excumnuniin.itiun by a registeTfid 
post-card to N', was guilty of defamation.*^ 
yuEBN V, Sankara, 1 . I-. R., 6 Mad. 381, 

Turner, C,J.. and Muttiisami Ayyar, J- 
Apnl 30 , 1883. 

Where the cxervis,e of ecclesiastical jurU- 
diction plainly ultra ww, or otherwise 
unsanctioiied by the ordinances of a religi¬ 
ous society, or where such ordinances contro- 
\erf the general law. and in either case con¬ 
sequences result which the criminal law wto 
intended to restrain, the Criminal Coutts are 
nut at liberty to decline jurisdiction. A 
Roman Catholic complained to a Magistrate 
that he had been threatened w'ltb an illegal 
sentence of excommunication, and had b^n 
cxcunimumcated by the ucclesiasticaJ author, 
ities, with a view to present him from assert* 
mg his legal rights in defending a civil suit 
concerning the property of a church. Held 
that, under the circumstances, the proper 
course was for the Magistrate to have post¬ 
poned the trial till the complainant proved 
in a Civil Court the illegality of the action 
of the ecclesiastical authorities.*—-/'* 'e De- 
Cri^a 1 , L, R., S M.-id. 140. Turner, C.|., 
and Brandt, J. Dec. 22, 1^84. j 

Thk accused acnt a fabricated petition to 
the Revenue Conimissioner, SD, containiog 
a threat that, if a certain forest-officer wrert 
not removed elsewhere, he would be killed. 
The accused was charged with the offence 


* As to whipping in Upper Burma for the offence mentioned in s. 50^# sec the 
IJppw Uws Act (XIM. of 1898), «. A (j) (il and Sch. II. 

Offences punishable under s 504 and certain offences punishable under •• $06 m 
coffipouadable.—See the new Code of Criminal Procedure (Act V. of 1898), 8. 345. Ai 
to ot proceedings at which no composition is allowable without the iegve oi tbd 
Court, see sMd, sub-s. (5). 
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ctf jcnmisvl ittttmidatkm trader s. 507 of the 
Code (Act XLV. oF i860}. The Ses¬ 
sions Judge found that the Commissioner 
bad neither official nor personal interest in 
the forest-officer. He therefore acquitted 
the accused of the offence of criminal intimi¬ 
dation, but convicted him of an attempt to 
commit the offence punishable under s. 507, 
and sentenced him to four months' simple 
imprisonment. Held, reversing the con¬ 
viction and sentence, that, as the person to 
tfhom the petition was addressed was not 
interested in the person threatened, the 
act intended and done by the accused did 
not amount to the offence of criminal intimi¬ 
dation within the meaning of s. 503 of the 
Pena) Code. Per We.st, J. ■ “ The offence 

of criminal intimidation, as defined, seems 
to require both a person to be threatened 
and another in whom ho is specially inter¬ 
ested. Then there must bo the intent to 
cause alann to the former by a threat t4) him 
of injury to thi* latter The intent itself 
might be complete, though it could not be 
effected. Hut the existence of the interest 
seems essential to the effence, as also and 
equally to tlic attempt at the offence, sinci- 
otherwise the attempt would be to do some¬ 
thing not constituting an offence ’ Pry Bird- 
wood, J.' “ \o criminal liability can be in- 
rurred, under the IVnal Code, hv ,in ailcmpi 
V., 


[Secs, 504, 505. 

to do an act which, if done, would not be an 
offence against the Code. In the present. 
case, ther^ore, if the accused was not guilty 
of committing criminal intimidation, b^uae 
the act intended and done by him lacked an 
ingredient of that offence, he could not be 
guilty of an attempt at that offence."* — 
Oufev-Eaii'Rfs.s V. Mangbsh JiVAjr, I. L. 
R., 11 Bom. 376. West and Birdwood, JJ. 
Feb. 10, 1887.^ 

TiiREM of getting a police constable 
di.'imi'ised from the police service Js not such 
a throat uf injury as is punishable under s. 
506 of the Indian Penal Code (XLV. of i860.) 
—QrhEN-EMPREss V. Dada Hanmant, I. L, 
R., 20 Bom 794 "jardine and Ranade, JJ. 
J\tp 5’ iSys- 

Whfkk, iu a suit for damages for malici¬ 
ous prosecution on 3 <^hargc of assault which 
was dismissed, it appeared from the facts as 
found by the liiwer Courts that there was 
‘ Cnnnii.il Intimidation ' on the part of the 
plaintiff, although he was not charged with 
that otTenn- the defendant. Held that the 
plaintiff would not be entitled to any damages, 
as no mahn* or dishonest motive could be im- 
piitcd tti the. defendant In bringing the charge 
of ‘assault.’—M\UHf L.al Ahir?Ja\awal v, 
S\Hi Pssnr OiiAMi, 1 . L. R, 2; Cal. 532, 
Ghosc- and Hnringion, JJ. April 27. 19CX)' 


504 . Whoever intentionally insults, and thereby t^ives provocation to, any Any Mag. 
inteptional insult with in- person, intending or knowing it to be bkel| that such 
tent to provoke breach of the provocation will cau&e him to break the public peace Bailable, 
or to commit any otiier offence, shall be punished ^**^*** 
with imprisonment of either description for a term which may extend to two 
years, or with fine, or wtih both. 


A ARUSRl) H tu such an extent as 10 redure 
B to a state of abject terror. Held that A. 
having given to B such provocation as would, 
under orainary circumstances, have caused .1 
breach of the pea^e, w,«s guilty rff an offenrt 
under s. 504 of the Penal Code —^i'KEn- 
Empress v. joi’AVV.^. 1. L R , 10 M;id 353. 
[Collins. C.|., and Parker, J. July 8, 1R87. 

CWTAiN Hindus, present at a caste dinner, 
had Rat down to partake of the food which 
had been ser\'ed to them, when certain other 
members of ihe caste came, and, after telling 
those who were seated to move to another 


piaiv, which thev refused to do, throw down 
ii shut' uiuuugst the men who were seated. 
The persons who threw the shoe were con¬ 
victed of miv'hief, on the ground as their ac¬ 
tion h.id polluted the food, and had, from a 
Hindu religious point of view-, rendered it 
unfit to bi‘ eaten. On reference l>v the Ses- 
Nions JudgL* ir was held that this conviction 
w'a> vwron^ , neither could the accused be 
ron\icted under s 298 or under s 504 of 
the ludi.iu FVnal Code un the facts found, 
—King-Lvpekok Mon Lal. J. L 34 
All 155 Blair. J Nov. 15, tqoi.] 


Statements conduci ng 
peUic mischief. 


to 


506 .* Whoever makes, publishes, or circulates Piw, Map 
airy statement, rumour, or report,— or Mag. oft 


ag. of i*t 

dasn 

Uncog. 

Warrant. 

Not bnliable. 


* S. 505 has been substituted for the original by tlie Indian Penal Code Amendment comp. 
Act (IV. of 1808), s. 6.~See Report of Select Committee, Gazette oftndia^ 1898^ Ft. Vm Sanction, 
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{a) with luteat to cause, or which is likely to cause, any officer^ soldier, dr 
sailor in the army or navy of Her Majesty, or in the Royal Indian 
3Iarine, or in the Imperial Service Troops, to mutiny, or otheir 
wise disre^rd or fail in liis duty as such ; or 

(//) with intent to cause, or which is likely to cause, fear or alarm to the 
public, or to any section of the public, whereby any person may 
be induced to commit an offence against the State or against the 
public tranquillity j or 

(c) with intent to incite, or which is likely to incite, any class or cotn- 
munity of persons to commit any offence against any other class 
or community; 

shall be punished with imprisonment which may extend to two years, or with 
fine, or with both. 

Excepiioji —It does not amount to an offence, within the meaning of this 
section, when the person making, publishing, or circulating any such statement, 
rumour, or report, has reasonable grounds for believing that such statement, 
rumour, or report is true, and makes, publishes, or circulates it without any such 
intent as aforesaid. 


* Prwy. Mag. 
M Mag. of i«t 
claM. 

Uficog, 

Warrant. 

Bailable. 

Comp, 

t Ct. of Ses., 
Preiy. Mata., 
or ofin 
class. 

VtkCOg. 

Warrant. 

Bailable. 

Not comp. 


500. Whoever commits the offence of criminal intimidation sinll be 
pnni.^iicd* with imprisonment of cither description 
Punishment for criminal in- ^ which may extend to two years, or with 

fine, or with both; 


tirnidation. 


and if the threat be to cause death or grievous hurt, or to cause the destruc* 
M threat be to cause death hon of any property by fire, or to cause an offence 
or grievous hurt, &c. punishablc With dea^ or transportation, or with im¬ 

prisonment for a term which may extend to seven years, or to impute unchastity 
to a woman, shall be punishedf with imprisonment of either description for a 
term which may extend to seven years, or with fine, or with both. 


A THREAT to commiL suicide if another 
person refuse to do 3 particular act is not 
criminal intimidation, unless that other per¬ 
son be interested in the person making the 
threat.—N ubi 13uksh M ussamm.\t Oomra, 
Panj. Rec., No 109 of 1866. 

An accused, who threatened three witness¬ 
es, was convicted and sentenced to four 
months’ imprisonment for the threat to each 
witness—in all to one year, it was held that, 
if a person at one time criminally intimidates 
three different persons, and each of those 
persons brings a separate charge against him, 
the accused may be convicted For an offence 
a.s against each person, and be punished sepa¬ 
rately for each offence. The tacts and evi¬ 
dence in this case, however, were considered 
insufficicint to support the sentence, which 
was reversed as extremely harsh and unju.st. 
—Goolzar Khan, 9 W. R 30. [Kemp and 
Jackson, JJ. Mar. 10, 1868 ] 

Whrhe the accused went to the complain¬ 
ant, the brother of an adult woman, and told 
him that he had come from the Sarkar, and 


would get him six months' imprisonment if 
he (the complainant) did not let his sister go, 
held that these words did not constitute either 
criminal intimidation within the meaning of 
s. 503 of the Penal Code (there having been 
no threat of an injury in the sense cd the 
Code), oc any other offence known to the law. 
—Reg V, Mokaba Bhaskarji, 8 Bom. H. 
C. R. loi. [Kemball and West, JJ. July 13, 
1871.] 

An intention to intimidate, insult, or an¬ 
noy any person in possession of a house does 
not mean to insult or annoy any person in 
constructive, but in actual, possession of the 
premises.— ISHUR Chunder Kuruokar v. 
Sbbtul Dass Mitter, 17 W. R. 47; 8 B. L. 
R. Ap. 62. [Couch, C.J., and Ainslie, J, 
April 6, 1872 ] 

The threat referred to in s. 503 of the Penal 
Code must be a threat communicated, or ut¬ 
tered with the intention of its being commu¬ 
nicated, to the per.<K>n threatened for the pur¬ 
pose of influencing his mind. The facts of 
the case are fully set out in the following judgt^ 
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ment of the Court, which was delivered by 
Petheratm, C.J.: ^'This is a rule which has 
been obtained for the purpose of revisin^^ a 
conviction of three men for an offenrr^ undr;r 
as. 503 and 506 of the Indian Penal Code— 
that is to say, for the offence of having threat- 
ened the complainant within the meaning of 
those sections. The charge is a charge of 
having threatened him on the 28th Aughran 
1294, and in siippurL uf that rharge two wit¬ 
nesses are called, who speak to what took 
place on that occasion. The facts of the 
case up to that point arc these. tliat the com¬ 
plainant had purchased a rayati tenure with¬ 
in the limits of the accused s /.emindan, and 
the accused di.s]]ked his being there, and ap¬ 
parently, from what the witnesses My, they 
intimaM their dislike of that to them Two 
witnesses say that, on th^at day, they wore at 
the house of the accused, when a piyada of 
theirs came and tpid them that the complain¬ 
ant, notwithstanding what they had done, was 
still in the place, and was still taking away 
the paddy on the land, upon which the ac¬ 
cused s:iia that they would beat him and set 
(ire to his house. Assuming that to be true, 
the question i.s whether that iji a threat within 
the meaning of the section. The section 
which defines the offence is s. 503. and it is 
in these words ■ ‘ Whoever threatens another 
with any injury to his person, reputation, or 
property, or to the person or reputation of 
any one iu whom that person is interested, 
with intent to cause alarm to that person, or 
to causx? that person to do any act whu'h he 
U not legally bound to do, or to omit to do 
any ;tct which that person is legally entitled 
to do, as the means of asoiding the execution 
of such threat, commits criminal intimida¬ 
tion.' It IS clear that the gist of the oftcncc, 
as defined in that section, is the effect which 
the threat is intended tu have upon tho mind 
of the person threatened, and it is equally 
clear that, before it can have any effect upon 


his mind, it must be either made to him hy 
the person threatening, or commuBicated to 
him in some way. In this particular case 
there is no suggestion that the threat was 
made to the person threatened. All that 
happened was that, in the presence of some 
persons, the accused used the words 1 have 
quoted in their house In one sense those 
words amount to a very bad threat; but there 
I.** no evidence on the fai'c of them and there 
IS no other evidence, that they intended that 
the words should be rommunicated to the 
complainant for the purpose of influencing 
his mind. It seems to us that the evidence 
in the case falls far short of establishing the 
offence defined by this section, which i.s, in 
our opinion, a threat communicated, or utter¬ 
ed with the intention of its being communl* 
C ited, to the person threatened, for the pur- 
po.se of influencing that man's mind. In this 
case there is nothing whatever to show that 
it was the intention of the accused that the 
threat should be communicated to the com¬ 
plainant. The complainant himself was 
erdied, and he does not say that he ever 
heard this particular threat. Though he 
speaks of a threat uttered on some other 
occasion, he docs not say that the threat, 
which IS the .subject of this charge, was ever 
communicated to him. or that he ever heard it. 
Under these circumstances we think that 
there is no evidence of an offence having 
bix'n committed under this section, and that 
this rule must lx; made absolute '*— Gunoa 
Cmr.v OKR Si'.v v Golir Chi;mder Banikva, 
1. L, R , 1$ Cal 071. [Petheram, C J,, and 
Tottenham, J July 4 p 1888.] 

A TURK VC of getting a police-constable dis¬ 
missed from the police service i.<i not such 
a threat of injury as is punishable under s. 
506 of the Indian Penal Code(XLV.of i85o). 
—Quekn-Kmpress h. Daoa Hanmant, I, L, 
R., 20 Bom 794. [Jardine and Ranade, JJ. 
Sep 5. 1^9^: 


507. Whoever commits the offence of criminal intimidation by an anany* ct.ofSefl.k 
Criminal intimidation by moas communication, or having taken precaution to 
an anonymous communica- conceal the name or abode of the person from whom claw. 

the tlireat comes, shall be punished with imprison- wlmfSt, 
ment of either description for a term which may extend to two years, in addition 
to the punishment provided for tlie offen:.? by the last preceeding section. **' 


The accused sent a fabrscaU*d pcliMun to 
tht* Revenue ConimUsiuncr. S D, cont.vinnig 
Sk threat lliat, if a r»'rt:uii fnrest-ofluvr won* 
not removed elsewheru, lit^ would be killed. 
'The accui^ed was charged witii the offence of 
criminal intimidation under s. 507 of the 
Penal Code (Act XLV. ol i860) The Ses- 
SLona Judge found that the Commissioner had 
neither ooirial nor per*ion:il interest in the 


forcst-offtrer. He, therefore, acquitted the 
ricruscd of the offence of criminal intimida¬ 
tion, hut convicted him of an attempt to 
commit the offence punishable under s. 507, 
and sentenced him to four months' simple 
imprisonment. Md, reversing the cson^c 
tioii and sentence, that, as the person to 
whom the petition was addressed was not 
interested in the person threatened, the act 
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Sec*. 508.J 


CRIMINAL INTIMIDATION, &c. 


iTiiAr. XXU. 


lAtendcd and done by Ihe accused did nul 
amount to the oftence of criminal inLimida- 
tion within the meaning of s, 503 of the 
Penal Code. Per West, J.* " The offence of 
criminal intimidation, as defined, seems to 
re<}uire both a person to be threatened and 
another in whom he is specially interested. 
Then there must be the intent to cause 
alarm to the former by a threat (u Inm of 
injury to the la ter. The intent itself might 
be complete, though it could not be effected 
But the existence of the interest seems essen¬ 
tial to the offence, as also and equally to the 
attempt at the offence, since otherwise the 


attempt would Ijo to do .something not con¬ 
stituting an offence ’ /Vr Birdwood, J. ■ 
“ No criminal liability can be incurred, under 
the Penal Code, by an attempt to do an act, 
which, if done, would not be an offence against 
the Code. In the present case, therefore, If 
the accused was not guilty of committing 
criminal intimidation, because the act intend¬ 
ed and dcjne by him lacked an ingredient if 
that offence, he would not be guilty of an at¬ 
tempt at that offence.’'— Quern-EmpRESS v. 
Mani.ksh JnAji, I. L. R., II Bom. 376. 
' West and Birdwood. JJ Keb, 10. 18H7.] 


Pre^y. 

or Mag. of i&r 
ur snd dais. 
Unco^. 
Warrant. 
Bailable. 

Not comp. 


Act caused by .nducinc Whoever ily cauhes Of aitcmi>ls tO 

person to believe ihat he will causc any person 10 do an}'lhing which llial person is 
he tendered an oiijcft t-f not legally bound to do, or omits to do anything 
divine displeasure. wlnch lie is legally enii’led to do 

by inducing or atleinpting 10 induce that person to believe that he or any 
person in whom he is interested will become or will be rendered by some act of 
the offender an object of divine displeasure if he does not do the thing which it 
is the object of the offender to cause him to do, or if he does the thing which it 
is the object of llie offender to cause him to omit, 

shall be punished with imprisonment ol either descrijilion for a term which 
may extend to one year, or with fine, or with both. 


Illustraiioiis, 

(a.) A sits dharna at Z's door with the intention of causing it to be believed that by 
to sitting he renders Z an object of divine displeasure. A has committed the offence 
defined in this section. 

[b ) A threatens Z that, unless Z performs a certain .'ict, A will kill one of A’s own 
children under such circumstances that the killing would be believed to render Z an 
object of divine displeasure. A has commuted the offence defined in this section. 


N iiAMS'u alti^nded a Hindu widow-mar¬ 
riage (legah/cd by Act X\'. of 1856J, S, his 
gi/n/jOr spuitii.’d siiperuir, published a not 11 c 
declaring N to be an oulc.ist. and Forbidding 
the disciples of S and the public of llic town 
in which N lived to associiite with N until 
he submitted to the prescribed pmiance, and 
obtained a certiliraLe of pnriiic.'ilion from S 
S also sent by post a registcrtni post-card 
of similar pnrporl to N. In consequence of 
the interdict of S, N was prevented from 
performing vows m the temple, lost the 
society of Ins relatives, and was otherwise 
damnified. N charged S with criminal in¬ 
timidation by attempt to indiuv a belief that, 
by an act of the offender, the person intimi¬ 
dated Will become :\\\ object of divine dis¬ 
pleasure and defamation. J/rhf that the 
first two charges were unfounded, but that 
S, by communicating the sentence of excom¬ 
munication by a registered post-card to N. 
was guilty of defamation.^QuEEN v S.^N- 
KAR.A, I, 1. R., 6 Mad. 381. rTurner, C J., 


and Muttiisarni A war, ], April 20, 1883. j 
WiiFRK the exercise of ecclesiastical juris¬ 
diction IS plainly ultra virfs, or otherwise 
iinsanctioued by the ordinances of a religious 
society, or where such ordinances controvert 
the gent-ral law, .and, in cither case, conse¬ 
quences result who'h the criminal law Was 
intended to restriiin, the Crimimd Courts 
riie not rtt liberty to decline jurisdiction A 
Roman Catholic I’umpi.'iined to a Magistrate 
that he had been thr<atL‘ned with an illegal 
sentence ol exconimuiiication, and had been 
{xcomniunicated by the ecclesiastical author¬ 
ities. witii a view tc prevent him from as- 
sjerting hi.s lt‘g.d rights in defending a civil 
suit concerning the property of a rhurch. 
//cWthat, under the cirnimstances, the pro¬ 
per course was for the Magistrate to have 
post])oned the trial till the complainant prov¬ 
ed in a Civil Court the illegality of the action 
of the ecclesiastical authorities.—/#* re 
DeCri’Z, 1 . 1 . R..8Mad 140. , Turner, C.]., 
and Hrandt, J Occ. 2, 1884^ 
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Chap. XXIIIJ ATTEMPTS TO COMMIT OFFENCES. [Secs, 50^-51!. 

509- Whoever, intending to insult the modesty of any woman, utters any Prw. Mw, 
Word, gesture, or act in- word, makes any sound or gesture, or exhibits 4 tiy ® 
t^cd to insult the modesty object, intending iliat such word or sound shall be Uncog. 
o a woman. heard, or that such gesture or object shall be seen, by 

such woman, or intrudes upon ihe privacy of such woman, shall be punished Netcom^ 
with simple imprisonment for a term which may extend to one year, or with ime, 
or with both. 

The accused in the middle of the night the ;i('cused under s. 4.s6. It was contended 
rffexded an entry into a room orciipied by that, the prosecution had failed to prove 
four women. On an alarm being given, and Ihnt the entry was made with intent to coifi- 
an attempt made to capture hiTU, he escaped nut any offence, the conviction was illegal. 

He was charged with an offence under s. 456 Held that the farts proved were good evi* 
of the Penal Code. I'he defence set up was dence of an intent and of an intrusion on 
disbelieved by both the low'er Courts Nci- privacy within the meaning of s. 509 of the 
ther Court found sperlfirally what was the Penal Code, and that therefore the intent to 
intention with which the accused entered commit an offence within the meaning of s. 
the room, but it was suggested that it was 441 ^vas made out.— Balmakand Ram v. 
probably for the purpose of prosecuting an Glumsumram (1. L. R., 22 Cal. 391) fol- 
intngue with one of the women. There was loued — PkEM xnundo Sh aha v. Bkindabun 
no evidence that he had been invited by her Ciiun'o, 1. L. R., 22 Cal. 994. [Pigot and 
to go theie. The lower Courts convicted Rancrjee. ]J July 22, iSgS.'j 

510. W^bo6\cr, in n stcitc^ of intoxicittion, fippcars in stny public plscc, or in au} Mag'« 
Misconduct in public by a any plrfco which it is a trespass in him to enter, and {varJant. 
drunken person. there conducts liimself in such a manner as to cause Bailable, 

annoyance to any person, shall be punished with simple imprisonment for 
term which may extend to twenty-four liours, or with fine which may extend to 
ten rupees, or witli both. 


CHAPTER XXni.- 
(>1-' AiiuiiTs 'lo COMMIT Offences 

511. Whoever attempts to commit an offence punishable by this Code Triable by 
,, , ., with tiaiisportation or imprisonment, or to cause such ^v^^by 

t.) commit offences punish- an olience lo be committed, and in such attempt does uHence 
able with transportation or any act towards the commission of the offence, shall, 
imprisonment. where no express provision is made by this Code for tog- ifo'tfence 

the punishment of such attempt, be punisiied with transportation or imprison- 
ment of any description provided for the offence, for a term of transportation or Warrant 

f ^ r I gy siimmona 

_ __shall i^Hiie 

.. __ __ - according as 

* Note.— Ss. 13 and 15 of the Indian Penal Code Anaendmcnt Act (XXVII. of 
1870) enact as follows:— respect uf 

13. \^AppUcaUon 0/ certain ihapicr^ of Penal rWf.J—-The follcwing chapters of the which a 
same Code, namely. IV. (General ExcepUons)i\. (Of Abetment), and XX 111 . (Of AiiempU 
to commit O^encesJ, shall apply to odences puni.'ihable under the said ss. 131 A, 294A, ^halt ordi* 
and 304A , and the said Chapters IV. and V. shall apply to offences punishable under narily issue* 
*'ss, 124A, 225A, and 225!? ” [The words andiigures quoted have been substituted for 
the words and figures, "said sections 124A and 225A, ” by the second ^chedule to the j'p 

Repealing and Amending Art (XU. of 1891) ] bailable. 

15 (Saving of special and local /aOTJ.*i— Nothing contained in this Act (XXVIL of ComMund* 

1870) shall be taken to affect any of the provisions of any special or local law. offence at- 

Attempis to ronimit certain offences arc cumpoundablc.—-Sec the new Code of tempted ib 
Criminal Procedure (Act V. of 1898), s. 345, compoimdatle. 

As to stage of proceedings at which no vornpositiun is allowable without the leave of 
the Court, sr^ ibid, sub-s. (5). 
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asc.5H.] ATTEMPTS TO COMMIT OFFENCES. 

imprisonment wiiich may extend to one lialf of ihe long^eat term provided for 
tbat offence, or with such fine as is provided for ihe oflcnce, or with botih^ 


IllustraHomn 

(a.) A makes an attempt to steal some jewels by breaking open a bos, and finds, 
after so opening the box, that there is no jewel in it. He has done an act towards the 
commission of theft, and therefore is guilty under this senior. 

(3) A makes an attempt to pick the pocket of Z by thrusting his hand into Z’s 
pocket. A tails in the attempt in consequence oi Z's having ruthing in his pockdt. A 
is guilty under this section. 


The term of imprisonment for .ittcmpting 
to fabricate false evidence for the purpose 
of being used in a stage of judicial prom’ding 
cannot extend beyond one-half of sev en years. 
—QUEffN r. SOONIU'K PUTNAICK, 3 W R. 
59. [Kemp and Seton-Karr, JJ. "Aug. 7, 
186S.] 

Is the case of a conviction of atieiupling to 
commit hou.se-breaking by night with inient 
to commit theft, a sentence 01 vvhipping was 
annulled as being illegal—Rti. ^ ki.la 

valad Pabshia. 3 Bom H. C. R. 37. Couch 
C.J., and Newton, ] Nov, 21, i8i)6.j 

Attempt at murder nuist not be ronfoimd- 
cd with cauaing grievous hurt with danger¬ 
ous weapons.—G holam R0^>^O^»LP CWI'A.N 
Panj. fter , No 32 of i866. 

S. 5** Penal Cede docs not apjiiv 

to a case of dacoity. Where .« prisoner wa*s 
found guilty of an attempt at d-u uity under 
that section, and of causing gnevL-ns hurt in 
^uch attempt under s. 397. and a sentence of 
three years rigorous imprisomnenT vras pas.^- 
ed on him, the finding was amciid-d ii\ 
striking out "ss. 397 and 511.' and suh- 
stituting ‘‘s. 395 QuhEv v Koom-.k 7 
R. 48. 'Jackson and Glover JJ Mar, 
25» 1867 j Referred to in Qucvn-linif^fc^^ 
Bani, 1 . L. R , 23 AH ;S j;///-*/ 


refcrcn<*c to alti>mpts as laid down in Beg. v. 
(W/ittA 133 I. J. .M 177) and the provi¬ 
sions of the Indian Ponal Code explained.— 
Rec;. V b'K\NCis C vssiov, 4 Bom, H. C. R. 
17 [Couch, C ] . and Westropp, J. Dec, 
-M- iSoy.j 

Help by Giover, J . th>it incendiarism hav¬ 
ing, on several occasions, occurred in a viU 
prodiuvd by a ball of rag with a piece 
of burning charioal within it, and the pri¬ 
soner one ewning ln;ing discovered to have 
a ball Ilf that descnptiuu concealed in his 
dhuti, which CLintained Inirning charcoal, he 
IS, under ,s. 511 of the Penal Co<lti, guilty of 
an attempt to coinniit misrhict by fire. The 
possession of the msVrunvcnt to commit mis¬ 
chief by lire, and the going about of the per- 
^ull with it. ;ir( sufficient to raise a presump¬ 
tion that he intended to (otiimit then(i,and 
had already i»t‘gan to move towards the exe¬ 
cution ’1 hese lacis aru siiflicicnl to conMi- 
tutf .in nttenipi bv Mittcr, J., that the 

pussessiuii oi a tiif-hall and moving about 
wilh it, raimot suppoit a convictum under' 
‘‘S 436 and 511 ot the Penal Code. These 
tai ts art- not suffieicntly indicative of an in- 
trntiun tu destroy a budding used fur human 
dwelling To ronstitiite an offence under $. 
311 of the IVrial Code, it is 1 ot only neces- 
s.iry (hat thf pn-*on»r should have done an 


In order to constitute the offence ot at¬ 
tempt to murder under s 307, the aft enm- 
mitted by the prisoner must be an ai 1 1 apabit* 
uf causing death in the natural and ordina¬ 
ry coorswi of events. Aliter under s 511 
taken in connection with ss. 299 and jco. 
Therefore, where the pri.soner presented an 
uncapped gun at F G fbelievmg the gun to 
be capped] with the intention of murdering 
him, but was prevented from pulling the 
I^*gger, held that he lOuld not be convicted 
of an attempt to murder upon acharge framed 
under s. 3^7» that, under the same nr- 
<’unistanres, he might be convicted upon n 
charge of simple attempt to murder framed 
under s. 511 in connection with ss. 299 and 
300. Unnecessary allegation. in a cUareo 
may be reitt:ted as surplusage. Apparent 
inconsistency between the English law with 


ovirtart toward'* the loiomission of the of¬ 
fend c but that Ih* a-1 itself should have been 
(lone iTi I hr nttnnipt to couimit it.—^I'KEN 

7‘ Dmvai lUwki, 3 1; I.. R. A. Cr. 55. 
[Glover anil-Mittii fj, Srp. i, 1869 In 
sub.soqiient rulings, the opinion of Mittcr, J., 
was upheld. 

A. iNTENMNi. to procure a forged docu¬ 
ment purporting to be exeraited by one Cho- 
tjk applied lu K to an'ompany A to Gorakh¬ 
pur, where A .said Chotak would be fonndf 
and there to draw out a bond for execution 
by Chotak. In pursuance of this invitation^ 
K. believing that Chotak would executes the 
bund, accompanied A to Gorakhpur. A took 
with him his piutighman, named Chetoo,and 
dirn U’d Chetoo lu ptirchdusc a slimip paper 
for the bund, and to give hie name and de- 
stTjpiion to the sUmp-vendor as Chotak. 
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ATTSMFtS TO COiiMlT Ob'FBNCBS. ‘iS»c. 51*. 


Chc^o complied with this direction, and the 
stamp-vendor wrote on the stamp-paper an 
endoraement to the effect that the purchaser 
was Chotak, with the description which would 
apply to that person, but, suspecting false 
^ personation, arrested Chetoo, and took him 
to the Magistrate. On the above farts, the 
Sessions judge convicted A of attempt to 
forg^ a valuable semrity, and, under ss. 467 
and 511, sentenced him to be rigorously im¬ 
prisoned for 6ve years. Ueld that, to con¬ 
stitute the offence of attempt under s. 511, 
Penal Code, there must be an act done with 
the intention of committing an ohenre. and 
for the purpose of committing that ofTence, 
and it must be done in attempting the com¬ 
mission of the oReni-c. The provisions of 
s, 51Penal Code, du not extend to make 
punishable as attempts acts done in the mere 
stage of preparation Although such arc 
doubtless done towards the commission of 
the offence, they are not dune m the uttenipt 
to commit the oRence within the me;iningol 
the word “ attempt" as used in the WM‘tion. 
—Queen v. Ramsakun Chowue^, 4 N-W. 
P 46, • ^Turner, j .Mar 13, 1^7.2^ Dis¬ 
tinguished and observed on in )w/>res> v. 
Afula, I, L R.. 2 Alt. 105. in/ra ; and refer 
red to in Qiievn-Ewpmix Kaiynn Sint^h, 
!. L. R., lb All 409. inj'f i. 

Pacts showing that cin accused person iiad 
dug a hole, intending to piarc salt therein, 
in order that the discovery ol the salt so 
placed might he used in evidence against his 
enemy in a iiidicial proiM.-ding would jnstiiy 
a conviction fur an attempt to tabric.itr talse 
evidence —Queen i*. Nunda 4 N-W, V. 
* 3 ^- [Turner and Sp.inkie jj. Aug ib. 
i« 72 j 

M INSTU»\TKI) V. to personate C. and to 
puTt base in C’s name certain stamped paper, 
m consequence of which the vendor of the 
stamped paper endorsed C s nanu* on siu h 
paper as the purchaser of iL M aettd with 
the intention that such endorsement might 
be used against C m a judicial prcx'ccding 
Held that the offence of fabricating f<ds<'evi¬ 
dence had been actually committed, and M 
was properly convined of abetting the com¬ 
mission 0/ such offence {}iirett v. A’aw- 
sar^in Ckotobey (4 N.-W P. 46) distinguish¬ 
ed and observed on. —Kmprbss r Muia, I 
1 . R., 2 All. 105. ^Turner. J. Jan. 24, 

The act of causing the publication uf 
banna of marriage is an act done in the pre¬ 
paration to marry, but does not amount to 
an attempt to marry. Where, therefore a 
man having a wife living, causes the banns 
uf marriage between hinii»etf and a woman tu 
be pubUsned, he could nut be punished fur 
en attempt to marry again during the life¬ 


time of hi.s wife.— Reg. v. Peterson, L U 
R., I All. 316 [Pearson, j- Dec, 6, ifiyd-] 

An indecent assault upon a woman does 
not amount tu an attempt to commit rape, 
unless the Court is satisfied that there was a 
detemiinaLiun m the accused to gratify his 
pas.sion.s at ail events, and in spite of all 
re.sistanre— Empress v. Shankar. 1 . L. R., 
5 Bom. 403 [Melvil! and Nanabhai Harl- 
das, JJ. .Mar. 2, i88i.[ 

A PERSON cannot be convicted of an at- 
lenipt lo cominit an offence under s. 511 of 
the Pcnul Code unless the offence would 
have been committed if the attempt charged 
h.id succeeded A prisemer. who was charged 
With attempting to cuiurnit forgery uf a valu¬ 
able security, was found guiltv by the jury of 
attempting to commit forgery The jury 
explained their finding by saying that the 
prisoner had ordered rertajn receipt forms 
to }>e printed similar to those used by the 
Lier.g.it Coal Company, and that one of these 
forms actually been printed, and the 
pruuf < orreciud by him, that the prisoner 
had had an intention of making such addi¬ 
tion to the primed forms as would make it a 
false document, and ihat he did thi.s dis¬ 
honestly, and With intent to commit fraud. 
The Ses-sions Judge sentenced the prisoner 
to rigorous imprisonment for one year under 
-ss 465 and 511 uf the I*en;il Code for at¬ 
tempting lo commit forgery. Held that the 
oumii'tion was wrong and must be set aside- 
—In re Ki \sAi Ali, aiia\ Babi Miva, alias 
Roitiv7/v M.\ Empress r. Ri.ssst AL.t,<i/iW 
B\iU' Mi\A, aliiLs Bor>u//i’MA, 1 . L. R., 7 
Cal. J52; 8 C. L. R. 572. Garth, C.J., and 
rrinsep, J. June 3, iSSi.j 

The aevu-sed sent a fabricated petition U> 
the Revenue t'ommissioner, S D, contain¬ 
ing .1 threat that, if a certain forest-officer 
svi-rc not reinosed elsewhere, he would be 
killed. The .ICCused was charged wuth the 
offence of criminal intimidation under s. 507 
of the IVnal Code Art Xl.Wof i86o). The 
Sessions Judge found that the Conimi.ssioner 
Ii td neither <jffii.inl nor personal interest in 
the Icirest-ofticer. He, therefore, acquitted 
the accused id the offence of criminal inti¬ 
midation, but convicted him of an attempt to 
rommil the offence puni.shable under s. 507, 
and sentenced him to four months' simple 
imprisonment. Held, reversing the convic¬ 
tion and sentence, that, as the person to 
whom the petition was addressed was not 
interested in the person threatened, the act 
intended and dune by the accused did not 
amount to the offence of criminal intimlda- 
lion within the meaning of s. 503 of the 
Pcn.il Code, West. J ** I'he 
ul criminal inliimdatioii, as defined, seems 
to require both a person to be threatened and 
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Sec. 511.] 


ATTBMPtS TO COMMIT OFFENCES. [CHAf. XXUt 


another in whom he is specially interested. 
Then there must be the intent to c^use alarm 
to the former by a threat to Iiim of injury to 
the latter. The intent itself might be com¬ 
plete, though it could nut be eftecLcd. Bvit 
the existence of the interest seems essential 
to the otfence, as also and equally to the 
tempt at the offence, since otherwise the at¬ 
tempt would be to do something not consti¬ 
tuting an offence ” Per Birdwood, J. ’ “ No 
criminal liability can be incurred under the 
Penal Code, by an attempt to do an act, whii h, 
if done, would not be an offence against the 
Code. In the present case, therefore# if the 
accused was not guiity of ronimitting crimi¬ 
nal intimidation, because the act intended 
and done by him lacked an ingrtdient of that 
offence, he could not be guilty of an attempt 
at that offenci.—yvKEX-KwFKEss z' Man- 
J L. K. ij Bom J7(). VVest 
and Birdwoud. JJ Kub, lo 18^7/ 

A PERSON who has been convirU-d of the 
offence of theft uin offcivc punishable under 
ch, 27 of the Penal Codei does not, on being 
convicted of an attendpt to commit the of¬ 
fence of theft, become LUble to the enhanced 
punishment allowed by s 75 of the Penal 
Code.— Qi’EEN-EMPKhss 2' Skilhxkan B V- 
URI, I. L. K , 14 Cal 357. PethtTam. C J.. 
and Cunningham J. .Mar, ig. 1887. 

A M.\N may be guiit\ of an attemp' to 
cheat, although the person lie attempts to 
cheat is forewarned, and is therefore not 
chi^itcd A?. V. hensirr >ti Cox. C. C 570,* 
relerred to. M wrote a letter U» theCurreiiry 
Office at Calcutta enclosing the hal\t;s of 
tw’o Government currency notes, stating th.1l 
the other halves were lost, and enquiring 
what steps should be taken for the recuveri 
of the value of the notes The Currency 
Office having, upon enquiry, discovered that 
the amount of the notes had been paid to 
the holder of the other halves, and that the 
notes had been withdrawn from rirrulatioii 
and cancelled, sent M the usual form of claim 
to be filled up and returned to it It ap¬ 
peared from the evidence that the Currency 
Office never contemplated paying M in re¬ 
spect of the notes The form wa.s filled up 
and Signed bv M, and returned by him lo the 
Currency OfSr<* Peld that, although there 
was no intention on the part of Iht Currency 
Office to pay the amount of the notes, M was 
guilty of an attempt lo cheat —Govr. oi- 
Bengali*. I'mesh CiirNORK Mitier, I. L, 
16 Cal. jio. [Matuherson and Treve- 
lyao, JJ. Nov. 6, 1888. ' 

pRisoNEk was requested to make an entry 
in. a book of aiTuunt lielonging to the com- 
plain.'inl to the effeil ihat he wa-> indebted to 
the complainant in a certain ouiii found due 
on a settlement of account; instead of mak¬ 


ing this entry as requested, prisoner entered 
in a language not known to complainant that 
this sum had been paid to complainant. He 
was convicted of forgery under s. 465 of the 
Penal Code. Held that the offence was not 
forgeiy, but an attempt to cheat.—Q itekx- ^ 
Emi’kess V. KuN'jir Nayar, 1 . L. R., la Mad. ^ 
114. [Muttusami Ayyar and Shephard, JJ. 
Sep. 9, 20, 1888. 

S 511 of the Indian Penal Code doe.s doI 
Apply to dUempls to romimt murder, which 
are fully and exclusively provided for by s. 
307 of the said Act. A person is LTiminally 
responsible for an attempt to commit murder 
when, with the intention or knowledge re- 
(piisitc to Its commission, he ha.s done the 
last proximate act necessary to constitute the 
lompleted offcnct*. and when the completion 
uf the offence i.s oni\ prevented by some 
cause independent of his volition,—Q ceen- 
EmPRESS r. .XiDDH.v, I L. K.. 14 All. 38, 
Straight. J. Aug. 5, 1891. 

S. 511 of the Penal Code was not meant to 
cover only the pemiltiniate art towards com¬ 
pletion of an offence, and not acts precedent, 
if those acts arc done in the course of the 
attempt to commit the offence, are done with 
the intent to comniil it, and done towards its 
commission Whether any given act or 
series tif arts amounts to an attempt of which 
the Jaw will take notire, or merely to pre¬ 
paration, IS a question of fact in each case — 
In fMK M \i rhk oi- R. M \cCrisa. f 1 -. R., 15 
All 173 Knox and Hlair, )J. Peb. 24, 

S 75 of the Penal Code does not apply to 
rases vvhirh are confined to s. 511 of that 
Coile. The ofTenres wliirh come under s. 
51L must la: punished enlirely irrespective of 
s Qiievn-hniprvAS \. A}iidhia (I. L. R., 

17 All. 1201 approved.—^ i'EBN-Kmpurss 
Biiarom, 1 I. K . 17 All I J3 ”lidge, C.J-, 
,iiid Bantrji, J . Jan y. 

Onk Chatui I I ailing himstdf Kehri. the .son 
of Bhupnl Kachhi, went lo a stamp-vendor, ac¬ 
companied b\ ani:m n^uned KalyanSingh, and 
purchased from him, in the name of Kehri, a 
stamp-paper of the valiu* of four annas. The 
two men then went to a petition-writer, and, 
Chatiiri again giving his name as Kehri, they 
a.sked the petition-writer to write for thciri a 
bond for Rs. 50 pasable by Kehri to ICatyan 
Singh. The petit ion-writer commenced to 
write the bond, but, his siispicionat being 
aroused, did not finish it, but took Chaturi 
and Kalyan Singh to the ne^irest thana. HHd 
that, under the above circumstances, Kalyan 
Singh was rightly convicted of anatteiiiplto 
ruinrint the uflfencc deliueU in s. 467 of the 
Indian Penal Code, and Chaturi ot abetment 
uf the said attempt. Tkt Queen v. Rata 
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Sartm Ck^^hey <N -W P, H, C- Rep., 1873, 
p. 4^) referrcid to,—QuEEN-liUFRKisb «. Ka- 
tVAN SiNOH, K r6 All. 409. [Burkttt, 

J., May 25, 1&94.] 

On the5th M.iy i8i74 C .ippliwl in writing 
under the provisions of a. 133 of Hen. Art HI. 
of 1884 to a municipality for a lirense to be 
panted to him in re.'.pect of t\'vo carnages and 
!»ix ponies, and filled up and signed the usual 
statement required by the sort ion. The sum 
payableiii respert ot the hreiisr* was rerei\>d, 
and the lirense asked for by C was granted to 
him, and at the same time the statement wa.s 
sent to .in overseer of the inumripahty for 
venfiiMtum t>n 1 hr 7ih M,iy thi o\rrsrrr 
reported th.il C luid in his |nwsrssion eight 
ponies ami one horse On thr Hth -May the 
chairman ol rhr inuniripahty p.issed an order, 
directing C to bi* proM.*i‘iileci for making a 
false statement in tin* srhedulr to his st.iti*- 
ment regarding the niiniher »»f .niimals in 
respei't of which he applied lor the lirense 
On the 9th May C’ presenttjd h petition ask¬ 
ing that the tax on the three animals might 
be received, and stating that he did not think 
he was liable to take out a license for them, 
as they were old and diseased, and unfit for 
work. On the i^ih Mav the chairman pass¬ 
ed an order on this application that he had 
no power to interfere, as the prusenition ol 
C had already been ordertsi Me,inwhile on 
the 9th May u paper was sent to the Magis- 
tiate headed " List of immii'ipal ^ase^ under 
Act III. of 1884," m whicli C appeared as 
charged with an offence under .s. 109 of the 
Penal Codefor “ filing.1 l.iNe sratement. that 
is to say, putting down in the schedule six 
ponies only instead of eight pomes ,'ind one 
horse ’ 'v)n the 12th M.i> the t>cpuU Ma¬ 
gistrate direiuU .1 sunimoiis 10 issue lo C, 
returnabk on the 2drd On the iSth May 
the District Magistrate passed an order to 
the efiert that the municipality could not 
institute a prosecution under the Penal Code, 
but that the Deputy M;(gistra(<‘ had power to 
do so, and that ho should consider the pro\ i- 
sion.s of ss 182 and 417. read with 511, uf the 
Penal Code, as applicable to the f:uls of the 
case. On the 19th May Mv' summons was 
issued, and the case was heard on the 33rd 
and 24th May and igth June, on which date 
formal charges under ss 19Q. 1S3. and 417- 
51 r of the Penal Code Avorc framed. There¬ 
after the hearing proceeded till the i6ih July, 
when, on an application to the High Court, 
the proceedings were stayed, and a rule 
issued to show cause why they sh<uildnot be 
quashed. U was contended at the hearing of 
the rule that the High Court should not in¬ 
terfere at that stage of the proceedings under 
Its revisiona) jurlsdielum. I/M that the 
High Court has power to interfere at any 
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btage of a cabOj and that, when il ts brought 
to its notice that a person has been subjected 
as in this rase, for over two months, to the 
harassment of nn illegal prosecution, it is 
its hounden duty to interfere fields further, 
that It was quite clear that the municipality 
had no power to institute the procjeedings, 
and that, having regiird to the provisions of 
s. 191 of the C‘ de of Criminal Procedure, it 
did not appear that the Deputy Magistrate, 
having no private complainant before him, 
had power, of his own motion, to institute 
them . but that, whether he had such power 
or not, the admitted fads of the case did not 
in law constitute any of the offences with 
wimh t' was t h.irgt'ii and that the whole 
prucocdiiigs must In quashed, Ihe Muni- 
1 ipaJ At t 's intended to be complete in Llseif 
IS regards ofiTL-nics committed against the 
.MuriM'ip.iI Coiiiniissioners, .Tiid there is no in- 
dnvilion uf any* intention !o render a delin- 
ijuent also liable t<) punishment under the 
iVn.il Code There is no penally in the Act 
attached to the onusMon to make a return 
under s. 133 and no words in the Act con¬ 
stituting the making a false returna penal of¬ 
fence. and. as there arc no such words in the 
-\ct as are necessarv to make the provisions 
of the Penal Code applicable tne Court has 
no power to import Ihrni The Municipal 
Commissioners m such ,i case have the re¬ 
medy provided by the Aei itself HAND! 
PlRSHMI V. AHUI R \ L. R., 22 

CaL 131 Pvtheram, C.J , and Beverley, J. 
Aug. 13. 1S94.' 

7 'jik ncrusi’d w.is committed for trial before 
.1 Ses'.uMii* Court on .1 charge of abetment of 
dnCiUty nndi r .s. i n> of the hidiin VVnal Code 
'Aci \ 1 A'. oi iSOo, 1 111 tin- Course of the 

trial the Assist.mt Sessions Judge added an ai- 
tt-rusXtivi t harge under s. 5x1 of the Code and 
sentenced tin; accused under ss. 305, i *6, and 
51 t of the Indian Pcn.i! Ciwle lAcl \LV. of 
iSlr) ; In appeal the Sessions Judge held 
rhai the cAidence disclosed tlie offence of an 
attempt to coni nut the otf cnee of collecting 
arms, \'c , wiih intention ot waging war 
against the (Juecn, under s. J22, .and as no 
chargi; under that section t'ould be framed fur 
want of the sanction ol Government under s. 
196 of the Criminal Procedure Code i Act V. 
of i8(>St, the accused could not be light to 
trial at all. He. therefore, reversed the con¬ 
viction and acquitted the accused. EM (re¬ 
versing the order ol arquiital), that the mere 
fact th.it no charge for the graver offence un- 
dx^r s. 122 u( the Indian Penal Code (Act 
XIA', of i860) cMuId be fr.'imed for want of 
Government sanctitni, did not render the trial 
fur the minor offence of attempting or abet¬ 
ting d.iroity either irregular or illegal. Pcf 
Pulton, J. —According tii the 2nd clause 
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CChap, XXIH, 


su 335 of the Criminal Procedure Code ^Act 
V. of 1898), if the accused abetted an offence 
under s. 122 of the Penal Code, and by the 
same speech also attempted or abetted the of¬ 
fence of dacoity, he could be tried for each of 
these offences ; but as that section is control¬ 
led, as regards the offence against the State, 
by the provisions of s. 196 of the Criminal 
Procedure Code, its operation in this case is 
restricted to the minor offciu c for ivliirh the 
accused oouM legally be charged and tried. 
Queen-Emprei^^ w. Karigomda *1 L. R, 19 
Bom. 51) and In re Nagarji il. L. R., 19 
Bom. 340) distinguished — Qi'een-Emprkss 
w. Anaxt Purvxjk, I. L. K., 25 Horn. 00. 
i]Ranade and Fulton, JJ. July 19, 1900 

Where several persons were found endea¬ 
vouring to break into a house, and some of 
them, being armed, used violence, but only 
in attempting to escape being arrested, it was 
held that they could not properly be convict¬ 
ed under s. 397 read wi h s 511 of the In¬ 
dian Penal Queen v. Koonre (7 \V. R. 

48; referred to—Q l’een-Empres*? v. Bent. 
I. L. Rm 23 All 78 Henderson, Inly 
25, 1900. 

The petitioners mortgaged their property 
and under the terms of the agreement certain 
persons were appointed managers uf the es¬ 
tate under certain conditions tn regard I0 pay¬ 
ment of the moneys reali/ed by them. In 


execution of a decree obtained by tha mana¬ 
gers in a suit brought in the names of the 
petitioners a certain pnfni taluk was sold for 
Rs. 3,000. The debtor settled with the peti 
tinners that, on payment oi Rs. !,O0O, the sale 
was to be set aside. The money was paid 
into Court, and an application was made by 
the petitioners for the withdrawal of this 
money. The Court, however, made no order 
on this appliCiditHi. 'riie petitioners were 
convicted of an attempt to commit an offence 
under s 422 of the Penal Code. Held that, 
having regard to the relation between the peti¬ 
tioners and tlicir managers at whose instance 
the proceedings were taken, it could not pro¬ 
perly be said tliat an attempt to commit a^i 
ohence under s 422 of the Penal Code >va^ 
made. That the interterence of the peti¬ 
tioners find their application to obtain the 
money paid into Court might have b(*en 
breaches of their contract with the mortga 
gees, but such coadiicl could not necessarily 
be regarded as dishonest or fraudulent so as 
to render them li.ible to punishment. Their 
attempt to get this munev was more to put 
an end to the management than to prevent 
the money from being avaiK^ble for payment 
<*1 their debt under the mortgage -—Xohin 
C/iuiuier Mudduck i22 W. R. Cr 46) refer¬ 
red to— HakaKumari Cho\vdmuk\ni w. R. 
Svvi, I. 1 .. K., 2S C.d. 314. "Prinsep and 
Handley, JI J^dv 5, 
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INDEX TO THE PENAL CODE 


A. 

Abandonihint— 

or exposure of child under iz years of age; punishment for-«j s. 317. 

Abduction^ 

Definition of—, s. 362. 

Punishment for—, ss. 364-369. 

in order that the person abducted may be murdered, s. 364. 

», ,, M wrongfully confined, s. 363. 

of woman, in order to make her marry or seduce her, s. 366. 
d a person, to subject him top'ievous hurt or slavery, s. 367. 
Concealing or keeping in confinement person abducted, 368. 
of a child under 10 }ears. to take property from it, s. 369. 
of married woman with criminal intent, &. 498, 

KiDNArpiMCt. 


Abbtmbmt— 

Definition of—, s. 107. 

To constitute—it is not necessary that the art abetted should be committed, s. 108, 

expIn. 2. 

„ n M the person abated should be capable by law 

ox committing an offence, s. 106, expln. 3. 
of abetment is an offence, s. 108. expln. 4, 

does not require concert between abettor and person committing the art, s, 108, 
expln. 5. 

General provisions regarding punishment for—, s*. 109—118. 

Punishment for-—whrre the art abetted is rommitt<*d in consequence of—, s. 109, 
„ if person abettcti has a diffrrent intention or knowledge, s, no 
w‘hen one art is abt^tied, and a different art is done, s 111 
„ whrn abettor is liable to riimulative punishment for act abetted 
and art done, s. 1x2. 

„ , when an act for which abettor is liable causes an effect differ¬ 

ent from tl\at intended, s. 113. 

M when abettor present when offence committed, s. 114. 

if offence abetted i.s punishable with death or transportation for 
life, and that offence is not committed, s. 115. 

„ if hurt is caused, s 115. 

if offence abetted is punishable with imprisonment, and that of¬ 
fence is not committed, s. 116. 

„ „ if abettor or person abetted is a public servant, s. 116. 

.. offences by the public generally, or by persons more than 10 in 
number, s. 117. 

of offences of waging war against the Queen, ss. 121—123. 

,. „ >. Asiatic power in alliance or at peace with 

Queen, ss. 125, 127. 

of mutiny, essault, desertion, or insuMrdination in Army or Navy, ss. I3t‘«-I384 
in India ol the counterfeiting out of India of coin, s. 236. 
of suicide, punishment for—, ss. 303, 306. 

Abbttob— 

Defined, s. fo8. 

Ste Abbtmbnt. 

, AteooMmRo— 

to avoid service of summons or other proceeding ; punishment for—, s. 17ft, 
Accimmt-* 

‘Act done by—or misfortune, and without any enmtnu intention or knowledge, 
' fchiiiled from offtnee, a. 60, 
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Accounts^ 

Falsification of—, s. 477A. 

' Accusation— 

Threat of—ot an offence in order to coinuiit extortion, !i!i. 388, 38$)* 
preferred in ^ood faith to person in authority^ not defamation, s. 499, excep. 8. 

Act— 

Defined, s. 33. 

done by several persons with common intent, s. 34. 

when criminal, and done by several persons, each being liable for—, ss. 35, 37, 38. 
Offence caused partly by—and partly by omission, s. 3(1 
when no offence, Chap. IV, 

Ste Rash and Negligent Act, 

Acts— 

Words referring to—include illegal omissions, s. 32. 

Administration— 

of poison, etc., with intent to commit an offence, 32S 
Adoption— 

Forgery or fraudulent cancellation or destruction of .a will or authority to adopt, 
how punishable, ss. 467. 477. 

Adulteration— 

of food or drink intended for sale, s. 272. 

of drug or medicine, or sale of, when adulterated, js. 274, 275. 

See Food or Drink. 

Adultery— 

* Punishment for—, s. 497, 

Wife not punishable for abetment of—, s. 497. 

Enticing or taking away, etc., married woman with rnminal intent, s. 498^ 

See Marriage. 

Affirmation— 

Solemn—included in the word ‘'oath,' s, 51 
See O.ATHS OK Affirm.\tion5. 


Affray— 

Definition of—t s- I 59 - 

Assaulting public officer suppressing an—. s. 152, 
Punishment for committing—, s. it>o. 


Age— 

Limits of—with 


respect to capability of committing offence, ss. 82, 83. 


Agent— 

Liabilities of—or owner or occupier of land, not giving notice to police of rio 1 | 

etc., ss. 154, 155. 

.. ,. „ ,, „ when liable tu fine if riot, etc, is 

committed, s 156. 


Criminal breach of trust by—, a. 409. 


Aid— 


Definition of the term—, s. 107, expIn. 2 . 
See Abetment. 


Allegiance— 

Seducing officer, soldier, or sailor in the Army or Navy from—, s. 131. 

Ally oi? the Queen— 

Waging war against Asiatic Power an^, s. 125, 

Committing depredation on territories of an—, s. 126. 

Receiving property taken from an—, by war or depredation, s. 127. 

Alteration— 

made in a document, when it amounts to forgery, s. 464. 

Altbrnatlvb— k 

Conviction in—; limit of punishment on —, s. 72. 

American— 

^ when convicted is to be sentenced to penal servitude instead of transperbtioni s. 56> 
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Akival-^ 

Defined) s. 47. 

Negligent omission to prevent danger from any— ; punishment for, s. 389. 

Causl^ hurt or grievous hurl by means of,—ss, 324, 326. 

Mischief by poisoning, killing, maiming, etc., ss. 428, 429. 

See Mischief. 

Annovance— 

caused by dishonestly making false claim in Comt, s. 209, 

„ „ a drunken man, s. 510. 

See Intoxication. 

Anonymous Communication—* 

Criminal intimidation caused by an s. 507. 

Apprehension— 

of offender or person charged with offence, wilfully neglecting to aid in — when 
bound to do so, s. 187. 

Preventing — by harbouring or concealing person, s. 2 \ 6 , 

Public .servant voluntarily omitting —, s. 221. 

M M ,, — of offender under sentence of Court, s, 222 

Penalty for resisting or obstructing — of oneself, s. 224, 

}, „ M — of another, s. 225. 

Omission of — by public servant, s. 225A. 

Resistance to lawful ■—, s. 225B. 

See Resistivc 

Arbitrator— 

Inclusion of — in term “ public servant," s. 31, 

False evidence before an — s. 192. 

Army— 

Offences relating to — and committed by persons belonging to—. Chap. VII. 

See Indian Artici.es ok \V\k. 

Army Act (44 & 45 Viet., c 58)— 

not affected by Penal Code, s. 5. 

Arrest— 

Penalty for resisting or obstructing—, ss, 234, 22^. 

Articles of War— 

See Indian Articles or WvR 

Artificer— 

Breach of contrart by—, s. 492. 

Assault— 

Definition of—, s. 351. 

Punishment for—, ss. 352—358. 

on Governor-General, Governor. Lieutonanl-Governor, or Member of Council with 
intent to compel or restrain exercise of any lawful power, s. 124. 

Abetting—by soldier or sailor on superior omcer, sv 133, 134. 
on public servant while suppressing riot, etc., s. 152. 

Mere words alone do not amount to—, s, 351, expln, 

on public officer generally, s. 353. 

with intent to outrage modesty of womaOp .s. 354. 

„ „ dishonour person, s. 355. 

in attempt to*commit theft from person, s. 356. 

,, „ wrongful confinement, s 357 

on grave provocation, s. 358. 

See Criminal Force. 

Assembly— 

when it is " unlawful," s. 141. 

Joining or continuing in—after notice to disperse, s. 15*" 

Assessor— 

Inclusion of—when assisting Court of justice, in term public .servant,*' a, 21, fifths 
False personation of—; punishment for, s. 229. 

Assistance— 

Omission to give—to public servant, how punishabiei s. 187. 
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Association— 

whether incorporated or not, indttded in word "person/’ s» 11. 

Imputation against an—may be defamatory, s. 4^, expln. 2, 

Atho&yherk— 

^ Pollution of— ; punishment for, s. 278. 

Attempt— 

to wage war against the Quoen or ally of the ^ucen, ss. 121, 135. 

„ wrongfully restrain or overawe Governor-^jeiieral. Governor, Lieutenant-Governor 
or Member of Council in the exercise of lawful power, 9. 124. 
rescue prisoner of State or war, s. 130. 

„ commit murder, & 307. 

culpable homiride, s. 308. 

„ suicide, s, 309. 

„ robbery, s. 393. 

„ „ robbery or dacoity when armed with deadly weapon, s. 398. 

an offence not otherwise expressly provided for, s. 511, 

Attempts— 

by life-convirts. s. 307. 

Attornev— 

Criminal breach of trust by—, s. 409. 

B. 

Banker— 

Criminal breach of trust by—, s. 409 
Bank-notes— 

Counterfeiting currency-notes or—, s. 489A. 

Making or possessing instruments or mai;eriai> for forging or ^ountcnViting currency 
notes or-', s, 489D. 

Possession of forged or counterfeit currenrv-notes or—, s. 4S9C'. 

I'sing as genuine forged or I'ounterfeit oirrcn»'>-iii»t<*'» or—, s 4K9H 
Baptism— 

Forging register of—. s 466, 

Believe— 

“ Reason to heliew , ' meaning ol thn frrm .-*6 
Benefit— 

As to meaning of—, 92. expIn 

Bid— 

See Illegal Pl'kchase or Bid. 

Bigamy— 

Penalty for—. ss. 494. 495. 

Bill op Exch.snoe— 

Endorsement on—is a document, s, 29, illustn. 

,. M V valuable security, s. 30, illiistn. 

Birth— 

Concealment of—; punishment for, s, 318. 

Forging register of—, s. 466, 

BoDfLY PAIN— 

Whoever causes—is said to cause hurt, s. 319. 

Body— 

Private defence of the—. See Private O^pince 
Bone— 

Fracture or dislocation of—is “grievous hurl." s 120 seventhly. 

Books— 

Punishment for the sale, etc., of obscene—, s, 292. 

B0UNDARIF.S— 

Mischief by destroying or removing marks of—, s. 434. 

Bovs— 

Enticing—under 14 years is kidnapping from lawful guardianship, a. 361. 

Breach op Peacr— 

insuh intended to provoke— ; punishment for, s« $04. 

Circulating false report with intern lo cause—, how puntshable, s, 505, 
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Biis/icu OP Trust-* 

See Criminal Breach of Trust. 

Brrakimg open— 

a closed receptacle containing property, s. 461. 

t. „ committed by person entrusted with cus¬ 

tody, Si. 462. 

Baiss— 

Public servant taking—, s. i6i. 

Person expecting to be a public servant taking—, s. i6j. 

Taking—tor corruptly influencing public servant, s>. 162 
M •• personally influencing public servant, s. 163, 

Public servant abetting the taking of a—, s. 164. 

^ j obtaining a valuable thing without consideration, etc., s. 165. 

See Gratification. 

Bidding for curtain Propertv— 

Public servant unlawfully buying or—, 169, 

Bridcb— 

Mischief by injuring—, s. 431 

British India— 

Definad, s. 15. 

British Tbrritoky— 

Punishment of uflciicc'j cutnniiLtcd within—, 1. 2. 

.• .. beyund—, 3. 

Broker— 

Criminal breach of trubt by— j. 409. 

Buffalo— 

Killing, poiburung, uiaiiinng, or rendering uscles-) s. 4J9, 

Sec MisciiiKt 

Builuinu— 

Negligence III pulling down or rruairing— s, jSb- 

Sp€ Hovsh. 

Bukiai — 

SciTtjt— of tU‘AU i>ody ol rhild. 's, 318. 

Forging register of—. 466, 

Burial-pl.vcks- 

Trespassing on— punishment lor. ■>. 297. 

Bull— 

Killing, poisoning, niauning or rendering useless any—, s 4ii>. 

Mischiei , 

Buov— 

Exhibition of raise—, punishmenl for, s. 2H1 
Mischief by dc'ttroying, moving— . penalty for, . 43 
Buving Minor— 

for purposes of prostitutian, s. 373. 

Buving Slaves— 

Punishment for—. a. 371. 


c. 


Calkno.^r— 

British—« year ‘ or *' month re\.'koncd a* cording to— s. 49 

Camrl— 

Killing, poisoning, maiming, or rendering useless—, s, 429, 

Set Mischibp. 

Cafacitv— 

Faise mcaaurc ut—; frauduleat use ur p02>:^9sioii ul. ss. 265, 266. 

o ; making or selling, s* R 67 . 
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Carnal iRTRKOouHsh— 

against order ol natare ; penalty for—, u. 377< 

See Unnatural Offences. 

Capital Offence— 

Causing convictiun uf innocent perivon of a^by giving ur fabricating false cvi* 
dence, s. 194. 

Causing conviction and execution of innocent perbun ul^by giving or fabricating 
false evidence, s. 194, 

See False Evidence. 

Carkibk— 

Criminal breach ot trust by-*—j 407. 

Ceremonies— 

Disturbing religious—; punishment tor, ss- jgo, jyy. 

CbRTinCATE— 

Issuing or signing a false— s. 197, 

Using as true—known to be fal&c, s. 198. 

See False Certificate. 

Channel— 

Mischief by injury tu— s, 431 
Charge— 

See False Ch kkob. 

Cuba n NO— 

Definition oi—. s 415 
Punishment lor—, s. 417. 
by personation . definition of—, ^ 416 
M punishment tor— s 419. 

With knowledge that wrongful loss may ensue to person whose interest oilendcr ih 
bound to protect s 418. 

and dishonestly inducing delivery of propcriv s. 4J0, 

Forgery for the purpose of— s '468. 

LheATINu uv person ion— 

5fe Che\tino 

CHhyUE— 

upon a banktrr is u do^ urnern: a, Jij. illustu. 

Child— 

Act Coniiiiilicd by— uadiT 7 veaT'^ is nu ortiTit’t*, s. h* 

« above 7, bii’ under 14. and of iinmature understanding, ifi no 

ufTi^nce s. 83 

Act done tu—fur beneKi ot—. with consent ui guardian or in certain cases without 
consent, nu offenv-e. ss 8y, Cf^. 
under i4 cannot " i onwinl, 's, 90. 

Abetment of offences romniittod by—. s toi4, expln. j 
Unborn—; offences relating to—, s.s 315, 31O. 

Exposure and abandonment of—under 12 years, s. Jt7. 

Concealment oi birth of—by secret disposal of dead body, punishiuont for, 
s. 318. 

Taking or enticing away /’male under 14 and female under 16) irom lawful gugtrdian- 
ship, s. 361. 

Abduction of—. ss. 364, 364—369. 

under 10, kidnapping or abdui'Ling with intent to sUtal Iroiii p*?rson, s. 

Buying or selling—under 16 years of age for purposes of prostitution, etc., ss. J7J. 
373* 

Breach ai voittraM to attend on and supply wants of—, s. 491. 

Aec Abduction, CoNtb.\LMBNi, 

CiKCUL.VTiNG False Uefort— 

See False Report. 

Claim— 

fraudulent to property to prevent its seizure as forfeitod or in eR«ciUfoii» 

Making a talse-in Court of Justice, s. nog. 
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Clsrk—< 

Poaaestsioti of property by — is possession by master, s» ^7. 

Theft by — or property in ]iossession of master, s. 

Criminal breach of trust by—, .s. 408. 

Valsification of accounts by—. s. 477A, 

Sec Theft, 

Closed Rccbptaclk— 

Dishonestly breakinjg; np(^n—, -i, 461. 

,1 , , with intent to commit mischief, s. 4^)2, 

Cohabitation— 

caused by a man dereitfully making woman believe she is married to him, s. 49^. 
Coin— 

Definition of—, s, 230* 

tt Queen’s—, 230 

Counterfeiting, etc., and other offences relating to-—punishable, ss. 231—254. 
Cowries are not—, s. 230. illustn (li). 

Unstamped copper though used as money is not—, s. 230, illustn, {h). 

Medals are not—, s 230. illustn (rj. 

Company's rupees arc Queen's—. s. 230, illustn. (/f). 

Faruichabad rupee is Queen s—. s 230, illustn 'c). 

Punishment for I’Oimterfeiting—. s 231. 

,, . Queen'.s—, s 232. 

, making or selling instruments for romitcrfeiiing—, s. 233, 

.. .. Queen’s—, s. 234. 

, possessing uistnimenl for rounterfeiting—s. 235. 

. Queen's—, s. 235, 

.. abetting in India the ronntr rfeiting out of India of—, s. 236. 

. importing or exporting ruunterfrit—, s. 237. 

M „ , ' Queen’s—. s. 23B. 

dtliv**rv 10 another of rounterfeii—of which possossior ivas obtain- 
fd w’th till' kiKiwItvlge of its being iMunterfrit. s, 230. 

, (ltl(\t‘r\ to nnothrr of ' iiuuterfeU Queen s—of u'hirh jiossession %vas 
ubtauii'd With the knowledge of its being cuuntcrfeit, s. 240. 

, deliverv !ti .luother fjf rminlerfeit—not knovn to be crjuntrrfeit 
when hist possessed, s. 2.41. 

possessing ro;interf»"t—knotting it to be sti when first possessed s. 
24:. 

possessing rounierfeT O-ieen s—knowing it 10 bt' so W'hcn first pos¬ 
sessed, s. .■•43. 

. .. causing—to be oi wrong weight or composition, s 244, 

fmidulentlv diminishing w'eight and altering composition of—, s. 

246. 

'■ Queen’s 

^ —. IS. 247. 

altering appearance of—. s 24*^ 

, , of Queen , s. 249 

„ delivery to anothei of—possessed with knowledge that it is altered, 

s. 350. 

, delivery to another of Queen s—possessed with knowledge that it is 
altered, s. 251, 

possession of altered—possessed with knowledge of alceration, s. 252, 

, possession of altered Queen s—(losse.ssed with knowledge of alteia- 
tion, s, 253 

„ ,, delivery of—as genuine which when first possessed was not knows 

to be altered, s, 254 

Coining Instrument— 

Taking—from Mint, s, 245. 

COLLECnNQ— 

arms to wage war against the Queen punishiricnl for—, a. 122. 

Collector— 

When E—is a judge, s, ip, llliistm pr) 


:p c, Et] 



^34 


INDEX TO THE PENAL CODE 


Combustibles— 

Punishment for negligence with —, s. 285. 

COMMISSTONEO OpFICSK— 

Every nayal and military—of Her Majest/s forces is a “public servant," s. 2i» 
second. 

Commitment— 

for trial or confinement by person having authority acting contrary to law, s, a20« 

Communication— 

made in'good faith no offence, s. 93. 

Community— 

Any—ipcluded in the word ’* public,'' s 12. 

Com m uta tioh— 

of sentence of death or transportation for life ; power of Government to order—with* 
out consent of offender, ss. 54, 55. 

Company— 

whether incorporated or not, is included in the word " person," ^.11. 

Imputation against a—may be defamatory, s 499. expIn. 3, 

Company's Rupee— 

is Queen’s coin, s. 230, illiistn {d), 

COMPOUNOINO OF OFFENCES— 

Talcing gift for—, s, 213 
Making gift to induce—, s. 214. 
in what cases legal, s. 214, excep. 

Compulsion— 

Acts done under—excused excels murder or treason s 94. 

Compulsory Labour— 

L'niawfiil, s, 374. 

Concealinct— 

material facts, when amounting to nbeimcnt, s, 107. 

Concealment— 

of design to commit offence; punishment for—, ss i iff—120 
by public servant of an offence which it is his diit> to prevent, s 119 
of design of waging war ; abetment of—. I21, 123. 

,, escaped prisoner of State or war, s, 130. 

.. deserter on board merchant-vessel, s 137 
., property to avoid seizure, s. 206 
.. offender to screen him from punishment, *3 212. 
no offence if offender is husband or wife of concealer, s 212, excep. 

Offence for accepting or giving gratification for—by offender, as. 213, 214. 
of offender who has esca|^ or whose' apprehension ha.A been ordered, s. 21b 
„ the birth of child, by disposal of dead body, s. 318. 

Wrongful—of abducted or kidnapped person, s 368 
of stolen property, s. 414 
„ property, .s. 424. 


Concealment of Birth— 

Punishment for—. s. 318. 

Conditional Remission or Punishment— 

Violation of—. punishment for, s. 227. 

Confession— 

Voluntarily caui>ing hurt or grievous hurt to cEtort— , ss. 330, 331. 

>1 wrongful confinement to extort—, s. ^^4 

Confinement— 

^ person having authority acting contrary to law, s. 220. 

Omission to place or keep in—by public servant, s. 321 . 

Escape from—; intentional or negligent suffering of—by public servanti x 323. 
Wrongful—of kidnapped or abducted person, s. 368. 

Sm Solitary Conpinbme.nt ; Wronoful Cokpimembnt. 
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COUSSNlw 

Esclusion of cetuin acl^ done by^rom category of offences^ as. 87, 88, 89, 91. 
When aot v^lid^, s. 90. 

not required when it cannot be obtained, and act dune in good faith is beneficial, s. 93. 
CONSIUBRATION-— 

Penaky on public servant obtaining valuable thing without—from person having 
ofBcial dealings with him, e. 165. 

CONapIRACY— * 

for the doing of a thing when an abetment, ss. 107. 108. 

to wage war gainst the Queen or to deprive the Queen uf sovereignty or to ovef- 
aweGovernment; punishment for—, s. isiA. 

CoNfEMPi or Authority— 

of public servant, Chap. X. 

Public Servant. 

CoNTEMpi' op Court — 

by insult and inicrruption during judicial procuudingb, 

Continuance— 

of public nuisance. Sec Pcbi.ic Nuis.nnci:, 

Conversion— 

brauduicnt—of property , punishnicnt for, 'is, .40J 404, 405. 

Convb\ance— 

\A person m unsafe vessel punishment for— s. .18.1. 

CONVlCl — 

Puni.'khmcnt for murder or attempted rnurder by life— bs joj, 307. 

Conviction— 

Previous—. Its effeii in increasing punishtneni. s, 75 
CU'OPbKATION— 

by doing one of Skcvcral acts co nst 11 u ling an u fie me s 37, 

See Act; Ot-'t'KNCb 

CorPER— 

Sre U.Nsi,\MPhD Copper 
CUKPSK— 

Offering indignity to human—, punishment tur s. juy. 

CORROSnK Sl'BSTANXE— 

V^oluntarJly causing hun or grievous hurt by—, ss. 3^:4. 3-16- 
COUSTERPEIl — 

Defined, s. 38 . 

Imitation need not be exact in order to consliiuie a—. s 38, explii. 

COUNTERFRITINO CoiN— 

See Coin. 

CoUNTEKFKITINO ST,\lirS— 

See Stamps 
Court op Justice— 

Defined, s. 30 . 

What officers of a—are '* public servants, s Ji, fourth. 

Acts done under orders of—are not offences, s. 78. 

Absconding to avoid summuns. vU' lo attend a—s 172. 

Preventing servu’^, dr., of summons, eU\, to attend a—, s, 173, 

Noglcscting to attend when ordered by—, s. 174. 

Not producing document in a—when ordered, s. 175. 

Neglecting to aid public servant in executing process of a—, s ihy 
Interrupting proceMtngs of—, s. 2fl8. 

Forging recon! or proceedings of a —, s. 466. 

Court Martial— 

TiIr] before a judiciei proceeding, s. 193, expln. 
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Covenanted SsKVANi — 

.is a public servant," s. 2i, first. 

Cow^ 

Killing, poisoning, maiming, or rendering useless any-^, s. 4:29. 

See Mischief. 

Cowries-^ 

are not coin, b. 2jo, illustn. 

Creditors— 

See Fr\udl'lent Deeds and Disi’Osition.s of Proferty. 

Criminal Act— 

done by several persons in furtherance ot common intention . each liable for—, s 34. 
Persons concerned in—may be guilty of different offences, .s. j8. 

See Act. 

Criminal Breach ok Contr.\ct— 

during voyage or journey, .s. 400. 

to attend on and supply wants of helplc'ia piTson s 49I 

to serve at dist;int place to which servant is conveyed ai master s expense, s. 493 - 

Ckiminvt Breach 01- Tkcsi — 

Definition of—, s. 405 
Punishment for simple—, s 406 

— by ' arrier, etc , •> 407. 

—by clerk or servant s 4<»S 
,, —by public servant, banker, iii , s, 4i.^_). 

5 tfeC.vRRitK, Ci^EKK , PuMi.ic Sekv VST . WnvKFivoBk VVakkhulse-reevbr, 

Criminal Fokle— 

Defiaition ol—, s. 350. 

Punishment for—, >5. 352—35S. 

Threat of—amounts to an as.viull 351. 

Punishment for—otherwiM- than on grave provocation, s 35 
when used towards public servant, etc . s 353 
, woman with intent to outrage her modesty, s 

,, to dishonour person, s 355 

in attempt to steal property rarritd b) jwrson, s, 35^ 
wrongtullv to confine person, s. 357 * 
on grave provoiMtioii s 35H. 
in taking possession or enforcing a right, s 141 
See Assal lt. 

Criminal Istimidvtion— 

Definition of—, s. 503. 

Punishment for simple— s 

, —if threat be to cans*’ dcaih or grievous Hurt etc or to impute un- 

cha.stily to wuinan, s. 
by anonymous communication *! 507 

Ckimjn \l M is.vrrKOVKlATioN— 

of properly, punishment tur— s*, 403, 404 
.S'cT MlSArPROCRlAlTON. 


Criminal Tre^ifass— 

Definition of—and punishinent tor— .-s. 441 4 f7 
Huuse-trespasb . " what constitulo—, s. 442 
how punishable— 
if simple, s. 448. 

if in order to commit offence punishable— 
with death, n. 449 
with transportation for life, s. 450, 
with imprisonment, s. 451. 

»f after preparation for causing hurt, etc., s. 452. 
* house^trespass what constitutes—, s. 443< 

“ House-breaking ” « - , 445. 
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CKiMiAtAL Trespass— i,0ntinued. 

Lurking house-^spass or bouscs-bresking ' 
how punishable— 
if simple, s, 453. 

if in order to commit offence puni^fhabie with imprisonment s. 454. 

if after preparation to cause hurt, &c , s. 455. 

if grievous hurt is caused, &c.. while rommitting—, s, 459. 

Lurking house-trespass by night; what it constitutes, s, 444. 

House^eaking by night; what it constitutes, s. 446. 

*‘ Lurking house-trespass by night" or "house-breaking by night — 
how punishable— 
if simple, s. 456. 

if in order to commit an offence punishable with imprisonment, s. 457. 
if after preparation to cause hurt or restraint, 8 i< , s 458. 

(irievouh hurt or death caused by one of several persons while coinmiUio;;—. s. 4<>o. 
Breaking open closed receptacle containing properly, s. 4^{. 

If recepta<'lc was entrusted to custody of offender, s. 462. 

CUtrABLE HOMICtOE— 

Definition of s. 299. 

Punishment for — mx aniountiag to murder, s, 304. 

Attempt to commit — , punishment for, s, 308 
When — IS murder, a. 300. 

IS nut murder when committed under grave aad sudden provotalion. 300 excep , 

I . pruvii, & expin. 
in exceeding the right of private defence, :» jou, 
envp. 2. 

b>' pubCtc servant ex<'eeding hU powers but in good 
fattb, s. ;iOO. excep. 3 
Ilk sudden fight or pasMon. s. 3(x). cxrep 4 
person above 18 years vuliintariiy suffers death, s 300. excep. 5. 
by causing death o\ person other than the person whose death was intended, s. 301. 
Punishment for — when it does not amount to murder, s. 304. 

Attempt to commit —. s. 308. 

Causing death of quii'k unborn child by act amounting to —• s jid 
by exposure of child, s, 317, 

CCML’L.nME IVMSH.MENJ — 

not to be awardt*d where single oAence is mad* up o! diflercnt part", s 71, 
Ct’RRE.NCv-Norts OK Bank-notes— 

Counterfeiting —, s. 489^. 

Making or possessing jnstrurneiits or materials tor lurgi ng01 coc nlerlciting —, s. 489D. 
Possession of forged or ('ounterfeit —, s. 4S9C 
Using as genuine forged or ruimtcrfcil s. 4K9H 

CtbTODi — 

Escape from — , mieiuional or negligcni suffering ol, by public servant, 

SS. 222, 22J. 

or attempt to , pt-nal^ lur — .s>. J44. JJ5 
harbouring person on —v 
Srr: ArCKEHENMON . t'trCAPb 

CfTTIJlO— 

Cauising hull or grievous hurt by instrikmeni oi — ss. 324, 

D. 

D.m'oiis— 

PeiiaUies fur harbouring s, JtoA. 

See G.vno ov Dacoits. 

DACom— 

Definition ot —. 391. 

Punishment for simple —. s. 395. 

„ if accompanied by murder, s. 396. 

,, if OTievQus hurt is caused, or if death or grievous hurt is attempted to 

oe caused, s. 397- 

.. if offender armra with deadly weapon, s« 398. 

Miking preparation for ^ bow punishable, s. 399. 
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Oacoi t y— con/t m ucd, 

i)clon?io£^ to a gang of dacoitb, how puoUhabie, &. 400. 

A^mbling for purpose of committing —, s». 402. 

Dishonestly receiving property stolen in the commission of a —, s. 412. 

See Robbery* 

Dangerous Weapons— 

Voluntarily causing hurt or grievous hurt by —. ssi 334, 326# 

Death— 

De6ned, 46. 

One of the punishments under Pena] Code, s, 53, first. 

Sentence of — may be commuted, s. 54. 

hurfeiture of property may be adjudged on conviction of offence punibhablo with 
—, s. 62. 

Causing — uniiitentionally with consent or for benefit, not an uflfenee, ss. S/j B8, 89. 
Right of private defence when extends to —, ss. 100, 103. 

^ rash and negligent act, s. 304A 
Offences punishable with— 

waging war against the Queen, s I2i. 
abetment of mutiny, s. 132. 

causing execution of innocent person by giving false evidence, s. 194. 

murder, ss. 302, 303. 

attempt to murder by life-coiivicL, s, 307. 

dacoity with murder, s. 396. 

Putting person in fear of — for purposes of extortion, so. 386, 387. 

Robbery or dacoity with attempt to cause —, h, 397. 

Mischief committed after preparation made for causing —, s. 440. 

House-trespass in order to commit offence punishable with —, s. 449 
Criminal Trespass . House-Trespass; MischieI'. 

Debt— 

Dishonestly or fraudulently preventing payment of —, a. 4 ' 23 . 

Deceased— 

Misappropriating moveable property belonging to estate of —, s. 404. 

Deceased Person— 

imputation against — may be ddamatory, s. 499. explii. I. 

Dkcenxv— 

Public —, Chap. XIV, 

Decisions— 

Public servant pronouncing corrupt — in judicial proceedings, s. 219. 

Declaration— 

before a public servant, when on ‘‘ oath,’ s. 51, 

Making a false — which is receivable in evidence, s. 199. 

Using a false — knowing it to be false, s. 200 
See False Declaration. 

Decree— 

fraudulent suffering, or obtaining is.^ue or execution of — for sum or property not 
due; punishment fur, ss. 208, 210. 

Deed— 

Dishonest or fraudulent execution of — contain mg false statement of considera¬ 
tion, s 423. 

Defamation— 

What constitutes the offence of —, s 499. 

Punishment for .simple —, s. 500. 

(• .> printing or engraving matter known to be defamatory, s. 501. 

.. selling printed ur engraved substaiiee having defamatory matter, 
s. 502. 

Deleterious Substance— 

Causing hurt or grievous hurt by —, ss. 324, 32G. 

Depredation— 

Committing — on territories in alliance or at peace with the Queen, ss. 126, 127* 
Deserters— 

Harbouring — or negligently allowing concealment of — on boaftl ship, ss. I 37 » 
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Dbsbrtion— 

by military man; abetment of—, s, i;f5. 

Destruction— 

of document to prevent its production as evidence, s. 204. 

Disavfection— 

Exciting—against Government. See Sedition, 

Disappearance— 

Causing—of evidence to screen offender, s, 201. 

Disease— 

Causing — is said to cause “ hurl,” s. 31Q. 

Disfiguration— 

Permanent—'Of head or fare is grievous hurt, s. 330 

Dishonest Misappropriation— 
of property, ss. 403, 404. 

Dishonestly— 

Defined, s. 24. 

Dishonour— 

Assault, or using criminal force, with intent in—, s, 355. 

II „ .. outrage modrsly of woman, s jsi- 

Dislocation— 

of a bone or tooth is ‘‘grievous hurt," 320. 

DlSTRIBL'TIflN— 

of obscene books, &c , prohibited, ss. 293, 293. 

Document— 

DeHned, s. 39 

Publir servant framing incorrert—to rause injury, s, 167 
(.Imission to produce—when legally bound, punishable, s 17s- 
l'':ibricating 1 alse evidence in—: punishment for, s, 193 
Destruction ot—to prevent its production as evidence, 204. 

False*; what constitutes the making of a, 464. 

Forged — . what constitutes a. s. 470. 

See Fat se Docu ment , Forc.ko Dot ument. 

Drainage— 

Mischief by causing obstruction to—nllended with damage, s. 432 

Dri\ ino— 

See Pi'BLH' Wav 

Drink— 

Sec Food or Drink. 

Drugs— 

Adulteration and sale of adulterated—, ss. 374, 275 
Punishment for know'irigly selling one drug for another, s. 276, 

Administr,ition of stupefying, intoxicating 01 unwholesome^with intern lo cause 
hurl, s. 328. 

See PoibO.N. 

DRUNKFNNRSS— 

See Annovancf; Intoxication. 

Dwelling-house, etc.— 

Theft in—; punishment of, s. 380. 

Mischief with intent to destroy—, s. 43 C, 


£. 


Ear— 

Permanent privation of the hearing of «in—is “grievous hurt, ’ s. 320. 

East India Company— 

Acts of Parliament passed after 1858 anywise affecting the—or the said terri* 
tories or its inhabitants, not affected by Penal Code, s. 5. 
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Effect— 

caustid partly by art and partly by omission, s. 

Elephant— 

Killing, poisoning, inainiing, or rendering useless-^, s. 429. 

See MrscHiE^-. 

Emasculahon— 

is “ grievous hurt,' s 320. 

Endorsement on Bill of Exchanor— 

See Bill oh Exchangf. 

Enkanceo Plwishment— 

See Previous Conviction 
Enticing— 

minors; punishment for—, s. 361. 
married woman , punishment for—, s 498 

Er \surk— 

of mark on a Government stamp denoting that n has been used, s 263. 

See Government St\mp. 

Escape— 

of offender from custody or whose apprehension has been ordered, s. 216. 

Public servant allowing, suffering, or aiding—of prisoner of State or W'Sr, ss. 128, 
J29, 130. 

„ intentionally suffering—of person accused or under sentence, ss, 

221, 222. 

rCegligent/y suffering—of person charged or convicted, s. 223. 

Making or attempting to make—from lawful custody, s. 224. 

European or American— 

to be sentenced to p*-na! servitud*- Mislead of transportation, V>. 

See Pen.ai SERviTror. 

Evidence— 

Refusal by party in suit to give—*. piinishmeni for, s 179. 

Punishment for using—knowing to be false or fabricated, s. 196, 

Causing disappears net* of product ion of—to stTrs-u offender , p'^ishment for, 
201 

Destro)ing doi'umeiM to prevent il> being used as— hji 
See Kaise Ewde.nce 

Exceptions— 

General—, Chap. iV. 

Dciinitions to he suhiect to general—, s l>. 

Exhibition— 

of false lights, etc., s. 281. 

of obscene books, etc , prohibited, ss 292, 393 

Expecting to be .a Public Ser\ a\t— 

Explained, s. 161, expln. 

Explanations— 

General—, Chap. li. 

Explosive Substance— 

Negligent or rash act, or omission to take proper precautinns with <*; punishment 
for, s. 286. 

Causing hurt or grics'Ous hurt by—, ss. 324, 326. 

„ mischief by means of— ss. 435, 436, 438. 

Exporting Slaves— 

Punishment for—, s. 371 

Exposurf— 

and abandonment oi child under i3 years of age. s. 317. 

See Child. 

Expressions— 

ouce explained to he used iii conformity throughout the Code, a. 7, 
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Ektoktion— 

Definition of—, s. 383. 

Causing hurt or grievous hurt for purposes of—, ss 327, 329, 330, 331, 

Wrongful confinement for purposes of—, s* 347, 

Punishment for simple—, s, 384. 

,, attempt to commit—by putting pcrs'on in fear of injury, s. 385, 

„ committing—by putting person in of death or grievous hurt, 

s. 386. 

,, attempt to commit—by putting person in fear of death or grievous 

hurt, s 387, 

,, committing—by putting m fear of accusation ot an offence, s, 388. 

„ attempt to commit —by putting in fear nf accusation of an offence, 
S. 389. 

When It amounts tu robbery. ^ 390. 

Evh— 

Destroying an—is '* grievous him ' s. 320. 


Fabric \TiNf. False Eviofnck— 

Defined, s, 192. 

Falsi- Eviobncf. 

FacI: — 

Permanent diNbgnratitjn ot—liuri ?.'»» v.i.Vi/.* 

Kactok— 

C'rinnnal brea’h of tiu-.! bv—, s. 4fUj, 

K ALSb' CeRTI Flo \ I f-.— 

Issuing, signing, m u'.ine a-, (riu-'— jiuni-.bnvnt hi, !»>;* 

Kai se Cji tRrsE— 

With intent to iniure punishmen' tor— s. .Jli. 

False Clmm— 

Dishonestly making—in Court puuishincm to) JOvu 
False DFCtAKAnoN— 

Making, sub-^rribing, 01 using As true— piinishi'nout for -^s. roi) ?u»j. 

False Documtnt— 

Definmonof— •. 4^4. 

^Vt> Don MKNT , FoiioFI) Dm I'MFM 

False KviiiKNct— 

Giving and fAbncaiing—, dcfimtion of, uji, i\j2, 

,, and using— piimshnifn* loi 103 loG. 

»i’ C MMTM. OfvKS'CI . 

F\L5K I SFOKM \TION— 

Furnishing—lo pnlific servant. b\ ptason Ifg.iiK fioiind, s^ 17-^ i<<i. 

, uith intent to cause^iniurv tii another person, 

s, 182, 

, to screen offender, s 201. 

respecting offences committed s, 20 

False Lights, Marks, ou Bvms — 

Exhibition of— . punishment for s, 2S1. 

False Personation— 

of soldier, by wearing garb, etc.. piini.shmoiu lor— s, 140 
for purposes of,suit or prosecution . punishment for— s. 205. 
of juror or assessor punishment for— s. 220. 
iVv Personation. 


False Reports— 

Circulating— to cause mutiny or disturbance s, 505, 
False Statement— 

on oath or affirmation : punishment i.ir— s iHj, 


H C Br 
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False Weights and Measukes— 

See Weights and Measures, 

Falsification— 

of accounts by clerk, ufficcr, or servant, s. 477A. 
of trade and property-marks, ss. 478, 480, 481, 487, 

„ punishment for—, ss, 482, 48S, 

Farukhabad Rupee— 

is Queen’s coin, s, 230, illustn. ir) 

Feelings— 

Wounding religious—; punishment for, ss. 297, 298, 

Fictitious Stamps— 

Punishment lor using or making—. ^'c. ss, 262, 263A. 

Defined, s. 263A (3), 

Fighting— 

when it constitutes an afira}', s 159. 

Culpable hornicidf committed in Midden light does iu»t amount to murder, s, 300. 

excep. 4. 

See AhFRvv. 

Fine— 

one of the punishmems under Ptmul Code, s 53, i.i\thiy. 

Rule as to amount of—when limit not expressed by law, s 63. 

Sentence of imprisonment for non-payment of—. s. 64 

Limit to imprisonment for non-payment of—when both imprisonment and fine 
awardable, s 65 

Description of imprisonnumt for non-payment of—, s 66. 

ImprisonmtMit non-pajmont of—when offence piimsliabie with fine only, s. 67. 

,, terminates on pavment of—or proportional part of—, ss 6H, 69 

Period alloived fur levy of—. s. 70 

Death of offender doe** not di•'Charge prupi-nv frum liabiiit\ for— s. 70. 

See Imprisonment 

Firf— 

Negligent or r.ish art or omisMon ni t.Tkc proper (ncr.nitinn. with— punishnuMir 
for. s 285, 

Causing hurt o^ grievous hurt bv—or IumJi il Mib-^t nn ‘ns 3 *0. 

Misrhicl byme.ans of—. s".. .^15. 436. 3 iS, 

See Mist HI FI. 

Food or Drink— 

Adulterating—intended for sale, s 272 
Selling, &c . noKious and imhi—, s. 273. 

Force— 

Act^ done under rompuNion when im offence s. 1)4 
Defined, s 349. 

See Crimin’M. FoRri 

Forced Labor— ^ 

Punishment for urilaimil compiilsorv—, s 374 

Foreign Princes or Stxtes— 

Offences against— , punishment of, 125—127. 

Foreign Tehruory— 

Punishment of offences committerl in—but triable in llritish India, ss. 3. 4, 
Committing depredations ir,— , punishment for s, 126. 

Abetting in Rritish India of the counterfeiting of r®jn in—, s, 236. 

Forfeiture— 

Adjudication of—of property, moveable and immoveable, in \Vhal cases alloncd by 
ordinary Courts, s 62. 

M property subsequently acquired to Irj for benefit of Government, 
s. 61 

of property, one of the punishments under Penal Code, s yj.fi/'ihiw 
*• w’aging war against Government, ss. 121. 122. 

,, „ used in, or arq-uiTed by. committing depredation on Power in alliance 

with Government ss 126,127. 
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FofRFEITURE— 

Fraudulently removing^^ £cc., property to avoid —, b. 206. 

„ receiving or claiming property to avoid —, s. 307, 

Public servant disobeying law to screen property from —, s. 217. 

„ „ framing incorrert record, &c., to screen property from —, s. 318 . 

FoKGBD or COUNTKRFEIl — 

Currency-notes or bank-notes . possession ol, s. 489C. 

,, 1, ; using as genuine, s. 489IJ. 

Forged Document— 

DeHnition of —, s. 470. 

Using or possessing a —, ss 471, 474. 

Counterfeiting device or mark to give appearance ut aulhenticily to —. ss, 475, 476. 
See Document, False Document. 

Forgery— 

DefiniUun of —, s. 4O3. 

Punishment for —, s. 4O5. 
of record of Court, &c . s 4^6 
of v.^luable security wilL s. 407. 

for the purpose of cheating or harming reput anon, ss 46b, 469. 

Making or possessing ruunterfeil ■seal &i , with intent to commit —, ss 472, 473. 
Forging ok coiNTERt-EiiiM.— 

Currency-notes ur bank-notes, making 01 possessing instruments or materials for, 
s. 4SyD 

Fkactukk— 

of hone, I*. ■ grievous hurl,' s 320 

Framing Incokkeci OiuiMtNT— 

Srp DuCUMi^N I 

Fracdi Lfcxr— 

removal &c , of pTop»*rl\ to prevnii sei/un , s 206 
claim to property to pn-vt nt sf-i/UTi", s 207 
Nuffuring decree for sum not due s 20S 
claim in a Court ijf |i:-luc s Jou. 
obtainmg deeree for Siiin not due, s Jio 

cancellation, of will .lutiionty to adopt, or valuahk* slm urity a. 477. 

5 tv Frmjdli.lnt Deehs and nisrosiiioxs 01 Pkopbkti. 

Fkal'dulknt Dkeds \ni> Disi-ijsiriovs oi I’koi*ek[i — 

!o defraud creditor.^ or dcruive pun hasers ]>iimslinient for making —. ss. 421—424. 
Fkalul'i.eniin — 

Defined s 25, 

F V N ER A L C EKI' M (1N 1 1 *>— 

nistiirbing d'»seniMy tor the performance ol —. s 207 

G. 

CiAl.V— 

St\* V\’ko\t.i I I. (i \ i.\* 

Gaining Wrontai m \ — 

Expression defined, s 21 

Gang of Dacuus— 

Punishment for belonging to — >. 40(‘, 

Gang of Thieves— 

Punishment for btdonging to —. s. 401. 

Gender—, s. S. 

General— 

Exceptions, Chap. IV'., ss. 76—106 
Gbsiuke— 

Making a — to tvoiiiul religioii.<. feL‘Jing.^« ot dnulhei, s 298. 

When it amounts to uri assault, s. 35‘ 

Gift— 

Punishment for taking — or offering, &c , to .screen offender, ss. 213, 214. 

to help to recover stolen property, &c., 
a- 3 > 5 . 
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Good Faith— 

DeBned, s. 52. 

Arts done in — under orders of Courf of Justice, excused, s. 78. 

Harm done in — without criminal intent, excused, s, 79, 

Act done in — for benefit of person without consent, excused^ s. g2. 

Communication made in — no offence, s. 93 

Government— 

Defined, ss, 17, J63A (vj. 

Offences against — , conspirac) to overawe, s, 121A. 

Overawing or abetment thereof, or aliempl to overawe ■—, s. 134, 

Exciting disaffection against —, s. (24A. 

Government ok India— 

Defined, s 16. 

Government Stajvh*— 

Counterteiting a —. s. 255. 

Possessing iiistniinont or material used for connterleiting a —, s 256. 

Making or selling, ftr., msirumcnt for rounlrrfevting —. s. 257 
Selling, &r , or possessing a rounlerteit — ss. 258. J59 
Using as goniiine — known to be counteriril, s jCki. 

Where a — has been used, effarmg writing with intent to i ause loss to (iovernment, 
s. 261. 

Using — known to have been usL*ti bt lore. s. 262. 

Erasure ut mark denoting that — has l>een iisi^d, s 263 
Prohibition ot fictitious — s. 203A 

Gin ernok-Glneral— 

Assault on — with intent to t'Om[>e! or rL'itraiii exen ise ol an\ lawful power, s. 124. 
Governor ot a Presieienc\ — 

Assault on — with intent to loinpel or restrain exercise ol lawful power, s, I 24 - 

Gkatiucation— 

Defined, s 161. 

Public servant irnpropeily t.iking .1 —. s ifii 

A'Tcpting— &e . for rurriiptl^ inlliicncing a publn servant n. l 63 

,. ., using personal infliicnee w'lth public servant, s. 163 

Abetment hv a public servant of the laKing and giving of illegal —, s. 164. 

Public serviint taking — without ,idi*quate l onsiderahon for it. s, 165. 
Accepting —. &c to screen offciuler of abiiridoii prosecution, s. 213, 

Giving — &L . in < onsidernliun of screening offender. &c , s. 214. 

Taking — ^ci.. to help in reooscry <■! stolen property, s. 215. 

Grievous Hurt— 

Act done by consent not intended of known to be liktiy to cause death or — docs 
not constitute an offence, 87. 

Definition of —. s. 320, 

V^oluntanJy causing — w'hai is .s. 322 

. punishment for. ss 325. 326. 329. 331. 333, 335, 338. 
Kidnapping or abducting jn order to subject person to —. s. 367. 

Putting person in fear ot — for jiiirposcs of extortion, jSfi, 387, 
while cumiTiitting dai oitv or robbery, s 397- 

Causing — while cornmiLting house-trespass or house-breaking, ss. 459, 460. 

Set Hvki. 

Guardian— 

Act done to child or lunatu with consent of — no offence, ss. S9 93. 

H. 

HaBIIU VI.— 

dealing iu slaves . punishment for —, 371 

. stolen property, s 413 

Harbour— 

Defined, s. 3 i 6 H 
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Harbouking— 

prisoner of State or war who has escaped, s. 130. 
persons hired for an unlawful assembly, s, 157. 
deserters. See Dbsbktbks. 
offender, penalty for—, s. 212. 

,, husband or wife not punishable for—, s. 212, excep. 

penalty for—who has escaped from custody, or whose apprehension has 
been ordered, s. 216. 

no offence, if offender is husband or wife of harbourer, s. 216, excep. 
robbers or dacoits; penalty for—, s. 216A. 

,, ,, husband or wife not punishable for—, s. 2]6A, cxccp. 

H.\rm— 

Act likely to cause—, s. 81. 

Act causing slight—no offence, s. 95. 

Head— 

t^ermanent dishguration of—is “ grievous hurt ” s. 320 
He.alth— 

See AtmospiiekF'. : iNf-Ecnous Disease. Puhlic Health. 

Heated SunsTANcs— 

See Fire. 

HltillW AY— 

Punishment fur robbery rominittcd On— between sunset and sunrise, s. 392, 

Hiring— 

or being hired to jo»n an unlawful assembly, ss. 150—158. 

Harbouring person so hired, s. 157. 

Homicide— 

.SVe CcLPAULE Homicide, 

Horse— 

Killing, poisonifi.^, manning ctr.—, s, 429 
See MiscHiBi^. 


HOCbE— 

Mischief with intent to destroy—by fire 436 

HOUSE'BRE.VK I NO — 

Definition of—, .s. 445. 

Punishment for—, ss 453—455. 
by night; definition of—, s. 44(5 
,, punishment for—, ss 45(1—458 

Liability of all persons engaged m—where death or gnevoiu hurt caused, s, 460. 
See Criminal Trespass. 

Hocse-bkkakino Night— 

See Criminal Trespass, Hocst'-nKEAKiNu.i 

Hoc SE-TRESP ASS— 

Definition of—, s. 442 
Panishment for—, ss. 448—452 
See Criminal Trbsp.\ss. 

Human Bop^ — 

See Body, 

Hurt— 

Definition uf—, s, 319. 

when it is “grievous," s, 320, rn^^kthly. 

Voluntarily causing—defined, s. 321, 

„ punishment for, s.s. 323 324, 327, 33^-' 332, 334, 

Causing—by rash or negligent art, s. 337. 

Administering poison or drug with intent to cause—, s, 328 
Voluntarily causing—when committing robbery, s. 394. 

Misi^hief committed after preparation made for cau.'^'ong—. s. 440. 

Criminal Trespass; Grievous Hurt; House-trespass ; Mi&chire. 

Husband and \Vi?k—! 

No offence fui husband to harbour wife, or wife, husband, ss, 212. 216- ai6A. 
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Illegal— 

Defined, a 43 

order b/ a public servant, s. ' 2 ig. 

Illegal Commitments-^ 

for trial or confinement, s 320. 

Illegal Gratification-* 

Penalty for takin g—by or to influence public servant, ss. 161—1O4. 

to screen oflender or to receive stolen property, ss. 213*^215. 

Illegal Omissions— 

Words referring to acts include*, s. J2 

Illegal Purchase or Bid— 

for property; punishment for—, s. 185 

Illicit Intercourse— 

Abduction of woman in order to torre her to—, i*. 36^)- 
Enticing married woman for the purposeiii of—, s. 498 

Immoveable Property— 

See Forfeiture. 

Imprisonment— 

one of the punishments under Penal Cotle &, 
is rigorous or simple, s, 53. 

Rigorous-applied to prisoner under 'lentence of transportation s. 5S. 

may be commuted into transportation, s 59 

Sentence of—may be wholly or partly rigorou.s or simple, s 60. 

Forfeiture ot property in respect of offenders punishable with— '•.62. 

Power to impose—for non-payment of fine, s. 64. 

Rules regulating amount and nature ot—ordinarily m default of payment of line, 
ss. 65, 66, 67. 

TtO'mination of—on payment of fine. ss. 68, 69 
Abetment ot mutiny punishable with—. s. 132. 

Giving, etc., false evidence with intent to procure coiiMCiion of offence punishable 
with—, s. 195. 

See Criminal Trksfass; Fine 
Importation— 

of obscene books, etc prohibited, -s’.. 292, 29 5 

Importing Sl.uls— 

Punishment for— s 371 

Imputation— 

when It may 'Amount to lieiamatiun. s. 409 

Indian Articles OF War'Act V of 1869- — 

Persons subject to—not liable to punishment under Ind'an Penal Code. s. 139. 
Indian Marine Service— 

Certain provisions of the Indian Penal Cod^ upplteil to—, s. 138A 

Indian Penal Code— 

See Pbnal Code. 

Indorsement— 

on a bill of exchange la a “ document,' 29. cxpln, 2. illustn. 

, “ valuable security,'s. 30, illustn. 

Infants— 

See Child. 

Invectious Disease— 

Negligent or malignant act likely to cause spread of—, punishment £01, 
ss. 269. 270. 

Disobeying quarantine rules made and promulgated by Government regarding— 
ss. 271, 

Infirmity— 

Causing—is said to cause hurl, s. 319. 
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iNrOKMATlON— 

Giving false—with intent to conceal design to commit offence, 118—120. 

„ „ to commit offence where informant is a public servant, s. 119. 

Omission to give and giving false—to public servant, bs. 176, 177. 

„ „ —of ofTenccs by person legally bound to give, s. 202. 

Giving false — respecting oflFences committed, s. 203. 

Causing hurt or grievous hurt to extort—, ss. 330, 33 ij 
„ wrongful confinement to extort—, s, 348, 

See False Information. 

IWJURV— 

Defined, s. 44. 

Threat of—to public seivant, ss. 189, 190. 

„ an offence in order to commit extortion, s, 385. 

See Threats. 

l.NS.ANB— 

See Lcwik 

l.NSTIG.ATE— 

Meaning of the word, s, 107, expln. i 
Instrument— 

Making, selling or possessing—for ruunlcTfoinng coin, ss. 233, 235 

" yueen's coin, ss, 234, 235. 

Insubordination— 

Abetment of act of—by soldier or sailor, s. 138. 

Insult— 

to public servant in stage oi judicial proceeding, s. 228 
to religion of any person , punishment for—. ss, 295, 297# 
intended to provoke breach of peace, s, 504. 
to modesty of a woman, s 509. 

InTENI lONAL Inscit ok InTEKRI'FTION. 

Intention— 

Effect of a crimin.il—where .act is done by several pcr>ons, s i?. 

Act done hnnit fide without criminal—, s Si. 

Intention\L Insli.t ok In rKKum ion— 

to public servant silting in imlici.il pnicfiiding, s 22S 

Intention \l Omission— 

to apprehend person accused r*r under scnteni'c, ss. 221, 222 
Interruption— 

to public servant in a judicial proceeding, s 22S, 

See Intention VL Insult or Interruption 

ISTIMID ^TU)N — 

SccCriminai Intimipstion 


Intoxicating Dru<;— 
See Drugs 


Intoxication— 

When act done in state of—is no offence, s. 85. 

Presumption of knowledge or intent against man in state of—produced against his 
will, etc., s. 86 I 

Person in a state of—cannot consent.” s 90. 

Right of private defence against a person in a state of—, s. 98 

Causing a person to execute or alter a document while in a state of—is forgery, 
s. 464. 

in a public place, penalty for—. s. 510. 

Inundation— 

Causing—by mischief or obstruction to drainage, etc., s. 432 
See Public Dr.ainage. 


Investigation— 


directed by law or Court of |ustirp is a stage of judicial proceeding, s. 193, 
expIns. 2, 3. 

See PRBLIUINARY INVESTIGATION 
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Irrigation— 

Mischief by injury to works of—or by wrongfully diverting water, s 430. 

J- 

Joint— 

See Member or Joint. 

Joint Acts— 

Criminaiity of—, ss. 34. 35. 37, 38 
in case of rioting, s. 146 

Judge— 

defined, s. 19. 

is a ‘‘ public servant," s 21, third. 

Act of—when no offence, s 77 

Judgment— 

may be given that it is doubtful of which of sc\eral oiTences a person is guilty, 
s. 72. 

JuDicr^i. Proceeding— 

Explained, s 193, pxpln. 

Punishment for fabricating or giving false evidence in—. s. 193. 

insulting and interrupting public siTvant in any st.igi* of a— 

Public servant corruptly making report, etc , conimry to law in—, s 2ig 
CoURT-M^RI I VL . PkKLIMI\\I<\ In\ FSTIi. VI H)N. 


Juror— 

Kalse personation of—, s. 22g 

jURVMAN— 

is a “public serv.ant'' when assisting a Court of Justice s 21 /iffh 
Justice— 

Offences against public—, ss. 191—229. 


K. 


Kidnapping— 

is of two kinds, s. 359. 
from British India, definition of—, s 360 
from lawful guardianship, definition of—. 361 
Punishment for simple—. s. 363 

—or abd'icting in order to murder, s. 304. 

. , wrongfully confine, s. 365. 

woman to compel her marriage, s. 366. 

, .in order to subject person to grievous hiir^. Niavery. 

etc., s. 367. 

wrongfully concealing or keeping in confinement a kidnapped per¬ 
son, s. 368. 

,, ,, abducting child to steal from its person, s. 369. 

See Abduction. 


L. 

Labour— 

Unlawful compulsory—, 3 374 
Labourer— 

Breach of contract by—, s. 492 
Landholder— 

Liability of—, or his agent or manager, for riot held on his land or for his benefit 
154. i 55 « *56. 

Land-Mark— 

Mischief by destroying or moving— etc s. 434, 
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Law— 

applicable to offences committed beyond the limits of British India, but triable in 
British India, as, 3, 4. - 

Mistake of-*no defence on criminal prosecution, ss. 76, 79. 

See Local or Special Law. 

Lawful Authority—' 

Contempt of—of publir servants. See Pranc Servant. 

Lawful Guardian— 

defined, s. 361, expln. 

5eF Abdl'ctiox; Krn.vAPPiVG. 

Legal Remunekatio.v— 
defined, s 161. 

Legally bound to do— 
defined, s. 43 

I.HNOTH— 

False measure of—, si, 265, 267, 

Lieutinavt-Govbk.vok— 

Assault on—with intent to compel or restrain exercise of any lawful power, s. 124. 

Life— 

defined, n 45. 

Rash or negligent act endangering—nr personal safety of others, s. 336. 

Causing hurt or gripvious hurt by act endangering—or personal safety of others, 
337. 33 «- 
Life-convict— 

See Convict. 

Light— 

Exhibiting a false—, s 281, 

Ljoht-hoose— 

Mischief by dcsiroving, muvlng, nr rpinierins; les*. ii'ieful, any— s. 433 

Linb of Navigation— 

Obstructing— punishment tor, s, 283 

I.orAi orSprcim l.wv— 

Provisions of—lUii a timed bv Indian Prnal Code, m 5 
Definition of — ss. 41, 42 

Uffemvs und^r—gi'neral rxtvpiions ot PniAl Code applieil 10—, s. 40 

,, provisrons of Penal C^kIc as to abetment, applied to—, s. 40 

,, included in " offeiiiv ' within the meaning of Penal Code, s. 40. 
See Special I.^w 

Loss— 

See Wrongful Loss. 

Losing Wrongfully— 
defined, s. 23. 

Lottbry— 

Penally for keeping office or place for purpose of drawing, or publishing proposal 
for drawing—, s. 294A ^ 

Lun.atic— 

Offences committed by—not punishable, s, 84. 

Act done to—for benefit, with consent of guardian, or in certain cases without con¬ 
sent, no offence, ss, 89, 92, 
cannot "consent,” s. 90. 

Right of private defence against acts of—, s. 98. 

Offences committed by—; abetment of. s. 108. expln. 3. 

Taking or enticing away—from lawful guardian, s. 361. 

Causing a—to sign, seal, or alter a document, is forgery, s. 464. 

Breach of contract to attend on and supply wants of— , s. 491. 

Lurking Housr-trbspass— 

Definition of—, s. 443. 

See CRiMtNAi.iTRRSPASS: House-breaking. 


iP.c.ia.3 
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Lurking House-trespass bv Night— 

DefinKioo of—, s. 

See Criminal Trespass ; House-ukraking. 

M. 


Machinery— 

Negfligent or rash act or omission to take order with—, a.,287. 
Magistrate— 

when—is a “ Judge/' s. 19, illustn. (A). 

„ —not a ‘‘ Judge," s. 19, illustn. . 

Man* 

defined, s. 10. 

Manager— 

Liability of—for riot held on land, ss. 154—156 
Map or Plan— 

intended for use as evidence a “document,” s 29, illustn 

Mark— 

See False Lights, Marks, or Brovs 

Marine Service— 

See Indian Marine Service. 


Marriage— 

Kidnapping or abducting woman to compel her—, s. 366 
Forging register of—, s. 466, 

Causing cohabitation by deceitfully inducing a belief of lawful—, 493. 
Performing—^again during lifetime of husband or wife, s 494. 
with concealment of former—, s. 495. 

Ceremony fraudulently gone through without lawful marriage, s. 496. 
See Aoulterv. 


Married Woman— 

Kidnapping or abducting—, s. ;J66. 

Committing adultery with—, s. 497. 

Enticing or taking away—w'ith criminal intent, s. 498. 


Master— 

Theft by '.ervant of property in possession of—, s. 381 

Penalty for breach of contract bj servant engaged for voyage or journey, s. 490. 

„ servant engaged to attend and supply the wants 

of helpless persons, s. 491, 

1 workmen, etc., l>oiind by contract in writing to 

serve at distant place in British India to 
which hi- is cunveyt'd at master's expense, 
492 . 


Measures— 

See Wrights and Measures. 


Medals— 

are not coins, s. 230, illustn. [r) 

Medicine— 

Sale of—as a different medicine, s. 276. 

Adulteration of—and sale of adulterated—; punishment for, ss. 274, 275. 

Member or Joint— 

Privation of—is “grievous hurt,” s. 320./o«rfliIy, 

Destruction or permanent impairing of the powers of any—is “ grievous hurt/' 
s. 320, 

Member op Council— 

Assault on—with intent to compel or restrain excrri.se of lawful power of—, .«». 124. 
Merchant— 

Crlipinal breach of trust by—, s. 409. 
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Mckchant Vbssbl^ 

Liability of maUiter of'—for deserter, s, 137. 

Military Court Martial— 

Trial before'^ts a judicial proceeding,” b. 193, expln. i. 

Minor— 

Selling or buying—for prostitution, ss. 372, 373, 

Mint— 

Causing coin issued from—to be of different weight or composition from that fixed 
by law, s. 244. 

Conveying coining tools out of—, s. 245. 

M is APPROPRl ATION— 

of moveable property, s. 403, expins. 1 and 2, 
of property found accidentally, s. 403, expln. 2, 

„ ,, of a deceased person, s. 404. 

Miscarriage— 

Woman committing—on herself, s. 312, expln. 

Punishment for causing—in ordinary cases, s. 312. 

,. without woman’s consent, s. 313. 

Causing death in attempt to procure —, s. 314. 

„ „ , —if done without woman s consent, s. 314. 

See Woman. 

Mischief— 

Definition of—, s. 425. 

Punishment for—, ss. 426, 427 
by causing damage to properly, s. 427. 

exhibiting false light, etc., s. 281. 

,, killing, maiming, etc., animal, ss. 426, 429. 

diminishing water-supply, s. 430. 

,, injuring public road, etc., 'j. 431. 
causing inundation, etc., s. 432. 

,, destroying, removing, or rendering useless light-house etc., s. 433. 

,, destroying, etc., land-mark, s. 434, 

„ using fire or explosive substance, ss. 435, 438. 

with intent to destroy house, s. 436* 
with intent to destroy or make unsafe a vessel of 20 tons burden, s. 437. 
committed after preparation for causing death or grievous hurt or wrongful res¬ 
traint, s. 440. 

Breaking open closed receptacle in order to commit—, ss. 461, 462. 
in regard to will, authority to adopt, or other valuable security, s. 477, 
by defacing property-mark, s. 489. 

Misconception— 

renders consent invalid s. 90, 

Misfortune— 

Act done by—when no offence, s. So. 

Mistake— 

of fact: effect of—as justifying act done by person believing himseU bound or justi¬ 
fied by law to do such act, ss. 76. 79 . 
of law does not prevent an act from being an offence, ss. 76, 79. 

Month— 

defined, s. 49. 

Motive ok Reward kok doing— 
defined, s. 161. 

Movrablb Property— 

What the term means and includes, s. 22. 

See Forfeiture. 

Mulr— 

Killing, poisoning, maiming, or rendering useless any—, s. 429. 

See Mischief. 
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Municipal Commissioner^ 

Ua ‘^public servant,” s. 2x, tenth (illustn.) 

Murder—' 

De 5 oilion of-^, ss. joo, 30X. 

Punishment for—, ss. 302, 303. 

Attempt to commit—; punishment for, s. 307. 
by life-convict, ss. 303, 307. 

Kidnapping or abducting in order to— , punishment (or, s, 364. 

Dacoity accompanied with—, s. 396. 

See Abduction ; Dacoity ; KzoNAPriNu, 

Mutiny— 

Abetment of—in Army and Navy, ss. 131, 132. 

Circulating false report with intent to excite—in Army or Navy, s. 505. 

Mutiny Act— 

not affected by the Indian Penal Code, s. 5. 

Persons subject to—are not punishable under Chap. VII. of the Indian Penal Code, 
s. 139. 


N. 


NaVioablb— 

River or channel, destroying or injuring— > 4jl, 

5 a’Channel, Rivek 

Navigation— 

Obstructing public line of—, s. 283. 

Navy— 

Offences relating to and committed by persons belonging to—, Chap. VIl. 
See Indian Articles ok War. 

Negligence— 

in driving or riding on public way, s. 279. 

omitting to prevent danger from animals, s. 289. 

,, causing death s. 304A, 

.. dealing with poison, .s. 2S4, 

M ,, fire. s. 285. 

,, „ explosive substance s. 2S6 

„ ,, machinery, s. 287. 


Negligent Act— 

SccKash ok Nboligen'i Ac I. 

Nuisance— 

Public—defined, s. 268. 

Punishment for public—nut specially provided for, s. 290. 

Continuance of—after injunction to discontinue, s. 291, 

See Infectious Disease; Public Nuisance. 

Number— 

defined, s. 9. 

o. 

Oath— 

defined, s. 51. 

Oaths or Affirmations— 

Refusal to take—; punishment for, s. 178. 

False statement on—; punishment for, s. 181. 

Obecbnb Acts and Sonos — 

Doing, singing, reciting, or uttering—; penalty for, s» 294. 

Obscene Books, etc.— 

Sale, distribution, importation, printing, public exhibition, or possession of«; pun¬ 
ishment for, ss. 292, 293. 
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OBSTKUCTINCi*- 

the taking oi property by authority of public bervant. b. 183* 
tile sale ^ property by public servant, s. 184. 
public servant in discharge of his duty, s, 186. 

Penalty for-*apprehension of oneself, s. 224. 

„ „ another, s. 225. 

a public way or line of navigation, ss. 283, 431. 

OCCOPIHR— 

of land not giving police intormation of riot, etc., s 154. 

,i „ for whose benefit a riot is committed ; liability ot^, s. 155- 
Agents of—-when liable, s. 156. 

Offence— 

debned, ss. 40, 177, expln., 203, explii., 2i2, 2l6< 
committed out of British India, s 3. 

^ servant of Queen within allied States, s. 4. 

C^o-operation in committing—is an offence, s. 37. 

Limit of punishment of—made up of several parts, s. 71. 

Punishment of person found guilty of one of several—, s, 7J. 

Acts or omissions which do not constitute an— 

Act of person bound by law, or believing himself bound to do iL, s. 76. 

, „ judge when acting judicially, s. 77, 

,, done pursuant to judgment or order of a Court, s. 78- 

., of person justified, or believing himself to be justified in doing it, s. 79. 

„ likely to cause harm, but done to prevent other harm, s. Si. 

, of child under 7 years of age, s. 82. 

„ „ ,, above 7. but under 12 and or immature understanding, s. S3. 

„ person of unsound mind, s>. 84. 

„ „ intoxicated persons, ss. 85, 86 

„ done by consent, nut intended or known to be likely to cause death or grievous 
hurt, 3. 87. 

. not intended to cause death dune by consent for beiictit ot a person, s. 88. 

, done for benefit of child or insane person, by or by consent of guardian, s. 89. 
u ,, of a person without consent, s. 93. 
to which a person ls compelled by threats, s. 94. 

,, causing very slight harm, s. 95. 

Accident in doing lawful act, s. 80 

Communication made in good faith, 93. 

Things done in private defence, s. 96. 

When right of private defence exists, ss. 97—106. 

See Unnaiukal Ofi-ences. 

OVlfENDBR— 

Causing disappearance of evidence of offence or giving talsc mfoniiation to screen 
— ; punishment for, s. 201. 

Harbouring or taking or offering gift to screen—, ss. 2i2, 216. 

Okficer— 

defined, s. 131, expln. 

Falsification of accounts by—, s. 477A 

OllflSSION«- 

defined, s 33. 

Illegal—when inciudeJ in the word " act. 's. jj 
Effect caused partly by—and partly by act, s. 3O. 

to produce document or give information when bound to do so, ss. 175, 176. 

,, assist public servant, s. 187. 

„ apprehend on part of public servant, ss. 221, 222, 225A. 

.Owner— 

> Liability ot—of land or his agent fur riot held on his Lind or fOr his benefit 
ss. 154. 156. 

for whose benefit riot is committed, s. 155. 

Ox— 

poisoning, maiming, or rendering useless an—, 4^9. 

See MISCHIEF. 
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Pancmavat— 

Member of-^vrhen he ib a Judge, b. 19, illubtn. (c). 
i may be a Court of Justice, s. 20, illustn. 

Member of—^ssisting Court of justice, etc., is a " public bcrvant/' s. Ji cl.fifih, 

Peacb— 

Pt-ovoking a breach of the—, s. 504. 

Penal Code— 

Local and special laws not affected by«, s. 5. 

Pbn.\l Servitude— 

one of the punishments under Penal Code, s. 5.^, thirdly. 

Commutation of sentence of—without consent of convict, s. 55. 
awardable in the case of Europeans and Americans in substitution for transportation, 
s. 56. 

See European or American. 

Person— 

defined, s, 11. 

Every—liable to punishment under Penal Code fur offences committed within 
British India, s. 2. 

,, who is liable to be tried in British India for an offence committed beyond 
its limits is subject to Penal Code, s. 3. 

Liability of every—for act done by several persons, b. 34. 

Personal Safeti — 

Rash or negligent art endangering iite or—, punibhment for, s. 336. 

Causing hurt or grievous hurt by act endangering life or—, punishment for, 
ss. 337 ' 338. 

Personating— 

a soldier, b. 140 

any public servant ss 170, 171. 

another, for purpose of suit or prosecution, s. 205, 

a juror or assessor, s. 229. 

Place of Worship— 

Injuring or defiling—, s. 295. 

Plan— 

See Map or Plan, 

Poison— 

Rashness or negligence concerning, or omission to lake proper order with—, 
s. 284. 

Administration of—with intent to cause hurt or grievous hurt, ss. 324, 336, 328. 
Possession— 

of property by person through wife, clerk, or servant, s. 27. 
of obscene books, etc , prohibited, ss. 293, 293. 

Theft by servant of property in—of master, s. 381. 

Power-of-Attornby— 

is a ‘‘document,’' s. 29, illustn. 

Prelim iN.ARY Investigation— 

is a “ stage of a judicial proceeding,'s. 193, oxpln. 2. 

Presidency— 

defined, a. 18. • 

Previous Conviction— 

Enhancement of punishment on proof of—for certain offences relating to coin or 
property, s, 75. 

Printing— 

or engraving defamatory matter, s. 501. 

See Defamation. 
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PBrsoit— 

Escape Irom—; intentioDal gr negligent suffering of—by public servants, ss. 
221—223. 

„ attempt to—, penalty for, ss. 224, 225A. 

ri )i harbouring person on—, &. 216. 

Pkisonbr— 

Suffering or aiding escape of—, ss. 128, 129, 130. 

Private Defence— 

Act done in exercise of the right of—no offence, s, 96. 
of property and person; right of—, ss. 96—106. 

When right of—exists, ss. 97, 98, 99. 
against art of public servant, ss. 99. 

of the body; when right of—extends to causing death, s. 100. 

„ „ „ „ harm other than death, s loi. 

, how long the right of—continues, s. 102. • 

of property, when right of—extends to>causing death, s. 103. 

less harm, s. 104. 

„ how long the right of—continues, s. 105. 

extends to injuries of innocent person, in the exercise of the right of—, s. 106. 

When death caused in the exercise of the right of—does not amount to murder, 
s, 300, excep, 2. 

Process— 

Absconding to avoid, or preventing service or publication of—, or non-attendance 
in obedience to—. ss. 172—174, 

PROPEBTV— 

Private defence of —. See Private Defence. 

Resisting seizure and obstructing sale of, or illegally bidding for,—in contempt of 
lawful authority, ss. 183, 184, 185. 

Fraudulent removal of, or claim to, — to prevent seizure as a forfeiture or in execu¬ 
tion of decree, punishment for—, ss. 206. 207. 

Public servant disobeying direction of law or framing incorrect record in order to 
save person from forfeiture of—, ss. 217, 218. 

Punishment for voluntarily causing hurt or grievous hurt to extort—or compel its 
restoration, ss. 327, 329, 330, 331. 

Wrongful confinement to extort—or compel its restoration, ss. 347, 348. 

See Criminal Mis.vfpkoe^riation , Death , Forfeiture , Kkacijulen't Deeds 
ANP DISPOSITIOX.S OK PROPERTV : STOLEN pROPERfU 

PROPBRTV IN POSSESSION OK WlFE, ClBKK, OR SERVANT— 
explained, s. 27. 

PROPBRTV-MAKK— 

Definition of—, s. 479. 

fj'sing false—, counterfeiting or making or posscssinti instrument 1 lor counterfeit¬ 
ing—. ss- 481—485 

Selling goods marked with false—, s. 486. 

.Making or using false—on goods, etc., ss. 487, 48S. 

Tampering with—with intent to injure, s. 4S9. 

PROSTITirriON— 

Selling or buying minor for purposes of— , punishment for, ss. 372, 373. 
Provocation— 

Wantonly giving—with intent to cause riot, s. 153. 

When—reduces murder to culpable homicide, s. 300, excep, i. 

Causing hurt or grievous hurt on grave and sudden—, ss. 334, 335, 

Assaulting or using criminal force otherwise than on grave—, ss. 352, 355. 

„ „ M on grave—, s. 358. 

See Assault, Criminai. Force. 

Public— 

defined, s. 12. 

Punishment for obscene acts and songs done in—, s. 294. 

Public Drainage— 

Mischief by causing inundation or obstruction to—, s. 432. 
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Public Hbalth— 

Offences relating to-*by polluting atmospherej s. 378 
„ ,, „ „ water s. 430. 

II „ by negligent or malignant act likely to cause spread of in* 

fectious disease, ss. 269, 270. 


Public Justice— 

Offences against—, Chap. XI. 

Public Nuisance— 
defined, s. 268. 

Various offences constituting—, ss. 269—294A. 

Punishment for—when not specially provided for, s. 390* 

Continuance of—after injunction to discontinue, s. 291, 

Public Peace— 

Assembly likely to disturb—, being a member of—after order to dispersCi s. 

Public Road—> 

Mischief by injuring—, s. 431, 

Public Sern akt— 

Who are included in the term—, s. 21. 

Defence against arts of—, s, 99. 
abetting an offencej s 116. 

concealing design to commit offences which it is his duty to prevent, s. 119. 

voluntarily and negligently allowing prisoner of State or war to escape, ss. 128, 129. 

Assault, etc., on—while supressing riot, etc , s. 152. 

improperlv taking a gratification, etc., s. 161. 

ab^ing ttie taking of bribe or gp-atification, 162, 163, 164. 

obtaining valuable thing for inadequate consideration, s. 165 

disobeying direction of law, s. 166, 

framing incorrect document s 167. 

unlawfully engaging in trade, «i. 168. 

unlawfully buying or bidding for property, s. 169. 

Personating a —, ss. 170, 171, 

Of contempts of the lawful authority of—, Chap. X. 

Absconding to avoid service of summons, etc . issued by—, s 172 
preventing service of summons, etc , s. 173. 

Non-attcndance in obedience to order from—or departure without of—s 174, 

Omission to produce or deliver up document to—, s, 175. 

„ „ give notice or information to—, s. 176. 

„ „ „ „ of an offence com nutted, ss. 176,202. 

Furnishing false information to—, s. 177. 

„ „ „ respecting an offence committed, ss. 177,203. 

Refusing to be sworn by—, s. 178. 

,1 ., answer question of—, a 179. 

„ „ sign statement before—, s. 180. 

Making false statement on oath before—, s. 181. 

Giving false information to make—use his power to the injury of another, s« 182. 
Resisting the taking of property by lawful authority of—, s. 183. 

Obstructing sale of property by lamul authority of—, s. 184. 

Illegal purchase of, or bid for, property offered for sale by—, s. 185. 

Obstructing, in discharge of duty and omitting to assist—, ss. 186, 187. 
Disobedience to orders of—duly promulgated, .s. r88» 

Threat of injury to—, s, 189. 

, to induce any person to refrain or desist from applying to—for 

protection, s. IQO. 

disobeying directions of law in order to screen offender, s 217. 

framing incorrect record or writing in order to screen offender, s. 2iR* 

making order, etc., contrary to law, s. 219. 

keeping person in confinement contrary to law, s 22o« 

omitting to apprehend, etc., person accused or sentenced, an. 22i, 322 . 

negligently suffering escape of person from confinement, s. 223. 

Omission to apprehend or sufferance of escape on part of<*-*i s. 22$A. 
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Public Sbbvant— continued. 

Insulting or interrupting 4 — during 4 judicial pr^xc^eding, s. a 2 b. 
rommitling culpable homicide by cxrccJing his powers, is not guilty oi murder if 
acting dofift’^de, s. 300. 

Causing hurt or grievous hurl to—to deter him from doing his duty, ss, 332, 333, 
Usin^ criminal force towards—, s. 353. 

Criminal breach of trust by—, s. 409. 

Destroying, etr., land-mark fixed by authority of«, s. 434. 

Counterfeiting a property-mark used by—, s. 484. 

Making false marks upon goods to deceive—, s. 487. 

„ use of a false mark to deceive—, s. 488. 

Public Spring or Reservoir— 

Punishment for fouling water of*', s. 277. 

Public Tr.\hquillity— 

Offences against— punishment {or. Chap VIU 
Public Way— 

Rash or negligent driving nr riding on— : punishment for. s. 279 
Endangering or obstnu'ting— puni<^h!nent for 

P(’BI.!r.\TION— 

of obscene hooks, err . |>rohibited. ss, 202, 21)-;, 

Punishments —Chap Ill 

Remission ok Pi'NP'.nMFN'rs 

PURCIf \SE— 

Srr I LI F4; w Pf'Rt'il ksf ok Hth 


Q 

Quarantine— 

Disobodienci* to luh's of— , punishment tor s 271 

Qurk\— 

deiined. s. 13 
Offences against— 

.S>e Stvtf Oi 1 evles 

Question— 

Refusing to answer a—put bv piiblu' sen ant, whf-n an ofience s. 1711. 
Question of Tact— 

Graveness and suddenness- of ppu-ocaiion is— s-,, 300. 352 

R. 

Rape— 

Dehnirion of— and puuishmeni for— 375. 37O 

Rash and Negligent Act— 

in driving or riding s. 2 yg 
in navigating \essel. s. 280 
on public way, s 2S3. 
in dealing w’ith poison, 2S4 
.. .. lire. ^ 2R5. 

explosi\ti substance, s. 28fi, 

„ machinery. 287. 

with rcsperi to pulling down or rep.iiring hnildmg. s, 288 
.. .. animal, s 289. 

Causing death by—. s 304A. 

Endangering life or personal safety of otliers • punishment for—, s. 336. 
See PuBLU: \Va\ 

Reabon to Believe— 
defined, s. 26. 

Recbiving Stolen F’ropbrty— 

How punishable, s. 411, 

in the commission of a dacoity, s. 413. 

Habitualtyi or dealing with stolen property, 413. ^ 


lP.C.*4 .] 
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Public servant framing i»cortect-^to save offender from punishment, s. 2io. 

Forgery of'-, s. 466. 

FfiO{ *lTBK — 

Forging a—of birth, baptism, marriage, or burial, 4 ^, 

RELioroN^ . , 

Offences relating to— : punishment of, Chap, W. 

Religious Assemblv— 

Punishment for disturbing—, s. 296, 

RELiGtous Fkei.isgs— 

Uttering words, etc., with intent to wound—, s. 29t» 

Remission of Punishment— 

Violation of renditions of—, s. 227. 

Refutation— „. . j- 

Forgery for the purpose of harming—, s. 409. 

Re&cu 

of prisoner of State or war, s. 130. 

M person from lawful custody, s. 225 

Rpservoir— 

fouling water of piiblir apnng nr— s. 277. 

Rpsistancf— 

to taking of property by puulir servant 
Srf Proprrtv , I’t'BLir Srbvas’T. 

RftSISTlMO — 

apprehension of himself; pnnibnment for—, s. 224, 

„ „ another; ,, s. 225 

lawful apprehension, s. 225B. 

Restrmnt— 

See WnoNGFUi. Restraint. 

Return^* 

Unlawful—from transportation, s. 220 . 

RtOlNO— 

Rash or negligent—on public way. s. 279. 

RtoriNG— 

Definition of—, s 146. 

Punishment for, S 3 , 147, 14^, 152, 15^7. , , . ^ ^ < 

Liability of person for whose benefit or on whose land—is committed, ss 154, 150. 
Penalty for harbouring or hiring or being hired a** rioters, s 158. 

Punishment for causing a riot by disobt-ying orders of a public servant, e. 188, 

by injury to—, s. 431. 

Roab— ... ... 

Destroyingor injuring a public —. s, 431. 

Sffe Public Road. 

Robbery— 

Definition of—, s. 390. 

Punishment for simple—, s, 392 

„ attempts to commit—, s. 393. 

causing hurt while committing or attempting to commit—. s 394. 
., II —with attempt to cause death or grievous hurt, s. 397. 

„ „ —when armed with deadly weapons, & 39S. 

„ „ beloogjog to ot being associated with a gang for the purpose oi 

committing—, s. 401. 

Spe Dacosty, 


Ro§ms- 
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R(;?bbs<-» 

•Sm CoMt>ANY's Rupbes; Farukhabad Rupee. 

s. 

Safetv— 

Public — , Chap. XIV. 

Sale— 

of obscene books, etc., prohibited, ss. 292, 293# 
of noxious food or drink, s. 273. 

See Drugs ; Food or Drink. 

Sailor— 

Abetment of assault by — on superior onficer, ss. 133, 134. 

„ desertion of, and insubordination by —, ss. 135, 136, 138. 

Sea-mark— 

Exhibiting false s. 281. 

Mischief by destroying, moving, or rendering Icbs Li>>cfiil a —s. 433. 

Seal— 

Making or counterfeiting a — or pObse.ssing counterfeit — with intent to commit 
forgery, ss. 472, 473. 

punishable otherwise, s. 473. 

Section— 

defined, s. 50 

SxDir/ON— 

Words or aoU intended to cause — . punishment for, s. 124A. 

Seduction— 

Kidnapping or abducting woman with view to —, 366. 

Sentence— 

Commutation of —, >s. 54, 55. 

Servant ok the Queen— 
defined, s, 14. 

Servant— 

Property in possession of — is in possession of master s. 27 - 
Th^ by — of master's property, s, 381. 

Criminal breach of trust by —, s. 408, 

Falsification of accounts by . s. 477A. 

See Public Servant. 

Sbk\ ice of Process— 

See Process. 

Service of Summons— 

See Summons. 

Servitude— 

Penal —, ss. 53. 56, 

Several Offences— 

Limit of punishment of —, s. 71. 

Shooting— 

with intent to kill, s. 307, iliustn. {a). 

Causing hurt or grievous hurt by —, ss. 324, 326. 

Ship— 

Rash navigation ot — and conveying passongers for hire in uvertoaded or danger 
ous —, ss. 280. 282. 

See Vessel* 

Slavery— 

Kidnapping or abducting in order to subject to —. s. 367. 

D^ing with persons as slaves, s. 37a 
MaUtiwly dealing in slaves, s. 371. 

Slight Harm— 

Act causing — not an offence, s. 9S< 
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SOLDIEK— 

defined, s. 131, explu. 

Abetment o£ assault by — on superiui officer, ss 133, 134 
Desertion of. and insubordination by —, .ss>. 135. 136, 138. 

False personation of — ; punishment fur —. s. 140. 

Solemn Affirmation— 

substituted by Jaw for an oath is in<']uded in the ttnn " odth," s. 51. 

Solitary Confinement— , 

Rules regardinj; sentence of —, and e\ecLUiun of such sentence, sa, 73, 74, 

Special Law — 

Meaning of term—, s. 41. 

IS not affected by Penal Code. :> .5. 

Sprinu— 

See Rkser^oik. 

Stabbisl.— 

Causing hurt or grievous hurl by instrument at — si«. 324 jJO 
Stamp— 

See Govbrnment Stvmp. 

State Oi-fences— 

What act^ constiiuU* — and punishnieiU ul — Chap. \'l. 

Circulating false report with intent to cause — s, 505. 

State Prisovek— 

Allowing or aiding escape of, or harboiirin^i — . pmiishiuenL tor, ss. 128—130. 
Statement— 

Punishment for refusing lu Mgn s 180. 

See False Siatemevi’. 

StatL'TE 3 & 4 Wm IV., cap. 85 ''. 4;: Ax t jut iht better Ouvet nmeni o,* Jndia)— 
Provisions of — not affc^'ted by Penal Code, s 5. 

Stolen Property— 

Offering or taking gilt to help m restoration ol — wnhoul using means to bring 
offender to justice, ss. 214, 215. 

Definition of —. s. 410, 

Dishonestly receiving, habitually dealing nu and assisting in lonrcalmcnt of— 
punishment for^ ss. 411, 41 j. 413 414 
See CONCE.XLMhNT 

SlL’PfctMNtr DRU(r- 

See Drl'o. 

Suicide— 

Abetment of — ' punishment loi. s*. 305 3c0. 

Attempt to commit . penally fur, s 

Summons— 

Absconding lu avoid serMn: t/l — i;j 
IVeventing service oi —. ». 173 
Disobedience to —. s. 174 
Sec Public Sekxani 


T. 


TfcSl\MENlAR\ DoCLME.Vlii— 

See Will. 

Theft— 

Assault or criminal fon‘e in attempt to comniit — from person, s. 356, 

Definition of —, ss. 378, 380. 

Punishment for —, s. 379. 

p ,, in dwelling-house, etc , s. 380. 

»i Ti by clerk or servant of property in possession of masiar, s. j8i. 

ij M alter preparation for causing death or hurt, s. 38a. 

When — amounts to robbery, s. 390. 

See Clerk ; Servant. 
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Thibves— 

Punishment for belonging to a gang of«^, s. 401. 

Se0 GAifO OF Thikves. 

Threats-* 

Acts done under—when no offence, 

of injur/ to public servant or to induce pcr^un tu refrain from applying to public 
servant, ss. 189, 190. 

or grievous hurt, or death, or of accu'^ation of an offence made to commit 
extortion, ss. 3H5, 387, 389. 

of divine displeasure; inducing a person tu do or omit anything by—, s. 508. 

Sec Injury 

ThUg— 

Definition of—, s. 310, 

Punishment for being a—, s. 311* 

Tooth— 

Fracture or dislocation of—is " grievous hurt, 320, ^ifvenihly. 

Torture— 

in order to extort property, etc., ss. 3J7—329, 
to extort confession, ss, 330, 33r 

Trade— 

Public servant unlawfully engaging in—. #68 

Trade-mark— 

Definition of—, s. 478, 

I'sing false—, s. 480. 

—; punishment lor offcnces|connei'ted with—, ‘,s. 482» 483, 485, 486. 
Trafuckini, in Slinks— 

Punishment for—, s 371 

T RANEPOKTATION— 

one of the punt<«hntcms under Penal Code, s. 53, secutuily. 
for life may be commuted, s. 55. 

European or Amcric^m to be seniented to penal servitude instead of—. s,l56. 
Calculation of fractions of—. s. 57. 

Treatment of offenders sentenced to—until transported, s. 58. 
may be awarded instead of imprisonment, s. 50 

Forfeiture of property in respect of offenders punishable with—, s. 62. 
for life; abetment of mutiny punishable with—, s. 133. 

I giving, etc,, false evidence with intent to procure coiiMction of offence 
punishable with—, s. 195. 

person counterfeiting Queen's coin punishable with—, s. 333. 
murder punishable with—, s. 302, 

culpable homicide not amounting to murder punishable with—, s. 304, 
house-trespass in order to commit olTence punishable with—, s. 450. 
Unlawful return from—, punishment lor. s. J20, 

^VcCkiminat Trespass. 

J'KhSPASS— 

Person commtllmg—in state ol inLoxn.Jltoii; puiiishnient toi. s. ,sia 
Sre Ckimin \ i . Tkespa-'S. 

Trust— 

Sec Criminal Breach oi- Tkusi, 

u. 

Unborn Child — 

See Child. 

Unlawful. As-sembia — 

Definition of—, s. 141. 

Member of—, who is a—, s. 142. 

,, ,, punishment for being a—, ss. I43“"f45' 

Punishment for rioting and—, ss. 147, 148. 

Every member of—guilty of offence committed in proseruiiun of common object, 

^ * 49 - , . 

Hiring, etc., persons to join in—, s. 150, 
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Unlawful Assembly— 

Assaulting a public when suppressing an—^ s« 15a* 

Owner or occupier or agent of land bound to give police notice of—, 154 * 
Harbouring persons hired for—, s. 157. 

Being hired to take part in—, s. 15H. 
when it becomes an affray, ss. 159. 160. 

See Affray ; Rioting, 

Unlawful Compulsor\ Labour— 

See Compulsory Labour. 

Unlawful Return— 

from transportation , piiiiishmcid fur— s ,2^0* 

Unl.wful Trade— 

See Public Servant; Trade. 

Unnatural Offences— 

Punishment for—, s. 377, 

Unsound Mind— 

See Lunatic 

Unstamped Copper— 

is not coin, though used a^i money, s. J30, illu^tn. (/m. 

Unwholesome Drug— 

See Drug. 

Using as Genuine— 

forged or counterfett currenc\-iioLc:> or bank-notes 4S9IL 


V. 

Valuable SEcuRirv — 
defined, s. 30. 

Voluntarily causing bun 01 grievous hurt to esLort—or compel its restoraliou, 
ss. 327, ^:^o, 331 

, wrongful cuutinement to extort—or compel its restoration, 

ss. 347, 348. 

Prorurmg Ihe making. et'\. of—by ehoaling, s- 420 
Forging a—, .s. 467. 

Destroying, etc., a— s, 477 
See Forge Rv. 

V ESSBL— 

defined, s 48, 

Rash or negligent navigation of—, s 280 

Conveying persons for hire in overloaded or unsafe—, s. 282 

Casting away or destroying or attenipting to destro} by lire or explosive substance 
any—, ss. 437-^439 
See Shiv. 

VOLUNTARILV — 

defined, s. 39 

Voluntarily causing Huki — 
defined, s. 321. 

See Hurt. 

Voluntarily causing Grievous Hurt— 
de6ned, s. 322. 

Grievous Hurt 

w. 

Waging War— 

against the (Jueen. and attempt, abetment, preparation for or concealment of de¬ 
sign of—, ss. 121—123. 

M ,, conspiracies ior—, s. 121A. 

Preparation for^, s. 122. 

Concealment of design of—, s. 123. 

against Asiatic Powers in alliance, etc., with the Queen, s. 125. 

Receiving property taken in such—, s. 127. 
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Wandsring Gang ov Thibvcs^ 

Puniithment for belonging to —j b« 4t)i. 

Wak— 

See Wagiho War. 

Warbhouse-kebper— 

Criminal breach of trust hy —in respect to property, s 407. 

Water— 

Pollution of—of spring or reservoir, s. 277. 

Mischief by diverting—, s, 430 

Weights and Measures— 

False and fraudulent ui^e or possession of— punishment for, ss. 264—26O. 

Making or selling false—, s. 267. 

Wharfinger— 

Criminal breach of trust by—in respect to property, s. 407. 

Wife— 

harbouring husband commits no ofFonre, ss. 136, 212, 216 

Sexual intercourse he*tween husband and—. if l.nirr undrr 12. is rape, s 37^ 

Wii r— 

denotes any Icstamentarv document s 31. 
l*orgery of—, 467. 

Kramliilent camvllaiton or destruction ol —^ s, ,^77 
WiTSFSSFS— 

Uefusal of—to bind thcmscl\ps by oath or aflirmalion . 17S 
.. answer on examin.ition, s 171) 

,, ,, sign record nf oxaminatum s iSo. 

Woman— 

defined, s. 10. 

Causing mtsoarriage of—iviib or without consent, .s> 312, 31.; 

Causing death of—by act intendefl to cause miscarriage, i, 314, 

Assaulting or using criminal force to—with intent to uiitrage her modesty, s. ,354. 
Kidnapping or abducting—to compel marriage or her being seduced, s. 306, 

Kiiliclng or talcing away or detaining W'ltb criminal intent :i married—. s, 4fjS 
Word or gesture or act intended to insult modestv of—, s 500. 

Ser AnoocTiON , Aoultery ; R\pf. 

Workman— 

Breach of contract by—, s 492. 

Worship— 

Injuring or defiling place of—, s. 295. 

Disturbing assembly performing retigioiKs—. s. 200. 

Mischief by destroying place of—by lire, s. 436, 

See MtscHiKi' 

Writing— 

expres.sing the terms of a contract is a ‘‘ document,’ s. 29 dlustii. 
containing directions or instructions is a 'document,' s. 20. illiistn. 

Wros'Gfui. Confinement— 

- Definition of—, s, 340. 

Punishment for—, s. 343. 

„ when for 3 or mort‘ days, s. 343. 

.. 10 S .344 

„ .. liberation writ has issiitxU s. 345 

where confinement is secret, s 346.' 

„ „ when it is for purposes of extortion of property, s. 347. 

,, „ „ it rs for purposes of extorting confession, s. 348. 

Assault or criminal force in attempt to commit—, s. 357. 
of person kidnapped or abducted, s. 368. 

See Abduction; Assauit; Ckiminai. Force; Kidnapping. Wrongflu. Res¬ 
traint- 
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WnojiGFut Gaik— 
dclined, t>. 

St'V DlSHONUSTLy 
Wrongfltl Loss— 
defined, s, 23. 

See DishonrstLV. 

Wrongful Rbstrmnt— 

Definition of—, s. 339. 

When—amounts to wrongful confinement, s 340. 

Punishment for—, s. 341. 

Mischief committed after preparation made for causing— s, 440 
Sec Wrongful Confinement. 


Y. 

Vrarw 

defined, s. 49. 
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PREFACE. 


A CHEAP annotated edition of the Indian Evidence A&. 
(I. of 1872), containing only criminal rulings of the several 
High Courts in India, is a desideratum which has long and 
severely been felt by those who have to deal with the criminal 
law. 


To supply this desideratum the present work has been 
compiled, and is specially intended for insertion in the New 
Criminal Court Manual. 

This edition of the Evidence Act contains rulings up to 
December 1900, and is amended up to date of publication. 

It is trusted that, as the costlier works on the Evidence 
Aft are beyond the means of many who have to deal with 
the criminal law, the present work will prove useful to them. 


D. E. CRANENBURGH. 


March 2 q, igoi. 
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Page. 


A. 

Abdallah (Qn.-Emp. v.), I. L, R., 7 All. 

305 

Adu Shikdar v, Qn.-Emp., I. L. R., ii 
Cal. 635 

Adyan Singh 7*. Qn.-Emp., 1 , L. R.. 13 
Cal. 121 

Alimuddin v, Qn.-Emp., 1 . L. R., 23 
Cal. 361 

Ambigara Halagu (Reg. v.), I. L. R., 1 
Mad. 163 ... 

Amir Khan (Qn. v.), 9 E. L, R. 36 ... 
Amrita Govinda (Reg. v ), 10 Bom H. 
C. R. 497 - 

Anunto Chuckerbutty, 22 \V. R. i , 14 
B. L. R. a95n. 

Anuntram Singh (Qn-Emp. v), 1. L. 
R., 5 Cal. 954 

Arumuga (Qn.-Emp. v.), I. L. R., 12 
Mad. 196 ... 

Arumugam (Qn.-Emp. v.), I. L. R.. 20 
Mad. 189 ... 

Ashgar Ali (Qn. Emp. v \ I. L.. R., 2 
All. 260 

Aihootosh Chuckerbutty (Qn.-Emp.7'), 

I.L. R.. 4Cal. 483 ( 0 ... 

Atchayya V, Gangyya, f. L. K., 15 Mad. 
138 


B. 


Babu Lai) (Qn.-Emp. v.), J. L. R., 6 All. 
509 (J») 

Baburam Kansari (Qn.-htnp. v.}, 1 . L. 
R., 19 Cal. 190 {3) 

Badi V. Qn.-Emp., 1 . L. R., 7 Mad. 579 
Daijoo Chowdhry (Qn. v.), 25 43 

Bai Ratan (Reg. v.), 10 Bom. H. C. R. 
166 

Bakhoree Chowbcy (Qn. v.), 5 W. R. 98 
Bala Patel (Qn.-Emp. v.), 1 . L. R., 5 
Bom. 63 

Baldeo (Qn.-Emp. f.), 1 . L. R., 8 All. 


509 

Balvant Peadhakar (Reg. v.), ir Bom. 

H.C. R. 137 ••• 

Becboo (Ref. in the case of Sheikh), 6 


W. K. 92 ... 

Bahari Hadji {In rc), S C. L. R. 238. 
Balat Ali Moonshec (Qn. e.), ig W, R. 
67; loB. L. R. 453 


9 

27 

t54 

89 

34 

9 


Bhairun Singh (Qn.-Emp. v ), I. L. R., 
3 All. 338 ... 

Bhairab Chunder Chuckerbutty (Qn.- 
Emp. v.)j 2 C. W. N. 702 
Bharmappa (Qn.Emp. t.), 1 L. R., 12 
Mad. 123 ... 

Bhikaree (Qn. v.), 15 W R. 63 
Bhowani (Qn.-Emp. v.). 1 . L. R., x All. 
664 

Bhugwan Oosadh (Qn. v.), 4 W. R. 18 
Bhuttun Rujwun (Qn. v.), 12 W. R. 49 
Bipin Biswas (Qn.-l^mp. v), 1 , L. R., 
10 Ca). 970 ... ... 

I Dibhoo Manjee (/« rc), 9 W. R. 16 ... 

Boodhoo (Qn v. Sheikh), 8 VV. R. 38. 
I Budhu Nanku (Reg. v), I. L, R., 1 
I Bom. 475 ... 

; Bunwaree Lall (Qn. tj.), 21 W. R. 53... 
^ Burke (Qn.-Emp. v. T.), 1 . L. R., 6 A 1 I. 
„ . 224 

^ 1 Bussiruddt (Qn. t.), 8 W R. 35 ... 

Q Baxoo (Qn. e. Sheikhj, 21 W. R. 65... 
^ Bykunt N'ath Banerjee (Qn. ®.), 10 W. 

I R. 17 : 3 B. L. R. 3«. ... 

^ 1 Bysagoo Noshyo (Qn. r), 8 W. R. 29. 


c. 


35 


4 1 Chakowri Lall (/« re'), 13 C. L, R. 275. 

' Chandoo Chandalinee tQn. 7.), 24 W. 
R. SS 

t Chandra Nath Sircar (Qn.-Emp. v.), 
I i. L. R., 7 Cal, 65 

^3 , Chidda Khan (On.-Emp. v.), I. L. R., 
I 3 All. 573 ..r 

^3 . Chinna Pavuchi (Qn.-Emp. v.). i. L. 
37 R., 23 Mad. 151 

34 I Chirag Ali (Qn. t?.), 12 \V. R. 5 

Choda Atchenah, 3 Mad. H. C. R. 3x8. 
64 j Chokoo Khan (Qn. r.), 5 W. R. 70 ... 
86 I Chumroan Shah (In re), I. L. R., 3 Cal. 
i 756. 

35 ' Chunder BhuUacharjee (Qn. v.), 24 


84 Chutterdharee Singh (Qn. e.), 5 W. R. 
59 

>9 Coomcr Saheb (Qn.-Emp. n.), 1 , L. R., 
12 Mad. 153 

77 n 

31 

Dabee Pershad (Qn.-Emp. v.), 1 . L. R., 
33 1 6 Cal. 530 ... 


VV. R. 42 


19 

17 


23 

30 


34 

28 

29 


37 

21 

26 


83 

33 

42 

30 

3 * 

81 

28 


87 

83 

76 

38 

82 

26 

28 

3 > 

33 

80 

27 


22 


(j) Refeited to under a. i at p. j. v 3 ) Referred to under s. 114, at jp. 73 - 

(2) Rofcriod to under B8.26,271 at pp. 25^ 27- ( 4 ) Cited again under 5.133, rubng 33,9.83. 
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R. 24 ... ... 30 
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£1 Cal. 580... ... ... 60 j 
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Jur.. N. S., 100 ... ... 80 j 


Pa«i. 

Gopal Latl Seal «. Manlck Lall SeiL L 
L. R., 24 Cal. 288 95 

Gopee Nath Kullu (Qn. v.), 13 W. R. 

C >9 ••• •>. ap 

Grees Chunder Banerjee (Qn.-Empt v.}, 

I L. R., 10 Cal 1024 ... ,,, 44 
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II All. 79 ... ... ... 85 

H 

Htnmanta lR**g, v.), I, L. R., 1 Bom, 
o 0 ... ... ... 44 

lUn Knsto Buswas (Emp. t.), 5 C. L. 

R 209 ... ... ... 31 

H>iri Lak'^hnian (Qn.-Emp. v.), 1 . L. R., 
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Hiitm {/n re), 12 C. L. R. 86 (4) ... 53 
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L R., 10 Cal, 140 ... ... 53 


Elahi Bux (Qn. o.). 5 W. R. 80; B. L. 
R., Sup. Vol. 459 


F. 

Fakir Mahomed Sheikh (Qn.-Emp r 
10,11 

Fattechand Vestachand (Reg. 5 
Bom. H.C. R. 85 

Framji Bhicaji v. Mohansmg Dhan- 
sing, 1 . L, R., 18 Bom. 363 


I 

) Im-^Tn va’ari Baban (Reg. e,). 3 Bom. 

; H. C. R 57 ... ... Si 

^ Ishn .Singn iCJn -Emp. v.), I. L. R., 8 
! All 67^ i7) ... ... 4a 
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I 14 W. R 53 ... 96 
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78 


J- 


G j Jacob (Qn.'Emp. u. A. M.), 1 . L. R., lO 

j Cal in - ... ... 42 
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444 ■•• - 15 1 All aju r,) ig W. R. 57 33 

Ganu Bapu (Reg. r.), 2 Bom. H- C, R, , ClMiuJra Mali (Qn..Ennp. v), I. 

398 •■• ... 25 I I.. R., 22 Cal. 50 (d) ... ... 20 

Ganu bin Dharoji (Reg. o.), 6 Bom. H. ; Jagrup (Qn, Emp. e.), I. L. R., 7 All. 
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Ganu Sonba (Qn.-Emp r ), f. L. R., 12 1 Jai i\'ara>an Rai v. Qn.-Emp.1 1 . L< R. 
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R» 344 ••• ... ... 30 ! 62 ... 69 
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All-528 ... ... ... 84 ! bom. 363 (9) ... ... 34 
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*71 (d) ... ... So j Bom. 596 ... 93 
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(A) Ref« rred to under s. 30^ at p. 38. 
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R., 6 Bom. 124 
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L L. R., 23 Mad. 401 ... 38, 73 
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^CT NTO. I. OF IST'S.* 

THE INDIAN EVIDENCE ACT, 1872. 

Received the G.-O.’s assent on the 15TH Maech 1872. 

Whereas 11 is expedient to consultdatc, define, and amend the Law of £vl- 
Prumble. dericc ; It is hereby enacted as follows:— 


PAR']' L—RELEVANCY OF FACTS. 


Chapter I.— Preliminary. 


Short title. 


1 . This Act may be called **Tlie Indian Evi¬ 
dence Aer, 1872 : '* 


It extends to the whole of British ImPa, and applies to a!! judicial proceedings 
111 or hef- in- any Court, including Coiirts-mariial, t 
‘ not to aliklavitst presented to any Court or officer, 


* For the Statement of i »nd Reason^., see Gazette jf India, ift68, p. 1574; for 

the Draft or Prelim^riary Report uf ti Select t'umrnittee, d ited March 1871, see 
1871, Pt, , p 27J. .ind for i.i'- S«'>’ oul I Report of the Select Committee, dated the 30th 
January 1S72, see 1S7J l*t V , p , fur Diseu^slons in Council, see 1868, 

ouppiement, pp. ^060 and 1200 . i^yr. Extra Siipplement, p 43, and Supplement, 

p, 1643, and iStti. 1872. pp 13O and 230 

Act 1 , of 1872 has been declared in force in Upper Burma generally ('except the Shan 
States) by the Upper Burma Laivs Act ‘XX. of iS66},s 6 : in the Hill Oastrict of Aralran, 
by the Arakan Hill District Regulation (IX. of 1874). s. 3 ; in British Balnchistan, 

by the British Baluchistan Krgulicion (I of 1S90L s 3, in the SanthAl Parganas, 

by the Santhal Parganas SotTlermuit iM.^gulation Ull of 1872), as amended by the Santh^t 
Parganas La^i's Regulation Ull. of iSSo . s 6 , in Angul and the Rhondtnals, by the An- 
gu! District Regulation U of s 3 , in the Kachin Hill-trarts, as regards Hill-tribes, 

by the Kachin Htli District Regulation U. of s 3, and in the Chin Hills, as regairds 

Hiil-tribes, by the Chin Hills Regulation .V of 18901, s. 3 ; also, by flotification under s 
3 (a; of the Scheduled Districts Act (XIof 18741, in the following Scheduled Districts, 
namely : The Districts of Ila7,irib.igli. 1 ohardaga,and Manbhum, and Pargana Dhijbhum, 
and the Kolh^n m the District of Singbhum (see Gazette of India, 1881. Pt 1 , p. 504); 
and in the North-\Ve«>tern Provinces I'ar.'ii (see 1876. Pt. I., p, 505). The District 
of Lohirdaga included ,ti this time the present District of Palamau, which was separated 
in i8g4< 


So much of this A^t .is re) ite<> to the General Clauses Act ( 1 . of 186S) was repealed by 
the Grenerol Clauses Art iX. of 1S97) 

t But see the Army Act 144 and 45 Viet . r 58;, s. 127, which is as follows 

A Court-marcial under thus Act sliatl not, as respecth the conduct of its proceedingSi 
or the reception or rejection of evidence, or as respects any other matter or 
thing whatsoever be s^ibjrct to the provisions uf the Indian Evidence Act, 187a, 
or to any Act, law, or ordinance ot any Legislature whatsoever, other than the 
Parliament of the I'ruted Kingdom " 

Act I. of 1872 Is ^subject to S'.ich mollifications as the Governor-General in Connell 
may direct) applicable to all protvedings before Indian Marine Courts.*—See the Indian 
Marine Act iXIV. of 1887), 5 68. 

} The Civil Procedure Code regulates matters to which affidavits are confined,—See 
Act XIV* of 1882, ss. 194 to 197, and s. 047 ; also the Code of Criminal Procedure 
(A«t V. of 1898), ■. SJ9. 


Xt.-*. 
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3l. 9,3, nor to proceodings before an arbitrator; and it shall come into force on the Snt 
Commeaciment of Act da^ of September 1872. 


Rtding, 

It may be that, as observed by Mr. Norton 
\b his preface (Law of Evidence, 8th £di< 
tion), the framer of the A£t over-estimated 
what had been done, when he claimed to 
have reproduced, within the compass of hi^ 

167 sections, the whole of Taylor's Work 
that was applicable to India, and there can 
be DO doubt that cases must arise for which 
ao positive solution can be found in the Aft 
itaelf, and in such cases we; shall probably 


be Justified, and shall always be safe, in 
adopting English rules, in so far as they 
follow, or are in accord with, the general 
tenor of the A6t. But in respect of matters 
expressly provided for in the we must, 
so to say, start from tne Act, and not deal 
with it as a mere modification of the Law of 
Evidence prevailing inEngland.— Per Jack- 
son, J , in Empress v. Ashootosh Chuck- 
BRBUTTY, 1 . L. R,, 4 Cal 483. 


Repeal of enactments. 


2 - On and from that day the following laws shall 
be repealed:— 

(/) all rules of evidence not contained in any Statute, Act, or Regulation 
in force in any part of British India; 

(2) all such rules, laws, and regulations as have acquired the force of law 
under the twenty-fifth section of '* The Indian Councils Act, 
in so far as they relate to any matter herein provided for; and 

(j) the enactments mentioned in the schedule hereto, to the extent speci¬ 
fied in the third column of the said schedule. 


But nothing her^n contained shall be deemed to affect any provision of any 
Statute, Act, or Reg;ulation in force in any part of British India, and not hereby 
expressly repealed. 


8 . In this Act, the following words and expressions are used in the following 

, ^ ^ , senses, unless a contrary inieniion appears from the 

Interpretation-clause. ^ 


context:— 


“Court'' includes all Judgesf and Magistrates.^; and all persons, except 
Court.” arbitrators, legally authorized to take evidence. 

"Fact.” “ Fact " means and includes— 

(/) anything, state of things, or relation of things, capable of being perceived 
the senses; 

(2) any mental condition of which any person is conscious. 


Illustrations. 

(a.) That there are certain objects arranged in a certain order in a certain place is a 

fact, 

(&.) That a mas heard or saw something is a fact. 

(r.) That a man said certain words is a fact, 

(<f.) That a man holds a certain opinion, has a certain intention, acts in good faith or 
fraadnlently, or uses a particular word in a particular sense, or Is or was, at a specified 
time, conscious of a particular sensation, is a fact, 

(e.) That a man has a certain reputation is a fact. 


* 94 and 25 Viet., c, 67. 

t Cf. the Code o 5 f Civil Procednre (Act XIV. of 1882), s. 2, the Indian Penal Code 
(Act XLV. of i8do), s, 19, and " District Judge," the General Clauses Act (X. of 1897), 
a. 3 1 ^ 5 )- 

X C/. the Genera] Clauses Act (X. of 1897), s. 3 {?i), and the Code of Criminal 
ptdure (Act V. of 1898), s.23i(2). 
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Qae fact is said to be relevant to another when die one is connected with the' 
„ other in any of the ways referred to in the provisions 

. * of this Act relating to the relevancy of facts. 

The expression “ facts in issue " means and includes— 

any fact from which, either by itself or in connection with other facts, the 
** 9 Ai*tL' ’ existence, non-existence, nature, or extent of any right, 

ID issue. liability, or disability, asserted or denied in any suit 

or proceeding, necessarily follows. 

Explanation, —Whenever, under tlie provisions of the law for the time being 
in force relating to Civil Procedure * any Court records an issue of fact, the 
fact to be asserted or denied in the answer to sucii issue is a fact in issue.f 


lllustraiiims, 

A is accused of the murder of B. 

At bis trial the following facts may be in issue:— 
that A caused B's death ; 
that A intended to cause B's death; 

that A had received grave and sudden provocation from B ; 

that A, at the time of doing the act which caused B’s deaths was, by reason of un- 
soundness of mind, incapable of knowing its nature. 


“ Document" f means any matter expressed or described upon any sub- 
Document” Stance by means of letters, figures, or marks, or by 

ocumen . more tlian one uf those means, intended to be used, or 

which may be used, for the purpose of recording that matter. 


A writing f is a document: 

Words printed, lithographed, or photographed, are documents ; 

A map or plan is a document - 

An inscription on a metal plate or stone is a document - 
A caricature is a document. 

“Evidence.” “ Evidence ” means and includes— 


(/) all statements which the Court permits or requires to be made before it 
by witnesses in relation to matters of fact under enquiry : 

such statements are called oral evidence ; 

(a) all documents produced for the inspecliun of the Court : 
such documents are called documentary evidence. 

A-5art is said to be proved when, after considering the matters before it, the 
“ Proved ” C ourt either believes it to exist, or considers its exis- 

“ tence so probable that a prudent man ought, under the 

circumstances of tlie particular case, to act upon the supposition that u exists. 


• See now the Code of Civil Procedure (Act XIV. of i88a). 

f With reference to the Settlement of Issues, see the Code of Civil Procedure (Act 
XIV. of 1882), Ch. XJ., ss. 146-151. 

XC/. 9 . 2g of the Indian Pen^ Code (Act XLV. of j 86 o ) and s. 3 {16} of the General 
Clauses Aet (X. of 1897). 

i Cf, definition of written, ’’ s. 2, Act XIV. of 188a, and ** writing, s, 3 {5^), the 
Qeaml Clauses Act (X. of 1897). 

Sec also “ write, a. 4 (7) of the laventlons and Darigna Act (V. of 1B88). 
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CH. nv-’RELEVANCT OF FACTS. 

A fact is said to be disproved wlien, after considenpg the mstten beion it, 
the Court either heljovos liiat it docs not existj Or con* 
Disproved.'* siders its non-existeuce so probabie that a prudoat 

man ought, under the circumstances of the particular case, to act upon the tuppo- 
Bition that it does not exist. 

A tact i.s said not to be proved when it is oeidier 
« Not proved.” proved nor disproved. 


1. A Sub-Registrar U a public officer, , fore not necesaary for a proaecotioa for 
his proceedings are judicial proceedings j torgtry m respect of a forged dOcameiit 
Within the meaning of s. 228 of thr Fcnai ' pif>en:e'l for ngisuanon in hia office. The 
C(^e, and bis Court is a Court mihin the j luling m /n rf Venkata<haJ^(i. L. R-, lO 
meaning of that word ir the Kvidenct* Ah 
in cases under s 228 of the Penal Cone the 
Court 111 which the offence is comroitied is 
to try the offence, but the procedure iS tu be 
restricted bj the proviMi n> of rb. uf the 
Code. Where, in a rase under s. 238 . the 
Sub-Registrar, before whom the offence ws'i 
coBimiUed, did not proceed under a 435 
or 436. tt was held that a Magi^^trate had 
no jurisdiction.—I n THB M.atth^ ok Sak 
DHARGB L.all. 22 W. R. 10 ; 13 B- L, R 
Ap. io. ^Kemp and Birch, JJ. April 28. 

1874-] 

2. A Sub-Registrar acting under -i, 34 f,r 
the Registration Act, 1877, ib noi a “ Cour^ 
within the meaning of s 195 of th« Code 
of Criminal Procedure—QuKtN-EMPHi-ss 
f. SUBBA, 1 . L. R.. 11 Mad 3 LTuiftr. 

C.]., and Hutchins J Aug r2, ib^4 _ 

3. A Sub-Regisirar untitr ihf* Kegi^tia 

tion Act (111 ot i<^77) is noi a .,i.d 

therefore not a ' Court' within the inean.i.g 
of S. 195 ot the Code u( Crimincd I'ro eU^re 
(Act X. of 1882). Hib sanction tncft< 


.Mad 154) di«>ented from. The Word 'for- 
y t'- ii.srd AS 9 general Icrcn in a. 463 of 
the jn ii.in Prnal Codr (Art XLV, of j86bj; 
and thrtr ^f^i-'ion ]» inferred to in a compro- 
i.en-iir sc-nsr in i,. 195 of the Crunioal Pro- 
> t-duir' Cudi- fArt X. of 1883} so as to 
rrt.iMAct- aM specirn of forgery, atul thus 
inv iji'iet a ra r jfrtlling under s. 467 of the 
in/ lan PerM! CckIc. The definition of 
' C’suirt ' yivrri in fhe Evidence Act (f. of 
1 *^721 ifiimv-d tmly for the purposM of the 
A.'r a lid -^houid noi hr eaCendod bo- 
iss M'ope. Distinction be- 

ewevn iiir/and .in ariminisfraiiwt in- 

; y iW.ted Out,—Qt^KBN-KMVBXSB ». 

j 'J t i.j\ I 1 K .4 Hon»- 36. l^Weat and 
Birawui.d, JJ July 14, 1887.^ 


4 A XigisTrar ariing under RegUUatloo 
Am "a-;: Ok a Court (or the porpOtos 
-It tht Cnn'.M<. 4 i I'focrriuie Codo,». 195,—Al- 

i L. R. 15 Jdad. 13$. 

11 i.iui s (■ j , and M'tttusamt Ayyar, Par- 
k< J .in. S^'pli.ird, ]J jan. 33 , Oct. 13, 
J.-t. . 

4. Wlienever it i.s pruv.dtNl oy Ai i iria* t.'*?* <! jut' uiav prcBumc ft ( 2 ct« 
"May presume." c 1.' r rt:j,:ar 1 -ui 1, proveti^ un{l^ and 

until K IS ilispr f\. 1, or jjiav call for pnx)l of it 

Whenever .t is directed I,^ d.i.s Act ti,ti... Ciirt ,ia 5 i presume . /aci. it 

"Shall presume." regard sin h I.U ( iU jjnm:d, uuli^ss and until it is 

disproved. 

When one fact is declared by ih's Act o,- u.,:u Ivis.v,* j.rwf ot an«J«T, the 
"Conclusive pruof." C.oun siiall, on pn^^f of tiic imr facl. roifard thcochuf 

for the purpose of disproving to be «im» 


ChaPTW II.— Of THK Rki KVANV y OF Kac 


'n, 

Evidence olllKJexiWMCeorBOO- 

facts in issue ^nd <f»Ue. anclol SUClloUwrlMW 

l>creinaficr rtedared to be relewit. «ad Of «0 



CB. Ui-itEtxrAscr or rAcrs, % 

'niit •ecticHi tdiall not enable any penon to give ei^deoce erf s, g, 
a fact uniicb he is distmtitled to prove by any provision of the law for the *b"" 
being in force relating to Civil Procedure. * 


lUwttfaHons, 

(«•) A U tried lor the murder of B br beatiue him with a chib with the intastioa of 
raaatftf Us daUh. 

At A'striaJ tbs folloviogfactssre in Ism 
A'f beatlsg: B with the ctab \ 

A*s esasiof B*s dssth by lucb baatinf; 

A's intoatioii to cause B's death 

(t.) A suitor does aot brtnip with him, and have in readiness for production at the 
first hearint: of the case, a boad on which he relics. This section does not enable him to 
produce the bond or prove lU contents at a subsea cent stage of the proceedings, otberwiso 
than in accordance with the cooditions prescribeo hy the Code of Civil Procedure.* 


Au/in^r. 

1. The sutement of a witness for the , 1877 and 1878 was not admissible against 

defence, that a witness for chr prosecution hun undtr ss. 5 to 13 of the Evidence Act. 
waa at a particular place at a particular f/tld f*fr Garth C.J. (Maclean, J, concur- 
time. and consequenliy could not then have nng) : The evidence was not admissible aa- 
been at another place where the latter , ders 14 Per Garth, C.J. : S. 14 applies to 
states he wa^, and saw the accused pcTHor*^, rases where a particular act is more or less 
is properly admissible in evidcDcr, even criminal or culpable according to the state 
though the witness for the prosecution rriay ' of mind or feeling of the person who does 
not himself have been cross-cxamintd on 11, not to cases where the question of gaiH 
the point (ss St t It iS!}> dlu&. (f), of A^t 1. or innorenre depends upon actual facta, and 
of ifiyal. Where such a statement, alter not upon the slate of a mao s mind or feel- 
bdag» dmitted. was withheld from the jury, mg, /^er Mitter, J. : If toe receipt Ol the 
the High Court ordered a new trial.— Ktu iMegai gratihcations mentioned in the charge 
0. Saxhasam Mukuni^ji, 11 Bom. H. C. ^ bi* considered proved by other evidence, and 
R. t60, West and Nanabhat Haridas, J l ' if it were nece.ssary to ascertain whether the 
Sep. a. 1874.3 accused received (hem as a motive lor show- 

2. The arcus**d was charged with having mg favour in the exerc^seof his official funr- 

received illegal gratihrattons from C. and , the alleged transactions of 1877 and 

Co* OR three specific occasions in 1876. in ' 1878 would be relevant under s. 14, net they 
1876, 1877, and 1878. C. and Co. were do- > would not be relevant to estabiisb the fact 
log business av commis^riat contractors, of payments in 1876-^ Empriss «. M. ]. 
and the accused was the manager ot cnc V\Arooar .Moudki.liar. i. L R..6CUI.655; 
eommUearist office. hM that evidence of . HC L. R. iqy. ,Garth,C.j.. and Mitter ai^ 
similar but unconnected insiaocrs ol rereivT . Macinsn. }}. (an. 220110 Feb. p. i8$i«] 
tag Illegal gratifications from C.and Co. in 

OL Facts wiiich, tiiough not m issue, are so connected with a fact in issue as 

IWWy o( tacu formlB* ^ transaction, aw releriat. 

part of same transauion. wLctiicr Uioy occurrt'o at the same time and place» or 

at different times and places. 

IliustratiffHS 

(«•> A is accused of the murder of B by beating him Whatever was aasd or done by 
A or B or by the b^faodcra at the beating, or so moitly before or altar it as tolotm part 
id Ibetnuiaaction, is a relevant fact* 

(A.) A is arcused of waging war against the Queen by taking part in an arm^ insar* 
vocti^ in which property is destroyed, troops Arc alucked. and gaols are broken optiu 
The occurrence of these facts is relevant, as forming part of the general transaction, though 
A may not have been present at all theni. 

__ .. ^^^ ^ ^ 
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i CH. IL—RELEVANCr OF FACTS. 

(c.) A mes B for a libel contained in a letter lorminif part of a cone^popdeoee. Let* 
ten beirween the parties relating to the subject out of which the libel arosoi and forming 
part of the correspondence in which it is contained, are relerant facta, though they do not 
OQotain the libel itself. 

(d.) The question is, whether certain goods ordered from B were dellrered to A, 
The goods were delivered to several intermMiate persons successively. Each delivaiy is 
a rewmt fact 


Rmling. 


The only evidence against a prisoner 
charged with having voluntarily caused 
grievous hurt was a statement made in the 
presence of the prisoner by the person in¬ 
jured to a third person, immediately after 
the commission of the ofiencc. The pri¬ 
soner did not, when the statement was made, 


deny that she had done the act complained 
of. Held that the evidence was admissible 
under s. 6 and s. 8, illus. (g), of the Evidence 
Act.— In thb Mattbr op Sitkat Dhobni, 
1 . L. R., 10 Cal. 30a. [Mitter and Field, jj. 
Jan. 34, 2884.] 


7 - Facts which are the occasion, cause, or effect, immediate or otherwise, of 
Facts which are occasion, relevant facts or facts in issue, or which constitute the 
^nw, or effect of facts in state of things under which they happened, or which 

afiorded an opportunity for their occurrence or trans¬ 
action, are relevant. 


/lluslrations, 

(a.) The question is, whether A robbed B, 

The facts that, shortly before the robbery, B went to a fair with money in his posses¬ 
sion, and that he showed it, or mentioned the fact that he had it, to' third persons, are re¬ 
levant. 

(&.) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the murder 
was committed, are relevant facts. 

(c.) The question is, whether A poisoned B. 

The state of B's health before the symptoms ascribed to poison, and habits of B known 
to A, which afforded an opportunity for the administration of poison, are relevant facts. 

Motive, preparation, and 8 . Any fact is relevant which shows or consti- 
previous or sukequeot cod' tutes a motive or preparation for any fact in issue or 
relevant fact. 

Hie conduct of any party, or of any agent to any party, to any suit or pro¬ 
ceeding, in reference to such suU or proce^ing, or in reference to any fact in issue 
ther«n, or relevant thereto, and the conduct of any person, an offence against 
whom is the subject of any proceeding, is relevant, if such conduct influences, or 
is influenced by, any fact in issue or relevant fact, and whether it was previous 
or subsequent thereto. 

Explanaiian /.—^The word conduct ” in this section does not include state¬ 
ments, unless those statements accompany and explain acts other than state¬ 
ments ; but this explanation is not to affect the relevancy of statements under any 
other section of this Act. 

Explanaiion 2 ,—When the conduct of any person is relevant, any statement 
made to him or in his presence and hearing, which affects such conduct, is rele¬ 
vant. 

illustrations. 

(a) A is tried for the murder of B * 

The facts that A murdered C, that B knew that A had murdered C, and that B had 
tried to eatoit meaey from A by tbraateoing to ssake his knowlsdge publk| are rslevuit. 
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(h) A MM B upon a bond for the pnjment of money* B doaiM tho nmUi^ of the & ft 
bondi 

The fact that, at the time when the bond waa alleged to be made, B nqnlred money 
for a paiticular purpose, is relevant. 

(r.) A is tried for the murder of B by poison: 

The fact that, before the death of B, A procured poison similar to that which was 
administered to B, is relevant. 

(d.) The question is, whether a certain document is the will of A : 

The facts that, not long before the date of the alleged will, A made inquiry into 
matters to which the provisions of the alleged will relate, that he consulted vakils in re* 
ference to making the will, and that he caused drafts of other wills to be prepared, of 
which he did not approve, are relevant. 

(s*) A is accused of a crime : 

The facts that, either before, or at the time of, or after, the alleged crime, A provided 
evidence which would tend to give to the facts of the case an appearance favourable to 
himself, or that he destroyed or concealed evidence, or prevented the presence, or procured 
the absence, of persons who might have been witnesses, or suborned persons to give false 
evidence respecting it, are relevant. 

(/.) The question is, whether A robbed B: 

The facts that, after B was robbed, C said in A's presence, '*The police are coming 
to look for the mao who robbed B/* and that immediately afterwards A rao away, are 
relevant. 

(g.) The question is, whether A owes B rupees lo.OOO ; 

The facts that A asked C to lend him money, Hnd that D said to C in A's presence 
and hearing, " 1 advise yon not to trust A, for he owes B 10,000 rupees," and that A went 
away withoftt making any answer, are relevant facts. 

(A.) The question is, whether A committed a crime : 

The facts that A absconded after receiving a letter warning him that inquiry was being 
made for the criminal, and the contents of the letter, are relevant. 

(f.) A is accused of a crime : 

The facts that, after the commission of the alleged crime, he absconded, or was in 
possession of property or the proceeds of property acquired by the crime, or attempted 
to conceal things which were or might have b^n used in committing it, are relevant. 

(/) The question is, whether A was ravished : 

The facts that, shortly after the alleged rape, she made a complaint relating to the 
crime, the circumstances under which, and the terms in which, the complaint was madCf 
are relevant. 

The fact that, without making a complaint, she said that she had been ravished, is 
not relevant as conduct under this section, though it may be relevant— 

•as a^yihg declaration under section 3a, clause (r), or 

ns corroborative evidence under section 157. 

(A.) The question is, whether A was robbed : 

The fact that, soon after the alleged robbery, he made a complaint relating to 
tbe offence, the circumstances under which, and the terms in which, the complaint was 
made, are relevant. 

The fact that he said he had been robbed, without making any complaint, is not re* 
levant as conduct under this section, though it may be relevant— 

as a dying declaration under section 32, clause (/), or 

at covroborfitive evidence under iktetion 



8 


CA I/^JUSLMVA/fCr OF FACTS. 




KmingM* 


X. A prisoner was indicted for theft and 
dishonestly receiving stolen property. The 
prosecator, while travelling by train to 
Calcutta, discovered the loss of the proper- 
ty, and reported his loss to a railway police- 
inspector at the first station at which the 
train stopped after he became aware of the 
thefti prisoner not then being present. This 
statement was tendered in evidence, and 
admitted under s. ill. (i), of the Evidence 
Act. Evidence was also tendered of a state¬ 
ment made by the prisoner to the constable 
who arrested him, to the effect that some of 
the property had been given him by his sis¬ 
ter, ana that he had bought the rest, and 
this'was admitted; the Court remarking 
then that there was a distinction in the 
Evidence Act between ''admission'" and 
"confession."— Qukrn v. Macdonald, io 
B. L. R. Ap. 2, [_rhear, J. Dec. x *872.] 

2. The only evidence against a prisoner 
chained with having voluntarily caused 
grievous hurt was a statement made in the 
presence of the prisoner by the person in¬ 
jured to a third person immediately after 
the commission of the offence The pri¬ 
soner did not, when the statement was 
made, deny that she had done the act com¬ 
plaint d of. N0ld that the evidence was 
admissible under s. 6 and s. 8, ill. (g), of the 
Evidence Act.— In thb Matter ok Surat 
Dhobne, 1 . L. R„ 10 Cal. 302. [Mitterand 
Field, JJ. Jan. 24, 1884.] 

3. The accused was charged, under s. 
411 of the Indian Penal Code, with disho¬ 
nestly receiving !»tuirn prooerty. In the 
course of the police-investigation the ac¬ 
cused was ask^ by the police where the , 
property was. He replied that he had kept 
it, and would show. He said he had buried 
the property in the fields He then took j 
the police to the ^pot where the property 
was concealed, and with hi.^ own hands dis¬ 
interred the earthen pot in which the pro- 
petty was kept. He made a second state¬ 
ment when pointing out the spot to the 
effect that he had buried the property there. 
It was contended that tho>e statements were 
inadmissible, having been made when the 
accused was m custody of the police. Held 
—(1) That the above statements were clear¬ 
ly in the nature of a confession, as they 
suggested the inference that the prisoner 
committed the crime, and, even if not in¬ 
tended by the accused as a confession of i 
guilt, they were an admission of a crimi- 1 
nating circumstance, and would form a 
very important part of the evidence against 
the accused, as showing that he had not 
come by the property honestly, and there¬ 
fore properly within the rule of exclusion 
tn regard to confessions made by a person 
IB custody of tbe police. (2) That oeither 


of tbe above statements was admtosible in 
evidence under explanation 1 of s. 8 of the 
Evidence Act ( 1 . of 187a) as evUenct of 
the conduct of the acro^. 5 . 8, so far as 
it admits a statement as included in tbe 
word *' conduct/' must be read in connection 
with ss. 35 and a 6 , and cannot admit a 
statement as evidence which would be shat 
out by those sections. (3) That tbe ac¬ 
cused's statement, that he had buried Che 
property in the fields, was admissible in 
evidence under s. 27 of the Evidence Act, 
as it .set tbe police in motion, and led to the 
discovery of the property. A atatement is 
equally admissible under a. a7i whether the 
statement is made in such detail as to ena¬ 
ble the police to discover the property them¬ 
selves, or whether it be of such a nature as 
to require the assistance of the accused in 
discovering the exact spot where the pro¬ 
perty is concealed.— Qubbn-Eupbssb v» 
Nana, I. L. R.. 14 Bom 260. [Sargent, C.J., 
and Bayley, Scott, Jardine, and Parsons, 
JJ. Sep. ID, 1889.] 

4 In a trial upon a charge of murder, it 
appeared that the deceased, shortly before 
her death, was questioned by various per¬ 
sons as to the circumstances in which the 
injuries had been infiicted on her, and that 
she was at that time unable 10 speak, but 
was conscious and able to make signs. 
Evidence was offered by the prosecution, 
and admitted by the Sessions Judge, to 
prove the questions put to the deceased, 
and the signs made by her in answer to 
such questions. Held by the Full Bench 
(Mahmood, j., dissenting) that the ques¬ 
tions and the signs taken together might 
properly be regarded as "verbal state¬ 
ments" made by a person a.s to the cause 
of her death within the meaning of 32 o( 
the Evidence Act, and were, therefore, ad¬ 
missible in evidence under that section. 
Per Straight, J , that statements by the 
witnesses as to their impressions rf what 
the bigns meant were inadmiasible, and 
should be eliminated; but that, assuming 
that the questions pul to the deceased were 
responded to by her in such a manner as 
to leave no doubt in the mind of Che Court 
as to her meaning, it was not strainiagthe 
construction to hold that the circumstances 
were covered by s 32. Per Mahmood, J., 
that the expression " verbal slatecnents" in 
s. 32 should be confined to statements made 
by means of a word or words, and that tbe 
signs made by the deceased, not being ver¬ 
bal statements in this sense, were not ad¬ 
missible in evidence under that section, 
Per Petheram, C.]., that the aigns could not 
be proved ss " conduct" within the mean¬ 
ing of 9 .8 of the Evidence Act, inasmuch aa^ 
taken alone, and without rdmnee to the 
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J ^ , 

qo^stioBs leading to themi there was no- in a 8» does not mean only each ooadnct aa 
thing to conoeet then with the cause of is directly and innediately influenced by a 
deatn, and so to make them relevant; while fact in issue or relevant fact; that the signs 
tbe qneetiooe could not be proved either made by deceased were the conduct of a 
Boder expl. a of s. 8^ or under s» 9, inasmuch person, sn offence against whom was tho 
as the condition precedent to their admissi- subject of any proceeding/’ and were rele- 
bitity under either of these provisions was vant as such under s, 8; and that the ques- 
the relevancy of the conduct which they tioos put to her were admissible in evidence 
Were alleged to affect, or of tbe facts which either under expi. a of the same section, or 
they were intended to explain. The *' con- under s. 9, by way of an explanation of the 
duct'* made relevant by 9 . 8 is conduct meaning of the sign8.-^EupaxB8 v. Abdul- 
whlch is directly and immediately influenc- L^H, U L. R., 7 All. 385. [Petheiam, C.]., 
ed by a fact in issue or relevant fact; and and Straight, Oldfield, Brodhurst, and Mah- 
it cms not include actions resulting from mood, JJ. Feb. 27, 1885.] 
some intermediate cause, such as questions See also SmprRst v. If. y, Vyapooty Jfso-’ 
or suggestions by other persons. Per Mah- deliar ^ 1. L. R., 6 Cal 655; 8 C. L R, 197, 
mood, J , that the word conduct/* as used under s. 5, ruling a, p. $. 

0. Facts necessary to explain or introduce a fact in issue or relevant fact, or 
Facts necessary to explam which support or rebut an inference suggested by a 
or introduce relevant facts. fact in issue Or relevant fact, or which established the 
identity of any thing or person whose identity is relevant, or fix the time or place 
at which any fact in issue or relevant fact happened, or which show the relation 
of parties by whom any such fact was transacted, are relevant, in so far as they 
are necessary for that purpose. 

lUutiralunis. 

(a.) Tbe question is^ whether a given document is the will of A: 

The state of A's property and of his family at the date of the alleged will may be 
relevant facta. 

(d.) A sues B fora libel imputing disgraceful conduct 10 A ; B adirms that the matter 
allegi^ to be libellous is true; 

The position and relations of tbe parties at the time when the libel was published 
may be relevant facts as introductory to the facts in issue. 

The paiticuUrs of a dispute between A and B about a matter unconnected with the 
alleged libel are Irrevelant, though the fact that there was a dispute may be relevant if it 
affected the relations between A and B. 

(r.) A is accDsed of^ crime: 

The fart that, soon after the commission of the crime. A absconded from his house. 

' is re)evan^ under section 8, as conduct subsequent to, and affected by, facts in issue. 

The fact that, at the time when he left home, he had sudden and urgent business at 
tbe place to which he went, is relevant, as tending to explain the fact that he left home 
suddenly. 

TbiTdetaib of tbe business on which he left are not relevant, except in so far as they 
ate necessary to show that the business was sudden and urgent. 

(d.) A sues B for inducing C to break a contract of service made by him with A. Cr 
OB leaving A's service, says to A, “ I am leaving you because B has made me a better 
offer:'* This statement is a relevant fact as explanatory of C's conduct, which is reievamt 
as a fact in issue. 

(e.) A, accused of theft, is seen to give the stolen property to B, who is seen to give 
Uto A's wife. B says, as he delivers it, A says you are to hide this;" B*s statemoat 
la relevant as explanatory of a fact which is part of the transaction. 

(y.) A Is tried for a riot, and is proved to have marched at the head of a mob t 
' cries of the mob are relevant as explanatory of the nature of the tranaaettoa. 
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CH. a-^RELEVAhCY OF FACTS. 




" gtUing^ 


F W9M charged with having forged a do¬ 
cument purporting to have been executed by 
N, and with falseiy personating N, When 
the document was presented, a witness was 
to prove the identity of the thumb* 
maafc of the person, who alleged that he was 
the executant of the document, taken at the j 
Registration Office with an admitted thumb-' 


mark o! the accused F. HM that, though 
a comparison of thumb-mark ta admlMihla 
in law, it can be made only by the Court j oo 
evidence as to the identity of thumb-marks 
can be given by a witneta.-—Q ucbn-Bii- 
PKBss V Fakir MahombdShbikHi i C W« 
^’33* [O'Kinealy and Banerjee, JJ. July 
15,1896.] 


10- Wiiera there is reasonable ground to believe diat two or more perKRis 
Things said or done by ^tave conspired together to commit an offence, or an 
conspirator in reference to actionable wrong, any thing said, done, or written by 
common design. qJ such persons in reference to their common 

intention, after the time when such intention was first entertained by any one of 
them, is a relevant fact as against each of the persons believed to be 30 conspiring, 
aa well for the purpose of proving the existence of the conspiracy as for the 
purpose ot showing tliat any such person was a party to u. 


Illustration, 

Reasonable ground exists for believing that A has joined m a conspiracy to Wage war 
against the Queen 

The facts that B procured arms in Europe for the purpose of the cottapfricy, C col¬ 
lected money in Calcutta fora like object D persuaded persons to join tbe consplvacy in 
Bombay, £ published writings advuratmg the object in view at Agra, and F traaamittod 
from Delhi to G at L'abul the money which C had collected at Calcutta, and the cootema 
of a letter written by H giving an account of thi* conspiracy, arc each relevant, both to 
prove the existeni'e cf the coospiraev, and to prove A s r iniplirity in it, although he may 
have b*tn ignorant of all of them and although ih** person*! by whorn they were doAe 
were strangers to him. and although thev may have CaK'.m pUce before he joined the 
conspiracy, or after he left it. 


For a discussion on the subject of conspirary, see QuKts v. AMifcOPOiW (7 B. L R. 
63) and Qubbx tr. Amir Khas v^9 B L. R. 36; 

11- rctcvani arc rckv-wt- 

(/) if they are inconsistent \sith anj tact in issue »r relevant fact; 


(2) If, by themsoKes or in connection with o',her Ucts, they make the 
existence or non-exi.stencc ol any l:ici in is‘‘ue or relevant (act 
highly probable or improbablo.* 


Illustrations. 

(fl.) The question is, whether A rommittf^d a rrime ;it Calcutta on •eerdifn day < 
The fact that, on that day, A was at Lahore, is relevant. 


11.. I’ r.>nDnnttcd, A at A IrMt 

!«.«? M u '“"’•'fited. which would render it highly imprabable, thaucb oat 
impossible, that he committed it. is relevant. improuaw r, .nwiiia «»i 


(*) Tho question is, whether A committed a crime 

C. oI D^''lu "'r hither by A B- 

on. else, and that tt was not clm^iMed by'X’a C ^ “ 


*.t« Bom. H, C. R. 90. 



Cff U^RELEVJLNCr OF FACTS, 


II 


I, S. If of the Evidence Act Hhouid not 
be ooi»»tnied io itn widest signification, but 
ooneidercd u limited in the effect by e. 34 
of iJie Actk So construed, s. 11 renders in- 
•diDltefble the evidence of one rrime (not 
redoced to legal oeruinty by a conviction) 
to prove (he existence of another uncon¬ 
nected crime, even though it be cognate. 
Accordingly, the possession by an accused 
person of a number of documents suspected 
to be forged is no evidence to prove that he 
has forged the particular document, with 
tbs f^gery of which he is charged. 

West, J.— Where a person charges another 
with having forged a promissory note, and 
dentes having ever executed any prumtssorv 
note at all, the evidence that a note similar 
to the One alleged to be forged w,ts. m tact, 
executed by that person, is not admissible, 
nor even would a judgment founded upon 




such note be su 43 .md 153 o( the Evv- t july x$, 1896.] 


dence Act),«-RBO. e. Parbhudas AirOft^ 
SAH, If Bom. H. C. R, 90. [Melvill a»d 
West, JJ. Jan. 3 , 1874.] 

See Reo. e Sarharaii Mukoki>]i, 11 
Bom. H. C. R, 166,ruNog 1,under s.5,p.g* 
3. F was charged with having forged a do¬ 
cument purporting to have been executed 
by N, and with falsely personating N. Whew 
the document was presented, a iHtnen ww 
called to prove the identity of the thumb- 
mark of the person who alleged that be WM 
the executant of the document, taken at the 
Registration Office with an admitted thaidb* 
mark of the accused F. Held that, though 
a comparison of thumb-mark is admissible 
in law. It can be made only by the Conit; 
no evidence as to the identity of thumb- 
markf can be given by a witness.—-Q ubBR- 
EupitKSS V. Fakir Mahomkd Shrikh, 1 C. 
\V N. 33. [O'Kioealy and Banerfee, JJ, 




In suits fur damagr^, fart> 
tending to enable Court In de¬ 
termine amount are rcUvant. 


12. In suits in vliich damages are claimed, aoj 
fact \vh!ch will enable the Court to determine tfaie 
amount of damages wiiich ought to be awarded ia 
relevani. 


Facterelevant when right «>r 13 . Where the question is as to tlte existence of 

custom IS in quebtion. ,inv nglu or custom, the foilovringfaas are relevant— 

C(z) any transaction by which the right or custom m question was created, 
elaimod, niudifii^l, rccugaized. asserted, or denied, or which was 
inconsistent with its existence; 

{h) particular instances in winch the riglii or custom was claimed, recoff- 
niztid, or exercise^l, or :n which Us exercise was disputed, asaetteOf 
or departed from. 

fllustratiim 

The quextion is whether A has ,« right to a fisheiy. A deed conferring the fishery 
on A's sncestois, a morlgagc of ihp fisheiy by A's father, a subsequent grant of the fishery 
by A's father irreconcileable with tiic iiuirtgage. particular instances in which A's fatbor ez- 
eretsed the right, or in which the exerrise oi the right was stopped by A s neighbours, are 
relevaot facts. 


Sea Emvrrss a, M, |- VYvrtKiKV Moodcuak, I. L. R., 6 Cal. 655; 8 C. L. R. 1979 
ruling 3, under s. 5, p. 5. 

Facts showing tlic cxisience ot any slate of mind, such as intention^ 
Facti*-M ^wing cxMtm^e t’f kni>wlcdge, gixxl faitli, negligence, rashness, ill-will^ or 
rU(« ^ mind* uf inxfy or ^ood-wili^ towards any partu ular person^ or showing 
bodily feeling. existence of any stale of body or bodily feeling, are 

relevant when ihe existence of anv such stare of mind, or body, or b^ily feeliog, 
is in ifiBue or releA-ant. 

• ExpliPid/ion /.—A fad relevant as showing the existence of a relevant sttta 
ot miml must show that tlie state of mind exists, not generally, but in reference to 
tbe particular matter in question. 

e JSxpfamifion j.'-Biit upon the trial of a person accused of anofEcBoe, 
the previous commission by the accused of an offence is relevant within the gMm« 

^ * There eMpl^naiions have bren substituted for the original by the Indian Evidence 

AetttEye) Amendment Act UiU of 1891), 9.1 (r). 



13 ca. ih^RKLkVAacr of facjs, 

‘ ^ 14. ing of this sectioa, the previous conviction of such person shall also be a idovant 

bwt.* 


musitaiiofts* 

(A.) A is accused of receiving stolen goods knowing them to be stolen. It U firoved 
that he was in possession of a particular stolen article; 

The fact that, at the same time, he was in possession of many other stolen articiei, U 
relevant, as tending to show that he knew each and all of the articles of which he wae in 
possession to be stolen, 

(d.)t A is accused of fraudulently delivering to another person a counterfeit coin 
which, at the time when he delivered it, he knew to be counterfeit: 

The fact that, at the time of its delivery, A wa^ possessed of a number of other piecea 
of counterfeit coin, is relevant. 

The fact that A had been previously convicted of delivering to another person as 
genuine a counterfeit coin, knowing it to be counterfeit, is relevant.^ 

(r.) A sues B for damage done by a dog of B’s which B knew to be ferocious; 

The facts that the dog had previously bitten X, Y, and Z, and that they had made 
complaints to B, are relevant. 

(d.) The question is, whether A, the acceptor of .i bill of exchange, knew that the 
name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before they could 
have been transmitted to him by the payee if the payee had been areal person is relevant 
as showing that A knew that the payee was a fictitious person 

(e) A is accused of deiatning B by publishing an imputation intended to harm the 
reputation of B. 

The fact of previous publications by A respecting B, showing ill-will on the part of 
A towards B, is relevant, as proving A's intention to harm B*3 reputation by the particu* 
lar publication in question. 

The facts that there was no previous quarrel between A and B, and that A repeated 
the matter complained of as he heard it, are relevant, as showing that A did not intend 
to harm the reputation of B, 

(/■} A is sued by B for fraudulently representing to B that C was solvent, whereby 
B, being induced to trust C. who was insolvent, suflered lo^s : 

The fact rhat, at the time when A represented C to be solvent. C was supposed to be 
solvent by his neighbtiuri and by persons dealing with him, is relevant, as showing that 
A made the representation in good {.liih. 

(g } A is sued by B tor the price of work done Oy B upon a hou^e of which A is owner 
by the order of C, a contractor. 

A's defence is that B's contract was with C 

The fact that A paid C tor the work in question is relevant a^ proving that A did, ia 
good faith, make over to C the management of the work id question, so that C wtf tn a 
position to contract with B on C's own account, and not as agent for A. 

('!.) A IS accused of the dishonest misappropriation of property which he had foond, 
and the question is whether, when he appropriated it, he believed in good faith^that the 
real owner could not be found : 

The fact that public notice of the loss of the property had been given in the ptaco 
where A was, is relevant, as showing that A did not, in good faith, believe that the rent 
owner of the property could not be found. 

The fact that A knew, or had reason tebehere, that the notice was given fnaduftnUy 
by C, who had heard of the loss of the property, and wished to set up a fatie claim to lt| 
is relevant, as showing that the fact that A knew of the notice did not duprovo AS gOOd 
faith. 


* See the Code of Criminal Procedure (Act V, of iB^); a. 31. 

X The present ill. [b] has been substituted for the original by the Endiaik Evidence Act 
(1573) Anmndinent Act ( 111 . of 1891), s« 1 (a). 

t Compin s. 311 oi th« C(k 1 « of Criminal Procadun fAct V. of (8gS). 



Cffi Il^i^£LEVAifCr OF FACTS. ij 

(^0 A charged with shooting at B with Intent to kill him : 

ill order to show A’s intent, the feict of A’s having previously shot at B may be proved* 

(i ) A la charged with sending threatening letters to B - 

Threatening letters previously sent by A to B may be proved, as showing the inten- 
Uon of the letters, 

( 4 .) The question is» whether A has been guilty of cruelty towards B. his wife: 

Expressions of their feeling towards each other shortly before or after the alleged 
cruelty are relevant facts. 

(/.) The question is, whether A's death was cau'sed by poison ; 

Statements made by A during his illness as to his symptoms are relevant facts. 

(es.) The question is, what was the state of A's health at the lime when an assurance 
on his life was effected : 

Statements made by A as to the state of his health at or near the time in question are 
relevant facts. 

(w,) A sues B for negligence in providing him with a carnage for hires not reasonably 
(it for use, whereby A was injured : 

The fact that B's attention was drawn on other occasions to the delect oi that parti- 
colar carriage is relevant. 

The fact that B was habitually negligent about the carnages which he let to hire is 
irrelevant 

(0.) A is tried for the murder of B by intentionally shooting him dead . 

The fact that A, on other occasions, shut at B, is relevant, as showing his intention 
to shoot B. 

The fact that A was in the habit of shooting ai people with intent to murder tbena is 
irrelevant. 

(p ) A lb tried for a crime 

The fact that he .said something indicating an intention to commit that particular 
crime is relevant. 

The fact that he said something indicating a general disposition to commit crimes of 
that class is irrelev^mt. 


Rulings. 

1, A person cannot be said to be an habi- (the charge were made with a fiauduleot 

tual receiver of stolen floods who may re- ! intent. Ra; v. Parbhudas fit Bom. H. C, 
ceive the proceeds ol a number ol different 1 Rep fx>) distingiiished.—QirRBN-EiiPaBSS 
robheriCb from a number of different thieves i V. Vajikam, 1 L R,, 16 Bom. 414. [Jar- 
00 the same day. In order to support a t dine and lelang, JJ. Feb. i, iSga.j 
conviction under s. 41 x of the Penal Code ' „ 

of being an habitual receiver ot stolen pro- 1 ^ Ambaraw, ii 

perty, it must be shown that ihe property > ^ 00^ ruling under s. ii, p. 

was received on diftereni occs'iions, and ' ^ ^' 

on different dates .—ken Kmvkiiss r. Sec Emprkss r. M J. Vyapoory Moodk- 
^BA BtffcAM Kansaki. 1 L. R , 19 Cal. 190. , liak, I L. R. 6 Cai. 655; 8 C. L. R. 197, 
end Beverley, Jj. Nov. 12, 1891.] ' ruling 2. under s. 5, p. 5. 

2. Where the accused wa^* charged under , 3. Having regard to the character of the o£- 

a. Sq 6 of the Pena) Code with fraudulently ; fence under s. 400. Penal Code, previous com* 
transferring three properties to three differ- . missions of daroity are relevant under s. 14 
ant persons on a certain day in order to > of the Evidence Act. Convictions previous 
prevent their being seired in execution of >1 j to the time speciried in the charge or to the 
decree, and the probccution tendered evi- 1 framing of the ctiarge are relevant under 
deooe of five other fraudulent transfers of explan. 2 ot s. 14, but convictions sub* 
property effected by the accused on thebame . sequent to the lime specified in the charge 
day and apparently with the same object, and to the framing of the charge are not so 
kifid that this evidence was admissible, j admissible. To support a conviction under 
under as. 14 and 15 of the Evidence Act, 10 , s. 400 of the Penal Code, evidence must 
prove either that all ihose transfers were j be given of the existence of a gang of per- 
parts of one entire transaction, ur that ihe sons, of their association, and association 
partfciilar transfers which were specified in 'for the purpose of habitually coadmittiag 


A If. 
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CH. IL—RELEVANCY OF FACTS. 


St. IS» 16. dacoity and robbery. Queen^Kmfrfts v. 

Kariich Ckunder Dass ( 1 . L. K.. 14 CaJ. 721) 
referred to — Quhbn-Empkbss v. Kaba Ku¬ 
mar Patnaik and others, i C. W. N. 146. 
[Ghose and Gordon, JJ. Jan. 15, 1S97.J 
4 The character of ihe accused not being 
a fact in issue in the offence of belonging to 
a gang of persons associiited for the purpose ' 
of habitually committing theft punishable ' 
under s. 401 of the Penal Code, evidence ‘ 
of bad character or reputation of the ac- , 
cused is inadmissible for the purpose ot : 
proving the commissjon of that offence. 
Where it was proved that certain persons 


were found together at some distance from 
their houses, that they were all intimately 
connected with one another and were in the 
habit of visiting mrla^ together, that One of 
them was arrested in the act of picking a 
pocket, and that when they were arrested 
many of them gave false names And false 
addre:>ses, keid, they could not be convicted 
under s. 401 of the Penal Code,^ there 
being no proof that they belonged to a gang 
of persons associated for the purpose of 
habitually committing theft.^QuRBN-£u- 
PKBSS r Mankura Pasi, I. L. R., 27 Cal. 
139. [Prinsep and Hill, JJ. Aug. 7,1899.] 


Facts bearing on que^ition 
whether act was accidental or 
intentional, or done with a 
particular knowledge or in¬ 
tention . 


15 . Whon there i.s a question whether an act was 
act'uiental or intentional. or done with a particular 
knowledi;:e or intention/'* tlie fact that such act form¬ 
ed pari of a senes of similar occurrences, in each of 
which the person doing the act was concerned, is rele¬ 
vant. 


flluitratton,s. 

ta.) A 1$ accused of burning down his house in order to obtain money for which it is 
insured: 

The facts that A lived in several houses bucce^^ively. each of which he insured, in 
each of which a hre occurred, and after each of which fires A received payment from a 
different insurance-office, are relevant, as tending tu show that the hres were not 
accidental. 

(6.) A is employed to receive money from the debtors of B, It is A's duty to make 
entries in a book showing the amounts received by him He makes an entry showing 
that, on a particular occasion, he received less than he really did receive. 

The question is, whether this false entry was accidental or intentional : 

The facts that other entries made by A in the same book are false, and that the false 
entry is in each case in favour of A, are relevant. 

(r) A IS accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental . 

The facts that, suon before or doun alter the delivery to B. A delivered counterfeit 
rupees to C, D, and £, are relevant, as showing that the delivery 10 B was not accidental. 


Ruiini^ 

See Quren-Empkrss 'll Vajikim, I. I,. R., r6 Boin 414, ruling 2 , under s. 14, p, 13. 

16 When there is a question wfietlK-r a particular act was done, the exist- 
Existence idcuurseof busi- ‘-ncf of any course of business, according lo which it 
ness when relevant. naturally would Iiave l^en done, is a relevant fact. 

(a } The question is, whether a particular letter was despatched ; 

The facts that it was the ordinary course of buvines.s for all letters put in a certain 
place to be carried to the post, and that that particular letter wa.s put in that place, are 
relevant. 

(6.) The question ia, whether a particular letter reached A . 

The facts that it was posted in due course, and was not returned through the Dead 
Letter Office, are relevant. 

• In s, 15, the words quoted have been inserted by the Indian Evidence Act (tSya) 
Amendment Act (III. of 1891), s. a. 


CS. IJ.^RELEVAACr OF fACJS. 


>s 


Aomissioms. 

17 . An admission is a statement, oral or documentary, which suggests any 

infcrcnce as to any fact in issue or relevant fact, and 

Admission dchned. 

circumstances, hereinafter mentioned. 

18 . Statements made by a parly to the proceeding, or by an agent to any 
Admission—by party to pro- J»uch party whom the Court regards, under the cir- 

ceedinif or his agent ; cumslances of the cabe, as expressly or impliedjy au¬ 

thorised by him to make them, are admissions. 

Statements made by parties to suits, suing or sued in a representative char- 
by sintur in representative acter, arc not admissions, uiiless they V ere made while 
character; the party making tliem held tiiat character. 

Statements made by— 

(ij persons who ha\e any proprietary or pecuniary interest in the subjcct- 
by party interested in sub- mailer of liu: proceeding, and who make ihe statement 
ject matter ; in liieir character of persons so interested, or 

by person from whom m- ( 2 ) person.strom wliom tlie parlies to die suit have 

tere^t derived. den veil their iniere<iE in the sub j eel-matter of the suit, 

are admissions, if they are made durimrtlie continuance of lijc interest of the 
persons making tlie stateinent.s. 

19 Statements made by persons wliose ]X)sition or liability ii is necessary 
Adn,,sM«n^ I.y Fo^.' as aL^aiiw .my parti to tlie'suit aru admis- 

whi'sc must be sions, it sui.il v.aiemenis would he relrvani as against 

pruvrd as agjiiKt pinty \o ij per.sons in leiaiioii lo such position or liability in 
a sail brtmghl l»v or .igauist iliem, and if they are 
made whilst the person making them occupies sucii positioi}, or is subject to such 
liability. 

/iiustration. 

A undertakes to collect rents for B. 

13 sues A for not collecting rent due Irom C to B. 

A denies that rent was due Ironi C to B 

A statement by C that he owed B rent is an adTni^slon, and is a relevant fact as 
against A, if A denies that C did owe rent to B. 


Admissions by persi«ns ex- 20. SiatciiKmis made by persons lo whom a 


liy pi 

pressly refrrrea hi 
to suit 


whom 

by part) party TO die .suit iias expressly referred for information 
m reference lu a matter in dispute are admissions. 
Illusiration. 

The question is, whether a horse sold by A to B is sound. 

A says to B, Go and ask C ; C knows all about it.*' C's statement is an admission. 

21 . Admissions are rel*.*vant, and may l>e proved as against the person who 
Proof of admisMunsaciinM makes iliem. or his representative in interest;* but 
persons making iheni .ind by uioy cannot be pro^cd by or on bchaif of the person 
or on their behalf. makes them, Of by his represeiuative in interest, 

except in the following cases.— 

(/) An admission may be proved by or on behalf of the person making it, 
when It IS ot such a iiature ihat.if the person making it were dead, 
it would be relevant as between third persons under section 32. 


%4 Suth. \V. R. 148. 


St. Z 742 , 
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CH. IL-^RELEVANCY OF BACTS. 


S. 31 . (2) An admission may be proved by or on behalf of the person making it, 

when it consists of a statement of the existence of any state of mind 
or body, relevant or in issue, made at or about llw time when such 
stale of mind or body existed, and is accompanied by conduct 
rendering its falsehood impiobable. 

(j) An admission may be proved by or on belialf of the person making it, 
if It relevant otherwise than as an admission. 

Illustrations, 

(a.) The question between A and B is. wiicther a certain deed is or is not forged 
A affirms that it is genuine; B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a state¬ 
ment by A that the deed is torged: but A cjnnut pruvi: a statement by himself that the 
deed is genuine, nor can B prove a statement by himseif that the deed is forged. 

(b.) A, the captain ot a ship, is tried for ca-jCing her away. 

Evidence is given to nhow that the ship was taken out of her proper course. 

A produces a book kepi by him in the ordinary cotirie ot his business, showing 
observations alleged tvi have been taken by him from dav to day and indicating that the 
ship was not taken out of her proper course. A miy prove these '.tatements, because they 
would be admissible between third parties, 11 he were dead, under section 3a, clause (J). 

(r.) A is accused of a crime committed by him Ht Calcutta, He produces a letter 
written by himself, and dated at Lahore on thit d.iy, <ind bearing the Lahore po5t*mark 
of that day. 

The statement in the date of the letter i» admissible, because, if A were dead} it 
would be admissible under section 32, clau^ft; \ 2 \ 

\d,) Pk. is accused of receiving stolen goods knowing them to be stolen 

He offers to prove that he refused to stH them below their value 

A may prove these statements, tbougn thov are admission^, oecause they are expla¬ 
natory of conduct influenced by facts m ibsue. 

[f'.) A is accused of fraudulently having in hi'i possession counterfeit coin which he 
knew to be coanterfeit. 

He offers to prove that he asked a sktCul person to examine the coin, as he doubted 
whether it was counterfeit or not, and that thit person did examine 11, and cold him it 
was genuine. 

A may prove these facts for the reason:^ stated in the Usr preceding illustration. 




An acriised, in custody at the time, nnadc 
to a Magistrate in Calcutta, in the course 
of a police-investigation held in Calcutta, a 
statement confessing that he had murdered 
his father The accused .spoke and under¬ 
stood English, and the Magistrate question¬ 
ed him in English, and w.i> answered '^ome- 
times in Englishand .om^-^ime.s in Bengali - 
wheneverthe an^iwers w^re given in EngliMti, 
they were so taken down; when in Bengali, 
they were written down in English, and 
read over to the accused in inat language, 
who accepted the English as being the 
meaning of chat which he had stated, anti 
signed the document in the present e nf the 
Magistrate, who afhxeci the usu.il ri'rljfif’alt; 
thereto. In taking this conies si on, In*- 
Magistrate purported to have acted under 
ss. 164 and 364 of the Criminal Procedure 
Code. At the trial, subsequently to the 


admis!»ion of Mu* ronfe^sion in evidence 
under s So the Kvidenn* Act, the Magis¬ 
trate wa-t called as wr.nt*ss, and deposed to 
the above with ndorence to the lan¬ 

guage in wiiii'h the cor.fctsuin Ukcn,an4l- 
ihe mode in which it was recorded. 
on a refcr^'ncK ton Full Bench as to whether 
the confes'iion was ihadmi-ssibk in evidence 
by reason ui someut the anrkwers having been 
1 given in Bengali, but recorded in English, 
that the provisions of .s. 164 of the Code had 
no application to statements taken in the 
couse of a police-investigation made in the 
town of Calcutta, and that consequently 
6s 364 and 533 had no appheation. Hsldt * 
never! hcless, that the document was pro* 
perly admitted upon the evidence of the 
Magistrate under the provisions of s. a6of 
the Evidence Act. the pro¬ 

visions of s. 164, as read with s. 364, would 
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not be complied with where answer^ made 
by an accused to a Magistrate in one lan¬ 
guage are taken down in another, unless it 
could be shown that it was impracticable to 
hsvetaken down the answers in the language 
in which they were given ; and further, that 
there would be grave doubt if such a defect 
could be cured by s, 533.—QueeN'Kmpkkss 
o. Nicmauhub Mitthr i. L. R., 15 Cal. 
S95. [Petherarn. C | , and Wilson, Pigot 
O’Kinealy, and Ghose, (J, June 7 ih88.]' 

2. When a Deputy Magistrati was deput¬ 
ed by the District Magistrate under s. 159of 
the Code of Criminal Procedure lAct X. of 
1882) to hold an investigation into a case 
of murder, and recorded the Htacements of 
the accused person*!, hfld that the state¬ 
ments were rightly rejected as inadmissible 
The rule laid duwn in 5. 21 of ihe Rvidmre 
Act nou.st be taken subject to the special 
provisions relating to confessions and state¬ 
ments ot accused persons enacted in ss. ,*4, 
25. and 26 of the lividenre Art, and 104 
and 304 of the Codec t Criminal Procedure 
Were it otherwise confe'-^ions and state¬ 
ments i«f rtcnised persons not rt"'ordcd in 
acrord.iniT mrh thereijuirements of ss 164 
and 364 of the ('ode might he proved .is 
admissions bv *hi' accused .and tht* whoif- 
some provisions elaborateiv laid down in 
those two st'cn ii.s v'raiticall) raiuced to 1 
nullity Wtr « m v c.f the Ci'di In 

construed to favour Oiat view L^nd^'r *hif 
section when a » unfe'isioii «*i ulbt r state¬ 
ment of an accii-ed p>TM>n is diii\ made ir. 
accordance with the provrv/un>- of hv’ 
in the recording ut i*, iho"!* pro\ isions have 
not been fuit> complied with ural evidence 
is admissible fo prove the cunfc'^sion 
or other statement was duly madt. The 
defect which the seenun is intended Uj ' urc 
iy nut one of substance, but ut furm v.>nlv- 
{Jt/fFn-/impress v. I jriJW 1 b 1 ? o Mad 
224' and J'ai Xi2ra\nn Kui \ / wi- 

prFh:> (I. L. R., 17 8621 followed I bc 

s(<itemeni.s having fx-en leeorued nv a .Ma¬ 


gistrate, not being a police-officer, in the Ss. 
course of an investigation under Ch, XIV. 
of the Code, the provisions of s. 164 must 
be observed. The statements contemplated 
by that section should be recorded in the 
manner prescribed for recording evidence, 
and confessions must be recorded in the 
manner provided by s 364. Ss. 355 to 363, 
which deal with the mode of recording evi¬ 
dence, can only relate to the statements of 
witnesses, while s 364 deals with al] state¬ 
ment*) made by accused persons, whether 
amounting to confessions or not The rea¬ 
son that s 164 provides only for the record¬ 
ing of that class of statements of an ac¬ 
cused. which are, or purport to be, confes¬ 
sions*, IS trial the section relates to a stage 
of the case, namely, the police-investigation 
«tage, at which statements of the accused, 
which do not amt unt to confessions, and 
which are eiirited by examination, are not 
intendtd to be obtained Ss 209 and 342 
of tbt Code are the only provisions author¬ 
izing the e xamnaf itm of the accused by the 
Magistrate, hmprrss v. Maika fl, L R., 2 
Horn. fi43‘' .mri v Viran 

-I L R,, Mad 2241 folluwed. It is im- 
pruper to n^tempt to make an arcu^^ed per- 
sor, before any evKience is required, con- 
te<^s hia guilt and admit fact- that may go 
to incriminate him, /« re ('/ inthash Ghose 
'I C. I-. R 416) .ind tjufft: V. {^irabhadra 
r Mad H, C R. ic,9‘ followed If these 
sf.iteniwii- .TP conit sMnn*« ihev are clearly 
ina* Tiu—ibli* undei 1^4, as rhf^ appended 
rtriitr*ate dnt - not vhl^w th^y were volun¬ 
tarily trade, or fha^ the Magistrate enquired 
Whether they were so made: while the na¬ 
ture ot ibr questions put indicates that they 
were not *:o made And if they are state¬ 
ments other than confessions under s 364 
the'i arc cquaily inadmissible as having 
been made bHore thcrasL re.^ohed the stage 
Hi which fhp examinarion uf the accused is 
.iuihori/i d.—^) i'^en-Ev.prwss t. Bhaikab 
Cni'SDb’H ClUU'KFKM TIV, 2 C- W N. 702. 
^Mrtcte.{ri riiiti B.inerti, ||. Aug. 3, 




22. l.'r .\1 atimi^^sion? to ihg conienis 3 do..iimeiii arc not relevant, un- 
\vhenuiAi.uimi--Mn-d‘,to ilio p.irtv proposing to prove them 

contents -I..(11,ncni*-are re- show ^ ili.ti lie Is entitled to give secondary evidence of 

tlif contents of such document under the rules herein¬ 
after coiilafned nr unless the genuineness of a document produced is in question. 


23 . In civil cases no admission is relevant, if it is made either upon an ex- 
Arfmi.^iions in iivil <i‘cs prcss con.lition th.1t L'vnlont ' of ii ,s h- givm, 

when rch'vant. or undi i i irt.umsiaiiCc.s iniiii viuvli ilic Couit cull in¬ 

fer that the parlies agreed together Uul evidence of it should not he given. 


Explanaiwri .—Nothing in tins >eciion ^hall be taken to exempt any bar¬ 
rister, pleader, attorney, or vakil Irom giving evidence of anv matter of vrhicb he 
may be compelled to give evidence under section 126. 


Et.—4* 
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24. A confession made by an accused person is irrelevant in a critnmal 
Confession caused by in. Proceeding, if the makin" of the confession appears 
ducement, threat, or promise, to the Court to have been caused by any inducement,* 
criminal threat, or promise, having reference to the charge 
^ against the accused person, proceeding from a person in 

authority, f and sutheient, in the opinion of tlie Court, to give the accused person 
grounds, which would appear to him reasonable, for supposing ihat, by making 
it, he would gain any advantage, or avoid any evil of a lemjioral nature in refer¬ 
ence to the proceedings against him. 


- 

1. A Magistrate acts without due discre- | separate offences), and that the conviction 

Uon when, as a prosecutor, he holds out! on such head of charge is bad, has power 
promises to prisoners as un inducement to \ to review the whole case, and, if it appears 
them to confess. — Quksn v. Ramd run i that the evidence improperly admitted could 
Sins, i W. R. 24. [Kemp and Glover, J] , not reasonably be supposed to have in- 
Nov. 12,1B64.] ' lUienred the jury as to the latter head of 

2. A prisoner, being arrested on a charge ' charge, (.ught not to selasidethe conviction 
of dacoity, madea full confession ;and a pro- c>n th.it head 01 charge, but should proceed 
mise of oardon was made to him IU< rh,^n i to pas^ judgment and sentence On it. SrmbU, 

—S 167 of the l\vidcnce Act applies to 


made a stat^^ment confirming his previuna 
confession. But, without fulfilling thf con 
dition under which pardon was tenden-d. he 
escaped from kayai, and had very litelv 
been apprehended It was held that thf* 
statement made under the promise of 
pardon is no evidence against the prisoner 
—Quksn r. Radha Nath Dosaph. 8 W R 
53 - [Kemp, J. July 29, 1867 ] 

3. W, a travelling auditor in the service 

f I « . I J.. « 


crjirin.il trials by jury in the High Court, 
—p .VwRojt Uapadhai, g Bom. H. 
^ K 35^ Sar gent, Otfg. C.J., and Ba)ley 
and Green, If Oct S, 1872,] 

4. The prisoner was tried for wounding 
with intent to murder, and wounding with 
intent to do grirvfus bodily harm. The 
crime was committed on the high seas 
on a ship on whu h the prisoner was a 


of the G. I. P. Railway Company, having 1 seaman. The Siandmg Counsel having 


discovered defalrationb in the accounts ot 
the prisoner, who was a boolcing clerk of 
the Company, went to him an i tn|d him 
I* he had better pay the monev rhan go to 
jail," And added that " it would be better 
for him to tell the truth,’' after which thr 
prisoner was brought before the Trafilr 
Manager, in whose presence he signetl a 
receipt for, and admitted having received, 
a Sum of Rs 826-b. The pri’^om-t wa-* 


provfd that the master of ihe .*'bip had 
sailed from Cal'Mitta and could not be found, 
tendered, ur.dtr S'J 33 and 80 of the Kvi* 
dcRffi Alt fl.or i 872\ his deposition btfore 
the cominiTting The deposit 

tion cynMini'd ,m .idmssion alleged to have 
bcfin made to th* deponent by the prisoner 
whin in custody, Phear, J, rtfused fo 
allow this, as the admission was stated to 

- ..... J... have h<-»n made immi*diately after the 

subsequently put on his trial fur rrimln.jl ’ prisoner with others had been threatened 
breach of trust a servant in re-.pirt of \ the wimt'S''. to whi,im the ^tdtennent was 
this and of other sums’ /JcU that the.' mail#-, with a lo-idcd nfie. It wa,5 immate- 
words used by W, the travelling auditor, I -hat the threat was not for the purpose 
constituted an inducenrient to the prisoner I I'Xtoriing the cfirifesaion, but in order to 
to confess, and that W was a person in suppre.ss an attempt at mutiny. —QueKn v, 
authority within the meaning of s. 24 of 1 Hicks, 10 B I.. R. Ap. 1. fPhear, J. Dec,- 
the Evidence Act, and that the receipt signed ! 7, 1^7-2.J 

by the prisoner was therefore not adnntssible 5. In the absen^'u of evidence that a con- 
in evidence on hi^ trial. ffeJd ;iho (}i.\y\cy fes^-icn of an a^ru.scd person has been in- 
J., dissentiente) that the High Court, in dured by illegal pressure, it is not to 
considering a point of law reserved under preMiincd that such confession was so in- 
cl. 80 of the Utters Patent, where it is of dured According 10 s, 24 of the Evidence 
opinion that evidenre has bern innpr<>perly j Act,a confession is inadmi'^sible only if the 
a mitted as to one of two head'* of charge Court considers it to have been induced by 
which a prisoner stands convicted (the j illegal pressure. Where the Sessions Judge 
Wo heads of chaige relating to distinctand J did not consider a confession to have been' 


^0*“ prohibition of such inducement!*, &c , 
(Act V. of 1898), s. 343 

t 9 80m. H.C R.‘;358. 


see the Code of Cfb^iinal Procedure 
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M induced, the High Court, upon a refer* 
ence under s. 263 of the Code of Criminal 
Procedure, held it to have been properly 
admitted, and, finding it to be full and clear, 
and supported by reliable evidence, acted 
upon it by convicting the person who made 
it, notwithstanding his retraction of it in 
the Court of Session, and his being found 
not guilty by the jury.— Rkg. v, Balvant 1 
Pendharkak, 11 Bom. H. C. K. 137. 
[Nanabhai Handas and Larpent, J]. July 

9.1874.] 

6. Where more persons than one are 
jointly tried for the same ofience, the con- 
feasion made by one of them, if admisi^iblc 
in evidence at all, should be taken into 
consideration against all the accused, and 
not against the person alone who made it 
The cirrumstanre> which will render a 
confession ubjecicd to under ss. 24-26 of 
the Evidence Act (1. of 1H72) admissible in 
evidence discussed — Empkbss v Ka.ma 
Bixapa, 1. L. R., j Bum 12. 'We^t and 
Pinhey, Jj, Aug i, HyS.j 

7. Where a pardon was tendered iiy the 
Magistrate to a person supposed to have 
been concerned with other persons iti of¬ 
fences none of which wrre exclusively Jnable 
by the Court of Session, and such person 
was examined as a witness in the case, htid 
that, the tender of pardon to such person 
not being warranted by s. ^147 of Act X of 
1872, he could not legally bt* oxammcil on 
oath, and his evidenre w.is in:idmL'<.sih!e 
Held also, that the statcmi nt made by s!i< h 
peraon w.'is irrc1ev.int and inadmis::iibic as 
a confession with u-feience to s ,^144 (<t Art 
X of 1H72 and s. 24 of Act I of 1^73 — 
Hmpxkss V. Ashgak Am, 1. L. R., 2 A)). 
260. [Pearson and Oldfi-'ld, JJ. Aoril 10. 
1879.] 

8. A confession does not become irre¬ 
levant merely because ihc memorandum re¬ 
quired by law to be Jttarhed thereon by 
the Magistrate taking it has not been writ¬ 
ten m the exact form prescribed.— Km- 
pRCss V. Bhaikon Singh, 1. L. K, 3 All. 
338. [Pearson* j- Nov. 37, iHStxj 

g. The matter before a *' panchayat ” was 
wWher M and K had murdered B, and 
thereby disqualified themselves from further 
intercourse with the rest of their bi other- 
hood, M and 8 made certain statemf‘nt.s 
before the panchayat, which it was after- 
warda nought to prove against them on their 
trial for the murder of El as confessions 
corroborating the evidence of an approver. 
The witnesses called to piove these “con¬ 
fessions'* did not state specifically what 
was said by M and EC before the panchayat 
One witness, a member of the panchayat, 
said ; " M confessed, and K acquiesced 
Another witness, also a inembW of the 


panchayat, said: “ M and K were taxed 
with taking B's house, upon which both 
admitted having murdered him." The same 
witness also said : “The admissions were 
not taken down. " It appeared that it was 
not till at the sixth meeting of the pan¬ 
chayat, and when M and K were threat¬ 
ened with excommunication from caste 
for life, that they made such statements. 
Held that, if the statements attributed to 
M and K had been actually made and 
i assented to, and this fact had been duly 
I proved, the provisions of 5. 24 of Act I. ci 
I 1872 could not be pleaded against the ad- 
! miSMbiliiy on the ground that such state- 
! meats had been caused by such threat, for 
' the members of the panchayat were not 
in authority over .M and K within the 
' meaning of that section, nor was there any 
threat made having reference to any charge 
, against them. The statements, however, 
could nut be accepted as sufficient in them¬ 
selves to corroborate the evidence of the ap¬ 
prover, or to support the conviction of M 
and 1< for the murder of B. The state- 
' merits were in generi! terms, and repre- 
, sented only the impression conveyed by 
i what might have been said to the mind of 
' the witnesses It was always essential that 
, the Court should know, as nearly as pos¬ 
sible, whai were tbe words used by the 
j supposed confessors, and what were the 
questions or matters in regard to which 
trifj* were said It might have been that 
the words ascribed to Si and K, taken with 
the put and the exact subject- 

matter of the inquiry did not amount to a 
•'ontfTssion of the guilt believed by the hearers 
t'l have been confes.sed.—E mprbss u, Mohan 
f.it, I. L. R., 4 All. 46. rSpankie and 
Tyrrell, ]]. May 25, i83i.] 

10. A Deputy Magistrate, before taking 
d I'.vn a sUtemcnL from a person brought 
tk*‘iuro him by the police, noted on the 
paper on which he was about to take down 
ihe statement the following words, which, 
after evcluding the police-officers from his 
presence, he had verbally addressed to 
the accused ; Alter excluding from my 
presence the police-officers who brought 
nmi, I warned the accused that what he 
would say would go as evidence against 
him . .so he had better tell the truth. '* Held 
that the use ut such language was calculat¬ 
ed to hold out an inducement to the pri¬ 
soner to confes:t, and that such a confession 
was therefore inadmissible in evidenee 
against him—Q ukbn-Empkbss «. UzRBR, 
I. L. R., 10 Cal. 775. [.McDonell and Field, 

;jj. May 16,1884,] 

11, Two persons, j and U, were charged 
i with the murder of U's husbandi and in the 
' course of the police enquiry made certain 
' statements to the police. They were then 
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sent up by the police to a Deputy Magis- | jurisdiction to try her, as she was never 
trate for enquiry. J made three statements committed to that Court by any competent 
on the 281 b of February, the ist of March, Magistrate. Held that the conviction of J 
and the 9th of March 1894 respectively, two was also bad^tO because U’a statement to 
of which were confessions, the third being a the police was not admissible in evidence; 
withdrawal of such confessions. U also made (2) l^cause her statements on the and and 
two statements on the 2nd and 9th of March, 9th of March were not, under the circum- 
the 6rst of which was a confession, and the stances, admissible in evidence, as she was 
second a withdrawal thereof. On the 20th not being legally tried jointly with him for 
of April U was tendered a pardon, and was the same offence; (3) that her deposition on 
thereafter treated as an approver, in which the 24th of April was not admissible in evi- 
capacity she gave evidence against J. ] dence, because, apart from other reasons, J 
was then committed to the Court of Session had no opportunity to cross-examine her ; 
to take his trial, U being sent up as an ap- (4) because J’s confession, under the circum* 
prover. In the Sessions Court U resiled stances, was not a free and voluntary admis* 
from her deposition before the committing sion of guilt. Held^ on the whole case, that, 
Magistrate, and was then and there treated independently of the aforesaid statements 
as an accused person, and placed on her and confessions, there was not sufficient evi* 
trial with the other accused, and the deposit dence to justify the conviction. Queen* 
tion aforesaid was put in as evidence. Both Empress v, Rama Tevan ( 1 . L. R., 15 Mad. 
accused were convicted mainly on their con- 352) commented on.— Qukkn-Emprkss v. 
fessions, J of murder, and U of abetment of Jagat Chandra Mali, 1, L R., 22 Cal. 
murder, /fr/d that the conviction of U was 50. [Beverley and Banerjee, JJ. July 17, 
bad, (he Court of Session having had no 1894.] 

Confession to police-ofTicer 25. No confession made to a police-officer* shall 
not to be proved. be proved as against a person accused of any offence. 


Rulings. 


1. The following extract from the First crimes, and the necessity for the immediate 
Report of the Indian Law Commissioners adoption in many cases of the most prompt 
shows the reasons which prompted the and energetic measures, it is requisite to 
Legislature in enacting ss. 25 and 26 : arm the police with some such powers as 
"The police in the provinces of Bengal are they now p 05 !>ess ; and we have accordingly 
armed with very extensive powers. They adopted many of the provisions of the 
are prohibited from inquiring into cases of Bengal Code on this head. In one material 
a petty nature ; but complaints in cases of point we propose a change in the duties of 
the more serious offences are usually laid the police. By theexistinglaw,thedarogaor 
before the police-daroga, who is authorized other pulice-olficer presiding at an enquiry 
to examine the compUinant, to issue pro- into a crime committed within his division 
cess of arrest, to summon witnesses, to 1 is required, upon the apprehension of the ac- 
examine the accused, and to forward the cu:»ed, to question him fully regarding the 
ease to the Magistrate, or submit a report of whole of the circumstances of the case and 
his proceedings, according as the evidence the persons concerned in the commission of 
may, in his judgment, warrant the one or the the crime, and, if any property may have 
other course. The evidence taken by the been stolen or plundered, the person in pos- 
ParliamentaryCommiUees on Indian Affairs session of such property, or the place where 
during the .sessions of 1852 and 1853, and < it has been deposited, in the event of the 
other papers which have been brought to our | accused making a free and voluntary COQ- 
notice, abundantly show that the powers of fession.it is to be immediately written down, 
the police are often abused for purposes of 1 Then follow other provisions for preventing 
extortion and oppression ; and we have con- ; any species of compulsion or maltreatment 


sidered whether the powers now exercised i with a view to extort a confession or pro- 
by the police might not be greatly abridged. { cure information. But we are informed, and 
We have arrived at the conclusion that, . this information is corroborated by the evi- 
Consideringthe extensive jurisdiction of the | dence we have examined, that^ in spite of 
Magistrate, the facilities which exist for | this quah6cation as to the character of the 
the escape of parties concerned in serious ' confession, confessions are frequently ex- 


* In s 25, as in force in Upper Burma, the words ” who is not a Magistrate,^’shall 
be deemed to have been inserted after “ police-officer " [see the Upper Burma Laws Act 
(XX. of 1886), s 7 ( /) (d).] As to statement made to a police-officer investigating a case, 
see the Code of Criminal Procedure (Act V. of 1898)1 se. 161 and 162. 
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tortedor fabriciiced. A police-officer^ on re¬ 
ceiving intimation of the occurrence ot a 
dacoity or other offence of a senou» char- 
acter, failing to discover the perpetrators of 
the offence, often endeavours to secure him¬ 
self against any charge of supineness or 
neglect by getting up a case against parties 
whose circumstances or characters are such 
as are likely to obt<iin credit for an accusa¬ 
tion of the kind against them. This is not 
unfrequently done by extorting or fabricat¬ 
ing false confessions; and, when this step 
IS once taken, there is, of course, impunity 
tor the real offenders, and a great encour¬ 
agement to crime. The daroga is henceforth 
committed to the direction he has given to 
the case; and it is his object to prevent a 
discovery of the truth and the apprehension 
of the guilty parties, who, as far as tne 
police are concerned, are now perfectly safe. 
We are persuaded that any pruvibions lu 
correct the exercise of this power by the 
police will be futile; and we accordingly 
propose to remedy the evil, as far as pos¬ 
sible, by the adoption of a rule prohibiting I 
any examination whatever of any accused 
party by the police, the result of which is 
to constitute a written document. This, 
of course, will not prevent a puiice officer 
from receiving any information which any 
one may voluntarily offer to him; but the 
police will not be permitted to put upon 
record any statement made by a party ac¬ 
cused of an offence 

2. A police-officer acts improperly and 
illegally in offering any inducement to an 
accused person to make any disclosure ur 
confession, No part of his evidence a.s to 
the discovery of fact^^ in consequence uf 
such confes.sion is legally admissible. Ke- 
marks to the effect that the prisoner was a 
person of wealth and inffuence, and had pre¬ 
vented tiuth from appearing, ought not, un¬ 
less established in evidence, to find a place 
in a judgment.— Queen v. Dhukum Dutt 
O jHA, 8 W. R. 13. [Kemp and Glover, JJ. 
June 13, 1867.] 

3. An admission obtained from a prisoner 
by persuasion and promises of immunity by 
the poliCf* ought not to be received in evi¬ 
dence, as being in direct contravention ot 
8. 146, Code ot Criminal Procedure. The 
deposition of the police-officer, moreover, 
should be taken before the admission can 
at ail be used against the prisoner under s. 
150, Code of Criminal Procedure. It must 
be proved that the prisoner received or re¬ 
tained plundered property, knowing it to be 
plundered property, before he can be con¬ 
victed under s. 4x2 of the Penal Code.—/n 
re Bishoo Manjbx, 9 W. R. 16. [Jackson 
and Mitter, JJ. Feb. 12, 1868.J 

4. G D presented a Government promis¬ 
sory note at the Bank of Bengal, bearing a 


forged endorsement, and was arrested. A 
police-constable asked N if he knew G D. 

N replied that be knew him as a common 
man. The police-constable then asked N if 
he knew anything about the note. N re¬ 
plied that he did not. No threat or induce¬ 
ment was held out, nor was any caution ad- 
iniiiibtered to N. Held that the statement 
made by N in answer to the questions of 
the police-constable was admissible. N was 
afterwards brought before R, the Deputy 
Magistrate of Seram pore, who told him, 
before any depositions were taken, that he 
(N) was charged with having received a 
stolen promissory note, and R asked him if 
lie wished tu say anything. N replying in 
the aflirmative, K, without administering 
any caution to him, asked him how or where 
he had obtained the note, and other ques¬ 
tions, the answers to which were taken 
down. N was again brought up before R, 
and was asked whether a promissory note 
then produced was one he had delivered to 
Lj D to take to the Bank. R told N that he 
was not bound to answer the question ; but 
tnat, if ne objected tu answer, that would 
also be noted. R committed N to take his 
trial before the High Court. Held that on 
the trial the answers ot N to the questions 
uf R, whether R acted as a Jus:ice of the 
Peace lor Bengal, or as a Magistrate, were 
admissible.— Queen v. Nabaowip Chan¬ 
dra Gosw ami, 15 W. R. 7in.,* I B. L. R., 
O Cr , 15 |,Pedcock,C.J., and Norman and 
Markby, JJ April 7, 8, i868,] 

5 The accused confessed toa police-con- 
staole, on beingassured by him that nothing 
would happen to her, that she had killed 
her new-born child, and had buried it in 
ihci enclosure of her house. This statement 
led to the discovery of some bones of the 
head ot an infant, a stone stained with blood, 
and a knife, with which stone and knife she 
said that she had killed her child. Before 
the committing Magistrate she made the 
same statement. In her trial before the 
Sessions judge, she admitted the birth of 
the child. She stated that it would not cry, 
and that she buried it, not knowing whether 
It was alive or dead. She also stated that the 
police-constable had pressed and threatened 
her, and told her that, it she confessed the 
truth, nothing would happen to her. She 
denied having killed the child with the 
stone and sickle, and said that ahe had 
merely pressed it on the ground, and then 
buried It. There was no evidence to show 
that the child was born alive. Held that the 
confession before the Magistrate was irre¬ 
levant, and that the Court was not prepared 
to say that the confession made before the 
Sessions Judge was made after the impres¬ 
sion caused by the promise of the police- 
constable had been fully removed; and that, 
looking at the fact that a promise of safety 
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had been made, that the confession was, 
even if accepted, of a limited character, that 
there was nothing to show that the child 
was born alive, and, considering that, if the 
child was born dead, the accused might, 
under fear of exposure and disgrace, have 
wished to conceal the body, the accused 
must be acquitted of murder.—Q ueen v. 
Mussumat Luchoo, s N.-W. P. 86. [Span- 
kie, J. April 5, 1873.] 

6 , The prisoner, on his arrest, made a 
statement in the nature of a confession, 
which was reduced into writing by one of the 
inspectors in whose custody the prisoner 
was, and subsequently signed and acknow¬ 
ledged by the prisoner in the presence of 
the Deputy Commissioner of Police at the 
police office, the Deputy Commissioner re¬ 
ceiving and attesting the statement in his 
capacity of Magistrate and Justice of the 
Peace. At the trial of the prisoner at the 
Criminal Sessions of the High Court, this 
statement was tendered in evidence against 
him, and admitted by the Judge, who over> 
ruled an objection on beh.ilf of the prisoner 
that, under s. 25 of the Evidence Act, it was 
inadmissible. On a case certified by the Ad¬ 
vocate-General under rl 26 of the Letters 
Patent, held that the confession was, under 
s. ^5 of the Evidence Act, not admissible 
in evidence Per Garth, C.J. S. 26 of the 
Evidence Act is not to be read as guaJjfying 
the plain meaning of s. 25 In construing 
s. 25 the term “ police-officer " is not to be 
read in a technical sen.se, but in its more 
comprehensive and popular meaning Per 
Curtam: S 167 of the Evidence Art .ap¬ 
plies as well to criminal as to civil cases 
Per Garth, C.J. fPontifex, ]., doubting j ■ 
The Court which under that section is to 
decide upon the sufficiency of the evidence 
to support the conviction is, in a case com¬ 
ing before the Court under $ 26 of the 
Letters Patent, the Court of Review, and 
not the Court below. Such decision is to be 
come to on being informed, by the Judge’s 
notes, and. if necessary, by the Judge him¬ 
self, of the evidence adduced at the trial. 
Per Curiam - Apart from s 167, the Court 
has power, in a case under cl. 26 of the 
Letters Patent, to review the whole case on 
the merits, and affirm or quash the con¬ 
viction.— Reg. e. Hukkibolb Chunber 
Ghosb, I. L. R., 1 Cai 307 ; 25 W. R 86. 
[Garth, C.J,, and Pontifex, j. Mar. 21 and 
April 26, 1876.] 

7. S. 25 of the Evidence Act does not pre¬ 
clude one accused person from proving a 
confession made to a police-officer by an¬ 
other accused person tried jointly with him 
Such a confession is not to be received or 
trea^ as evidence against the person mak¬ 
ing it, but simply as evidence on behalf of 

other. The High Court, on a point of 


law as to the admissibility of rejected evi¬ 
dence, reserved under cl. 25 of the Letters 
Patent, 1S65, and s. 101 of the High Court’s 
Criminal Procedure Act, has power to re¬ 
view the whole case, and determine whether 
the admission of the rejected evidence would 
have affected the result of the trial ■, and a 
conviction should not be reversed unless the 
admission of the rejected evidence ought to 
have varied the result of the trial (Evidence 
Act, s. 167).— EmVRSSS V. PtTAUBSR JlNA, 

1. L. R-, 2 Bom. 61. [Westropp, C.J., and 
Sargent and Atkinson, JJ. July 7, 1877.] 

8. Under s. 35 of the Evidence Act (I. of 
1S72), a confession made to a police-officer 
is inadmissible in evidence except so far as 
is provided by s. 27. It is immaterial whe¬ 
ther such police-officer be the officer inves¬ 
tigating the case—the fact that such person 
IS a police-officer invalidates a confession.— 
In the Matter op Hiran Miya alias Ab- 
uooL Wahid, 1 C. L. R. 21. [Ainslie and 
McDoncd, JJ. July 12, 1877.] 

9. A statement made to a police-officer 
by an accused person while in the custody 
of the police, although intended to be made 
in self-exculpafion, and not as a confession, 
may be nevertheless an admission of a cri¬ 
minating circumstance, and, if so, under ss. 
25 and 26 of the Evidence Act ( 1 . of 1872), 
it cannot be proved against the accused. 
After excluding evidence improper/y ad¬ 
mitted and put before the jury, the High 
Court found that the remaining evidence 
was not of such a character that a convic¬ 
tion might reasonably be based upon it. It 
accordingly reversed the conviction and 
sentence uF the accused, declining to order 

' his re-trial.—E mpres.s ®. Pandharinath, 
I. L. R-. 6 Bom. 34. [Melvill and Pinhey, 
fj. Oct. 5, 1881] 

10. An admission made by an accused 
person tu a police officer before arrest is 
admissible in evidence.^EMPRBSa v. Da- 
BKB Pbrshad, I. L. R., 6 Cal. 530; 7C. L. 
R. 451. [PnnsepiJ. Jan. 39, 1881.] 

It. P] accused of the murder of a girl, 
gave to a police-officer a knife, saying iL 
was the weapon with which b^^.bad com¬ 
mitted the murder. He also said that he 
had thrown down the girl’s anklets at the 
scene of the murder, and would point them 
out. On the following day he accompanied 
the police-officer to the place where the girl’s 
body had been found, and pointed out the 
anklets. Held that such statements, being 
confessions made to a police-officer, where¬ 
by no fact was discovered, could not be 
proved against P. Observations on the use 
of confessions made to police-officers. Reg. 
V. Jora Hasji (11 Bom. H. C. R. 242) and 
Empress v Rama Birapa ( 1 . L. R., 3 Bom. 
J2) referred io.^£>i PRESS v, PaNCUAM, I. 
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L, R., 4 All. 198 [Stuart^ C.J., and Straight, 
]. Jan. 10, i88a.] 

13 . A Village-Magistrate is not a police- 
officer. and therefore a confession made to 
a Village-Magistrate is not inadmissible in 
evidence by reason of s. 25 of the Evidence 
Act.— Queen-Empress v. Sama Papi, I L. 
R., 7 Mad. 287. [Turner, C J. and Hutchins, 
J. Dec 17, 1883.] 

13. Statements made to the police by ac¬ 
cused persons as to the ownership of pro¬ 
perty, which is the subject-matter of the 
proceedings against thpin, although inad¬ 
missible as evidence against them at the 
trial for the offence with which they are 
charged, are admissible as evidence with 
regard to the ownership of the property in 
an inquiry held by the Magistrate under s 
523 of the Criminal Procedure Code. An 
order, atter trial, made by a Criminal Court 
for the restoration of property under s. 517 
of the Criminal l^roredure Code is conclu¬ 
sive as to the immediate right to possessioit. 
Where an order has to be made under s. 
523, the Magistrate may, in the inquiry, 
proceed on such evidence as is avail.ible, 
and make an order for handing the proper¬ 
ty to the persons he thinks entitled. This 
does not conclude the right of any person. 
The real owner may proceed against the 
holder of the articles or for damages as for 
conversion. The High Court declined to 
interfere with an order made by a Magis¬ 
trate under s. 523 of the Criminal Procedure 
Code for the delivery of property where the 
Magistrate made such order upon the mere 
evidence of a confession of the accused to 
the police that the prt>perty was stok-n from 
the adjudged owner.— Quepn-Empress v. 
Tribhovan Manfckchand, I. L. R , 9 
Bom. 131. [West and Nanabhai Handas, 
jj. Oct. 10, 1884.] 

14. A policeman, on being cross-exam¬ 
ined, stated that, when he arrested the 
prisoner, the prisoner said to him, “ Some 
Chinamen, at the ftme of the occurrence, 
came out with hatchets *’ In re-examina¬ 
tion the policeman su far altered the words 
stated to have been used by the prisoner as 
to substitute, for the words at the time of 
the occurrence, the words at ike time, and, 
on being asked if the prisoner had ex¬ 
plained “what time,” answered, “ He said, 
* At the time I struck the deceased.’ " Coun¬ 
sel for the prisoner interposed, and objected 
to the evidence. The Standing Counsel 
contended that he was entitled to clear up 
a matter which had been left in doubt by 
the cross-examination Held that the evi¬ 
dence could not be given.— Queen-Em¬ 
press ». Mathews, I. L. R., 10 Cal. 1022. 
[Field, J. July 2*. *884.] 

15. B and R, accused of offences under s. 
414 of tke Penal Code, gave information to 


the police which led to the discovery of the 
stolen property. This information was to 
the effect that the accused had stolen a cow 
and calf, and .sold them to a particular 
person at a particular place. Held by the 
Full Bench (Mahmood, J., dissenting) that 
s 27 of the Evidence Act is a proviso, not 
only to s. 26, but also to s 25; and that, 
therefore, so much of the information given 
by the accused to the police-officer, whether 
amounting to a confession or not, as related 
distinctly to the facts thereby discovered, 
might be proved Empress v. Kaurpala 
(Weekly Notes, 1882, p, 225) dissented 
from. Per Mahmood, J., that s 27 of the 
Indian Evidence Act is not a proviso to s. 
25, but only to s. 26; and that, therefore, 
the statements in question were wholly in¬ 
admissible in evidence. Empress v. Pan- 
cham (f. L R-, 4 All. 198) referred to by 
Straight, Offg. C.J., and Mahmood, J. Per 
Straight. Offg. C J., that, where a state¬ 
ment is being detailed by a constable as 
having been made by an accused, in conse¬ 
quence cf which he discovered a certain 
fact, the strictest precision should be en¬ 
joined on the witness, so that there may be 
no room for mistake or misunderstanding. 
Observations by Straight, Offg. C.J., as to 
the mode in which the testimony of a wit¬ 
ness should be recorded in cases where two 
persons arc being tried. Observations by 
Straight, Offg. C.J., and Duthoit, J., upon 
the nature of confessions by accused per- 
bona in India, and the circumstances in 
which buch confessions are made.— Em¬ 
press V. B.\bu L.\l, I. L. R., 6 All. 509. 
[Straight, Offg.C J., and Oldfield, Brodhurst, 
Mahmood, and Duthoit, JJ. June30,1884.3 

16. The accused were charged with theft 
of some jwari. During the police-investi¬ 
gation they admitted before the police that 
they had taken the grain, and concealed it 
in a jar, which they forthwith produced. 
The identity of the jwari recovered with 
that stolen was not proved to the satisfac¬ 
tion of the trying Magistrate except by 
these admissions, and upon these admis¬ 
sions they were convicted of theft. Held 
that, as the prisoners themselves produced 
the jwari, it was by their own act, and not 
from any information given by them, that 
the discovery took place. S. 27 of the Evi¬ 
dence Act, therefore, did not apply ; and, 
though the fart of the production of the 
property might be proved, the accompany'^ 
ing confession made to the police was in¬ 
admissible in evidence.—Q uben-Emprrss 
V. Kamalta, 1 . L. R., 10 Bom. 595. [Bird- 
wood and Jardine, JJ. Mar. 19, 1886.] 

17. Instances of statements made by an 
accused person to a police-officer held to 
be admissible and inadmissible in evidence 
against such accused person. A naedical 
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man who has not seen a corpse which has 
been subjected to a posUmortem examina¬ 
tion. and who is called to corroborate the 
opinion of the medical man who made 
such post-mortem examination, and who has 
stated what he considered was the cause of 
death, is in a position to give evidence of 
bis opinion as an expert. The proper mode 
of eliciting such opinion is to put the sign** 
observed at post-mortem to the witness, 
and to ask what, in his opinion^ was the 
cause of death on the hypothesis that those 
signs were really present and observed.— 
Queen-Empskss V . Mbkkr Alt Mi/llilk. 
I. L. R., 15 Cal. 589. [Wilson,]. May 11 
18SS] 

iS. A statement made to a police-otficer 
by an accused person while in the rustodj 
of the police, if >t is an admission of a cri* 
minating circumstance, cannot be used in 
evidence under 2^ and of the Indian 
Evidence Act il. of 1S72). The action of 
a spy and informer in ^ugfi[est^ng and ini- > 
tiating a criminal oiTence is ii^elf art offence, 
the act not being excused or justified by ' 
any exception in the Indian Penal C ode, 
or by the doctrine which distinguishes the 

23. No confession mado hy any \ 

ConfesMonbv u'-i u^ert whs'e \iolxc: utticcr, 
in custody of p.-lw e n it lie s*rnCi,^ of a Mv 
proved against him. person. 

Ex/'/afhifLfH *—Jn il:is socEioo “ M 

a vtllagL' discharg’niT rna^is'i'n.il fnJK'>.jn 
in Burma or else where*, imle.s'' sacii In 
of a Mai^iNrate under ihe Code of Crirnii 


spy from the accomplice. But the act of S 
detective in .supplying marked money for 
tho detection of a crime cannot be treated 
as that of an accomplice. Distinctioa be* 
tween a spy and an accomplice pointed out, 
Hev V. Despard (28 State Trials 489), 

V. Afuiiins (3 Cox C. C. 526), Queen-Bm^ 
press V. AfoHa il. L. R., |6 Bom. d6i), 
referred to and followed.—Q cikeN'EmpreSS 
V. ]avrcuar.\m, 1 . L. R., 19 Bom. 363. 
Jardineand Ranude, |J, April 2, 1894,] 

Ste Quben e. Macdonald, to B. L. R. 
Ap. 2, ruling 1, under s. 8, p. 8. 

Sre Empress v Rama Birapa, 1 . L. R., 3 
Bom. 12 ruling 6, under s. 34, p. 19. 

See y ceen-Emprbss r, Nana, 1 . L. R,, 14 
Bom 200. ruling 3. under s, 8, p. 8. 

The provisions of s. 25 of the Evidence 
Act ( 1 . of i>'72>. which-derlare that no con¬ 
fession made to a police-oSicet shall be 
proved a-v against a person accused of any 
tiffenoe, applies to r^ery pol'u'o offl'^er, and is 
not to be restricted to officers of the regular 
polite-forct —QI’FKN-Empress i' Salemud- 
[tiN Shkik. I L R., 36 Cal. 569. [Prinsep 
and St.inltv. JI- March 14, ] 

iL‘rs'Mi ’.vhiKt he is in the cusindy of a 
It be made iti th*.* pre- 

^hall ho proiod as against buch 

.igistr.itc'■ lines no* :ncluilo the iioad of 
.s jii tlie PrcsuloiK v of Fori St, George or 
lan IS a .Magi^traic Lwercising tlie po'ivers 

131 rpKc^jIIre, I i 


I. The accused confessed to a oolice- merely pressed it on the ground, aed then 
constable, on being as'^ured by him that burii-d it Th*‘re was no evidence to show 
nothing would happen to her, that *^hc had that the rhild was born alive. Heid that 
killed her new-born and had buried the confession btfore the Magistrate was 

it in the enclosure or her house. This state- irreltvaiU. and that the Court was not pre- 
ment led to the discovery of some bones (A pared to say that the confession made before 
the head of an infant, a stone stained with the Sessions Judge was made after the im« 
blood, and a knife, with which stone and prcssion caused by the promise of the 
knife she said that she had killed her child. pobci^-ronsiAblt- had been fully remoii^gl^ 
Before the committing Magistrate she madr ‘ and that, looking at the 
the same statement In her trial before the virsalc'y had been made.'that the confession 
Sessions Judge she admitted the birth of ' was.even ifarrepted, of a limited character, 
the child. She that it did not erv that there w’av nothing to ^how that the 

and that she buried it. not knowing whether child wan born alive, and, considering that, 
it wan alive or dead She aiio stated that if the child was born dead, the accused 
the pulice-consiable had pressed and threat’ ! mignt, under fear of exposure and disgrace, 
ened her, and told her that, if she ronfes^- have vvi><hed to conceal the body, the EC- 
ed ihr truth, nothing would happen to her , ru*«cd must pe acquitted of murder.—Q ueeh 
S he denied having kii!»-d rhe child with Ih#- ; v. Mt'SsrMAT LlxhOO. 5 N.-W. F. 86- 
stone and sickle, and said that sh*! had [Spankie. j. April 5, *873 ] 

* Thi’* explanatiiffi h been added to •» 26 bv ihi* Indian Evidence Act (1872) Amendi- 
ment Act MU of 1891). 3. 

+ Act X. nf 1882. But see now thA new Cndr* of Criminal Procedure (Act V. of 1698)- 
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When t fact is discovered in conse- 
^eoce of information received from one 
of several persons charged with an offence^ 
and when others g^ive like information, the 
fact should not be treated as discovered 
from the information of them all. Jt should 
be deposed that a particular fart has been 
discovered from the information of A B, , 
and this will let in so much of the informa- : 
lion as relates distinctly to the information ' 
therein discovered.—Q ubkn v. Ram Churn 
Chvng. 24 W. R. 36. [Jackson and 
McDooell, jj. Au^. 11, 1875.] 

3. Money obtained upon for^red money- 
orders is not stolen property " within the 
definition thereof given in the Penal Code, 
s. 410. A statement whirh a man in the 
custody of the police volunteers to one in 
the position of the Magistrate ran b" U'>ed 
as evidence ae<tinst the m^n who m.ihcs it 
—Qurbn V. Mon Mohun Rov 24 W. R. 33 
[Birch and Lawfurd, Jj. July 26, <875 [ 

4. A statement made to a police-ulT'iccr 
by an .iccuscd person while jn (far ru'-tudy 
of the pohre, although intended to be made 
in self'Caculpation, and not as a confession, 
may lie neverthele-^s an admission of a rn- 
minating rircumst^nev, and, it under 

25 and 2f> of the Kvidenct- A^t (1 iii 1H72 
it cannot be proved against the accused 
After excluding evidence improperly ad¬ 
mitted and put before the jury, the High 
Court found that thn remaining evidence 
was not of such a rhararter that a convic¬ 
tion might reasonably be based upon it. 
It accordingly reversed the Ciinvi'tion and 
sentence of the accused, declining to order 
his re trial—FJ mprrss r i'\Ni>HARiNArH, 

I. L. R-, 6 Bom 3^. fMelviU and Ptnhey, 
JJ, Oct, 5, ibbi.J 

5 The word ** confession," as used in ihe 
sections of the Evidence Act relating to 
confessions, must not tic construed .in in¬ 
cluding a more inculpatory admission wbirb 
falls short of being an admission of guih — 
Qurrn• Empress e {mjKUP, J. L, R., 7 Alt 
646. [SlratghL, J. Mar 2i, 1885.) 

5* Where a pii'^oner was convicted of 
murder im a O’ntessum, retracted it the 
trial, corruborau'd by depositions read undi r 
%. aSd of the CikK of Criminal Procedure, 
and also reti acted at th** trial, hetii that the 
priaoner should not have been convicted on 
■uch evidence.—Q urkn Empkuss v. Bhar^ 

MAPPA, I. L. R, 12 Mad, 123 rCoUins, 
CJ., and Parker, j Oct. 24, 188S.J 

7, A person under arrest on a charge of 
murder was takvn in a tonga from the place | 
where the alleged offence was committed 
to Godhra- A friend drove with her in the 
iQfign^ add 1 mounted policeman rode in 
In the course of the journey, the 


poHceman left the tonga, and went to a 
neighbouring village to procure a fresh 
horse, the tonga meanwhile proceeding 
slowly along the road for some miles with¬ 
out any escort. In the absence of the poUce- 
nnan, the accused made a communicatioa to 
her friend with reference to the alleged 
offence At the trial it was proposed to 
ask what the prisoner had said, on the 
ground that she was not then in custody, 
and that s. 26 of the Evidence Act (I. 

I of 1872) did not apply. Held that, n^- 
I withstanding the temporary absence of the 
! policeman, the accused was still in custody, 
and the question must be disallowed.— 
Euprrss V . Lbstkk, 1 . L. R , 20 Bom, 165. 

I [Jardine, C.J. July i. 1895,] 

1 8 The custody of the keeper of a jail 

in a Native who is not a police-offfceri 
does not become that of a police-ofitcer 
merely because his subordinates, the ward- 
; ers 0/ the jatl, are members of the police- 
force of that State In the absence of any 
; suggestion of a close custody inside the jail, 
j such as may possibly occur when an ac¬ 
cused person is watched and guarded by a 
poIire-otTirer investigating an offence, s. 26 
of the Indian Ewdence Aci (I. of 1872)does 
I not exclude siuch a jailor from giving evi- 
! denre of what the accused told him while 
; in iail —Qckkn-Emprrss v Tstva, 1 . L. R.. 

' 30 Bom 795 [Jardineand Ranade, ]]. Sep, 

i4, li^s: 

I 

See Emprbss tr. Javrcharam, I. L. R., 19 
Bom. 363, ruling 18, under s. 25, p. 24. 

Sec Qi;ekn v Dkumum Dutt Ojha, 8 
W. R 13 ruling 3, under s 25, at p. 21. 

Ste Ewprrss V Ram .a Bir\fa, 1 . L. R., 3 
Bom. 13 ruling 6, under s. 24, p. 19 

See Reo V HUERIQ01.E CkundsrGhosi, 
: L L R., I Cal 207 ‘ 25 W. R. 86. ruling 6. 
under s. 35 p 22 . 

Sec Empress p. Pancham. I. L. R., 4 All. 

; ro^ ruling li, under s 25, p 22 

Sec Qupen-Emhrsss v. Kaualia. 1 . L. 
R.. 10 Boai. 595, ruling 16, under s. 25, p. 23. 

Sor Qurbn-Emprrss r . Mrmhr Ali Mut- 
t LICK, 1 I- R . 15 Cal, sHg, ruling 17, under 
i s. 25. p. 23 

I See Quebn-Emprbssv. NilmADHUB Mit- 
, TSR, U L. R., 15 Cal. 595, ruling under 
1 21, p. 16. 

I See Qusrn-Empbrss p. Nana, 1 . L. R., 
j 14 Bom. 260, ruling 3 under 8, p. 8. 

Sec Emprb.ss v Babu Lal, 1 . L. R, 6 
All. 509, ruling 15, under s. 25, at p. 23. 

I The words " police-officer ” and ** MagU- 
I trate" in s 26 of the Evidence Act ( 1 . of 
I 1872) include the police-officers and Magii- 


S.at 
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trates of Nktive States, as well as those of 
British India. A confeasion made by a pri¬ 
soner while in police-custody to a Ftrst- 
class Magistrate of the Native State of Muii 
In Kathiawar, and duly recorded by such 
Magistrate in the manner prescribed by the 


Criminal Procedure Code (Act X. of i888)i 
is admissible in evidence. Qu§tn-Rm^§$s 
V. Sundar Singh (I. L. R., 13 All. 595) fol¬ 
lowed.— Qubkn-Empkrss V. Naola KalAi 
1. L. R.. 33 Bom 235. [Strachey and 
Fulton, J], May 28, 18^.] 


27. Provided that, when any fact is deposed to as discovered in consequence 
How much of information information ft'ccived from a person accused of any 
received from accused may be offence in tiu* custody of a irohce-ofhcer, so much of 
proved. information, whotluT it amounts to a confession 

or not, as relates distinctly lo the fact diercby discovered, m\v be proved. 


Ruhngs. 


I. To make the confession of a prisoner, 
not uttered in the presence of a Magistrate 
admissible in evidence, the fact discovered 
must be one which, of its own force, inde¬ 
pendently uf the confession, would be ad¬ 
missible in evidence. S>, 149 and 150 of the 
Criminal Procedure Code considered.—/« rc 
Choda Atchrnah. 3 Mad. H C. R. 318 
[Holloway and Elhs, JJ. Feb. 28, 

3. The accused made a confessi.in to .r 
police-inspector, part of which related to 
the concealment of certain jewels, afui m 
consequence ot the uitormatioii ito rei'cived, 
the jewels were cisrovered. Held that un¬ 
der s. 27 of the Evidence Act that part of 
the accused'^ confession which dcscnbi.^d 
his assault on the deceased, and her conse¬ 
quent death, and the way in which he be¬ 
came possessed of the jewels, related dis¬ 
tinctly to the fact of the discovTy of the 
ornaments, and might be proved .. ist the 
accused.— Qubrn r. Pao.\bbb .omaha, 19 
W, R. 5t. [Kemp and Glover, JJ- Apr., 

«. >873-] 

3. Under s. 27 of the Evidf*ace Art n*,jt 
every statement made by a person d of 

any offence while m the custody r p **- 
officer, connected with ihr produrtion nr 
6nding of propertv, is anmissibb- rh'i'-i* 
statement.*! only which le.ad inimedi.ii('ly tu 
the discovery of property and in so tar as 
they do lead to such discovery, are proper I \ 
admissible \Vhatr>vcr t>e the nature of the 
fact discovered, that fact niU'.t, in all rase'< 
be itself relevant to the case, and the con.- 
oection between it and the statements m id^ 
must have been such that that sratiMnent 
constituted the information through whir,', 
the discovery was made, in order to rcr.dnr 
the statement admissible* Other stalt'mcnis 
connected with the one thus made evi¬ 
dence, and thuis mediately, but not neces¬ 
sarily or directly, ronneried with ‘he fact 
discover! d, are not admissible. That a wit- I 
ness says that a plan was prepared in his j 
presence is not a siifhoient rcasjn for n*i I 
nxUting the plan in evidence, unless the j 
witness also says that to his own knowl(Mlg« 
the plan is correct.—R ro. v. ]ora Hasji, ' 


11 Bom. H. C. R. 343. [West and Pinhey 
JJ. Dpc. 3, 1874.J 

4. No judicial officer dealing with the 
provisions of s. 27 of Act 1 . of 187a should 
allow one word more to be deposed to by a 
police-officer detailing a statement made to 
him by an accused, in consequence of which 
he discov'cmi a fact, than is absolutely ne¬ 
cessary to show how the tact that was dis¬ 
covered IS connected with the accused, so 
as, in Itself, to be a relevant fact against 
him, S. ay was not intended to let in a con¬ 
fession generally, but only such particular 
part uf It as set the person to whom it was 
made in morion, and led to his ascertaining 
the fact or Ucts of which he gives evidence. 
Emprf^s vf India v Panrham ( 1 . L R., 4 
All. 198), Queen-Empress v. Babu Lall ( 1 . 
L. R , 6 All. 509), discussed and Comment¬ 
ed on. Thus, when a police-cfficer deposed 
(hat an accused had tuid him that he had 
robbed K ot Rs. 4S, whi rrof he had spent 
Rs. S, and h.is go' 40, and that he had 
mad'* ovcT the Us. 40 to him, held that the 
Htatcm'-nt, thru he* rubbed K ot Rh 48, was 
not n'jr''S.nnl) prf*lminary to the surrender 
of Rs. 40. :irid vfA^ inadmissible in evidence 
again it him When also a police-officer de- 
pottd to the fact that 'he a.-runed, who was 
4 h^rg*^d with murdr'f, Karl stated to him that 
hr and K had stnlen j>orTw> hides from C, 
and upon such sta'cment he had sent for C, 
and rrTOtdpd his mtormarion, and when it 
appeared that k.' had already informed the 
police of the fact nf the theft, tbongli the 
witnesi wa'% not aware of it, held that the 
statement was inadmissible upon the ground 
that it would be nu>st dangerous to extend 
th'* provisions of s. ay, and allow a police- 
uffierr. who is investigating acusc, to prove 
,\n information received from a person 
ac'f'usrd of an offence in the custody of S 
police-officer, on the ground that a inaterial 
fact was thereby discovered by him» when 
tiiat fact was already known to another 
police-otficcr. Although, under some cir* 
rumstanres, a charge ot murder may be sua* 
tamed, when the bc^y of the parson aaid to 
Have been murdered la not fortheomtiig. 
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•tjll, when thtt Is the case, the strongest 
possible evidence as to the fact of the mur^ 
ebr should be Insisted on before an accused 
is convicted. When an accused charged 
with murder was alleged to have taken a 
boat from a place where it had been secured 
hy its owner, and, after proceeding some 
distance in it, had abandoned it, and when 
he was charged with the theft of the boat, 
k^ldih^t the charge was unsustainable, inas> 
much as it was evidently not his intention 
to convert it to his own use, and m>ike it 
permanently his own property, but merely 
to make use of it for the purpose of adding 
him in escaping,—Anu Shikdar v. Qukbn- 
Ewpassa, I. L. R., ii Cal. 635. [Mitterand 
Norris. JJ. May ap, 1885.] 

5. The test of the admissibility, under s. 
37 of the Evidence Act, or infarmation re¬ 
ceived from an accused perskon in the rus- 
tody of a police-officer, whether amounting 
to a confession or not, is, ”Wis the fart 
discovered by reason of the information 
and bow much of the information w.is the 
immediate cause of the tart di'^^overed, 
and a$ such a relevant fact f- Queen-Ev- 
PRESS v. CooMBR Sahib, 1 . L. R., 13 Mad. 


tS3’ [Muttusami Ayyar and Parker, JJ. 
Nov. 23, 188S.] 

See Queen v, Dhuruh Dutt Ojha, 8 W. 
R. 13. ruling 2, under s. 35, at p. 3 X. 

See Queen v. Mussumat Luchoo, 5 N.- 
W. P. 86, ruling 5, under s. 25, p. 21. 

S^e Queen v. Ram Churn ChunG| 24 
W. R. 36, ruling 2, under s. 26, p. 24. 

See In the Matter op Hiram Miva alias 
' Audool Wahio, I C. L. R 2t, ruling 8, 

I under 5. 25' P* 

See Empress v. Ram\ Birapa, 1 . L. R.> 

; 3 Bonn, 12, ruling 6, under s. 34, p. 19. 

^ee Empress v, Pancham, I. L. R., 4 All. 

^ 198 ruling 11, under s. 25, p. 22. 

See Qukbn-Empressv. Kamalia, I. L R., 
JO Bom 595 ruling j6, under a . 25, p. 23. 

•Sre Qurkn-Kmpress V. Mkher Ah Mul- 
1 icK, I. L- R , 15 Cal. 5S9, ruling 17, under 
s. 25, p. 23. 

See Q'jebn.Empress r. Nana, I. L. R., 14 
Ho-n. 260, ruizng 3, under s 8. p. 8 . 

Sec Empress v, Babu Lal, 1. L. R., 6 All. 
509, ruling 15. under s. 25, p, 33. 


Confe^sinr n.,vk- r.- 28 . H mk'u A confession as is referred lo in sec- 

moval -f impro-kviDti . tion 24 is ma io after tiie impression causM by any such 

bytnducem^nt.thre.'ii.<»rpro- inducement, threat, or promise, has, in the opinion of 
mise, rel'^vant. Court, been fully removed, it is relevant. 


29 , If such .a corUc’ssi'ui is otiierwtse relevan;, it does not become irrelevant, 
^ , inerclv because u was made under a promise of se- 

vant n''»t to hc'iirn'i irrf*it*vrint crecv, tir in i,onsfj'Hi’^iice ot a deception practised on 
bei-4msi* of promise.‘fsrrrei-v. th#* accused f.)r the purpose of obtaining it, or 

when he wa-' drunk, or becaus.* n was made in answer 
10 questions which he need u d fiave aas'\«‘ivd. whatever may have bem the form 
of those questions, or l»ecaase* lie was 11 n wirncd tuii iic was not bound lo make 
such confession, and that evidence ut it mi^h: be g,ven against him. 


PuhtiFs 


1. The prisont.'r was ronvictetl of inurds’r 
by the Sessions Judge, anfl sentenced to 
deBth, subject to confirmation hy the Hign 
Cdnft. The High Court directed the .Sc'*- 
sioos judge to take any evulenrethit might 
be forthcoming to pruve the alleged con¬ 
fession before the Magistrate, which as re¬ 
corded, was inadmissible, not being taken 
at proscribed in s. 305 of the Cnminil Pro¬ 
cedure Code ; anvl to rortily the result t>f 
•uch inquiry and evidence to that Court 
Evidence of the ronfession having been 
taken by the Session^ judge and certified 
aa directed, th#* High Court confirmed the 
CAovicUon and the sentence of licath.— 
Rio. V. Gkhv Bapu, a Bom. H. C. R- 39*^ 
[Araould, Acting C.J., and Newton and Ja- 
nardaoilj. Aug. i8, 1864.] ^ 


2 . A pn-soner was ronvirted of murder 
by the Sessions Court, and sentenced to 
d*Mth subjeet to the confirmation of the 
Mii’h Court. Tne High Court returned the 
rase fo tne Sc^sion.s judge in order that be 
should like any evidence that might be 
Jorrhrouwng to prove the alleged confession 
beiuti' the Magistrate, which, as recorded, 
iiiadmiM»tble, because it was not taken 
as prescribed in s. 205 tl'C Criminal PrO- 
I cedure Code, the result of such inquiry and 
, evidence to he certified to that Court. The 
' case being resumed for final disposal, the 
High Court remarked; There is no evi¬ 
dence of what the questions were; but the 
wrness says the confession was given frea- 
1y, and was not elicited by aay threats or 
promises. The form of the question U im* 
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Si 19. material, even ahhm»h it assumes tine pri¬ 
soner's guilt. The Court alter the convic- 
tioo of murder to one of culpable homicide, 
and sentence the prisoner (o be transported 
for ten years Rbg, Pbvadi bin Bassa- 
PA, a Bom. H.C.R. 397. [Couch and New¬ 
ton, JJ. Mar. 16; 1864.] 

3. The prisoner was convicted by the 
Sessions Judge of the offence of accepting 
a gratification as police-patel under s. r6t 
of the Penal Code. The examination of the 
prisoner before the Magistrate was not taken 
down in the form of question and answer, 
as required by s, 205 of the Cmninal Pro¬ 
cedure Code Per Curiam * The exairii- 
nation under s. 205, to be admissible as 
evidence under s. 366, must be taken in the 
form of question and answer, and certified 
as required in s. 205. Bui if it be not taken, 
as in the present ra-^e, the Court c<in order 
the confession to be proved by the evidence 
of the writer of the examination or other 
person who was preseni Inihecase, how¬ 
ever, the evidence is sufficient without the 
inadmissible examination, and, under ss 
426 and 429, the admission of the ex^imi- 
nation as evidence does not invalidate the 
trial and conviction. "—Rbg v Vithom 
VALAD Abba, 2 Bom H. C R 39S. [Couch 
and Newton^ JJ. Mar. 16, 1864.' 

4. An admission of rnme, when fairly 
made after duo warning, is not admissible, 
simply because, at the time it was made, no 
formal accusation had been made against the 
party making it,—Q uben v. Rmi Churn* 
Chambk 4 VV. R. 10. [Kemp and Seton- 
Karr, jj. Sup. 12, 1865 

5. The admission of prisoners m their 
own statements oeiuretho Magistrate ought 
to be given in ev iden.'e at the trial. A Ses¬ 
sions Judge's note of the evidence should 
be sent up in a legible form.—yi'HHN r. 
Bhucnvan Dosadh, 4 VV, R xB. "Glover, 
J. Oct. 24, 1865-] 

6. The whole, and not pari, of a pri¬ 
soner’s confession must betaken tn order to 
his conviction. ^Qukbn w. Chokoo Khan, 
5 W. R. 70. ,'Norman and Campbell, JJ. 
April 16. x866.[ 

7. The Magistrate in his grounds of com¬ 
mitment, and th ■ Sessions ludge in bn con¬ 
viction, should specifically note with exact¬ 
ness and precision the proof against each 
particular prisoner, and the manner in which 
it is supported. To give weight to confes¬ 
sions of prisoners recorded under s. 149, 
Code of Criminal Procedure, there .should 
be a judicial record of the special circum^ 
stances under which such confessions were 
received by the Magistrate, sh'jwing in 
whose custody the prisoners were, and how 
far they vm quite free agents. In a pre- 
Uminary inquiry before a Magistrate, the 


evidence should be sent in as fonndi wA 
not ki'pt by the pnlice rill they have made 
tc all complete. — Qukbn v. Kodai Kahai, 
5 W. R. 6 [Norman and Campbell JJ, 
Jan. 15, 1866.] 

8. A prisoner may be convicted on hia 
own uncorroborated confession.—OuBKN 
Runjbet SKrttAL, 6 W. R 73. [Loch, J. 
Sep. 10, 1866.] 

Q The ronfes^ion nf a prisoner before 
ri Magistrate, though retracted before the 
Judge. IS admissiblr in evidenre against the 
prisoner, provideil the |udge be sai 1 sfied that 
It wa<k voluntarily made—Q ubbn v. Srkb- 
MurTY Monuola 6 W. R, 81. [Kemp, J. 
Oci. 5, r86G.] 

10 An admission by A and B that the 
crime rharged against them wa'« committed 
oy C .ind D, and that whatever share they 
had in tt wa^ under compulsion, is not a 
rorfe^sion un which any person ought to be 
convicted, i'revious statements uf witness¬ 
es on oath arc not available as evidence in 
a sub-equeni trial,—UKVN v, KrisTO Mun* 
iiui, 7 VV. R. 8. [Krriip and Markby, JJ- 
J.in 7, 1867 ^ 

11. VV'hurc A wite died from a rhance-kick 
M '.nr spleen infiirieJ by her husband on 
orovocaiinn given by the wife, the husband 
not Knowing th.t! tlir* spleen was dispasedi 
.ind sh >wirig by tlv* blow itself, and by his 
Ct'idur> immedw*c!v afterwards, that he 
had no intention or knowledge that the act 
was likely to cause hurt endangering human 
life keLi that the hu'>band was guilty of an 
I offence under ss in; and 321 of the Penal 
’ Code and not of an offence under Ss. qio 
! and J22 admi-sion by tne husband in 

, ih> present e ot several witnesses that he 
‘ had killed his wife, and that <;he died after 
receiving the kick, was held to be direct 
I evidcnri- against him.—Q ubMN v ByBaCIOO 
: Noshyo, 8 VV. R 3g '.Seton-Karr and 
j Hobhoiisf |j June 29, 1867.] 

j 12, A tirisoncr’s *'onfesMOn muat be taken 
in its entirely. VV'hcrea prisoner confessed 
' that hp did no» inspect his wife’s fidelity; that 
I he left home on business ; that on his refura 
I he saw what ronvinred him of his wife’s 
infidelity : .ind chat, maddened at (he sight, 
he killed both her and her paramour, held 
that he was guilty of culpable homicide not 
I amounting to murder, and that the cam 
j WA.i one tn which he Ought to be treated 
• with lenity.—-Q ubkn «. Shkikh BooohOOi 
; 8 W. R- 38. (Kemp and Glover, JJ, July 

I 9. *^<57.1 

rj. A confession before the Magtstrate, 
Though afterwards retracted before tlie 
' MOH’i Court, 1.1 rvtden<'e against the ptHy 
making it under h. 366 of the Code of Cri¬ 
minal Procedure (Act XXol tWl)^ 
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Qusin V. Mussamut Jkwa, 8 W. R, 40. 
fkemp and Glover, JJ. July 16, 1867O 

14. A voluntary and genuine confession 
is legal and sufficient proof of guilt.—Q uken 

V. Jhurrbb, 7 W. R. 41. [Seton^Karr, J 
Mar. 11^ 1867.] 

15. The confessions of a prisoner in one 
case in which he was convicted cannot be 
used against him in another case, unle-s 1 
they are deposed to on oath either by the 
person who took them down, or by some 
one else who heard them.—M ungbk Bhoo- 
Vah, RavistON OP Procbboinos in the 
Cask op, 10 W R. 56 [Phcar and Hob- 
house, J]. Nov. 94, 1868.J 

16. The properly-attested confession of a 
prisoner before a Magistrate is sufficient 
his conviction without corroborative evi¬ 
dence, and notwithstanding a subsequent 
dtaial before the Sessions Court.— Queen 
o.BhotTukRujwl'n, 12 W, K.49. [Glover 
and Muter. JJ. Aug. 21, 1S09.] 

17. S. 109 of the Code of Criminal Pru 
cedure refers to cases where thf confesMon 
of a prisoner has been made to the Magis¬ 
trate conducting the investigation, and not 
to the police. It is only when properly m.ide 
to the Magistrate that (he confession ran be 
used as evidence against ihr prisoner The 
mere stand mg by of tht‘ Magistrate when the 
confession is beinj; made 10 the police is nut 
Sufficient—Q ueen r- Domus Kaii\r, 1 

W. R» 82, [Kemp and Glover, ]]. Dec. 
y ai, i86g.j 

18. A confession made to a [oint-MagiA- 
Irate of a diatnci m charge of the Sudder 
Sub'Divtsion is receivahie m evidence al¬ 
though the Joint M.igistrate may not havt* 
been Hperially etnpotvered under Art Vlll 
of 1869 to receive the conlessiun ul prison¬ 
ers. A confeNsion made to a private indi¬ 
vidual may be evidence against ine prison¬ 
er if proved by the person before whom the 
confession was made.-^QusKN v. Goprr 
Nath Kollu, 13 W. R. 69. Jackson and 
Glover, JJ. May 7, 1870 . 

19. It IS not ncces.snry for a Sessions 

'JtidgA to read out to prisoners confessions 
matTC by them before a Magistrate, and ask 
them if they have any objection to the re¬ 
ception ol these contessioiis. Thf examina¬ 
tion of prisoners before a Magistrate is tu 
be received in evidence, and the attestation 
of the MagiHtrate jc proof of 

the circumstances. — Qukhs e. Missrk 
Shbikh, 14 W. R 9. Jackson and Glover, 
JJ. Jane 30, 1870 

Oa The words, ‘*a Magistrate," in s 
149 of the Code of Criminal Procedure, 
niean *'aay Magistrate/ and not merely 

ibe MagUtraie having jurisdiction " The 
pneifee of taking prisoners before Magi 4- 


trates not having jurisdiction in the case, 
for the purpose of getting a confession re* 
corded, is not generally desirable, but such 
a confession is legally admissible in evi¬ 
dence when duly proved.— Rhg. v. VahaLA 
Jbtha, 7 Born. H. C. R. 56. [Gibbs and 
Melvill, ]J. June 30, 1870.] 

21. A Sessions judge, after a prisoner 
upon his trial has pleaded what in effect 
amounts to a plea of not guilty is not justi¬ 
fied in convicting the pri'-oner solely upon 
a confession made before the committing 
.Magistrate.— Queen v. Huksookh, 2 N«- 
W P. 479. [Spankie, J. Dec. 19, 1870.] 

22. Although the averment on the record 
of .1 .Magistrate by whom a prisoner is tried, 
chat the accused, before making a confes¬ 
sion, was warned that 11 was optional with 
him to answer the que!>Tions put to him or 
not, IS on appeal conclusive as to the fact 
of such a warning having been given; it is 
not conclusive to show that such a con¬ 
fession has not been made under the indu- 
enre of Icar engendered by previous mal¬ 
treatment, or i!> not otherwise valueless* 
Allegations made in a regular and proper 
manner before a Sessions Court on appeal, 
that a confession made by the accused be¬ 
fore the Magistrate who tried the case was 
made under such circumstances as to pre¬ 
clude Its admissibility in or diminish its 
Value as evidence, should receive due at- 
tentijn, arid be inquired into. A Sessions 
Court refusing to make such inquiry com¬ 
mits a grave error in law and procedure. 
L^puii an inquiry which the High Court 
directed the Sessions Judgr* to make into 
such an aiiegntiun the prisoners were order- 
(‘d to be and were soiemnly affirmed, and 
the prosecution neither objected to the form 
.i the order nor to the affirmation of the 
nnsoners. ai.d moreover cross-examined 
them, bu: 'ibjccteu to tneir evidence being 
used upon the return uf the inquiry, ft was 
held that the objection, though possibly 
good if taken in time, was too late, and that 
the evidence of the prisoners might be used 
whether tb»^ onler directing them to be 
affirmed wa^ correct or otherwise. Where, 
during such an inquiry, the Sessions Judge 
accorded his .sanction to the prosecution for 
perjury of some of the witnesses who de¬ 
posed on behalf of the prisoners, the High 
Court considered such a proceeding impro¬ 
per, and eminently calculated to defeat the 
onject of the inquiry. Semble {per Lloyd 
and Kemball, JJO^A person cannot be con- 
vicied, under a. 20i of the Penal Code, of 
causing evidence of the commission of an 
oiT^nre by himself to disappear, nor can be 
be c.mvicted of the abetment of inch an 
a4‘t Question as to the extent of the pri¬ 
vilege of speech accorded to counsel and 
advocates considered. Important state- 
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ments made in verified petitions to the High 
Court, if untrue, should be contradicted an 
affidavit. Appointment of the Magistrate, 
who, in the first instance, had tried and 
convicted the accused, to be Crown Prose¬ 
cutor to conduct an inquiry subsequently 
directed in the same case, censured as being 
unprecedented and objectionable. A pub* 
lie prosecutor should be without a personal 
interest in the cases which he conducts 
Prisoners should be allowed to have free 
converse with their vakils out of the hear¬ 
ing of the police officers in ch-irge of such 
prisoners. It is undesirable that Magis¬ 
trates whose decisions are under appeal, or 
who have been engaged in promoting the 
prosecution, or police-officers concernrd in 
a case, should sit on the bench beside, or 
converse privately in Court with, the Judge 
who is engaged in trying prisoner's appeal. 
If the Appellate Judge wishes to ascertain 
any facts relating to the r.ise from the 
Magistrate who convicted the accused, he 
should examine the Migis’^rite upon oarh 
or solemn affirmation, in tne same manner 
as an ordinary witness.—R bo v. K\shi- 
NATH Dinkah, 8 Bom. H C 1 % 126 

[Westropp, C.J , and Lloyd. Melvill, Green, 
and Kemball, Jj. April 12, 1871.] 

23 Points out the importance of properly 
recording and aitescing the confessions of 
prisoners under s. 205 oi the Code ot Cri 
minal Procedure.—Q uben t. Bhikakre. 15 
W. R. 63 [GIpver, J. April 2 g, 1871 ] 

24. A detailed confession made by an | 
accused before a Magistrate, but retracted 
on the examination b ung read over to him 
in conformity with s. 205 of the Code of 
Criminal Prof'edure, does not amount to a 
confession, although the plea for retracting 
the confession vis , ill-treatment ot the ac¬ 
cused Oy the police, may be inquired inUt 
and found to be untrue—R ro v Gar bad 
Bkchar, 9 Bom. H C. R 344 [Lloyd and 
Kemball, Jj. Aug. 22, 1872 ] 

25. The words actually used by an ac¬ 
cused, who IS said to have confessed, ought 
to be ascertained. The Court should not 
accept merely the conclusion'n at which the 
witnesses deposing to a confession them¬ 
selves arrived, from the answers which the 
accused gave to questions put by them. 
Where an accused make^ two distinct state- 
ments^the one amounting toa contession of 
guilt, the other repudiating guiil^if the one 
statement is taken against thr ac,.u3ed, the 
other also must betaken, for what it is worth, 
in his favour. The Court ought to weigh 
well the relative credibility of the two state¬ 
ments before it accepts the one in preference 
to the other. Documents which were in the 
record sent up by the Magistrate but which 
were not pot in evidence before the Sessions 
Judge, were looked at, because they told in 


I favour of the prisoner.-'^QuBBN v. SooBjAN^ 

' 10 B. L. R. 332. [Phear and Ainslie, JJ. 
jan. 14, 1873.] 

a6. The direction of s. 346 of the Code 
of Criminal Procedure, enjoining that an 
accused person shall sign the record of his 
confession, is not satisfied by the follow¬ 
ing: " Signature of A B (the accused); the 
handwriting of C D." Where the convic¬ 
tion of a person was based upon a confes* 
sion thus subscribed, the High Court re¬ 
versed it, and held that the Sessions Judge 
was bound ta prevent the production of 
>uch a confession. — Rbu. v. Daya Anako, 
11 Born. H C-R. 44 [West and Nanabhai 
Haridas, JJ Mar. 12 1874.] 

27 S 122 of the Code of Criminal Pro¬ 
cedure, which re<4iiire$ a Magistrate to cer¬ 
tify on a ronie«<sion his belief that it was 
voluntarily mad**, does not apply to the case 
of .1 confession taken by a Magistrate, who 
is actnally investigating the case, and ex¬ 
amining the witnesses preparatory to com¬ 
mitment. but to a ra^p where some other 
Magistrate takes a confession, and forwards 
It to the Magistrate by whom the case is in¬ 
quired into or tried — Qurbk v Jbtoo, 23 
W. R. 16 [Phear and Morris, J|, Jan. 7, 
‘‘^75 ] 

28, A conferMOn not recorded according 
to the provisions of Act X. of 1S72. a. 346, 
IS inadmissible as evidence. — Qobbk v, 
Kai a Chanij Pal, 24 \V. R. 29. [Birch 
and Lawford, Jj July 28, 1875.- 

29 The ordinary rule of taking confes- 
I sions as a whole, and giving the accused (in 
i the absence of other evidence against him) 

I the oenefii of any cireumstance that may 
I appear in his favour therefrom, cannot ap¬ 
ply to confes-tions which arc diametrically 
opposed to each other, but only where the 
more favourable view is not absolutely in¬ 
consistent With the general tenor of the 
confession —Qurbn v. Nityu Go#al Da 89 
Bvragbb, 24 W R. 80. [Gloverand Mitter. 
JJ Dec 21. 1875 ' 

30. Where a per:>on, accused of murdeti 
acknowledged having struck his victim, blit 
repudiated the intention to murder, and the 
Sessions judge aecrpted this acknowledg¬ 
ment as a plea of guilty, and omitted to ro- 
rord any further evidence, held that tho 
judge was bound to accept the statement of 
the accused a^ a whole, if tt was taken as a 
confession at all Conviction for murder 
accordingly set aside, and new trial ordered* 
—QuEBN V SotfAOOLLAH, 35 W- R. 23 . 
[Maepherson and Morris. jJ. Mari t4i 
1876.] 

31 A confession recorded under s laaof 
the Criminal Procedure Code, to be admU- 
sible in evidence, mutt not only bent a me* 
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Riorifiduna tbtt the Maffiitrate believed rt 
to have been voluntarily madef but also a 
certificate, under s. 346 of the Code, that it 
was taken in the Magistrate’s presence and 
hearing, and contains accurately the whole 
of the itatement made by the accused per* I 
90 n. No oral evidence can be received to 
prove the fact of the confession, if the con- 
fosiion itself be inadmissible Reg. v. Bai 
J?alaft(iO Born. H. C. R, 166) followed.— 
Rbg. V. Shivya, I L. R., i Boio. 319 

I Melvill and West, Jj. April 5, 1876.] 
kiaseoted from in Empreis v. Ramanjiyya^ 
infrat ruling 34. 

5a. Where the only evidence in a Ses¬ 
sions trial was ronfebsions made to a Ma- 
I^Strate, but subsequently retracted, and 
it was established that the police miscon 
ducted themselves in the ^e^rch ot the 
houses of the prisoners who confessed, and 
of othcTi, under trial and pruduced evidence 
which was rejected as fal-^e, it was held that 
the prisoners could not safety tie convicted 
on their own statement-t without any ror- 
roboration.—I n ihk Matter or Sokirl'd- 
DEEN,3 C. L R.132. _Markby and Prinsep. 
JJ. April 28 1878/ 

33 The attestaMon required by s 346 of 
the Criminal Procedute Code is unnecessary 
when a confession is made in Court to iht^ 
officer trying the c*ise aI the time of trial — 

Ik thx Matter of Ctu'uuAN Sk\h, i L 
R-i 3 Cal 756, 3 C L K 317. [Markby 
and Prinsep, jJ .April 30, 

34 Where a M.igisT rate-, in t<ikin^ ih*.‘ 
ronfcHMon of a prisoner under h 123 of the 
Criminal l’ru('v*di]rc Ct^de, omits to take it 
in writing with the formilities prescribed 
by s. 346 of ih.it Code, ■»ucis ronfc^siun i\ 
not absolutely inadmissible in evidence. 
Evidence may b'* takr-n to show that ihc ' 
prisoner duly made the statement recorded 
Eeg. V Shtvyu (1 L.« R.. I Hum J19) dis- 
Bcnted frum A Village-Munsif in the M.id' i 
raa Presidency is a 'Magistrate " Within 
the meaning of s 26 of the Evidence Act 
1872 The word “include'' in cl 13 and 
Other clauses of s 1 oi Act 1 . of 1H68 is in¬ 
tended to be enuinerative, not exhaustive. 
-*-^EMPRBas V Ram^njivva, I. L, R.. 3 Mad 
$. [Innes and Korbc';, JJ Sep 18. 1878.] 

35, When the confession of a ptisoner 
under a |93 of the Criminal Procedure Code 
was not taken in the manner provided by 
3 . 346, and wat, iherefnro, defective, held 
that the evidence of the recording officer, 
that such rontessioii was actually made, ; 
was SnadmiSMble to remedy the defect. — 
In re B!iiprB3 .S v Mannoo Tamoolrh, i. 
L R., 4 Cal. 696 .4 C. L. R. 137 ■ 

and White, JJ. Peb 19, 1879 j 
36, S. 133 of the Criminal Procedure 
Code does not apply to a confessi^^n re¬ 


corded by a Magistrate acting under ch, 15 3 - 9 ^ 

or ch. 17, but to a confession made by a 
Magistrate other than the Magistrate by 
whom the case has to be inquired into or 
tried, and to a confession made during, or 
before the commencement of, an investiga¬ 
tion by the police— In the Matter op 
Brhari Hadji, 5 C. L. R. 338. [Wilson 
and Tottenham, JJ. Oct. 11, 1879.] 

37. A defect in a confession taken under 
s. 122 of the Code of Criminal Procedure 
cannot be remedied, as in the case of an ex¬ 
amination of a prisoner under s. 346, by 
evidence taken at the Sessions.'— Empress 

; V. Hari Kristo Biswas, 5 C. L. R, 209. 

1 [Wilson and Tottenham, JJ. Oct, 31, 1879.] 

38. A confession made by the accused 
i person before a Magistrate who has juris- 
; du'iion to deal with the matter to which it 

relates may be made at the commencement 
! of a trial or enquiry under ch. 13 of the 
I Criminal Procedure Code, and be treated 
[ us a confession under s. 346, whether or not 
j the case be still under the investigation of 
I the police Per Curiam —The object of s. 

I 122 of the Code of Criminal Procedure is to 
I enable any Magistrate, other than the Magis- 
' irate by whom the caie is to be fried or 
I enquired into, lo record a confession prompt¬ 
ly. In the Matter of Bekari Hadji (5 C. 

' L U 23S) and Reg. v. Skivya (I, L. R., 1 
Horn 2iy) discusstd —Kkishno Mossrv. 
Empress, 6 C L R. 289. [Morris and 
Prinsep, JJ. Feb. 5 i8fio,J 

39. A confession recorded by a Magis¬ 
trate who afterwards conducts the enquiry 
preiiminary to committal, and has jurisdic¬ 
tion To do so. IS to be treated as an ex¬ 
amination under 193 of the Criminal 

j Proredure Code, and not as a confession 
recorded under 5. 122, notwithstanding that 
the prisoner may have been brought before 
the Magistrate before the conclusion of (he 
police-investigation. To .'^uch confessior^ 
conscquenily, the provisions of the last 
paragraph of s 346 apply. S. 122 of the 
C rim in, a) Procedure Code contemplates and 
provides far ca^es in which confessions 
are recorded by a Magistrate other than the 
I Maqistrate by whom the case is enquired 
I into or tried.— Empress v, Anunteam 
Singh. I. L. R., 5 Cal. gS4 ; 6 C. L. R 97. 

I [liarth, C-J., and Jackson, Pontiiex, Morris, 
j and Mitter, ]| April 26, 18*^0] 

4:^ The conk'ssion of an ac^cused person 
was recorded in a simple narrative form, 
instead of in the shape of question and 
, aniswcr, as required by the Code of Criminal 
! Procedure, s. 346. There was nothing in 
, the charncter of the confession, or in the 
' circumstances of the case, to lead to the 
inference that the accused had been pre- 
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judicfid by the error. Held that the error . Sinj^h ([. L. 5 Cal. 954 ; 6 C, L. R<97)f 
did not affect the admissibility of the state- that such confe^Mon^ having been made bo 
moot in evidence.—‘/n re Munshi Shbikh; I a Magistrate competent to hold, and who 
Emprbss e. Munshi Shkikh, 1. L. R.. S actually then was holding, an enquiry pre- 
Ca!.6i6;TiTU Maya v. Rkg.. 1 . L. R., 8 liminiry to committal, must be regaled aw 
Cal. 6i8a. [Cunningham and Tottenham, fiilling within s. 193 of Act X. of 1879, or 
JJ. Mar. 15, 188a.] s. 342 of Act X. of 1882, and as anch 

41. On a certain day a confession by an governed by the reservations contained in 
accused person was recorded by a Magis- s. 346 of ttic former Act, or s. 364 ol the 
trate, and on the next day the Sime Magis- latter. Observations on s^. 346 and 364 of 
trate, having jurisdiction to do so, ex- Act X. ot 1882 tCiiminal Procedure Code}, 
aTiined the witnesses for the prosecution, — Ejjphbss v, Yakuo Xhan, f. L. R., 5 
and eventually committed the accused. All. 253. [Stuart, C-J., and Straight, J. 
//eidj following Empress v. Anuntram Jan. 13, 1883,] 


30. When more persons than one are beinq^ tried lointly for the same offence, 
Consideration of proved confeseioii m.lit; hv one of sucfi persons affect, 

confession afferting person mg nimseir .Uhl soino oiiicr 01 such persons is proved, 
making it and others j untiy iho C-jufl m.iv uk; mlo coiisidoraiion such confession 
under trial for same offen:e. agVmst such Other person as well as against the 
person who makes .such confession.* 

^ E.xplayiiti^tu —“Offence,*^ as used in this section, includes the abetment of, 
or attempt to commit, the offence.}: 


Ulu^lrationu 

^j,) A and B arr jointl) tried lor the in irdor of C. It is prove*! that A said, ' B and 
1 murdered C ' Tlit* Court nmy coiiiiJer me eflert of ihis confession as against B. 

(6.) A Ls on his iridl fur Uiv murder ot C. I'nfre is evidence to show that C was 
murdered ov A and B, and that B said, ' A .md 1 murdered C/' 

This statement m^y not be taken into consideration by the C*)urt against A, as B is 
not being jointly tried. 


A* bit 

1. The ennfeasion of an aemsed person 

is only evidence against him-sclf .—^uken 
V. Kally Chubs Lohvr\, 6 W. R- 84.; 
^[Loch. J. Nov, 20, [866 ] j 

2. The admission of an accused cannot j 
be taken to be corroborative evidence, or ■ 
any evidence at all, agamiit .inybody other 1 
than himself. Pohce-piperA ought not to ! 
be taken judicial notice ot either .is evidence 
or consulted in order to te:>t evidence.-^ 
Qubbn V. Bussibudui. 8 W. R. 35. [Hob- 
house, ]. July 8, 1867.] 

3. The confession of one prisoner cannot 
be used as corroborative evidence against | 
another prisoner. Corroboration as to the ' 
details ot the crim ' -vi-.riout corrob.jration ; 
as to the person of the accused, is worth 
less.—Q urb’i V. Dobbaroo Dass Sirdab, ^ 
13 W* R, 14. ^Jackson and Markoy, jj. I 
Jan. II, 1870] 

4 Under s. 30 of the new Evidence Act I 
<1. of 1872), the statement of fact made by ' 


\1tCS 

a prisoner, which amount.^ to a confession 
ul guilt on his part, may be taken into 
c jn^id'-ration so fa*" and <.0 far only, as that 
particular statem*-nt of fact itself extends 
agdinst the other prisoner^ who ate being 
tried, as well ss himself, for the offence 
whii h isthusconfcsse'l —Quben e. Mohbsh 
B isv\'\.s. ly W. R. 16 10 B. L. R, 455, 
n.Jt-, ; Phfiar and Amslic, JJ. Jan. 23, 
i’57J] 

5 S. 30 ot the hvidenre Act (f of 187J) 

Is in exccp-ion, and ds wording xhowathat 
the rjnfeH>i!3n is merely to be an elemeot 
in thi- runsidt-nrion of the evidence. Uu* 
Irjis is more, a conviction 

upon r Will Hiiil br a cas(3 cf no evidence, 
and hid m Uw.— Pro , l.tn 24, fSyq; 7 
Mad H C R Ap. IS. 

6 Wnere a rjs#- is referred to the High 
C'Jurt under s. jHy, Art X of 187a, the 
Court n bjund, under 28S of the same Act, 
t'j go into the farts of the rase, although the 


• to Bom H. C R. 499; 19 Suih. W. R. Cr 2j 

t This wfilanait tn has b^en inserted id s 30 oy the Indian Evidence Act {1872} 
Amendment Act UH- oi 1891), a 4. 

I Compare gxplanah&n 4 to s. loB of the iodian Pent) Code (Art XLV. of i860). 
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conrictlod was by the verdict of a jury. 
The Gonfesaions ot persons tried jointly for 
the same offence may, by 5. 30, Act I. of 
187a, be '^considered” as against other 
parties then on their trial with them ; but 
tttch confessions, when used as evidence 
against others, stand m ne^d ol corrobura< 
ttoOi and cannot be used as corroborating 
in any way the evidence of approvers 
against such other parties. S. 30, Art J. of 
10721 ought to be construed with gren 
strictness, and the confession of one persor 
ti not admissible in evidence against an. 
Other, although the two are jointly tried, if 
one is tried for the abetment of the offence 
for which the other is on his trial. By s. 
297 of the Criminal IVoredure Code, the 
Court can deal with the cane of a prisoner 
who does noL appeal, ami is authorized to 
pass such "order,* sentence, ur judgment 
as it thinks (it.—^Q ukkn v. A11, 19 

W. R. 57. [Kemp and Cilover, [J April I 
17 1873.: 

7. Before a confession of a person jMlnrly 
tried with the prisoner ran t>e tak(*n into 
consideration against such prisoner it must 
appear that that i.onf^'^sioii unplicatr-s the 
confessing per>on suhstantinliy ti; the samr 
extent as it impticate:i toe pe^^on MgainM 
whom it is to be used m tne commi'Nsu.n of 
the offence for which th»' prisoners are b( - 
Ing jointly tried—(Jj ekn v IJsiAr Ali 
Moonsmrb, 19 \V. K 67; 10 B 1. f<. 453 
[Kemp, and I'r.ear, JJ April .JO 187;^ ' 

8 . When more persons iImr one are be¬ 
ing tried f(;r tliM S',line {>Hen':L‘ and 3 cnh- 
fessjon made by one ;ifTcLting himself and 
seme of the others, is pruvi-il, ihc Kvidenrc 
Act, ft. 30 does not piuviiit' that sucli cun- 
fesaion is evidence, but that it may be 
*Makeo into r.onsidi*ntion the inleriEion of 
the Legislature being that when as against 
any person impIiCAted by sucIi confession, 
there is evidence tending to hi^ conviction, 
the circumstance of such person being im< 
plicated by the confession ot one id thii^e 
who are being jointly tried with him shall 
be taken into consideration as bearing upon 
the truth or sufficiency of such evidence. 
When a confession has to be used for the 
above purpose, the person to he nfiected by 
it has a right to deinaml that it he ^trll'tly 
proved and shown to have heeii in .dl esseii- 
tial respects taken and recorded a> prescrib¬ 
ed by law (Criminni rii'CedureCode, *>. 1221, 
t.#.4 in the manner provided by ss. 345 and 

When the examination of the arrus- 
ad is taken otherwise than in the course of 
a preliminary irujiiirv, an omission to corn* 
ply with the provisions of s. 346 cannot be 
remedied by the evidence of the Magistrate 
who took It, The reception, as evidence 
Against an accused person, of a confession 
which ought not to hdve been prov#^d, and^ 


which is not io accordance with laWt and 
the grounding cf a case against him upon 
such confession, must be held to be irre¬ 
gularities which seriously prejudice the 
prisoner.—Q uben v. Chum>kr Bhutta- 
ciiAKjEB 24 W. R, 42. [Jackson and 
McDonell ]J. Aug, 12, 1875] 

9. A confession, not taken in the form of 
questiui) and an'fwer, and not authenticated 
by the .Magistrate's endorsement as to its 
accuracy, i^ inadmissible in eviderice, even 
though no objection should be made to its 
reception : ss. 45, 122 256. and 346 of the 
Code of Criminal Procf^dure, and s. 91 of 
the Lvidenr«. Act. If an abettor of a crime 
IS, on arcOsint of his o'^csence at its com¬ 
mission, to Ue charged l* Jrr s. 114 of the 
Penal Codeas principal, his abetment must 
continue down to the time of the commis¬ 
sion of the uffcr.ee. If he distinctly with¬ 
draws at any moment before the final act is 
done, t!tb offence is not committed with his 
cuiitinu>ng a:jetrnent. The confession of a 
pt-r^on wiio .^a\s he abetted a murder, but 
withdIfw before the artu.ii perpetration of 
ibat murib-r by hj.s associare.s, cannot be 
uv'd as evidf net; against those associates^ 
thou^jh the person canfessing is tried with 
thi'm j\)inily on a charge ot murder: s. 30 
of tne P\iden< e Art If, in a rase tried by 
:i jurv, the High. Court finds that inadmis- 
MOle evidence ba** been received, but that, 
after setting it a^ide, there is other evidence 
on the record on which the jury may find a 
Vf-'-iiji t ot guilty the High Court may ra- 
vriSt the coni iciion and sentence, and order 
I a new trirfl • s* 2S0 of the Code of Criminal 
I Pro.ediir-.—Ktrt, v Amkita Gomnda, 10 
I Horn H C R. 40". Wes: and Nanabhai 
I H.iiida', I i. Dec 17, 1873^ 
j 10. Statements made by one set of pri- 
‘oners criminating .mother set of prisoners, 
when each individual prisoner made a case 
for hinnsrlf on which he was tree from any 
tnnnnal offimce, ought not to betaken into 
consideration under s, 30 of the Evidence 
Act 3gain.st the prisoner.s of the second set, 
WMcn the two sets, altriough tried together, 
were tried upon totally different charges.—« 
j Qubkn V Bl‘N\\akkk Lall, 3 i W R. S 3 '« 
Pht.ir and Morns, JJ Mar. 24, 1874*] 

11. Act 1 . of 1S72. s. 30, which makes 
the lOnft'S-'ion ot one prisoner evidence 
against person other than the man who 
made the runfes'^ion, applies only to cases 
in which the confession i.s made by a pri¬ 
soner rned ai the >ame lime with the ac- 
cu.scd person ag.unst whom the confession is 
uied.—Qt bfn Sheikh Buxoo,21 W. R. 
05. ^Phear and .Moni^, JJ. Mar, 31, 1874.] 

12. Held, on a consideration of tho £vi- 
I dence Act (I of 1872!, s. 114, that the Legist 

hvture intended to lay down as a maAim or 
i rule of evidence that the testimony of aa 

£▼.—6 
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accomplice is unworthy of creditj so far as 
it implicates an accused person, unless it is 
corraboraled in material particulars in re¬ 
spect to that person; and it is the duty of a j 
C 5 ourtwhich has todeal with an accomplice's i 
testimony to consider whether this maxim ; 
applies to exclude that testimony or not, I 
and in a case tried by jury, to draw the , 
attention of the jury to the principles re* 
lative to the reception of an accomplice’s 
testimony. A Judge should charge the jury i 
that the mere confessions of prisoners tried 
simultaneously with the accused for the 
same offence, which are in a very qualified 
manner made operative as evidence by 
Act I, of 1872, s. 30, are only to be rated 
as evidence of a defective ch?racteri and 
that they require specially careful scrutiny 
before they can be safely relied on.— 
QuBBN V S\DHU Mundul, 31 \V R 69 . 
[Phear and Morris, J]. April 2, iS74,"j 

13, The evi lenrc requisite for the cor¬ 
roboration of the testimony of .mane jinulice 
must proceed from an indepen<.ciu tind re¬ 
liable source, and previous statements made 
by the accomplice himself, though consist* 
ent with the evidence given by him at the 
trial, are insufficient for such corroboration. 
The confession of one of the prisoners can¬ 
not be used to corruburate the evidence of 
an accomplice against the other, —Re'^, v. 
Malapa bis Kapa.v.i. II Bom. H. C. K. 
196. [Nanabhai Haridas and Larpent, | f. 
July 15, 1874.] 

14. A prisoner who pleads guilty at the 
trial and is thereupon convicted and sen¬ 
tenced, cannot be said to be jointly tried 
with the other prisoners, committed on the 
same charge who plead nut gudty. Where, 
therefore, ont out of eight pnson^'rs betorf* 
the committing Magistrate made a cunles- 
sion affecting himself and five others, and 
afterwards, at the trial befarc the Assistant 
Session^ Judge, pleaded guilty, rind was 
thereupon convicted and sentenced, and the 
Judge then proceeded to take his evidence 
on solemn affirmation, and recorded bi^ 
confession as evidence in the case against 
the other prisoners, held that the Judge 
was wrong in taking the confession into 
consideration against tho^e prisoner*^ who 
pleaded not guilty. The propfx conrjip for 
the Judge was either to have sentenced the 
prisoner who pleaded guilty, and then put 
him aside, or to have waited to see what the 
evidence would disclose. Discrepancies ‘ 
are not less infirmative of testimony, be- i 
cause a greatersagantv on the prvrt of wi:- 
nesseii would havr avoided them —Ren. 
Kallu Path. iiBom.H.C R. 146 [West 
and Nanabhai Haridas, JJ, Aug 13 1874.I 


15. While A and B were being jointly 
tried bef .>re a Court of Session, the first to 
murder, and the second for abetment of 
murder, a confession made by A, that to 
himself had committed the murder at the 
instigation ot B, was put in as evidence 
against A. Subsequently the charge against 
A wa'i altered to one of abetment of mardeTr 
and the Sessions Judge, under the authority 

i of s. 30 if the Evidence Aft, used the con* 
fession against both, and convicted them. 
Thu High Court held that the original and 
! amended charges were so nearly related that 
I the trial might, without any unfairness, be 
. deemeii cu hav** been a trial on the amended 
I charge from the commencement; and that 
no objf-otion hnving been taken by B, who 
was represented by a vakil, to the admis- 
: sibility of A*s conies.sion against him when 
I the churgr against A was altered, the Ses- 
' sions 1' *ige was justified in u:>ing the con- 
j fcssion ip.Linst B al^o —RvO v. GooiHD 
R^r.ii fsAui. ANt) Bau\ji Goiiinb Kobal, 
11 Bom, H. C. R. 278. LWtst and Nanabhai 
Haridas JJ Dec. 2. 1874.] 

16. The confession of co-pri>oners cannot, 
under th^' Evidence A6t (L of 187a), s. 30, 
be treated as evidence of ordinary character 
not distinguished by any special infirmity 
or qualifirations against the other prisoners, 

, a-), in ^>I'i>tion to the infirmity inherent in 
an a.’cumplice’s testimony, they are not given 
on oirh, and are not liable to be tested by 
rro^s f^amipation —Qi'KKN v. Naua, 23 W. 
R 24 [Pheur and Morns, ]] Jan, 22,1875.] 

17. Tainted evidence is not made better 
. by being cjrroborated by other tainted evi- 
' iierirc. The statement of one prisoner can¬ 
not bp taken as evidence against another 
prisoner under -s. 30 of the Evidence Act, 
unless tne confessing prisoner implicates 
himsi'U to ihv full as much as hla co-pri¬ 
soner wbom he incrimin<ites The rules of 
pvidenc* Cfinnot be departed from, because 
tricre rn iy be strong moral conviction of 
guilt —Queen e. Baijoo ChowdHRy, 25 
W. R 43, TKemp and Glover, jj. May8| 

, 1876.] 

18 A funviction based solely on the evi- 
I dence of a co-prisoner is had 10 law:—R bo. 
V AuntGARA Mulagu, I. L. R.. z Med. 163 
! ''Hollow.iy and Inncs. J). Oct. ifi, 187^0 
I 19 A conviction of a person who is be- 
[ ing tried together with other persona for the 
! same offence cannot proceed merely on Be 
unrorrohiiratcd statement in the confeaaion 
nt Burh oiher persons, -“EMPRESS a. Bhow- 

ANi I L. R . I All 664. Turner. Ofig. C-J» 
May 0 . 1878.J Emphkss r. Ram Cmand< 
I.L R. 1 All.675. [Pearson,Spankio,and 
Oldfield, JJ. May 20, 1878.;’ 


• As to the necessity of corroboratijit^ see j Sadhu Mundul, 3i W, R. 69} Qftfm V. 
Quttn V. Chunder BhuUacharJftt 24 W. R. i A^i^ 19 W. R. 57; Reg, V# Amhig0H$ 
Queen v. Naga, 23 W. R. 24; Queen v.! 'Hutugu* L 1 . R., 1 Mad-163. 
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ira. Under a. 30 of the Evidence Act, the 
Confeaaion of a prisoner affecting himself 
and another person charged with the same 
offonce iS| when duly proved, admissible as 
evidence against both, but such second per¬ 
son cannot, when it is uncorroborated as 
mlnsthim, be legally convicted on it. Per 
uartb, C«].: Such evidence must be dealt 
with by the Court in the same manner as 
any other evidence. The weight, however, 
to be attached to such evidence, and the 
question whether, taken by itself, it is sulfi- 
cieUt in point of law to justify a conviction, 
is a question for the Judge. Unsupported 
by other evidence, it, however, should be 
taken as evidence of the very weakest kind, 
being simply a statement ot the third per¬ 
son not made upon oath or aflirmatiun. H 
Such confession is corroborated by other 
evidence, it i'> immaterial whether, in 
proving the case at the trial, the confes¬ 
sion precedes the other evidence, or the 
other evidence precedes the Ci^nfession. 
Per Jackson, J. tMcDontll, J, concur¬ 
ring); Such evidence is not suflii'ient to 
support a conviction, even if cerron .ra>ed 
by cir..umslanttal evidence, the 

circumstances constituting coiroburation 
would, if believed to exist, themseUe.-. sup¬ 
port a conviction. Per Curiam. —Th'* word 
* Court' in s, 30 of the Evidenri* Art mean'i 
not only the Judge in atnal by 11 Judgi* wiih 
a jury, but inriudi's b^tn judge and jury,-' 
Empress «. Ashootosh CHUcKEKi urr^, 
1 . L, R.,4Cal.4U3 ; 3 C. L. R 27U. ^iiarth, 
^ C J., and Jackson, Markby, Ainslic, anil 
McUonell, JJ. July 10, 1878 j 

ai. Where the confession ot .1 pe-son be¬ 
ing tried jointly with other persons -hd not 
implicate him to the same exleiit a-- it im¬ 
plicated such other persons, and w.is not 
sufficient in itself to justify bis conv ction, 
held that such confession could not be taken 
into consideration under s. 30 of A-c 1. of 
187a against such other persons, v. 

Belat AU Moonshee (10 B. L. R. 453* ig 
W. R. 67) followed —Emprfss v. Uankaj, 
I, L. R.» a All. 444. [Straight, J, Sip 4, 

1879.3 


32 . Hftd that it is only in extreme eases 
of delay or expense that the personal attend^ 
ance of a witness before the Court of Ses¬ 
sion should be dispensed with, and the evi« 
dence given by him before the committing 
Magistrate referred to. Held also, where a 
per^son being tried jointly with other per¬ 
sons made a statement, deprecating any 
guilty knowledge, and seeking to clear him¬ 
self at the expense of such other persons, 
that such statement could not be taken into- 
consideration under s. 30 of Act 1 , of 1872 
against such other persons Quetn VmBelai 
Ait Maonshee (10 B. L. R. 4S3; 19 W, R- 
67) and Empress v. Ganray (1 L*. R., a All. 
444) followed. —Empress v. Mulu,I. L. R., 
2 All 646 [Straight J. Jan. 13, 18S0-] 

23. A and B were committed for trial, 
the former for dacoity under s. 395 of the 
Penal Code, and the latter under s. 412 for 
receiving stolen property, knowing it to be 
such. A made two confessions, and in both 
he ^tatcd he had handed over to B some 
pieces of gold and silver stolen at the dacoity. 
When B was arrested, a gold ring and a 
silver wristlet wi re found in his possession. 
At the trial A pleaded guilty, and B claimed 
to be tried. A goldsmith deposed that he 
made ih'‘ ring and wnstl^i found with B 
out of pieces of gold and silver given to him 
fur the purpose by B. On this evidence 
and on the cnnfcsdon'i made by A the Ses- 
s’-'ins jiidgt convicted B. On appeal tothe 
High Court, hM that A and B not having 
been tried jointly for the ^lame offence, the 
ronfes:>ion o* A wa.s l^admis^ible as evi¬ 
dence ag;iinst B. Tnere was, therefore, no 
evidence of the identity of the goods stolen 

' at ihe dacuity with those found in B’s pos¬ 
session, and the cn^e against him failed. 
Conviction quashed —^ Empress e, Bala 
Patil, I. L. R., 5 Bom. 63. [Westropp, 
C.Jm and Melvtll, J. April 7, 1880.] 

24, A prisoner, charged together with 
olners wuh being .1 m*imber of an unlawful 
assombly, made a statement before the com- 
mirting Magistrate implicating his fellow- 
prisoners and another person. He subse¬ 
quently Withdrew this .statement, and made 


The Cakukta High Court ap(K*ai‘ t i have i 
decided, under a senes of rulings, that the 
statement of a person, being tried jumtly > 
with uther personb, cannot be used in cvi- [ 
dence against such i lher pers ms, unless ' 
SU^ statement itnpbcales himsrlf as welt as | 
such other persons and to the same extent. — 
OMSfit V. Baijoo Cii(y:vdhryt 25 \V, R. 43; 
Queen v. Krshub Shmnuat 25 W, K. S ; Queen 

V. Htiat AH Munshre^ 10 B. 1 .. H. 453; tg 

W. Queen Mobrsk Biswiis, 10 B. E. I 
R, 435J ig VV. R. t»; AVg. v, Amnia OV 
Wwm, 10 Bom. H. C. R. 497 > 

U aUo been ruled that such s^iement 
be used as corroborating the evidence of 


an arcomphee .—Queen v. Jafir AH^ to W. R. 
57: y- ^feiliipa bin Kapana, ir Bom. H» 

C. K.igO. 

.'\lio that such statement cannot ^ used ia 
evideiue whcie one party is being tried fort^ 
abetment of tlie offence of vvhich the other ia 
nn his trial ^ Queen y-Ja^r AH, 19 W. R. 
57. Sep .hKo AVg, V. Amrita Covinda, 10 
Bom. H. C. K. 497. 

Also that such statement cannot be used in 
evidence after the person making it has been 
convicted and beotoced. — Reg. v. KaUu Ptf^ 

\ til, 11 Born* H. C. R> 146. 
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made, is not recorded by the ^ 

the time the confession is made, or, «t tltjr 
rate, on the day it is reduced to writiejpi 
the confession is bad, end inadmissible in 
evidence. To render the statement of one 
person jointly tried with another for the 
same offence liable to consideration aninst 
that other, it is necessary that it snoeld 
amount to a distinct confession of the of* 
fence charged.-^EMPRBSS v. Oajl NarsU, 

I. L R. 6 Rom. 388. [West and Plabey, 


aeothei, in which he endeavonred to ex¬ 
culpate himself, /fir/d that this statement 
was not evidence against the other prison¬ 
ers under s. 30 of the Evidence Act. It was 
not a confession, nor did it amount to any 
admission by the prisoner that he was guilty 
in any degree of the offence charged \ but 
It was simply an endeavour on his part to 
explain his own presence on the occasion 
in such a manner as to exculpate himself, 
and any mention made by him in such a 
statement of other persons having been ' J], Mar, 8, 1883.] 

engaged in the rjot was altogether irrele- | Several prisoners being charged to- 

eant, and not eridence gainst thern At i pother with house-breaking, some of thtm 
a trial before a Sessions Court, the Judge, | p|e,,ded guilty The Sessions Judge used 

j the conftrssions made by those who pleaded 
guilty as evidence against a prisoner who 
i was tried. that such confessions were 

not evideoct* under s. 30 of the Evidence 
I Act 1872. — Venkatas\mi f>. OutaM, I. L, 
R., 7 Mad, 103 [Hutchins, J. Aug. ai, 
1883.] 

39 Evidence of the possession end at* 
the Court to txamine ihe witnesses unless i tempted disposal of coins of unusual kind 
the pleaders on either Mdt have omitted to 1 relevant on a charge of uttering 
put some inateriai quesnon or quei>tions ; ' f'oins soon afterwards when the factum of 
and the Court should, as a general rule, j uttering is denied. A and B were tried to- 
leave the witnesses to the pleaders to be ' under ?, 339 of the Penal Coda, 00 

dealt with as iaid down in s. 13S ot the Act. I » fharge of drlivering to another counter* 
— Noor Bvx K\7\ V. Emj'kkss. I I.. R, 'fert corns knowing the same to be coonter* 

left at the lime they became possessed of 


on the examination-in-chief of the witnesses ^ 
for the prosecution being finished, question- | 
edthe witnesses at considerable length upon | 
the points to which he roust have known 
that the cruss-cx^mination wotild rertatnly 
and properly be directed. Htld that such , 
a course ot procedure was irregular and 
opposed to the provisions of s. 138 of the 
Evidence Act. It is nut the province of 


6 Cal. 270 , 7 C- E. R (i.uth, CJ.. 

and Tottenham 1 jiily 20. ih8o _ 

25. Several persons we e charged to 
getber with offences under si 14'^, 302, 324, 
and 326 read with 5. 14901 the Pen.tJ Code. 
The Sessions Judge, wi.tn ab.jut to 1 x-1 
amine the prisoner.^, required all but the 
prisoner under cxanimation to withdraw 
from the Couit. until ros turn tur cxannina- 
tion came round and ronvirted ea* h pri¬ 
soner chiefly up what was said by hi- ro- 
prisonersduring ii... ausenve fri.m the Court. 
Held that the evidence given wa.s mad- 
niiBSjbIe.>-lN the Maitfr uf C iianpra 
Nath Sircar, EMrKE.s.s Ciian;>ra NAnt 
Sircar, I. L. R., 7 Cal. 65; 8 L L. R. 352. 
[Morris and Prin^ep, ]J. April 2 iSSl.j 


them. A confessed that he had got tbo 
ouinti From B. and had passed them to sevRnil 
persons at his request Held that the rOQ* 
tcssiun of A wa« relevant against B Whan 
two persons are acrused of an offence of the 
I same detinition arising out of a single trans* 
artiun. the confession of the one may be 
ub^d against the other, though it Inciflpates 
himself through acts separable from those 
a*>cribcd lu his accomplice, and capable^ 
therefore, of constituting a separate offence 
from that of the arcompltce.—QutXK*Etl- 
FKR*<s r Ni k Mahomed, 1 L. R., 8 Bom. 
233. ’West and Nanabhai Harldas, ]J. 
Dec. r);i8S3.'; 

30 It IS open to a judge in charging th* 
jur> to rxprevs his opimon as to the effect ol 


26. The two accused persons wer^-joint v - . . ■ ^ .. 

k r..- .L c 1 J certain portion ol the evidence; but 

tried before the Sessions fudge un a charvt* , . u i l » i * jj 1 ^ 

'Tu c • T J J ■ should always be careful to add that it is fot 

or murder. The Sessions Judge examined . 1 i 

each of Ihi: accused in the aoserce of the i 
other, making the latter n-.thdraw from the > 

Court during the examinjtuin of the former, 
though without objection from fhfc pleafj< rj< 
of the accused persons, Hdd tha: the »'X 
amination of each arcus<d could be usr-d 
only against himself, and not against his 
fellow-accused. — Em Pk ess t I. \kshman 
Bala, I. L. R.. 6 Bom, 124. ''Melvili and 
Kemball, ]J. Jan. 11, j8^2,j 

37. If the Certificate required by s, 122 
« tlw Code of Cciminal Procedure f Act X. 
of to/Bj, that a confession is voluntarily 


merits made by an approver in the couraewf 
a ttiai is not cortotxifative evidence such ii 
IS ordinarily required to make it sefe to eon- 
virt a particular prisoner. ConfeeeicMti ti 
pnspnerK are not, e.* againat tbeit fellow* 
prisoners who were not prcfent when tkd 
confessions were made, aech corrobortfflee 
evidence of the statement of «« appromte 
would justify the conviction of the otkerpii* 
tfoners thereon. Confesaioika of tero of flH 
veral accused peraont made fo the iMihmo 
of the others art of no IfhioM M 
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8«eh conf«f«UnSi as well as the | 
IMvfetiBeati of approvers, are always regard- 
Jtd as talated; brause, from the position oc- 
capSad bjr the person making them, they are 
aot entitled to the same weight on the evt< 
deace of ordinary witnesses. An accused 
pertoa is not bound to account for bis move- 
meats at or about the time an offence was 
committedf noless there has been given legal 
evidence sufficient, primti facie^ to convict 
him of tbe offence.— Qi/bbn-Em PKBSS v. 
Btpm Biswas, 1 . L. R., to Cal. 970. [Prtn- 
sep and Macpherson, ]J. June 36, 18B4.] 

31. Upon the trial of A for murder and B 
for abetment thereof, a confession by A 
implicating B cannot be taken into consi¬ 
deration against B under 5. 30 of the Evi¬ 
dence Act, 1872 .—Baoiv. Qubbn-Empkbss, 
L L R , 7 Mad. 579* [Kernan and Hutch* 
ins, JJ. July 30, j 

3a. In cases exclusively triable by the 
Court of Session, s. 436 of tbe Code of Cri¬ 
minal Procedure (Act X, of 1882; empowers 
the Court of Session or District Magistrate 
to order a discharged person to be commit¬ 
ted for trial by such Court. There is no¬ 
thing in that section to show that, when 
such order is made, the commitment there- 
ttpoo must necessarily be made by the Ma- 

f istrate who has discharged him, whilst the 
rst proviso 10 it shows that it may be made 
bv the Court of Session or by the District 
Magistrate according as the power under 
that section happens to be exercised by one 
Of the other. Meaning of the expression 
"a Court of competent juri.<idictton " in s. 
537 of the Ciiminal Procedure Code (Act 
X. of 1883) considered. A Court of Session 
may try a prisoner so committed and 
charged by itself. It is an established rule 
of practice that the accomplice must be 
corroborated by independent evidence as 
to the identity of every person whom he 
impeaches Wrg. v. Malaga bin A^’d^na 
<11 Bom. H C. R 196) and Arg. v. fJudiiu 
Naku (I, L. R., 1 Bom. 475} followed.— 
QoBRN EMVtgss «. Krishnaehat. i L. R,, 
Bom. 319 [Nanabhai Haridas and 
Wad 4 trbarn, jj. Dec. 1, 1885.} 

33. A oonviction of a person who is tried 
joincJy With other persons for the same of- 
taaoa cannot proceed merely upon the un- 
aorroboratad confession of one of such other 
parsons. Where the accused was convicted 
of bauae-braaking by night with intent to 
OOiamU theft and the only evidence against 
him was the confession of a fellow-ptisooer, 
andtla fact that he pointed out the stolen 
proparly tome months after the commission 
of m^eitce, Ar/d that the mere production 
of Ika aloleii property bjf the accused was 
oat tofRcfitot corroboriliou of the confes* 
afoo of ^ othor priiooac.—OtigiM*£ii* 


PRESS V, DoSA JiVA, I, L. R.t 10 Booii 
[Birdwood and Jardine, JJ. Dec. ry, 1^$*] 
34- When the accused was convicted 
solely on the confessions of his fellow-pli* 
soners who were tried jointly with him for 
the same offence, held that the conviction 
was bad. Under s 30 of the Evidence Act, 
such confessions could be " taken into con* 
sideration against the accused, but they were 
not evidence within the deffnitlon given in 
s. 3 of the Act. and they could not, therefore; 
alone form the basis of a conviction.— 
Qubrn-Emprbss V Khandia bin Pahou, 
1 L R , IS Bom. 66. [Birdwood and Can- 
dy.J] July 3. >8go.] 

35 Where the only evidence against two 
prisoners accused of murder directly impli¬ 
cating them in the ccmimission of the crime 
consisted or confessional statements made 
by them before the committing Magistrate, 
which were subsequently retracted, and the 
statements in such confessions were corro¬ 
borated in material particulars by other evi¬ 
dence on thf* record, held that the evidence 
was suincie'it to support a conviction.— 
Qurkn-Kme BBSS V, Raru Navar, 1. L. R«, 
ig Mad 482. [Subramania Ayyar and Da¬ 
vies, ]j. A'lg. 12, 1896.] 

36. A and B were charged with murder. 
A pleaded ^.ilty. but he was not convicted 

' or sentr-ncf'd till the conclusion of the trial 
I of hib ft: luw-prisoner B. The Sessions 
I Judge, holding that both the accused were 
I jointly tried for the same offence, took into 
I consideration as against B the cODfeSSions 
I mad^ by A, and convicted both of murder. 

I J/eid that after A had pleaded guilty, he 
I could not be treated as being jointly tried 
with B, A s confessions were, therefore, not 
admissible against B under 30 of the 
Evidence Act.—Q ubsn.Empress v. Pahvii, 
1. L. R , 19 Bom 195 [Jardine and RanadCt 

JJ. jan. 23, 1S94J 

37. In order to constitute an offence 
under s 373 of the Penal Code, it is not ne- 
ecsstary that the intention or knowledge of 
likelihood as to the employment of tbeminor 
for purpOiC-'' ot prostitucion should be, with 
rtferencp to employment, either immediate 

I or at some definite, and not very remote, fa- 
I tiire period, but an offence under the section 
I is complete as soon as a girl is purchased 
( with the guilty intention or knowledge of 
I likelihood t:iat she will, while btill a minor 
1 under the a of 16 years, be employed lor 
I that pu^p;.^e. although the point of time for 
j such employment may be remote by renson 
of her ph)sical incapacity for the purpose. 
H. the father of two girls, twins ftboat a 
year old, sold one of thein to K, a prostl* 
tute, for Rs 9, and within ten days m such 
sale sold her the other for Rs. 14. fC ivas 
shown to have previously purchns^ anollMr 
child whom she bid bmght np ftw Imr 


9^ 
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ioEancji aad who was then living with her, 
and leading the life of a prostitute. Both 
H and K made confessions as to the guilty 
knowledge and intention with which the 
sale of the two children was made. K"s 
confession was made within two hours after 
her airest and immediately thereafter she 
was committed to hafai for seven days On 
the seventh day, on being brought up for 
trial before the Deputy Magistrate, she 
retracted her confession, and assigned an 
innocent reason for her purchase of the girl. 
H and K were tried jointly — H being 
charged with an offence under s. 372, viff.f 
selling the girls for the purpose of prostitu¬ 
tion, and K with an offence under s 373, 
vtM^ buying for the same purpose. Neither 
was charged with abetting the other. The 
two confessions were used as evidence, 
and there was other evidence tending 
to prove the intention and guilty know¬ 
ledge. The Deputy Magistrate convicted 
each of the offence with which they were 
charged. On appeal thu Se.ssions Judge ac¬ 
quitted K on the ground (hat the offence 1 
under s. 373 could no: be committed unless | 
the intention was that the minor was to be 
used for the purpose of prostitution at some 
definite future time, and that iL wL.uld be 
carrying the law too far to hold that the in¬ 
tention had reference to a period some 12 
or 14 years after the purchase when the 
minor became capable ot being used for that 
purpose. Held, for the reasons above sta¬ 
ted, that the acquittal on that ground was 
erroneous. Held, further, that, having re- | 
gard to the circumstances under which the 
confession of K was given and retracted, it 
was open to suspicion, and could not safely 
be acted upon, and that the confession 
made by H was not legally admissible 
against her, as they were not being tried 
jointly for the same offence. Held, albo, 
that, having regard to the provisions of s. 
206, ill. (a) of the Evidence Act, and to the 
fact that there was evidence, apart from 
the confessions which tended to show the 
knowledge and intention which the charac¬ 
ter and circumstances of the Act suggested, 
the onus lay on K to show that the intention 
was other than that which the Act suggest¬ 
ed, or that the employment of the girls as 
rostitutes was not intended till after they 
ad attained the age of 16 years, and that, 
as she had failed to show this, and the evi¬ 
dence all tended the other way, the acquit¬ 
tal was erroneous, and must be reversed.^ 
Dxputv Legal Rbmembkancer v. Karuna 
BmstOBI, I, L. R., 22 Cal. 164. [Banerjee 
and Sale, ]]. Oct. 19, 1&94.] 

Where two out of several persons on 
their trial in a Court of Session on a joint 
charge pleaded guilty, and made certain 
statements to the Court, it was held that 
iBcIi atatemeats could not be taken into 


I consideration as evidence against the other 
accused persons, inasmuch as,after pleading 
guilty, the persons making those statexnenta 
were no longer on their trial —QuBBN'Eh- 
j PRESS V PlRBHU, I. L. R., I7 All. 524, 

I [Edge, C.]., and Aikman, ]. April ay, 

I 1895.] 

See Empress 'zr. Rama Birapa, I. L. R., 
3 Bom. 12, ruling 6, under s. 24, p. 19. 

See Qi/ben-Empress v. Jagrup, I. L. R., 
7 All. 646, ruling 5, under s. a6, p. 25. 

See Quekn-Emfress v. Jagat Chandra 
Mali, 1. L. R., 22 Cal. 50, ruling ti, under 
s. 24, p. \g. 

On the trial of more persons than one, 
jointly, for the same offence, where one of 
them pleads guilty, the person SO pleading 
is no longer on his trial, and cannot be 
treated as being jointly tried with the others. 
A confession by that person affecting him¬ 
self and others cannot, therefore, be taken 
into consideration as against such others 
under s, 30 of the Evidence Act,—QUEBH- 
Empress V. Lakshmavya Pandaram, 1 . L. 
R., 22 Mad. 491. [Boddam, J. March 17, 
1899.] 

The trial of an accused person does not 
necessarily end if he pleads guilty. Under 
section 271 of the Code of Criminal Proce¬ 
dure, where an accused pleads guilty, ’^the 
plea shall be recorded,and the accused 
“ may be convicted " thereon ; but evidence 
may be taken in sessions cases as if the plea 
had been one of *' not guilty,'* and the case 
decided upon the whole of the evidence, in¬ 
cluding the accused's plea. When such a 
procedure is adopted, the trial does not 
terminate with the plea of guilty, and there¬ 
fore a confession by the person so pleading 
may be taken into consideration under sec¬ 
tion 30 of the Indian Evidence Act, 187a, as 
against any other person who is being jointly 
tried with him for the same offence. A trial 
does not strictly end until the accused has 
been either convicted or acquitted or dis¬ 
charged,— Quken-Emprbss v. Chinna Pa- 
vucHi, 1 . L. R,, 23 Mad. 151. [Subrahma- 
nia Ayyar and Benson, ]]. Nov. A9. 
1899,] 

Where a witness who has made a state¬ 
ment before the committing Magistrate 
subsequently resiles from that statement in 
the Court of Session, the statement made 
before the committing Magistrate can be 
used under section 288 of the Code of Cri- 
iriinal Procedure to contradict the witness; 
but the use of such statement as substantial 
evidence of the facts alleged by the witness 
on the prior occasion is fraught with the 
gravest peril, and could never have been thh 
I intention of the Legislature. The wor^ 

I take into consideration " In section 30 of 
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tb» I&dian Evidence Act, 1879, do not mean 
that the confession referred to in the section 
is to have the force of sworn evidence. 
Queen-Empress v. Khandia (1890. 1 . L. R., 
158010.66) referred to. The bare finding of 
stolen property and arms in the house of a 


joint Hindu family is not such evidence bl 
possession on the part of each of Sts mem* 
bers as would form a sufficient basis for ^ 

a conviction.— Quben^EmpresS v. NXRHAt 
Das, 1 . L. R., 22 All. 445. [Blair and 
Henderson, ]J. July 7, 1900.] 


81 . Admissions are not conclusive proof of tlic matters admitted, but they 
Admissions not conclusive may Operate as estoppels under the provisions herein- 
proof, but may estop. after conlained. 


StaUment by Persom who cannot be called as Witnesses. 

82 . Statements, written or verbal, of relevant facts, made by a person who 

Cases in which statement cannot be found, or who has become 

of relevant fact by person incapable of giving evidence, or whose attendance 
J'*’® cannot be cannot be procured without an amount of delay or ex- 

found, etc., IS relevant. pense whicli, under the circumstances of the case, ap¬ 
pears to the Court unreasonable, are tliemselves relevant facts in the following 
cases;— 

(i) When the statement is made by a person as lo the cause of his death, or 
When it relates to causae of Hi* 10 any of the i ircumstances of the transaction which 
•icath; resulted in his death, in cases in which the cause of 

that person’s death comes into ijuestion, 


Such statements arc relevant whether the person who made them was or was 
not, at the time when they were made, under expectation of death, and whatever 
may be the nature of llie proceeding in which the cause of his death comes into 
question. 

(2) When tile statement was made by such person, in the ordinary course of 
or is made in cour.^ie of business, and in particular w'hen it consists of any 

business; entry or memorandum made by Jiim in books kept 

in the ordinary course of business, or in liie discharge of professional duty; or 
of an acknowledgment, WTiUen or signed by iiiin, of ilio receipt of money, goods, 
securities, or property of any kind ; or of a document used in commerce, written 
or signed by him, or of the date of a letter or other document usually dated, writ¬ 
ten, or signed by him. 

(3) When the statement is against the pecuniary or proprietary interest of tlie 
person making it, or when, if true, it would expose him, 
or would have exposed ium, to a criminaJ prosecution, 
or to a suit for damages. 


or against interest uf maker; 


(4) When the statement gives the opinion of any such person as to the ex- 
or ^ves opinion as to public istence of any public right or custom or matter of 

right or custom, or matters of public or general interest, of the existence of which, if 
general interest; existed, he would have been likely to be aware, and 

when such statement ^yas made before any controversy as to such right, custom, 
or matter had arisen. 

(5) When tile statement relates to the existence of any relationship by blood, 
or relates to existence of marriage, or adoption t>etweeii persons as to whose 

relationship; relationship ‘ by blood, marriage, or adoptionthe 

person making the statement had special means of knowledge, and when the 
statement was made before tiic qucsiion in dispute was raised. 


* !q s. 32 (5), the words quoted have been inserted by the Indian Evidence (1S72) 
Amendment Act (XVllI. of 187a), s. 2. 
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: (6) When the statement relates to the existence of any lelatioiuhtp " by bloody 

or is made in will or deed marriage, or adoption between persons deceased, 
relating to family-affairs; and is made in any will or deed relating to the affairs 
of the family to which any such deceased person belonged, or in any faxnily-pedU 
gree, or upon any tombstone, family portrait, or other thing on which such state- 
ments are usually made, and when such statement was made before the question ' 
in dispute was raised. 

or in document reUtin;; to (/) When tlie Statement is contained in any 

traosactioD .aentioned in sec- deed, will, or Other document which relates to any luch 
tton 13, clause (o); transaction as is mentioned in section 13, clause (a). 

w is made by several per- (8) When the Statement was made by a number 
JSivaw VSTin'ques- 0^ persons, and expressed feelings or impressions on 
tioB. their part relevant to the matter in question, 

Jllustraiions. 

(a.) The question is, whether A was murdered by B; or 

A dies of injuries received in a traosartion in the course of which she was ravished. 
The question is, whether she was ravished by 6 ; or 

The question is, whether A was killed by B under such circumstances that a suit 
would lie against B by A's widow ; 

Statements made by A as to the cause of his or her death, referring respectively to 
the murder, the rape, and the actionable wrong under consideration, are relevant facts. 

(^0 The question is as to the date of A’s birth ; 

An entry in the diary of a deceased surgeon, regularly kept in the course of business, 
stating that, on a given day, he attended A's mother, and delivered her of a son, is a rele¬ 
vant fact. 

(c.) The question is, whether A was in Calcutta on a given day : 

A statement in the diary of a deceased solicitor, regularly kept in the course of busi¬ 
ness, that, on a given day, the .solicitor attended A at a place mentioned, in Calcutta, for 
the purpose of conferring with him upon specified business, is a relevant fact. 

(d.) The question is, whether a ship sailed from Bombay harbour on a given day; 

A letter written by a d*ceas'i rnemb^r of a merchant’s firm by which she was char¬ 
tered, to their correspondents London to whom tne r*irg j was consigned, stating that 
the ship sailed on a given day irom Bombay harbour, is a relevant fact. 

(v.) The question is, whether rent was paid to A for certain land : 

A letter from As deceased agent to A, saying that he had received the rent on A'l 
account, and held it at A's orders, is a relevant fact. 

(/.) The question is. whether A and B were legally married * 

The statement of a deceased clergyman that he married them under such circum¬ 
stances that the celebration would be a crime is relevant. 

(g.) The question is, whether A, a person who cannot be found, wrote a letter on 
certain day; 

The fact that a letter written by him is dated on that day is relevant. 

(A.) The question is, what was the cause of the wreck of a ship ; 

A protest made by the captain, whose attendance cannot be procured, is a relevAnt fact. 

(i.) The question is, whether a given road is a public way: 

A statement by A, a deceased headman of the village, that the road was public, is a 
relevant fact. 

{;.) The question is, what was the price of grain on a certain day in a particular market t 

A statement of the price, made by a deceased banya in the ordinary coorse of Ms 
business, is a relevant fact. 


* In s. 32 (0), the words as quoted above have been inserted by the Indian Evidence 
Act (187a) Amendment Act (XVIll. of 187a), 9, 9. 
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( 4 «) Tin qotttioik iSi whether A, who is dead^ was the father of B: 

A ft^meat by A that B was his son is a releiraiit fact. 

(iO The question ts, what was the date of the birth of A i < 

A letter from A*s deceased father to a friend, announcing the birth of A on a given 
dig^t is a relevant fact. 

(««) The question is, whether, and when, A and B were naarried: 

An entry in a memorandum-book by C, the deceased father of B, of bis daughter's 
marriags with A on a given date, is a relevant fact. 

(w.) A niies B for a libel expressed in a painted caricature exposed in a shop-window^ 
The question is as to tbe similarity of the caricature and its libellous character: 

The rennarks of a crowd of spectators on these points may be proved. 

88 « Evidence given by a witness in a judicial proceeding, or before any 
Relevancy of certain cvi- authorized by law to take it, is relevant for the 

deuce for ^oving^ in subse- purpose of proving, in a subsequent judicial proceed- 
quent proceeding, the truth of ing, or in a later Stage of the same judicial procced- 
tacts theretn suted. truth of the facts which it states, when the 

witness is dead or cannot be found, or is incapable of givtng evidence, or is kept 
out of the way by the adverse party, or if his presence cannot be obtained without 
an amount of delay or cxpiMise, which, under the circumstances of the case, the 
^ Court considers unreasonable: * 

Provided— 

* , ilial the proceeding ^\as between the same parties or their representatives in 
\ Aerest; 

that the adverse parly in the first proceeding had the right and opportunity 
10 cross-examine; 

/ that the questions in issue were siibstaniially the same in the first as in tbe 
( second proceeding. 

Kxphmfwfh - \ criminal irial or inquiry shall be dcemcil to bo a proceed¬ 
ing between the prosecutor and ilio accused wiihin the meaning of this section. 

Rulings. 

t. The High Court of Bombay has juris- 3 . When a confession is made to a Magis- 
diction to try a prisoner accused of having trate by an accused person during an inquiry 
committed murder at Zanzibar, and sent by held previously to the case being taken up 
the British Consul at Zanzibar for trial to by the committing otTicer and by an officer 
Bombay A prisoner accused cf having | acting merely as a recording officer, it must 
committed murder at Zanzibar was sent by ; be recorded in strict accordance with the 
the British Consul there for trial before the • provisions of ss. 122 and 346 of the Code of 
High Court at Bombay. The Consul could Criminal Procedure. If the provisions 
not enforce the attendance of witnesses at j these sections have not beeniully complied 
Bombay, but he transmitted to the High with by the recording officer, the Court of 
Court the depositions which he had taken I Session cannot take evidence that tbe ac¬ 
id the course of the inquiry he had held with ‘ cused person duly made the statement re¬ 
regard to the commission of the alleged of- 1 corded ; and in cases where evidence can be 
fence. Intheabsenceof the witnesses these j taken, a Court of Session is not at liberty 
depositions were tendered in evidence at the j to treat a deposition sent up with tbe record, 
trial in Bombay. Utld that the British Con< and made by the recording officer before the 
anl at Zanzibar was authorized to take the { committing officer, to the effect that the ac- 
depositions, and th^t they were admissible i cused person did, in fact, duly make before 
Id evidence at the trial under s. 38 of the | him the statement recorded, as evidence of 
Evidence Act (I of 1872 ).—Emprksst. Das* I the fact In such case the recording officer 
SAJI Gulam Huskih, I. L R., 3 Bom. 334 | must himself be called and examined by the 
[Urgent J. Dec. 3, 1878.] ' Court of Session, except in cases ia which 


* See Quein v« Mmjan^ 20 Suth. W. R>, C. R-, 69. 

Et.— 
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the presence of the recording officer cannot 
be oraioed without an amount of delay or 
expense which, under the circumstances of 
the case, the Court of Session considers un¬ 
seasonable. ^ Noskaz Mistri and Rah 
Chondbr Haldar o. Empress, 1 . L, R., 5 
Cal 958; 6 C. L. R. 353 [White and 
Maclean, JJ. May 13, 1880.] 

3. Where a person is accused of an offence 
under s. 411 of the Penal Code, he cannot, 
where the circumstances do not raise the pre- 
aumptioR that he recei ved the property know¬ 
ing it to be stolen, be convicted of chat of¬ 
fence, merely because he is in possession of 
the property, and does not account for his 

S ossession. The prosecution must prov^e 
oth that the property was stolen, and that 
the accused received it dishonestly. At the 
trial of a person for an offence under s. 411 
of the Penal Code, the Court of Session, un¬ 
der s. 33 of the Evidence Act, 1872, used, 
against the accused, the evidence of the own¬ 
er of the property in respect of which the 
accused was charged, and of his wife taken 
by commission during the inquiry, and the 
evidence of the servant of those persons 
taken at the inquiry, and also the evidence 
of the owner of the property during the 
trial under a commls^^on issued by the 
Sessions Judge under s 50J uf the Criminal 
procedure Code. The grounds upon whi' h 
the Sessions Judge admitted the evidence 
taken during the inquiry were iha' trie 
attendance of the witno^es rjuld not br 
procured withimt an if Rb soo 

an amount which he considcird unreason¬ 
able, that the witnes-rs wuuid be in'on- 
venienred, and that their ewderrt did n^: 
concern the accused persouai!y, having 
reference only to the idcnlif.i'atvon ra th«^ 
property in respect of whu'h tbe ai cjsed 
was charged. I{rui that the Se<;si..na Judge 
had improperly admitted such evidence. 
Inconvenience to witnesses is no ground 
allowed under s. 33 of the Evideme Art 
and the question of ideotifiration w.'ks h 
moat material one, and the evidenre oj 
the witnesses in question was of the utmost 
moment, the whole case renting oi\ it, and, 
as regards the ground of expense it was 
impossible to consider the annount unreal, 
sonable, considering that Ih- entire cas,- 
rested on the evidence of those witne.sse<i, 
and that accused had not cross-examined 
those whose evidence had been taken bv 
commission, nor, looking at hi^ position 
could he arrange for tl,)>ir rros-.-exaroina- 
tion. HeW alio that 9n umilar grounds 
the Sessions Judge was not justified in 
JMuing a commission under s. ■.(I's <f th,. 

Code-K'vpefss r 

were named as having commuted a mar. 


der, were arrested) and after Inouliw Mem 
a Magistrate were tried before the Centft^ 
Session and convicted* At the time efthe 
inquiry before the Magistrate, the Iftxtih 
accused person abscond^, as was reoordod 
by the Magistrate. In their esamioatloft 
before that oificer the witnesses deposed to 
the absconder having been one of the par* 
tietpators in the crime charged agaloat the 
prisoners then under trial. Tn the SestloiU 
Court, the Judge did not record that the 
sixth accused person had absconded, end 
the evidence was recorded againit the pri¬ 
soners then under trial only. In i88d die 
absconder was apprehended and tried be¬ 
fore the Court uf Session upon the charge 
ot murder. At that time most of the foriBet 
witnesses were drad, and the Seasioas Judge, 

I referring to s. 48 of the Evidence Act, ad¬ 
mitted in evidence against the prisoner the 
depo'iitions given in 1874 before both the 
NEagtsirAte and the Sessions Court. He 
also admitted the deposition of a surviving 
witness which had been given in 1074 be¬ 
fore tne Sessions Court. This witness now 
also gave evidence against the prisoner* 
//r*J that the depositions were not admis¬ 
sible in evidence under 9. 33 of the Evi¬ 
dence Art, the prisoner not having beea a 
p.srtv tu the former proceedings, and eoft 
having then had an opportunity ot cross- 
examining the witnesses, l/eld, howavSf, 
that, under (he rjri'umstanres, the deposi- 
tiiwis given «n 1S74 bcfoie the Committing 
though not those given in tha 
Court of admissible in nvi- 

d-'tire usider 51a the Criminal Proro* 

d tre Ci'dc. /Vr Siraight, j. that, under 
tl.i- ^pr'ia! r.rt'um^Unres the drpptitioii 
tikf^n m (^74 uf the surviving wiiiress was 
admusiole unuf-r s- 157 of the Svidancv 
Art as corroboration of her evidence glvM 
at the triai of the prisoner. In eroas-ea- 
amination beforr the Court of 5»css«on, a 
Witness stated that, when she was bsdore 
the committing Magistrate, that officer, ad- 
drr«4mg her, ftaid *' RecoUert, or 1 will 
s*Mid viiu into rustodv." //vU thar^ If tbe 
M<igi<itratc d>d 50 address the witflessir ha^ 
exrrtded hii dutyBarmgai-^ 
IsHRi 1, L. R., 8 All dya. [Edge 

and Straight, jj, Sep. ai, 1B86.] 

5. H.idnnre taken under a commliftoii 
issuing fro.'ii the Court of the CHkf Pmt* 
dcRLV M&gi<*trate during the course of OB 
inquiry before him cannot be used in tvl- 

at the tm! befi>ra the High CoOft 
under cif the Criminal t^ocadei* 

Code. MJ, further, that, oft the Ifti^ 
before the High Court, it was also ifiadmie- 

nble under 9. 33 of th« Evtdeeee Act*— 

(dtKKN.lvvti fcvs^i V A. M. fatrtn, f. L. It, 

uj Cal. 113 ^Wil^on. j* Der, 7, 

6. The aciuved was charged witb abftt« 
ting the offence of crinrinnl Vrtadh of 
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by the nanr o! the Small rerdictwisfini^l, aod the High Conti wmU 
CobM Coojrt at Poona, The accused was not interfere with the verdict* DefmltkHio 
•M Itarlrao In the nazir’s office, and it was taken on commission in criminal caMi 
bil to keep the accounts of moneys although inadmissible under Ch. XL. ol the 
ttdoireQ 1 a the office from judgment-debtors, Ciimmal Procedure Code, may be admitted 
end of moneys paid out to decree-holders, under a* 33 of the Evidence Act, if the 
He was charnd with abetting the misap- requirements of the proviso to that secUim 
preprlodon ih three sums, vw., Rs 20 on have been complied with The words 
the l^h November 1885, Rs. 45 on the portunity to crosa-ezamine” in the proviso 
ajfd November 1885, and Rh. 10 on the to s. 33 do not imply that the actual pre- 
lldtli June 1886. As to the Brst sum, it sence of the cross-examining party or his 
Was Mieged that an instalment of Ks. 2 $ agent before the tribunal taking the evU 
dot under a decree had been paid into the deni^c is necessary. To make evidence ad- 
oasir^a office by a judgment-debtor on the missible against an accused person ante 
Iptb November T885, but the accused had s. 33 of the Evidence Act, the fact that be 
entered in the office da>-book only R& 5, had full opportunity of cross-ezaminatioa, 
thereby enabling the balance of Rs. 20 to if not admitted, must be proved. Qu€spf.^ 
be misappropriated. It appeared, however, Whether the opportunity to administer 
that a sum of Rs. 25, being the instalment cross-interrugatories under a commissioa 
due to the decree-holder under the above is an opportunity to cross-examine” with* 
decree, bad been in due course p^id out to in the meaning of the proviso to s. 33 of 
blm on the 4tb December 1885. A's to the the Evidence Act so as to render the evt- 
aeeond sum of Ks. 45, It was Alleged that a dtnee taken on interrogatories admissible, 
ansa of Ks. 50 had been paid m. but only The provisions of 3. 167 of the Evidence 
Rs. 5 had been entered by the acrusvd, the Act apply to criminal trials by jury. When 
balance being mi.'(appropriated. It appear- part of the evidence, which has been allow., 
ed, however, in this ca^e also that the full ed to go to the jury, is found to be irrele- 
amouAt of the instalment, vi#., Rs. 50, had vant and inadmissible, it is open to tbe 
been duly paid out to the decree-holder a Fdigh Court in appeal cither to uphold the 
^w days after its receipt. As to the thud verdict upon the remaining evidence oa tbe 
auBiy it was alleged that the total receipts record under s 167 of the Evidence Act, cm 
M tared in the book on the 26th June iSS6 to quash the verdict and order a re*trial. 
trere R*. 5 S. hut tni* figure entered as thL- The Uw as settled in England by the Qmmh 
total was only Rs. 4 ^Si balance v. Cibsiui (L. R., iS Q. B. D. 537), and as 

of Rt. 10 had been mi^approp^la!cd Tne stated by tbe Privy Council in Uakin v. 
jury found the accused guilty on all three Attorney-General of AVw South WaUn (L. 
charges. On appeal by him it was con- R., i“94, A, C., 57; see pp. 69-70), with 
tended that there was no evidence of the reference Co the granting of new triab 
mtsappropriacion ot the speciBr srim^ m where evidence has been improperly ad- 
respect of which he was charged. There mitted does not apply to India. 
eras evidence of a general dcBrieoc) : but ' Khan v, Queen Empress (L L R., 21 Cal. 
there was no evidence that these ^p^cihc 955) not followed —Qi'evs-Ehvrkss v. 
sums formed part of that dt:hrienoy. On ; Ramchanoka Goiumd Harshs. 1 . L. R., 
tbe contrary, the evidence showed that the tr) Bom. 749. Jardine and Fulton, jj« 
iostaiments paid into the hao been 1 .Mar. 12, 1895 '< 

duly paid out to the persons lo whom ih» y i 

Srete payable. Held that the jurj having Sec Emphbss r. Muir, I. L. R., 2 All. 
had the fads brought 10 their notice, their 046, ruling 22, under s. 30, p. 35. 

StiiUmeni^ under SffiUil CireurminnKiS, 

34* Entrit^ in books oi account, regularly kept in the course of btuiltetti 
EaUies in bw)k«^ of account are relev'ant whenever they refer to a matter into ^bdeh 
wbati relevant> the Court has 10 inquire, but such statements shall not 

alone be BUtVicieut evidence to ch.ir^«: any person with It ability, 

lUuslraiioH^ 

A sees 8 for Ri. 1,000, and shows entries in his account-booka Showing'S to be i«« 
Mllad to him to this amount. The entries are relevant, but are not sufficient, fsithoat 
evidence, to prove the debt. 

s. 19S of the Indian Companies Act (VI, of i 882 )attds, 6 eoftboCodBOl 
Civil FrOMon Act (XIV, of x88a); as to admissibility in evidence of certifted copiee of 
eidtioo in Beakers' books, sec a. 4 of the Benkers' Books Evidence Act (XVIIU of i^t)i 
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1. Though under 34 ol the Evidence 
Act the Actual eniries in book.s of account 
regularly kept in the course of business are 
relevant to the extent provided by the sec¬ 
tion, such a book is not by itself relevant 
to raise an inference from the absence of 
any entry relating to a particular matter. 
The fact that the accused has, during the 
Cross-examination of the witnesses for the 
prosecution, used certain documents, and 
that such documents have been put in as 
evidence on his behalf, does not entitle the 
prosecutor to the right of reply, if, when 
asked, upon the close of the case for the 
prosecution whether he means to adduce 
evidence, the accused says that he does 
not.--Q ubbk V . Gkebs Chukder B\ner- 
3BK, 1 . L. R., 10 Cal. 1024. [Field, J. July 

29, 30, 1884 ] 

2. The accused persons were tried on 27 
charges, comprising the offences of theft, 
abetment of theft, and receiving stolen pro¬ 
perty, in 1872-73 , similar offences in 2S73- 
74; similar offences in 1874-75 ; the giving 
and receiving of gratifications to and by 
public servants in 1874-75 ; and, finally, the . 
fabrication, and abetment of fabrication, of | 
false evidence in 1876. One of the accused ^ 
was convicted on two heads of charge, and ' 
the rest acquitted. The convict appealed ^ 
against his conviction and sentence; and , 
the Government appealed against his ac- | 
quittal on the other heads as well as against | 
the acquittal of the rest. NelJ that the trial ; 
was irregular under s. 452 of the Code of ; 
Criminal Procedure; and so would be the 
hearing of the appeal. The High Court, 


however, heard the appeal in fsspfct of 
offences in 1874-75 only, it appetrii^ that 
this course did not prejudice tho dccusod 
persons, who had been fully and htirly ifUsd 
for those offences. Account-books cootoln* 
ing entries not made by, nor at the dictation 
of, a person who had a personal knowledM 
of the truth of the facts stated, if regolOny 
kept in course of business, are admissible it 
evidence under s. 34 of the Indian Evidence 
Act (I. of 187a). and semble under s. 3a, cU 
2. Account-books, though proved not to 
have been regularly kept in course of busi¬ 
ness, but proved to have been kept on be¬ 
half of a firm of contractors by its servant 
or agent appointed for that purpose, are re¬ 
levant as admissions against the firm. It 
IS not competent to a Magistrate to convert 
an accubcd person into a witness except 
when a pardon has been lawfully grantra 
' under s. 347 of the Code of Criminal Proce¬ 
dure. Evidence given by such person, who 
had received a pardon in the case of an 
offence not exclusively triable by the Court 
of Session, held not relevant, that person 
not having been acquitted or discharged or 
convicted. Possession of wood by a forest- 
inspector, who is a servant of Government, 
is possession of the Government itself, and 
a dishonest removal of it, without payment 
of necessary fees, from his possession, al¬ 
beit with bis actual consent, constitutes 
theft, within the meaning of s. 378 of the 
Indian Penal Code, if that consent wss un¬ 
authorised or frauduleot.—Rxo. e. Hafv- 
MANTA. 1 . L. R , I Bom. 6?o. [Melvill and 
Kemball, |J. Keb. 26, 1877] 


85. An entry in any ])ublic or otlici official book, rei^istcr, or record, staling a 
Relevancy of entry in public in issiu; or relevant fact, and made by a public 

record made in performance Servant in the discharge of Ids official duty« or by any 
duty, other person in performance of a duty, specially en¬ 

joined by the Jaw of the country in which such book, register, or record is kept, is 
itself a reive van t fact. 


/Ruling, 


S. 35 of the Evidence Act, which pro¬ 
vides "'that any entry in an official public 
book, which is duly made by a public ser¬ 
vant in the execution of his duty, is, of 
itself, a relevant fact,*' does not make the 
public book evidence to show that a parti¬ 
cular entry has not been made in it S 
466 of the Pena) Code is not intended to 
apply to cases where a public officer, or a 
person acting for a public officer, whose 
duty it is to make entries in a public book, 
knowingly makes a false entry, but to cases 
where a certificate or other document is 
forged by some unauthorized person with a 
view to make it appear that it was duly 
laeoed by a public officer. The accttsed, 
ia order to save an eitate from forfeitare, 


made a false entry of rent received in 
public book kept by him for the parpote 
of informing the Collector at to the rente 
which had been paid into the Collectormte, 
and as to what estates the rents were In 
arrear, so that he might take ateps to en¬ 
force payment, and was convicted by the 
Sessions Judge of an offence under a< 465 
of the Penal Code, /fg/d, on appeal, tlmt 
the accused ought properly to nave been 
convicted under s. 19a of the Codo^ tbe 
provisions of that section not being oon- 

odicint 
DOOVtl 

u 4 


fined to false evidence to be used ia j 
praceediDKs.<—I n ths Matts* J 
UALLt 7 C. L R. 356. [Gartli. C. 
Field. ]. Nov. 17,188a] 
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ftB- Statements of facts in issue or relevant facts, made in published maps 
'' Relevancy of statements in Or charts generally offered for public sale, or in maps 
aHjftt, charts, and plans. or plans made under the authority of Government, as 
m matters usually represented or staled in such maps, charts, or plans, are them- 
adves relevant facts. 

87. When the Court has to form an opinion as to existence of any fact of a 
RelevAnf^ of statement as to public nature, any statement of it, made in a recital 

fact of public nature cuntained contained in any Act of Parliament or in any Act of 
Incart^n Acts or notifications. Govcrnor-Genetal of India in Council, or of the 

Governors in Council of Madras or Jlombay, or of the Lieutenant-Governor in 
Council of Bengal, or in a notification of the Government appearing in the Ga- 
aette of India, or in the gazette of any Local Government, or m any printed paper 
purporting to be tlie Ix)ndon Gazette or the Government Gazette of any colony or 
possession of the Queen, is a relevant fact. 

section also applies to any Act of the Licuienant-Governor in Council oflht 
NorIh* Western Proinnces ami Itutih, the Punjab^ or Jiurmah* 

88 . When the Court has to form an opinion as to a lav of any country, 
Relevancy of i^utements as fetalcinent of such law contained in a book pur- 

toaoy taw contained in I.ih- purling to bc printed or published under the author- 

ity of the Guvernment of sucii country, and to con¬ 
tain any such lav, and any report of a ruling of the Courts of such country con¬ 
tained in a book purporting to bc a report of such rulings, is relevant. 

HotC much of a SieUement k to he^jooveiL 

89. When any statement of which evideiue is gben forms ]»art of a longer 

What evidence to be iven of a comersation Or part of an isolated 

when statemLt'forms^l^rt <kx'ument, or is contained in a document which forms 
of a conversation, document, pari ol a f)Ook, Or of a connected series of letters or 
papera^*^ **^*^'*^ *eiieri cr j,apcrs, evidence shall he ghen of so much, and no 
more, of the statement, conversation, document, book, 
or scries of letters or papers as the Court considers necessary in that paiticular 
case to the full understanding of the nature and effect of the statement, and of the 
circumstances under which it was made. 


fuf/i^fnents cf Cauris of fustia when rtkvani. 

40. The existence of any judgment, order, or decree, which, by law, pre- 
Previous judgments rde- Court from taking; cognizance of a suit or 

VMt to bar a second suil or holding a trial, is a relevant fact, when the question is 
tdal. whether such Court ought to lake cognizance of such 

suit, or to hold such trial. ^ 




la a suit brought by A against B for khas 
pouossioii of a tank the plaintiff put in a 
docroo based on a compromise in a previous 
aait between him and the defendant to prove 
hts right to kkas possession. The defence 
{iuUr otiA) was that the decree was a fraud- 
ttlent one. HM that, under s. 44 of the 


Kvidence Act ll. of 1872}, th- defendant 
could Dhow that the decree was obtained bj 
fraud. See the case of Nistarini Dussi v, 
Sundo ImU Bose (I. L. R., 26 Cal. Spi),— 
Rajib Panda o. Lakhan Sbnoh Maha- 
PATKA, I. L. R.. 27 Cal. II. [Maclean, CJ., 
and Banerjec, ]• July 18. 1899.] 


* To a. 37) the Italicised paragraph has been added by the Indian Evidence Act <V* 
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9*^4*^ 41. A final judgment, order, or decree of a competent Court in the exeidae 

Relevancy of certain judg- of probate, matrimonial, admiralty, OT insolvOTcy 
ments in probate, &c., juris- diction, which confers upon, or takes away from, any 
diction. , person any legal character, or which declares any pex^ 

son to be entitled to any such character, or to be entitled to any specific thing, 
not as against any specified person, but absolutely, is relevant when the existent 
of any such legal character, or the title of any such person to any such thhig, is 
relevant. 

Such judgment, order, or decree, is conclusive proof— 

that any legal character which it confers accrued at the time when such judg¬ 
ment, order, or decree came into operation; 

that any legal character, to which it declares any such person to be entitled, 
accrued to that person at the time when such judgment, “order, or decree"* de¬ 
clares it to have accrued to that person; 

that any legal character which it takes away from any such person-ceased at 
the time from w^hich such judgment, “order, or decree"* declared that it had 
ceased or should cease; 

and that anything to which it declares any person to be so entitled was the 
property of that person at the time from which such judgment, ** order, or decree”* 
declares that it had been or should be his property. 

42. Judgments, orders, or decrees, other than those mentioned in section 
Rele n and effect of relevant if they relate to matters of a public 

nature relevant to the enquiry; but such judgments, 
other than those mentioned in * orders, or decrees are not conclusive proof of that 
section 41. which they state.f 


Jliustration, 

A sues B for trespass on his land, B alleges the existence of a public right of way 
over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against C for a 
trespass on the same land, in which C alleged the existence of the same right of way, is 
relevant, but it is not conclusive proof that the right of way exists. 

43. Judgments, orders, or decrees, other than those mentioned in sections 
Judgment, &c.. other than 41. and 42 , are irrelevant, unless the existence of 
those mentioned in sections such judgment, order, or decree, is a fact in issue, or 
40 to 42, when relevant. is relevant under some other provision of this Act. 


Illusiraiions. 

(a.) A and B separately sue C for a libel which reflects upon each of then. C. In 
each case, says that the matter alleged to be libellous is true, and the circumstances pgg 
such that it is probably true in each case, or in neither. 

A obtains a decree agairfst C for damages on the ground that C failed to make ovt 
his justification. The fact is irrelevant as between B and C. 

((.) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A's wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s lifetime. C aiya 
that she never was A's wife. 

The judgment against B is irrelevant as against C. 

(c.) A prosecutes B for stealing a cow from him. B is convicted. 


B ./ 1“"**'*' wh«OTv«r they occur, have been iuMited by the Indbfl 

Eridenee Act (1873) Amemlment Act (XVIII, of 1873). a. 1. 

t aa Suth. W. R., C. R., 365. ) 
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A KlfeKwud* Mwt C (or the cow which B had told to him before hit cowietioe. 
At Mmea A ««d C| the judgmeot against B is irrelevant 

(d.) A has obtained a decree for the possession of land against B. C, B’s SOO} mns^ 
ders A in consequence. 

The existence of the jadgment is relevantj as showing motive for a crime. 

(a.)* A is charged with theft and with having been previously convicted of tbeft ^ 
The previous conviction is relevant as a fact in issue. 

(/.)* A is tried for the murder of B. The fact that B prosecuted A for libeli and that 
A wasconvictei and sentenced, is relevant under section 8 as showing the motive for the 
fact in issue. 


RMngm 

See Rao. v. Parbhudas Ambaram, ii Bom. H. C. R« 90, ruling under s. 11, p. i. 

44 . Ajay party to a suit or other proceeding may show that any judgment, 
Fraud or collusion in obtain* order, or decree, which is relevant under section 40 , 
ing iudgment, or incotnpeten- 41, or 42, and which has been proved by the adverse 
cy of Court, msy be proved, party, was delivered by a Court not competent to 
deliver it, or was obtained by fraud or collusion. 


Ruling, 

In a suit brought by ^ against ^ for j&Aoj I Evidence Act (I. of 1872), the defendant 
possession of a tank, the plaintiff put in a | could show that the decree was obtained 
oecree based on a compromise in a previous ■ by fraud. See the case of Misiarini Dassi 
suit between him and the defendant to prove v. iVunJs Lall Bose (I. L. R., a6 Cal. 891).— 
his right to AAar possession. The defence Rajib Panda, v. Lakhan Sbndh Maha- 
{inier olid) was that the decree was a fraud-! fatra, I. L. R , 27 Cal. 11. [Maclean, 
ulent one. Beld that, under s, 440! the | C.]., and Banerjee, J. July 18, 1899.] 


Opinions of Third Persons, when relevant. 


46.t When the Court has to form an opinion upon a point of foreign law, 

Opinions of experts. of handwriting 

t>r finger-mpresswfjs^ the opinions upon that point of 
persons specially skilled in such foreign law, science, or art, or in questions as to 
identity of handwTiting ” or finger-mpressiom, are relevant facts. 

Such persons are called experts. 


Jllustraiianst 

(ff.) The question is, whether the death of A was caused by poison: 

The opinions of experts as to the symptoms produced by the poison by which A is sup* 
posed to have died are relevant. 

(&.) The question is, whether A, at the time of doing a certain act, was, by reason of 
unsoundness of mind, incapable of knowing the nature of the act, or that he was doing 
what was either wrong or contrary to law: 

The opinions of experts upon the question whether the symptoms exhibited by A 
commonly show unsoundness of mind, and whether such unsoundness of mind usually 
renders persons incapable of knowing the nature of the acts which they do, or of know* 
ing that what they do is either wrong or contrary to law, are relevant. 

(r.) The question is, whether a certain document was written by A. Another docu¬ 
ment is produced which is proved or admitted to have been written by A : 


* To s. 43, Ulusirations [e) and (/) have been added by the Indian Evidence Act 
ClBya) Amendment Act (III. of 1891), s. 5. 

t in a, 45, the words quoted have been inserted by the Indian Evidence Act (xSya) 
Amendment Act (XVI n. or 1872),$. 4 ; and the italicixed words have been inserted by the 
. Indian Evidence Act (V. of 1899)1 a* 3 (x). 
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The opbioDs of experts on the question whether the two documents were written by 
the same person or by different persons are relevant. 


Ruting, 


I, In givings evidence a police-officer may 
refresh his memory by referring to docu¬ 
ments in which he has, under s. 119 of Act 
X. of 1872, reduced into Writing statements 
of persons examined by him during an in¬ 
vestigation, but the documents themselves 
cannot be used as evidence, and a Judge 
should not read such documents to a jury in 
order to point out discrepancies between the 
evidence and previous statements of the wit> 
nesses. The evidence of a medical man who 
has seen, and has made a post-mortem ex¬ 
amination of the corpse of the person touch¬ 
ing whose death the inquiry is, is admissi¬ 
ble, firstly, to prove the nature of injuries 
which he observed ; and, secondly, as evi¬ 
dence of the opinion of an expert as to the 
manner in which those injuries were inflict¬ 
ed, and as to the cause of death. A medical 
man who has not seen the corpse is only in 
a position to give evidence of his opinion 
as an expert. The proper mode of eliciting 
such evidence is to put to the witness hypo¬ 
thetically the facts whi:h the evidence of 
the other witnesses attempts to prove, and 
to ask the witness's opinion on those facts. 
S. 323 of Art X. of 1872 does not in any way 
preclude the Judge at n Sessions trial from 
calling and examining the medical witness 
who has been examined before the Magis¬ 
trate, and in every case in which the depo¬ 


sition taken by the Magistrate is essentially 
deficient, or requires further elucidation, 
such witness should be called and examined 
by the Sessions Judge. A medical man in 
giving evidence may refresh his memory by 
referring to a report which he has made of 
his post-mortem examination, but the re¬ 
port itself cannot be treated as evidence, 
and no facts can be taken therefrom.—Ro- 
GHUNi Singh The Empress, 1. L. R., 9 
Cal. 455. [Mitter and Field, jj. Sep. 22, 
1883 ] 

See Queen-Empress v. MehrrAu Mul- 
LICK, L L, R., 15 Cal. 589, ruling 17, under 
s. 25, p. 23. 

2. F was charged with having forged a do¬ 
cument purporting to have been execoted by 
N and with falsely personating N. When 
the document was presented, a witness was 
called to prove the identity of the thumb- 
mark of the person, who alleged that he was 
the executant of the document, taken at the 
Registration Office with an admitted thumb- 
mark of the accused F. Held that, though 
a comparison of thumb marks is admissible 
in law, it can be made only by the Court; no 
evidence as to the identity of thumb-marks 
can be given by a witness.— Queen-£m- 
pRFSs l'Ar:iK Mahomed Sheikh, i.C-W. 
N 33. [O’Kinealy and Banerjee, JJ. July 
16, 1896.) 


46 . Fuels, not olhorwise riilcvint, nro relevaiil if support or are incon- 
Facts hearing upon wpinion*! i'lhtciiL witli the opinions of exijurts, wlion such opi- 
of expert!.. nions arc relevant. 


Hhisiraiions. 

(a.) The question is, whether A was poisoned by a certain poison : 

The fact that other persons, who were poisoned by that poison, exhibited certain 
symptoms which experts affirm or deny to be the symptoms of that poison, is relevant. 

(b.) The question is, whether an obstruction to a harbour is caused by a certain sea¬ 
wall: 

The fact that other harbours similarly situated in other respects, but where there were 
no such sea-waifs, began to be obstructed at about the same time, is relevant. 

47. AV^ien the Court has to form an opinion as to llie person by whom any 
Opinion as to handivriting document «'as Written or signeil, the opinion of any 
when relevant. person acquainted with the handwriting of the person 

by whom it is supposed to be wiiuen or signed, that il was or was not written or 
signed by that person, is a rcle\ ant fact. 

Explanaiion .—A person is said to be acquainted with the handwriting of 
another person when lie has seen that person write, or whe-n he has received do¬ 
cuments puiporting to be written by that person in answer to documcnls written 
by himscU or under his authority, and addressed to tliat person, or when, in the 
ordinary course of business, documents purporting to be xvritten by that person 
nave been habitually submitted to him. 








. . I(l^firation.i ^ 

^^^be qaaitioR hj Aether a Sfiveo letter is iii tiia bandwritiag of A, a mercbwtlia 

London. 

B 15 a merchant in Calcutta, who has written letters addressed to A, and received 
letters purporting to be written by him. C is B's clerk, whose duty it was to examine and 
file 3 '^ icorcea^ndence. D is B's to whom B habitually submitted the letters 

purporting to be written by A for the purpose of advising with him thereon* 

The opinions of B, C, and D on the question whether the letter is in the handwriting 
of A, are relevant, though neither B, C, nor O ever saw A write, 

, i r ’ 

• > i48> WheB the Court has to form an opinion as to the existence of any 
Opinion as to existence of custom or right, the opinions* as to the cipalp 

rightorcustom when relevant, ence of such Custom or right, of persons who would 
be likely to know of its existence, if it existed, are relevant. 

Explanaiion .— The expression, “ general custom or right/* includes enstofns 
or rights common to any considerable class of persons. 

lllustraiion. 

The right of the villagers of a particular village to use the water of a particular welt 
is a general right within the meaning of this section. 

Opinion as to usages, tenets • 40 . hen the Court has to form an opinion as 

&c., when relevant. tO — 

the usages and tenets of any body of men or family, 
the constitution and government of any religious or charitable foundation, or 
the meaning of words or terms used in particular districts, or by particular 
classes of people, 

the opinions of persons having special means of knowledge thereon arc re¬ 
levant facts. 

50 . When the Court lias to form an opinion as to the relationship of one ' 
Opinion on relationship person to anotiier, tile opinion, expressed by conduct, 
when relevant. as to the existence of such relationship, of any person 

who, as a member of the family or oiherwise, has special means of knowledge on 
the subject, is a relevant fact: 

Provided that such opinion shall not be siiQkiont to prove a marriage in 
proceedings under the Indian Divorce Act.* or in prosecutions under section 494 , 
495* +97* or 49^ of tlie Indian Penal Code.t 

(a.) The question is, whether A and B were married. The fact that they were 
usually received and treated by their friends as husband and wife is relevant. 

<£.) The question is, whether A was the legitimate son of B. The fact that A was 
always treated as such by members of the family is relevant. 


Ruling. 


The provisions of s. 50 of the Evidence 
Act chow that, where marriage is an ingre- 
dieiit in an ofienee, as in bigamy, adultery, 
and the enticing of married women, the fact 
of the marriage must be strictly proved. 


Queen v. WuMira (8 B. L. R. App. 63) oven, 
ruled —Eupbess v, Pitambur Singh, 1. L, 
R., 5 Cal. 566. [Garth, C J, and Jackson, 
Pontifex, Morris, and McDonell, JJ. Dec, 
8, 1879] 


t Act XLV. of 1880. 


* Act IV. of 1869. 



RSUtVANCr OF FACTS. 


Grounds of opinion when 51 . Whenever the opinion of any living ^non ts 
ctlovaiit. relevant, the grounds on which such opinkin is based 

are also relevant. 


Illustration, 

An expert may give an account of experiments performed by him for the purpose Ctf 
forming his opinion. 

Characier when relevant, 

52. In civil cases the fact that the character of any person concerned is such 
In civil cases character to to Tender probable or improbable any conduct im¬ 
prove conduct imputed, irre- puted to him is irrelevant, except in so far as such 
*®'*“^* character appears from facts otherwise relevant. 

In criminal cases previous; 53. In crimiiuil proceedings tiie fact that the per- 
good character relevant. son accused is of a good character is relevant. 

64^ In criminal procmlings tht» fart that tli<? accused person has a bad 
Previous bad character not character is irrelevant, unless evidence has been given 
relevant, except in reply. that hc has a gon<l characier, in which case it becomes 
relevant. 


Explanation /.—This section does not apply to cases in which the bad char¬ 
acter of any person is itself a fact in issue. 

Explanation 2 ,—A previous conviction is rele\ant as evidence of bad char¬ 
acter. 


Rulings. 


1. S. 54, as printed above, has been sub¬ 
stituted for the original by Act Ill. of ]8pi, 
s. 6. The original section ran as follows:— 

“S. 54 .—In criminal proceedingsj previ¬ 
ous conviction relevant^ but not previous bad 
characier, except in reply.'] I n crim 1 nal pro- 
ceedings the fact that the accused person 
has been previously convicted of any offence 
is relevant, but the fact that he has a bad 
character is irrelevant, unless eviL^enc*- has 
been given that he has a good chn-acter, in 
which case it becomes relevant. 

** Explanation .—This section does not 
apply to cases in which the bad character of 
any person is itself a fact in issue. 

The occasion of amending the section was 
the decision of the Full Bench in Emp. v. 
Kartic Chunder Das (t. L. R., 14 Cal. 721) on 
a question of admissibility of the evidence of 
a previous conviction. On a full considera¬ 
tion of the question, the Court felt constrain¬ 
ed to lay down that, under s. 54, a previous 
conviction was in all cases admissible in evi¬ 
dence against an accused person. Their 
Lordships said: That must be the law so 
long an this section remains unaltered We 
own that, could we come to any other con- 
ctusion, we should have done so ; but it is 
our duty to carry out the intentions of the 
Legislature.’* 


But, under the new section, a previous 
conviction is not, in all cases, admissible as 
evidence against an accused person. The 
section should be read along with a. 310 of 
the Criminal Procedure Code (Act V, of 
1S9B). 

S. 75 of the Penal Code (as amended by 
Act VMll. of 18S2) runs as follows : “ Who- 
ev<'r, having been convicted of an offence 
punishable under Ch XII. or Ch. XVII. 
of this Code with imprisonment of either 
description for a term of three years or 
upwards, shall be guilty of any offence 
punishable under cither of those chapters 
with imprisonment of either description for 
a term of three years or upwards, shall be 
subject for every such subsequent offence to 
transportation for life, or to imprisonment 
of either description for a term which may 
extend to ten years.” 

With s. 54 of the Evidence Act as tub- 
stitoted for the original by Act 111 . of 1891 
should be read s. 310 of the Code of Crimi¬ 
nal Procedure as amended by Act 111 . of 
1891. The section (310) runs as follows:— 

“ S. ^io.-~Procedure in ease of previous 
conviction.] In the case of a trial by ]ufy 
or with the aid of assessors, where the ac¬ 
cused is charged with an offence, commlttad 
after a previous conviction for any offeocei 


• The present s. 54 has been substituted for the original by the Indian Evidence Act 
(1872) Amendment Act (flf. of 1891), s. 6 . 
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the procedflfe laid down in is. 271, 286, 
309, shall be modified as fol¬ 
lows j— 

“ (a) The part of the charge stating the 
pceviont conviction shall not be read out in 
Court p nor shall the accused be asked whe¬ 
ther he has been previously convicted as 
alleged in the charge, unless and until he 
has either pleaded guilty tOj or been con¬ 
victed of the subsequent offence* 

" (6) If he pleads guilty to, or is convicted 
ofp the subsequent offence, he shall then be 
asked whether he has been previously con¬ 
victed as alleged in the charge. 

" (r) If he answers that he has been so 
previously convictedp the Judge may pro¬ 
ceed to pass sentence on him accordingly; 
but if he denies that he has been so previously 
convictedpor refuses to, or does not. answer 
such question, the jury, or the Court and the 
assessors (as the case may be), shall then 
inquire concerning such previous convic¬ 
tion, and in such case (where the trial is by 
jnry) it shall not be necessary to swear the 
jurors again. 

Notwithstanding anything in this sec¬ 
tion, evidence of the previouscon viction may 
be given at the trial for the subsequent 
offence, if the fact of the previous conviction 
isrelevant under the provisions of the Indian 
Evidence Act, 1872." [This last clause has 
been added by Act III. of 1S91, s. 9.] 

2. In charging the jury upon the trial of 
8 prisoner for being dishonestly in the pos¬ 
session of stolen goods, the Judge directed 
the jury to consider the proof of previous 
convictions for theft as evidence from which 
inference might fairly be drawn as to the 
character of the accused. that this 

amounted to a misdirection; for, though 
5. 54 of the Evidence Act declares that " the 
fact that the accused person has been pre¬ 
viously convicted of an offence is relevant," i 


yet the same section also declares that f the 
fact that he has a bad character is irrele¬ 
vant/' end that the evidence was irrelevant 
and inadmissible. Except under very spe¬ 
cial circumstances, the proper object of 
ing previous convictions is to determine the 
amount of punishment to be awarded, should 
the prisoner be convicted of the offence 
charged —Roshun Doosadh v. EupaasSp 
I. L, R, 5 Cal 768; 6 C. L. R. 219. [Mor¬ 
ris and Frinsep, JJ. Feb. 10, 18^.] 

3. !n trials before a jury or assessors, tbe 
record should invariably show that refer¬ 
ence to a previous conviction was not made- 
until the accused had been convicted of the 
subsequent offence,— KaiSTO Bbhari Dass 
V Empress, 1 C- L. R. 555 [Cunningham 
and Maclean, JJ. Mar 13, 1^3.] 

See Reg v. Parbhudas Ambaram, ii 
Bom. H. C. R. 90, ruling under s, 11, p. 11^ 

The character of the accused not being a 
fact in issue in the offence of belonging to 
a gang of persons associated for tbe purpose 
of habitually committing theft punishable 
under s. 401 of the Indian Penal Code, evi¬ 
dence of bad character or reputation of the 
accused is inadmissible for the purpose of 
proving the commission of that offence. 

Where it was proved that certain persons 
were found together at some distance from 
their houses, that they were all intimately 
connected with one another and were in tbe 
habit of visiting me/as together, that one of 
them was arrested in the act of picking a 
pocket, and that when they were arresUMi 
many of them gave false names and false 
addresses, helti, they could not be convicted 
under s 401 of the Indian Penal Code, there 
being no proof that they belonged to a gang 
of persons associated for the purpose of ha¬ 
bitually committing theft.— Mankura Pasi 
V. Queen-Empress, I. L. R , 27 Cal. 139. 
i [Prinsep and Hill, JJ. Aug. 7, 1899.] 


55 . in civil cases, the fact that the character of any person is such as to af« 
Character as affecting da- feet the amount of damages ^vhich he ought to receive 
.mages. is relevant. 

Ss/f/a/hi/to/K —In sections 52, 55, 54, and 55, the word “ character” includes 
both reputation and disposition: but, os provided in section 5 ^,* evidence may 
be given only of general reputation and general disposition, and not of particular 
acts by which reputation or disposition were shown. 


* In the exfianation to s. 55, the italicized words have been Inserted fay the ladiu 
Evidence Act Amendment Act (III. of 1891), s. 7. 
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%A57> FART II,—ON PROOF. 

’ Chafi'jsk 111,—^Facts which need Nar be moved, 

- -Fart wdiciaJly noticeable 50. No fact of which the Court will takejujii- 
fieadnrt be proved. 4 ;ial notice aeed be proved. ., 

FkeuoC which Court rau&t 67* The Coutt sltall lake judicial uOtlce of pJiR 
, ^kc judicial notice. following fact&^ , f' 

(1) all laws or rulea having tho force of law, now or heretofore in fbrde,‘or 
hcrtaafter to be in force, m any part of British India; 

( 2 ) all public Acts passed or hereafter to be passed by Parliatnent, aid all 

local and personal Acts directed by Parliament to be judicially noticed : . : 

. { 3 ) Articles Of War for Her Majesty’s Army or Navy; 

' ( 4 ) the course of proceeding of Parliament aud of the Councils for the piu- 
poses of making Laws and Regulations established under the Indian Councils 
’Act* or any other law for the time being relating tliereto : 

' Explanation ,—The word “ Parliamcnl in clauses (i) and ( 4 ) uicludes-^ 

(/) the Parliament of tiic United Kingdom of Great Britain and Ireland^; 
{ 2 ) the Parliameiu of Great Britain ; 

( 5 ) the Parliament of England : ^ 

{J) tlic l^arliaiuciu of Scotland ; and 

( 5 ) the Parliament of Ireland; ' 

( 5 ) die accession and the sign mauual of the Sovereign for tliq time bcii^ 
united Kingdom of Great Britain and Ireland ; 

' ( 6 ) all seals of which Plnglish Courts take judicial notice ; tire seals of att the 
‘Courts of British India, and of ail Courts out of British India, established by the 
' au&ority of tlic Governor-Generalt or any T-ocal Government in Council; the 
aeal^ of Courts of Admiralty and Mauiiine Jurisdiction and of Notaries Public; 
Lroad all seals wliich any person is authorized io use by any Act of Parliament or 
•other Act or Regulation having the force of law in British India; 

( 7 ) lire accession to oftice, names, titles, functions, and signatures of the per- 
rsons hlling, for the time being, any public ofhee in any part of British India if the 
> het of their apj)ointment to sucfi office is notified m the Gazette of India, or in the 

official gasselte of any Local Government; 

( 8 ) tlm existence, title, andnatipnal hag of every Slate or SQverei|^ reepg- 
^ mzed by the British Crown; 

( 9 ) the divisions of time, the geographical divisions of the worlds and pcMc 
festivals, fasts, and holidays notified in the official gazette; 

( 10 ) the territories under the dominion of the British Crown ; 

' ^ (u) the commencement, contmuance. and termination of hostilities between 
the British Crown and any other State or body of persons; , ..j.. 

.... ( 12 ) the names of the members and officers of the Court, and of their jdc« 
^^utjias^ and eubordiaatc officers and assistants, and also of all officers acting jp exe- 
*cuhoh of hs proce^, and of ail advocate$> attorneys,proctorib 
other persons authorized by law to appear or act before it; 


* Slat. 34 & 25 Viet., c. 67. 

t For lists of such Courts, see the notifications printed on pp. 37a to 374 of tbo 
Western India Volume of the Lists of British EnsetmeRts in force in Native States* 



O 3 ) ^ Tiii»Qf the road ‘'on laodw * ^ 

;' ‘ ‘ ’ Tn Vl^ these taic^t ap,d also on al! matters of public history, liicr^re^ sdencSi, 
Of irtyihe Court may resort fox iis aid to appropriate books or ^cum.enU of re- 


' If the; Court is called upon by any perscii to take judicial, notice of any fstet, 
M refuse to do so, unless and until such person producer any such Wiok or 
. 4QCum!ef|t as it may consider necessary to enable it lOido so. < , 


■t'- li 


Rulings^ 


1. Under the provisions of the penulti¬ 
mate paragraph of s. 57, and of the first I 

6oiiof the Bvidenoc Act, the ^ 
uoart Tofened to Taylor's Medical lur^s- 
pfiidence •with [reference to the effect likely 
be caused by a sudden blow, on; the ab¬ 
domen In the Matter of HAfiM, 12 
C. L, R. 86 [McDonell and hieldj }J. 
April 34 i 

2. At the close of the evidence for the 
prosecution, the attorney for the defence, 
in answer to the Judge, stated that he 
meant to call witnesses. Cdurt than 
adjourned, and on the following day the 

. : Stated that, QH'^re consideraliou, 

he did not intend to call witnesses. The 
Judge alloAVed the prosecutor ti>^ reply. 
HM that, ^though <tbo sUhtt interpretation 
of ss. 289 and 392 of the Criminal Proce¬ 
dure Code would warrant this course, it 
was never hfeant by the Legislature that 
the prosecutor should have a reply when no 
witnesses are called for the defence, the ob¬ 
ject of the'Aw being evidently to let each 
side have an opportunity of commenting 
, on ,tfas evidence of the other, and not to 
give an adfditioival advantage to the prose- 
' tutor in such a case as the present A well- 
known treatise, such as Taylor's Medical 
jaidspi’udeoce, may be referred to in the 
course of trial. iJatim v. Rmpr^s 
(13 C. L. R. 86) followed. It is improper 
wa thW'part-of a Judge, when examining a 
prisoner under s, 342 of the Criminal Proce- 
, piire't^pde,,|acrpss-examine him Theonly 
^ queuions Which are permissible are such 
' aa“Wlt1 wniablc thtf prUtniet 'to explain any 
‘'■^rcumhtaneaa appearing fn tba evidence 
. .Although s- ,'103 of the Cn- 

'imiidl Proi^ure Code.empowers a Judge to 
^kfefaitha jefry such questiortsas are necessary 
to ascertain what their verdict‘is,it waswever 
contemplated that, on ascertaining that the 
jury are not unanimous, the Judge should 
make min)i1;e.einf|oUies to leavn >tliejnaturie 


not, > WhhUvM may be'the dpinloB -of tfte 
Judge, if he goes so far as to jury 

wHat is the eXaCt -majority, and wldA'is the 
opinion of the majority^ he ought to xeedve 
that verdict without hesitation, and, i£ he 
differs from it, he should proceed as direct¬ 
ed by s. 307. A prisoner or his Counsel'is 
at liberty to offer evidence or nOt,'as he 
thinks proper*, and no inference uwfavour- 
able.to him can he drawn, became be takes 
one course rather than another.—^HdRRV 
Churn Chtckbruuttv v. Empress, I. L. 
R., 10 Cal. 140. i^Prinsep and Tottenham, 
J], Aug. 32 , 1883'-: 

3, A inasjid wa9 used^t;^ the members of 
a sect of Muhammadans called the 
according to whose tenets the word '' amen ** 
shoi^* be spoken in a low tone -of TOlce, 
While the Hanifis were at prayers, R, w 
Muhammadan of another sect, entered the 
and, in the course of the prayers, 
according to the tenets of his-sect, calM 
out '* amen in a loud tone of voice. For 
this act he was convicted of voluntarily dis* 
turbing an assembly engaged in religious 
worship, an offence punishable under s. 296 
of the Penal Code. The Full Bench ^Mah* 
mood, j. dissenting) ordered the case to be 
Tc-tried, and that, In re-trying it, the Magis¬ 
trate should have regard to the following 
questions, namely, (1) Was there an as¬ 
sembly lawfully engaged in the perform¬ 
ance of religious worship (2) Was such 
assembly, in fact, disturbed by the acevstd ? 
{3} Was such disturbance caused by 
and conduct on the part of th^ accus^Jbw 
which he intended to cause such disturb¬ 
ance, or which arts and conduct, attkekt^ 
of such acts and conduct, he 
lieved to be likely io cause distucl^acp,? 
Held by Mahmoo^ J., that the diacus'sibii 
occasioned by the act td the actkmrdbavfkg 
presumably taken place during the interv^ 
when the prayers were not going on, the 
la^OembJy.wal.not at that time ^'engaged in 
of the majority and its opinion, so that hej the performance of religious worship," and 


shoald have the opportunity of accepting , was not disturbed ” within the meaning of 
or refusing that opinm ag6.of the 'PpnpJ .Code; that, in reference 

Ingas it coincides with hi^own opinion or],tp the terms of s. 39 of the Code, the*ac- 

* The^Wdifn ^uhl£d'Mii[ Utfe'b^n'lhsertcd by the Indian 

(Actxw4iriw«p«/43». 
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otaed did not disturb the assembly “ volaa- 
torily;" that he was justiEed by the Mu- 
haimaadan Ecclesiastical Law in entering 
the mosque, and joining the congregation 
in saying word loudly if he 

thought fit, and his conduct fell within the 
purview of s. 79 of the Penal Code, and was 
therefore not an offence under s. 396. Beatty 
V. GUlhankt (L. R., 9 Q. B. D. 3^) referred 
to. Also per Mahmood, J„ that, having re¬ 
gard to the guarantee given by the Legisla¬ 
ture in a. 94 of Act VL of 1871 (Bengal 


Civil Courts Act), that the Mahmmgdaii 
Law shall be administered in all quoetioas 
regarding any religious usage pr instltn* 
tion,” the Court was hound, 1 ^ s. 57 (I) of 
Act 1 . of 1879 (Evidence Act), to 
cial notice of the Muhammadan Ecdeaiasti* 
cal Law, and the rules of that law need not 
be proved by specific evidcnce.^Qtmii* 
Empbbss V. Ramzan, 1 . L. R., 7 AIL 4S1. 
[Petberam, C.J., and Straight, Oldfield, 
Brodhurst, and Mahmood, JJ. Mar. 7, 188$.] 


58 . No fact need be proved in any proceeding which thq parties thereto or 
Facts admitted need not be agents agree to admit at the hearing, or which, 

proved. before the hearing, they agree to admit by any writing 

under their hands, or which, by any rule of pleading in force at the time, th^ are 
deemed to have admitted by their pleadings : 

Provided that the Court may, in its discretion, require the facts admitted to 
be proved otherwise than by such admissions. 


Chapter l\\ —Of Oral Evidkhce. 

Proof of facts by oral evi- 59* ^^1 except the contents of documents, 

dcncc. may be proved by oral eridcncc. 

Oral evidence must be di- 60 . Oral evidence must, inallcase8whate\'er,be 
rect. direct; that is to say,— 

if it refers to a fact which could be seen, it must be the evidence of a witness 
who says he saw it; 

if it refers to a fact which could be heard, it mast be the eridence of a wit. 
ness who says he heard it; 

if it refers to a fact which could be perceived by any other sense or in any 
other manner, it must be the evidence of a witness wlio. says he perceived it by that 
sense, or in that manner ; 

if it refers to an opinion, or to tlie grounds on which that opinion is bdd, it 
must be the evidence of the person who holds that opinion on those grounds: 

Provideil that the opinions of experts expressed in any treatise commonly 
offered for sale, and the grounds on which such opinions arc held, may be proved, 
by the production of such treatises, if (he author is dead, or cannot be found, or 
has become incapable of giving evidence, or cannot be called as a witness without 
an amount of delay or expense which the Court regards as unreasonable : 

Provided, also, that, if oral evidence refers to the existence or condition of 
any material thing other than a document, the Court may, if it thinks fit, require 
the production of such material thing for its inspection. 

See In thr Matter of Hatiu, la C. L. R. 1, ruling 1, under s. 57, p. 53. 


Chaftu V.— Of Docuhsmtary EnoxHCi. 


Proof of contents of docu- 
meafs. 

Printry evidence. 


01 . The contents of documents mtly be proved 
either by prinuiy or by secondary evidence. 

68- Primary endence menu die docnomt itself 
produced for die inipectiott of the Court. 
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Efcplamdim /<-**-Wtiere a document is executed in several parts, each part 
It primtr 7 evidence of the document. 

Where a documein; is executed in counterpart, each counterpart beiugf exe* 
cut e d by one or some of the parties only, each counterpart is primary evidence as 
against the parties execnting it 

Explanaiion 2 .—Where a number of documents are all made by one uniform 
process, as in the case of printing, lithography, or photography, each is primary 
evidence of the contents of the rest; but, where they are all copies of a common 
original, they are not primary evidence of the contents of the original. 


/lJusiraiion. 

A person is shown to have been in possession of a number of placards, all printed at 
one time from one original. Any one of the placards is primary evidence of the contents 
of any other, but no one of them is primary evidence of the contents of the original. 

Secondary evidence. OS. Secondary evidence means and includes— 

^i) certified copies given under the provisions hereinafter contained;* 

( 2 ) copies made from the original by mechanical pixxesses which, in 

themselves, insure the accuraev of the copy, and copies compareil 

with such copies; 

( 3 ) copies made from or compared with the original ; 

(4) counterparts of document as against the parties who did not execute 

[hem; 

( 5 ) oral accounts of the contents of a document given by some person who 

has himself seen it. 

Illustrations, 

(a.) A photograph of an original is secondary evidence of its contents, though the two 
' have not bem compared, if it is proved that the thing photographed was the original. 

(^) A copy compared with a copy of a letter made by a copying machine is secondary 
evidence of the contents of the letter, if it is shown that the copy made by the copying 
machine was made from the original. 

(r.) A copy transcribed from a copy, but afterwards compared with the original, is 
secondary evi^nce; but the copy not so compared is not secondary evidence of theorigi* 
nal, although the copy from which it was transcribed was compared with the original. 

[d ) Neither an oral account of a copy connpared with the original, nor an oral account 
of a photograph or machine-copy of the original, is secondary evidence of the original. 

Proof of documents by pri- 64. Documents must be proved by pimar}’ erid- 
mary evidence. ence except in the cases hereinafter mentioned. 


- in which secondary 65* Secondary eridence may be given of the ex* 
evidence relating to docu- istence, condition, or contents of a document in the 
nwttts may be given. following cases 

(a) when the original is shown or appears to be in the possession or 
power— 

of the person agfunst whom the document is sough t to be proved, or 

of any person out of reach of, or not subject to, the process of riie 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66 , such person 
does not produce it; 


* S« a. 76, 


when: Oie existen&Gr cov^^on^i^iXsntoDts of^lli^jQrig^ 
proved to be admitted in writing ibf the 
,, .. , . , proy4^, or by his r^ceeeiUativp.in interest; , , , 

when; the originai has been destroyed or lost^ or whenthc'paDl^ oKniigi 
evideuco of its contents cannot, for any other reason notadsingiiom 
, hisiDwndefauIt or neglect, produce Jt ill rea^nable time; . 

■ when the oifeitial is of such a hatiirenot lo he easily mbvfeable 

(f) when the original is. a public documeni within the meaning of s^^^tion 
74; 

(/) when the origiiul is a document of which a certified copy is permitted 
by this A-ct, or by any other law in force in Ihiiish India, 10 be ^iven 
ill evidence ; 

when the originals consist of nameijous accounts or other documents 
which cannot convcnienily he examined in C>ourt» and the fact to "be 
proved is the general result of the whole collection. 

lO' cases («*), (c), and (7j, any secondary evidence of the contents of the 
document is admissible. 

In case (b\ the written admission is admissible. 

In case (f) or (/)> a certified copy of the document, but no other kind of 
secondary evidence, is admissible. 

^ In case (^'), evidence may be given as to the general result of the documents 
by any persm wlio has examined them, an l wiio is skilled in the examination of 
such documents. 


fitUiitg, 


The Deputy Magistrate of Malabar, pur- 
pOTtisg to act under the prorisions of the 
Maptlla Act (Mad. Act XX. of 1859), re- 
corded a stateirent in the nature ot a ron- 
fession made by V, who was under arrest on 
suspicion of being concerned in a Mapifla 
outrage. This statement, which was made 
in Malayalam, was recorded in English in 
thflf form of k narrative, and was signed by 
the Magistrate only. The same Magtstrate 
shortly afterwards, purporting to act lAder 
the Coda of Criminal Procedure, before any 
evidence was recorded against V, examin¬ 
ed him as to this .statement, which was read 
over and translated to him. In answer to 
qaestions. V admitted that he had made it 
voluntarily. This examination was record- i 
ed according to the provisions of s 364 of the 
Code'4^ Criminal Procedure. After other | 
evidence was recorded, V retracted his state- 1 
ment.. was committed to the Sessions, 
tried,and donVicted mainly on hfs own re¬ 
cord^ statement itnd examination. The 
Deputy Magistrate was examined as a wit¬ 
ness, and stated that the statement recorded 


' by him was made by V, and was cometly 
' recorded, and was made voiunUrily. Hfld 
that the record of the statement made by V 
to the Deputy Magistrate was not adaiis« 
sIbU in evidence against V. Pfr Parker, 
J The provisions of s. 164 of the Code of 
Criminal Procedure are imperative, and a. 
5;^3 will not render a confession admiiatble 
where no attempt has been madg to Conform 
to the provisions of the farmer section. If 
the coqfessional st.itement of V** was record¬ 
ed by l^e Magistrate in his executive capa¬ 
city. it was net receivable in evidanoe under 
s. 80 of the Evidence Act. The action of 
I the Mogbtrate in ezaimaing V as to 
confe'isioiial statement before 
legal evidence on the record against him 
was illegal, and therefore the record of such 
examination could not be used in evidence 
against V. Inasmuch as the record of the 
statement of V was not admissible, second¬ 
ary evidence thereof routd not he given. 
--QvBRN-Eui'Rass e. Viran, 1. L. R., 9 
Mad. 324. [Brandt and Parker, JJ. Feb. 
12, 17, 18S6.] 


66 . Secondary evidence of the contents of ilie documents referred to in Bec- 
Rules as to notice to pro- ^*0** clause (i7), shall not be given unless the party 
ducc. proposing to gt\-e such secondary evidence has pre¬ 

viously given to the party in whose possessioaor power the document is, "or to 
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hit attorney or pleader/** such notice to produce it as is prescribed by Jaw; and| 8 b» 
if no notice is prescribed by law, then such notice as the Court considers reason¬ 
able under the circumstances of tire case: 

Provided that such notice shall not be required in order to render secondary 
evidence admissible in any of the following cases, fir in any other case in which 
the Court thinks ht to dispense with it:— 

(1) W'hen the document to be proved is itself a notice; 

( 2 ) when, from the nature of the case, the adverse [)arty must know that 

he will be required to produce it; 

( 3 ) when it appears or is proved that the adverse party has obtained pos¬ 

session of ilie original by fraud or force ; 

( 4 ) when the adverse party or Ins agent lias the original in Court; 

( 5 ) when the adverse parly or his agent lias admitted the loss of the docu¬ 

ment ; 

( 6 ) when tiic person in possession of the document is out of reach of, or not 

subject to, the process of the Court, 

67. It a document is alleged to be signed or to liavc been \V'ritten, wholly 

Proof of «;ignaturc anti by anv person, the signature or the hand- 

handwriting ot person ailefjrd Writing cf SO much ol tlic document as is alleged to be 
to have signed or written do- that iierson’s i land Writing must be proved to be in 
rument prmiur.d. lianchvritin-. 

68 . If a document is required by law 10 be attested, it shall not be used as 
Proof of fvecution of doiMi- cMdencc until one attesting witness at least has been 

ment icquiitd hv law lo Im.- called for thc purpose of proving its execution, if there 
atte^ited, aili'Sling wiine^'S alive ainl snbje* i to the process 

nf th(^ Conn, and capable of ■ri\ing evidcnc'^ 

6 d. If no sncii lUe^tiiig wun. ss can b.‘ fnnn.K or ii ilic do» iimenl purports 
l»r«)ot wlu-r^- no :iUc4ini; to b,ue b(^*Mi e\'ecnU“d lit ili*’ Tiiited Kuigdom, ii 
vviine!;-.fuiind. \u' protcd thd* ihr' a'-te^iation of one attesting 

witness at least is in his handwriting, and diat thc signatun* of the person execut¬ 
ing thc document is in tlie handwriting of that person. 

70. The admission cf ^ party to an atic'^ted document oi its execution by 
Admission of execution by himself shall be sullicieni jjroof of Us execution as 
party to attc<?icddofument. again*^! him, though 11 be a document required by law 
to bo attested 

7X If the attesting witness denies or does not recollect the execution 
Proof when attesting wit- ol the document, its execution may ho proved by 
nesis denies the execution, 01 her e\idence. 

Proof of dorument nnt re- 72- An attested document not required by law 
quired by law to attested io be allotted nny be proved if it was unattested. 

73. In order to asceitaiu whether a signature, uriling. or seal is that of the 
Comparison ot signature, petscn by wlioiii it purports to have bt. n written or 
writing, or seal, with others made, any signature, \vricing,or seal admitted or proved 
admitted or proved. satisfaction of the Court to liave been written or 

made by that person, may bo compared with the one wliich is to be proved, 

• fn s. 6ft, the words quoted have been inserted by Art XVI !I. of 187a, s. 6. 

Ev—9. 
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Si. although that signature, writing, or seal has not been produced or proved for any 
other purpose. 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling die Court to compare the words or figures so 
written with any words or figures alleged to have been written by such person. 

This section applies also, ivith any iiecessary modifications^ to fingtr-impressionsfi 
Public Documents, 

„ ., 74 . The following documents arc public docu- 

menlsi— 

1. Documents foiming the Acts, or records of the Acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officeis, legislative, judicial, and executive, whether ot 

British India, or of any other jjart of Her IMaiesu's dorniniou'>, 
or of a foreign couiur). 

2. Public records ke])t in liritish India of private documents. 


Kuli 

Certain persons charged with a dakaitl 
committed at Chawnpura, a village on the j 
borders of Gwalior, having gone over into | 
Gwalior territory, were arrested and brought ' 
before the Magistrate of 6hind in Gwalior. 
That officer recorded their statements, at¬ 
testing each statement in the following | 
words: '*1 believe that this confession was 
made without threat or coercion, and it wa<i 
made in my presence, and to my hearing. 
The person making it, having heard it read 
out to him, stated it as correct. It contain^ 
a full and true account of ihe^tattment made 
by him.” Each statement aKso bcio the 
mark (by way of signature) of the person by 
whom it purported 10 have been made. Sub¬ 
sequently these persons were handed over to 
the British authorities, and were tried by the 
Court of Session, who rejected the confes¬ 
sions above referred to as inadmissible in 
evidence. The accused having appealed to 
the High Court, it wa^ held that each of the 
confessions recorded in the manner above 
described was admissible in evidence, cer¬ 
tainly under s. 80 of the Evidence Act, and 
probably under s. 74 of that Act, as against 
the person by whom it was made —Qi'XRN- 
EmPRESS SUNDAR SlNG7l, I. L. R., J2 All. 


ng:s, 

595 ' Young, J. July 26, 

1890.] 

IJelii by thc' Kul) Bench fSubramania 
Ayyar, J , dissenliente).—Reports made by 
, a policc-ollictr in compliance with ss. 157 
! and i 63 of thc Criminal Procedure Code 
I are not public documents within the mean¬ 
ing of s. 74 of the Indian Evidence Act, 
and consequently an accused person is not 
entitled, before trial, to have copies of such 
1 reports. JJeld by CoJlin.s, C.j., and Benson, 
J —The same rule applies to reports made 
by a police oflicer in compliance vrith s. 173 
1 oi the Criminal IVucedure Code. Held by 
I Shephard and Subramania Ayyar, JJ.— 
I Reports made by a police-officer in cotn- 
J pliance with s. 173 of the Criminal Pro- 
I cedure Code are public documents within 
j thc meaning of s. 74 of the Indian Evi¬ 
dence Art, and consequently an accused 
person, being a pc-rson interested in such 
documents, is entitled, by virtue of s, 76 of 
the Indian Evidence Act, to have copies oj 
such reports before trial —Queen-Ehpkbss 
V. Arum^gam, ]. L. R., 20 Mad. 189. 
fCollins, CJ., and Shephard, Subramania 
Ayyar, and Benson, JJ. Sep. 17, Oct 7, 
1896; Keb. 23, April 30, 1897 ] 


Private documents. 75. All Ollier documents arc private. 

76. Every public officer having tlie custody of a public document which 
Certified copies of puf/hc any person lias a rigia lo inspect shall give tliat per- 
f iJernand, a copy of it, on pa)'ment of the 

legal Jees therefor, together with a certificate written at thc fool of such copy 

1800) Imi been added by the tiidian Evidence Act (V. of 
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that it is a true copy of such document or part thereof, as the case may be, and S** JW?* 
such certificate shall be dated and subscribed by such officer with his name and 
his official title, and shall be scaled, whenever such officer is authorized by law 
to make use of a seal; and such copies so certified shall be called certified 
copies. 

Explanation, —Any officer who, by the ordinary course of official duty, is 
authorized to deliver such copies, shall be deemed to have the custody of such 
documents within the meaning of this section, 

77. Such certified copies may be produced in proof of th^ contents of the 
Proof of documents by pro- public documents or parts of the public documents 
duction of certified copies. of which they purport to be copies. 

Proof of other onicialdocu- 78. The following public documents may be 
proved as follows:— 

(1) Acts, orders, or notifications of the Plxcciitive Government of British India 
in any of its departments, or of any Local Governraciii or any department of any 
Local Government,— 

by the records of the departments, certified by the heads of those departments 
respectively, 

or by any documeni purportinp: lo be printed by order of any such Govern¬ 
ment ; 

(2) Tlie proceeding:* 01 the Lcgisiaiures— 

by the journals of those bodies respectively, or by published Acts or ab¬ 
stracts, or by copies purporting to be pniUed by order of Government: 

(3) Proclamations, orders, or regulaiions issued by Her Majesty, or by the 
Privy Council, or by any department of Her Majesty’s Government— 

by copies or extracts contained in the Lowlou GxKrtUy or purporting to be 
printed by the (Queen's Printer: 

{4) The acts of the Kxeciuive or the proceedings of the Legislature of a 
foreign country— 

by journals published in tlieir amhoritv, or commonly received in that 
country as such, or by a copy certified under the seal of the country nr sovereign, 
or by a recognition thereof in some p\iblic Act of the Governor-General of India 
. in Council: 

(5) The jU’Oceedmgs of a municij).!! body m Jlruish fndu — 

by a copy of sucli proceedings cerlilieil by liie legal keeper thereof, or by 
a printed l>ook pur]iorLing to he published by the authority of such body: 

(6) Public documents of any other class in a foreign country— 

by the original, or bv a copy certified by llie legal keeper thereof, with a 
certificate under the se.il ot a Notary Public, or of a British Consul or Diploma¬ 
tic Agent, tliat the copy is duly certified by the officer having the legal custody 
of the original, and upon proof of the character of the document according to the 
law of the foreign country. 

Pre^umpltons tt\ io Documents, 

7 a The Court shall prcsiimc every document purporting to be a certificate. 
Presumption as to ffcnuinc- certified copy, or other document which is by law db' 
ness of certified copies. clared 10 be admissible as evidence of any particular 

fact, and which purports lo be duly certified by any officer in Britisli India, or 
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' by any officer in any Native State in alliance with Her Majesty, who is duly au¬ 

thorized thereto by the Governor-General in Council, to be genuine: 

Provided that such document is substantially in tlie form, and purports to'be 
executed in the manner, directed by law in that behalf. 

The Court shall also presume dial any DlTicor In- ^yhom any such document 
purports to be signed or certified held, when he signed it, the official character 
which he claims in sucli paper. 

80. Whenever any document is inoducod I before any Court, purporting to 
Presumption as t(i docu- be a record or inenioranduin of the evidence, or of 
ments produced as record of any part of the evidence, gi\'en by a witness in a judi- 
evidcnce. jirocceding or before any olticer authorized by law 

to take such eiiJeuce, or to be a statement or confession by any prisoner or ac¬ 
cused person, taken in accordance with law, and purporting to be signed by any 
Judge or Magistrate, or b)' any such officer as aforesaid, the Court shall pre¬ 
sume— 

that the document is genuine; that any ^^a^^nlenls a^ to tlie circumstances 
under which it was taken, purporting to br made bv ilic person signing it, are 
true; and that such evidence, statenumi, or confession, was duly taken. 


RuUn^s^ 


1. The confession of a wicness in the 
shape of a former deposition can be used 
as evidence against the prisoner only on the 
condition prescribed by s 249, Code of Cri¬ 
minal Procedure, that is, it must have been 
duly taken by the committing officer in the 
presence of the person against whom it is 
to be used. The certihcate of the Magis¬ 
trate appended to such confession, in order 
to afford primd-facie evidence, under s. So 
of the Evidence Act of the circumstances 
mentioned in it relative to the taking of the 
statement, ought to give the farts necessary 
to render the deposition aJmiswble under 
9 249.— Qusfn r NcssL'RyrjDiN. 21 W. 
R. 5 [Phear and Morris, Jf Nov 28. 

*873] 

2. To support a finding upun an alter¬ 
native charge of perjury, there must bt legal 
evidence of the truth of each branch of the 
charge The deposition of the prisoner 
given in Hindustani, but taken in English 
by the Magistrate, and the menioranduin at 
the foot of the deposition that it was read 
to the witness, and was by him acknowledged 
to be correct, though held not to be quite 
satisfactory (as the person who took down 
in English what the prisoner had taid in 
Hindustani was not rxaTTiined as a witness, 
and the prisoner had no opoortunity uf 
cross-examining him), waj admitted as a 
proper deposition within the provisions of 
the Code of Criminal Procedure, and the 
memorandum was taken, under s. 80 of the ' 
Evidence Act (I. of 1872), as evidence of ; 
the facts stated in it, and as affording some 1 
evidence that the translation was correct.^ | 
Qubkn 9. Gomowri, 32 W. R. 2. [Phear 1 
ind Morris, JJ. April 21, 1874.] 


3. A deposition given by a person is not 

admissible in evidence against him in a 
subsequent proceeding without its being 
first proved that he was the person who was 
examined and gave the deposition. A 
pardon W.4S tendered to an accused, and his 
evidence wa:> recorded by the Magistrate. 
Subsequently the pardon was revoked, and 
he wa^ put on his iria) before the Sessions 
Judge along with the other accused. At 
the trial the depo.sition given by him be¬ 
fore the Magistrate was put in and used in 
evidence against him without any proof 
being given that he was the person who was 
examined a witness before the Magistrate. 
Held that the deposition was inadmissible 
without proof being given as to the identity 
of the accused with the person who was 
examined asa witness before the Magistrate, 
—Quehn-Emi'ress r. Dur('>a Sonar, !. k.* 
R. II Cal. 580. ; Mitter and Norris, J). 

May. 26. 1885.] 

4. Although all depositions of witnesses 
in criminal rases should be taken and attest¬ 
ed in the presence of the accused, and a 
few apt words should bo used on the face of 
the deposition to make it apparent that 
this has been done, there is no provision of 

I the law which make<i the attestation of the 
I dopobition by the Court in the presence of the 
! accused obligatuiy. S. 80 of the Evidence 
' Act, therefore, docs not warrant the pre¬ 
sumption that the deposition of a medical 
witness taken by a committing Magistrate 
has been taken and attested in the accused's 
presence, so as to make such deposttioo 
admissible in evidence at the trial before 
the Court of Session under s. 509 of the 
Criminal Procedure Code. Qmgn^Bmfress 


/ 
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V. Hiding ( 1 . L R.| 9 All. 720) referred to. 
— QubrN'Empkbsb V . PoHP Singh, I. L. 
R.i 10 All. 174. [Edge, C.J., and Tyrrell, J, 
Dec. 19, 1887.] 

5. Before the deposition of a medical wit- 
nesjj taken by a committing Magistrate can, 
under a. 509 of the Code of Criminal Pro¬ 
cedure, be given in evidence at the trial be¬ 
fore the Court of Session, it must either 
appear from the Magistrate's record, or be 
proved by the evidence of witnesses, to have 
been taken and attested by the Magistrate 
in the presence of the accused. The Court 
is neither bound to presume under s. 80 1 
nor ought it to presume under either s 80 j 
Or a. J14 (ill c) of the Evidence Act that | 
the deposition was so taken and attested | 
Queen-Empress v. Riding (I. L, R . 9 All. 1 
720) and Queen-Empress v. Pohp Sin^h (I, | 
L. R., JO All. 174) approved vLi ' 

Hari V, Quern-Emprkss, I. L. R. 18 Cal. 
129. [Norris and Gordon, j]. Aug 28, 
1890.1 


6. A revenue-official was charged With 
the offence of attempting to receive a bribe 
from certain raiyats, who gave evidence for 
the prosecution, and he was convicted. He 
subsequently charged the raiyats with hav¬ 
ing conspired to bribe him, and in their trial 
their depositions in the previous case were 
tendered in evidence for the prosecution. 
Held that the depositions should have been 
admitted in evidence.— Queen-Emprbss v, 
Samiappa, I. L. R., 15 Mad. 63. [Muttu- 
sami Ayyar and Parker, J}. Mar. 31 and 
Sep 9, 1891.] 

Sec CUESN-EuPRRhb V, VlRAN, I. L. R., 
9 Mad. 224, under s.^65, p. 56. 

See Queen-Empress p. Nilmadhub 
Mitter, I. L. R., 15 Cal. 59s, under s. 
21, p. i6. 

See Ol'Een-Empress e. Sundar Singh, 
1 . 1 .. R., 12 All. 595. under s. 74, p. 58. 


81. Hit' Court slu|l piesuine the "tnuiiitncsh of every dcnuratni purport- 

o . , . iiifr 10 bf lilt London Ga/sutce. or tho Gazette of 

tes, newspapers, pi ivateAct>> Imlu, nr ilic (lovurnmcni Gazette of any Local Go- 
of Parliament, and other do- verniiieiit. Of of any Colony, depend cncv, or i»ossession 
tumenis. liijns,!] Crowii, or to be a newspaper or journal, 

or to be a copy of .i i>nv.ac Act ui Tailiament ])rintcd by the (^vieen's Pimter, and 
of every docuineni puvpoiung to be a vlocumeiu diu’Cted by any law to be kept 
by any person il such dotument iskep' in the form required by law, 

and is produced from preper custody. 

82. When anv document i'' produC'^d bciore anv Court. purj>^rdng to be 

, , , a docunicnt winch, bv the law in foicc for the time 

ment admissible in Kncland being lu i'.ngland or IreKinil, would be adinissible in 
without prjufnf seal or <iRna proof ot any paiiicular in any Court of Justice in 

I'.ngbnd or Iieland, v\iiIiout proof of the seal or 
stamp or >ign<Uur.‘ aiulicnlicaimg a, or of judicial or otticial character 
claimed by the iiersou by whom it puqiorts to be Mgued. tlio Court shall pre¬ 
sume that such seal, stamp, or signature is j^oiiuinc, and that tiie person signing 
it held, al tlie lime when lie signed it, tho judicial or olhcuil character which he 
claims, 

and the dcKuincnt siiall lie admissible tor the same purjiose tor which it 
would be admissible la England or Ireland. 

88 . The Court shall presume that maps 01 plans purporting to bo made 
Presumption ;i-to innpt.f^r bv the authority of (Jovemmeni were so made and 
plani. made by authority of arc accurate; but maps or plans made for the pur- 
Governmeni. poses of any cause must be proved to be aiciiratu. 


84. riic C’ourL shall picsunie 1 he genuineness of every book jmiportingio be 
Presumption as to rollci- printed or published under the authority of tlie Go- 
tiuns of laws and reports of verniiient of anv countrv, and to contain anv of the 
‘**"*“’"*- laws of that country, 

and of every book purporting 10 contain repons of decisions of the Courts 
of such country. 
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CH. V.—DOCUMENTARY EVIDENCE. 


Sa. 9 &^. 85. The Court shall presume that every document purporting to be a 

Presumption as to poivers- po^'er-of-attome}', and to have been executed before, 

’ o^atto^ney. j^nd authenticated by, a Notary Public, or any Coujt, 

Judge, Magistrate, British Consul or Vice-Consul, or representative of Her Majes¬ 
ty, or of the Government of India, was so executed and authenticated. 

86 . The Court may presume that any document purporting to be a certified 
Presumption as to certified copy of any judicial record of any country not form- 

copies of toreirrn judicial re- ing part of Her ^lajesty’s dominions is genuine and 
accurate, if the document puq^orts to be certified in 
any manner which is certified by any representative of Her Majesty or of the 
Government of India •* in or for "* such country to be the manner commonly in 
use in tliat country for the certification of copies of judicial records. 

A^i office?’ svho^ 7 vitk respeU fa am' territory or phi.e not forming part of 
Her Jfajcstj s dominwm^ is a Political Agent therefor^ as defined in section j, 
clause (40)y of the General Clauses Act. ^halUfor the purposes of this section^ 
he deemed to be a representative of the Government (f India in and for the country 
comprisvig that territorv or phue.^ 

87. The Court may presume that anv book to whicii it may refer for in- 
Presumption as to books, formation On matters of pul)lie or general interest, 

maps, and charts. pubhslicd map or chart, tlie statements 

of which arc relevant facts, and which is produced for its inspection, was written 
and published l^y tlie person, and at the time and place, by whom or at which it 
purports to have been written or published. 

88 . The Court may presume that a message forwarded from a telegraph 
Presumption as to tele- office to the peisoii to wliom such mcssagc purports 

ffraphic messages. to be addressed corresjwiids with a message delivered 

for transmission at tfie otficc from which the message purports to be sent; but 
the Court .shall not make any presumjnion as to the person by whom such mes- ^ 
sage was delivered for transmission. 

T, . 89. The Court shall presume that ever}' docii- 

cution, &c.,of dorumontsnot Called for, and not produced after notice to pro- 

produced. ducc, was attested, stampetl, and executed in the man¬ 

ner required by law. 

90. Where any document, purporting or proved to be thirty years old, is 
Presumption as to d^jcu- produced from any custCKiy which the Court in the 
ments thirty years old. particular Case considers proper, the Court may pre¬ 
sume that the signature and every other part of sucli document, which purports 
to be in the handwriting of any particular person, is in that person's handwriting, 
and, in the case of a documeni executed or attested, that it was duly cxecutecU> 
and attested by the persons by whom it purports to be executed and attested. 

Explanation ,— Documents are said to be in proper custody if they are in tlie 
place in which, and under the care of the jxsrson with whom, they would natur¬ 
ally be; but no custody is improper if it is proved to have had a legitimate ori¬ 
gin, or if the circumstances of the particular case are such as to render such an 
origin probable. 

This explanation applies also to section 8r. 

* In s 86, the words quoted have been substituted, for the words "residence in,^' 
by the Indian Evidence Act (1872) Amendment Act (HI. of 1891), s. 8. 

t In s. 86, as amended by s. 8 of the Indian Evidence Act (1B72) Amendmant A^ 
(in. of 1891), the italicized paragraph has bMn substituted for the amended paragraph 
the Indian Evidence Act (V. of 1899}, s. 4. 
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(a.) A has been in possession of landed property for a Jon; time. He produces 
from his custody deeds relating to the land showing his titles to it. The custody is 
proper. 

(^•) A produces deeds relating to landed property of which he is the mortgagee. 
The mortgagor is in possession. The custody is proper. 

(r.) A| a connection of B, produces deeds relating to lands in B's possession which 
were deposited with him by B for safe custody* The custody is proper. 


Chapter VI.— Of the Exclusion of Oral by Docu¬ 
mentary Evidence. 

91. When the terms of a contract, or of a grant, or of any other disposition 
Evidence ot terms o( con- Property, have been rediiced to the form of a docu- 
tracts, :granis, and other di-i- mcnt, and in all cases in which any matter is required 
positiois of property redur- by Uw lo bo reduced to the form of a document, no 
ed to form of di>cument. evidence* shall be given in proof of the terms of such 
contract, grant, or other disposition of property, or of such mailer, except the do¬ 
cument itself, or secondary evidence of iis contents in cases in which secondary 
evidence is admissible under the provisions hereinbefore contained. 

Exception —When a i)ublic oflicer is required by law to be appointed in 
writing, and when il is shown that any [)articular person lias acted as such officer, 
the writing by which he is appointed need not be proved. 

Exception 2 .—Wills “ admiied to probate in British India "t i^ay be proved 
by the probate. 

Exphination r.—This section applies 0(|ualh’ lo cases in winch the con¬ 
tracts, grants, or dispositions of property referred to, art* contained in one docu- 
'^ment, and 10 cases in which they are coniameil in more documents than one. 

Explamttoit 2, —l\^Jiero there are more orii^inals liian one, one original 
only need be proved, 

Explaniih\in ^7.—The stilemeni, in any document whatever, of a fact other 
than the facts referred to in tins section, shall not preclude the admission of oral 
evidence as to tiie same fact. 


Illustrations. 

(a.) If a contract be contained in several letter^^ all the letters in which it is con¬ 
tained rnust be proved 

n a contract is contained in a bill of excliange, the bill oi exchange must be 

proved. 

(r.) If a bill of exchange is drawn in a set of three, one only need be proved. 

(d.) A contracts in writing, with H, for the delivery of indigo upon certain terms. 

The contract mentions the fact that B had paid A the price of other indigo contract¬ 
ed for verbally on another occasion. 

Oral evidence is offered that no payment was made for the otiu'r indigo. The evi¬ 
dence is admissible. 


* Evidence may, however, be taken where a Crittii/ial Court finds that a confession 
or other atalement of an accused person has not been recorded in manner prescribed,-^ 
See the Code of Criminal Procedure [Act V. of 1898), s, 533- 

T These words m s. gr, exception 2, have been substituted, for the words under 
the todian Succes.Mon Act,*' by the Indian Evidence Act Amendment Act ^XVIII. of 
|87=»)i 7‘ 
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S,fi. {e,) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 


Rulings. 


I. The confession of an accused person, 
taken by a Magistrate having no jurisdiction 
to commit or try him, is imperfect, if not 
signed by the accused person or attested by 
his mark, and is inadmissible in evidence 
(ss. 122 and 346, Criminal Procedure Code). 
The term "preliminary inquiry" in the Bnal 
clause of s. 346 means such inquiries as 
are the subject of Chapters XIV. (Of In* 
quiriesand Trials) and XV. (Of Inquiry in¬ 
to Cases triable by the Court of Session 
or the High Court); and, therefore, that 
clause does not apply to confessions record¬ 
ed under s. I22, which refers to an inqui¬ 
ry, not during a trial, or one held with a 
view to committal, but an inquiry for the 
purpose of forwarding confessions, when 
recorded, to the Magistrate by whom the 
case of the accused person is inquired into 
or tried. Consequently, when a confession 
taken under s. I22 is inadmissible in evi¬ 
dence, oral evidence to prove tliat such a 
confession was made, or what the terms of 
that confession were, is inadmissible also 
(s. gi of the Evidence Act).— Reg. v. Bai 
Ratan, 10 Bom. H. C. R. 166. [Westropp, 
C.] , and Melvill, West, Pinhey, and Nana- 
bhai Haridas, JJ. Sep. 25, 1B73.] 

3. S lig of the Code of Cnmiiutl Pro¬ 
cedure not making it obligatory upon a 
police*oirict*r to reduce 10 writing any state¬ 
ments made to him during an investigation, 
neither that se''tion, nor s. 91 of the Evi¬ 
dence Act, renders oral evidence of such 
statements inadmissible. If the statement 
be actually reduced to writing, the writing 
itself cannot be treated as part of the record, 
or used as evidence, but may be used for the 
purpose of refreshing memory under s. 159 
of the Evidence Act. Consequently, the 
person making the statements may properly 
be questioned about them , and, with a view 
to impeach his credit, the police-officer him¬ 
self, or any other person in whose hearing 
the Statements were made, can be examined 
on the point under s. 155 of the Evidence 
Act.— Reg. Uttauchand Kapukchand, 
II Bom. H. C. R. 120. [Nanabhai Haridas 
and Larpent, JJ. June 25, 1874 ] 

3. In a case of giving false evidence, the 
English record written by the Magistrate 
was put in to prove what the accused had 
stated b-^fore him. The document was not 
interpreted to the accused in the language 
in which it was given, or which he under, 
stood; nor was it read over in accordance 
with the requirements of s. 339, Code of 


Criminal Procedure, in the presence of the 
person then accused. Held that the English 
record of the Magistrate was not legal evi¬ 
dence under the Evidence Act ( 1 . of 1872), 
s. 91, of what the prisoner said before the 
Magistrate. Charges of perjury ought to 
be based strictly upon the exact words 
which are used by the person who is charg¬ 
ed ; and no evidence which does not profess 
' to give those exact words can alone be a 
safe foundation for a conviction.^OuSBN 
V Mungul Dass 23 W. R. 28. [Phear 
and Morns, JJ. Jan. a8, 1875] 

, 4. Failure to comply with the provisions 

I of ss. 182 and 183 of Act X. of 1877 (Civil 
Procedure Code) in a judicial proceeding is 
\ an informality which renders the deposition 
of an accused inadmissible in evidence on 
a charge of giving false evidence based on 
such deposition, and, under s. 91 of Act I. 
of 1872 (Evidence Act), no other evidence 
of such deposition is admissible.— In the 
Matter op Mayadeb Gossami , Empress 
V. Mayadeb Gossami, 1 . L. R. 6 Cal. 76a; 
8 C. L. R. 292 [Cunningham and Maclean, 
]J. Keb. 22, 1881 ] 

5. A Sessions Judge, after hearing a ge¬ 
neral statement made by a mukhtar engag¬ 
ed in the case, considered that the deposi¬ 
tions of certain witnesses taken in the M.t- 
gistrate'h Court did not conform with the 
requirements of s 360 of the Code of Crimi¬ 
nal Procedure, and refused to admit the de¬ 
positions as evidence, and also refused to 
allow oral evidence to be given as to the 
statements made by these witnesses. No 
objection was taken to the admission of 
these depositions on behalf of the Crown. 
The accused were eventually convicted and 
sentenced to rigorous imprisonment. Heldy 
on appeal, that the conviction and sentence 
must be set aside.— Adyan Singh n> Quben- 
Empress, 1 . L. R , 13 Cal. 121. [O’Kinealy 
and Agnew, JJ. June 30, 1886] 

6. An accused, when in custody, made a 
I confession to a Deputy Magistrate^ in the 
i presence of a Sub-Inspector, and during an 

investigation being held into a case of mur¬ 
der, under the provisions of Ch. XIV. of 
the Criminal Procedure Code. The confes¬ 
sion was recorded by the Deputy Magistrate 
in English, though made in Hindi, which the 
Deputy Magistrate perfectly well understood 
and could write. It purported to have been 
recorded under the provisions of s. 164, and 
was in reply to one question which was set 
out. The record bore the signatures of 
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the accused and of the Deputy Magistratep cable to record the confession in Hindis the 
BS WbU as the certificate as required by the Sessions Judge was right in refusing to ad* 
section. It occupied about five pages of mit the document in evidence further, 

foolscap. At the trial the Sessions Judge that the Sessions Judge erred in adnnfttiiig 
erclud^ this confession on the ground that, the oral evidence of the Deputy Magistrate 
not having been recorded in the language as Co what the accused told him, as, seeing 
in which it was made, and there being no Chat he was acting under the provisions of 
reason why it should not have been so re- s. 164 of the Crinninal Procedure Code, the 
corded, the document was inadmissible in confession was matter which was-requir^ by 
evidence. He, however, called the Deputy law to be reduced to the form of a docti- 
Magistrate as a witness, and admitted in ment, and therefore, under s. 91 of the Bvi* 
evidence his statement as to what theaccus- dence Act, no evidence could be given in 
ed told him. This evidence, which occupied proof of such matter except the document, 
only a few lines, was to the effect that the ac- where, as in this case, it was in existence 
cused told him he had committed the mur- and forthcoming. Held also that, as the 
der, and on this evidence alone the accused defects in the record could not be cured 
was convicted. On appeal, held that the under s. 533 of the Criminal Pro'^edure 
provisions of s. 164, read with s. 364, arc Code, and no secondary evidence could be 
imperative as to the language in which a given, no proof of the confession could be 
confession is to be recorded, and that s, 533 given, and the accused must be acquitted.-— 
does not contemplate or provide for any [ai Naravan Rat v. The Quben-Empress, 
non-compliance with the law in this respect, I L. R., 17 Cal. 862. [Macpherson and 
and that, therefore, as it was not impracti- Hill, JJ. April 22, iSgo.] 

92. When the terms of any such contract, grant, or other disposition of 
Exclusion of evidence of property, or any matter required by law to be reduced 
oral agieement. to the form of a document, have been proved according 

to the la3t section, no eviilencc of any oral agreement or statement shall be admitted, 
as between the parties to any such instrument or their representatives in interest, 
for. the purpose of contradicting, varying, adding to, or subtracting from, its terms : 

Proviso /.—Any fact may be proved which would invalidate any document, 
or which would entitle any person to any decree or order relating thereto; such 
as fraud, intimidation, iilegahiy, want of due execution, want of capacity in any 
contracting party, want or* failure of consideration, or mistake in fact or law. 

Proviso 2 . —The existence of any separate oral agreement as to any matter 
on which a document is silent, and wliich is not inconsistent with its terms, may 
be proved. In considering whether or not this proviso applies, the Court shall 
have regard to tlie degree of formality of the document. 

Proviso —^The existence of any separate oral agreement, constituting a 
condition precedent to the attaching of any obligation under any such contract, 
grant, or disposition of property, may be proved. 

Proviso —The existence of any distinct subsequent oral agreement to 
rescind or modify any such contract, grant, or disposition of property, may be 
proved, except in cases in wliich such contract, grant, or disposition of property 
is by law required to be in writing, or has been registered according to the law 
in force for the time being as to the registration of documents. 

Proviso 5.—Any usage or custom, by which incidents not expressly men¬ 
tioned in any contract are usually annexed to contracts of that description, may 
be proved; Provided that the annexing of such incident wauld not be repugnant 
to, or inconsistent with, the express terms of the contract. 

Proviso 6,—Any fact may be proved which shows in what manner the lan¬ 
guage of a document is related to existing facts. 

* In s« 92, pi'ov. I , the italicized word ** or has been substituted for the word 
by s. 8 of the Indian Evidence Act (1B72) Amendment Act (XV 111 * of 1872). 

10 
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9t9S- Illustraiiant* 

(a.) A policy of insurance Is e^ectfd Oi goods “ In shi^s from Ca'eutti to London.** 
The goods are shipped in a parctcuUr sh'p which is lo<iC. The fact that that particular 
ship was orally excepted from the policy c<intiot be pioved. 

(6.) A agrees ab'tolutely in writing to pay B Rs. i.ooo on the first March 1873. The 
fact that, at the same time, an oral agreement was made that the money should not be 
paid til! the thirty-first March cannot be proved. 

(r,) An estate, called the Rimpur tea estate/’ is bold by a deed which contains a 
map of the property sold The fact that land nor included in the map had alwajrs been 
r^^ded as part of the estate, and was meant to pass oy the deed, cannot be proved* 

(d.) A enters into a written contract with B to work certain mines, the property of 
upon certain terms. \ was induced to do so by a misrepresentation of B’s as to tnelr 
value. I'his fact may be proved 

(r.) A institutes a suit against H for the specifi ' performance of a contract and also 
prays ihat the contract may be reform d as to on*' of its provisions, as that provision was 
inserted in it by mistake. A miy pro e thit such a mistake was made as would by law 
entitle him to have the contracc refonnrd. 

(O A orders goods of H by a let er in which nothing is said as to the time of pay¬ 
ment, and accepts the goods on delivery B sues \ for the price. A may show that the 
goods were supplied on credit ror a term still unexpired. 

(g.) A sells B a horse, md verb'dly warrants him sound. A gives B a paper in these 
words; “ Bought of A a horse for Rs. sai '* B may prove the verbal warranty. 

{h i A hires lodgings of B, and g'ves R a card no which is xvntten—* Rooms, Rs. 300 
a month.’ A may prove a verbal agreement that these terms were to include partial 
board. 

A hires lodgings of B for a year, and a regularly stamped agreem^^nt, drawn up by 
an attorney is made bet we n them. It is bilmr on the subject of board. A may not 
prove that board was included in the term'> verbally. 

(j.) A applies 10 B for a deot due to \ by sending a receipt for the money. ' B 
keeps the receipt and does not send the nioney. In a suit for the amount, A may prove 
this. 

(;,) A and B make a contract in writing to take effect upon the happening of a cer- . 
tain contingency. Tne writing is left with B, who sues A upon it. A may show the 
circumstances under which it wa-. delivered 

93. When the langiiagf ii'Ocl in a document is, on its face, ambiguous or 
Exclusion *>( evidence 10 detect!vt?, ctitidioc iTitiy not be gi^cn ol facts which 
explain or amend ambigu jus Would suuw iLs meaning, or .'>upplv ils delecis. 
document. 


Illustration. 


(a.) A agrees, in writing, to sell a horse to B for " Rs. ],oooor Rs. 1.500." Kvidence 
cannot be given t(> show witici, price wa-^ 10 b given. 

(A.) A deed coni')!ns blanks. Evidence cannot be given of facts which would show 
how they were meant to be filled. 


04. When language 

Exclusion of evidence a- 
gainst ap.ihcaiion uf docu¬ 
ment to existing facts. 


used in a doc urn mt is plain in itself, and wheniTap- 
plies accurately to oxis:mg facts, evidence may not be 
given to show Uut it was not meant to apply to such 
^aels. 


Illustration. 

A sells to B, by deed, "my estate at Rampur containing too bighas,*' A has an 
estate at Rampur conta ning 100 bighas. Evidence may not be given of the fact that 
the estate meant to be sold w^'* one sr.uated at a different place, and of a different size. 

05. Wh n language used in a document is plaku 
Evidenceastodocumentun- in itself, but is unmeaning in reference to existing 
iac'S, e\idence n ay be given to show that it was used 
^ ' in a peculiar sens*. 
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IllusfraiioH, 

A tel^s to B, by deed. my house in Calcutta,’* 

A had no house In Calcutta but it appears that he had a honse at Howrah, of wluch 
B had bien tn possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah, 

96. When the facts are such that the language used might have been meant 
Evidence as to aDpUcaiioo to ap)ply to any one, and tould not have been meant 

of lann^uage which can apply to appU to more ihai. one, of several persons or things, 
tooneonly of several persons, evidence may be given ot facts which show which of 
those persons or things it was intendea to apply to. 

Illustrations, 

{a,) A agrees to sell to B, for Rs. i ooo. my white horse/' A has two white horses. 
Evidence may be given of facts which shov which of them was meant. 

(A.) A agrees to accompany B to H.iid rabad Ex'idenre may be given of facts show¬ 
ing whether Haiderabad in the Deccan or H.nderabad in .^indh wa-t meant, 

97. When the Ungtiage u-oil applies pirtly to one set of existing facts and 
Evidence as to appIicatioM panly to an liitT set of existing facts, but the whole 

of language ip one of two sets jj- no: apply correctly to eiilier, evidence may 
ox fads, to neither of w.iich . - . i * l i : .i 1 ^ J 

the whole correctly applies whicli ut tlie two It was meant to 

apply. 

Illustration. 

A agrees to sell to B “ mv l.ind at X m the orrupition of Y," A has land at X 
but not in the occupation of Y , and he Ims I ind in the mcupati n of Y, but it Is not at X. 
Evidence may be* given of facts showing which he meant to s» 11 . 

98. Evi.ience may be given to show the meaning ot illegible or not com- 
Evidence as to meaning of m »nly mtclig.hU' characler^ Ot foreign, obsolete, tech-^ 

ili'-gible character:*, &c. iiic.il, lo^al. and provincial expres*ions, of abbrevia¬ 
tions, and of words used in a peculiar sense. 

Illustration 

A, a sculptor, agrees to sell to B ' «-i 1 I my mods ' A has both models and modelllag 
tools. Evidence may be given to show which be meant to sell, 

90 Persons, who are not panics ii> a document or their representatives in 
Wh'imay give evidence of iniere>t, may give evidence of any facts tending to 
agreement varying terms ul show a couti^mporaneousagreemcnt varying the terms 

docun«nt. Qf document. 

Illustration. 

A and B make a contract in writing th.it B sl'all sell A c^rt.iin cotton, to be paid fdr 
on delivery. At the same lime they make an or,il agreement that three months' credit 
shall be ^iven to A. This rould nut be ^how^ hec^ecn A and B, but it might be shown 
by C, if It a6fectr^d his interes:s. 

100. Nothing in this chapter contained shall be taken to affect any (rf 
Saving of pr wisions nf In- the provis oti> of the Indian Succession Act (X. of 
relating 1865 ) as 10 the construction of wills. 
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W-S- PART IIL—PRODUCTION AND EFFECT OF EVIDENCE, 

Chapter VIL—Op the Burden of Proof, ' 

101. Whoever desires any Court to give judgment as to any legal right or 

... . liability dependent on tne existence of facts which he 

ox orool* Ilf 

^ asserts must prove that tiiose tacts exist. 

When a person is bound to prove the existence of any fact, it is said that the 
burden of proof lies on that person. 


Illustrations. 

(a.) A desires a Court to give judgment that B shall be punished for a crime which 
A says B has committed : 

A must prov that B has committed the crime. 

A desires a Court to give judgment that he is entitled to certain land in the poa* 
session of B by reason of facts which he asserts, and which B denies, to be true: 

A must prove the existence of those fact^i. 

102 The burden of prcx)f in a suit or proceeding lies on that person who 
On whom burden of ijrtK)f would fail Jt no evidence at all were given on either 

*1®^* side. 

Jllustraiinnb,, 

(a.) A sues B for land of which B is in possession, and which, as A asserts, was left 
to A by the will of C, B's father. 

If no evidence were given on either side, B would be entitled to retain his possession. 
Therefore the burden of proof is on A 
(6.) A sues B for mone) due on a bond. 

The execution of the bond i5 admitted, but B .')a)s that it was obtained by fraud, which 
A denies. 

If no evidence were given on eiiher A would succeed, as the bond is not dispu¬ 
ted: and the fraud is not proved. 

Therefore the burden of proof is on B. 

103 The burden of proof as to any pariicuUr iaui lies on that person who 
Burden ol proof as to parti" wislics the Court to bclieve in its existence, unless it is 

cuJar fact. provided by any Jaw that the proof of that fact shall lie 

on any particular person. 


Illustration 

A prosecutes B for theft, and wishes the Court to believe that B admitted the theft 
to C. A must prove the admission. 

B wishes the Court tu believe that, at the time in questicin, he was elsewhere. He 
must prove it. 

Burden at provne fact tn i.e 104. Tlio buick-n of proving an}' fact necessary 

proved to make evidence ad- to be proven! ill order lo enable any person to give evj* 
denceofany other fact h on the person who wishes to 
give such evidence. 


/Uustrations. 

(e.) A wishes to prove a dying declaration by B - A must prove B’s death* 

(6.) A wishes tu prove, by secondary evidence, the contents of a lost document: A 
must prove that the document has been lost. 


of 


105. When a person is accused of any ofTeticc, the burden of proving the 
Bnrdenofprovinpthucase existence of circumstances bringing the case within 
accused comes within ex- any of the general exceptions in the Indian Peoftl 
Code, or within any special exception or proviso coq- 
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taiited in any other part of the same 'Code, or in any law defining the offence, is S. wlb 
upon him, and the Court shall presume the absence of such circumstances. 

Illusifaiions, 

(a.) A, accused o\ murder, alleges that, by reason of unsoundness oE mind, he did not 
. know the nature of the act. 

The burden of proof is on A. 

( 4 .) A, accused of murder, alleges that, by grave and sudden provocation, he was de* 
priired of the power oE self-control. 

The burden of proof is on A. 

(r.) Section 335 of the Indian Penal Code provides that whoever, except in the case 
provide for by section 335, voluntarily causes grievous hurt, shall be subject to certain 
puttiahnients. 

A U charged with voluntarily causing grievous hurt under section 325 ; 

The burden of proving the circumstances bringing the case under section 335 liea on A. 


Rulings, 


1, A Sessions Judge, holding a second , 
trial, should not comment on the conduct of 
a previous trial, it is for those who raise 1 
the plea of private defence to prove it. The ‘ 
act charged cannot be denied, and the plea : 
of private defence raised as an alterna- : 
live if raised, a full account of the occur¬ 
rence must be given in evidence.—I n the ■ 
Matter of Jamsukkk Sirdar, i C UR.; 
63. [Ainslie and McDonell, J|. July 24, , 
1877.] 

2. In ail criminal cases tried in the Mofus- i 
siiit is incumbent on the accused, since the 
passing of the Hvidenre Act (1 of 1872), 
to prove the existence (if any) of circum¬ 
stances which bring the offence charged 
within the general or special exceptions or 
provisos contained in any part of the Penal 
Code or in any law defining such otfrnce. 

—As to the state of the law in this 
respect in the presidency-towns. In dealing 
with the question of good faith, the proper 
point to be decided is, not whether the al¬ 
legations put forward by the accused in 
support of the defamation are in substance 
true, but whether he was informed, and had 
good reason, after due r«ire and atteniion, 
to believe, that such allegations were true. 
Markby, J.—Although ss. 235 and 237 of 
Act XXV. of 1S61 half been repealed, it 
may still be inferred from ill. (u), s. 439 of the 
present Criminal Procedure Code, that it is 
unnecessary specifically to allege in a charge 
the absence of all general and some at least 1 
of the other exceptions mentioned in the 


Penal Code- The operation of the illustra¬ 
tion, however, is btriciiy confined to the 
statement of the offence in the charge.*—1 m 
THE Matter op Shiboo Proshad Pandau, 
I. L R,, 4 Cal, 124 , 3 C. L. R. UE, 
[Markby and Prinsep, jj. June 13, 1878.J 

3. Where the accused had been convicted 
oi riot under s. 148, and of grievous hurt 
under s. 325, of the Penal Code, the Se5<* 
siuns Judge on appeal held that the com¬ 
plainants had themselves been the aggres¬ 
sors, and that the accused had merely exer¬ 
cised the right of private defence; but, inas¬ 
much 3^ they bad not set up the plea of pri¬ 
vate defence, he considered it was not com¬ 
petent to him to set aside the conviction. 
HM that, on the finding of the Sessions 
Judge, the accused were entitled to an ac- 
I qiiittal.—I n the Matter of Kali Churn 
Mookerjee, 11 C, L. R. 232. [Prinsep and 
O'Kinealy, JJ. May 22, 1883.] 

Held that an accused person who at his 
trial has not pleaded the right of private 
defence, but has raised other pleas inconsis¬ 
tent with buch a defence, cannot, in appeal, 
set up a case- founded upon the evidence 
' taken at liis trial, that he acted in the exer¬ 
cise of the right of private defence ; neither 
is the Court competent to raise such a plea 
on behalf of the dppelUnt. 

, V. Pt!^ Uat (I« L. R., 20 All. 459) referred 
I to.—Q ueen-Empress v, Timmal, I. L. R., 
21 All 122. [Knox and Banerjee, Jj. Nov. 
j 8, iSpS-j 


Burden of proving fact spe- 100. Wiien any fact is specially witliin the knov« 
cUUly within knowledge. ledge of any person, the burden of proving that fact ia 
upon him. 


lUustr€ltio^ls, 

(a.) When a person does an a6t with some intention other than that which the 
character and circumstances of the act suggest, the burden of proving that inteatloa U 
apon hlm« 
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8 i 4 B 7 *^ A it char^ with traTciling on a railway witboot a ticket: The hnriSeii of fffov* 

iDf that he bad a ticket is on him. 


See Deputy Legal Rbubhhrancer v. Karuna BaistobIi 1. L. R., 23 Cal. 164, ruliof 

37, under s. 30 at p. 38. 

Burden of proving death of 107. Wheii the question i$ whether a man is alive 

pj^n known t * have been or dead, and it is shown that he was alive within thirty 
alive wuhio thirty years. years, the burden of proving that he is dead is on the 
person who affirms it. 

108. ** Provided that/’* when the question is whether a man is alive or dead, 
Burden of proving that ner- ^nd it is proved that he has not been heard of for 

son is ative who has nor bcL-n seven years by tlioj>e who Would naturally have heard 
hesrd of for seven years. \ .ihve, the burden of proving that 

he is alive is shifted ta\ the person who affirms it. 

109. When the question is wtjeiher persons are partners, landlord and 

„ , - f i I trnmi, or principal a-.d agent, and it ha^* l>een shown 

tionship in the cases of part- that they have been acting as such, the burden of prov- 
ners, landlord and tenant, ing that they do not sund, 0' have ceased tn stand, to 
principal and agent, lij se reUlionsIlips, respectively, is on the 

person who affirms it. 

110 . When the question is whether any person is o -rner of anything of which 
Burden of proof as to he is shown '0 be in possession, the burden of proving 

ownership, that he is not the owner i.s on the person who affirms 

that he is not the owner. 

111 . Where there is a question as to the good ftith of a transaction between 
Proof of g^d faith in Iran- partiiiS. one (if whom stands to the other in a position 

sactions where one party is in of active confidence the burden of proving the good 
relation of active confidence. transaction is on tne pari)’ who is in a 

position of active confidence. 

lllustfations. 

(a,) The good faith of a sale by a e.ient id an attorney is in question in a suit brought 
by the client- The burden of proving the good faith of toe transaction ii, on the 
attorney. 

(A,) The good faith of a sale by a .son ju^t come of a^e to a father is in question in a 
suit brought by the son: The burden of proving the good faith of the transaction is On 
the father. 

112. The fact that any person was bom during the continuance of a valid 
Birth during marnagf* con- marriage between his mother and any man, or within 

elusive proof of legitimacy- two hundred and ciglny days after its dissolution, the 
mother remaining unmarried shall be cone iisive proof that lu* is the legitimate Son 
of that man. luiless it can be sho th it iho parses to ilie marriage had no access 
to each other at any time when he could have been begotten. 




A married woman is entitled, under s. 
of the Code of Criminal Procedure: 
(Act X. of 1882), to claim mainrenanre for 
her illegitimate children from the putative 
father. A wife can be examined a& to non> 
access of her husband during her married 


life, without independent evidence being 
first offered to Drove the illegitimacy of her 
children.-^RozARio v. Ingles. I. L. R., 18 
Bom. 468. [Candy and Fulton, JJ. OcL 
Id, 1893*] 


* In 8. to8, the words quoted have been inserted by s. 9, Adt XVI 11 ., 1670 . 
t In B. 108, the italic!^ words have been substituted for the word *'on,^' by a»9, 
Act XVIIIm 187 s. 
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118. A notification in the Gazelle of India that any portion of British territory Ss.ii 34 Cf. 
Proof of cession of terrU has been ceded to an\ Native State, Prince, or Ruler,* 
tory. shall be conclusive proof that a valid cession of such 

territory took place at the date mentioned m such notificaiion. 

" 114. The Court may presume the existence of any fact which it thinks 

Court may presume exis- likely to have happened, regard being had to the com- 
tence of certain facts. m jn course of natural events, human conduct, and 

public and private business, in their relation to the facts of the particular case. 

illustrations^ 

The Court may presume— 

(a.) that a man who is in possession of stolen goods soon after the theft is either the 
thief, or has rereived the goo'js knowing t^em to be stolen, unless he can account for his 
possession ; 

{b.) that an accomplice is unworthy of credit unless he is corroborated in material 
particulars ; 

(r.) that a bill of exchange, accepted or endorsed, was accepted or endorsed for good 
consideration ; 

(^.1 that a thing or state of things which has been shown to be in existence within a 
period shorter hin chat within which such things or states of things usually cease to exist, 
is still in exist.*nce ; 

(r.) that judicial and oFhcMl acts have been rcguiirly performed ; 

(/.) that the common cour:»e of busine'Ss has been followed in particular cases; 

fg*.} that evidence which cnuld be and is not produced would, if produced, be unfavour¬ 
able to the person who withholds it, 

t,h.) that, li a man refuses 11 ari'^wer a question whi^'h he is not compelled to answer by 
law, the answer, li given, would be unfavoura >le to him ; 

^ (i.) that, when a docume t creating an ob'igation is in the hands of the obligor, the 

\ obligation ha<t been discharged. 

But the Court sh.iil also have regard to such facts as the following in considering 
whether such maxims Jo or Jo not apply to the particu.ar case before it— 

as to illustration f.3)~a shopkeeper has in his till a marked rupee soon after it was stolen, 
and cannot acrounr for it;> possession specifically, but is continually receiving rupees in the 
course of his business , 

as to illustraNon i/' — A, a person of rh- highest character, is tried for causing a man's 
death by an a<'t of neglig mce m arranging cer am machinery. B, a person of equally good 
character, who aNo touk part m the arr.mgemcni, describes piecisely what was done, and 
admits and explains the common carelessness of A and himseli; 

as to ilhistrati-m (A)^a crime is committed by several persons : A, B, and C, three of 
the criminals are captur. d on the spot. a.'<d kep apart f am each other, Each gives an 
account of the crime impliracmg 1), <Ln(l ihr arc on itb corroborate each other in such a man¬ 
ner as to render previous cun ert highly improbable : 

as to illus ration — \ this drawer of a dill of t-xcliange, was a man of business. B, the 
acceptor, wa^ a young and ignorant person, cjmplete y under A's induence ; 

as to illustration (if)—d is proved th^t a river ran in a certain course five years ago, 
but it is known that there have been ffoods since that time which might change its 
coarse \ 

^ as to illustratio'i <c) —a judicial act, the regularity of which is in question, was perform¬ 
ed under exceptional circumstances; 

as to illus'ration (i )—the qu:^stion is, whether a letter was received : It is sbovo to 
have been pos ed, but the usual cou se of the post was intenuptcd by disturbances ; 


Sea, for example, Gaaette of India, Jan. 4, Pt. I., p. 0. 
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9 . 1 H- as to illustration man refuses to produce a document which would bear on a con¬ 
tract of small imuortance on which he is sued, but which might also injure the feelings and 
reputation of his family; 

as to illustration (A)—^a man refuses to answer a question which he is not compelled by 
law to answer, but tbe answer to it might cause loss to him in matters unconnected with 
the matter in relation to which it is asked ; 

as to illustration (t)'-a bond is in possession of the obligor, but the circumstances of 
the case are such that he may have stolen it> 


Ridings. 


1. The evidence requisite for the corro¬ 
boration of the testimony of an accomplice 
mast proceed from an independent and re¬ 
liable source, and previous statements made 
by the accomplice himself, though consis¬ 
tent with the evidence given by him at the 
trial, are insufiicient for such corroboration. 
The confession of one of the prisoners can¬ 
not be used to corroborate the evidence of > 
an accomplice against the others — Rbg. v . 
Malapa bin Kapana, 11 Bom. H. C. R. 
196. [Nanabhai Haridas and Larpent, jj. 
July IS, 1874.] 

9. The law in India, as expressed in s. 
133 and s. 114 of the Evidence Act, and 
which is in no respect different from the 
law of England on the subject, is that a con¬ 
viction based on the uncorroborated testi¬ 
mony of an accomplice is not illegal, that 1 
is, not unlawful; but experience shows that | 
it is unsafe, and hence it is the practice of 
tbe Judges, both in England and in India 
when sitting alone, to guard their minds 
carefully against acting upon such evidence 
when uncorroborated, and, when trying a 
case with a jury, to warn the jury that such ' 
a course is unsafe. There must be sonne cor¬ 
roboration independent of the accomplice, 
or of a cO'Confessing prisoner, to show that 
the party accused was actually engaged 
directly in the commission of the crime 
charged against him. A second accomplice 
does not improve the position of the first; 
and if there are two, it is necessary that 
both should be corroborated. The accom¬ 
plice must be corroborated, not only as to 
one, but as to all, of the persons affected by 
the evidence, and corroboration of his evi¬ 
dence as to one prisoner does not entitle his 
evidence against another to be accepted 
without corroboration R, v. Webh (6 C. 
and P. 595), R v. Dyke <8 C and P. 261), 
R. V. Addis (6 C. and P. 388), and R. v. 
Wilkes (7 C. and P. 272! referred to. The 
possession of property taken from a mur¬ 
dered person is not adequate corroboration 
of the evidence of an accomplice charging 
such person in possession with panicipa 
tion in the murder, though it would, no 
doob^, be corroboration of evidence that the 
prisoner participated in a robbery, or that 
he had dishonestly received stolen property. 


In the trial of K, S, and M, upon a charge 
of murder, the evidence for the prosecution 
consisted of (i) the confession of P, who was 
jointly tried with them for the same offence, 
(ii) the evidence of an accomplice, (iii) the 
evidence of witnesses who deposed to the 
discovery in R’s house of property belong¬ 
ing to the deceased, and (iv) the evidence 
of witnesses who deposed that, on the day 
when the deceased was last seen alive, all 
the prisoners were seen together near the 
place where the body was afterwards found. 
Held that there was no suificient corrobora¬ 
tion of the statements of the accomplice or 
of the co-confessing prisoner, P.*— Quebn- 
Emprbss V. Ram Sakan, 1 , L. R., 8 All. 
306. [Straight and Tyrrell, JJ. Nov. it, 
1885.] 

3 Before the deposition of a medical wit¬ 
ness taken by a committing Magistrate can, 
under s. 509 of the Criminal Procedure Code, 
be given in evidence at the trial before the 
Court of Session, it must either appear from 
the Magistrate's record, or be proved by the 
evidence of witnesses, to have been taken 
and attested in the accused's presence. It 
should not merriy be presumed, under s. ]]4, 
ill (e), of the Evidence Act (I. of 1872), to 
have been so taken and attested.— QuBBN- 
Emprbs& V. Riding, 1 . L R., 9 All. 720. 
[Edge, C.j. Aug. 5, 1887 ] 

4. Case in which, upon review, a certifi¬ 
cate having been granted by the Advocate- 
General under s. 26 of the Letters Patent, a 
conviction was quashed on the ground of im¬ 
proper reception of evidence and misdirec¬ 
tion. The accused being upon his trial at 
the Sessions for murder, the two principal 
witnesses for the prosecution were G and M, 
to whom pardons were tendered by the com¬ 
mitting Magistrate under s 337 of the Cri¬ 
minal Procedure Code, and who had ac¬ 
cepted the pardons. The Judge read to the 
I jury statements (which had not been ad¬ 
mitted in evidence) by Gand M purporting 
to have been taken under 9.364. Held that 
: the improper reception of such evidence 
I constituted a decision erroneous in point of 
law calculated to prejudice the prisoner. 
Tbe Judge further charged the jury that 
they were not to convict upon the evidence 
of 6 if satisfied Chat he was an accomplice 
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and nncorroborated, but coupled the diree* 
tioe with a 9 tron|^ expression of opinion that 
G was not an accomplice. Held that this 
conafStutcd a misdirection in fact, though 
a<*t tQ form, calculated seriously to preju> 
dice the prisoner’s case.--*QuKBN-£M press 
«. O’Hara^ I>L.. R., 17Cal. 642, [Petberam, 
C,J„ and Prinsep, Pigot, Macpherson, and 
Norris, JJ. Mar. 10, 1890.] 

5t A revenue-official was chaigcd with the 
offence of attempting to receive a bribe from 
certain raiyats who gave evidence for the 
prosecution, and he was convicted. He sub- 
sequently charged the raiyat with having 
conspired to bribe him ; and in their trial 
‘^^ir depositions in the previous case were 
t dered in evidence for the prosecution. 
Held that the depositions should have been 
admitted in evidence.-—Q uben-Emprbss v, 
Samiappa, 1 . L. R., 15 Mad 63 [Muttu- 
sami Ayyar and Parker, }], Mar. 31, and 
Sep. 9, 1881.] 


n 

See Qoebn-Empress v. Krishnabhat, 
I. L. R., 10 Bom. 319, ruling 32, under a. 30, 
P- 37 . 

See Queen-Empress v. Baburah Kan- 
SARI, I. L. R., 19 Cal. 190, ruling i, un¬ 
der s. 14, at p. 13. 

See Kachali Hari v. Quern-Em press, 
I. L. R., 18 Cal. 129, ruling 5, under s. 80, 
p. 61. 

On the trial of more persons than one, 
jointly, for the same offence, where one of 
them pleads guilty, the person so pleading 
is no lunger on his trial, and cannot be 
treated as being jointly tried with the others- 
A confession by that person affecting him* 
self and others cannot, therefore, be taken 
into consideration as against such others 
under s. 30 of the Evidence Act,—QUBBN- 
Ehpbbss V Lakshmayya Pandaram, 1 . L. 
R., 22 Mad. 491, 


Chapter VIIl,—E stoppel. 

115. When one person has, hy his declaration, act, or omission, intentionally 
- . caused or permitted another person to believe a thing 

■ to be true, and to act upon such belief, neither he nor 

his representative shall be allowed, in any suit or proceeding between himself and 
such person or his representative, to deny the truth of that thing. 

licustration. 

A intentionally and falsely leads B to believe that certain land belongs to A, and 
thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside the sale on 
the ground that, at the time of the sale, he had no title : He must not be allowed to prove 
his want of title. 


110* No tenant of immoveable property, or person claiming through such 
tenant, shall, during the continuance of the tenancy, 
’ be permitted to deny that the landlord of such tenant 

had, at the beginning of the tenancy, a title to such immoveable property; and no 
and <rf licensee of person in person who came upon any immoveable property by 
possession. the license of the person in possession thereof shall be 

permitted to deny that such person had a title to such possession at the time when 
Buch license was given. 


117. No acceptor of a bill of exchange shall be permitted to deny that the 
Estoppel of acceptor of bill drawer had authority to draw such bill or to endorse 
of exc^nge, bailee, or li- it; nor shall any bailee or licensee be permitted to 
deny that his bailor or licensor had, at the time when 
the bailment or license commenced, authority to make such bailment, or grant 
such license. 


Explanaiim /.—The acceptor of a bill of exchange may deny that the bill 
was really drawn by the person by whom ii purports to have been drawn. 

Explanation 2 .—If a bailee delivers the goods bailed to a person other than 
the bailor, he may prove that such person had a right to them as against the 
bfulor. 


Sv. II. 
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Chapter IX.—Of WmoessES. 


iia All persons shall be competcni lo testify unless the Court considers 
that they are prevented from understanding the quM* 
Who may test\ y. ihcm, Or from giving rational answers to 

those questions, by tender years, extreme old age, disease, whether of body or mind, 


or any other cause of the same kind. 

Explanation .—A lunatic is not incompeient to testify, unless he is prevented 
by his lunacy from understanding the questions put to him, and giving rational 
answers to them. 


Rulings. 


I. The Court in this case declined to act i 
on the evidence of a child, 9 years old, who < 
had been examined without oath, although ' 
she was a competent witness undi't s. 118 uf 
the Evidence Act (1 of 1872). inclining to 1 
the opinion that s 13 ot the Oaths Acr, by ; 
which the evidence of a witness may be re 
ceived m evidence, i^ichuiigh nu oath was 
administered did not render the depOMtion 
of a child of Q veaf'^, who'-e deposition had 
been taken advisedly, and not '>y omission 
without oa’h or solemn affirmation, admts 
sible as evidence. — Quken r Anunto 
Chuckhrbl’ttv. 22 \V. R. !; 14 B. L R. 
agsn. [Kemp and Birch, JJ. April ao, 
1874.] “ 

2 The evidence of a child of jrnmature 
age—who, the Sessions Judge cunsiderf'd 
understood the questions whicn were put to 
her, and who wa^, therefore, a competent 
witness under s 1 iS of the K^idenrr* A' i — 
taken b> the Sessions Judg*^* on a Min pie 
affirmation, she not .iwari* of 

the resp.msihilit) of an oath, was held ti< be 
admissible as i*nden<’i under s. 13 of the 
Oaths Act (X of 1^73'. Ca^je of Diearki- 
nath Dutt ^7 \V R 15;, which rul» 1 tnat a 
Court, before which a second trul was held 
has nothing to do with thi, esidenc^ givf.n 
in the former trial except for the purpose of 
ascertaining whether the offence in the two 
trials is the same, followed A prisoner ori¬ 
ginally charged with an oMenre under one 
section {302), and acquitted ot that t harge, 
was committed, the day following that on 
which She w.as acquitted, for trial under an* 
other section l^oj) without any witnesses 
being examined on the charge under n. 307, 
and without having any opp jrtunitv of cnis- ' 
examining the witnes‘?es on the first charge 
with respect to the second charge. j 

that the irrcgul.irity was one whi-h wa^ not ! 
covered by s 283. Code of Criminal Procf- j 
dure, and thar prisoner had pre 
]udiced thereby in her defence. TIu- tri.<l 
under 4, 307 was accordingly quashed, and 
a new trial ordered —Ql'kpn v Mussamiw 
tw«va, 22W. R ,4, ,4 B.l. R.54.Ap. 

I. L^emp and Birch, ]J. May 9, 1874,1 

3. K and B were accused of being con¬ 
cerned m the same offence. K was first ap¬ 


prehended, and the Magistrate inquired into 
the charge against him, and committed him 
fur trial, but the Court of Session acquitted 
K. The Local Government preferred an ap¬ 
peal against ht^ acquittal, and the Magis¬ 
trate airested him with a view to his deten¬ 
tion m custody until such appeal was de- 
Li'rininfd While K was ->0 detained the 
M.igi-tiraie inquired into the charge against 
fS, wlio had iriMiiwhile been arrested, and 
rnadt- K .1 uitncss fur the prosecution, and 
cummiUed l’» for trial. K's evidence was' 
tak'm on IVs trial. Held, per Stuart, C.]« 
(Spankie \ , doubting), that K's arrest was 
lawful, and that his cvidmce was admissi¬ 
ble against B. //Wd, pir Spankie. J., that, 
.'iisumiiAg th«it the .Magistrate looked on K 
as .in a(’ru>**d person, and his arrest was law¬ 
ful iht M igistrnre -hould not navr- examin¬ 
ed him :i'. 1 wiiiiess against B, and that, as* 
suming that K '* arrest was unlawful, and 
that, when he made his statements, he was 
H frev man, his evidence, if admissible, 
was nut evidence un which a Court should 
p-tee much retinirce. — FmI^KBSS i'. KaRIM 

Bi’khsh, 1 L R. 2 All, jHO 'Stuart, C.J., 
A%d Sprinkle. I Jurn 6, 1879.] 

S. 6 ol the Oaths Act fX, of 1873) im- 


perativets requir^> tliai no pcr*^on shall teSti- 
\) as A witiu-*.-* except on oath or affirma¬ 
tion , and. nutwn h^randjng s. 13 of the same 
t. the evidence of a child of eight or nine 
years of age is inadini>sibtc if it has been ad¬ 
visedly record' d without any oath or affirma¬ 
tion fjufen V. .\ewa Rhogta (14 B. L. Rr 
204; dissented from The nature of judicial 
oaths and •iffi*'fn.itions and the history oC 
Ind'ian legi-siation on the subject discassed. 

—Q''KKN-KMmB‘ia V Mamu, I. L, to 
All. 207. [Mrihmood, J Jan. 16, tRSS^] 

5. The competency of a person to testify 
as a wiinf'<,.s is a condi'ion precedent to the 
I idminiMratiun tu him of an oath ot affirma- 
I ti >n. and is a qui stion di.stinct from that of 
his credibility when he has been sworn Or 
has affirmed. In determining the question 
of cumpelcncy, the Coun, under s. ttS of 
th': Evidence Act, has not to enter into in* 
qijirics as to the witness's religious belief, or 
as to his knowledge of the consequencoi of 
falsehood in this world or the next. It kt* 
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lo MArtain, in the best way it can, whether, tions put by the Sessions Judg[e, be said that 
fmn the extant of his intellectual rapa’ he worshipped Debi, and understood the 
city snd understanding, he is ubie to give difference between truth and falsehood; that 
■ rational account of what he has seen or he did not knew what would be the conse« 
heard or done on a particular occasion quence:> here or hereafter of telling lies, but 
U a person of tender years or of very that he would tell the truth. The Sessions 
adsanced age can &ati.sfy thescr require- Judge proceeded to record the boy's state¬ 
ments, his competency, as a witness, m ment, but without administering to him any 
established. Having regard to the Ian- ' oath or affirmation. Meld that there was 
guage of the Oaths Act (X. of 1873^, nothing in the law to sanction this proce- 
e Court has no option, when once it has dure on the part of the Judge. The High 
elected to take tht* statements of a person > Court required the attendance of the boy 
es evidence, but to administer to such J and ot the accused, and, having satisfied it- 
person cither an oath or affirmation as 1 ‘‘Cif of the competency of the former to de- 
csse may require*. Queen- v. , pnse as a ivuness, examined him as to his 
Maru ( 1 . L. R., 10 All. 307) referred to. I account of xvhat had occurred.— Quebn- 
in a trial for murder belure the Court of Khprkss v. Lal Sahai, I. L. R., 11 All. 
Sossion, one of the witnesses was a bffV of 1 183. {^Straight and Tyrrell, JJ. Oct. 24, 
twelve years of age, and in answer to ques- ' 1888.} 


119. Witness, wUo is unable to speak, may give his evidence in any other 
rs manner in whicii he can make it intelliirible, as by wril- 

inir, orbv .s.\L:ns: but such writing must be written, and 
the signs made, 111 open Court. Kudence so given .shall be deemed to be oral 
evidence. 


120. In all civil proceedings the parties to the suit, and the liusband or wife 


Part»^»> lo civil suit and their 
Wives or hush.ind^. 


of anv oarty to the suit, shall be competent witnesses, 
la criminal proceedings against any person, the 


fluhband wife of |>er‘=<')n 
under criminal truil. 


imsbtind or wife of such person, respectively, shall be a 
cumpeleiit witness. 


Bastardy proceeding* uiuhr the pnni- quHiiued the child was the illegitimate 
siuns of s. 488 of the Cronn.^l rroredurr rhild of the detendrint He accordingly 
Code are in ihr natuie "i mvj! prurred.ug*- -iMd.- an order for mainienance under the 
wUhin the meaning of s 1 jO'1 tne ^vtdencL section HfiJ that, under the circumstan- 
Act. and the person tn iir' chariot'd is * es he was wrong in taking ir.to account the 

a competent witness v>n his own beh.ia, simiiaiitv of the names and the features of 
Upon a summons I'liargnii: ib.’Ht the d' len 1- 'he child and the defendant, but as there 
am.having siiffinent mean^, had refused to . wa^ amph* evidence of the piternity he was 
maintain his child by hi*! ni?.! wife wh.>m jus^hed in making the order he did, as it 
he had vubS'*qucntlv divorced, the Magis- wa* inimatcrial for the purpu^-e of delermin- 
trate found that the marriage had not been ing tho liability of the defendant to mainram 
proved, but that, upon the o^hrr evidence the child, wnethcr the mother had beeo 
adduced, including the similarity of the ^ married to the defemiant or not.—NuK Ma- 
features and the name ol the ciuld with HOMFn r Bismi’I-La Jan, J. L R , 16 Cal. 
those of the defcnd.int. who did not npprMr 7S1. ' Trevelyan and Beverley,]] JolyQi 

before him during the proceedings, but 1889 j 
with whom he stated that ho was well ac- 

121 No or M;igisir.Ui’ shall, except up'xn the special order of some 

(\uin In wiiicli he is stibordin.iie, be CfTnpelled to an- 
Judge«iam agisirateK, questions as to his own conduct in Court as 

such judge or Magistrate, or as to aimhing wh^tli came to his knowledge in 
Court as such Judge or Magisiraie: bin he may be examined as to other matters 
which occurred m his presence whilst he was so acting. 

Ml ust ration^ 

U.) A, ou hi* tiul before the Court of Session, says that a deposition was improparly 
ukm by B, the Magistrate. B rannot be compelled to answer questions as to this, tx* 
Oipl ipOD the special order of a superior Court. 
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(h.) A is accused before the Court of Session of having giren false evidence before B| 
a Magistrate. B cannot be asked what A said, except upon the special order of the su^ 
perior Court. 

(c.) A is accused before the Court of Session of attempting to murder a police-officer 
whilst on his trial before B, a Sessions Judge. B may be examined as to what occurred. 


Rulings, 


1. A person having to exercise judicial 
functions may give evidence in a case pend* 
tng before hinn when such evidence can and 
must be submitted to the independent judg¬ 
ment of other persons exercising similar ju¬ 
dicial functions sitting with him at the same 
time. A Sessions Judge is a competent 
witness, and the giving of evidence by him 
does not preclude him from dealing judici¬ 
ally with the evidence of which his own 
forms a part. A prisoner has a right to ask 
to have the evidence of a Ses.sions judge, 
who is trying him, taken on a point which 
he thinks makes in his favour. A Sessions 
Judge who makes a complaint before a Ma¬ 
gistrate is not incompetent afterwards to try 
it without the aid of jury, if he has no per¬ 
sonal Or pecuniary interest in the subject of 
the charge ^Quebn v. Mookta Singh, 13 
W. R. 60; 4 B. L. R., A Cr, 15. [Nor¬ 
man and Mitter, JJ April 20, 1870.1 

2. A Sessions judge, finding in the course 
of a trial, as regards the examination of the 
accused person taken by the committing 
Subordinate Magistrate, that the provisions 
of s. 346 of Act X. of 1872 had not been 
fully complied with, summoned the com¬ 


mitting Magistrate, and took his evidence 
that the accused person duly made the state¬ 
ment recorded. The Magistrate of the dis¬ 
trict objected to this proceeding of the Ses¬ 
sions Judge, contending that it was con¬ 
trary to law.*’ The Sessions Judge referred 
the question, whether or not his proceeding 
was contrary to law, to the High Court. 
Per Stuart, C.J., and Pearson, Oldfield, and 
Straight, JJ.^That the privilege given by 
s. 121 of Act I. of 1872 is the privilege of 
the witness, r e . of the Judge or Magistrate 
of whom the question is asked ; if he waives 
such privilege, or does not object to answer 
to such question, it does not lie in the mouth 
of any other person to assert the privilege/ 
the reference, the objection not having been 
taken by the Subordinate Magistrate, but 
by the Magistrate of the district, should be 
answered accordingly. Pet Spankie, J.— 
That a Sessions Judge, while trying a case, 
cannot compel a committing Magistrate to 
answer questions as to his own conduct in 
Court as such Magistrate. -^Empress v. 
Chidoa Khak, 1 . L. R.. 3 All. 573. [Stuart, 
C.]., and Pearson, Spankie, Oldfield, and 
Straight, JJ. Mar, 14, i88x.J 


122< No person who is or has been married shall be compelled to dis- 
Communications during close any communication made to him during mar- 
marriage. by any person to whom he is or has been mar¬ 

ried; nor shall he be permitted to disclose any such communication, unless the 
person who made it, or his representative in interest, consents, except in suits 
between married persons or proceedings in which one married person is pro¬ 
secuted for any crime committed against the other. 


Ruling. 


A married woman is entitled, under s. 488 
of the Code of Criminal Procedure (Act X. 
of 1882), to claim maintenance for her ille¬ 
gitimate children from the putative father. 
A wife can be examined as to non-access 
of her husband during her married life, 
without independent evidence being first 
offered to prove the illegitimacy of her 
children.— Rozario n. Inglbs, I. L. R., 18 
Bom. 468. [Candy and Fulton, JJ. Oct. 
16, 1893.] 


On a trial for the offence of breach of 
trust by a public servant, a letter was tender¬ 
ed in evidence for the prosecution which 
had been sent by the accused to his wife at 
Pondicherry, and had been found on a search 
of her house made there by the police. HM 
that the letter was admissible in evidence 
against the accused. ^Quebn-Emprbss v. 
Donaghub, 1 . L. R., 22 Mad. i. [Subra- 
mania Ayyar and Boddam, JJ. July 31, 


Aug. 31, and Sep. x, 1898.] 

123. No one shall be permitted to give any evidence derived from un- 
Evidence as to affairs of published official records relating to any affairs of 
State, except with the permission of the ojfficer at the 
head of the Department concerned, who shall give or withhold such permission 
aa be thinks fit 


State. 
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124* No public officer shall be compelled to disclose communications 
made to him in official confidence, when he considers 


Official coatmunications. 


that the public interests would suffer by the din- 
closure. 


125.* No Magistrate or police-officer! shall be compelled to say whence 
Information as to com- he got any information as to the commission of any 
miBiion of offences. offence, and no revenue-officer shall be compelled to 

say whence he got any information as to the commission of any offence against 
the public revenue. 

Explanation .—“ Revenue-officer in this section means any oflicer em- 

p. /ed in or about the business of any branch ot the public revenue. 


126. No barrister, attorney, pleader, or vakil shall, at any lime, be per- 
^ Professional communica- milted, unless with his client's express consent, to 
disclose any communicaiton made to him m the 
course, and for tlie purpose, of his employment as such barrister, pleader, at¬ 
torney, or vakil, by or on behalf of his client, or to state the contents or condi¬ 
tion of any document with which he has become acquainted in the course, and 
for the purpose, of his professional employment, or to disclose any advice given 
by him to his client in ffie course, and for the purpose, of such employment: 

Provided ffiat nothing m this section shall protect from disclosure— 

(i) any such communication made in furtherance of any illegal^ purpose; 

(a) any fact observed by any barrister, pleader, attorney, or vakil in the 
course of his employment as such, showing that any crime or fraud has been 
committed since the commencement of his employment. 

It is immaterial whether the attention ot such barrister, pleader,§ attorney, 
or vakil, was or was not directed to such fact by or on behalf of his client. 

ExplanaHofi .—The obligation stated in this section continues after the em- 
plt^ment has ceased. 

Illustrationii, 

(a.) A, a client, .^ays to B, an attorney, "1 have committed forgery, and 1 wish you 
to defend me;” 

As the defence of a man known to be guilty is not a criminal purpose, this commu¬ 
nication is protected from disclosure. 

(A) A, a client, says to B, an attorney, i wish to obtain possession of property by 
the use of a forged deed on which I request you to sue ” 

This communication, being made in furtherance of a criminal purpose, is not pro¬ 
tected from disclosure. 

{c,) A, bring charged with embezzlement, retains B. an attorney, to defend him. fn 
the course of the proceedings, B observes that an entry has been made in A's account- 
book, charging A with the sum said to have been embezzled, which entry was not in the 
book at the commencement of his employment * 

This being a fact observed by B in the course of his employment, showing that a 
fraud has been committed since the commencement of the proceedings, it is not protected 
from disclosure. 


* Substituted, by Act 111 . of 1887, for the section originally enacted, 
t All the privileges which a police-officer has under s. 125 of this Act have been con* 
ferred on a Commandant or Second-in-Command of Military Police in Burma.—See the 
Burma Military Police Act (XV. of 1887), s. 13. 

I The word “illegal*’ has been substituted for the word “ cnminal’' by the Indian 
Evidence Act Amendment Act (XVllI. of 1872), s. 10. 

^ In a. 126, the word '* pleader/* wherever it occurs, has been inserted by the Indian 
Evidmee Act (187a) Amendment Act (XVIII. of 1872), s. 10. 
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The law relating to professional com* also its general purport, unless it be known 
munications between a solicitor and a client aliunde that such business falls witbin pro* 
is the same in India as in England. It is viso i or 2 to the section. At an interview 
not every communication made by a client 
to an attorney that is privileged from diS' 
closure. The privilege extends only to 
communications made to him confidential- | company, and whose name was communi* 
ly, and with a view to obtaining professional cated to him in the course and for the pur* 
advice. Where a solicitor claims privilege ' pose of his professional employment. A B 
under s ia6 ot the Indian Evidence Act ( 1 . was afterwards tried for defamation, and 
of 2872), he is bound to disclose the name the solicitor was examined by the prosecu- 
of his client, on whose behalf he claims the tion with reference to the statement made 
privilege. The mere fact that the client’s to him by the accused at the above intc-r- 
name had been communicated to him in the view. The solicitor was asked whether the 
course and for the purpose of his employ- person who had made the statement had 
ment as solicitor by another client affords no given his name as A B. The solicitor de* 
excuse, unless it was communicated to him dined to answer the question on the ground 
confidentially, on the express understanding of privilege. Held that the solicitor was 
that ft was not to he disclosed. But a so- hound to answer the question, unless A B's 
licitor IS not at liberty, without his client's name was communicated to him by his cli- 
express consent, to disclose the nature of ent in confidence with a view to its not be- 
his professional employment. S. 126 of the ing disclosed.— Frauji Bhicaji v. Mohan- , 
Indian Evidence Act protects from publicity sing Dhansing, i. L. R., 18 Bom. 263. 
not merely the details of the business, but [Candy and Fulton. JJ. April 4, 1893.] 

127- The provisions of section 126 shall apply to interpreters, and the 
Section 126 to apply to in- clcrks or servants of barristers, pleaders, attorneys, 
lerpreters, &c. and vakils. 

128. If any party to a suit fjives evidence therein at his own instance or 
Privilege not waived by Otherwise, he shall not be deemed to have consented 

volunteering evidence. thereby to such disclosure as is mentioned in section 

126 , and, if any party to a suit or proceeding calls any such barrister, pleader* 
attorney, or vakil as a witness, he shall be deemed to have consented to such 
disclosure only if he questions such barrister, attorney, or vakil on matters 
which, but for such question, he would not be at liberty to disclose. 

129. No one shall be compelled to disclose to the Court any confidential 
^ CunSdential communica communication which has taken place between him 
tions with legal advisers. and liis legal professional adviser, unless he offers 
himself as a witness, in which case he may be compelled to disclose any such 
communications as may appear to the Court necessary to be known in order to 
explain any evidence which he has given, but no others. 

Ruling. 

If a person, while in custody as an ac- 440) followed. The mere subpoenaing of a 
eused, gives information to the police as witness, or ordering him to go into the 
complainant m another case, his statements witness-box, does not compel him to give 
as such informant cannot be used as evi- any particular answer, or to answer any 
dence against him on his trial. The depo* particular question. The words, shall be 
sitioDS of witnesses given in a counter-case compelled to give,” in s. 132, Evidence Act, 
may be used as evident-e against them on apply to pressure put upon a witness after 
their trial as accused persons, but such de- he is in the box, and when he asks to be 
positions could only be evidence against excused from answering a question. The 
the persons making them. Queen v. Gopal wording of ss. 129, 130, 131, 132 and 148, 
Doss ( 1 . L. R., 3 Mad. 271) and Queen- Evidence Act, compared and discussed. 
Empress v. Ganu Sonba (I. L. R., 12 Bom. When a party is in possession for four or 

* Ins 128, the word “pleader” has been inserted by the Indian Evidence Act (1873) 
Amendment Act (XVIU. of 1872), a. lo. 


between a solicitor and a client, the solicit¬ 
or took down a certain statement made by 
a person named A B, who was in his client^ 
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five days, though it may be in wrongful 
possession, another party, although claim¬ 
ing to be the rightful owner, is not entitled 
to go in force to turn him out, much less is 
he entitled to take armed men with him for 
that purpose. In an affray, specific evidence 
as to the acts of each fighter cannot be ex¬ 
pected, but only general evidence as to the 
accused taking part in it and persons who, 


as in this case, punted the boats on which Suye^. 
the fight took place, and in whose interests 
the fight on the boats took place, were held 
to be just as blameworthy as the men who 
struck tne blows. — Mohrr Sheikh v. 

Quskn Empress, I. L. R., 3i Cal. 393, 

[Trevelyan and Rampini, ]J. Aug. 28, 

<893] 


130. No witness who is not a party to a suit shall be compelled to produce 
Production of title-deeds his title-deeds to any properly, or anv document in 
«'itness nut a party. Virtue of whicii lic holds any property as pledgee or 

mo.cgagee, or any document the production of which might lend to criminate 
him, unless lie has agreed in writing to produce them with the person seeking 
the production of such deeds, or some person through whom he claims. 


Ruling. 

See Mohbr Sheikh v. Queen-Empress, I. L. R., 21 Cal. 392, under s. 129, supra. 

181. No one shall be compelled to jiroduce documents in his possession, 
Production of documents which aiiv Other person would be entitled to refuse 
which another person, hav- to produce if they wero m his possession, unless such 

ing pi«session, could refuse Iast-mentioncd person consents to their production, 
to produce. ^ ^ 


Ruling. 

See Mohbr Sheikh v. Qubbn-Emprbss, 1 . L R., 21 Cal. 302, under s. 129, supra. 

132. A witness shall not be excused from answering any question as to 
Witness not excused from matter relevant to the matter in issue in any suit 
answering on ground that or in any Civil Of criminal proceeding, upon the 
answer will criminate. ground that the answer To such question will crimi¬ 

nate, or may lend, directly or indirectly, to criminate, such witnes-^, or that it will 
expose, or tend, directly or indirectly, to expose, such witness to a penalty or 
forfeiture of any kind : 

Provided that no such answer, which a witness shall be compelled to give, 
shall subject him to any arrest or prosecution, or be 
proved against him in any criminal prnceed'ng, except 
a prosecution for giving false evidence by such answer. 

Rulings. 

1. Although a person under examination ; executed jointly by G and his son V, V filed 
RS a witness is bound by his affirmation to [ an affidavit in order to obtain have to defend 
tell the truth, if he is examined on a point i the suit, and, having obtained leave to de- 
on which he is likely to criminate himself, , fend, gave evidence at the trial on his own 
hia position should be explained to him by behalf On a subsequent trial of V for for- 
the Magistrate, as otherwise he may be in- j gery of hl^ father's signature to the same 
duced, through ignorance of the state of the 1 prami*«:>ory note, the affidavit and deposi- 
law, to deny the existence of the facts for | tion or V in the small cause suit were ad- 
fear of penal consequences. Although, with- j mitted as evidence against V, Held by 
out such a warning, he may make a false j Turner, C-J . and Innes and Kindersley, Jj., 
denial, and therebv become guilty of the of- ' that both ihi^ affidavit and the deposition 
fence of intentionally giving false evidence, ! were properly admitted. By Kernan and 
his offence will not be deserving of severe , Muttusami Avyar, JJ., that the affidavit was 
punishment.— In re Jadoonath Dutt, 2] properly admitted, but not the deposition, 
C t. R. 181. [Markby and Prinsep, JJ. 1 Per Turner, C.J., and Innes and Kindersley, 
April l8, 1878.] j JJ-- Where an accused person his made 

a. In a small-cause suit under ch 39 of j a statement on oath voluntarily and without 
the Code of Civil Procedure on a promts- j compulsion on the part of the Court to 
flory note, which was alleged to have been I which the statement is made, such a state- 
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meat, if relerant, may be used against him 
on his trial on a criminal charge. If a wit¬ 
ness does not desire to have his answer used 
against him on a subsequent criminal charge, 
he must object to answer, although he may 
know beforehand that such objection, if the 
answer is relevant, is perfectly futile, so far 
as his duty to answer is concerned, and must 
be overruled.—QuREN v. Gopal Doss, I. L. 
R., 3 Mad. 271. [Turner, C.j , and Innes, 
Kernan, Kindersley, and Muttusami Ayyar, 
JJ. Feb. 14, 1881.J 

3. S. 132 of the Evidence Act (I. of 1872) 
makes a distinction between those cases in 
which a witness voluntarily answers a ques¬ 
tion and those in which he is compelled to 
answer, and gives him a protection in the 
latter of these cases only Protection is af¬ 
forded only to answers which a witness has 
objected to give, or which he has asked to 
be excused from giving, and which then he 
has been compelled by the Court to give. 
Queffi V. Gopal Z 70 fr(I. L. R,, 3 Mad, 271) fol¬ 
lowed. Birdwood, J. (dissenting) * S. 133 
of the Evidence Art ( 1 , of 1872), read with s. 14 
of the Indian Oaths Act (X. of 1873), com¬ 
pels a witness to answer criminating ques¬ 
tions, and he is protected by the proviso to 
s. 132 from a crimin.il prosecution for any of¬ 
fence of which he criminates himselt directly ' 
or indirectly by his answer, except a prose- | 
cution for giving false evidence by such an- | 
swer. It IS not only when a witness asks to 
be excused from answering a criminating 
question, and his request is refused, that he 


is "compelled to give** the answer withia 
the meaning of the proviso. The compul* 
sion IS operative, whether he asks to be ex¬ 
cused or gives the answer without so aak- 
ing.—Q uben-Eaiprsss v. Ganu Sonba, 1, 
L. R., 12 Bom. 440. [Bayley, C.J„ and Bird- 
wood and Parsons, JJ Feb 2, i888.] 

See Qubbn-Emprbss v. Samiappa, 1 . L. 
K , 15 Mad. 63, ruling 6, under s. 80, p. 61. 

See Mokrr Sheikh v. Qubbn-Emprsss, 
I. L R , 21 Cal. 393, under s. 139, p. 78. 

The accused D, a European British sub- 
I ject, was charged together with others, who 
I were natives of India, under ss. 384, 385, 
and 389 of the Penal Code (Act XLV. of 
i860), with conspiring to commit extortion. 
D claimed to be tried by a mixed jury under 
s. 450 of the Criminal Procedure Code (Act 
V. ot 1898) The other accused, who were 
natives of India, then claimed to be tried 
separately under s. 452. The trial of D 
then proceeded, and at the close of the case 
for the pro'^erutinn he proposed to call as 
his witnesses the persons who had been 
charged with him, and who were awaiting 
their trial. They objected to be called. 
Held that he was entitled to call them as 
wirnesse.s, and to examine them on oath. 
The words ** the accused ” in cl. 4 of s. 34a 
of the Criminal Procedure Code (Act V. of 
1898; mean the accused then under trial and 
under examination by the Court.— Qubbn- 
Emprrss V Durant, I. L. R., 23 Bom. 3x3, 
[Candy, J. Oct. 6, 1898.] 


133. An accomplice 

Accomplice. 


shall be a competent witness against an accused per¬ 
son ; and a conviction is not illegal merolj because it 
proceeds upon the uncorroborated testimony of an 
accomplice. 


Rulings. 


X. An approver’s uncorroborated evi¬ 
dence is not sufficient as proof against 
other persons.—Q ueen v. Issbn Mundlb, 

3 W. R. 8. [Jackson and Glover, ]J. May 4, 

186s.] ' 

3. A jury may convict upon the evidence 
of an accomplice, though not corroborated, 
so as to show the prisoner's actual partici¬ 
pation in the offence. S. 38, Act 11 . of 1855, 
applied only to the old Supreme Courts and 
the rules and practice prevailing in them, 
and does not show that, in the Courts of 
the mofussil, corroborative evidence is legal¬ 
ly requisite to support the testimony of an 
accomplice.—QufcBN v. Godai Raout, 5 
W, R. 11. [Seton-Karr and Maepherson, J] 
Jan. 16, 18^.] 

3. The testimony of an accomplice is not 
alone sufficient for a conviction The corro¬ 
boration must be on matters directly con¬ 
necting the prisoner with the offence of which 


he IS accused, and the evidence of two ot 
more accomplices requires confirmation 
equally with the testimuny of one.— QuRBN 
e. Dwarka, 5 W. R. 18; i Ind. ]ur, N.S., 
100. [Kemp, Seton-Karr, and Jackson, JJ. 
Jan. 25, 1866.] 

4. Case of murder where those prisoners, 
whose conviction depended on the uncor¬ 
roborated evidence of accomplices and an 
I accessary after the fact, were acquitted. In 
I cases of view by assessors of the scene of the 
alleged offence, it was held that the Judge 
could not delegate his own function of ex¬ 
amining the witnesses on the spot to the 
assessors, who cannot, under s. 348 of the 
Code of Criminal Procedure (Act XXV. of 
1861), speak to, or communicate with, any 
other person than the officer appointed to 
conduct them to the place. — Qubhn 
Chuttbrdharri SiNQK, 5 W. R. 59 - [Nor¬ 
man and Campbell. ]}. April 4, 1866.] 
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$9 When evidence is given by an appro* 
"<«er, it is not important to consider whether 
A ^ry told by the accused to him tallies 
' with that made to another person.-^QuEEN 
V. MBSTARiH Mythb, I Ind. jur.. N. S., 171. 
[Normaoy Jackson, and Campbell, JJ* April 
10, 1866] 

6. The uncorroborated testimony of one 
or more accomplice or accomplices is suf¬ 
ficient in iaw to support a conviction (see 
Act I. of 187a, 5. 1:73). The evidence of 
accomplices should not be left to the jury 
without such directions and observations 
from the Judge as the circumstances of the 
case may require, pointing out to them the 
danger of trusting to such evidence when it 
is not corroborated by other evidence. The 
omission to do so is an error in law in the 
summing-up by the judge, and is, on appeal, 
a ground for setting aside the conviction, 
when the Appellate Court thinks that the 
prisoner has been prejudiced by such omis¬ 
sion, and that there has been a failure of 
justice. The nature and extent of the corro¬ 
boration requisite explained and illustrated. 
The word “reverse,” in ss. 419 and 426, 
Code of Criminal Procedure, means to make 
void, to set aside or annul, and not merely 
to change or turn into the contrary.— Qusbn 

V. Elahi Box, 5 W. R. 80; B. L. R., Sup. 
VoI„ 459. [Peacock, C.]>,and Kemp, Seton- 
Karr, and Phear, ]]. May 29, 18^.] 

7. A verdict of guiUy of dacoity against 
certain of the prisoners set aside on the 
ground of misdirection, the Judge having 
omitted to point out to the jury the danger 
of relying upon the uncorroborated testi¬ 
mony of accomplices.— Queen v. Khotub 
Sheikh, 6 W. R. 17. [I^orman and Camp¬ 
bell. JJ. July a, 1866.] 

8. A person may call the woman with 
whom he is accused of having had sexual 
intercourse as a witness on his behalf. A 
person is not, by reason of being an accom¬ 
plice, disqualified from giving evidence 
either for or against a prisoner.—R sfkr- 
gNCR IN THE Cass of Shbikh Bfchoo, 6 

W. R. 92. FKemp and Markby, JJ. Dec. 
I 9 > 

9. Held that the English practice should 
be followed as to the amount of corrobora¬ 
tion required to support the evidence of an 
accomplice, which is, that when be speaks 
as to two or more persons having been con¬ 
cerned in the same offence, his testimony 
shonld be confirmed, not only as to the cir¬ 
cumstances of the case, but also as to the 
identity of the prisoners; and that any 
prisoner as to whom his testimony is not 
supported should be acquitted. [See the 
comments on this case in v. Ganu bin 
Dhar^i (6 Bom. H. C. R., Cr. Ca., 57 ) 0 — 
Rea p . Imam valad Baban, 3 Bom. H. C. 


R. 57. [Couch, C.J., and Warden, J. April 

IS. 1867] 

10. Conviction and sentence set aside 
(Glover, J., dissenting) as to two of the pri* 
soners, on the ground that there was a mis¬ 
direction to the jury, because the Judges la 
summing-up, omitted to advise the jury not 
to convict upon the uncorroborated evidence 
of an approver, and because he treated as 
corroborative that which was no corrobora¬ 
tion in law.— Queen w. Nawab Jak, 8 W* 
R. 19 [Kemp, Maepherson, and Glover, 

JJ. June 24, 1867] 

I II, The evidence of an approver, for whose 
appearance at the trial there was not the 
' slightest reason, and the mere fact that in 
I the houses of each of the four prisoners only 
, one article of the stolen property was founA 
was held insufficient, under the circumstances 
of this case, where the best witnesses were 
not examined to support a conviction of the 
prisoners on a charge of dacoity,— Queen 
V. Rah Sagor, 8 W. R. 57. [Loch and 
Seton-Karr, JJ. Aug. 5, 1^57.] 

12. A prisoner should not be convicted 
on the sole and uncorroborated evidence of 
an accomplice who was made a witness after 
a pardon was granted to him.—QuBBN e. 
Nunhoo,9 W. R. 28. [Kemp and Jackson, 
JJ. Mar. 8, 1868.] 

13. There is no rule of law that the un¬ 
corroborated evidence of an accomplice is 
insufficient for a eonvirtion. The proper 
form of the charge to the assessors in such 
cases stated.— Pro., Mar. 20, 1868, 4 Mad. 

H C. R., Ap., 7. 

14. In a case in which the principal evi¬ 
dence against an accused is the evidence 

I of an approver, the Sessions Judge should 
carefully warn the jury of the infirmity which 
attaches to that evidence, and he should 
also tell them (if the fact be so) that the 
approver is speaking under the influence 
of an offer of conditional pardon. The 
corroboration of the evidence of an appro¬ 
ver should arise from other evidence rela¬ 
tive to facts which implicate the prisoner 
in the same way as the story of the appro¬ 
ver does. Evidence of character and pre¬ 
vious conduct of a prisoner, being matters 
of prejudice, and not direct evidence of facta 
relevant to the charge against the prisoner, 
ought not to be allowed to go to the jury.—> 
Queen v. Bvkunt Nath Banerjbb. 10 W. 
R. 17; 3 B. 1 .. R 3n. [Phear and Hob- 
house, JJ July 14, 1868.] 

i^. Where the Magistrate erroneously 
treated a witness as an accomplice, and grant¬ 
ed him a conditional pardon, held that his 
evidence did not require corroboration.— 
Rho. V. Fattechamd Vastachand, 5 Bom. 
H. C. R. 8S- [Warden and Sargent, JJ, 
Sep. 2, 1868.] 
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l6. A Sessions Jod^ should not permit 
the evidence of sn approver, who was ex* 
amined as a witness before the committing 
Magistrate, to be laid before the jury by whom 
the prisoners were tried.-^Pao., Oct. 31, 
i8d8^ 5 Mad. H. C. R., Ap., 21. 

ry. Held that, where the prisoners were 
charged under s 148 of the Penal Code of 
rioting armed with deadly weapons, and 
also, under s 324, of voluntarily causing 
hart by dangerous weapons, they should 
have bMn sentenced only under one or other 
of these sections, the charges being, properly 
speaking, only alternative charges. The 
High Court refused to interfere with the 
reception by the Sessions Judge of the un¬ 
corroborated evidence of accomplices. — 
QtTKXN e. Dina Shbikh, 10 W. R. 63 ; 3 B. 
L. R. I5n. [Phear and Hobhouse, )J. Dec. 
IS, 1868.] 

18. Rule as to corroboration of the evi¬ 

dence of approvers laid down generally, and 
in a case where the charge is one of belong* | 
ing to a gang of dacoits under s. 400 of the j 
Penal Code.— Queen v. Kala Chand Das, i 
II W. R. 21. [Norman and Jackson, Jj. j 
Mar. 10, 1869.] I 

19. The unsupported evidence of an ap- | 
prover (especially if in itself unsatisfactory) | 
is not sufficient to support a conviction.— . 
Quern v. Chirac Ali. 12 W. R. $. ^Mac. ; 
pherson and Jackson, J|. June 14, 1869.] ! 

I 

20. Held that where the evidence of an ; 

accomplice is uncorroborated, the correct i 
practice requires a Sessions Judge, not mere- 1 
Jy to tell the iury that it is unusual to ron- I 
vict on such evidence, but that he should I 
also tell them that it is unsafe, and contrary | 
both to prudence and practice to do so, >et ' 
that his omission to state this does not \ 
amount to an error in law. Res^ v Imam 1 
vo/ad Baban (3 Bom. H. C. R., Cr. Ca , 571 j 
commented on.— Reg. v . Ganu bin Dha- { 
RO/i, 6 Bom. H. C. R. 57- "Couch, C.J., and j 
Warden,]. Sep. 2a, 1869.] j 

21. Where a Sessions Judge, in his charge I 
to the jury in a case in which an approver- I 
accomplice gave hisevidence, drew the atten- I 
tion of the jury to the necessity for requir- ! 
ing corroboration to the approver's evidence ! 
More they could convict upon it. and the 1 
jury, notwithstanding his charge, convict- ' 
ed upon the uncorroborated evidence of the j 
accomplice, it was helJ. following a Full | 
Bench case cited that the High Court could j 
not interfere with such conviction. Where ! 
a Sessions Judge omitted in his charge to 
the jury to comment on different parts of 
the evidence for the defence, to which he 
simply alluded as being unimportant, and 
allowed evidence as to character and hearsay 
evidence to go to the jury, the High Court 
acquittea the prisoner, the other evidence 


in the case being insufficient for eonvletloB. 
Evidence as to character ought not to be 
laid before a jury, but should only be takea 
and considered by the Sesaiona Judge in 
awarding punishment.— Qubsn v. Mohiha 
Chunder Dass, 15 W, R. 37; 6 B. L, R., 
Ap., 108. [Jackson and Mookerjee, JJ, 
Mar. 8, 1871.] 

22. Where, although the Judge thought 
that the evidence of two witnesses was in¬ 
admissible against the prisoner as being the 
evidence of accomplices, yet he did not think 
the evidence in the case legally sufficient to 
lustify the conviction of the prisoner, the- 
High Court declined to interfere under 
s. 404, Code of Criminal Procedure (Act 
XXV of 1861), considering that the ques¬ 
tion of admissibility was a quite different 
matter from that of credibility.—G ovt, or 
Bengal V. Ka7imuddin, 18 W. R. 3. [Bay- 
ley and Mitter, JJ. May 15, 1872.] 

23. The corroboration which is needed in 
order to make the testimony of an approver- 
witness trustworthy should be corrobora¬ 
tion derived from evidence which is inde¬ 
pendent of arcomplices, and not vitiated 
by the accomplice-character of the witness, 
and, further, should be such as to support 
that portion of the accomplice's testimony 
which makes out that the prisoner was pre¬ 
sent at the lime when the crime was com¬ 
mitted, and participated in the acts of 
commission. The viatcment must not mere¬ 
ly be generally true, but true in the parti¬ 
cular points which affect the persons ac¬ 
cused.— Qurbn o. Mombsh Biswas, 19 W. 
R If), 10 B L. R 455n [Phear and 
Ainstie, JJ. Jan. 23, 1873,] 

24. Although, under s. 133 of the Evi¬ 
dence Act ( 1 . of 1S72), the conviction of a 
prisoner, on the uncorroborated testimony 
of an accomplice, is not illegal, the Court, 
having reference to ill. s. 114 of that Act, 
considered in Inis case that the accomplice 
was unworthy of credit.— Queen v. Luch. 
MBR Pbrshad, 19 W. R. 43 . [Kemp and 
Poniifex, J J, Mar. 5, 1873 ] 

25. Under s. J33 of the Kvldence Act (1 
of 1872), a conviction is not illegal, merely 
because it proceeds upon the uncorroborat¬ 
ed testimony of an arcomplice.-vQuBEN v« 
Koa. 19 \V. R. 48. [Kemp, J. Mar. 22, 
1873.3 

26 Although, by s. 133. Act 1 , of 1872, 
an accomplico is a competent witness 
against an accused person, and a conviction 
would not be illegal, merely becaute it pro¬ 
ceeded upon the uncorroborated testimony 
of an accomplice, yet it would be nnsafej 
where the testimony of theaccompliee is not 
corroborated in any materia} (Mint, except 
by the confession of a fellow-prisoiier wboee 
testimony Itkewiae reqaitea eorrohemdon 
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to ^Mnrict the accused.—Q uern v. Udhan 
Bind, 19 W. R. 68. [Kemp and Phear, JJ. 
April 98, 1873.] 

97. The Court (Mitter and Pontifex, JJ. 
Glover, j , dissenting) refused to convict in 
this case on the uncorroborated testimony 
of an accomplice, who bad previously been 
convicted of the same offence on her own 
confession. Per Glover, J.—In a case tri¬ 
able by the Sessions Court, a Magistrate 
has power to commit the accused to the 
Sessions after he has once discharged him. 
QfMvre.—If the jury in a Sessions trial are 
not sworn, is the omission one which could 
be covered by s. 13 of the Oaths Act (X. 
of 1873) r—Q upbn t. Rausodov Chl’ckkr- 
BUTTY, 90 W. R. ig. [Glover, Mitter, and 
Pontifex, JJ. June 9, 1873.] 

98. An accused person cannot be convict¬ 
ed solely upon the evidence of persons who 
axe more or less participators in the crime 
of which he is accui»ed. Where a witness 
admits that he was cognizant of the crime 
as to which he testifies and took no means 
to prevent or disclose it, his evidence must 
be considered as no betctr chan Chat of an 
accomplice—Q ubkn v. Chanuo Chanua- 
LINRE, 24 W. R. 55. [Markby and Mc- 
Doneli, JJ, Sep. 13, 187S.J 

39. A conviction based on the testimony 
of approvers, uncorroborated as to the iden¬ 
tity of the accused person, cannot be sus¬ 
tained, and confessions of co-prisoners im¬ 
plicating him cannot be accepted a» suffi¬ 
cient corroboration of such testimony.— 
Reg. V. Budhu NanixU, 1. L. R., 1 Bom 
475 [Westropp,C I , and Nanabhai Haii- 
das, J. 1876.] 

30. S. 133 oi the Evidence Act (1. of 187-1), 
in unmistakable terms, lays it down that a 
conviction i.s not illegal, merely because it 
proceeds upon theuncorrobonted testimony 
of an accomplice, and to bold that corro¬ 
boration is necessary is to refuse to give 
effect to this provision. The rule in s. 114 
of the Evidence Act coincides with the rule 
observed in England, that though the evi¬ 
dence of at) accomplice should be carefully 
^«nneda;jd received with caution, and may 
be treated as unworthy of rredit, if the 
jury or the Court credits the evidence, a 
conviction proceeding upon it is not illegal. 
—Reg. V. Rauasami Padavachi, 1. L. R., 
t Mad. 394. [Morgan, C.J., and Kinders- 
leyi j. Mar. 15, 1878.J 

31. Per Field, ],—That there i.s a grave 
doubt whether the deposition of an ap¬ 
prover, taken before the cemrnitting Ma- 
gotratCt may be used as evidence against 
bia accomplices on their trial before the 
SoNlons Court, the conditional pardon 
of the approver having been withdrawn. 
Wbate a conditional pardon, granted to an 


approver, is withdrawn under a. 349 of the 
Criminal Procedure Code by the Sessions 
Court, the Judge ought to wait till the 
conclusion of the trial of the accomplices, 
and then, before passing judgment on them, 
if found guilty, proceed against the ap¬ 
prover.—I n the Matter of Joyudueb 
Pakamanick, 7 C. L. R. 66. [White and 
j Field. JJ. 1880.] 

32. Quart, —Whether the deposition of 
an approver taken before the committing 
Magistrate may be used in the Sestioiia 
Court as evidence against accomplices, the 
approver having retracted his former state¬ 
ment, and the conditional pardon having, 
in consequence, been withdrawn. See 
Joyuddee Paramanick^ 7 C. L. R. 66.— 
Nanh\ Malla V. Empress, 13 C. L. R* 

' 336. rPrin^ep and Tottenham, JJ. Aug. 

33. It 13 Open to a Judge, in charging 
I the jury, to express his opinion as to the 
j effect of a certain portion of the evidence; 

I but he should always be careful to add that 
I it IS for the jury to form their own opinion. 

Exact correspondence in details of several 
statements made by an approver in the 
: course of a trial is not corroborative evi- 
^ dence such a.s is ordinarily required to make 
> it safe to convict a particular prisoner* 
Confessions of prisoners are not, as against 
I their fellow-prisoners, who were not pre- 
j sent when the confessions were made, such 
I corroborative evidence of the statement of 
j an approver as would justify the conviction 
of the other prisoners thereon. ConCea* 

! >ions of two of several accused persons 
I made in the absence of the others are of no 
, ueightagainsi the latter. Such confessions, 
as well as the statements of approvers, are 
always regarded as tainted; because, from 
the position occupied by the person mak¬ 
ing them, they are not entitled to the same 
weight the evidence of ordinary witness¬ 
es. An accused person is not bound to ac¬ 
count for fais movements at or about the 
time an offence was committed, unless there 
has been given legal evidence suffleieot, 
primd facie, to convict him of the offence. 
— Quffk-Eupress V. Bspin Biswas, I. L. 
R., 10 Cal 970. [Prinsep and Maephersdn, 
JJ. June 26, 1884.1 

34. A Court of Session, under s. 338 
the Criminal Procedure Code, tendered 
pardon to an accused person charged jointly 
with two others for the same oMnoe, wbo 
had pleaded guilty. The tender was ac* 
cepted, and such person was examined at 
a witness against the other accused. HM 
that the tender of pardon was not impro* 
perly made, and the evidence of the ap- 
prover was admissible. Per Dutboit, 

The word supposedin s. 338 must be 
taken merely as intended to exclude the 
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% case of 1 man who has actually been con- Satan (I. L. R., 8 All, 306) referred to, 
victed of the crime, nnd not the case of a Queen-EMptess v. Ram Satan ( 1 * L, 8 
man who, although admitted to be a party All. 306) explained and distinguished by 
to the crime, is unconvicted.—Q ubkN'Em- Straight,]. Per Brodhnrst^J.,coffers ; Ob- 
PRBSS e. Kallu, 1 . L. R., 7 All. x6o. [Pe- servations as to the necessity of corrobora* 
theram, C.J., and Duthoit, J. Nov. 14, tion in material particulars of the evidenca 
18^ ] of accomplice-witnesses. Qutan'Emprtsa v. 

35.’ Criminal Courts dealing with an ap- f f r ® v* 

prSver’s evidence in a rase where several S' 

r J u ij « and Reg, v. Budhu Nanku (I. L. R., 1 Bom. 

persons are charged should require corro- p-- r t «..af 

boration of his statements in respect of the • l* t it 
identity of each of the individuals accused. 

QueenlEmpre^ v. Xam Saran (I. L. R., 8 dec <ied on its own facts, and notOMupposed 
All. 306), Queen-Empress v. Knr, (a Weekly "“‘"f l«/° ““f; , 

NoteV^l^, p. 65) and Jfry. v Mulhns (J <’■ ^ ^ ' 

^ r' r* tn. a R M I? Qaepfi’^Rmpress v. Gayaatn (1. L.. R,, 4 All* 

^ ! - f? ’ u ’ uS) followed by Brodhurst, I., aa to the 

and N, were tried together on a charge un- • . , i- 1.1 . .u.jI.'* ^ 

der s. ^60 of the Penal Code. The princi- applicable o the determinatiM of 

«.l .11 of .Kem w„ ih.f of pfef"™*! <>? ‘h« Go«rnn>ent 


Notes, 1886, p. 65), and Reg. v MulUns (3 ,1 7 if 7 TS‘ 

^ r' r* tn. a R M R Queeft’^Rmpress v. Gajfddm ( 1 . L.. R,, 4 All* 

^ ! o f? ’ u ’ uS) followed by Brodhurst, I., aa to the 

and N, were tried together on a charge un- • . , i- 1.1 . .u.jI.'* 

der s. ^60 of the Penal Code. The princi- applicable o the determinatiM of 

pal evidence against all of them was that of f PP“l* P"'"™** ’’f G^ernment 

l„ approver. Against A. B. and M, there {“dgments of acqu.tta 

was the further evidence that they produced rh. fri* 

certain portions of the property stolen on * 'r ,1 f 1 > ^ A, f 

the night of the crime from the house where 

the crime was committed. With regard to * 51 “ th »*»i.**' i„«^ l„j’ * 

R, it was proved that he was present when 'able that the prisoner s fa e should be d.s- 

B * a I 1. * r a.L cu.sscd whilc he remains at large; and the 

pointed out the place where some of the e - 

—r ua-ujj 4. Government should, in such cases, apply for 

property was dug up. but he did not appea- ^ ' PfJ 

7 Code.-Qt,E(tN.KMPBBBS V. Gobabohak, I. 

about it. //e/d, With reference to A, B, and , a Jrn o i a c-m i 

M, that it could not be said that their recent I j q^„ji, rt'" I i 1 

pMaeasion of part of the stolen property, j Brodhurst, JJ. June ro. 1887.] 

SO soon after it had been stolen, was not ] 37, A Judge should caution a jury not 

such corroboration of the approver's evi-i to accept*theevidenre of an approver unless 
dence of their participation m the crime as j it is corroborated ■ the omission to do so 

amounts to misdirection. — Quxbn-Em- 
paBt>6 V. Akumoga, I. L. R., id Mad, 196. 


entitled the Court to act upon hi.s story in 
regard to those particular persons. Held 


that, inasmuch as there was no sufficient ma- [Collins, CJ., and Muttusami Ayyar, J. 
terial to warrant the inference of guilty Nov. 22, ifiSS-j 


knowledge on R’s part, and, with regard to ' ■ l a l c • 

N, no prlper'y was found with him, or pro- i , f ^ 

du<»d\hr^gh his instrum«ntAlity. both R offences punish.W* 

and N ought to have been acquitted - ""'i" *‘* * 7 '' '‘ 7 ». and y4 of the Penal 
Qubbu-Ehmbss v. Balbeo, I. L R., 8 All. ! "‘ade * confession to the Magistnta 

509 . [Straight, Offg. C J. June a8, i886.] j '“P“‘ “* "“u*’*"" 

'■ B I & J J J I custody to Calcutta and was there, 

36, Per Edge, C.J.: Although, as a ge- together with other persons, charged before 
necal rule it would be most unsafe to con- a Magistrate with offences punishable under 
vict an accused person on the uncorroborat- 4 ^7t 473> and 475. The conduct to which 
ed evidence of an accomplice, such evidence , these charges related was closely connect- 
must, like that of any other witness, be con- ! ed and mixed up with that to which 


si^fered and weighed by the judge, who, in 
doing so, should not overlook the position 
in which the accomplice, at the time of giv- 
Jng hts evidence, may stand, and the mo- 


charges first mentioned had reference. Vn- 
der 5. 337 of the Criminal Procedure Codo, 
the Magistrate at Calcutta tendered a pardon 
ro the prisoner upon theconditions specified 


tives which he may have for stating what is in that section, and the prisoner accepted the 


false. If the Judge, after making due aflow. 
once for these considerations and the pro- 
labilities of the story, comes to the conclu- 
siOR that the evidence of the accomplice, 


pardon, and gave evidence for the prosectt* 
tion. The Magistrate held that this evi¬ 
dence was not sufficiently corroborftted, and 
accordingly discharged all the accused, but 


although uncorroborated, is true, and the fhe pardon was not withdrawn, and there 
*f believeiS, establishes the guilt was nothing to show that the Magtatrate 
of the prisoner, it is hh duty to convict, was diasatimed with the prisoner's atate* 
Mg. V, ^amasaiHt Padayachi {[, L. R., 1 meats, 01 considered that he had not oom* 
Mm. 394), Empress v. liatdeo Das (Weekly plied with the conditions on which the par^ 
notca, 1884, p, a8d), and Quatn-Bmpress v. don was tendered. Subsequently, the prW 
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mar was committed by the Magistrate o( As regards this evidence, the trying Msgis- S» 
Btoans for trial before the Court of Ses- trate remarked that, even if all the wtt- 
sion upon the charges under ss. 471, 47a, nesses for the prosecution were treated as 
and 474 of the Penal Code. He pleaded accomplices, it was open to him to coo- 
not guilty, but did not in terms plesd the vict on their uncorroborated testimony, as 
pardon as a bar to the trial, though he made there was inherent truth in their state" 
seme reference to the subject; and the Ses- ments, and circumstances existed which 
sioas Judge, having made a brief inquiry negatived the presumption of a conspiracy, 
as to the proceedings at Calcutta, came to and evidenced signs of truthfulness." The 
the cottclnsion that there was no sufficient Magistrate was also of opinion that there 
I f of any conditional pardon, and con- was a distinction between accomplices who 
viewed and sentenced the accused. Htld that, volunteered to assist in the receipt of illegal 
^ the terms of the conditional pardongrant- gratifications and those who assisted under 
•dtotheaccusedby the Calcutta Magistrate, compulsion. In the opinion of the Magis- 
tbe conditions of which were satisfied as was trate, the witnesses in the present case be- 
showD by its never having been withdrawn, longed to the latter class, and there was no 
the accused was protected from trial at reason to disbelieve their evidence. He 
Benares in respect of the offences under ss. therefore convicted the accused under s. 161 
471 ■ 473, and 474, and was not liable to be of the Indian Penal Code, and sentenced 
proceeded against in respect of them, and them to rigorous imprisonment and fine, 
that the trial and conviction were, therefore, Htld (Scott, J., dissenting) that the convic- 
illegaL Although s. 337 of the Criminal j tions were illegal, there being no evidence 
Procedure Code does not in terms cover a 1 to corroborate the witnesses for the prose- 
case where a Magistrate, holding a prelimi- • cution, albof whom were accomplices. Held 
nary inquiry for committal against several I also (Scott, J., dissenting) that there was 
persons, tenders a conditional pardon to one ; such error in the consideration by the Ma- 
of them, examines him as a witness, and gistrate of the evidence as to prejudice the 
subsequently discharges all the accused for | accused, and such a failure of justice as to 
want of a primd-/acie case against them, the justify the Court, in revuion, in setting aside 
words, " every person accepting a tender 1 the convictions Per Curiam : The limits 
under this section shall be examined as a of the application of the doctrine of neces* 
witness in the case," mean that for all pur- sity as an excuse for an act otherwise cii- 
poses (subject to failure to satisfy the condi- minal are those prescribed in s. 94 of the 
tions of the pardon as providi^ for by s. Penal Code. Therefore, witnesses, who, in 
^ 339) such a person ceases to be triable for > order to avoid pecuniary injury or personal 
the offence or offences under inquiry, or molestation, had offered or given bribes to 
(with reference to s. 339} for *'any other ' a public servant, were abettors of the offence 
offence of which he appears to have been ' of taking an illegal gratification, and their 
guilty in connection with the same matter/' > evidence should be treated as that of accom* 
while making “ a full and true disclosure of ' plices. By the law. both of India and Bng- 
the whole of the circumstances within his , land, the evidence of an accomplice is ad« 
knowledge relative to the offences” direct- missible, and a conviction is not illegal, be- 
Jy under inquiry. The words last quoted cause it proceeds upon the uncorroborated 
refer to the importance, when a pardon is , testimony of an accomplice (s 133 of the 
tendered, of encouraging the approver to I Evidence Act, 1 . of 1872). But the presump- 
give the fullest details so that points may ’ tion that an accomplice is unworthy of credit, 
be found in his evidence which may be cap. [ unless corroborate in material particulars, 
able of corroboration. The question of how | has become a rule of practice of almost uni- 
far the pardon protects him, and what por- ■ verbal application, /’cr Scott, J. * There may 
^ of it should not protect him, ought not be, however, cases of an exceptional charac- 
to treated in a narrow spirit.^QufeRM- ter in which the accomplice-evidence alone 
SHeaus V. Guwoa Ckaran, I. L. R., U convinces a judge: and, if be acts on that 
AU. 79. [Straight, J. Nov. 23, 1888.] conviction, with the character of the wit- 
39. The accused, who were classers em- nesses clearly present in his mind, a Re- 
ployed in the Revenue Survey Department, visional Court ought not to interfere in 
were charged, under s. 161 of the Indian the absence of other circumstances show lag 
Penal Code, with taking bribes from the a want of judicial discretion. Per Jardine, 
fayats of certain villages. The only evi- J. : The mere circumstance of a person being 
daac* against the accused was that of per- present on a lawful occasion does notraiaea 
aoni who had either subscribed to the bribes, presumption of that person's complicity in 
oreollected subscription, or paid the money an offence then committed, so as to make 
to the accused. They stated that they had s. 34 of the Penal Code applicable ^ 
oflavad the bribes, bmuse the rlassers had v. Farlet (8 C. & P. 106). When the 
tknalaa^ to raise the asaessmentvCut down Magistrate, on that ground, did make that 
Ika hedgai, and eract new boundary-marks, presumption against aa aecnaad parsoii| 
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snd applied the provisions of s. 34, he 
cottmitted an error in law, and the High 
Court, as a Court of Rivision, might ac« 
quit the accused. — Quebn-Eupriiss v. 
Maoanlal and Motilal, I.L. R., 14 Bom. 
115, [Bayley, Scott, and Janiine,Jj. Sep 
34 , 1889.] i 


See Rbo. v. Malapa bih KapamAi ii 
Bom. H. C. R. 196, ruling 13, under a« go, 
p. 34. 

See Qubbn-Emprbss v. Ram Saran, !• 
L. R., 8 All. 306, ruling 2, under 5.114, p. 

See Qubbn-Empress v. O’Hara, I. L R., 
i7CaK64a, ruling4, under s. 114, pp. 72*73. 


Number of witnesses. 


184. No particular number of witnesses shall 
in any case be required for the proof of any fact. 


Rulings, 


against another person, and the Court of 
Session must find judicially whether all, or, 
if not all, which of the particular charges of 
perjury, where there is more than one charge, 
is made out against each prisoner. A con¬ 
viction for perjury, moreover, should not be 
sustained on the bare testimony of one wit¬ 
ness.— Queen v. Khoab Lal, 9 W. R. 66. 
[Phear and Hobhouse, JJ. May 12, 1868.] 

4. The evidence of one witness in cases 
I of perjury is sufficient to establish the 
I factum of the statement which is charged 
I as being false. The measure of punish* 
i ment is a matter entirely in the discretion 
i of the Court of Session.— Queen v Issbn 
to have the specific charge made against him | Chundbr Ghosb Patri, 14 W. R. 53. 
tried quite independently of a like charge [Jackson and Mitter, J], Sep. 12, 1870.J 


1. Held by the majority of the Court 
(Campbell, J., dissenting) that the evidence 
of one witness uncorroborated is not legally 
sufficient for a conviction of perjury.— 
Qubbn V. Lal Cuano Cowrah Chow- 
KBEDAR, 5 W. R. 23; I. Ind Jur. N. S. 83. 
[Peacock, C.]., and Bayley, Norman, Pun¬ 
dit, and Campbell, JJ Feb. 7, 1866.] 

2. Comparison of signatures is one kind 
of corroboration which would Justify a 
conviction on the testimony of a single 
witness in a case of false evidence.— Qt' kbn- 
V. Bakhorbe Chovvbey, 5 W. R. 98 
[Seton-Karr, J. June 5, 1866.] 

A person accused of perjury is entitled 


Chaptbk X,— Of the Examination of Witnesses. 

185. The order in which witnesses are produced and examined shall be 
Order of production and ex- regulated by the law and practice for the lime being 

amination of witnesses. relating to Civil and criminal procedure respectively, 

and, in the absence of any such law, by the discretion of the Court. 

186. When either party proposes to isive evidence of any fact, the Judge 
Judge to decide as to ad- "nay ask tile party proposing to give the evidence in 

nussibility of evidence. what manner the alleged fact, if proved, would be 

relevant; and the Judge shall admit the evidence if he thinks that the fact, if 
proved, would be relevant, and not otherwise. 

If the fact projiosed to be proved is one of which evidence is admissible 
only upon proof of some other fact, such last-mentioned fact must be proved 
fore evidence is given of the fact first mentioned, unless the party undeitakcb to 
give proof of such fact, and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another alleged fact being 
first proved, the Judge may, in liis discretion, cither permit evidence of the first 
fact to be given before the second fact is proved, or require evidence to be given 
of the second fact before evidence is given of tlie first fact. 

Itlusirations, 

(a.) It is proposed to prove a statement about a relevant fact by a person alleged to 
be dead, which statement is relevant under section 32. 

The fact that the person is dead must be proved by the person proposing to provo 
the statement before evidence is given of the statement. 

t (&.) It is proposed to prove, by a copy, the contents^ a documoot said to be 
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The fact that the original is lost must be proved by the person proposing to pio- 
dace the copy, before the copy is produced. » 

(r.j A is accused of receiving stolen property, knowing it to have been stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The Court 
may, in its discretion, either require the property to be identihed before the denial of the 
possession is proved, or permit the denial of the possession to be proved before the pro¬ 
perty is identided. 

<d.) It is proposed to prove a fact (A), which is said to have been the cause or effect 
of a fact in issue. There are several intermediate facts (B, C, and D), which mnst be 
. fTn to eaist before the fact (A) can be regarded as the cause or effect of the fact in 
lOaae. The Court may either permit A to be proved before B, C, or D is proved, or may 
require proof of B, C, and D Wore permitting proof of A. 

187. The examination of a witness by the par^ 
who calls him shall be called his examination*in-chief. 

The examination of a witness by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to the 
cross-examination, by the pany who called him, shall 
be called his re-examination. 

Ruling. 

One accused person may cross-examine a ! Ch atterjrb v. Hanif Shbikh, I. L. R«, 9i 
witness called by another co-accused for his ‘ Cal. 401. [Trevelyan and Rampini, JJ. 
defence when the case of the second accused Nov. jy, 1893.] 
is adverse to that of the first.^RAM Grand 

133. Witnesses shall be first oxamined-in-chief, then (ii the adverse party 
Order of examination-;. desires) cross-examined, then (if the party calling 

Direction of re-examinatinn. jiim SO desires) re-examined. 

The examination and cross-examination must relate to relevant facts, but the 
cross-examination need not be confined to the facts to which the witness testified 
on bis examination-in-chief. 

The re-examination shall be directed to the explanation of matters referred to 
in cross-examination; and if new matter is, by permission of the Court, intro¬ 
duced in re-examination, the adverse parly may further cross-examine upon that 
matter. 


luamination-in-chief. 

Cross-examination. 

Re-examination. 


Rulings. 


I. It is irregular to allow a witness to be 
examined on behalf of the prosecution after 
the prisoner had made his defence, when the 
witness is not a witness to contradict any 
new case set up by the prisoner. Where, 
however, the prisoner had full notice of the 
evidence which was to be given by such 
witness, and made his defence in allusion 
to the evidence of the witness, the High 
Court refused to set aside the conviction, 
having regard to s* 43Q of the Criminal 
Procedure Code.— Quebn e. Sham Kishors 
HoldaR, J3 W. R. 3f>. [Norman, Offg. 
C.].,and Bayley, ]. Mar. S, 1S70.] 

3. Where a riot occurred and complaints 
were lodged by both parties, the witnesses 
for the prosecution were in each case in 
turn ezamined-in-chief, then also in turn 
CfOts-examined, gad in like manner re¬ 


examined, and the Court thereupon dis¬ 
charged the accused in one case, and called 
upon the accused in the other logo into his 
defence, held that the procedure adopted 
was improper, and there should be a new 
trial. Em^tss v. Chandra Nath Sircar ( 1 . 
L. R.; 7 Cal. 65; 8 C. L R. 352) follow^. 
The provisions of s. 439 of the Criminal 
Procedure Code in no way affects the powers 
of the High Court as a Court of Revision 
vested in it by the High Courts Act— In 
iHE Matter op Chakowri Lall, 13 C. L. 
R- 375 [Prinsep, J. Aug. 13,1883.] 

3 At the trial of a party of Hindus for 
rioting, the Magistrate, instead of examining 
the witnesses for the prosecution, caused to 
be produced copies of the examination-in¬ 
chief of the same witnesses which had been 
recordad at a previous trial of a party of 
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Mubimmadaiifl who w«re opposed by the 
^ Hindus in the same riot. These copies were 
"" read out to the witnesses, who were then 
cross-examined by the prisoners, and no ob¬ 
jection to this procedure was taken oh the 
prisoner's behalf. The accused were con¬ 
victed. Held that, although the procedure 
adopted by the Magistrate was irregular, 
the irregularity was cured 1^ the provisions 
of 5. 537 of the Criminal rrocedure Code 
and of s. 167 of the Evidence Act (I. of 


187a), as it was not shown that theio bad 
been any failure of justice, or that tba 
accused had been substantially prejudiced, 
and as the matters elicited in cross-exa* 
mination were sufficient to sustain the con* 
viction.— QuBEN-EifpRass p. Nand Rah, 
I. L. R., 9 All. 609. [Mahmood, J. April 
30, 1887.] 

See Noor Bux Kazi v. Emprisb, 1. U R., 
6 Cal. R79; 7 C. L. R. 385, ruling 24, under 
»• PP- 35 - 3 ^ 


189. A person summoned to produce a document does not become a wit* 
Cross-examination oi per- ness by tfke mere fact that he produces it, and cannot 
son called to produce a docu- be cross-examined unless and until he is called as a 
Avitness. 


Witnesses to character. 


140. Witnesses to character may be cross-ex¬ 
amined and re-examined. 


141. Any question suggesting^ the answer which 
Leading questions. ilie person putting it wishes or expects to receive is 

called a leading question. 


142. Leading questions must not, if objected to by the adverse party, be 
When they must not be asked in an examination-in-chief, or in a re-esamina- 
tion, except with the permission of the Court. 


The Court .shall permit leading questions as to matters which are introduc¬ 
tory or undisputed, or which have, in its opinion, been already sufficiently 
proved. 


When they may hr asUed 


143. Leading questions Tuay be asked in cross- 
examination. 


144. Any witness may be asked, whilst under examination, whether any 
Evidence to matters m contract, grant. Or Other disposition of property as to 

which he is giving evidence, was not contained in a 
document; and, if he says that it was, or if he is about to make any statement as 
to the contents of any document, which, in the opinion of tiic Court, ought to be 
produced, the adverse party may object to such evidence being given until such 
document is produced, or until facts have been proved whlcti entitle the party 
who called the witness to give secondary evidence of it. 

Explanation ,—A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements are in them¬ 
selves relevant farts. 

Illusiraiion, 

The question is, whether A assaulted B: 

C deposes that he heard A say to D, ** B wrote a letter accusing me of theft, and I 
will be revenged on him.*’ This statrment is relevant as showing A‘s motive for the 
assaolt, and evidence may be given of it, though no other evidence is given about the 
letter. 

145. A witness may be cross-examined as to previous statements made by 
Cross-examination as to him in writing or reduced into writing, and relevant 

previous statements in writ- to matters in question, without such writing being 
shown to him, or being proved; but, if it is intended 
to contradict liim by the writing,* his attention must, before the writing can be 

* This applies to police-diaries,—See g. 17a, Act V« of 1698. 
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proved, be called to those parts of it which are to be used for the purpose of 
coDtradicting him. 


Rulings. 

I. Remarks upon the objectionable prac¬ 
tice of permitting police-officers to conduct 
prosecutions in the Sessions Court. A wit¬ 
ness, when under ezamination-in>chief be¬ 
fore the Court of Session, should not have 
his attention directed to his deposition be¬ 
fore the Magistrate. He may, under s 23, 

Act 11 . of 1855, be crosB-ezamined as to 
previous statements made by him in writing, 
when his attention may be drawn to the 
parts of the former writing which are to be 
used for the purpose of contradicting him. 

V. Ram Chandbr Sircar, 13 W. 

R. 18. [Kemp and Jackson, jj. Jan 29, 

1870.] 

a. Although previous statements made by 
witnesses may be used, under s. 145 of the 
Evidence Act, for the purpose of contradict¬ 
ing statements made by them subsequently 

146. When a witness is crass-examincd, he may, in addition to the ques- 
Qu^tions lawful in cross- tions hereinbefore referred to, be asked any questions 

examinnbon. which tend— 

(1) to test his veracity ; 

( 2 ) to discover who he is. and what is his position in life, or 

{ 3 ) to shake his credit by injuring his character, although the answer to 
such questions might tend, directly or indirectly, to criminate him, or might ex¬ 
pose, or tend, directly or indirectly, to expose him to a penalty or forfeiture. 

147. U any such question relates to a matter relevant to the suit or proceed- 
When witness to be com- ing, the provisions of section 132 shall apply there- 

pelled to answer. to. 

148. If any such question relates to a matter not relevant to the siut or 
Court to decide when ques- proceeding except in so far as it affects the credit of 

shall be asked, and when the witness by injuring his character, the Court shall 
witness compelled to answer, decide whether or not the witness shall be compelled 
to answer il, and may, if it thinks fit, warn the witness that he is not obliged to 
answer it. In exercising its discretion, the Court shall have regard to the follow- 
mg considerations:— 

(i) such questions are proper if they are of such a nature that the truth of 
the imputation conveyed by them would seriously affect the opinion of the Court 
as to the credibility of the witness on the matter to which he testifies: 

(a) such questions are improper if the imputation which they convey relates 
to matters so remote in time, or of such a character, that the truth of the imputa¬ 
tion would not affect, or would affect in a slight degree, the opinion of the Court 
as to the credibility of the witness on the matter to which he testifies: 

( 3 ) such questions are iruoroper if there is a great disproportion between the 
hnportance of the imputation made against the witness's character and the im- 
pOftAnce of his evidence: 

(4) the Court may, if it sees fit, draw, from the witness's refusal to answer, 
the iafeyence that the answer, if given, would be unfavourable. 


at the trial ot an accused person, they can¬ 
not, if they have been made in the abaenoe 
of the accused, be treated as independent 
evidence of his guilt or innocence; s. 288 of 
the Criminal Procedure Code will not avail 
anything for this purpose. Where wit¬ 
nesses appeared to have taken an active 
part io carrying away a person after he had 
been grievously assaulted and was in a help¬ 
less condition, and then leaving him in a 
field where he was subsequently found dead, 
held that their evidence was no better than 
that of accomplices ; at any rate, it would 
be most unsafe for the Court to rely upon 
their evidence, unless corroborated in ma¬ 
terial respects, in convicting the accused.*^ 
Alimuddin V Qubbn-Empress. 1. L. R., 
23 Cal. 361. [Ghose and Hill, ]J. Oct. 11, 


Ev 13 . 
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Ruling. 

See Qukbn «. Gofal Dass, [. L. R . 3 Mad. 271, ruling a, under s. 13a, at pp. 79-80. 

149. No such question as is referred to in section 148 ought to be asked. 
Question not to be asked unless the person asking it has reasonable grounds for 

without reasonable grounds, thinking that the imputation which it convoys is well- 
founded . 

Illustrations. 

(a.) A barrister is instructed by an attorney or vakil that an important witness is a 
dakait: This is a reasonable ground for asking the witness whether he is a dakait. 

A pleader is informed by a person in Court that an important witness is a dakait. 
The informant, on being questioned by the pleader, gives satisfactory reasons for hla 
statement This is a reasonable ground for asking the witness whether be is a dakait. 

((.) A witness, of whom nothing whatever is known, is asked at random whether be 
is a dakait * There are here no reasonable grounds for the question. 

(d.) A witness, of whom nothing whatever is known, being questioned as to his mode 
of life and means of living, gives unsatisfactory answers-. This may be a reasonable 
ground for asking him it he is a dakait. 

150. If the Court is of opinion that any such question was asked without 
Procedure of Court in «ase reasonable grounds, it may, if ii was asked by any 

of question being asked with- barrister, pleader, vakil, or attorney, report the circum- 
out reasonable grounds. btances of the case to the High Court or other author¬ 

ity to which such barrister, pleader, vakil, or attorney, is subject in the exercise 
of his profession. 

151. The Court may forbid any questions or inquiries which it regards as 

Indecent and scandaUtus indecent or scanddou?. although such questions or 

questions. inquiries may have some bearing on the questions be¬ 

fore the Court, unless they relate to facts in issue, or to matters necessary to be* 
known in order to determine whether or not tiie facts in issue existed. 

152. The Court shall forbid any question which appears to it to be intended 
Qiie«;tion'. intended to in- to iiisiilt or annov, or which, though proper in itself, 

suit or annoy. appears to th(‘ Court needlessly offensive in form. 

158. When a witness has been asked, and has answered, any question 
Exclusion of evidence to which is relevant to the inquiry only in so far as it 

contradict answers to ques- tends to shake his credit by injuring his character, no 

tions testing veracity. evidence shall he given to contradict him ; but, if he 

answers falsely, he may afterwards be charged with giving false evidence. 

Exception 1 .—If a witness is asked whether he has been previously convict¬ 
ed of any crime, and denies it, evidence may he given of his previous conviction*- 

Exception 2 .—If a witness is asked any question tending to impeach his im¬ 
partiality, and answers it by denying the facts suggested, he may be contradicted. 

lUusirationit 

{a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, he had not made a fraudu¬ 
lent claim. He denies it, t 

Evidence is offered to show that he did make such a claim : 

The evidence is inadmissible. 

*« ^ is asked whether he was not dismissed from a situation for dishonesty. 

He denies it. 

Evidence is offered to show that he was dismisaed for dishonesty; 
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The evidence is not admissible. 

(r.) A affirms that on a certain day he saw B at Lahore. 

A is asked whether be himself was not on that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta: 

The evidence is admissible, not as contradictingf A on a fact which affects his credit, 
but as contradicting^ the alleged fact that B was seen on the day in question in Lahore. 

In each of these cases the witness might, if his denial was false, be charged with 
giving false evidence. 

(A) A is asked whether his family has not had a blood-feud with the family of B 
against whom he gives evidence. 

He denies it. He may be contradicted on Uic ground that the question tends to im¬ 
peach his impartiality, 


Rulings^ 

S. II of the Evidence Act should not be wiin baring forged a promissory note, and 
construed in Us widest signification, but | denies having ever executed any promissory 
considered as limited in the effect by s. 34 < note at all, the evidence that a note, similar 
of the Act. So construed, s 11 renders | to the one alleged to be forged, was, in fact, 
inadmissible the evidenre of one crime (not : executed by that person, is not admissible, 
reduced to legal certainty by a conviction) I nor even would a judgment founded upon 
to prove the existence of another uncon- | such note be so (ss. 43 and 153 of the Evi- 
nected crime, even though it be cognate ; dence Act).«REG. v. Farbhudas Amba- 
Accordingiy, th'^ pos^>ession by an accused ram, 11 Bom. H. C. R 90. [Melvill and 
person of a number 01 documents suspect- ' West, JJ. Jan. 2, 1874 ] 
ed to be forged is evidence to prove that 

he has forged the pariicuUr document, with ' See Rku. v. SAKflARAM MuKUNDJl, II 
the forgery of which he i^ ctiarged. Per ' Bom H. C. R. 166, ruling i, under s. 5, 
West, J.—Where a person chjirges another p. 5. 

154. The Court may, 111 its discretion, permit tiie person who calls a 
Question by party tu ins Witness Lo put any questions to tiim which might be 
own witness. pm Jd cTOSS- examination by the adverse party. 


Ruling. 


The mere fact that at a Sessions trial 
a witness tells a different story from that told 
by him before the Magisitrate does not ne¬ 
cessarily make him hostile. The proper in¬ 
ference to be drawn from contradictions go¬ 
ing to the whole texture of the story is not 


that the witness is hostile to this side or to 
that, but that the witness is one who ought 
not to be believed unless supported by other 
satisfactory evidence.—K alachano Sircar 
p. Queen-Emprbss, 1 . L. R., 13 Cal. 53, 
[Wilson and Porter,JJ. April 16, i886j. 


155. The credit of a witness may be impeached in the following ways by 
Impeaching credit of wit- tlie adverse party or, with the consent of the Court, by 
ness. ihe party who calls linn— 

(1) by the evidence of persons who testily that tiiey, from their knowledge 
of the witness, believe liim lo be unworthy of credit; 

( 2 ) by proof that the wiiness lias been bribed, or has accepted* the offer of 
a bribe, or has received any other corrupt inducement 10 give his evidence; 

( 3 ) pfoof of former statements inconsistent witli any part of his evidence 
which is liable to be contradicted; 

( 4 ) when a man is prosecuted for rape or an attempt to ravish, it may be 
shown that the prosecutrix was of generally immoral character. 


* The word " accepted has been substituted for the word “ had ' by Act XVlIl. of 
187a, s. 11. 
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Explanalion, — A witness declaring another witness to be lanwoithy of credit 
may not, upon his examination-in-chicf, give reasons for his belief, but he may 
be asked ks reasons in cross-examination, and the answers which he gives cannot 
bo (^ntradicted, though, if they are false, he may afterwards be charged with 
giving false evidence. 


Illustrations. 

{a.) A sues B for the price of goods sold and delivered to B. C says that he deliver¬ 
ed the goods to B : 

Evidence is offered to show that, on a previous occasion, he said that he had not 
delivered the goods to B; 

The evidence is admissible. 

(£•) A is indicted for the murder of B. 

C says that B, when dying, declared that A bad given B the wound of which he died. 

Evidence is offered to show that, on a previous occasion, C said that the wound was 
not given by A, or in bis presence: 

The evidence is admissible. 


Rnlings. 

A statement reduced to writing by a j other person in whose hearing the state- 
j^|ice-om»r under s. 162 of the Code of I ment was made, can be examined on the 
Cnimnal Procedure (Ant X. of 1882) can-; point under s, 155 of the Evidence Act. Reg. 
not be used as evidence for the accused. i v. Uttamchand (11 Bom. H.C.R. i2o) fol- 
But though It IS not evidence, the police- ■ lowed. — QuBBN-EvFitESS v. Sitaram Vi- 
^cer to whom it was made may use it to ! thal, I, L R., ii Bom. 657. TWest and 
i^resh his memory under s. 159 of the Evi- Birdwood, Jl. Mar. 24. 1887.] * 
dence Act (I. of 1872), and may be cross- - ■- 

examined upon it by the party against whom 
the testimony aided by it is given. The 
person making the statement may also be 
questioned about it; and, with a view to 
impeach his credit, the police-officer, or any 

150. When a witness, whom it is intended to corroborate, gives evidence of 
^estions tending to cor- fact, he may be question^ as to any other 

relevant circumstances which he observed at or near to the 
act, missi le. qj. at which such relevant fact occurred, if the 

Court is of opinion that such circumstances, if proved, would corroborate the testi¬ 
mony of the witness as to the relevant fact which he testifies. 


See Rbg. V. Uttamchand KapurcHand, 
11 Bom. H. C. R. 120, ruling 2, under s. 91, 
P < 54 . 

See Reo. V. Sakharam Mukunoji, 11 
Bom. H C. R. 166, ruling 1, under s. 5, 
P- S 


Illustration. 

A, an accomplice, stives an account of a robbery in which he took part He describes 
various incidents unconnected with the robbery which occurred on his way to and from 
the place where it was committed : 

lo^pendent evidence of these facts may be given in order to corroborate his evidence 
as to the robbery itself. 


Ruling. 

See Rbo. v. Sakharam Mukunoji, u Bom. H. C, R. 166, ruling 1, under b. 5, 

P-S- 

167. In order to corroborate the testimony of a witness, any former state- 
Former statements of wit- made by such Witness relating to the same 

ness may be proved to corru- fact at or about the time when the bet took 
WTO testimony as to place, or before any authority le^lly competent to in¬ 
vestigate the fact, may be proved. 
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Rulings, 


See Rbq. v. Malapa bin Kafana, ii 
Bom. H. C. R. 196, rnling 13, under s. 30, 

Qubbn-Ehpkbss V. IsRRi Singh, I. 

R.f 8 A11.672| ruling 4, under s. 33, p.42. 

The accused complained to the police 
that A and B had robbed him. After in> 
qniry the police reported to the Magistrate 
that the charge was false. The Magistrate 
thereupon struck off the case without hold¬ 
ing any further inquiry himself. The ac¬ 
cused was subsequently charged and con* 
victed under s. an of the Penal Code of 
making a false charge. On appeal it was 
contended that as the accused had not been 
given an opportunity of substantiating his 
complaint before a Magistrate, his prosecu¬ 
tion was illegal, or at the most he ought to 
have been charged under s. 182, and not s. 
Bll. Hsld that, in order to constitute an 
offence under s. an, it was not necessary 
that the complaint should be made to a Ma¬ 
gistrate. It was enough that it was made 


to the police-authorities and related to > 
cognizable offence, and that action was there* 
upon taken by the police. Held^ also, that 
the fact that no opportunity was allowed to 
the accused by the Magistrate to substantiate 
his complaint before striking it off was not 
a circumstance which invalidated the com¬ 
mitment duly made, and the conviction 
otherwise good could not be set aside on ac¬ 
count of such omission. The trial before the 
committing Magistrate and in the Sessions 
Court gave ample opportunity to the accused 
to substantiate his complaint, and he was 
not prejudiced by the omission. The posi¬ 
tive prohibition under s. 162 of the Criminal 
Procedure Code (Act X. of 1882), viz., that 
statements to the police other than dying 
declarations shall not be used in evidence 
against the accused, cannot be set aside by 
reference to s. 157 of the Evidence Act (I. 
of i872).^1mpbratrix v. Jijibhai Govind, 
I. L. R., 32 Bom, 596. [Parsons and Ran- 
ade, IJ. Dec. I4, 1896.] 


158 . Whenever any statement reJevant under section 32 or 33 is proved, aiJ 
matters may be proved, either in order to contradict or 
to corroborate it, or in order to impeach or confirm the 
credit of the person by whom it was made, which 
might have been proved li that person had been called 
as a witness, and had denied upon cross-examination the truth of the matter 


What matters may be 
proved in connection with 
proved statement relevant 
under section 32 or 33. 


ISO. A witness may, while under examination, refresh his memory by re¬ 
ferring to any writing made by himself at die time of 
efres ing memory, transaction concerning which he is questioned, or so 

soon afterwards that the Court considers it likely that the transaction was at that 
time fresh in his memory. 

The witness may also refer to any such writing made by any other person and 
read by the witness within the time aforesaid, if, when he read it, he knew it to be 
correct. 

Whenever a witness may refresh his memory by reference to any document, 
When witness may use copy may, with the permission of tlie Court, refer to a 
of document to refresh me- copy of such doucment: Provided die Court be satis- 
fied that there is sufficient reason for the non-produc¬ 
tion of the original. 


An expert may refresh his memory by reference to professional treatises. 


Rulings, 


1. In giving evidence a police-officer may 
refresh bis memory by referring to docu¬ 
ments in which he has, under s. 119 of Act 
X. of 1872, reduced into writing statements 
of persons examined by him during an :n- 
ve^igation, but the documents themselves 
cannot be used as evidence, and a Judge 
should not read such documents to a jury 
in order to point out discrepancies between 
the evidence and previous statements of the 


witnesses. The evidence of a medical man 
who has seen, and has made a post-msrism 
examination o{, the corpse of the person 
touching whose death the inquiry is, is ad¬ 
missible, firstly, to prove the nature of in¬ 
juries which he observed; and, secondly, as 
evidence of the opinion of an expert as to 
the manner ini which those injuries were 
I inflicted, and as to the cause of death. A 
I medical man who has not seen the corpse is 
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oaly in a position to give evidence of his 
opinion an expert. The proper nnode of 
eliciting such evidence is to put to the wit¬ 
ness hypothetically the facts which the evi¬ 
dence of the other witnesses attempts to 
prove, and to ask the witness's opinion on 
those facts. S. 323 of Act X. of 1872 does 
not in any way preclude the Judge at a Ses¬ 
sions trial from calling and examining the 
medical witness who has been examined be¬ 
fore the Magistrate, and in every rase in 
which the deposition taken by the Magistrate 
is essentially deficient or requires further 
" elucidation, such witness should be called 
and examined by the Sessions ]udge, A me¬ 


dical man, in giving evidence, may refreah hie 
memory by referring to a report which he 
has made of his posi-motUm examinatldn, 
but the report itself cannot be treated as 
evidence, and no facts can be taken there- 
from.— Roghuni Singh v EMPAsaa, 1. L* 
R., 9 Cal. 455. [Mltter and Field, JJ. Sep. 
22, 1882.] 

See RbG. V. UtTAMCHAND KAPUaCHAND, 
fi Bom H. C. R. 120, ruling 2, under e. 

! 9 *» P- 64. 

I See Qubbn-Emprbss v. Sitakam Vith* 

' AL, I. L R., II Bom. 657, ruling under s. 

• > 55 . P- 92. 


160 . A witness may also testify to facts mentioned m any such document 
Testimony to facts stated is menlioned in section 159, although he has no 
in document mentioned lo Specific recollection of the facts themselves, if he is sure 
' 59 - that the facts were correctly recorded in the document. 


lllusiration. 

A book-keeper may testify to facts recorded by him in books regularly kept in the 
course of bu.siness, if he knows that the books were correctly kept, although he has for¬ 
gotten the particular transactions entered. 

161 .* Any writing referred lo under the provisions of the two last preceding 
Right or adverse party as tn sections must be produced and shown to the adverse 

writing used to refre:>h me- party, it he requires It; sucli party may, if he pleases, 

'"o'y* cross-examine the witness thereupon. 


162 . A witness summoned to produce a dtxument shall, if it is in his pos- 
o , , - , session or power, bring it to Court, notwithstanding any 

objection which there may be to its production or to its 
admissibility. The validity of any such objection shall he decided on by the Court. 

The Court, if it sees tit, may inspect the document, unless it refers to matters 
of State, or take other evidence to enable it to determine on its admissibility. 

If, for such a purpose, it is necessary to cause any document to be translated, 
^ , , the Court may, if ii thinks fit, dire^.t the translator to 

ransi a ion o ocuments. contents secret, unless the document is to be 

given in evidence ; and. if the interpreter disobeys such direction, ho shall be held 
to have committed an offence under section i66 of the Indian PenaJ Code. 


163 . When a party calls for a document whicii he has given the other party 
Giving, ds evidence, of do- notice to produce, and such document is produced and 

cument, called for and pro- inspected by the party calling for its production, he is 
duced on notice. bound to give it as evidence, if the party producing it 

requires him to do so. 

164 . When a party refuses to produce a document which he has had 

Using, as evidence, of dQ- to produce, he cannot afterwards use the 

cument, production of which document as evidence, without the consent ot tne 
was refused on notice. Other party, OF the order of the Court. 

lUusitaiion. 

A sues B on an agreement, and gives B notice to produce it. At the trial, A calls 
for the document, and B refuses to produce it. A gives secondary evidence of its contents. 


^ As to the application of s, i6i to police-diaries, see the Code of Criminal Procedate 
(Act V.of i8g8>. s. 17a. 
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B Meks to produce the document itself to contradict the secondary evidence given by SU^S^* 
or in order to shovr that the agreemeut is not stamped: He cannot do so« 

165 . The Judge may, ia order to discover, or to obtain proper proof of, re- 
Judge’s power to put ques- levant facts, ask any question he pleases, in any form, 
tions or <^er p^uction. at any time, of any witness, or of the parties, about any 
fact relevant or irrelevant; and may order the production of any document or 
thing: and neither the parties, nor their agents, shall be entitled to make any ob¬ 
jection to any such question or order, nor, without the leave of the Court, to cross- 
examine any witness upon any answer given in reply to any such question: 

Provided that the judgment must be based upon facts declared by this Act to 
be relevant, and duly proved: 

Provided also that this section shall not aiithonze any Judge to compel any 
witness to answer any question, or to produce any document, which such witness 
would be entitled to refuse to answer or produce under sections 121 to 131, both 
inclusive, if toe question were asked, or the document were called for, by the ad¬ 
verse party ; nor shall the Judge ask any question which it would be improper for 
any other person to ask under section 148 or 149; nor shall he dispense with pri¬ 
mary evidentt* of any document, except in the cases hereinbefore excepted. 


Rulings. 

X. Witnesses summoned on behalf of the , swering them 


prosecution, and not railed, ought to be 
placed in the bnr for cross-examination, in 
order that the defence may have the oppor¬ 
tunity of exercising this right, and forti- 
ort, if such a witness is called and examined 
by the Court under s 165 of the Evidence 
Act, the prisoner should be allowed to cross- 


under s. 179 of the Penal 
Code (Act XLV. of i860 ).—Qukbn-Em- 
pRBSS p. Hari Lakshman, I. t. R.. 10 Bom. 
185. [Nanabhai Haridas and Wedderburn, 
Jj. Oct. 14, 1885.] 

3. Where, in the course of a criminal pro¬ 
ceeding, a Magistrate himself summoned a 
I witness, and examined her under s. i6s of 


examine —In the M trrKR of Grish Ciiitn- i {^0 {jlvidence Act, but refused to allow the 
dbrTalukdar: Empress 7- Grish Chun- 1 attorney who appeared for the complain- 


DBK Talukdar 1 . L. R. S Cal 614; 5 C. 
L. R. 346 [lackson and Tottenham, jJ 
Nov. 2H^ 1879 j 

2. Under s. 165 of the Evidence Act ( 1 . 
of 1872), a Judge hai the power of asking 
irrelevant questions to a witness, if he does 
so in order to obtain proof of relevant facts ; 
but If he asks questions with a view to crimi¬ 
nal proceedings being taken against wit¬ 
ness, the witness is not bound to answer 
them, anff cannot be punished for not an- 


ant to cross-examine the witness, Meld that 
the Magistrate was wrong in not allowing 
the complainant’s attorney to cross-examine 
the witness when she was summoned, ffeld, 
also, that there is nothing in s 165 debar¬ 
ring or disqualifying a party to a proceed¬ 
ing from cross-examining any witness sum¬ 
moned by the Court,— Gopai. Lall Sbal 
e. Manick Lall Seal, 1 . L. R., 24 Cal. 288. 
[Ghose and Gordon. JJ, Jan. 12, 1897.2 


lee. In cases tried by jury or witli .xssessors, the jury' or assessors may put 
- Power .if jury or assessors any questions to the Witnesses, through or by leave of 
to put questions. the Judge, which tfie Judge himself might put, and 

whidi he considers proper. 


Chapter XI. —Op Ihproper Admission and Rejection of Evidence. 

107 . The improper admission or rejection of evidence shall not be ground 
No new trial for improper of '‘Self for » “cw trial Or reversal of any decision in any 
admission or rejection of evi- case, if it shall ap(>e:ir to the Court before which such 
dence. objection is raised that, independently of the evidence 

objected to and admitted, there was sufficient evidence to justify the derision, ot 
that, if the rejected evidence had been received, ft ouglit not to have varied the 
decidon. 
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kulings. 


1. The transfer of a permanent tenure 
under s. la of the Bengal Tenancy Act is 
complete as soon as the document is regis- 
terr^,—K ribto Bulluv Ghosb v. Kristo 
UtL Singh. 1. L. R., i6 Cal. 643. [Pethe* 
ram; CJ., and Gordon, J. May 39, 1889.] 

a. PfT PiBLD, J.: The grounds upon 
which the opposite party is permitted to 
inspect a writing, and to refresh the memo¬ 
ry of a witness, are threefold. (1) to secure 
the full benefit of the witness’s recollection 
as to the whole of the tacts; (ii) to check 
the use of improper documents; (iii) to com¬ 
pare his oral testimony with his written 
statement. Per Field,].: The opposite 
party has a right to look at any particular 
writing before or at the moment when the 
witness' uses it to refresh bis memory in 
order to answer a particular question; but 
if he then neglects to exercise his right, he 
cannot continue to retain the right through¬ 
out the whole of the subsequent examina¬ 
tion of the witness. Per Field, J.: Under 
the provisions of s. 333 of the Code of Cri¬ 
minal Procedure, the examination of a me¬ 
dical witness taken and duly attested may 
be given in evidence in any criminal trial; 
but in order that such evidence may be ad¬ 
missible against any individual accused per¬ 
son, the examination must have been taken 
in the presence of the accused person. Per 
Field, J.: It is the duty of a Judge to give 
a direction upon the law to the jury so far as 
to make them understand the law as bear¬ 
ing upon the facts; and if he does not give 
them an explanation of the law sufTiciently 


comprehensive to enable them to decide the 
particular issue, it is e misdirection* Pgr 
Fieldi J.: Where a prisoner is constructively 
guilty of murder under fl. 34 of the Penal 
Code, it is doubtful if he can be said to have 
committed the otfence of murder within the 
meaning of s. 149, so as to make other pri¬ 
soners, by a double construction, guilty of 
murder. Per Field, J.: Irregularities un¬ 
der s. 240 of the Criminal Procedure Code 
in the selection of the jurors, and Jn the 
admission of the deposition of a medical 
witness treated, it not being shown that the 
prisoners ha d been thereby prejudiced, as 
being objections which ought not to be en¬ 
tertained for the purpose ol interfering with 
the verdict, regard being had to the provi¬ 
sions of s 2S3 of the Criminal Procedure 
Code and s. 167 of the Evidence Act.^Eif- 
FKB8S V Jhubboo Mahton, I. L. R., 8 Cal, 
739 - [McDonell and Field, J], April 28, 
1882 ] 

See Rrg. v. Navroji Dadabhai, 9 Bom. 
H. C. R 358, ruling 3, under s. 24, p. 18. 

See Rbg.v. Hi/RKteoLV Chg.^dxr Ghosr, 
J. L R., 1 Cal. 207; 25 W. R. 86, ruling 6, 
under s. 25, p 32 . 

See Empress t Pitamdrr Jina, I. L. R , 
2 Bom. 6], ruling 7, under s, 25, p. 32 

See Qursn-Empress v. Nand Ram, I. L. 
R., g All. 609, ruling 3, under a. pp. 
87-88. 

See QubrN'Emprrss v. Ramchanora 
Gohind Harshe, 1 . L. R., 19 Bom. 749, 
ruling 6 , under 4. 33, pp. 42-43. 
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ENACTMENTS REPEALED. 
SCHEDULE. 
EKACnreiiTS upkalrd. 


(JSu tectim a.) 


Number and year. 

Title. 

Extent of repeal. 

Stat 26 Geo III., 
Mp. 57 ’ 

For the further regulation of the trial of 
persons accused of certain offences com¬ 
mitted in the East Indies; for repealing 
so much of an Act, made in the twenty- 
fourth year of the reign of His present 
Majesty (intituled An Act for the bet¬ 
ter regulation and management of the 
, affairs of the East India Company, and 
of the British possessions in India, and 
for establishing a Court of Judicature 
for the more speedy and effectual trial 
of persons accused of offences commit¬ 
ted in the East Indies”), as requires the 
servants of the East India Company to 
deliver inventories of their estates and 
effects; for rendering the laws more 
effectual against persons unlawfully re¬ 
sorting to the East Indies ; and for the ' 
more easy proof, in certain cases, of 
deeds and writings executed in Great 
Britain or India. 

Section 38, so far as 
it relates to Courts 
of J ustice in the East 
Indies. 

Stat. 14 & 15 Virt, 
cap. 99. 

1 

To amend the Law of Evidence 

1 

1 

Section 11, and so 
much of section 19 
as relates to British 
India. 

Act XVe of iB^a ... 

1 

To amend the Law of Evidence 

So much as has not 
been heretofore re¬ 
pealed. 

Act XIX. of 185:1 

To amend the Law of Evidence in the 
Civil Courts of the East India Company 
in the Bengal Presidency. 

Section 19. 

Aet 11 . of 1855 

For the Further improvement of the Law 
of Evidence. 

1 

So much as has not 
been heretofore re¬ 
pealed. 

Act XXV. of 1861 ... 

For simplifying the procedure of the 
Courts of Criminal Judicature not es¬ 
tablished by Royal Charter. 

Section 937^ 

* * * 

* » 4 * « 



* The entry relating to at. 7 and 8 of the General Clauses Act (1 of t868) has been 
ye^liA by the Ckneral Clauses Act (X. of 1897}. 


Bt.—14. 
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ACT NO, XVIIL OF 189Z- 

THE BANKERS' BOOKS EVIDENCE ACT, 1891. 
Passsd by the Governor-General of India in Council. 
Received the GrG,'s assent on the isi October tSgi. 


An Act to amend the Law of Evidence itnlh respect to Bankerf Books. 


Whereas it is expedient to amend the Law of Kvidenee with respect to Ban¬ 
kers’ Books; Ii IS hereby enacted as tollows:— 


Title, extent} and CDm- 1* i ^J I fiJ*' Wi IHA} be ^ alle^j 1 lie Bankers 

mencement. Books EvideJUT At 1S91/’ 

(5) It extends to the wiiole ol Hniish India; and 
(j) It shall come into force al once. 


Definitions;. 


2 - In [i.ts Act, unlesi, i}?cre is something repug¬ 
nant in Till' r-vib)tLi or LontoxU— 


(/) company*' means a company reiristert'd under any of the enactments 
relating to companies from nmc 10 time in tor hi British Ind.a, ;ir incorporated 
by an Act of Parliament or of the Governor Gotu ral in Council, or by Royal 
Charter or Letters Patent : 


(a )bank ” and “ banker ’’ mean- 

fa) any company carrsir.^ on the busincNS ot bankers; 

\b) any partnership or individual t-’ IBooks die provisions of this Act ’ 

shall liave been cxscmled as heninafler provid'd ; 

(f)* any Post Ofhee Saviiu^^s Bank /jr Mnney-ordcr-Orfice: 

p) *‘banke^^' i>oiiks’ lULJud hd^r'-r^ d ly-iv.oks, cash-hooks, accoiint-books, 
and all other books used in tU': ordinary liusuie-s ol a bank: 

{4) “ legal proceeding ’’ mean^ anv pro* eediii^^ or inquiry m which evidence 
is or may be given, and includes an arbitration . 

(j):‘ the Court '' moans tho p-,Tsnn or piTMins before whom a legal proceod- 
}ng is held or taken: 

{ 6 ) “ Judge ” means a Judge of a Higii Court: 

(7) '* trial ” means any hearing l)eforc the Conn at which evidence is taken; 

and 

{S) “ certified copy " means a crjpy of any entry in the book.s of a bank, to¬ 
gether with a certificate writtou at tht* funt of such copv that u is a true copy of 
such entry; teat suen entry is coiitamod in f>m*of the ordinary bLM)ks of the bank, 
and was made in the usual and orduiarv course of business; and that such book 
is still in the custody of the bank, such vcriificaie being d.ifcd and subscribed by 
the principal accountant or manager of the bank with his name and official title. 


3 . The Local Government may, from time to ttitie, by notification in the of- 
Power to extend proirisions GazeUc cxb'iid the provisions of this Act to the 

ef Act. books of any partnership or individual cariying on 

the business of bankers within the torrit(3ri»'6 under its administration, and keeping 

• Cl. (c) has been added by s. 2 of the Bankers’ Books Evidence Act (I. of iSqiS}* 
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a s?t of not less than tlirde ordinary account-books, namely, a cash^bookf a day- S*- 
book or journal, anl a lud^er, and may, in like manner, rescind any such noti¬ 
fication. 

4. Subject to the provisions of this Act, a certified copy of any entry in a 

Mode of proof of ontries in banker's book siiall, in all legal proceedings, be re¬ 
bankers* books. ceived as prima-fade evidence of the existence of such 

entry, and shall be admitted as evidence of the matters, transactions, and ac¬ 
counts therein recorded in every case where, and to the same extent as, the origi¬ 
nal entry itself is now by law admiSMible, but not furtlier or otherwise, 

5 . No officer of a bank shall, in any proceeding to which the bank is 
Case in which officer iff not a parly, be compellable to produce any banker's 

bank not compellable to pr> book, the contents of wljich cat! be proved under this 
duce books. appear as a witness to prove the matters, 

transactions, and accountii tijere:n record ed, unless by order of the Court or a 
Judige made for special cause. 

0 . (/) On the application of any party to a le^al proceeding, the Court ora 
Inspeuion of hooks by >.r- JudjTr may (wder iliai ^uch party be at liberty to in- 
der 01 Court iir s:;i‘cl :ind take Copies of an} entries in a banker's 

book for any of the purposes of suen proceoJiug, or may order tiie bank to pre¬ 
pare and produce, within a iime lo be specified in tlie order, certified copies of 
all such eninc's, accompanied by a luriner certificate that no otlier entries are to 
be found in the books of liic bank relevant to ilie matters in issue in such pro¬ 
ceeding, and sucli funlier (.eiuficate ihall be ilaled and subscribed in manner 
hereinbefore directed in refer.:iici- Lo certified copies. 

An order undoi liiis (»r the preceding section may be made either with 
or without sumrnoniJig inc ]):u»k, and sh iil be .-Nerved on the bank three clear days 
(exclusive of bank hobdaysi before the same ls lu lie obeyed, unless the Court or 
Judge shall otherwise direu. 

(j) The bank may, at time : .*tore the time limited for obedience to any 
such order as aforesaid, eitiier utTer bj produce dieir books at the trial, or give 
notice of llioir intention to .-ffiow cause against sucli order, and thereupon the same 
shall not be enforced without tuniiur order. 

7 . (/) The costs ot any appliean'ori to the Court or a Judge under or for the 
purposes cf dns Act, and the costs of anything done 
or lo lioiu* under an order cf the Court or a Judge 
made under or for die purposes oi this Act. shall be in the discretion of the Court 
or judge, who may furtlier order ^uch costs or any part thereof to be paid to any 
party by the bank if they have been me erred in consequence of any fault or im¬ 
proper delay on the part of tlie bank. 

(^) Any order made under this section for the payment of costs to or by a 
bank may be enforced as if tlie bank wore a party to the proceeding. 

(j) Any order under tins section awarding costs on application to any 
Court of Civil Judicature designated in tiu* ouier, be executed by such Court as 
if the order were a decree for money pa<.scd by ilscH; 

Provided that nothing intros sub-scciion shall be tonsinied to derogate from 
any power which the Court or Judge making the order may possess for the en¬ 
forcement of its or his directions with respect to the payment of coats. 



ACT NO. I. OF 1893.* 

THE BANKERS’ BOOKS EVIDENCE ACT, 1893. 
Passed by the Governor-Gkkseal of India in Council, 
Miuivid the G.-G,*s assent on the aoth Jammy iSgs. 


An Act to extend the provuiems of the Bankers' Books Evidence Act^ iSgiff to 
the Books of Post Office Savings Banks and M&n^ Order Offices. 

Whereas it is expedient to extend the provisionsiof the Bankers' Books Evi¬ 
dence Act, 1891,1 to the books of the Savings Banks and Money Order Offices 
of the Post Office; It is hereby enacted as follows;— 

Short title and commence* 1 - This Act may be called “The Bankers 

meot. Books Evidence Act, 1893 ;" and 

(a) It shall come into force once. 


Addibon to definitiun of 
bank ” and “ banker in 
aectton 2, sub-section (2), of 
Act XVIll, of 1891. 

[ Vide supra, p. 98.] 


2 . After clause (^) of sub-section (^) of section 
2 of the said Bankers' Books Evidence Act, 1891,! the 
following clause shall be added, namely:— 


* For Statement of Objects and Reasons, see Gazette of India. 1893, Pt. V.. p. 15; 
for Proceedings in Council, see ibid^ Pt. VJ, pp. 12 and 27. 

Act I. of 1893 has been extended to the SanthaJ Parganas.—See Gazette of lodiai 

1895, Pt. L p. 541. 
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INDEX TO THE EVIDENCE ACT. 


A. 

Abbreviations, meaning of, evidence to show, s 98. 

Acceptor of bill estopped from denying drawer’s authority, s. 117. 
may deny drawing, s. 117. 

Accession of Sovereign of United Kingdom judirially noticed, s. 57. 

to office, &c., of Indian public officer, judirially noticed, s. 57. 

Accidental act. s. 15. 

Accomplice, competent witness against person accused, s. 133, 

conviction upon evidence of only, not illegal, s. 133. 

Account books of, entries, in when relevant, s. 34, 

Acknowledgment of receipt, s. 32, para. 2. 

Acquaintance with handwriting, s. 47. 

AcC application of, s. t. 

commencement of, s, 1. 
extent of, s. i> 
short title of, s. 1. 

of ronapirator, how far a relevant fact, s. 10. 

See Rtlewancy of Statement. 

Actionable wrong, conspiracy to commit, s. 10. 

Acts of Parliament, when jodlcially noticed, s. 57. 
how proved, s 78, 

private, copies of, presumption as to genuineness of, s. 81 
repealed, s, 2 and sched* 
statements made in recitals in, s 37 
Adding to termc of written contraict, &c., see Exclusion of Etidence. 

Admiralty jurisdiction, relevancy of certain judgments in, s. 41. 

Admissibility of communications made during marriage, s. 122. 
evidence of affairs of State, s. 123. 

Judge to decide as to, s 136. 

questions tending to corroborate evidence of relevant fact, s, 156. 
document produced by witness, 3. [ 63 . 

Admission defined, s. 17 

by party to proceeding or his agent, s. iB. 

person interested in subject-matter of proceeding, s. 18. 
from whom interest derived by party to suit, s. 18. 

Admission by person whose position or liability must be proved as against party to suit, 
s. 18. 

suitor in representative character, s. j8. 

person expressly referred to for information by party to suit, s. ao. 
proof of, against person making it, and by or on his behalf, s. 21. 
oral, as to contents of documents, when relevant, s. 22. 
in civil cases, when relevant, s. 23. 
not conclusive proof of matter admitted, s. 31. 
may operate as estoppel, a. 31. 
facts admitted need not be proved, s 58. 
of execution by party to attested document, s. 70. 
of evidence, Improper, when no ground for new trial, s. 167. 

Admissions, ss 17-31 

Admitted fact need not be proved, s. $8. 

Affairs of State, admissibility of evidence of. s. 123. 

AfiidiaTitB presented to Court or officer, Act not applicable to, s, i. 

Agent, conduct oft s- 8 - 

statement of, s, 18. 

See Primtiptd ami Agemt, 
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A^nementi oral, evidence of, iaadmissible to vary terms of written contract, &c., a. g$, 
varying terms of document, evidence of contemporaneous, a. 99. 
to produce title-deeds, &c., s. 130. 

Ambiguoos document, exclusion of evidence to explain, 8. 93. 

See Language. 

Annoying questions, Court to forbid, s. 15a. 

Answer oi witness, see IVitness. 
to issue, s. 3, expl. 

Arbitrator, proceedings before Act not applicable to, s. i. 

Army of Her Majesty, see Ariicles of War^ 

Art, opinions of experts on point of, s. 45. 

Articles of War judicially noticed, s. 57. 

Assessors, questions to witness by, s. i 65 . 

Attestation, presumption as to, s, 89. 

Attested document not required by law to be attested, proof of. s. 72. 

required by law to be attested, proof of, ss, 68-71. 

Attesting witness, when execution of document must be proved by, s. 68. 

proof: when he cannot be found, of document executed in the United 
Kingdom, s. 69. 

Attesting witness, proof when he denies or forgets execution, s. 71 
Attorney, see Powers of Attorney. 

communication made to, by or for client, when disclosablc, s. 136. 

waiver of privilege, s. laB. 

certain questions asked by, without reasonble grounds, may be reported to 
High Court, s. 150 
Anthority, see Estoppel. 

B. 


Bad character, relevancy of, in rrimin.il proceedings, s. 54, 

Bailee estopped from denying authority of bailor, s 117. 

may prove right of person to whom be delivers goods, s. 117. 

Bailor, bailee estopped from denying authority of, s. 117, 

Barrister, communication made to, by, or for client, when disclosable, 3. 126, 

when not disclosable, s. 136 . 
waiver of privilege, s. 128. 

certain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 150. 

Bill of exchange, proof of, when drawn in set, s. gi, ill. (c), 

acceptor of, estopped from denying authority of drawer, s. xsy. 
acceptor of may deny drawing, s. 117. 

Birth during valid marriage, when conclusive proof of legitimacy s. 112. 

Blanks in deed, s. 93, ill. (A). 

j “ 

Bona 6des, see Good I*aiih. 

Book of laws, presumption as to genuineness of, a. 84. 

Books^ presumption as to, s. 87. 

Books of account, entries in, when relevant, 5. 34. 

Bribe, credit of witness impeached by showing, s. 155 
British India, Act extends to whole of, s. x. 

laws in force in, judicially noticed, s. 57. 

British territories, judicially noticed, s 57* 

British territory, proof of cession of. s. 113. 

Burden of proof, ss. 101-i 13 . 

de6nition of, s. lOi. 

Barden of proof, as to asserted legal right or liability, s 101. 
in suit or proceeidiog, s. 103 . 
as to particular fact, s. 103. 

of fact necessary to be proved to make other evidence admissible, a. 104> 
tbit case of accused is within ezception.i^ of Indian Penal Code, s. 105 » 
of fact specially within knowledge, 9. 106 

of death of man known to have been alive within thirty years, s. 107. 
that man is alive who has not been heard of for seven years, s. 106. 
as to relationship in case of partners, s. 109. 

1 aodlord and tountt s. 109. 
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Barden of proof as to relationship in case of principal and agent, s. 109. 
as to ownership, s. 110. 

of good faith where one party stands in position of active confidence, 

S. XII. 

Bostness, see Course of Business. 


c. 

Caricature is a 'document/ s. 3. 

Cause of relevant facts or facts in issue, s. 7. 

Certified copies, secondary evidence, 5. 6n> 
of public documents, s. 76. 
presumption as to genuineness of, s. 79. 
proof of public documents, s. 77. 
of foreign judicial records, presumption as to, s. 86. 

Cession of British territory, proof oF, s. 113. 

Character, when relevant, ss. 52-55. 

to prove conduct imputed in civil cases, when relevant, s. 5a. 
relevancy uf good, in criminal proceedings, s. 53> 

^d, in criminal proceedings, s. 54. 
as affecting damages, s. 55. 

witness to, cross-examination and re-examination of, s. 140. 

Charitable foundation, relevancy of opinion as to, s. 49 
Charts, relevancy of statements in, s. 36. 
presumption as to, s. 87. 

Civil procedure law, how it affects proof of facts, s. 5. 

Civil proceedings, parties to suit and husband and wife competent witnesses in, s. lOO, 
Clerk of legal practitioner, communication to, s. 1S7. 

Client, see Attornfy. 

when compellable to disclose confidential communication, s. 129. 
when not compellable to disclose confidential communication, s. tap. 

Collusion in obtaining judgment may be proved, 5. 44. 

Commencement of Act, s. 1. 

Common intention of conspirators, s, 10. 

Communication, see Confidential Communication; Professional Communication, 
duting marriage privileged from disclosure, s. 122 
not generally admissible, s. 122. 
when admissible, s. 122. 

Comparison of signature, writing, or seal with one admitted or proved, s. 73. 

power to compel person to write for, s. 73, 

Competency of witnesses, ss. 118-133 
See Witness. 

" Conclusive proof “ defined, s. 4. 

Conduct, how far relevant, s. 8. 

imputed in civil cases, relevancy of character to prove, s. 52, 

Confession caused by inducement, threat, or promise, when irrelevant, s. 24. 
to police-officer, not provable against accused, s. 25. 
while in custody of police-officer, when provable against accused, s. 26. 

how much may be proved against accused, 
s. 27. 

made after removal of impression caused by inducement, threat, or promise, 
relevant, s. 28. 

of one of two or more accused persons, how far to be considered, s. 30. 
otherwise relevant not to become irrelevant because of promise of secrecy, 
&c., s. 29. 

Confidential communication, when client compellable to disclose, s. 129. 

not compellable to disclose, s. 129. 
Consciousness of a sensation, a fact, s. 3, ill. (<f). 

Consent to production of documents, s. 130. 

Conspirator, statement or act of, how far a relevant fact, s. 10. 

Construction of wills, saving of provisions of Succession Act as to, s. 100. 

Consul, certificate by British, s. 78. 

Contents of documents how proved, s 6t. 

in what cases secondary evidence admissible, s. 65. 
oral admission as to, relevancy of, s. 22. 
oral evidence of, secondary evidence, a« 6^. 
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Contents of documents^ oral evidence of statements by other persons of, when admiemUe 

s. 144 - 

Contract in form of document, evidence of terms of, s. 91. 

exclusion of evidence of oral agreement varying terms off 
8. 9a. 

examination of witness asto, s. 144. 

Contradiction of witness, s 153. 

of proved relevant statement, s. 158. 

Contradictory terms of written contract, &c., s. 92. 

See Bseluxion of Evidence, 

Controversy, statements made before, s. 32, para. 4. 

Conversation, statement forming part of, s. 39. 

Conviction, relevancy of previous, in criminal proceedings, s. 54. 

upon evidence of accomplice only, not illegal, s. 133. 

Copy of document, secondary evidence, b. 63. 

when witness may refresh memory by reference to, s, 159, 
Corroboration of accomplice not required, s, 133. 

of evidence of relevant fact, s, 156. 
of proved relevant statement, s. 158. 

Councils for making Laws and Regulations, procedure of, judicially noticed, s. 57. 
Counsel, see Barrister. 

Counterpart, how far primary evidence, s. 62. 

secondary evidence, s. 63. 

Course of business, existence of, when a relevant fact. s. 16 
statement made in, s. 32 {2) 

procedure of Parliament and Indian Legislative Councils, judicially noticed, 

s* 57. 

Court, Act applies to judicial proceedings in, s 1. 

not applicable to affidavits presented to, s. 1, 
defined, s. 3. 

names of members and officers of, Court to take judicial notice of, s. 57. 
to forbid insulting questions, s 152 
See Judge, 

Court-martial, Act applicable to judicial proceedings before, s. i 
Courts, seals of, of which Court must take judicial notice, s. 57. 

Credit of witness, questions in cross-examination affecting, ss. 146-130. 
how impeached, 5. 155. 
when may be confirmed, s. 158. 

impeached, s 158. 

Criminal proceedings, see Confession. 

statement exposing to, s. 3a, para. 3 
relevancy nf good character in, s. 53. 

bad character in, s. 54. 
previous conviction in, s. 54. 

husband or wife of accused, competent witness in, s. 120. 
Criminating answer, witness not excused from answering on ground of, ss. 139-147. 

document, production of. s. 130. 

Cross-examination of witness, meaning of, s. 137. 

must relate to relevant facts, s. 138. 

not confined to facts upon which ezamlned-in-chief, a. 138. 

on new matter introduced in re-ezamiaation, s. 138. 

producing document, s. 139. 

as to character, s 140. 

previous written statments, s. 145. 

statements when they must be pro¬ 
duced, s. 154. 

leading questions may be asked, s. 143. 
questions to test veracity, ftc., ss. 146-150. 

not to be asked without reasonable grounds, s« 149. 
when Court may report asking of question to High Court, 
«. 150. 

upon answer to Judge's question when permitted, s. 165. 
upon writing with which he refreshes memory, a. 161. 
Ciistoni, relevancy of facts where question is as to existence of, s, 13. 

of opinions as to existence of general, s, 48. 
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D. 

Damages, relevancy of facts in suits for, s. Z9. 

of character as affecting, s. 55. 

Dead person, statement of, see Relevancy of Facts. 

Drath, statement relating to cause of, s. 32, para. i. 

exposing to suit for damages, s. 32, para. 3. 
of man known to have been alive within thirty years, burden of proving, s. 107. 
who has not been heard of for seven years, burden of proving, i« 108. 
Dediioo, reversal of, see Reversal of Decision ; Reports of Decisions. 

Decree, see Judgments. 

Deeds of witness not a party, production of title, s. 130. 

Defective document, exclusion of evidence to explain, s. 93. 

Defiaitions, s. 3. 

Delay, s. 3a. 

Diplomatic agent, certificate by, s. 78. 

Disease of body or mind, person affected with, when incompetent as witness, s. 118. 

' Disproved,' when a fact is, s. 3. 

Divisions of time when judicially noticed, s. 57. 

Document, see Evidence ; Presumption ; Production of Document^ 
defined, s. 3. 

used in commerce, s. 32, para. 2 , 
contents of, bow proved, s. 61. 
private, s. 75. 

presumptions as to, ss. 79-90. 
product by witness, translation of, s. i6a. 

when Court may inspect, s. 162. 

referring to matters of State, s. 162. 
on notice, party producing, entitled to have it in evidence, s. 163. 
production of, which another person, having possession, could refuse to pro¬ 
duce, s. 131. 
by witness, s. 162. 
refused, s. 164. 

power of Judge to order, s. 165. 

used by witness to refresh memorv, production of, to adverse party, s. 161. 
Documentary evidence, ss. 61-90. 

defined, s. 3. 

exclusion of oral by, ss. 9i-]oo« 

Documents, public, ss. 74-78. 

Dumb-witness, mode of giving evidence by, s. 119. 

Dying declaration, proof of, s. 104, ill. a. 

E. 

Effect of relevant facts in issue, s. 7. 

Enactments repealed, s. 2. 

Entry in books of account, when relevant, s. 32, para 2, s. 34. 

public record, &c., made in performance of duty, relevancy of, s. 35. 

Estoppel, admission may operate as. s. 31. 
defined, s. 1x5. 

of acceptor of bill of exchange from denying authority of drawer, s. 117. 
bailee or licensee from denying authority of bailor or licensor, s. 117. 
licensee or person in possession of immoveable property from denying licensor’s 
title to possession, s. 116. 
of tenant from denying landlord's title, s. 116. 

Evidence, rules of, repealed, s. 2. 
defined, s. 3. 

of facts in issue and relevant facts, s. 5. 

admissible as to application of language, to one of two sets of facts, to neither 

of which the whole correctly ap¬ 
plies, s. 97, 

which can apply to one only of sev¬ 
eral persons or things, s. 96. 

as to use of language unmeaning in reference to existing facts, s. 95. 
as to written document of contents, s. 144. 
to show meaning of illegible characters, &c., s. 98. 
wb*n statement forms part of conversation, book, s* 39. 

Ev. 15. 
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Evideiice, documeotary, ss. 6i-go. 

exclusioo of oral by docume&taryp ss. 91-100. 

inadmissible as to meaning of language when document applies accurately to 
existing facts, s. 94. 

of affairs of Statep admissibility of, s. 123. 
of attorney, barrister, &c.p ss. 126, laS 

of contemporaneous agreement varying terms of documenti who may give, s. 99. 
by dumb witness, mode of giving, s. 119. 

of fact when not admissible under Civil Procedure law, s. $j expl. 
of husband or wife, ss. 120-122. 

of oral agreement varying terms of rontract, &c., exclusion of, s. 92. 

of parties to suits, s. lao. 

of judge or magistrate, s. xai. 

of public officer, s. 124. 

of magistrate or police-officer, 1, 125 

of interpreter, ss. 127-128. 

of terms of contract, &c., in form of document, s. 91. 

of witness, when relevant for proving, in subsequent proceeding, truth of facts 
stated, s. 33. 
oral, ss. 59, 60. 

must be direct, s. 60. 
proof of facts by, s. 59. 
primary, s. 62. 
secondary, ss 63, 65, 66. 

to explain ambiguous or defective document, exclusion of, s 93. 
judge to decide admissibility of, h. 136. 

what matters cna) be proved when relevant statement proved under s. 3a or 33, 
9. 158. 

improper admission of, when no ground for new trial, s. 167. 
rejection of, when no ground for new trial, s, 167. 

Examination, see Evidence, 

of witness as to written document or contents, 3. 144. 
of witnesses, see ^Vitness. 

Examioation-in-chief of witness, meaning of, s. 137. 

mast relate to relevant facta, a. 138. 
leading question, when may be asked, b. 142. 

not be asked, a 142, 

when rross-examinaticn question may be asked in, 8. 154> 
Emaminations of witness, order of. s. 138 

Exclnsion of evidence to explain ambigiious or defective document, s. 93. 

as to meaning of language when document applits accurately to 
existing facts, s. 94. 

of oral agreement varying terms of written contract, &c., S. 92. 
to contradict answer to quesii n testing veracity, s. x53' 
of oral by documentary evidence ss. gi 100. 

Execution, admission of, by a party to attested do 'ument, s. 70. 

of document, proof uf when attesting witness cannot be found, or 
execution in the United Kingdom, s. 69. 
of document, proof of, when attesting witness denies execution, s. 7^- 
when attesting witness must prove, s. 68. 
presumption as to, s. 69. 

Executive, acts of, how proved, s, 78. 

Existence of facts, evidence of, s. 5. 

of Foreign State, &c., when judicially noticed, s. 57. 

Expense, s. 32. 

Experiments, accounts of, s. 51. 

Expert, definition of, s. 45. 

relevancy of opinion of, on foreign law. &c., a 45. 

of farts bearing upon opinion of, s. 46. 
opinion of, expressed in treatise, when proved by production, s. 60. 
may refresh memory by reference to profeS'ciunal treatises, s. 159# 

Bsplaaation of fact in issue fact necessary for. s 9. 

'of ambiguous document, exclusion of evidence in, s* 93* 

T(of fact in issue or relevant fact, see Relevatuy of Facts, 

SHMitlof Act, a. I. 
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Wf 


F. 

Pact, see ^e^umption. 

admitted, need not be proved, s. 58« 
defined, s. 3, 

evidence of, when not admissible under Civil Procedure law, s* 5. 
in issne, see Relevancy of Facts. 

evidence of, may be given in suit or proceeding, s. 5, 

Facts in issue defined, s. 3. 

evidence of relevant, when admissible, s. 5, 
connected with facts in issue, s. 6. 
relevancy of, ss. 5-16. 

forming part of same transaction, a 6. 

which are the occasion, cause, or effect of relevant facts or facta io 
issue, s. 7. 

necessary to explain or introduce a fact in issue or relevant Cacti 
s. 9. 

not otherwise relevant; when they become relevant, s. 11. 

in suits for damages, s. I2. 

where right or custom in question, s 13, 

showing existence of state of mind, body, or bodily feeling, s. r4. 
bearing on question whether act was accidental or intentional, s. 15. 
when course of business concerned, s. 16. 
bearing on opinions of experts, s. 46. 
not requiring proof, as. 56-5S. 
judicially noticed, s, 56* 
proof of, by oral evidence, s. 59. 

Past, public, when judicially noticed s. 57. 

Festivals, public, when judicially noticed, s 57* 

Flag, national, of Foreign S^aie, &c , wht^n judicially noticed, s. 57. 

Foreign expressions, evidence admisiiible to show meaning of, s 98. 

judicial records, presumption to Certified copies of, s. 86* 
law, opinions of experts on re'evancy of 3 45. 

Forfeiture, witness not excused tro n answering on ground of exposure to, ss. 132, 146, 147. 
Fraud In obtaining judgment may t>e proved, s. 44. 

^Fraudulently acting, a fact, s. 3, ill d. 

Functions of Indian public officers when judicially noticed, 57. 


G* 

Gazette, statement made in, s. 37. 

presumption as to genuineness ol, 5. 81. 

Gaaeite of India, notice in, of cession of British territory, proof of, s. 113. 

General Clauses Act, 1868, ss. 7 and 8 repealed, s. 3 and sched. 

Genera! custom or right defined, s. 48. 

Genuineness of documents, &c., see Presumption. 

Geographical divisions of the world when Court must take judicial notice of, s. 57 * 

Good character, relevancy of, in criminal proceedings , s. 53. 
faith, acting in, is a fact, s 3, ill. d. 

facts showing existence of, s. 14. 

burden of proof where one party stands in position of active confidence, a* II f« 
Good will, facts showing existence r>f. s. 14. 

Government, see Nottficaiiens of Governments 

Gazette of Local Guvernment, &c., presumption as to genuineness of| s. 8l« 
Grant, evidence of terms of, when in form of documents, s. 91* 
examination of witness as to its being in writing, s. 144. 

exclusion of evidence of oral agreement varying terms of, when in form of doeu* 
ment, s. 9a* 

Grounds of opinion, see Opinion. 

H. 


Handwriting, identity of, relevancy of opinions of experts on, s. 45. 
proof of, when necessary, s. 67. 
relevancy of opinions as to, s. 47. 

High Court, certain questions asked by attorney, &c., without reasonablo grounds may be 
reported to» s, i5o> 
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Hig^hly improbable, 5.11 (^). 
probable, s. 11 

Holidays, public, when judicially noticed, 9 . 57- 

Hostilities betweea British Crown and other States, .See., commencemoDt, &c., ofj judicUl* 
\y noticed, s. 57. 

Husband of accused in criminal proceedings coinpetent witness, s. iao< 
of party to civil suit, competent witnes'«, s. 130 . 

L 

Identity of thing or person whose identity is relevant, lacts* establishing, s. 9. 
of handwriting, relevancy of opinions of experts on, s. 45. 
of witness, questions in cross-examination to discover, ss. 146-150. 

not to be asked without reasonable 
* grounds, s» 149. 

when Court may report asking of quea- 
tion to High Court, s. 150. 

Illegible character^, evidence admissible to show meaning of, s. 98. 

Jli-will, facts showing existence of, s. 14. 

Impeaching credit of witness, ss. 155, 158. 

Incapacity to give evidence, ■(. 53. 

Incompetence ot Court to deliver judgment may ne proved, ^.' 44 - 
I nconsistency with facts in issue or relrvam Ucl^, s 11. 

Indecent questions, when Court may forbid, 3. 151. 

not forbid, b. 151. 

India, Act extends to whole uf British s, 1. 

Indian Councils Art. 1861, repeal of rules, . having forre of iaw under », 35, s. 3 . 

course of proi eedmg nt Coun< ils under, judicially noticed, s. 57< 
Indian Penal Coae, burden at proot that tasc ot accused is within exceptions ot, s. lOg* 
otfencs under, s, i6ti 

Indian public ofhLcrs, wnen Court must t4ke j.idtci4l notice at accession to ofHea, di€.iof, 

57 - 

Indian Succession Act, provisioni of, .is to 'i,fn-iLriji'tion of wilis not aOected. s. 91, 
wills under, how provable, s 91 
Inducement, I’onfe-^sion cau'^ed by, s 24 

Inference suggested by fart in i^sue or rtrlevant ta.'' urts supporting or rebutting, a« ^ 
from rctusai of witnes;. in l ross*ex4mm.ition to answer question at to VoracMy, 

&c,, s. 148 

Information as to commis^sion ot offence magisir^tr aud pollce-ofncer not compellable to 
disclose source of. s. 135 
Inscription is a ' document,' 3. 

Insolvency-jurisdiction lelevum v 01 'udgnicnta in s, 41 
Inspection by Court, production ut document for, j. 3 

of document produced by witncs>, s. 162. 

Insulting questions Court to forbid, &. 152. 

Intention, having an, is a fact, s. 3, ill. d. 

facts showing, s. 14 
Intentional act, s. 15, 

Interest, statement against, s. 33, para, 3. 

Interpretation-clause, .s. 3 
Interpreter, see TraHilaior. 

communication made to when dis< f }sahie, 1. ijy. 

not discltisablc, s. 127 
, . waiver of privilege, s. 128. 

Introduction of fact in issue or relevant fact s 9. 


lournals, presumption as to, 5. 81. 

judge when compdUule li .inswer qurrstiun as to ‘'onduct or j idirul knowledget •• tti, 
may e examined a^ to other mutters which occurred in his presence, s* Sdlf 
translation ol do(,umrnt produced by witness, s. l6a. 
must decide tipora proved relevant faets, 
power of, to compel person to write for comp^ison, s. 73. 
to decide as to relevancy of facts, a. 136. 
to inspect document produced by witness* s. i6a. 
o examine witness, and order production of docaAOntf «. lfs» 
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Jttdfmaati fraud» or collusion in obtaining, or incorapetency of Court, may be p rtff d> 

8 . 44 * 

Judgments, Sec., of Courts of justice, when relevant, ss. 40-44. 

wben relevant to bar second suit or trial, s. 40. 
in probate Sec., jurisdiction, of what conclusive proof, s, 41. 
relevancy of, s. 41. 

in other than probate, &c., jurisdiction, relevancy, and effect ofj s. 43. 

* other than above, when relevant, s. 43. 

must be based upon proved relevant facts, s. 165. 
ludicial notice, facts of which Court must take, s 57. 

takes, not necessary to prove, s. 56. 
proceedings before Courts and Courts-martial, Act applicable to, s. i. 

Jur/i questions to witness by, s. 166. 


K 

Knowledge, facts showing eaisience of, s. 14. 

L. 

Landlord and tenant, burden of proof as to reUtionbihip m caisu of, s, 109. 

estoppel of tenant from denying title of, 116. 

Language, see iwdrnce 

when document applies accurately to existing facts, evidence inadmissiblu as 
to meaning of, s. 94. 

which can apply to one only of several persons or things, evidence admissible 
as to application of, s. 96. 

unmeaning in reference to existing factu, evidence admissible as to use of, s* 
95 

admissibility of evidence as to application of, to one of two sets of facts to 
neither of which whole correctly applies, s. 97. 

Law-book, see /.aw 0/ Country, 

Law of Country, relevancy of siateiiienc oi, contained m Law-book, s. 38. 

Law^, sec Bocm 4/ Lams. 

in force in British India, judicially noticed, s. 57. 
repealed, s. 3. 

Leading question, meaning of, s. 141 

in examination in-chtef and re-examination, when may be asked, %. 14a, 

not be asked* s. 

14a* 

may be asked in cross-examination, s 143. 

Legislative Councils, sec ConneUs, 

Legislatuies. proceedings of, how pruved, s ;-S, lU. j, 4, 

Legitimacy, when birth during valid marriage, conclusive proof of. s. ci2. 

Letters, contract contained in, a 91, ill, a. 

Lieuusee, estoppel of. from denying authority of licensor, s, 117. 

of person in possession of immoveable property, estoppel of, from deoytag 
hoensot's possession, s. 116. 

Licensor, licensee estopped from denying authority uf. t*. 117 
Lithographed documents, how far primary evidence, a. 6a. 
words arc a ‘ document,' s. 3. 

Local expressions, evidence admissible to .ihow meaning of, s- 98. 
extent of Act. s. 1. 

Lamdam Crsa^iU, presumption as to genuineness of, Si. 

Loss cd document, s. 66, cl 5. 

Lost document, proof of contents of, s. 104, ill. 6. 

Lnaatic when incompetent as witness, s. 118. 

M- 

Magistrate, questions as to conduct or knowledge, not generally compellsble to answer, 

s. tai. 

when compellable to answer, s. I8i« 

may be examined as to other matters which occurred in Ids presence, s. iai« 
iHit compellable fo disclose whence information obtained as to oomiaiasioa 
oi offence, s. las- 
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Maps ars * docameots,' s. 3. 

relevancy ot statements in, s. 36. 
presumpUon as 10, ss. 83>87. 

Marriage, birth daring valid, when conclusive proot of legitimacy, s. ixa. 
communicatians during, privilcgtJ from disclosure, s. isa. 

not generally admissible, s. laa. 
when admissible, s. 122. 

Matrimonial jurisdiction, relevancy of judgments in, a. 41. 

Matters of state, document produced by witness referring to, s, 162. 

“ May presume,” defined, s. 4. 

Meaning of words or terms, relevancy of opinions as to, s. 49. 
Memorandum of evidence, presumption as to, s. 80. 

Mental condition included in " iact.” s, 3. 

Mind, state of, see Relevancy of Facts, 

Mortgagee, production of in engage-instrument by, s. 130- 
Motive for fact in issue or relevant fart, s. 8. 

Municipal body in British India, proof of proceedings of, s< 7b. 


N. 

Names of Indian puuiic otfi'^ers, wnf^n Court must take judicial notice of, s. 57. 

National flag of foreign bcate iV>' , wnen Court must take judicial notice of, s. 57. 

Native states, proof of cession to. i. 113- 
Navy of Her Majesty, see Articles of War. 

Negligence, facts showing ezi',t«nce of. 14. 

New matter introduced in re>exami nation, s 138 

cross-examination upon, s. 138. 

Newspapers, presumption as to genuineness of, s. 81. 

New trial, improper admission or rejection ot evidence, when no ground for, s. 167, 
Non-existence of facts, cvidefice wt, s 5 
Notary public, seal of, judicially njiiced, >.57. 

Notice to produce, rules as to s 66. 

See PresumptioK, 

document produced under, party producing, eotitied to have it in 
cvidi^ncc *» 163. 

if produrtion retusrJ. when party refusing can afterwards give docu* 
ment in evidence, s, 164. 

Notification in GautUt of India ot cession cf British territory, s. 133. 

Notifications, statement of lacc in Government, s- 37. 

of Government, how proved, 5. 78. 

Not proved,” when a fact is said to be, s. 3 
Numb« of witnesses, s. 134 

o. 


Obsolete expressions, evidence adaiis.sible to show meaning of, s. 98. 

Occasion of relevant facts or facts in issue, s. 7. 

Offence, conspiracy to commit, s. 10. 

source of information as tu commission ot, magistrate and police-officer not 
compellabie to disclose ik. 125 
Offensive questions, Court to foe bid needifssly, s, 152. 

Officer, affidavits, presented to, Act not applicable to, s, r. 

Official character, presumption as to, s. 79. 

Official communications, when public officer not compellable to disclose, s. 124. 

Old age, person of extreme, when incompetent as witness, s. 118 
Onus, see Burden of Proof. 

Opinion, holding a certain, ih a fact, a. 3, ill. ti 
on foreign law, itc., rolevanry of, s, 45. 
relevancy of facts bearing upon, s. 46. 
of third person, when relevant, Si. 45-51 
as to handwriting, relevancy of. s. 47. 

as to existence of general custom or right, relevancy of, s. 48. 

to and tenets meaning of terms, fitc., relevancy of, s. 40. 

as to relationship, relevancy of, s. 50 ^ 

"telex'” di"<.5:“‘r '>>’ >• «»• 
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OppoKtttttity for occurrence or trnnioction of relevant facta or facts in Issoo, t. 7« 

Otw odniitfon a» to contents of document, relevancy of, s. 92 . 

afroement^ evidence of, not admissible to vary terms of written contracti i. gi2» 
avideoce, ss« 59, 60* 

defined, s. 3. 
must be direct, s. (So. 

of contents of document, secondary evidence, s.63. 
of dumb witness, s. 119. 

exclusion of, by documentary evidence, s. 91-100. 

of statements by other persons of conienis of documents when admiolUe, 
s. 144. 

proof of facts by, s. 59. 

Order, see yudgmtnis, 

of production of witnesses, s. 135. 
of examinations of witnesses, s. 13S. 

Orders of Governfnent, Stc., how proved, s. 78 
Oweership, burden of proof as to, a. 110. 

P. 

Pariiament, course of proceeding; of, judicially noticed, s. 57 
Parol, see Oral Evidrnce, 

PartUe, power of judge to examine, s. 165. 

to civil suit, competent witnesses s. 120. 

Partners, burden of proof as to relationship in rase of. s icp 
Payment, oral eviden''^ of. s. rl. t. 

Pedigree, statement in family, s, 33, para 6 

Penalty, exposure to, wilnc^^ nut excused from .msw^’iifig on ground of, ss. 132, 146, 147. 
Photographed words are * documents,' > 3. 

document, how far primary evidence s. 62 

secondary evidence of original, 9. 6j. it!, a. 

Place at which any fact in issue or relevant fact happened, facta fixing. «. 9. 

Plana are ' documents,' s. ,v 

relevancy of statements in, s 
presumption as to a, 83 

certain queniions asked by. without reasonable grounds, may be reported to 
High Court, ^ 150 

communication made to. by or for client, when disrlosable, s, ia6. 

not disciosable, s. 136. 
waiver of privilege, s. 138 . 

Pledgee, production of document by, s. 130. 

PoUce-oiTicer. confession to, not provable ag.iln'-t arcused. s. 25. 

while in custody of, wh^n provable against accused, a. 36 . 

hitw much provable against accused, s. 37. 
not coniptdlable to disclose whence information obtained, 125. 

Portrait, statement made on family, s. 32 psra, 6. 

Position in life of witness, que^iions in crO'^s-r xanni' atinn to discover, ss. 146- 150- 

nut to be j‘«ked without reasonable grounds, s. 

14 Q. 

when Court may report asking of question to High Court, s. I50< 

Power of Judge, see 

Powert'Of-attornev.. presumption as to. s. 85. 

Preparation for fart in issue or relevant (act, h. S. 

Presumption, see Drath. 

as to document produced as record of evidence, s. 80. 
certified copies of foreign judicial records, s. 86. 
books, maps, and charts, h 17. 

execution, &C., of document not produced after notice, s. 89. 
documents thirty years old. s 90. 
existence of probable facts 5. 1 f 4 > 

genuineness of book of laws and reports of decisions, s. 84. 
certified copie*, & *., s« 79» 

document admissible in England or Iroland witboat 
proof of se^l or signature, s. 82. 
gaxettes, newspapers, copies of privstie Acta of Parlia- 
ment, and other documenU, 9. 61. 
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PresomptioD, as to maps and plans, a. 83. 

powera-of-attorney, s. 85. 
telegraph messages, s. w* 

Presumptions as to documents, ss, 79-90. 

Previous conviction, see Conviction. 

Primary evidence, how far counterpart is, s. 62. 

printed document, &c., is, s. 62. 
meaning of, s. 62. 
proof of document by, s. 64. 

Priocipat aad agent, burden of proof as to relationship in case of, s. 109. 

Printed document, how far primary evidence, s. 62. 

words are * documents,’ s. 3. 

Private Act, presumption as to copy of, s. 81. 
documents, s. 75. 

Privilege of communications during marriage, s. I22. 

of professional communications not waived by party giving evidence, s. ia& 

how far waived when attorney, examined 
by party, s. 128. 

See Attorney ; Barrister ; Marriage^ 

Privy Council, proclamations, &c., of, how proved, a, 78. 

Probate Jurisdiction, judgment in, s. 41. 

Probate, proof of wills by, s. 91. 

Proceedings before arbitrator. Act not applicable to. s, 1. 

parties to suits and husband and wife competent witnesses in civil, s. tao. 
husband or wife of accused competent witness tn criminal, a. I 30 . 
before Courts and Courts-martial, Act applicable to judicial, s. l. 
evidence of what facts admissible in, s. 5. 

See Criminal Froceedingi 
Proclamations how proved, s. 78. 

Production of document by witness, s. 162. 

on notice' party producing entitled to have it in evideoce, a. 
163. 

if refused, in what cases party refusing can afterwards 
give it in evidence, s. 164 

person summoned does not become witness by, s. 139. 
po^er of Judg»‘ to order, 165. 

which another pcrion, having possession, could refuse to pro* 
duce, s 131. 

of title-deeds of witness not a party, s, 130 

of writing used by witness to refresh memory, adverse party aatitlod tOf 
s. 161. 

Professional adviser, see Attorney ; Barrister. 

communication, when dtsclosable, s. ia6, 

not disclosable. s« 126. 


waiver of privilege ns to, s. 128. 
duty, entry made in discharge of, s. 3a. para. 2. 
treatise, expert may refresh hit memory by reference to. s, 159. 

Proof, burden of, see Burden of Proof. 
admission not conclusive, s. 31. 
facts not requiring, ss. 56, 58. 

judgments in probate, jurisdiction of what conclusive, s. 41. 
of admission against person making it and by or on his behalf, s* as. 
of admitted fact, not necessary, s. 58. 

of attested document not required by law to be attested, s* 72. 

of certain public and ofTicial documents, s. 78. 

of cession of British territory, s. 113. 

of contents of documents, s.6i. 

of documents by primary evidence, s. 64. 

of execution of document required by law to be attested, s. 68. 

when attestiDg witness cannot be feand« ornate* 
cotton in tbo United 


of facts by oral evidence, s. 59. 

of handwriting and signature when necessary, s. 67, 


Kiogdom* a. 6 g, 
denies executioo» a. 71* 
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PinmI of public document by production of certified copy, s. 77, 
wlllt nitder lodUn Succession Act, s. 91. 

legitimacy, in what cases birth during valid marriage conclusive, s. IIO. 
fact: no particular number of witnesses necessary, s. 134. 

* Proper custody * defined, s. 90. 

Pioleat of captain when relevant, s. 32, ill, A. 

* Proved,* when a fact is, s. 3, 

Provincial expressions, evidence admissible to show meaning of, s.gS. 

Public boob, register, or record, entry in, s. 3^* 

documents, s. 74 

certified copies of, s. 76. 

proof of, by production of certified copies, s. 77. 
certain, s. 78^ 

festivals, &c., when Couit must take judicial notice of, s. 57, 
officer, proof of appointment of, s. 91 

when not cotnpeltable to disclose official communications, s. 124. 
officers^ Indian, accea^ion to office, of, when Court must take judicial notice 
of, 57 - 

record, &c , relevancy of entry in. made in performance of duty, s. 35. 
right, statement to, s. 3a, para. 4. 


Q 

Question asked withor vtiaSic ro.'iy jc 

See (Juej:tian : .^V/rvaKcy 

Witnc.n, v'^f 


I,-parted to High Court, s< 150. 
Fict'; Ver'acity of Witness ; 


R. 


Rape, wnpeft' hing err’d;', -jt prosucutrix for, s. t55f ^1- ^ 

Rashness, (acts showini,' ex.‘.tenet: uf, s. 14 
Recitals in Acts or notift'-att.Tos, s 37 

Record Ot evidcnct;, pr> ^UMiption as 1.1 dii-^aments purporun^ tj be. " So 
Re^examtnaMori of jnc.ining of s 137. 

on new n,alter introduced by permiSMon of Court, s. 138. 
to what directed, a 138 
to character, s. 140. 

leading cpuestion when may be asked in, s. 142. 

not be asked in, 3. 143. 

Reference, books of, s. 57 

Refreshing memory by reference to writing, when made by witness, s. 159 

other person, a, 159. 
witness may refer to copy, s. 159. 
expert by reference to professional treatise, s. 159. 

Regulations of Government, how proved, s. 78. 
repealtd, s 2. 

Re tection of evidence, improper when no ground for new trial, s. 167. 

Reiation of parties transartmg fact m i^Mic or ndevant fact, facts showing, s, 9. 
Relationship, relevancy of upininns as to. s. 32, para-^. 5, 6, a. 50. 

burden of proof as fo, 3 10^ 

Relevancy of adnussion in cx\il casev n. 23. 

bad chara»tiT tn rnmmal prorcrdings. s. 54. 
charai'ier as affecting d-unagei,, s. 55- 

to prove conduct imputed, in civil cases, s. 52 
conduct, s 8, 

confosioii made after removal of impression caused by .ndacerne at, threat, 
or promt28 

entry in public record &c , made in performance of duty, 5. 3$. 
facts, ss 

forming part of sanne transaction, s. 6. 

which are the occasion, &c, of relevant fnicts Or facts in Issuft, s. 7. 
necessarv to explain or introduce a fact In issue or rnlttvuR fact« a. 9 
in suits for damages, s. 12. 
where right or custom, in question, s. 13 

showing rxistence of sfate of mindi body, or bodily fiaeliB|[, c 14. 
bearing 00 qaestitm whether act was accidental or inteotioittl, a. 15. 
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Relevancy of facts« bearing on opinions of experts, s. 46, 

Judge to decide as to, s. 136. 
good character in criminal proco^ings, s. 53. 
grounds of opinion, s. 51. 

judgments, &c., to bar second i^uit or triai, s. 40* 
in probate, &c., jurisdiction, s* 41- 
of what conclusive proof, s. 41. 
in other than probate, &r,, jurisdiction, s. 49. 
other than above, %. 43. 

opinions as to existence oi general custom or right, s. 48, 
handwriting, s. 47. 
relationship s 
usages, tenets, &c.. s. 49 

oral admission to contents of document, s. 29 
previous convirtioa in •'rimin.il proceedings, s. 54. 
statement to tact of public nature contained in certain 
Acts or notifications, s. 37. 
in map**, charts, and pians, s 36, 
of l.iw of country contained in law-book, a. 38, 
or act of conspirator, s, to. 
statements, s 8. 

* Relevant/ definition of, s. 3. 

Relevant tect, existence of rour:>e of business when a >. 16 
facta, see Rilevaticy of Facts. 

examination-m chief and eras 4 -ex.imination of witness must relate to, 
s. 138 

proved, fudge must decide upon, s. 165. 
when evidence of, admisMble, s 5 

facts not otherwise relevant, become, s. li. 
written or verbal statement uf, by person dead, or who cannot be found, 
&c., when relevant, s 39. 

Religious foundation, relevancy of opinion to constitution of, s. 49. 

Repeal of rules and laws, s 3. 

Reports of derision**, relevancv of, s 38 

presumption as to genuineness of s. 84 
Reputation, s, 3, ill. r. 

Judicata^ 5. 40. 

Reversal of decision, improper .ithmisSLOn or rj*it-''tion 01 r*vid''nce when no ground for^ 
s. 167. 

Right, relevancy of fads a*i to existence of, s 13, 

of opinions as to existt'nce of general s 48. 

Rule of the road, Court must take judicial notice of s ^7 
Rules of evidence repealed, s. 2. 


Scandalous questions, when Court may forbid, s, 151, 

^ not forbid, s. 151 

Science, opinions of expert.s on point of, s 45, 

Seal, comparison of, with admitted or proved seat, s». 73. 

presumption as to genuineness of, s. 82. 

Seals of Courts, &c.: of what seals Court must take judicial notice, a. 57- 
^cond suit or triaL relevancy of judgments, &c., tu bar. s. 40 
Secondary evidence, after notice to produce, s. 66. 

certified copies, s, 63. 
other copies, s. 63. 
how far counterpart is, s. 63 
meaning of, s. 63. 

when admissible of existence, condition, or contents of doCufOtilL 

0 - , , *’^S' 

oenes of similar occurrences, s. 15. 

Servant pa^rs. statement contained in document forming part of. t- 

servant of legal practitioner, communications to. s. 197 
o. .. Aitorttoy; BarrtMter, 

nakmg credit ol wih>e*», qaestioni in crwe eMrolnetion for, M. 106.150. 
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fibiklag oradlt of witness, not to be asked without reasonable grounds, s. 149* 

when Court may report asking of question to High Court, 
n. 150. 

* Shall presume * de6ned, s. 4, 

Short ntle, s. 1. 

S%n manual of British Sovereign, judicially noticed, s. 57. 

Signature, comparison of, with admitted or proved signature, s« 73. 
proof of. when necessary, s. 67. 
presumption as to genuineness of, s. 8a. 
of Indian public officers, when judicially noticedi s. 57. 
wtgns, evidence of dumb witnesses by, s. 119. 

Sovereign, existence, of foreign, when judicially noticed, s. 57. 

Stamp, presumption as to genuinenesss of, a. 8a, 

that document bore proper, s. 89. 

State, admissibility of evidence as to affairs of, s. 163. 

existence. &c,, of foreign, when Court must take )udi;:ial notice of, s. 57. 

State, matters of document produced by witness referring 10, s. 162. 

State of mind, body, or bodily feeling, see Relevancy 0/ Facts. 

things under which relevant fact or factb in issue happened, s. 7. 

Statement by witness is ' evidence3 3. 

as to fact of public nature contained in ceitain Acts or notifications, relevancy, 
of, s 37. 

forming part of conversation, do'* iment, book, or ivories of letters or oapera 
what evidence admissible, s. 39. 
of conspirator, how far a relevant fact s. 10. 
of law of country contained in law-book, relevancy of, 5. 38. 

Statements, see Admissiun 

by persons who cannot be called Xm witnesses, s?. 32. 33. 
in maps, charts, and plans, relevant, a. 36. 
made under special circumstances, ss. 34-38. 
relevancy of, s. 8. 

written or verbal, of relevant facts, by person dead, or who cannot be found, 
when relevant, s. 32. 

when relating to cause of death, s, 33 (/), 

made in ordinary course of business, s. 3a {3) 
against interest of maker s. 33 (3). 
giving opinion as topublic right or custons, Or matter 
of public or general interest, s. 33 (4). 
relating to existence of relationship, s. 32 (5). 

and made ia will, 
deed, pedigrae, or 
On tomoatonav 
9. 3a (tf), 

made in document relating to transaction by which 
right or custom created, &c., s. 3a (7). 
by several persons, and expresses feeling, 
relevant to matter in question, s. 32 

Statutes repealed, s. 2 and ached. 

Subtracting from terms of written contract, A:c,, see SMcJusion Rvidence. 

Salt, aee 

of what facts evidence admissible in, s. 5. 
for damages, relevancy of facts in, s. is. 


T. 

Technical expression, meaning of, evidence admissible to show* s. 98. 
Telegraph messages, presumption as to, s. 88. 

Tenant, see Landlord and Tenant, 

estoppel of. from denying landlord’s title, s. 116. 

Tender years, person of. when incompetent as witness, s. tx8, 

Tenets of body of men or family, relevancy of opinions as to, S< 49 * 

Terms, relevancy of opinions a& tn meaning of, s. 49. 

Territory, proof of cession of British, s, iij* 

Threat, coirfesston caused by, s. 24. 

Time at which any fact In issue or relevant fact happened, facts fiziag, s. 9. 
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Title o< Act, short, s. i. 

forels:n State, &c., when judicially noticed, s. 57. 
landlord, estoppel of tenant from denying, s. 116. 

Title-deeds of witness not a party, production of. a. 130. 

Titles of Indian public officers, when judicially noticed, s. 57 
Tombstone, statement as to relationship made on, s. 32, para. 6. 

Transaction, facts forming parts of same, s. 6. 

See Relevancy of Facts, 

Translation of document produced by witness, s. 162 
Translator, see Interpreter,, 

divulging ^^ontents of document directed lobe kept secret, s 163. 

Treatises, see Expert; Proftssional Treatise, 

Trial (new), see A’fw Trial; Judgments. 

Tribunals, Acts of, s. 74. 

u. 

United Kingdom, proof of document lequired by Uw be attested when executed In, and 
attesting witness cannot be found, s 6q. 

Usages of body of men or family, relevancy of opin'u<n-> as to, s, 49. 


V. 

Vakil certain questions asked by, without reav.on<ib!i’ ^[rounds, may be reported to High 
Court, s. 150. 

communication made to, by or for rliunt, when disci sable, s. 126. 

not dtstrlosablf*, s laO. 
waiv^'r of privilege, s ia8 

Varying terms of document who m^y■ give evidenc u’ cont<^mi>oraneous agreement, s. 99. 
written contract, , see fCxclusinn o*'StiJ^nre 

evidence inadmissible of oral agreement, s, 99 
Veracity oi witness, questions in cros-cx'^minntion to test s^ 146-150- 

not to be asked Without reasonable grounds, a, 149. 
when Court may report asking of questions to High Court, 
s. ISO. 


w. 

Warning witness that he need net answer certain questions,s. 148. 

Wife of accused, in criminal proceeding, competent witness, s. I30 
parly to civil suit, cumpetent witnt-^s, ^ 120. 

Wills, statements as to relatio^'iship mad*' in, s ^2, para. 6 . 

custom made in. s 32. para. 7. 

provisions of Indian Surct-ssinn Act ast.-j construction of, not affected, S- lOO. 
under Indvin Succession Act how provable, s. 91. 

WltnesSi accomplice compcten\ against accused person, s. 133. 

husband or wile of arnised, competent, in criminal proceedings, s. X 90 . 
attesting proof when he cannot be found, or document executed in the United 
Kingdom *?. 69. 

when execution of document must be proved by. s 68 
judge a^, s> 121. 
magistrate as, s t2r. 
pleader as, s. 126 

pleader's clerk or servant as, s. lay. 
puhiic-ofFirtr as, s 124. 
polirc-ofFicer as, s, 135. 
vakil as. 5. 126. 

vakil's clerk Dr .servant as, s. 137. 
attorney a.s, s. 196. 

attorney’s clerk or servant as, s. 127. 

barrister as, s ia6. 

b»rister's clerk or servant as, s. 127. 

client as, s. 129 

contradiction of, a 153. 

Credit of, confirmation of, s. 158. 
how impeached, s. 155. 
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WitnM, mdU of| impeachnoeat of, •• 158. 

queslfonf in cross-examination affectinf;, ss. 146-150. 
crosa-examination of, see Croa^egaminaiion of Witness^ 
dumb, mode of giving evideoce by, s. 119* 

efidence of, when relerant for proving in subsequent proceeding truth of facts 
stated, s, 33. 

examination of, as to written document or contents, s. 144. 
t «^mination-in-chief of, see Examinaiion-in^chief of Witness. 
h aand of accused competent, in criminal proceedings, s. lao. 
interpreter as, s. 137. 
power of judge to examine, s. 163. 

not a party, title-deeds of, when compellable to produce, s. 130. 

not compellable to produce, k. 130 

not excused from answering on ground that answer will criminate, ss. 133 147. 
oral evidence of. as to statements by other persons of contents of documeois 
when admissible, s. 144. 
order of examinations of, s. 138. 

party to civil suit, and husband or wife, competent, a. 126. 
production of docunnent by, s. i 63 . 

proof of former statement of, to corroborate later testimony, s. 157 
questions to, by jury or assessors, a. k6(>- 
re> exam I nation uf. see Ke^examination of 
refre^ihtng memory by rc.fcrcuce to writing, s. 159. 

when made by witness, s. 15^ 
by another person, s. i,i;9 
when witness ma} refer co < opy.s. 159 
may be cross-examined upon it.s.iO:. 
ttatements by person who cannot be railed, ss 33, 33. 
to character, rros'i-ex^inun^ticin and re-examinaiion of, s. £40. 

U^inslation of dorucneni produrrd by, s 163. 

when roinpcDaole to answer question in cross-ex.iminat2on testing veronty £cc. 

s 147 - 

in what case Court to decide s t^S 
may testify to farts mentioned in document s. 160 
wife of accused, cornpe'cnt, in criminal proceedings, s. X 3 o. 

Witoeases, ss. 118-134. 

what peraJns compefent, ss ll>v. 133. 
examination of, ss 135 166. 

no particular number necessary to prove fact. s. 134. 
order of production and examination of, s 135 
Writing is a ‘ document,' s. 3 

comparison of, with admitted or proved writing, s. 73. 

dumb witness may give evidence by, s. (19 

when witness may rctre'^h mem jry by reference to, s i5q. 

to refresh witness s mrmoiv. adverse party entitled to production of, and -niy 
crt.*as examine upon, s. 
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CODE OF CRIMINAL PROCEDURE, i8q8,* 

BEING 

ACT NO. V. OF i898.t 

Received the G.-G/s Assent on the z2nd March 1898. 

An Act h consolidate and amend the Law relating to Criminal Pi ocedure. 

Whereas it is expedient to consolidate and amend the law relating to 
Criminal Procedure; It is hereby enacted as follows ;— 


* Portions in italics indicate modifications. 

t For statements of Obj‘>ct3 and Reasons, see Gazette of India, 1897, Pt. V,, p. 36;^; 
for Report of the Selefi Committee, see ibid, 189S, Pc V.. p. ig ; and (or proceedings if 
Council, see t6ter, 1897, Pt. VI-, pp. 238 aad 254.. and ibid, iHg8, pp 22, loi, and 175. 

Act V. of 1898 has been declared, under s 3 of the SinthAl Parganas Settlement Re¬ 
gulation ( 111 . of 1872) as amended by the Santhai Parganas Law:> Regulation (IJl on 
1886), to be in force in the SanthAI Parganas—See Calcutta Gazette, 1898, Pt. I, p. 665. 

it has been extended, under s. 5 of the Angul District Regulation (I, of 1894), to the 
District of Angul, with effect from the 1st August 189S.—See Calcutta Gazette, 1S98, 
Pt. I , p. 779 

It has bcon declared in force in Upper Burma (except the Shan States) by the Burma 
Laws Act XIII. of iSgS). 

It had ceased to be in force, by notification under s. 2 of tlic Assam Frontier Tracts 
Regulation ( 11 . of iSSo), in the fallowing places, namely:— 

The GAro Hills, the Khasi and JaintiA Hills, the NJg.i Hills, the North Cachar Sub¬ 
division of the Cachar District, the Mikcr Hill-tracts in the Nuwgong District, the 
Dibrugarh Frontier Tract in the Lakhimpur Di.stict, and the Lu.ihli Hills,—See 
Assam Gazette, 1898, Pt II., p 78S. 

It has been declared in force, by notification under s. 3 {a) of the SheduJed Dis¬ 
tricts Act (XIV. of 1874), in the Scheduled section and sect.on 5 A, in the fallowing other 
Districts in Gan jam and V'lzagapatam (see Fort St, George Ga/efte, 1898, Pt, I., p. 
306, and Gazette of India, 189S, Pt. 1 ., p. S69) ; and, by notihcaiiun under the same 
Scheduled Districts, namely — 

The Districts of H.'i/..irib.Lgh, LohArdaga (now the Ranchi District, see Calcutta 
Gazette, 1899. Pt 1,, p 44), MAnbhum, and Palamau, and in pargana DhAlbhum 
and the IColhan in the Singbhum District—See Calcutta Gazette, 1898, Pt. 1 ., p, 
714, and Gazette of India, 1899, Pt. I,, p 779 

It has been extended, by notification under ss. 5 and 3A of the Act last mentioned, 
to British BaluchisLin.—See Gazetre of India 1898, Pt 11 ., p 221. 

It has been extended, by notification under s. 8 (/) of the Upper Burma Laws Act 
(XX. of 1886), and ss 4 and 5 of the Shan States Act (XV. of 18XH;, to the Shin States 
—See Burma Gazette, 1S98, Pt L, p 305. 

Certain portions of the Code have been declared, by notificalion under s. 3 (2) of the 
Kachin HilLtribes Regulation ( 1 . of 1895), to be applic-ible to members of a hill-tribe in 
a hill-tract; and. under s. 3 (a) of the Chin Mills Regulation (V of 1S96), certain portions 
have been declared to be applicable to Chins in the Chin Hills.—See Burma Gazette, 
1898, Pt. 1 , p 322. 


Cr. P C (1898), ^3. 




PRELIMlXARr. 


PART 1.—PRELIMINARY. 


ClHPT»« J. 


1, (/) This Act may be called the Code of Criminal Proci^dure, iSq8j 
Short title. and ii s^ball come into force on the first day of July 

Com meo cement. / Sg8» 


( 3 ) It extends to the whole of British India; hot, in the absence of any 
specific provision to the contrary, nohin? herein 
contained shall affect any sp^-cial or local law now 
In force, or any special jurisdiction or power* conferred or any special form 
of procedure prescribed, by any other law far iktitmt bting in forwe,+ or shall 
apply to— 


(«/) the CommJ^S'oners of Police in the towns of Calcutta, Madras, and 
Bombay, or the police in the towns of Calcutta and Bombay ;J 

(b) heads of villages in the Presidency of Fort St. George or 

(c) village piolice oflicers in the Presidency of Bombay :f| 

Provided that the Local Government may, if it ihinh tit, with ike sanction 
of the Gi^rnor-General in Council by notification in the official Gazette, extend 
any of the provisions of this Code, with any necessary modifica'ions, to such except* 
ed persons. 


2. (/) On and from the first day of July t8g8, the enactments mentioned 
^ , in the first schedule shall be repealed to the extend 

Repeal of enactment,. gp^c,fieri in the /ourlh coJumn thereof, blit not so 
as to restore any jurisdiction or form of procedure not then ea sting or followed, 
or to render unlawful the continuance of any confinement which is then Jawtnl. 


(a) All notifications published, proclamations issued, piwcrs conferred, 
NolifiratuinH, , under forms prescrihed, local limits defined, sentences pas- 
re pe:^ led Art'S. sed, and orders, rules, and appointments made, under 

any enactment hereby repealed, or under any enactment repealed by any Such 
en"artm-nt. and wliicli are in force immediately iTcfo^e the first day of July 
s8q8y shall be deemed to have been respectively published, issued, conferred, 
prescribed, defined, passed, and made under the corrc±*ponding section of this 
Code. 


(j) The provhions of th's C^nte shall at>ply to all proceedings instituted after 
^ the comrnencement of this Code, and so far as may be, 

en ingcasi,*. pending in any Criminal Court when this 

Code comes into force. 


* For power to exempt the Judicial Commissioner of Lower Burma and the 
Recorder of Rangoon, or the Special Court In Burma from the operation of such parts 
of the Code as relate to the mode of recording judgments, orders, and sentences, and of 
taking down the evidence of witnesses, see the Lower Burma ConrCs Act (Xf. of i889>, 

5 92 ( 2 \, 

As to power of Governor General in Council to make rule.s conferring powers of 
oriein^l criminal jurisdirtion on Indian Marine Courts, see the Indian Marine Courts Act 
(X\V. of s 70 (2) 

t See for example the Indian Articles of War (Act V. of 1R69). 

J As toCalrutta see the Calcutta Police Act (Ben. Act IV of 1866); as to Madras, 
aee the Madras City Police Act (Mad. Act III- of 1688); as to Bombay, see Att XIJI. of 
1856 and Art XLVIII of i860 a* amf'ndrd bv Bom Art IV. of 1882. 

4 See Mad Reg XI of 1816 and Mad. Reg- IV. of i 83 l. 

I Seethe Bombay Village Police Act (Bom. Act VIIL ol 
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8 (/) In every enactment passed before ths:s Code comes into force, In which 
References to Code of Cri- reference is made to, or to any chapter or section 
imnal Procedure and other of, the Code of Criminal Procedure, Act XXV, of 
repealed enactments. i86i, Or Act X. of 1872, or Aci X of Or to any 

Other enactment hereby repealed, such reference shall, so far as may be practi¬ 
cable, be taken to be made to this Code, or to its corresponding chapter or 
section. 

(2) In every enactment passed before this Code comes into force, the ex- 

E*p«,si0«, in former Acts. e*eTcisins {or * having ’) the powers 

(or ‘the full powers ) of a Magistrate, “Subordinate 
Magistrate^ first class/’ and “ Subordinate Magistrate, second class/’ shall 
respectively be deemed to mean “ Magistrate of the first class," “ Magistrate 
of the second class/’ and“ Magistrate of the third class;’’the expression, “ Magis¬ 
trate of a division of a district,” shall be deemed to mean ‘Sub-divisional Magis¬ 
trate ; ’’ the expression, “ Magistrate of the district," shall be deemed to mean 
“ District Magistrate;" the expression, “Magistrate of Police,’’shall be deemed 
to mean “Presidency Magistrate;" and ike expression^ Joint Sessions 
shall mean “ Additional Sessions Judgtr 

4 . (/) In this Code the following words and expressions have the follow- 
. ing meanings, unless a different intention appears 

^ from the subject or context;— 

(a) “Advocate-General” includes also a Government Advocate, or, 
where there is no Advocate-General or Government Advocate, such 
oificer as the Local Government may, from to time time, appoint 
in this behalf: 

(^) “ bailable offence ” means an offence shown as bailable in the second 
schedule, or which is made bailable by any other law for the time 
being in force; and “ non-bailable offence ” means any other 
oflence: 

(c) “ charge " includes any head of charge when Ike charge contains more 
heads than one: 

[i) “Chief Justice” includes also the CAtyJudge of the Chief Court 
of the Punjab and the Recorder of Rangoon : 

(e) “ Clerk of the Crown ” includes any officer specially appointed by the 
Chief Justice to discharge the functions given by this Code to 
the Clerk of the Crown; 

{f) “ cognisable offence " means an offence for, and “ cognizable case ” 
means a case in, which a police-officer, within or wuliout the 
presidency-towns, may, in accordance with the second schedule, 
or under any law for the time being in force, arrest witliout war¬ 
rant ; 

(^) ** Commisstaner of Police " includes a Deputy Commissioner of 
Police: 


(A) “complaint” means the allegation made orally or in writing to a 
Magistrate, with a view to his taking action, under this Code, that 
some person, wViether known or unknown has committed an 
offence, but it does not include the report of a police-officer : 

(t) “ European British subject ” means— 

(i) any subject of Her Majesty bom, naturalized, or domiciled in the 
United Kingdom of Great Britain and Ireland, or in any of 
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the European, American, or Australian Colonies or Posses* 
sions of Htr Majt^iy^ or in the Colony of New ZealandtOT in 
the Colony of the Cape of Good Hope or Natal; 

(ii) any child or grandchild of any such person by legitimate descent; 

{;) “High Couit”* means, in reference to proceedings against Eu-'" 
n^pean British subjects, or persons jointly clarged with European 
British subjects f the High Courts of judicature at Fort William, 
Madras, and Bombay, the High Court of Judicature for the 
North-Western Provinces the Chief Ccurt of the Punjab, arid the 
Court of the Recorder of Rangoon ; in oUier cases “ High Ccuit ” 
means the highest Court of criminal appeal or revision for any local 
area, or, wliere no such Court is established under any law for 
the lime being in force, such officer as the Governor-General in 
Council may appoint in this behalf: 

(;&) “ inijuiry includes every inquiry other than a trial conducted under 
tins Code by a Magisirale or Court: 

(/) “investigation " includes all the proceedings under this Cede for the 
collection of evidence conducted by a police officer or by any per¬ 
son (other than a Magistrate) who is authorized by a Magistrate in 
this behalf: 

(tw) “judicial proceeding includes any proceeding in the course of 
which evidence is or may be legally taken on oath: 

(«) “non-cognizable offence*' means an offence for, and “non-cogni- 
zable case " means a case in, which a police-officer, within or with¬ 
out a presidency-town, may not arrest without warrant: 

((?) “offence" means any act or omission made punishable by any law 
for the tune being in force; 

it also includes any act in respect of which a complaint may he made un¬ 
der section 2u of the Cattle Trespass Acs, 

(/) “officer in charge of a police-station '*1| includes, when the officer in 
charge of tlie police-station is absent from the station-house, or 
unable, from illness or other cause ^ to perform his duties, the po¬ 
lice-officer present at the station-house who is next in rank to such 
ofticer, and is above the rank of constable, or, when the Local 
Government so directs, any other police-officer so present; 

(^) “place" includes also a house, building, tent, and vessel: 

(r) “ pleader," used with reference to any proceeding in any Court, means 
a pleader author>zed under any law^ for the time being in force 
to practise in such Court, and includes (x) an advocate, a vakil, 
and an attorney of a High Court so authorized, and (2) any 

* For meaning of ‘‘High Court" in Upper Burma, see the Upper Burma Crimi¬ 
nal Justice Regulation (V. of 1S92), Sch., s. I. See also another definition at a. 266, 

infra. 

t See Ch. XXIII.. infra. 

f Cf. the Indian Penal Code (Act XLV. of i860), s. 193, Kxpl. 2. 

$ Act 1 . of 1871. 

1! Cf. the Upper Burma Criminal Justice Regulation (V. of 1892), Sch., and ss. VI. 
and VII. , 

^ See the Legal Practitioners Act (1 of 1846) ; the Legal Practitioners Act (XX. 01 
18^3); the Legal Practitioners Act (XVIII. of 1879}; the Legal Practitioners Act 

(rx. of 1884)- 
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mukhtar or other person appointed with the permission of jhe 
Court to act in such proceeding: 

(j) “police-station" means any post or place declared, generally or 
specially, by the Local Government to be a police-station, and 
includes any local area specified by the Local Government in 
this behalf: 

(/) “Public Prosecutor " means any person appointed under section 492, 
and includes any person acting under the directions of a Public 
Prosecutor and any person conducting a prosecution on behalf of 
Her Majesty in any High Court in the exercise of its original 
criminal jurisdiction: 

(») “sub-division" means a sub-division of a district:* 

(v) “ summons-case" means a case relating to an offence, and noi being 

a warrant~caee; and 

(w) “warrant-case" means a case relating to an offence punishable with 

death, transportation, or imprisonment for a teim exceeding six 
months. 


Words referring to acts. 


(2) Words which refer to acts done extend also 
to illegal omissions; and 


all words and expressions used herein, and defined in the Indian Penal 
Words to have same mean- Codc,t and not hereinbefore defined, shall be deemed 
in gas in Indian Penal Code.t to have the meanings respectively attributed to them 

by that Code f 

5 . (/) All offences under the Indian Penal Codef shall be inrestigaied^ 
Trial of offences under inquired into, tried, and otherwise dealt with accord- 
Penal Code. ing to the provisions hereinafter contained. 

(2) All offences under any other law shall be investigated, inquired into 
Trial of offences against tried, and otherwise dealt with according to ihe same 
other laws. provisions, but subject to any enactment for the time, 

being in force regulating the manner or place of investigating, inquiring into, 
trying, or otherwise dealing with such offences. 


PART IL—CONSTITUTION AND POWERS OF CRIMINAL 
COURTS AND OFFICES. 


Chapter II.— Of the Constitution of Criminal Courts and Offices. 

A,—Classes of Cl iminal Courts.% 

6 . Besides the High Courts and the Courts constituted under any law other 
than this Code for the time being in force, there shall 
Classes of Criminal Courts, cUsses of Criminal Courts in British India, 

namely:— 

I,— Courts of Session : 

11.—Presidency Magistrates: 


• See s 8, infra. t A« XLV. of i860, 

i In places where the Punjab Frontier Crimes Regulation is in force, cases may 
be tried by a Council of Elders.—See the Punjab Fioniier Crimes Regulation (IV. of 
1887), s. 13 (/); see also s. 15 of the same Regulation for executing sentences passed 
see the finding of Council of Elders. For bar of second trial before any of these Courts, 
On same Regulation, s. 17 <3). 
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III. ^MagUtrates of the first class: 

IV. —Magistrates of the second class; 

V.—Magistrates of the third class. 

B .— TtrriiorM Divinom^ 

7 . (r) Every province (excluding the presidency towns) shall be a 
Sessions divisions and dis- sesslcns division, Of shall consist of se^sions divisions; 

tricts. and every sessions division aliall, for the purposes of 

this Code, be a district, or consist of districts. 

{^2) The Local Government may alter the limits, or, with the previous 
Power to alter divisions sanction of the Governor General in CounciJ, the 
and districts. number, of such divisions and districts. 

(j) The sessions divisions and districts existing when this Code comes 
Existing divisions and dis- lo rce shall bc sessions divisions and districts, 

tricu rouotained till altered, respectively, unless and until they are so altered. 

Presidency-towns to be U) pre8idenc3'-town shall, for the pur- 

deemed districts. poses of ihis Code, be deemed to be a district. 

8 . (/) The Local Government may divide any district outside the presi- 
Power to divide districts dcncy-towns into sub-d)\*isions, or make any portiou 

into sub-divisions. of any such district a sub-diviston, and may alter 

the limits of any sub-division. 

(2) All existing sub-divisions which are now usually put under the 
Existing sub-divisions charge of a Magistrate shall bc deemed to have been 

maintained. made under this Code. 


C»—Couri$ and Offices outside the Presidency-toivns. 


9 . (/) The Local Government shall establish a Court of Session for 


Court of Session. 


every sessions division, and appoint a Judge of such 
Court. 


(.a) The Local Government may, by general or special order in the official 
Gazefte, direct at what place or places the Court of Session shall hold its sitting ; 
but. until sui h order be made, the Courts cf Session shall hold their sittings as hetf 
tofore. 

(j) The Local Government may also appoint Additional Sessions Judges and 
Assistant Sessions Judges to exercise jurisdiction in one or more such Courts. 

(^) A Sessions fudge 0/ one sessions division may be appointed by the Local 
Government to be also an Additional Sessions fudge of anoiher division, and in 
such case he may sit for the disposal of cases at such place or places in either distil 
lion as the Local Government may direct, 

(5) All Courts of Session existing when this Code comes into force shall be 
deemed to have been established under this Act. 


10 (/) In every district outside the presidency-towns the Local Govern- 
^ ment shall ai'point a Magistrate of the hrsc class, who 

D-sinct caUed the District Magistrate. 

(a) The Local Government may appoint any Magistrate of the first class to 
he an Additional District Magisiralt for a period not exceeding six months^ and 


* As to Courts of Session in Upper Burma, seethe Upper Burma Criminal Justice 
Regulation (V. of 180a), Sch., 1. II.; in Lower Burma, see the Lower Burma Couru Act 
(XI. of 1889), f. a6. 
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ntch AAdiiiimal DUirict Magistrate shall have all or any of the powers of a Dis* 
^ ftiet Magistraie under this Code at the Local Government may direcL 


11 . Whenever, in consequence of the office of a District Magistrate becoin* 
Officers temporarily sue- ing vacant, anj officer succeeds temporariij to the 


Cecding to vacancies in of¬ 
fice cl District Magistrate. 


chief executive administration of the district, such 
officer shall, pending the orders of the Local Govern* 
ment. exercise all the powers and perform all the duties respectivclj conferred 
and imposed by this Code on Uie District Magistrate. 

13 . (/) The Local Government may appoint as many persons as It thinks 

c L . fit, besides the District Magistrate, to be Magistrates 

Subordmate Maps ratei. 

side the presidency-towns; and the Local Government, or tiie District Magis- 
Local limits of their juris- trate Subject to the control of ihe Local Government, 
diction. may, from time to time, define local areas within 

which such persons may exercise ail or any of the powers with which they may 
respectively be invested under this Code. 

(a) Except as otherwise provided by such definition, the jurisdiction and 
powers of such persons shall extend throughout such district. 


13 . (/) The Local Government may place any Magistrate of the first or 
Power to put Magistrate Second class in charge of a sub-division, and relieve 
in charge of sub-division. him of tlie charge as occasion requires. 

(a) Such Magistrates shall be called Sub-divisional Magistrates. 

Delegation of powers to (,?) The Local Government may delegate its 

District Magistrate. powers under this section to the District Magistrate. 


14 . (/) The Local Government may confer upon any person all or any 
c , of the powers conferred or conferrable by or under 

pecia I agis ra es. Code on a Magistrate of the first, second, or third 

class in respect to particular cases, or to a particular class or particular classes 
of cases, or in regard to cases generally in any local area outside the presi¬ 
dency-towns. 


(a) Such Magistrates shall be called Special Magistrates, and shall ie 
appointed for such term as the Local Government may by general or special 
order direct. 


(jy) With the previous sanction of the Governor-General in Council, the 
Local Government may delegate, with such limiTatinns it thinks fit. to any 
officer under its control the power conferred by sub-section (i). 

(4) No powers shall be conferred under this section on any police-officer 
below the grade of Assistant District Superintendent, and no powers shall be 
conferred on a pohce-officer except so far as may be nece^safy for preserving 
the peace, preventing crime, and delecting apprehending, and detaining offenders 
in order 10 their being brought before a Magistrate, and for the perfonr.ance by 
the officer of any other duties imposed upon him by any law for the time being 
in force.* 


* Notwithstanding anything contained in s 14, any police-officer in Assam not 
below the grade of Assistant District Superintendent may be invented with all or any of 
the powers conferred or conferrable on a Magistrate of the first, second, or third class in 
respect to non-cognisable caaea.—See the Assam Police-officers Regulation (II. of 
1883b s. 4. 

Aa to conferment of magisterial powers on police-officers in ITpper Burma, aee the 
Upper Burma Criminal Justice Regulation (V. of 189a), Srh., s. Ill ; in the Salween and 
Atakan Districts, aee the Burma Laws Act (XI 11 , of 1898), s. 9. 
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CONSTITUTION OF CRIMINAL COURTS, ^C- 


16 . (/) The Locail Government may direct any two or more Magiatratea 

o L txn place outside the presidency-towns to sh to- 

Benches of Magistrate*. ^ 

Bench wi:h any of the powers conferred or confcrrable by or under this Code on 
a Magistrate of the first, second, or third class, and direct it to exercise such 
powers in such cases, or such classes of cases only, and within such local limits, 
as the Local Government thinks fit. 


(s) Except as otherwise provided by any order under this section, every 
Powers exerciseabie by Bench shall have the powers conferred by this 

Bench in absence of special Code On a Ma^^istfate of tlie highest class to which 
direction. any one of its members wlu is present taking part in 

the proceedings as a member of the Bench belongs, and as far as practicable 
shall, for the purposes of this Code, be deemed to be a Magistrate of such class. 


16 . The Local Government may, or, subject to the control of the Local 
Power to frame rules for Government, the District Magistrate may, from time 

guidance of Benches. to time, make rules consistent with this Code for the 

guidance of Magistrates’ Benches in any district respecting the following 
subjects:— 

(u) the classes of cases to be tried ; 

{b) the times and places of sitting; 

(r) the constitution of the Bench for conducting trials ; 

{d) the mode of settling diff^Tcnces of opinion which may arise between 
the Magistrates in sessioji. 

17 . (r) All Magistrates appointed under sections 12, 13, and 14, and all 

Subordination nf Benches constituted under sf-ction 1 S- shill b,? subor- 

trates and Ue .ches to District dinate to the District MagiMr.vte, and he may, from 
Majri^trate; time to lime, mikc rules or give spec ial orders con¬ 

sistent with this Code as 10 the dis.nbutioii of business among such Magistrates 
and Benches; and 


(2) every Magistrate (other than a Sub-divisional Magistrate) and every 
e L j- • i«r • . . Bench exercising poivcrs in a sub divsion shall also 
u ivisiona . agi'* ra e. Subordinate to the Slll^dlvi^ional Magis ratc, sub¬ 
ject, however, to the g nera! control of the District Magistrate. 

(j) All Assistant Sessions Judges shall be subordinate to the Si'.ssions 
Suboedination of Assi.'ant Couri they fX^rciso jurisdiction, and 

Sessions Judges to Sessions he may, from time to time, make rules ctfnsi'RwiL 

With lijis Code as to the distribution of business 
among such Assistant Sessions Judges. 


{4) The SesuoHS Juige m,2y at o, •mhtn he himself is unavnifably absent 
or incapable of actings make protmion fjr the disposal of any urgent application 
by an Additional or Assistant Sessions Judgt^ or^ if there he no Additional or 
Assistant fudgCi by the District Magistrate, and such fudge or Magistrate shall 
have jurisdiction to deal with suck application^ 

(5) Neither the District Magistrate, nor the Magistrates or Benches ap- 
pK>mtcd or constituted under sections 12, 13, 14. and 15, shall be subordinate to 
the Sessions Judge, except to the extent and in the manner hcrciuaftcr expressly 
provided. 
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D .— Courts of Presidency Magistrates. 

18 . (/) I'he I^cal Government shall, from time to time, appoint a safB- 
A|>pointnient nf President y cient number of persons (hereinafter called Presidency 

Magistrates. Magistrates) to be Magistrates for each of the presi¬ 

dency-towns, and shall appoint one ot such persons to be Chief Presidency 
Magistrate for each such town. 

( 2 ) The powers of a Presidency Magisif aie under this Code shall be ex^ 
ercised by the Chief Presidency Magistrate^ or by a salaried Presidency Magis* 
irate^ or by any other Presidency Magistrate empowered by the Local Government 
to sit singly, or by any Bench of Presidency Magistrates. 

19 . Any two or more of such persons may (subject to the rules made by 

^ , [lie Chief Presidency Magistrate under the power 

hereinafter conferred) sit together as a Bench. 


20. Kvery Presidency Magistrate shall exercise jurisdiction in all places 

_ .... -. . , . within the presidencv-town for which he is appointed, 

r.n«l l.m.ts of 

any navigable river or channel leading thereto, as such limits are deflned under 
the law* for llio time being in force tor the regulation of ports and port-dues. 


21. (r) Kvery t.'lnef Presidency Magistrate shall exercise within the local 
ChK^ Prrs.dfnc\ Maei— limit- ot his }urisdiciioij all the powers conferred on 
him by tins Cf-de, ^ir wliich, by any law or rule in 
force immediately before this Code tomes into force, are required to be exercised 
by any Senior or Chief PrtddetHv Magisinitc, and may, from time to time, with 
the previous sau-^tion ot tiveLjcai Government, make rules consistent with this 
Code to regulate-- 

(i?) the conduct and dj«.tribuiion of business and the practice in the Courts 
of tin; -Magi'jirates of the town ; 

(/^) the times anil place's at uhich Benches of Magistrates shall sit ; 

{c) thf* ii''-uti*tiO]i of such Benches . 

(d) the mode of settling differences of opinion which may arise between 
Magi.sirales in session; and 

f/') any othc* tnsitter ivhuh ctaild he dealt iviih hy a District Magistrate un^ 
der kis general partners of control over the Magistrates subordinate 
to him. 


(j) The Local Government may, for the purposes of this Code^ declare what 
Presidency l\Iagistrati's a/v subordinate to the Chief Presidency Magistrate^ and 
may define the extent of iketr subordinaiif'n 


E.—fust ices of the Peace. 

22. The Go\eriu)r'General in Council, so far as regards the whole or any 
lusiictsof rhe l*e:»ce for the P^rt of British India outside the presidency-towns, 
^fufassa^ 

and every Local Government, so far as regards the territories subject to its 
administration (other than tlie towns aforesaid), 

may, by notification in the official Gazette, appoint such European British 
subjects as he or it thinks fit to be Justices ot the Peace within and for the territo¬ 
ries mentioneil in such notification. 

* See the Indian Ports Act (X. of 1889 ). 

Cr. P. C. (i 898).-4. 
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28 . The Local Government, so far as regards the towns of Calcutta 
Jurticesofthe Peace for the Madras, and Bombay, may, by notification in the 
praidency-towns. official Gazette, appoint to be Justices of the Peace 

within the limits of the tOBTi mentioned in sucii notificaition any persons resident 
within British India, and not being the subjects of any foreign State whom the 
Local Government thinks fit. 

S4> (/) Every person now acting as a Justice of the Peace within and for 
iWiit Justices of the any part of British India other than the said towns, 
Peace. under any commission issued by a High Court, shall 

be deemed to have been appointed under section 23 by the Governor-Geneial 
in Council to act as a Justice of the Peace for the whole of Britisli India other 
than the said towns. 

(a) Every person now acting as a Justice of the Peace within the limits of 
any of the said towns under any such commission shall be deemed to have been 
appointed under section 23 by the Local Government. 

26 .* In virtue of their respective offices, the Governor-General, Governors^ 
Bx'oficio Justices of the Lieutenant^ Governors, and Chief Cornmnsioners, the 
Peace. Ordinary Members of the Council of the Governor- 

General, the Judges of the High Courts, and the Recorder of Rangoon, are 
Justices of the Peace within and for the whole of British India ; Sessions Judges 
and District Magistrates arc Justices of the Peace within and for ilie whole of 
the territories administered by the Local (Jovernmeni under wiiirli they are 
serving; and the Presidency ]\ragistratcs are justice> of the IVace wiilun and for 
the towns of which they are respectively Magistrates. 

F,—Suspension and Rfmoz\u. 

26 . All judge.? of Criminal Courts other than the High (‘ouri'N LMablished 

Suspension and removal i.f ^ 'iiartcr, and all Magistrates, nny bo sus- 

Judges and Nfagistratcs. pended Or removed from office l>y tlif Local Govern¬ 
ment : 

Provided that such Judges and Magistrates as now are liable to he suspend¬ 
ed or removed from office by the Governor-General m Council oiilv sliall not 
be suspended or removed from olfice bv any other authouty. 

27 . The Governor-General in Council may suspend or remove from office 
Suspension and removal of any Justice of the Peace appointed b} liim, and the 

Justices of the Peace. Ixical Government may suspend or remove from 

office any Justice of Che Peace appointed by jC. 


Offence*; 

Code. 


Chapter— III. —Powers oe Cot^rts. 

A,—Description of Offences cognizable by each Court 

28. Subject to the other pro*‘ision.s of this Code,t 
under Penal ^^ffence under the Indian Penal LodeJ: may be 
tried— 


(a) by the High Courts or 
{b) by the Court of Session, or 

(r) by any other Court by rvhick such offmee m- shoivii in the eighth 
column of the second schedule to he triahtc. ^ _ _ 


• Cy. the East India Company Ad, 1772 (13 Geo lib, 

t 4.. ss, 193 and 194 i 
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Jlluitration* 

A is cofnmiiied to the Sessions Court on a charge of culpahle homicide^ He Af 
convicted of voluntarily causing hurt, an offence triable by a Magistrate% 

29. (/) Subject to the provisions of section 44 ^^ any offence under any other 

Offences under other laws. any Court is mentioned in this behalf 

in such law, be tried by such Court. 

(-jf) When no Court is so mentioned, it may be tried by the High Court, or 
by any Court constiiuted under this Code by which such offence is shewn in the 
eighth column of the second schedule to be triable, 

80. In the territories respectively administered by the Licutenant-Gover- 

Offences not punishable o\ the Punjab and Burma, and the Chief Com- 

wikh death. missioners of Oudh, the Central Provinces, Coorg, 

and Assam, in Sind^ and m those parts of the other Provinces in which there 
are Deputy Commissioners or Assistant Commissioners, the Local Government 
may, notwithstanding anything contained in section 29 , invest the District Magis- 
tratc or any Maghirate of ike first class with power to try as a Magistrate all 
offences not punishable with death. 

B.—Sentences luhiek may be passed by Courts of various Classes, 

Sentences whu h High 31. (/) A High Court may pass any sentence 
Courts and Judgrs authorized by law, 

may pa^s. 


( 2 ) A Sessions Judge or Additional Sessions Judge may pass any sentence 
authorized by law ; but any sentence of death passed by any such Judge shall 
be subject to con firmation by the High Court.^ 

( 7 ) An Assistant Sessions Judge may pass any sentence authorized by law, 
except a sentence ot death or of transportation for a term exceeding seven years, 
or of impriaonmeni for a term exceeding seven years. 


Sentcncos which 
trates may pa^s. 


32- I /) The Courts of Magistrates may pass the 
following sentences, namely :— 


I 


Imprisonment for a term not exceeding two 


years, including such solitary confinement as is 


{< 2 ) Courts of Pre&itlency 

JlaKislrates and oE ^ law ;+ 

Magistrates o e j exceeding one thousand rupees; 

first class; ■ whipping.J 

( Imprisonment for a term not exceeding six 
. r Ilf • 1 months, including such solitary confinement 

(i) (.ourts of Magistrates ' authorized by law;t 

of the second class . | exceeding two hundred rupees; 

Whipping (f specially empowered),^ 

^ Imprisonment for a term not exceeding one 
month; 

( Fine not exceeding fifty rupees. 


(t) Courts of Magistrates 
of the third class : 


( 2 ) The Court of any Magistrate may pass any lawful sentence, combining 
any of the sentences which it is authorized by law to pass. 

• See s. 374, infra, 

f See the Indian Penal Code (Act XLV. of i860), ss. 73 and 74. 

^ As powers of Magistrates in Upper Burma to pass sentences of whipping, tee 
the Upper Burma Criminal Justice Regulation (V. of 1892), Sch., s. IV, 

5 See the Whipping Act (VI. of 1864)- 
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(j) Court of any Magistrate of the second class shall pass a sentence 
of whipping unless is specially empowered in tin's behalf by the Local Govern¬ 
ment. 


Power of Magistrates to 
sentence to imprisonment in 
default uf Bnc. 

Provided ilial— 


33 (M Tin; Couri of any Magistrate may award 
such term of imprisonment in default of payment of 
fine as is autliorized by law in case of such default: 


(fi) tlie term is not in excess of ihc M jgislraie’s poweis under this Code; 
(6) in Jfiy case decided by a Magistrate whore imprisonment has been 
i, * ^ ■ awarded aspartofihosnbbtantivesen- 

Provi'.o as t»> t Cl tain cases , i ■ i r 

toiice, Mie ptrioci of imprisonment 
awarded m default of payment of the fine s/ia// no/ exceed one- 
fourth of the period oi imprisonment which such Magistrate is, 
competent to inflict as punisliineiil for the offence otherwise than as 
imprisonment in default of payment of tlie fine. 


(^») The impr sonmen‘ awarded uiKitr tliis solution may be in addition to a 
substantive sentence of imprisonment for tlie inaxiiniini term awaidable by the 
Magistrate under section 32 . 


34. The Court of a Magistrate sp«.‘Ciall\ empowered under section 30 may 
Higher power- oi ceitd.ii pa.-s ixvy sentence aiithoMZr'd hy law, except a sen- 
District Magibtiate?. I'Mice ol dealli or of iran-^portation for a term exceed¬ 

ing seven years or imprisonment tor a term exceeding ssven ycar.^. 


85. (/) XVlien a person is eotuuted at one trial of two or more distinct 
Sentem-e erases .,!r<.nv„- ''fl'encos tlie Cnvir! may him, f(ir MIch of- 

tion of scver.1l offcnce> at ore* fences, to tlie several punishments pri*scril)ed therefor 
trial. whicli such L'ourt is compeieiu to inihet, such punish¬ 

ments, when consisting of imprisonment or transportation, to commence the one 
after the expiration ot the otiier in .such order a^ the Court may direct, u/j/ess 
ike Court directs that ^uik punishment.^ shiii! run cotiturtenily. 


(^) In the case 0 / conseiuiive sentences, u shall nol be necessary lor the 
Court, by reason only or the aggregate punishment for the several offences being 
in excess of the punishment which it is competent to inilict on conviction ol a 
single offence, to send the offender for trial before a higfier Court : 

Provided as follows :— 

(a) in no case shall such person be sentenced to imprisonment for a Jong- 
.,f punish- fourteen years ; 

{5) if the case is tried by a Magistrate iother than a Magistrate acting 
under section 34 ), ilie aggregate punishment shall not exceed 
twice the amount of punishment whicli iie is, in the exercise of his 
ordinary jurisdiction, competent to inflict. 

(j) For the purpose of appeal, aggregate siutenccs passed under this section 
in case of convictions for several offences at one trial .shall be deemed to be a 
single sentence. 

Explanation.—•Separable offences ivhtch come within the provisions of sec* 
Hon 7 / of the Indian Penal CWf* are nvi distinct offences within the meaning oj 
ikU section. 


Act XLV of i860 
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Illustratun, 

A breaks into a house isiih intent to commit theft, and steals property theretn, A 
has not committed distinct offences, 

C .—Ordinary and Additional Powers, 

36. All District Magistrates, Sub^divisional Magistrates, and Magistrates 
Oidinary powers of Mafris- tbe first, Second, and third classes, liave the powers 
trates.* hereinafter respectively conferred upon them and 

specified in the liiird schedule. Such powers are called their “ ordinary powers." 

87. In addition to his ordinary powers, any Sub-divisional Magistrate, 
Additional i>nwt;raconferra- Or any Magistrate of the first, second, or third class, 
ble on Magistrates .♦ may be invested by the Local Government or the 

District Magistrate, as the case may be, witli any powers specified in the fourth 
schedule as powers with which he may be invested by the Local Government or 
the District Majjistraie. 

38. The power conferred on the District Magistrate by section 37 shall be 
Control Ilf iJi-atr-ct Magis- exercised subioct to tlie control of the Local Govem- 

traCe's investing poiver. inonC. 


Z ).—Confermenty Continuana, and Cancellation n/ Powers. 

89. (/; In conferring powers under this Code, the Local Government may, 
- bv order, empower persons specially by name or in 

\irtue ot their office, or classes of officials generally 
by iheir official titles. 

(j) Kvery such order -.hall take effect from the date on which it is com¬ 
mune aied to the person so empowered. 


40 Whenever any person holding an office in the service of Go\ernment 
topt.nuan.e oi p.mt-rs of " 1‘0 has been iinesied with any powers under this 
officers transferred. Code throughout auj' local area IS transferred to an 

equal or liigher office of the same nature within a like local area under the same 
Local Government. lie shall, unless the Local Government otherwise directs, or 
has otherwise directed, continue to exercise the same powers in the local area to 
which he is so irausfcrrod. 


41. (y) The Local Government may withdraw all or any 0 / the powers 
conferred under this Code on any person by ji or by 
IWrs may f.e csnctllecl. subordinate to it. 


(a) Any powers conferred by the District Magistrate may be zmthdrawn by 
JM Dhtrxei Mas^istraie, 

* As to powers ot Magistrates in Upper Burma, see the Upper Burma Criminal 
JusUee Regulation (V. of 1H93), Sch , s. V, 



AID AND INFORMATION TO MAGISTRATES, &C. 
PART III.—GENERAL PROVISIONS. 




Chapter IV.—Of Am and Infoumation to the Magistrates, the 
Police, and Persons making Arrests. 

42. Every person is bound lo assist a Ma^^istrate or police^ofiicer reason* 
Public-when to ably demanding Ins aid, whether within or without 

trates and police. the presidcncy-towns,— 

(a) in the taking f/r prevfuting /he escape of any other person whom 
sucli Magi'itr.tte or policc-oflicer is authorized to arrest; 

in the prevention or suppression of a breach of the peace, or in the 
prevention of any injury attempted to be committed to any rail¬ 
way, canal, telegraph, or public property, 

43. When a warrant is directed to a person other than a police-officer, any 

A-, . other person mav aid in the execution of such war- 

Aicl ti* r Ihdn ». - . ■ 

policc-oHucr, cxecutjnj; raul. it tlie persou to whom the warrant is directed 

rant. be near ai hand and acting in the execution of the 

warrant. 


44 . ( t) luery pers.m. wheiiier within or without the presidency-towns, 
Public to irivf ifi'.rniaM.cfi i"-'vare of the commission of, or of the intention of any 
of crrtam oflunc^s, utii'T per-ou to commit, any offence punishable under 

any the following sectionof the Indian Penal Code*'^ (namely), I2i, i2iA, 
122, 133, 124. 134-V 125- '3'>. ‘43. C44, '45. >47, 148. 302/303, 304, 382, 

392. 393 394- 393- 39^’. 397. 39'. 399. 4'-'2. 435. 43^’- 449 45'''. 45^'. 457* 458. 
450 , and 4 hc,sii.ili. in tiie aijsence of reasonable excuse, the burden of proving 
which shall lie upon the person so aware, lorlhwith give information to the 
nearest Magistrate or poJice-otiiL^, r of such commission or intention. 

(j) F'r the purposes nf this seiiion the term ^'offence"' xncludts any act 
cotnmiiled at any pla.e mit ff British India \K^hi€h would constitute an offence if 
commit ltd tn British India, 


45.f (/) Everv village-lieadman. village accountant, village-watch man, 
VMI.iRe-heacJnvcn, a. --Mn.t- 'iH.Vi.'^i-poI'cx-onicer, owntT or occupicr of land, and 
ant**. iar>dhi*]der>, ar 1 nthor-, the agent 01 any siicli owner or occupier, and every 
bound to repurt certdui mat- tifncer employed ill the collection of revenue or rent 

ot laui on the part of Government or the Court of 
Wards, shall fonhwitii communicate to tbe nearest Magistrate, or to the officer‘ttr" 
charge of the nearest police-station, whichever is the nearer, any information 
which he may obtain respecting— 


(a) tile perm.^nent or temporary residence of any notorious receiver or 
vendor of stolen properly in any village of which he is headman, 
acccuntant, watchman, or police-officer, or in which he owns or 
occupies land, or is agent, or collects revenue or rent; 


• Act XLV. of i860. 

f For section in force in Upper Burma, instead of this section, sec s. 4 of Upper 
Burma Village Regulation (XIV, of 1887;, 

As to the section in force in those parts of Lower Burma to which the Lower Burma 
Village Act ( 111 , of 1889) is extended, see s. 5 of that Act. 
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(^) the resort to any place within, or the passage through, such village of 
any person whom he knows, or reasonably suspects, to be a thug, 
robber, escaped convict, or proclaimed offender ; 

(c) the commission of, or intention to commit, in or near such village, any 
non-bailable offence, or any offence punishable under section 143, 
144, 145, 147, or 148 of the Indian Penal Code ;* 

(jd) the occurrence, in or near such villa;^e, of any sudden or unnatur¬ 
al death, or of any death under suspicious circumstances ; 

(if) the commission of, or intention to commit, at any place out of British 
India near such village, any act which, if committed in British 
India, would be an offence punishable under any of the following 
sections of the Indian Penal Code,’^ namely, 302, 304, 382, 392, 
393. 394, 395. 396, 397. 39S, 402, 435, 436, 449, 450, 457, 

458, 459> and 460; 

(/) atiy matter likely to affect the maintenance of order, or the preven¬ 
tion of crime, or the safety of person or property, respecting 
which the District ]Majisirat»* by general or special order made 
with the previous sanction of the Local Government, has directed 
him to commiinuate in format inn. 


(.a) In tliis section— 


(0 village*’ in( ludes village-lands; and 

(/>') the expression “proclaimed olh-ndei " inclinlesany person proclaim¬ 
ed an ofteiulor by au\ cVnirt »>r aiuhorirv (established or con¬ 
tinued by the (lovernordicneral m Council in any pan of Indian 
respect of any aet wliij.h, if cttiiiiiiiiud in Briti^ll India, vvould be 
punishable under an> ol the following sections of the Indian Pe¬ 
nal Code,* namely, 302. 304, 1 ^ 2 , 3;)2, 393, 394, 395, 396, 397, 
399» 40-- 43?’ 44^) 45''^ 457» 45^. and 4O0. 


(j) Subject to rules in thK behalf to i>e made by tiie Local Government, 
the District Magistrate may. from lime to time, ap- 
Aopointment o! village- point one or more t)ersons to be village-lieadmen for 

of ^‘-''-'"011 in :inv village for which 
i>oses of this section there is no such headman appointed under any other 

law. 


Chapter V.—Or Arrest, Esc\pe, asti Retaking. 
A. — Arre^/ generalIh'. 


46 . (/) In making an arrest, the poliLC-oIlicer oi other person making the 
same sliall actually touch or confine ihc body of the 
Arrest how made. person to bo arrested, unless tiiere be a submission to 

the custody by word or action. 


(a) If such person forcibly resists the endeavour to arrest him. or attempts 
Reusting enJeavou. to ar- 'o ev.tdc- the arre.i. siieli police-officer or other per- 
rest, son may use all means necessary to effect the arrest. 


Act XLV- of iSfio, 


t 6 


AI^REST, ESCAPE. AND RETAKING. 


(j) Nothing in this section gives a right to cause the death of a person who 
is not accused of an offence punishable with death, or with transportation for 
life* 


47. If any person acting under a warrant of arrest, or any police-officer . 

Search of place entered by having authoritv to arrest, has reason to believe that 
person soug-ht to be arrested, tile person to be arrested has entered into, or is within, 
any place, the person residing in, or beingin charge of, such place, shall, on 
demand of such person acting as aforesaid, or such police-officer, allow him 
free ingress thereto, and afford all reasonable facilities for a search therein. 


48 If ingress to such place cannot be obtained under section 47 , it shall be 
Proredure where ingress not lawful in any case for a person acting under a war- 
obtainable. rant, and in any case in which a warrant may issue, 

but cannot be obtained without affording the person to be arrested an opportun¬ 
ity of escape, for a police-officer to ent* r such place and search therein, and, in 
order to effect an entrance into such place, to break open any outer or inner 
door or window of any house or place, w'hethrT tiiat of the person to be arrested 
or of any odicr person, if after noli tic at 1011 of liis authoriiv and piurpo&c, and 
demand of aiiniiliaiice dulymade, he vannol otruiwise ol) am adrniUaiice; 


Prmidc '1 ihat. if anv such place is .in aparimenL m ihe actual occupancy of 
,, , , a woman (not being ihe person 10 bo arro.sled), who, 

according custom, does noi appear m public, such 
person or police-officer shall, before entering such aoartmoni, give notice to such 
vvonrin dial sJio is ai liberty to withdraw, and shall afford her every reasonable 
facility for witluirawing, and may tlien break open the ajiartmcnt and enter ii. 


49. .Vny police-officer or other person authorized to make an arrest may 
rWer t ‘ break npen dciors break opcn aiiv Ollier or inner door or windosv of any 
and wind iw^ fur purr>it*,es, of iiouse Of plaLC 111 OFiitT to liberAle himself or any other 
bberauon. person who, having lawfully entered for the purpose of 

making an arrest, is detained therein. 


50. rh e person arresled shall not be subjected to more restraint than is 
No unneces-.irv restraint. neccssarv to prevent his escape.t 


51. Whenever a person is arrested by a pohcc-ofiicer under a warrant w'hich 
^ , , docs not provide tor the taking of bail, or under a 

. earr u arreste person*;, ^-arrant which provides for the taking of bail, liiil 

the person arrested cannot furnish bad, and 

wljenever a person is arrested without warrant, or by a private person under 
a warrant and cannot legally be admitted to bail, or is unable to furnish baiU 

the officer making the arrest, or, when the arrest is raaile by a private per¬ 
son, the pibce-fiiiiLer to whom he makes over the person arrested may search 
such person, and place in safe custody all article*^, other than necessary wearing 
apparel, found upon him % 

* to ;iddition with which s 46 is to be read in places in which the Punjab 
Frontier Cririu-s Uekruiation MV. of 1S87) is in force, sees 37 of I h.it Regulation, and 
s. 3 of this Art, supra. . ■ u* 

•i For penalty for unwarrantable personal violence by a police-officer toa person in his 

custody, see s. 2g of the Police Act (V. of 1861). 

t As to disposal of such property, see s. 523, infra. 
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€3* Whenever it is necessary to cause a woman to be searched, the search 

Modeoi searching women. woman, With Strict regard 

to decency. 


68. The officer or other person making any arrest under this Code noay 
Power to seize offensive take from the person arrested any offensive weapons 
weapons. which he has about his person, and shall deliver all 

weapons so taken to the Court or officer before which or whom the officer or per¬ 
son making the arrest is required by this Code to produce the person arrested* 


£.—Arrtst without Warrant. 

When police may arrest 54 . (r) Any police officer may, without an Order 
without warrant. from a Magistrate, and without a warrant, arrest— 

first —any person who has been concerned in any cognisable offence, or 
against whom a reasonable complaint has been made, or credible 
information has been received, or a reasonable suspicion exists, of 
his having been so concerned; 

secondly —any person having in his possession without lawful excuse, the 
burdenot proving which excuse shall lie on such person, any imple¬ 
ment of house-breaking; 

thirdly —any person who has been proclaimed as an offender, either under 
this Code or by order of the Local Government ; 

fourthly —any person in whose possession anything is found which may 
reasonably be suspected to be stolen property, or who may reason¬ 
ably be suspected of having committed an offence with relcrence to 
Such thing; 

fifthly —any person wlio obstructs a police-officer wJiile in the execution of 
his duty, or who has escaped, or attempts to escape, from lawful 
custody ; 

sixthly —any person reasonably suspected of being a deserter from Her 
Majesty’s Army or Navy, or of belonging to Her Majesty’s Indian 
Marine Service, and being illegally absent from that service; 

seventhly —any person who has been concerned in, or against whom a reason¬ 
able complaint has been made, or credible information has been 
received, or a reasonable suspicion exists, of his having bten con¬ 
cerned in, any act committed at any place out of British India, which, 
it commilied in British India, would have bcwii punishable as an 
offence, and for which he is, under any law relating to extradition, 
or uiul^:r the Fugitive CJftenders Act, or otherwise, liable 

to be ai)prehtiided or doialned in custody in British India; and 

eighthly t —any released convitt commiit mg a heach of any ru'e made undeer 
section ^6 5, subsection (j). 


• Stat. 44 & 45 V'ict.,r. 69, 

t For suine other cases in which the police may arrest wiihout w.irrant. see pp. 1^5 
and 136 of Wieley's Index of Indian Statutes. Fd. 1897, and the following Acts 
the Indian Etnigratinn Act (XXi of 1SS31. s 82; 
the Rangoon Tramwavn Art (XXll of 18831, s. 19; 
the Explosives Act (iV. of 1884), s 13 ; 
the Punjab Municipalities Act (XXI. of 1891), ss 81 to 83; 
the Burma Gaming Act (XVI, of 1S84), s 7 ; 
the Burma Municipal Act (Burma Act MI. of 1898), s. 194 ; 
the Upper Burma Forest Regulation (V* of 1898), s. <13. 

Cr. P. C <x898),—5. 
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<2) This section applies afso to the police in the towns di Caicutu 
Bombay. 

Arrest of v»gal)onas, habi- 55 -* (/) Any offict f in charge of a police-statiiHi 
tuai robbprs, &r. may, in like manner, arrest or cause to be arrested-^ 

(if) an}' person found taking precautions to conceal his presence within 
the limits of such station, under circumstances which afford rea¬ 
son to hcHcvr that lie is taking such precautions with a view to 
comrnitttn^ir a coj^iu^rible offence ; or 

(^) any person within the limits of such station who has no o$ten<iib}e 
means ol swhsisLeDce, or who cannot give a satisfactory account 
of himself; or 


(f) any person wliri is by repute an habitual robber house-breaker, or 
thief, or an habitual receiver of stolen property knowing it 
to he stolen, or who by repute habitually comnfils extortion, 
or, in order to the committing of extortion, habitaally puts, or 
attempts to pul, persons in fear of injiiTy. 

(2) This section applies a/so to the police in the towns of Calcutta and 
Bombay. 


56 . f/'i When any ollieer in charge of a police-station requires any oHacer 
PiivLftine wiiL -i pr.JuL' .Mihordinaie to him to arrest without a warrant (other- 
ir-piJtes •.’ibiiidmait'to wjse than in his presence) any person who may law- 


vfficci (I'-pute-i **’i}x»din:ilt' to 
arrest with 'ut w.iiTruit. 


to the ol!w 
person to be 
"made. 


fully bf arrested without a warrant, he shall deliver 
rv.jiiircjL to make th-? arre*!! an order in writing, specifying the 
irresied ind tiie offence or oiher cause for which the arrest is to be 


(2) This section applies U'so to the police in the towns of Calcutta and 
Bombas. 


57 T (/} When any per«;nn who, in the presence of a police-officer, has 
Pefu^n! •‘o :^ivr.* nami' .ind ommitted, or has been accused of committing, a 
rcMdcnrc. iion-cGgnizable offence, refuses, on demand of such 

officer, to give his n.inie and ri.^ideiice. or gives a name or residence which 
such olfi' or has rea.son lo b>li;-ve to he false, he may Ik' arrested by such officer 
in order that his name or residence may he ascertained. 

(j) rf t*)e true ftamr a/t'f rtsidcnce of stick person have been ascerUuned^ 
he shall he rr cttuti on t xecuitng a hond^ tviih or without surc/ictf to appear 
before a Ma^istrak if so re/utred : 

Pro\i/ed that^ if suJ: p-'r^on is not resident in British Jndia^ the bond 
shail be seLuri.d hy a surety or sureties resident in British India, 

{ j) Should the true name and residence of such person not be ascertained 
within twenty four hours from the time of arrest^ or should he fad to execute 
the bond, or^ if sn rci/uired to furnish sufficient sureties^ he shall forthwith be 
forwardtxi to ike nearest Magistrate having Jurisdiction, 

• In Upper Bunnsi, any police-officer may eaerctse the powers conferr^ by this 
section on a police-officer in charge of a police-station.—See Sch. <s.VUtothe Upper 
Burma Criminal Justice Regulation fV. of 1892). ^ _ 

+ As to power of detention by officer in charge of a police-station in Upper Bbrma, 
see Upper Burma Criminai Justice Regulation (V. of 



ARJlHSr, ESCAPE AND RETAKING: 

58 . A poHce-officer may, for the purpose of arresting without warrant any , 
Pur^H of offenders into person whom he is aulhorised to arrest under th )9 
9thw jurisdictlotts. chapter, pursue such person into any place in BritUih . 

India. 


60 . (/) Any private person may arrest any person who, in his view, com* 

ArrMf ^nits a non-batlable and cognizable offence, or who 

Arrest by private peisuns. , , i . j ®rc j 

has been proclaimed as an offender; 


^ and shall, without unnecessary delay, make over any person so arrested 

Procedureon.sucharre.it. police officer, Of. in lUe ab.sence of a police. 

omcer, take such person to the ntaicst police-station* 


(2) If there is reason to believe that such person comes under the provi¬ 
sions of section 54, a police-olhcer shall re-arrest him. 


(j) If there is reason to believe that he lias commi:ted a non cognizable 
offence, and he refuses, on the demand of a police-olhccr, to give his name and 
residence, or gives a name or residence which such olficer has reason to believe 
to be false, he shall be dealt with under the provisions of section 57. If there is 
no sujficunt reason to believe lliai he has committed any offence, he siiall be at 
once released. 


60 . A police-officer making an arrest without warrant slia ^ without im- 
Person arrested be taken necessary delay, and subject to the pr^ -’'•■ons herein 

befnre Magistiatc or i//>Kcr in Contained as to bail, take or send the pt .son arrested 
charge of polu-r-station. before a late having jurisdiction m the case, or 

before the officer in charge of a police-station, 

61 . * No police-officer shall detain in custody a person arre.sted without 
Pis-'sonarrpstedn-ttobedc- warrant for a longer period than under all the cir- 

tained more than twentyfoui- cumsiances of the Case is reasonable, and such period 

shall not, in the absence of a special order of a 
Magistrate under section 167, exceed twentj-four hours, exclusive of the time 
necessary for the journey from the place of arrest to ihe Magisirate s Court, 

62 . Officers in charge of police-stations shall rep; rt lo rhe District Magis- 
Polic, to report apprehen- ‘rate, or, if he so direos, to il.e Sub-.in;i..jional Mag^s- 

siems,. trale, the cases of all persons arrested with^jiil warrant, 

within the limits of their respective stations, whether such jicrsons have been ad¬ 
mitted to bail or otherwise, 

63 . No person who has been arrestei by a policc-oiricer shall bo discharg- 
Disrhargcof persim appro- ed except on his own bond, or on bail, or under the 

bended. special order of a Magistrate. 

64 . When any offence is committed in the presence of a iMagistratc ^Yilh^n 
Offencp crimmittcd in Ma- the local limits of his jurisdiction, ilc may himself 

gistrate's prchcnco. arrost, or order auv person ^ j arie-'t, the f>lU‘«idcr, and 

may thereupon, subj^^cl to the provisions herein co'itained as to bail,t commit 
^ the offender to custody. 


* As to power of detention by officer in charge of a police-station in Upper Burma, 
aeatha Upper Burma Criminal Justice Regulation (V, of i8g2). 

t SeeCh, XXXIX., infra. 
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65 . Any Magistrate may at any time arrest or direct the arrest, in his pre- 
Arrest by or m presence of sence. Within tho local limits of his jurisdiction, of any 
Magistrate. person for whose arrest he is comp>etent, at the time 

and in the circumstances, to issue a warrant. 

66 If a person m lawful custody escapes or is rescued, the person from 
P..wer,i>n escape, to puTMie whose ciistOilv hc cscajKid or was rescued may im- 
and retake. mediately pursue and arrest liim in any place in 

liritish India. 

67 . The provisions of sections 47, 48, and 49, shall apply to arrests iin- 
Pnivislons of s^Tiions 4-, Section 66, although tlie person making any 
4S, and 40 to apply to aiie .t*. siicli arre.st is not acting under a warrant, and is not 
under -section ot- ^ poIice-olTiccr having authority to arrest. 


Chaf^'I’ick \ I.*— ( h Processks to ("umpm, Apim-\kanck. 


68 . (/) Ever} «mminons* issued by a C.V'urt iiikIit this f'odo shall he in 
Form of Mimmoi.-. wntins;. in dwplic.ite. sioiu-il and si^aled l)y tlic prcbi- 

ding onicer of such Court or by ‘-uch oilier ollicer as 
the High Court may from time tu time, by rule direct. 

{2) Such summons shall he served hv a police-olheer. or, subject to such 
_ V L j rules as the Local Government mav proscribe in this 

behalf, by an oQiccr of tlie Court issuing it, or other 
public servant. 


( f) This section applies also to the police in the towns of Calcutta and 
Bombay. 


69 . (/) The 

Summi>n'* how ‘.f i\**d. 


summons shall, if practicable, be served personally on the 
person summoned, by delivering or tendering to him 
one of the duplicates of the .summons 


(2) 1*'very person on whom a summons is so served shall, if so required by the 
Sipnatiiic Uf receipt f..r i'tvving olliLor, Sign a receipt thereloron the back of 
summons. the Other duplicate. 

(7) Serrate of a \ummon^ un an incorporated company or other body corpo¬ 
rate mav be tliected by servimy it mi the secretary^ heal manager^ or other prin¬ 
cipal officer of the iorporaiion, or by registered poii-Uiter addressed to the chief 
officer of the torpor at mn \n Hriti\h India. In such case the service shall be 
deemed to have been effected when the Utter would arrive in ordinary course of 
post. 

70 Where the person summoned cannot, by the exercise of due diligence, . 
Service when person sum- be found, the suinmons may be served by leaving one 
moned cannot be found. of the duplicates for hi Ill With some adult male mem¬ 

ber of Ills family* or in a preshlency-town. with his servant residing with him ; 

* Eor forms, see Sch. V., Foimb L and XXXI., infra. 
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and the person with whom the summons is so left shall, if so required by the 
serving officer, sign a receipt therefor on the back of the other duplicate- 

71 . If service in ike majiner mentioned in sections 69 and 70 cannot, by 
PnK'cdure •ofhen service- exercise of due diligence, be ejTecUd^ the serving 

canniit be (effected as before officer shall affix one of the duplicates of the sum- 
provtdeil. mons to some conspicuous part of the house or home¬ 

stead in which the person summoned ordinarily resides; and thereupon the sum- 
tons shall be deemed to have been duly served. 

72 . (/) Where the person summoned is in the active service of the Govern- 
Service on servant of ('.ov- ment Of of a Railway Company, the Court issuing 

crnmc-nt or of UaiUvay Com- the summons shall Ordinarily send it in duplicate to 

the head ot the office in winch such person is em¬ 
ployed; and such head shall the'eiqx>n cause the summons to be served in man¬ 
ner provided by section 6g, and shall return it to the Court under his signature 
with the endorsement required by lliai section. 

(^) Such signature shall be evidence of due service. 

73 . When a Court desires that a summons issued by it shall be served 
Scr\ui^ of summon', outMdc at any place ouiside the local limits of its junsdic- 

lotal limits. tion, iL shall ordinarily send such summons in dupli¬ 

cate to a Magistrate within the local limits of whose jurisdiction the person sum¬ 
moned resides or is, to be lliere served. 

74 . (/) When a summons issued by a Court is served outside the local li- 
Proof (»f v.TVK'i' in ^Jich mits rf Us juriMiiction, and in any case where the offi- 

casci>, and when scivuij; otb- CLT who has Served a summons is not present at the 
cer not present. hearini; of the case, an affidavit, purpaning to be made 

before a Magistrate, that such summons lias been served, and a duplicate of the 
summons purporting to be endorsed Un manner provided by section 6 j or sec¬ 
tion 70) b\ the person to whom it w'as delivered or tendered, or with whom it 
was left, shall be admissible in evidence, and the statements made ihoretn shall be 
deemed to bo correct unless and until the contrary is proved. 

{j) The affidavit mentioned .11 this section may be aitaclied to the dupli¬ 
cate of the summons, and returned to the Court. 


/?.— Warrant of Arreci * 

75 . C^) Every warrant of arrest issued by a Court under tins C de shill 
be m writing, signed by the presiding officer or, in the 
Form ot wanant ot ,me-t. ^ Bench of Magistrates, by any member of 

such Bench, and shall bear the seal of the Court. 

(:?) Every such warrant shall remain in force 
until it is cancelled by the Court which issued it, or 
until it is executed. 


Continuanre of wairant of 
arrest. 


70 . (/) Any Court issuing a warrant for the arrest of any person may, in 
Court may dliect security to its discretion, direct, by endorsement on the w'arrMt, 
betaken. that, if such person executes a bond with sufficient 

sureties for his attendance before the Court at a specified time and thereafter 
until otherwise directed by the Court, the officer to whom the warrant is directed 
shall take such security, and siiall release such person from custody. 

* These provisions apply to warrants issued under s. 10 of the Upper Burma Ruby 
Regulation <Xli. of 18S7), Fub s. ( 3 ) of that section. 
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( 9 ) The endorscmciu* shall state— 

{<7) the number of sureties; 

{d) the amount in wliich they and the person for whose arrest the war* 
rant is issued are to be respectively bound ; and 

(r) the time at whicli he is to attend before tlie Court. 

(j) Whenever securiiy is taken under this section, the ofUccr to whom the 
RcLo^nizancc to be fur- warrant is directed shall forward the bond to the 
warded- Court. 

77. (O A warrant of arrest shall ordinarily l^e directed to one or more 
Warrants to whum direct- puiice-ciriccrs, and. wheu issucd by a Presidency 
ed. Magistrate, shall always be so directed; but any 

other Court issuing such a warrant ni.av, it its immediate execution is neccs* 
sary, and no f>ol!Co-(>liicer is immod aicly available, direct it to any other person 
or perrons: ami suJi person or persons shall execute the same. 

Warrant ti> (^) When a warrant is tlirccied to more officers 

stms. or persons than uru\ 1: may be cxctuted by all, or 

by any uiic or mfjrc, of ilieui. 


78. A District Ma:ristrate or Sub divisional Magistrate may direct a 
Wairant n’..iv u Lir.-fU-iI warrant tci any landholder, farmer, or manager of 
to h.iih.-ldi-i , lauki vviiiun hts ilisirict or .siib><!iv»sioii for thearfest 

of anv esvaoed coir»*‘ t, praclaimeii oftenrier, or [lersou who has f>ecn accused 
of a ilon-bailahle otTeace, and who has eluded jiur-.uit. 

(j'J Such lin i^'il !er, firm T, or Tnanigi'r. ‘^ijAi! acknowledge in writing 
the receipt of the wirraru. an 1 sii'iH ox^'- uu* n if the person for whose arrest it 
was issued is in, or enters on, his land or farm, or the fund under his charge. 

(f} When the person against whom such warroit is issued i.s arrested, he 
shall be made (>ver wuh llic u arrant to die nearest poju e-ofheer, who shall 
cause him 10 be i.ik.c.*n beture a Magistrate ha\ing jLin.^ditlion m liie ca«c, unless 
security is taken under ‘ct’ ^n 7^. 


79. warrant direct 

Warrant dirciT- •! t j fn i c'.- 

officer. 


d. vO anv pol'ce-nlTicer may also In; r xc» uted by any 
Ollier poi.cC'OllK f;r lumt i-^ cn.ior>ed ufion 

tjj * ’V irraiit by iht- ol.hcvr to whom It r* directed ot 
c:id rscd. 


80. Thf' p'ofiir rr or other person executing a warrant of arrest shall 
of rc iifv ihv >iib->i:\iuc ihrrrof to ilic person to be 

ot warrant- And;, :t t(r<piircd, Miall show him the 

waTT.inr. 

81. Tile jvilic'; nme^T or other jicrson executing a warrant of arre^ shall 
t^.nb;est u* thr pmvivjrius e)f 7 ^ as to security)* 

\% i/joiii u!ni'-» **tsar\ fl4*lav. br‘ng ihe person arrested 
h#dort: 'hf Court before whi^.tl he is rcipiired hy 1 ^^ 
to pr duce Mich [M r.son. ^ 

P2 A w arrant of arrest may be executed at 
any plave in Ilrmsii India. 

• Pot froms. see Sch. V,, Form 11 , 


Perv*n an* '♦{ d t" ik- 
broujrrr l>< unc CiMifi nc 

delay. 


V\ hi Tp n%a! :ant may t»L t ^e- 
Cate<l. 
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S8* (/) When a warrant is lo be executed outside the local limits of the 
Warrant forwarcksdfur jurisdiction of the Court issuing tlie same, such Court 
cuUt»t uuUide jurisdiction. may, iii'-tcad of directing sudi warrant to a police- 
officer, forward the 8»me by post or ot^e^*vise to any Magistrate or JJisirut 
^ Suptrinkndeni i>\ Police, vr the Commissioner of Polite in a Presidcncy-tawn^ 

’ within the local limits of whose jurisdiction it is lo be executed. 

^ i^) The Magistrate, cr Distncf Superintendent^ or Commissioner to whem 

« :h wanajit is so forwarded, shall endorse his name thereon, and, if practi¬ 
cable, cause it to be executed, in manner haeinbefore provided^ within the local 
Itmtts of hia jurisdiction 

84. (/) Wh»*n a warrant directed to a police-officer is to be executed beyond 
Warrant diiecKd pol-ce the local limus rf die juri<*dicl»r>n of the Court i‘-?*uing 

officer fi^r eicecutiiai ouImJo the same, he fliall or linariiy t-^ke it hjr endorsement 
junsdu'tion. cither to a Mipistrate, or to a poliee-ollicer not brrlow 

the rank of an ofheer in charge of a stition, within the local limits of whose 
jurisdiction the warrant is to he executed. 

(2) Such Magistral!* nr polic»'-otlicer sinli entiorse his name tln^reon, and 
such endorsement shall lie sutfu lent auihonty t-> the police uflicer lo w'hom ihe 
warrant is directed to extrcuu* the s^ame within su' h lirruis. and the local police 
shall, if so rct^uired, assist such ollicer in executing such warrant 

fj) Whent'ver lh<*re is reason to believe tiuit tVi'* delay occasioned by ob¬ 
taining the eudorsemtfni ol ihe rMagisir.ite or t^olice-olticrT w lirn the local limiis 
of whose jiirisdictiMii thf 'ivirr.'uit is U) he executed \mH prevent such execution, 
the police-officer to wli- lu it is directed may execute the s:iinc without siKh en¬ 
dorsement in an> place beyond the local hmits of the jur.sdiction of the ('ourt 
which Issued it. 

(./) Th‘s section apphes aluj to the police in the towns of Calcuiia and 

r Bombay. 

86 . When a w’arrant (if a •'rest execute 1 outside th'* district in which it 
Pau'e<luri(»n ar* *»i I oE- was the person arr^sted slidl uni ss the Court 

»m a^T'^nsl uhorn wiiich .ssu'*d the warrant ■' wi'iiiu iwcntv miles of the 

t$^uird. place ol arrot or is nearer iiian tiie Magistrate, or 

Eis/n'et SuperinlenJent oi Vo\\i:<\ or the of IK au rv a Pre^idemy- 

inwn, within the local limits nt wnose juiisLhciMdi tiie arres wa? made, or unless 
security i^ tak'-n i;nder .section 7<\ be taken beiore sulu Magistrate, or Com- 
tniicsioncr, rr SuperinjefLitfit. 

80 . {/) Such M ig i sir ate. ■ Dis/ru ; Super: nte v /r«r »r Cnni ra issior er, 
PrMU'ilurr h\ »iaIc >h.ii. d the person arrcs*«*d appeirs lo be die person 
bcif^rrwiom intended b} the Court wii ch »s?ii -d ihe warrant,direct 

IB btouaiu. |j,j; lemoval m custody to sucii Court : 

Provided that, if the offence is baihihle, and such perjs 'U is ready and will¬ 
ing to give hail to the satl^t\v uon of such Magistrate, Dnirtit Superintendent^ 
nr Commissioner, or a tiircct'on has been ^n^iorsed under s^ cnon 70 on the 
warrant,and such pcr.s' n is read\ and willing lo give the secuniv required by such 
direction, liie Magistrate, /)tstnit Superiftten/e^i*. or i'omrnissi 'ner shall take 
auch bail or sccuniy * as the case miy be, and forward ine hand lo the Court 
which issucil liic warrant, 

fa) Nothing in lids shall he dec men! to prevent a police-officer from 

IftkiiMi: security uiulcrsoction 7b. 

^ See Si'h. Form 111., in/ra. 
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PROCESSES TO COMPEL APPEARANCE. 


C,—Prodamalion and Attachment. 

87 . (/) If any Court has reason to believe (whether after takmg evidence 
Proclamation fur person OF noi) iliat any person against whom a warrant has 

absconding, been issued by ii has absconded, or is concealing 

himself, so that such warrant cannot be executed, such Court may publish a 
written proclaniatioi** requiring him to nppear at a specified place, and at a 
specified time not less than thirty da}S from the date of publishing such pro¬ 
clamation. 

(2) The proclamation shall be published as follows :— 

(a) it shall be publicly read in some conspicuous place of the town or 
village in which such person ordinarily resides; 

(d) it shall be affixed to some conspicuous part of the house or homes 
lead ill which such person ordinarily resides, or to some conspi¬ 
cuous place of such town or village; and 

(f) a copy thereof shall be afhxcd to some conspicuous part of the Court¬ 
house. 

(7) A statement tn by the Court issuing the proclamation, to the 

effect that tiie proclamation was duly published on a specified day, shall be con¬ 
clusive eviiience that the requ remenls of this section have been comjiliid with, 
and that the proclamation was publisiicd on such day. 

88, (/) The Court issuing a proclamation under section 87 mizy at any time 

order the attach ment of anv propert), move able or 
” imiDOvoable. or both, belonging to tlii; proclaimed 
perst’U. 

(:?) Such order shall authorii' the attachment of any properly belonging 
to such person within the district inwhich it is made; and it shall authorize the 
attachment of anv property belonging to such person without such <listricl when 
endorsed by the District Magistrate or Chief Presidency Magistrate within whose 
district such ]#roperty is situate. 

(^y) If the properly ordered to be attached u a debt or other moveable 
property, the attachment under this section shall be made— 

(^0 by seizure ; or 

{b) by the appointment of a receiver; or 

(c) by an order in writing proinbiting the delivery of such property to 
the proclaimed person, or to any one on his behall; or 

{d) by all or any two of such methods, as the Court thinks fit. 

If the property ordered to be attached /V immoveable, the attachment 
under this section shall, in ihe case of land ])aving revniue to Goveiiuncnt, be 
made turough tlie Collector ot tlie district in w'hich the land is situate, and in all 
other cases— 

by taking possession ; or 

(/) l»y the appointment of a receiver: or 

UO by an order in writing prohibiting the payment of rent or delivery of 
pn>ptrty to the proclaimed person, or to any one on liis bchsdl; 
or 

(h) by all or an\ two of such methods, as the Court thinks fit, 

* See Sch. V„ Forms IV. and V,, infra. 
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(5) ^ ihe property ordered to be attached consists of livestock^ or is of a 
perishcAU noHtre^ ihe Court may, if it thinks it expedient, order immediate salt 
thtre^, and in suck case the proceeds of ihe sale shall abide the order of the 
Court 

( 5 ) The powers, duties, and liabilities of a receiver appointed under this sec¬ 
tion shall be the same as those of a receiver appointed under Chapter XXXVI. 
o * e Code of Civil Procedure.* 

{7) If the proclaimed person docs not appear within the lime specified fn 
the proclamation, the property under atiachment shall be at the disposal of 
Government; but it shall not be sold until the expiration of six months from the 
date of the attachment, unless it is subject to speedy and natural decay, or the 
Court considers that the sa’e would be for the benefit of the owner, in either of 
which cases, the Court may cause it to be sold whenever it thinks fit. 

89 . If, wiihin two years from the date of the attachment, any person 
Restoration of attached whose property is. or has been, at the disposal of Go- 

property. vernment under sub-section (y) of section 88, appears 

voluntarily, or is apprehended and brought before the Court by whose order the 
properly was attached, or the Court to which such Courtis subordinate, and proves, 
to the satistaction of such Court, that he did not abscond or conceal himself for the 
purpose of avoiding execution of the warrant, and that he had not such notice of 
the proclamation as to enable him to attend within the time specified therein, such 
property or, if the same has been sold, the nett proceeds of the sale, or, if part only 
thereof has been sold, tlie nett proceeds of the sale and the residue of the proper¬ 
ty, shall after satisfying thereout all costs incurred in conseq lence of the attach- 
ment, be del vered to him. 

D.—Other Rules regarding Processes. 

90 . A Court may, in any case in which it is empowered by this Code to 
IsBiie of warrant in lieu of, issue a summons fer the appcara'^ce of any person 

or in addition to, summ.ms. other than a jurof Of assessof, issue, after recording 
its reasons in writing, a warrantf for his arrest— 

(a) if, either before tlie issue of such summons, or after the issue of the 
same, but before the time fixed for his appearance, the Court 
see reasons to believe that he has absconded, or will not obey tiie 
summons; or 

(^) if at such time he fails to appear, and the summons is proved to have 
been duly served in time to admit of his appearing in accordance 
therewith, and no reasonable excuse is offered for such failure. 

91 . When any person, for whose appearance or arrest the officer presiding in 
Power to take bund for ap- any Court is empowered to issue a summons or war- 

peai-ance. rant, is present in such Court, such officer may require 

such person to execute a bond, with or without sureties, for his appearance in 
such Court, 

98 . When any person, who is bound, by any bond taken under this Code, 
Arrest on breach of bond tO appear before a Courl, does not so appear, the 
for appearance. officer presiding in surli r.ourt may issue a warrant 

directing that .such person be arrested and produced before h m 

* Act XIV. of 188a. t See Sch V. Form VII., in/ra. 
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93 . The provisrons contained in this chapter relating to a 1011110008 and 
Provisions of ti.is chapter Warrant, and their irsue, service, and eaecntimi, 
rentfr&tly appJicaitle to sum- shall, SO far as may be, apply to every gummou And 
monses and warrants of arsest. every warrant of arrest issued under this Code* 


Chaffer VII.—Of Processes to compel the Production or Documents 

AND OTHER MoVEABLE PkoFEKTY, AND FOR THE DlSCOVRRY 
OF Persons wrongfully confined. 

An—Symmcns to products 

M (/) W'^henever any Court, or, in any place beyond the limits of the 
Summons to produce Aicu- towns of Calcutta and Bombay, any officer in charge 
ment or otlier thing. of a poLcu-station, considers that the production of 

any document or other thing is necessary or desirable for the purposes of any 
investigation, inquiry, trial, or other procetjdinR under this Code b) ot before 
such Court or othcer. such Court may issue a summons, or such officer a written 
order, to the person in whose possession or power such document or thing is 
believed to be, rcqiitnug iiim to attend and produce it, or to produce it at the 
time and place slated m the summons or order. 

(2} Any pe^son required under this section merely to produce a docfi* 
mentor other thing shall he deemed to have complied with the rec]uisition, if he 
causes such document or thing to be produced instead of attending perscnaliy to 
produce the same. 

(j) Nothing in this section shall be deemed to affect the Indian Evidence 
Act. 1872,* sections i >3 and 124, or to apply to a letter, post-card, telegram, or 
other document, c?r parcel or tktng m the custody of die Postal or Telegraph 
Autljor.t.cs, 

D 5 . (/) if any d jcumenr. p^ircel or thins* in such custody is, in the opinion 
ProeeUuti: jLsu>U:Ucrb a:vil ot any District Magistrate, Chief IVesidency Magi.- 
irate, High Court or Conn of Session, wanted for 
t . purpose of any investigation, inquiry, trial, or other proceeding under this 
L ’e, sucu Ma'.;,str.Ue or Court may require the PtNiUl or I'clcgraph Aulho- 
n s, as the lu-iV be, to deliver sucli documciit, partcl, or thing to such 
per on as such Magi-trate or Court directs. 

(j; If any such document, partei, or thing i.% in the o:»iiiion of any other 

titrate, or or anv Coniusaijiier of Police or D sincl Superimendciit of 
J* lice, waiiLcJ f >r any such piirp ise, he may nijuire the Posial or Telegrapii 
D^jpartmcnt, as tli. case may b', 10 cause search to be made for and to detain 
bucii docuni^iut. or thinr pendmjt the order! of any such Oibirict Magis¬ 

tral-, Chief Presidency Magistrate, or Court. 

— Starch-wtrrant%s\ 

96 . (r) Where any Court has reason to believe that a person to whom n 
Whcav^arch- warrant may suinmons Of ordcr Under section 94, or a reqalsUion 
be issued. Under section 95, sub-tectiott (i)^ has been Or might be 

addressed, will not nr would not produce the document or th'ng aa required 
by such summons or requ'siiion, 

• Act 1 . Lf 1 H 72 . 

+ These provisions apply to searches under a. 9 (/) and (2) of the Upper Burtne 
Ruby Regulation 'XII. of 1887) —.‘see s 9 (j) of that Regutntion. 

For power to invest any foresi-oflicer with powet to iaaiic such warrant!, !ee Upper 
Burma Forest R -gulation tV. of lRp^). s 71 (r). 
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Of where Mich document or thing is not known to the Court to be in the 
poeseesion of any per^, 

or ^here the Covirt con«(iders tiuit the purposes of any inquiry trial, or other 
proceeding under this Code will be served by a general search or inspection, 

it may issue a pearrh-warrani; and the person to whom such warrant is 
dt may sc.irch or inspect in accordance tlurewith and the provisions 

hereinafter contained. 

(2) Nothing herein containci shall authorize any Magistrate other than a 
District Magistrate or Ch'cf Presidency Magistrate to grant a warrant to search 
for a document ,or other thing in the custody of the Postal or Telegraph 
Authorities. 

07 . The Court may, if it thinks fit, specify in the warrant the particular 

Power to restrict warrant. part thereof lo which Only the search or 

inspection shall extend; and the person charcred 
with the execution of such warrant shall then search or inspect only the place c^r 
part so specified. 

98 . (/) If a District Magistrate, Sub-divisional Migistrale, Pre-siderr^ 
Search ni house susperird Magistrate, or Magistrate of the first cl.iss, up; ;> 
to coninin •stolen nropL-rty. infonnaiion, and after such inquiry as he thinks 
forced documents &c. necessary, has reason to believe that any place is 

used for the depos t or sale nf stolen property, 

or for the deposit, or sale, or manufacture of forged documents false 
seals, or counterfeit stamps or coins, or instruments or materials fur counter¬ 
feiting coin or stamps, or for forging, 

or that anv forged dnciimetiis, false seals, or counterfeit stamps or coin 
or instruments or m.it<;rlal^ usni for counterfeiting coin or stamps, or for forging, 
are kept or deposit <l in anv place, 

he may. by Ins warrant,* authorize any police-officer above the rank of 
a constable— 

(a) lo enter, with such assistance as miy be required, such place, and 
to search the same in manner specified in the warrant, and 

(f) to take possession of any property, documents, seals, stamps, or coins 
therein found, which he reasonably suspects 10 be stolen, imlaw- 
fuUy obtained forged false, or counterfeit, and also of any such 
instruments and materials as aforesaid, and 

(r/) to convey such properly, documents, seals, stamps, coins, instruments, 
or materials before a Magistrate, or to iruard the same on the 
spot until the offender is taken before a Magistrate, or olherw'se 
to disiXHe ereof in some place of safety, and 

(f) to take into custody, and carry before a Magistrate, every person 
found in such place who appears to have been privy to the deposit, 
sale, or manufacture or keeping of any such property, docuTnents, 
seals, stamps, coins, instruments, or mat rials, knowing or having 
reasonable cause to suspect the Said property to have been stolen 
or otherwise unlawfully obtained, or the said documents, seals, 
stamps, coins, instruments, or materials to have been forged, falsi- 
Eed, or counterfeited, or the said instruments or materials to 


^ Sfe Sch. V , Form IX , iu/ra 
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been or to be intended to be used for counterfeMng €C»& or 
stamps, or for forging. 

(2) The provisions of this section with respect to— 

(a) counterfeit coin, 

(d) coin suspected to be counterfeit, and 
(f) instruments or materials for counterfeiting coin, 
shall^ so far as they can be made applicable, apply, respectively, to— 

(u) pieces of metal made in contravention of the Metal Tokens Act, 

18S9,* or brought into Hriiish India in contravention of any notifl- 
caiion for the time being in force under section 19 of the Sea 
Customs Act, iSyS.f 

(d) pieces of metal suspected to have been so made, or to have been so 
brought into British India, or to be intended to be issued m con¬ 
travention of the former of those Acts, and 
(r) instruments or materials for making pieces of metal in contraven¬ 
tion of that Act. 

99 . When, in the execution of a search-warrant at any place beyond 
Disposal of things found n the local limits of the jurisdiction of the Cotirl 
search f>fyond junsdirtum. which issued tl»e same, any of the things for which 
search is made are found, such things together with the list of the same pre¬ 
pared under the provisions hf-rcinaficr conrained, shall be immediately taken 
before the Court issuing the warrant, unless such place is nearer to the Ma¬ 
gistrate having jurisdiction therein than to such Court, in which case the list 
and things shall be immediately taken before such Magistrate; and. unless 
there be good cause to the contrary, such Magistrate stoll make an order 
authorizing them to be taken to such Court. 

C, —Discovery of Persons wrongfully confined. 

100 If any Presidency Magistrate, Magistrate of the first class, or Sub- 
Search for persons wrong- divisional Magistrate, has reason to beheve tliat 
fully confined. any person is confined under such circumstances that 

the confinement amounts to an offence, he may issue a search-warrant, and 
the person to wliom such warrant is directed may search for the person so 
confined; and such search shall be made in accordance therewith, and the 
person, if found, shall be immediately taken before a Magistrate, who shall 
make such order as, in the circumstances of the case, seems proper. 

D. — General Prot'isxons relating to Searches, 

101 . The provisions of sections 43, 75. 77, 79, 82, 83. and 84, shall, so 
Direction, &c., of search- l&r AS may be, apply to all search warrants issued 

warrants. under section g6, section 98, or section loo- 

102 . (/) Whenever any place liable to search or inspection under this 
Persons in charge of closed chapter is closed, sny person residing in, or being in 

place to allow icarch. charge of, such pia( c, shall, on demand of the officer 

or other person executing the warrant, and, on production of the warrant, allow 
him free ingress thereto, and afford all reasonable facilities for a search therein. 

(2) If ingress into such place cannot be so obtained, the officer or other 
person executing the warrant may proceed in manner provided by section 48 . 
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(fi W^re any person in or about suck place is reasonably suspected oj 
concealing about his person anv article for which starch should be made, such 
person be searched. If such person is a woman, the directions of secUan ga 
shall be observed 

108 . (/) Before making a search under ihis chapter, the officer or other 
Semrch to be made in person about to make it shall call upon two or more 
pmence of witnesses. respectable inhabitants of the locality in which Uie 

place to be searched is situate to attend and witness the search. 

is) The search shall be made in their presence and a list of all things 
seized in the course of sucti search, and of the places in which they are respec¬ 
tively found, shall be prepared by such officer or other person, and signed by 
such witnesses; but no person witnessing a search under this section shall be 
required to attend the Court as a witness of the search unless specially sum¬ 
moned by it. 

(j) The occupant of the place searched, or some person in his behalf. 
Occupant of p*ac€ f^arch- shall, in every insianc-, be permitted to attend during 
H may attend. the Search, and a copy of the list prepared under 

this section, signed by the said witnesses, shall be delivered to such Occupant 
or person at his request. 

(^) JVhen any person is searched under ser/ion ro2, sub section a 
I ill of ail things taken pos\esuon of shall he prepared, and a copy thereof 
shall be delrvefed to such person at his request. 

E.—Misce Uaneou x, 

104 . Any Court may, if it thinks fn, impound any document or thing 
Power to irnpouml docu- producctl before it under this Code. 

meiit, &c., pnidoi cd. 

105 . Any Magistrate may direct a search to be made in his presence of 

Majrstraie may tlircrt place for the search of which he is competent 

March in bib prebrtiic. lo issue a Search-warrant. 


PART IV.—PREVENTION OF OFFENCES. 


ClIAl'TPR VI11 .*—Ok Skcpritv for kerpiko the 
1‘k\,.e and i-ou G('or> Behaviour, 

j*I ,—Securilrffr keeping the Peace on Conviction. 

106. (/) Whenever any person accused of rioting, assault, or other 
Security f»>r keeping the offence involving a breach of the peace, or of 
|ieace on conviction. abetting the same, or of assembling armed meOf 

or taking other unlawful meastires with the evident intention of committing 
the same, or any person accused of commiliing criminal inumidaUon« ia 
convicted of auch offence before a High Court, a Court of Session, or the 

* Sr. au to of the Siod Kroner er He filiation (III. of are to he read with, 

anil consnrued nr part of, thir chapter—^See s. ay of that Regulation, and s. ^ of this 
Code, supra. 
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Cooft eC a Prestdenoy Magistrate, a Dislrict Magistrate* a Sub-divtsioBal Magis* 
tiate* or a Magistrate of tbe first class, 

and such Court Is of opinion that it is necessary to require such person 
to execute a bond for keeping the peace, 

such Court may, at tbe time of passing sentence on such person, order him 
to ncecute a bond* for a sum proportionate to his means, with or without 
sureties, for keeping the peace during such period, not exceeding three years* 
as it thinks fit to fix. 

(2) If the conviction is set aside on appeal or otherwise, the bond so execut¬ 
ed shall become void. 

fj) An order under this section may also he made hv an Appellate Court or 
by the High Court when exercising its powers of revision. 

B.—Security for beeping the Peace in other cases and Security for Good 

Behaviour. 

107 . (/) Whenever a Presidency Magistrate, District Magistrate, Sub- 
Security fur keeping the divisional Magistrate, or Magistrate of tbe first cisss, 

peace in other cases. is informed that any person is likely to commit a 

breach of the peace or disturb the public tranquillity, or to do any wrongful 
act that may probably occasion a breach of the peace, or disimb the pubhc 
tranquillity, the Magistrate may. in manner hereinafter provided, require such 
person to show cause why he should not be ordered to execute a bond, with or 
without sureties, for keepinj? the peace for such period, not exceeding one 
year, as Uie Magistrate thinks fit to fix. 

(2) Proceedings shall not be taken under this section unless either the person 
informed against, or the place where the breach of the peace or disturbance is 
apprehend^, is within the local limits of such Magistrate*s furisdiciim, and no 
proceedings shall be taken before any Mastistraie, other than n Chief Presidency 
or District Magistrate, un^ess both the person informed against, and the place 
where the breach of the peace or disturbance is apprehended, art within the local 
limits of the Magistrate s jurisdteiion, 

(j) When any Magistrate not empowered to proceed under sub section 
Procedure of Maffistrate (t) has reason to believe that any person is likely to 
not empowered to act under comniit a breach of the peace, or disturb the public 
sub-secHon (rj. tranquillity^ or to do any wrongful act that may 

probably occasion a breach of the peace, or disturb the public tranquillity, 
and that such breach of the peace or disturbance cannot be prevented otherwise 
than by detaining such person in custody, such Magistrate may, after recording 
his reawns, issue a warrant for his arrest (if he is not already in custody or 
before the Court), and may send him before a Magistrate empowered to'deal 
with the case, together with a copy of hu reasons. 

{4) A Magistrate before whom a person is sent under this section may in 
his discretion detain such person in custody until the completion of the in¬ 
quiry hereinafter preacribed. 

108 . Whenever a Chief Presidency or District Magistrate, or a Presidency 
Securiiy for good beha- Magistrate, or Magistrate of the first class specialist 

•otoxir from persons dissemi- empowered by the Local Govtrtmenl in this behalf 
nattng seditious matter. information that there is, within the limits of his 

jurisdiction, any person who^ wUhin or without such limits, either orally or in 

* See Sch. V., Fornri X., infra. 
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dhummafet, jr alttmpU to distaninate, or in rnymm «iett tkt diuemU 

nation of ^— 

(a) any sedt/wus maiUr^ that is to say, any matter the publication of which 

^ is punishable under section 124A of the Indian Penal Codef of 

» {b) any matter the publication of which is punishable under section 
of the Indian Penal Code,* or 

(c) any matter concerning a Judge which amounts to criminal intimidch 
tion or dtfamation under the Indian Penal Code,* 

suck Magistrate may (in manner hereinafter provided) require such person to 
show cause why he should not be ordered to execute a bond with or without sure¬ 
ties, for his good behaviour for such period, not exceeding one year, as the Magis¬ 
trate thinks ft to fix. 

No proceedings shall he taken under this section against the editor, proprietor, 
printer, or publisher of any pubticuiion registered unaer, or printed or published 
%n conformity with, the rules laid down in (he Press and Rtitistralion of Books 
AH, s86y,\ except by the order or under the authority of the Governor-General tn 
Council or the I.ocal Government, or some officer empowtred by the Governor- 
General tn Council in this behalf 

Security f.r pood l,ehavi..ur 109 - ''Vhcnever a Presidency Magistrate Dis- 

fioni vagrants and husi>ccted trict Magistrate, SuD-divisional Magistrate, or Magis- 

{ygiie of tJie first class, receives information— 

{a) that any person is taking precautions to conceal his presence within 
the local limits of such Magistrate's jurisdiction, and that there is 
rt'as >n to believe that such }>erson is taking such precautions with 
a view to committing any offence, or 

(b) that there is within such limits a person who has no ostensible means 

of subsistence, or who cannot give a satis!actory account of him¬ 
self, 

such Magistrate may, in manner hereinafter require such person to 

show cause why he should not be ordered to exet md, wiih sureties, for 

his good behaviour for such period, not exceeding one year, as die Magistrate 
thinks fit to fix. 

110 . Whenever a Presidency Magistrate, District Magistrate, or Sub-divi- 
Sciurity forgiiod iK‘havjour sion^l Magistrate, or a Alagistrate the first class 
from habitual olfciiiU-i.s. Specially empowered in this behalf by the Local 

Government, receives information that any person within the local limits of his 
i«ci>idtct«>n—' 

(a) is by habit a robber, house-breaker, or thief or 

(^) is by habit a receiver vf stolen property knowing the same to have been 
stolen^ or 

(c) hahitual'y protects or harbours thieves, or aids in the concealment or 

disposal of stolen property, or 

{d) habitually commits mUchief extortion, or cheating, or counterfeiting 
coin, currency notes, or stamps, or attempts so to do, or 

(<) habitually commits, or attempts to commit, or abets the commission of 
offences iPSDolving a breach of the peace, or 


• Mi XLV. i>f i860. 


t Act XXV. 0/ my. 
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(/ } a xe dtipcraU and dangtrout as to rsnitr his bting at largo wiihaut 
stcurity hazardous to the communiiy, 

such Magistrate may, in manner hereinafter provided, require such person 
to *>how cause why he should not be ordered to execute a bond, with sureties, 
for his good behaviour for such period, not exceeding three years, as the Magis¬ 
trate thinks ht to hx.* 


Ill The provisions of sections 109 and 110 do not apply to European 
Proviso as to l£uropean British subjects in cases where they may be dealt with 
vagrants. under the Eurc^ean Vagrancy Act, 1874.! 


112 When a Magistrate acting under section 107, uctum /oj, section 
r be mad seciion iio, deems it necessary to require 

Or er to ma c- person to siiow cause under such section, be shall 

make an order in writing, setting forth the substance of the information received, 
the amount of the bond to be executed, the term for which it is to be in force, and 
the number, character, and class of sureties (if any) required. 


1134 § If the person in respect of whom such order is made is present in 
Procedure in rcsDvciof per- Court, it shall be read over to him, or. if he so de* 
503 present in Court. sircs^ the substance thereof shall ho explained to him. 

114 § If such person is not present in Court, the Magistrate shall issue a 
Summons orwarr int in rise Summons requiring him to appear, or, when such per- 
of person not so present. son is in custody, a uarrant directing the officer in 

whjse custody he is to bring him before the Court; 

Provided tliat, w'hencver it appears to such Magistrate, upon ibo report of a 
police-officer, or upon other information (the substance of which report or infor¬ 
mation shall be recorded by the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach of the peace cannot 
be prev'rnted otherwise titan by the immediate arrest of such person, the Magis- 
irate may at any time issue a warrant for his arrest. 


115 . ^§ Every summons or warrant issued under scctir»n 1x4 shall be ac- 
Copy of order nn ler section companied by a copy of the order made under see- 

113 to accompany summ ms lion 112, and such copv shall be delivered by ihc 
or warrant. Officer Serving or executing such summons or warrant 

to the person served with, or arrested under, the same. 

116 . i The Magistrate may, if he sees sufficient cause, dispense with the 
Power to disoense with per- personal attendance of any person called u|>on to 

sonai attendance. sliow caus^t why he sliould not be ordered to execute 

a bond for keeping the peace, and may permit him to appear by a pleader, 

* In Upper Burma information as to any person who earns his livelihood by carrying 
on, or assisting in carrying on, the game of *' ti/’ or any other game or pretended game cit 
a like nature, may be dealt with as information of the description mentioned In tnia sec¬ 
tion.—See s 8 of the Burma Gaming Act (XVI, of r884). 
t Act IX. of 1^74. 

. 1. t ” 5 . and it?, do not apply to an enquiry under s 4c of the Pun¬ 

jab Frontier Crimes Regulation (IV. of 1687). 

IT ^ 112 to 125 apply to all cases n-qniring fpriirify for good behaviour under the 

Upper Burma Fromicr Cr.wsing and Diktat brd DUtficis Regulation UX, of i887),->- 

bcc b. 5 of that pf'giilatiun. 
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llT.-t (/) When an order under section 112 has been read or explained 
Inquiryu to truth uf infur" under section 113 to a person prc‘scnt in Coart, or 
*"*^*****' when any person appears or is hr 'u^ht before a 

Magistrate incompliance with, or in execution of, a summons or warrant issued 
un section 114, ilie Ma^is*r\te shall proceed to inquire int' the truth of the 
information upon which action has be n taken, aTid to take such further evidence 
as may appear necessary. 

(2) Such inquiry shall be made, as nearly as may be practicable where the 
order requires security for keeping the peace, in the manner hereinafter pr^^s- 
ertbed for conducting tri lls anfi recording evidence in summons*cases; and, where 
ilie order requires security for good behaviour, in the manner hereinafter pres- 
cribeil for conducting trials and recording evidence in warranl*cascs, except that 
no charge need be framed. 

(.7) For the purjioscs of this section the fact that a person is a habitual 
offender may be provud by evidence of general r pute or otherwise. 

(4) Where /wo or more persons have been asweiafed together in the maiJer 
under in,juirv. they muv be dealt with tn the same or separate inquiries as the 
Magistrate shall think }ust. 


If, upon such inquiry, it is proved that it is necessary, for keep- 

, ing the p-ace or maintaining good behaviour, as the 

Onlrr to jrive secuncy. " 1 

case may be, ih it the person in resjiect of whom me 

inquiry is made should execuie a b^ad, widi or without sureties, trie Magistrate 

shall make an order accordingly : 

Provided.— 


first,, that no pi-rson sihall be ordered to give security of a nature differ¬ 
ent from, or of amount larger than, or for a period longer ihaiii 
that specified in ific order made under section 112: 

secondly^ that the amoiiiiL of every bond shall be fixed with due regard to 
the circumstances oi the case^ and 'shall not be excessive; 

thirdly, that, when the person in respect of whom tlie inquiry is made is 
a minor, the bond shall be executed only by his sureties. 

119 .t If, on an inqirry under section it7, it is not proved that it is neces- 
Di;£char^ uf person infurm- sary tor keeping the peace or maintaining good bcha- 
cd against. viour, a$ the case may be, that the person in respect 

of whom the inquiry* is made should execute a bond, the Magistrate sliall make 
an entry on the record to that effect, and, if such person is in custody only for 
the purposes of tite inquiry, shall release him, or, if such person is not in custody, 
ihtdi'discharge him. 


C,—Proceedings in all Cases subsequent io Order to furnish Security. 

130 -1 (^) If any person, in respect of whom an order requiring security 
Commencement of period is made under section io!> or seviion iiS, is, at the 
for which becurityisrequired, time such order is made, sentenced to. or undergoing 
^ a sentence of, imprisonment, tlie period for which such siHurity is required shall 
commence on the expiration of such sentence. 


* Se« foot-note (i) on last-preceding page, 
f Sre foot-note (f) on la^ t-pfe*'cding osge. 

Cr P C. ^1838;.—7. 
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SLCuiiiry Fon kfff/xu the fialk, 


( 2 ) In othtr cases such period shall cOTumence on the date of such order, 
unless the Magistrate^ for suffiiient reason, fixes a later date. 

121.* The bond to be executed by any such person shall bind him to keep 
f h< ^ ix^acc or to be of go^ behaviour, as the case may 

on ents o m . latter casc, the commission or attempt 

to commit, or the abetment of, any offence punislnble with imprisonment, wher¬ 
ever it may be committed, is a breach of the bond. 


122 . 


Power to rrjcct surettifs. 


A Magistratt: may refuse to accept any surety offered under this 
chapter on the ground lliat, for reasons to be recorded 
by Uk' Mag’straic, such surety is an unfit person. 


128.* (/) If any person ordered to L;ive security under section 106 or 
Iniprisonmrnt >n dvfault of section I iS (loes not give sirch fcrnrity on or before 
••cunty, the date on winch the period for which such security 

is to be given commeiiccb, he shall, except in the case next hereinafter men¬ 
tioned. be committed to prison,t or, if he ks already m prison, be detained in 
prison^ unt I buch period expires, or until within such period he gives thesecurit} § 
to the Court or Magistrate who made the order requiring it, 

(^) When such pers-on lias bc; n ordered by a Magistrate to give sec'irilv 
PrrJTcedjnjeswhrnt.'br buj Un z perind exceeding one vear. such Magis raic 
beiore High Cfvirt i»r t\.uTt ef shall, if sutli pefsnn (loes not give such security as 
Session. aforrsa'rd, a warrant diretting 1/im to be detained 

ill prison pending the (Orders ot the S'esu^yns fuJee, or. if surh Magisiiaic is a 
Presidency Magistrate, pending thf ordcis of die High Court; an<i the proceed¬ 
ings shall be laid, as soon as conveniently may be, before such Court. 

(j) Such Court, after examining such proceedings, and requiring from the 
Magistraie any further infomiation or eMdcncc which il thinks necessary, may 
pass such order on the case as it thinks fit: 

Provided that the perioil (if anyi for which any person is imprisoned for 
failure to give security' shall not exceed dirce years. 


If the security is tendered to ike oficer in charge of the jail, he shall 
forthwith refer the matter in the Court or Magtsiraie who made the order, and 
shat I await the orders of suih Court or Magistrate, 


f cl Imprioonment for failure to give security for 

K.nd of .mpr.«>r.«.n.. 

(6) Imprisonment for failure to give security for good behaviour may be 
rigorous or simple, as the C!ourt or Magistrate in each casc directs. 

124.* (r) Whenever the District Magistrate or a CAi'^PrcsideWf-’lkTagis- 
Puwcrtorclwiisr prrftrinMm* trite IS of opiuion that any person imprisoned for 
pnwncd forUiiing togiiresr- failing to givc security under this chapter, whether by 

ihe order of such Magistrate or that of his predecessor 
in office, or of some subordinate Magistrate, may be released without haaartl to 
the community or to any other person, he may order such person to be dU- 
charged. 




* Sec fnot-not€ 'ij on p, la suf^ra. 
t ^ Srh. V , Votmt XIU and XIV , in/ru, 

B t puni^brnmi for cftcaptmr or attvmptinf to escape see s« fns the ladUe 

Penal Code (Act XLV. of iR/wi) ^ ^ ^ 

i Sec Sch, V . Form XV , in/ra 
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{g) WhtniTtr any ptrson has been imprisoned for failing to give securily 
under thu chapter^ the Chuf Presidemy or District Magistrate rmey (unless the 
order has been made by some Court superior to his own) make an order reducing 
‘ 'fmoumt of the security or the number of sureties^ or the time for which seen- 
has been requited, 

(j) Whenever the District Magistrate or a Presidency Magistrate Is 
of opm on that any person imprisoned for failing to give security under this chap¬ 
ter. ms ordered by the Court of Session or High Court, may be released with¬ 
out hasard to the community^ such Magistrate shall make an immediate report of 
the case for the orders of the Court of Session or High Court, as the case may 
be, and such Court may, if it thinks fit, order such person to be discharged * 

1251 The CAi^ Presidency or District Magistrate may at any lime, for 
Power of District Magts- suflicient reasons to be recorded in writing, cancel 
trtte to cancel nny bond for any bond for keeping the peace, or for good behaviour^ 
keeping the peace or exccu cd under tliis chapter by order of any Court 

haxiouT, district not superior to his Court. 


126. (0 Any surety for the peaceable conduct or good behaviour of 
.. . . ^ another person may ai any time apply to a Presidency 

ISC rgc u surejrs. Magistrate, District Magistrate, Sub-divisional Ma¬ 
gistrate, or Magistrate of the first class, to tancel any bond executed under this 
chapter \vl hin the local limits of his jurisdiction. 


(-r) On such appiication being made, the Magistrate shall issue his sum- 
nums or warrant, as iie thinks fit, ropiiring the pet sun for whom such s irdy is 
hound to appLar or to be brought betore him. 


(j) When such person appears or is brought before the Magistrate, such 
^ Magistrate shall cancel the bond, and ^hall order so' h person to give, for the un¬ 
expired portion of the term of such bond, fresh security of the same description 
as the original security Every such order shall, for the purposes of sections 
121, 122, 123, and 124, be deemed to be an order made under section lo6 or sec¬ 
tion j iS, as the case may be. 


Ch.^ter IX.— L/nlawfcl Asskmblies. 

127. (i) Any Magistrate or ofilcer in charge ol a police-station may com- 
Assembly t«> disperse on ntand any unlawful assembly, or any assembly of fiie 
commaid of Ma;»istrate or or more persons likely to cause a disturbance of the 
-fhcer. pulilic peace, to disperse; and it siiall thereupon 

be title duly of the members of such assembly to disperse accordingly. 

(a) Tiiis section applies also to the police in the towns of Calcutta and Bombay. 

128 If, upon being so commanded, any such assembly dots not disperre 
r« of ovtl tone to dis- o** without being so commanded, it conducts 
itself in such a manner as to show a determination 
not to disperse, any Magistrate or officer in charge of a police station, whether 
within or without the presidcncy-tovMis, may proceed to disperse such assem¬ 
bly by force, and may recpiire the assistance of any male person, not being i n 

* Spr Srh Voiin XV'., 
r S< € foot notp on p. 32 , ^u/ 7 •l, 
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officer or soKlxr m Her Majesty's Army, or a volunteer enrolled under the 
Indian VolutHfccrs Acr, 1869 * and acting as such, for the purpose of dispers¬ 
ing such assembly, niri, if necessary, arresting and confining the persons who 
t jim part of it. inOrder to disperse such assembly, or that tliey may be pun¬ 
ished according to law. 


129 . If anv such assembly cannot be otherwise di^persed, and if it is 
iKVcssarv for the public security that it sliould be 
of nrilitary i,rcc. dispersed, tlie Magistrate of the highest rank who 

is present may cause it to be dispersed by military force. 


130 . (/) When a Magistrate deiermines to disperse any such assembly 
Duty of offiror rorrmard- bv niiliiarv ^orce, he may require any commissioned 
ingtnx»p«rcquirrci by or non-commissioned officer in command of any 

tiate to disj>cr!.e soldiers in Hef Majesty's Army, or of anv volimle^'rs 

enrolled underline Indian Volunteers Act, t8fu>* in di<ip-rse such assembly 
bv militarv force, and to arrest and confine such persons forming part of it as 
the Magistrate may (brecr, or a> it may be necessary to arrest and confifie in 
order to disperse the assembly, or to have them punished according to law. 

(jJ Every .such oilji er shall obey such requisition in such manner as 
bethinks fit; but, in so d.iing, hcshallu.se as liule force, and do as little 
injury to ;>er.son and propcr:y. as mav be consistent with dispersing the assem¬ 
bly, aud arresting and detauung sucii pers ons. 


131 Wnen the public security is mandosiiy endangered by any such 
/f j assembly, and wlien m Mag'strasr can be rommuni- 

ufbcci^ to cated With, Aiiv loniinissioncd officer of Her Majes- 

a^scT;ij!>. jy'jj Army rn.iy ibsjHTse siuh assembly by military 

force, and mJty arrest and confuie any persons fornrng part of \\ in order to 
di^p^'r^e suiU at^.-itm'^ly, or tiiai lijc> may be ]>unisiied av cording to law; but, if, 
while he is at-Mig under tins it iM-vomes prariicahle for him to commiini- 

CAle wjtli a Magistrue.he shall do so* an-.i shall thentc forward olwv the ins¬ 
tructions . the Mag;s’.ra*.e ai. to whether he shall or slidl not continue such 
action. 


132 No prc'^icuiion ajainsl my ftrion h-vr anv a'.i purporting to l>c 
Pniirrrinn prmi-- done und'*r tluN chnprer be insUliiied in anv 

iition fr a/ts.j.ne unjer C'ruu'iial CfWi eM ept wiiii ihc sancLioii of the 
tbApter. Crovcrnrjr-fjeneral ui Councii , and — 


(a) no Mtu' ^.tratc or police-ofiiccr acting under tins (.liiipter in good 
(nrl + ^ • 

|/ i no onicer at tins: under secunn 131 in <M/id faith.t 

(i j n do'ng anv act in trond faub,f in ? rmpliaftcc with a rf<]uisi* 

1 niidcr'''i:ctu>n 128 or set lion 13'^, and 

f /) no inferior olik*'r or soldier, or volunieer, dohig arty act in obedience 
to anv order whkh he was Ivound to 

shdl he d^vrm d t) bav-2 thereby committed an ofF^^nco. 


■i 

%%, 52 


A' l X\. rj* 

* ’V"" " 'W* Ih- I"'!'’'' tVnalCoJr I Art KIX. of i 860 ). 

*^* 1 ' ^ T ol shfr r,enrrai Cl»U 9 i -8 A«'l iN of t 8 y 7 ). 
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Chapter X. —Public Nuisances. 

^ ISS-V (/) Whenever a District Magistrate, a Sub-divisional Magistrate, 
iwdrr fur remo- Or, when empowered by the Local Governmeni in 
nf fiuiflAPce. Uiis l>ehalf, a Magistrate of the 6rst class, considers, 

’c>n receiving a pohcc-report or other Infoimaiion, and on taking such evidence 
(if any) as he thinks ht. 

that any unlawful obstruction or nuisance should be removed from any way, 
river, or channel which is or may be lawfully used by tlie public, or from any 
public place, or that any trade or occupation, or the keeping of any goods 
or meruhandise, by reason ot its being iiijurious to the health or physical 
comfort of theconrimuiiity, should be suppressed or lemoved, or prohibited, or 

that the construction of any budding or the disposal of any substance 
as likely to occasion conflagration or expl(«sion, sliould be prevented or 
slopped, or 

that any building is in such a condition that it is likely to fall, and thereby 
cause injury to persons living nr c arrymg on business in the neighbourhoed or 
passing by, and that, in conseipience, us removal, repair, or support is neces¬ 
sary, or 

that any tank, well, cr cxcavat'on adjacent to any such way or public 
place should be fenced in siuli :i manner as lo prevent danger arising to the public, 

such Magistrate may make a conditional orderj le^jiiiring the person caus¬ 
ing SUCH obsirucium or nuisanvo. or carrvmg on such trade or occupation, or 
keeping any such goods or merchandise, or owning, p* ssessing. or conirolhng 
such building, subsiance, tank, well, or eXLa\ation, wiihiri a time to be Axed in 
the order, 

to remove such obsinuiiou or nuisance ; or 

lo suppress or remove sucii trade or occupation; or 

to remove such goods or mercbardisc; or 

to prevent or stop the consuuciion of such buildii-g; or 

to remove, repair, or support h; or 

10 alter tlie ili'‘pc>s.\l of such substance ; or 

to fence such lank, wdl, or excavaiirn. as liic case may bo; or 

lo appear before inmse'f or some other Magistrate of the first or second 
class, at a lime and place U' be fixed by the order, and move to have 
tlie order set aside or modified in manner hcTeii after provided. 

- . ' ' - 

• S« u> IJ4 have been special y istinded to the Ciry of Madras—See s. 29 

id Ihi* Ci'\ Madras Municipal Art Amendment An (Mad. An VII. of 1S84), and ». 3 
\ r) this Ai’i And as tu the ni* dni iK ot ‘ Disinri Magistiaie '* in these sections, 

Mheii applied as txtcmbil. s-r s 3 (tn} of the City of Madras Municipal Act (Mad. 
Act 1 . of 1^84', aineinbd by A ts V.'il id 18S4 ami II of 1892. 

f The powers i/f a iMiiiirt Ma^isiraic under the section may be conferred on 
municipal b Mrds m the N rih Western Provinces and Oudb, and in municipal com* 
nihwa in the ( rnfral Provinces, and thereupon the provisions of ss 13^ to 14a, both 
iiwUhivc with a modifiration in % M3- **** pneecdings taken in exercise of 

tho iKWiT. (tv,.lined.—See « 57 i»i ihe Norih-Western Provinces and Oudh Muni- 
ripMiitic« Am <NV* of 1K83), and tnc Ceitiral Province* Mnuicipal Act (X Vlli of 1S89), 

* lest'Cv 

j Si*' h \ , Form X\'l . tnfm. 
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(j) No order duly made by a Magistrate under this section shall be 
called in question in any Civil Court. 

ExpUnation ,—A “public place” includes also property belonging to 
the State, camping grounds, and grounds left unoccupied for sanitary and recre¬ 
ative purposes. 

134-* (/) The order shall, if practicable, be served on the person against 
Service or notification of whom it is made in manner herein provided for scr- 
vice of a summons. 

(a) If such order cannot be so served, it shall be notified by proclamation 
published in such manner as the Local Government may by rule direct, and a 
copy thereof shall be stuck up at such place or places as may be fittest for 
conveying the information to such person. 

Per .on to whom orJer is 135 * The person against whom such order is 

adJresiied to obey. made shall*- 

(tf) perform, within the time specified in the order, the act directed 
thereby ; or 

{b) appear in accordance with such order, and riiher show cause against 
t:r shaw cAuac vf claim same, or Ap])l\’ U) the iSlagistrate 
jury. by whom ii was made to appoint a 

jury to try whether the same is* reasonable and proper. 

130.* if such person does not perform such act. or appear and show 
Con.rquenteuf his faihn« Of apply for the apf>oiiiimeni of a jury as 

to dll so. lequircd by section 13s, ho nhall be liable to the 

penalty pr^^scTibeJ in that beball in section iSSof iho Indian Penal Code,t and 
the order shall be made absolute. 

13T* (/) If he appears and show.i cause against iht; oidcr, the Magistrate 

t‘r,u' dure wh re he .ip CVldcnCC 111 the mittcr tfJ tn a summoM.- 

pears to show cause. 

H the Magistrate is satisfied that the <ird r is not rcasonabk and 
proper, no further proceedings shall be taken in the case. 

(j) If the Magistrate is not so satisfied, tlie order snail be made absolute. 

Procedure where be claims 138* t/) On receiving an application under 

juiy. section 133 to appoint a jit y. the Magistrate shall— 

(a) forthwith appoint a juryt consisting of an uneven number of persons 
not less liun five, of whom the foreman aii<l one half of the r#'- 
maining members shall be nominated by such Magistrate, and the 
other members by the applicaiit; 

{ 6 ) summon such foreman and mr'mbcrs to attend at such place aud 
lime as ihe Magistrate thinks fit; and 

fix a time within which they arc to return their verdict. 

(. 3 ) I'Ae (ime so fixed may\for good lauie shown, be extended by the Magts- 
trait, 

• See foot-noUs h on p. ^7. 

\ Art XLV uf iSOo 
t See Srh , t'wrm XVH , 
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• 180 .* (/} If the jury or a majority of the jurors find that the order of the 
%oL.-dore wh^re jury finds Magistrate is reasonable and proper as origimJly 
Mavtstr«te*«order to tie rea- made o** Subject to a modification which the Magw- 
B«abie. accepts the Magistrate shall make the order 

^ absolute, subject to such modification (if any). 

(2) In other cases, no further proceedings shall betaken under this chapter» 

140* (7) When an order has been made absolute under section 1 36, sec- 
Procedure on order being tion 137, Or section 139 the Magistrate shall give 
made abs .lute. noticcf of ihs same lo the person against whom the 

order was made, and shall further require him to perform the act directed by the 
order within a time to be fixed in the notice, and infiirm him that, in case of dis- 
obedience, he will be liable 10 the penalty provided by section iis8 of the Indian 
Penal Code.j: 

(2) If such act is not performed within the time fixed, the Magistrate may 
Conso^upHi'es cif disobcdi* cau''e it t'5 t)c performed, and ma^ recover the costs 
ence to order, of performing it, either by the sal^ of any budding, 

goods, or otiier property removed bv his order, or by the distress and sale of 
aii> other moveable property of such person within or without the local limits 
of such Magistrate's jurisdiction. If such other property is without such limits, 
the order shall authorue its atiacfiment and sale wiien endorsed by the Magis¬ 
trate wicnin the local limits of whose jurisdiction tlie properly to be attache 1 is 
found 

(j) No suit shall lie in respect of anything done in good faith § under this 
section. 

141* If the applicant, by neglect or otherwise, prevents the appointment 
^ Procedure on failure to ap“ of the jury, or if from any cause, the jury appointed do 
point juryororniii^ion 10 return not return their verdict with’n the time fixed, or with- 
verdict. fuj-tijcj. jime as the Magistrate may in his 

discretion allow, the Magistrate may pass such order as he thinks fit, and sucti 
order shall be executed in the manner provided by section 140. 

142,* (0 If a Magistrate, making an order under section 133, considers 

_^ that immediate measures should be taken to prevent 

imminent danger or injury of a serious kind 10 the 
public, he may, whether a jury is to be or has been appointed or not, issue such 
an injunctionll to tJie person against whom the order was made as is required 
to obviate or prevent such danger or injury pending the determination of the 
matter, 

» 

(?) In default of such person forthwith obeying such injunction, the Magis¬ 
trate may himself use, or cause to be used, such means as he thinks fit to cbviate 
such danger, or to prevent such injury, 

(j) No suit shall lie in respect of anything done in good faithjby aMagis* 
trate under this section. 


• See both the foot^note^ (• Sc t) on p. 37 , supra. 
t See Sch. V,, Form XVIII., infra. 
i Act XLV.of i860 

i As to definition of “ good faith/' see the Indian Penal Code (Act XLV. of i860), 
ss. 52 end 76, and s 3 (20) of the Grt)«;rai Clauses Act (X. of 1897) 
i See Sch. V., Form XIX , infra 
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14 S.* A District Magistrate or Sub*diviiioiial Magistrate, or aqy other 
Magistrate maypiohibit re- Magistrate empowered bjr the Local Government mr 
peiitioa or continuance of the District Magistrate iii this behalf, may Ofd«rf any 
puHic nuisance. person not to repeat or continue a public nuisance 

as defined in the Indian Penal Code^ or any special or local law. 


Chapter XL— ^Temporary Orders in Urgent Cases 
or Nimsance or Apprehended Danger. 

144 * (/) In cases where, in the opinion of a District Magistrate^ a Chief 
Power to issue order sbv- ^r*»dtncy Afaffistrate, a Siib-diyisional Magistrate, or 
lute at onre m urffcnt r-iNes of any o*her Magistraio speciallf cmjKJwertK!. by the 
of nuisance or ap/rekrndrd Local G ivemm nt or the Chif Presuhney Maftittraie 
danger. District .Magistrate, to act under this section, 

immediate prevention or speedy remedy is desirable, 

such Ms\gistratc m^y. by a written order§ staling the material facts of the 
case, and served in manner provided by urciion 134. direct anv person to abstain 
from a certain act, or to take certain order with certain property in iiia pos-essioA 
or under his management, if such Magistrate considers Uiat such direction is like¬ 
ly to prevent, or lends to prevent obstruction annoyance, or injury, or risk of 
obstruction, annovnnee, or in|ury, to any p^•^^on lawfully employed, or danger 
to human life, health, or safety, or a dhtufbance 0/ the public tranquiliity^ or a 
not, or an affray. 

(a) An order under this section may, in cases of emergency, or in cases 
where the circumstances do not adnn<t of th' serving in due time of a notice 
upon the person against who n the order is dircctc*!, be passed ex parte. 

(7) An order u tier this section may he directed to a panicuLir indivi¬ 
dual, or to the public generally when fre |uentiiig or vis iaig a particular place. 

Any Magistrate may rescind or aUer any order made under this acetiou 
by himself or any Migisiraic suh)rdinatc to him, or by his predecessor in office. 

(j) No order under this section shall remain in force for more than two 
montfu from the making thereof, unless, m cases of danger to liuman life» health, 
or safety, or a likelihood of a riot or an affray, the Local Government, by 
notification in the official Gaactie, othcrwi&e directs. 


CHAprm XIL—Dispurss as to Ii«ifOVEAai.i PaopatTr. 

145 . (/) Whenever a District Magistrate, Sub-diviskmal Magistrate, or 
Procedure wlierc di«pote Magtstiate of the first class, is aatislied. from a police 
cc*rt<>faingUnd.a:A..,1ft likely report Of Other information, that a dispute likely to 
to brsach of pe^- caiite a breicli of the peace eaists concerning any 
land or water^ or toe boundaries theret>f, within the local limits of hisjtiTvadiction 


• See fooi-ro*^ on p 17, tuprs. 
t S#r Srh V . Form XX , irt/rm. 
t Aa XLV.of tfido. 

S Ser Sch. V , Korin XXt . loAs, 
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ke ultfti Make an order in writing, stating the grounds of his being so satisfied, 
.gild requiring the parties concerned In such dispute to attend his Court in 
jpstaoti or by pleader, within a time to be fixed by such Magistrate, and to pot m 
Written statements of their respective claims as respects the fact of actual posses* 
1 of the subject of dispute, 

(a) /Ae purposes *f/ fhts zection ihe expression ** land or wafer ” vicluJes 

hmldin^s^ markets, fi\kerjes, crops, or other produce of land, and the rents or 
profits of any such property^ 


(4) The Magistrate shall then, without reference to the merits of the claims 
, . , of any of Mich parties to a right to possess the subject 

^ ‘ of dispute, peruse ihe statements so put in, hear the 

parties receive the evid mce proiluced liy them respectively, consider the effect 
of such evidence, take sticii further evidence tit anvj as he thinks necessary, 
and, if possible, decule whether any and which of the parties 7 Viis, aJ the date of 
the order bfore mentioned^ in such possession of the sai l subject: 

Provided that, if it appears in ihe Magistrate that awv party has within two 
months next before ihe aate of such order, been for ably and ivron^fuUv dispossess^ 
ed, he may treat the party s^ dispossessed as if he had been in possession at suck 
date : 


provided also that, tf the Maf^isirate considers the case one of emergency, he 
may at any time attach the subject of dispute, pending his decision under this st£* 
tion. 

(j) A cops of the Older shall be served in manner provided by this Code for 
the strvue of a summons upon suih person xfr persttns as the may direct, 

and at tra^t *>ne topy shall be pubits hed b y betn£ atfixeJ to some conspicuouc place 
at or near the sub/tct c/*dtspute, 

(j) Norbiiig in this ^elll^»n shall preclude any party so required to attend, or 
any other person intereste t, from simwing iliat no such dispute as aforesaiil exists 
or h.\5 existe<l; and m case the Magistrate shall cancel his said order; and 
all further prcu^if'tlsngs thereon shall be st.ivtil, but, subject to such cancellation, 
ihe order of ihe Macci^trate under sub section (!/ shah be finaL 

If the Magi'^lrate decides that one of the parties was in such possession 
l»auy rctAin of tlie said subject, ho shall issue an order* declaring 

uniil Irg illy <'viv't“ siu'h jiarfy l() be entitled to pos-es'-ion thereof until 
evil totl therefrom in duo cou^^e of law, and forbid¬ 
ding all disturbance of such possession until such eviciion.t 

(7) Proceedtnvf nm ter this Sx'ction skali not abate b\ reason only of (he death 
of any of the pxirttes thereto. 


- 146 . (r) If the Magistrate decides that none of the parties was then in 
Pi*wve to iturh 5iuh|rit possession, or is unable to san>1ry iuinscif as to* 

which ot them Jva^ th-n in such possession of the 
subject of dispute, he miv attach iL* until a com|)eiejiT Courr lias determined 
the rights of the parties thereto, or the person entitled to i)OS^*:><ion theieoL 
(^) irA/« the ^fa^istraJe a/fathes the subject of dispute, he ma\\ f he thinks 
fih appoint a receiver thereof who, subject to the control of the Mascistrate, shall 
have alt ike powers of a receiver appointed under the Cole of Civii Procedure,% 

• Sch V., Form XXJM., 

4 For limiUtion of suits 10 recovf^r possea^iun of sut'h propc^rly, s«e the tailien 
LimUation An fXV. uf i^77hStli. li.,art. 47, 

} A«t XIV* of 

Cr. P. C. 
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147 . Whenever any such Majiisirate U satisfied as aforesaid Uiat % die- 
D'spirtes foncerning case- P»te likely lo cause a brtach of the peace rxisti 
meitts, ere. concerning the right of nst of any land or imitt 

(including any right of way or other casement over the same) within the local limhs 
of bis jurisdiction, he may inquire into the matter in manner provided hy section 
; and may, if it appears to him that such right exists, make an order* 
permitting such thing to be done, or directing tiiat such thing shall not be done, 
as the case may be, until the person objecting to such thing being done, or 
claiming that such thing may be done, obtains the decision of a competent 
Court adjudging him to be eniithd to prevent the doing of. or lu do, such thing 
as the case may be: 

Provided that no order shall he passed under this section permitting the do¬ 
ing of anything where the right to cH such thing is rxercis-ahle at all times of 
the year, unless such right has been exercised within throe moMths next before 
the institution of the inquiry: or. whore the right is exerciseable only at parncu- 
lar seasons, cr on particular occasions, unless the right ha« boon exercised during 
the last of such seisons or occasions before such institution. 


148. (/. \X"henevcr a local inquiry is nects^ary for the purposes of this 
Ijocal iw -nn chapter, any District Magistrate or Sub-divisional 

jxra Magistrate mav depute any Maginiraie snljcirdmate to 

him to make the inquiry, and rnw furnish him with such wr iten instruci’nns as 
may serm necessarv for his euidance. and mav declare by whom the whole or 
any part of the n^*c-^.‘^a^y exfHjnscs of the inquiry shall be pai\h 

The rejfort of the person so deputed may be read as evidence in the 

case. 


( 0 When an} costs have been incnrreil by anv party to a pr'vecdlng under 
, lhi« (iiapt'‘r (mf witno^ses' f^r ph^AdcTN* or both. 

OrewT as t > c’■it'f. .iiit i. i i 4* 

the Magistrate a under section 145, 

S 4 'Ction 14^, or s-rt on 14“, may di rect by whom such shall be paid, who- 
itier by sudi party, or hv any frther party to the pr.^cccd-ng, and whether in 
whole or in part or proportion. All costs &o dircclc-fi to be paiil may be re¬ 
covered as if lii'^y were fines. 


^'MMTrK Xfll,—i'KtoESTivr Atxi'^s' ‘»p niF T >i irr 

149 . i'.'.’cry i^olice oTirrr mav inter;»osc f-ir the pu'p )se of preventing, and 
PoIm - tn shall, fo the bes' of hs ai* l;iy. prevent, the cnin- 

rahlc vfffHussion of any cognirahle ofTencc. 

ISO Kvery police officer, receiving infjrmation of a design to ItfSfnmil 
Inh^rmnoon <'f t.» ftriv cognixable ofl^nu e, shall communicate such In- 

cAmmii hnfffncrs. formation :o il»r p)bcv*oHicer to whom he is KuU- 

ordinate, and lo any otluT offircr whose duty it is to prevent or lake cognixance 
of the commission of any such offence. 

151 . A police-officer, knowing of a design to commit any cognizable Of- 
AiT^«ittr> prevent iirii of- fence, may arrest, witiiout orders from a Magistrate* 
and without a war.ani, the persijn so designing* if it 
appears to such officer that the commission of the offence cannot beotkMrwtse 
prevented. 


* Set Sih, V’ , Fofir XK!\' 
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16 S- A police-officer may, of his own authority, interpose to prevent any 
Prvv«ntiott of injury to injury attempted to be committed in his view to any 
fitthiu; property. public property, moveable or immoveable, or the re- 

^rvnoval or injury of any public land-mark, or buoy, or other mark used for 
X /igation. 

158 (/) Any officer in charee of a police-station may, without a warrant, 
InRuectinn of wclf^hts and enter any place within the limits of such station lor 
measures. ihe purpose of inspecting or searching for any weights 

or measures, or instruments for weighing, used or kept therein, whenever he has 
reason to believe tiiac there are in such place any weights, measures, or instru¬ 
ments (or weighing which are false. 

(.2) If he finds in such place any weights, measures, or instruments for 
weighing which arc false, he may seize the same, and sliall foithwitli give in¬ 
formation of such seizure to a Magistrate having junsdiciiun. 


PART V.—INFORMATION TO ^'FIK POLICE AND THEIR 
POWERS TO INVESITGATE. 


Chapter XIV, 


154 . Ev»'ry information relating to the commion of a cognizable offence, 
tnf^nriutupn iti cit^nl/altle if gi^en orally 1o an olliccr in charge of a p-dke-sta- 

rases. l»on, shall be reduced to wnling bv him or under his 

direction, and bs read over i«i ili“ infonnani; and v sii^li iriform.i'ion, whether 
given in writing, or reduced t ^ w rjtui*.: aff>rc«aid, sh.ill be ^.i^ned by the |.>erson 
giving It, ami the <‘ub>tanre thereof 'stiall b» entered in a book uj be keptbv such 
olficer in such toini as dio Local Government mty prescribe in this behalf. 

155 . ( /) When information i-« given to an oftic'*r ui ciurge of a police- 
tnK»rmation m n.-n-4, fjnu- Station of the i rnnrTvs«ii(.n. wiiliin the limiis of such 

able ra>rs. Rt.iiiou, of a non-cogmzablc offence, he shall enter in 

a hfx>k to be kept a*; ahuesaid the substance of such informalion, and refer the 
informant to tlic Magistrate, 

(,/) No police-officer slull inve«5tigate a non-cogn'zable case without the 
Investigaium into non-top- Order of a Magistrate of the first or second class 
nirabtr ras«s. iiaving power to try such case, or commit the same 

for trial, or of a Presidency Magistrate. 

(j; Any jKilicc-offict'r receiving such order may exercise the same powers 
in rcsjwci of the investigation (excc]>t the power to arrest without warrant) as aa 
officer in charge of a police-station may exercise in a coguiz^bli case. 

158 - (/) Any officer in clurgc of a police-station may, Nrithmit the order of 
Investigation into cofrn.Ktble a Magistrate, investigate any cognizable rase which a 
cas<^. Court having jurisdiction over the local area Mithin the 

limits of such station would have power to inquire into or try under the previsions 
of Chapter XV . relating to the place of inquiry gr trial 

(a) No proceeding o* a police-officer in any such case shall, at any mgc> 
be called in question on the ground tliat the case was one which such officer 
was not empowered under this section to invest gate. 
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(j) Anjf Magiitrait tmfmvend undtr sedii^n igo may Qrdtr suck an inViSU 
igaiiOH as above menhoned^ 

157- (/)If, from information received or otherwiser an officer in charge 
Procedure where ofa police-Station has rearon to suspect Uiccommfa- 

able offence suspected : sion of an offenre wilich he is empowered under 

section 156 10 investigate, he shall forthwith send a report of the same to a 
Magistrate empowered to take cognizance of sucli offeiK-e upon a poiice^report, 
and shall proceetl in t^erson, or shall depute one of Jiis subordinate officers 
to proceed, to the spot lo invc-siigate the facts and circumstances of the case, 
and to take sucli measures as ma) l^e necessary for the discovery and arrest of 
the offender; 

Providt^i as follows :— 

(a) when any information as to the commission of any such offence w 
whrre i'*ral inve*-tiRation given against anv jjorson ljy name, and 
fliwnseil with ■ ilio Case is not of a serious nature, the 

officer in cliarjrr of a police-station nrctf not proceed in person, 
or depute a suU)rdinaie otlicer to make an invcdiigatkm on the 
^pot; 

(^iif it appear to tlie olHcer in charge of a police-station that there 
v,\^vTv p.lM«.i»inrn' in sutlicieut groupd fof entering 

fhaT*' n.i fci:tbripiv» ou an in vesogaiiOH, he shall not in- 

. .. * vestigatc the case. 

f^> In each of ilic rases meiitiomvl in and fjf the proviso io 

suh^setlicn fit, tiic ulficcr in charge (if the jKilicc sfuil stale in Ids said 

re}X)rt his reasons for not fully comidyuig with ihe rt(ju»remcnts of (hat sui^SH* 
ison. 

158. {n Kvery report sent to a Magistnic urfh*r •i.-cicon 157 shall, if the 
Kcjx^m iindtT STLtion m: Ixiva! < jovernmout sn dtrcLi>. In: suhmuicd through 

how subfru'ic*!. 5u< h super>nr < lUcef ot p dicf as ilic Locat Ouverit- 

ment, by general or special order, apit>irii.s in that ]>chAif. 

(^) Such superior rithcer mav give such in^triictions lo the officer fii 
charae of the pol ^e s’atiou as he tliiuks tit. and shah, after rfco^ding such in- 
atructious on such reprir:, tranMiui the wiihnut delay to the Magistrate. 

159. Such MagKtrate, on meivujg such re|Kirt, rtav direef on iuvij/i~ 

PowTjr le. Ih.IlI or, if he iliiuk*' lit, a! onee priH'Cial, Or <lepute 

or f(frlim»r.aiy mqn rs auv sufjordinatc l(>h}Tn in proceed, to 

a prr/tffgiftary jfT(fu$rx irtio^ 4 ir otherwise lo dis[Kisc of, the case iu iiia||||||Mb>^ 
provided ill inis C’^nJe. 

100- Any prdict -officer making an investigation under this rhap*ef may, by 
Police-ofhcerV onler in wfumg, re.pure the attendance before hifn^ 

rrftuirc attenvUiuc wii- stlf of any prr<nn being wiihtn the limits of his fiwn 
“*^***^‘ or anv adjoining siaiion who, from the inforsnatfon 

given or otherwise, app'^arv to be ac<)uaintcil with the circuinsUncrs of the 
case; and sucb person shall attenil as so re^paired. 

161. f/) Any |>oUce officer making sn investigation under this chapter 
E«aniiuLti«n of w*oei«CN may examine orally any p TSOJi supposed to be ac« 
by p>tice qiuahncd widi the iacu and circumioancea of the case* 
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{a) Such person shall be boand to answer all questions relfUin^^ to* such 
case put to him such odicer other than questions the answers to which would 
• have a tendency to expose him to a criminal charge, or to a penalty or forfeiture* 

102 . (r) No statement made by any person to a police-officer in the course 
Statements* to poWce not to of an investigation under this chapter shall, if faken 
tesigncdor atimittcd in cvi- down in writing, be signed by the person making it^ 

nor shall such writing be used as evidence ; 

Provided that, ivhen any witneis u catted for the prosecution tvhose state* 
mrnt has been taken dotvn in writing as aforesaid the Court shall, on the request 
of the accused, refer to such ivritinig. and may then, if the Court thinks it tx* 
pedient in the interests of justice, direct that the accused be furnished with a copf 
thgreef; and such statement may he used to impeach the credit of such witness in 
manner provided by the Indian Evidence Act. iS^2^ 

(^) NoiUinir in this section shall be deemed to apply to any statement fallmpt 
Tc^// 4 ifi tlie provisions of section ^2. clause (tj. of the Indian Evidence Act, 1872 • 

163 . U) No police-officer or person in authority shall offer or make, or 

* j * 1 « . cause 10 be offered or made, anv such inducement, 

threat, or promise as is mentioned m the Indian 
Evidence Act, 1872,* section 24. 

{2) Hut no i»olicc otlicer or other shall prevent, by any caution or 

otherwise, any i>er*4on from making, in the course of any investigation under this 
chapter, any suieinMU wuich ho iniy he dii^posed to make of his own free-will. 

164 . (f) Kvltv Magistrate, not bemg a police-olhcer, may record any 
Power t.' runud stair merits staicmeni Or confession made to him in the course 

ami come.Mons. of .an invcMiganon under this clupier, or at any time 

afterwards before the toinmencemcni of the inquiry or trial. 

(-7^ Such statements shall bo recorded in such of the manners hereinafter 
prescriixid for recording evidence as is, in his opinion, best htied for the cir¬ 
cumstances of the case. Such confessions shall be re«.urded and signed in the 
manner provided in section 364, and suth statements or confessions shall then be 
forwarded to the Magisrrate by whom the case is to be Intpiired into or tried. 

(j) No Magistrate shall record any such confession unless, ui>on question- 
ing the person making it, he lias reason to believe that it was nude voluntarily; 
and. when he records any confession, he shall make a mcmoranduin at the fool 
of such record to the following cflcci;— 

“I believe that this confession wa.s volununly made. It was uken in my 
presence and hearing, aiiii wa:^ read over to the ]K;rsoii making u, and admitted 
by him to be correct, and it contains a full and true account o the staietnent 
thllA^by him 

A. H., 

Ma^iiiraUf 

— It ts we/ necessary that the Moi^isiraU re^eivtn^ and recordings 
a cof^esstvn or statement should be a Ma^tsteate having jurisdiction in the case. 

165 (/) Whenever an officer in charge of -a tmlice-stanon. or a police- 
‘ officer making an investigation, consider* that tne 

Sean fi hy ih>1u<!' -» »ccr. production ot any dooumciit or llung is iiecessary to 
the conduct of an inmiigaiion into any offe.ice which he is auihonzed to invesfi- 


« Act \. of 187a, 
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and th«r 0 is reason to heiieve that a person to whom a stiinmona or order 
un^fer section 94 ha^ l>een or mi^ht he issued will not or would not prodtiCe 
such dociivn**nt or thinjr according to the dirtctwns 0 / the summons or order or 
wiien such document or ihin|< is not known 10 be in die possession of any per* 
son^ such officer may search, or cause seirch 10 be made, for the same. In any..^ 
place within the limits of the station of which lie is in charge, or to which he i« 
attached. 

(j) Such officer shall if practicable, conduct the search in person. 

(j) If he is unable to conduct the search in person, and there is no other 
person competent to make the search present at the time, lie may require any of* 
hcer subordinate to him to make the search, and he sh.all deliver to such sub¬ 
ordinate officer an order in writing specifying the document or thing for which 
search is to be m ulc, and the place to be searched; and such subordinaiQ 
officer roar thereupon search for such thing in such ^lace. 

(^) Tlie provis'ons of this Code a.s to search-warrants* shall, so far as may 
be^ Apply to a .search made under this seci/on. 

168. (/» An officer in charge of a pohce-staiion may require an officer in 
When officer in Chirac nf of another police-siation, whc'iier in die same 

pcaice-itittoa miy rc']u le in- r*r a difTerciil di^trKt. to can-ic a st;arch U) be made 
other to issue wririrh-warcant. \x\ pUce, in any ca*-e in which the former ulficer 
night cause stKh search to be matte within tiie limits of his own xtalion. 

(j) Such officer, on beinsr »o rrtjaired, shall proceed according to the pro¬ 
visions of section 165 and shall forward cJic thing found, if any, to the olheer 
at whose request the search was made. 

16T (/) Whcnc ver it appears that anv invesdgation under this chapter 
Pr.<rfdure when Complete 1 wifiin the p»rial of twentv-foor 

tion cann.pt hr rumpirtcil in houri fi\cd by sertion h!, and there are grounds’^ . 
tN^enry-i'Jur houM. for bchevtng that the arcus ilrm is 

well-founded, tlie offi *cr in charge of lue fK>hce-stauoii shall fnrthwiih tranwnu 
to the nearest Magistrate a ropy of the entrir^ in ific dtarv hereinafter prescribed 
relating to the case, and s!uU, at the sarnt timr, forward the accused \ t/any J to 
such Magistrate. - ^ 

{ 3 ) The Migisirtt^: to whom an accused person is turwarded uildcr this 
section may, whether he iias or has not juriiidiciton to try the c*«sc, from iimi* to 
time authorize the decen:ion of ihf^ arcusrd In such cu'^tf)dy a^ such Magi^-irate 
thinks fit, for t term not f‘xceedrng fifteen day* in tht whfile. It he has not juriv 
diction to try the case or commit it for trial, and consul-rs further detention un¬ 
necessary, be may order the accused to be for wanted to a Magistrate iitv.ng sucii 
jurisdiction. 

( 7 ) A Magistrate authorizing under lirs •sect'on dcirniion in the cuttotly of 
the police shall record his reasons for so <loing 

If such order u given bv a Magistrate other than the Thslrid Magislraie 
or Sub d.vt.siontl Magistraic. he nliall forward a copy of hts order, with bis rca- 
soils for making it, to the Magisuotc to whom be is immeiliaiely subordinate. 

108. When any subordinate police-officer ha* made any invf-^igation tin- 
rtf tiy dcf this chapter, lic fchall report lUc ic^ull of sucinn* 

sttWatnaie police wffii.er. vestigation lo Ums officer tn citarge of the police- 

station. 


* Se« s». 96 lo 99, 4w^ro. 
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189 . If, u|K>Q M iuves igaiicn umlcr this chapter, it appears to ilic ofOccr 
ltdssuft of sccused when Charge of the police-sianuii ib^t there is not sufS« 
ileiicicnt, cient evidence or reasonable ground of suspicion to 

^ yfy the forwarding of the accused to a Magistrae, sucli officer shall, if such 
^ ]^rAQa IB in custody, release him on his execiiiing a bond,* with or without sure¬ 
ties, as such ollicer may direct, to appear, if and when so required, before a 
Magi«^trafe empowered to take cogn'zaiice of the offence on a pjlice^rcpon, and 
to try the accused, or commit liim for trial. 

170, (/) If, upon an investigation undtr this chapter, it appears to the 
Cancti Iw Mnt tu Majji's- Officer tn change of the jiolice-siAiion that thefi is 
trtte when evidence is surti- suthcicnt evidence rtf reasonable ground as afitresaid, 
*^’***^* such officer shall forw'ard tiie .accused under custody 

toa^ Masisirate emp>owered to take cognizince of the offence upon a pohcc-re- 
|>ort, aud to try the accused or commit him for trial, or, ir tiie offence i.s bailable, 
and tfte accused is able to give security, .sitall lake security* from him tor his 
appearance before such Magistrate on a div fixed, and for his attendance from 
day to day before sucli Magistrate until oIhc^wl^e directed, 

(7) When the offi er in charge of a police-station forwards an accused per¬ 
son to a M»gis»rtie, or tak-s set unty for li 9 appca-auce before such Magis ra'e 
under this sc'tion, b-: shall send to such Magistrate any weapon or ndier article 
waich it may be necessary to jirodiice belore him. and shall require the com- 
pliinanC (if any), and so ni.tnv of ihr j>crsoiis who appear to .sucli officer to be 
acquainted wiiii die cirt umstances ol iht^ case as he mav think necessary, to exe¬ 
cute a l>ondt to appear before the Magistrate iis iherehy tlirpcfeti, and firosecute 
or give evidence (,as the case may bej in the matter of the Liiarge again-t the ac¬ 
cused. 

(j) If the Court of the District M.i gist rale or Sub-di visional Magistrate is 
^mentioned in tfie bond, mu Ii C uirt shall be hcM to mclu ie any Court to which 
Buch Magistrate may refer the case for iiKpiiry or trial, providcil reasonable no¬ 
tice of such reference given to such complainant or persoris. 

(-/) The dav fixed under this section shall be the day whereon the accused 
person is to appt'ar if s-curity for his appearance has bt-en t^ken. or the day on 
which he may be expected to arrive at me Court of the Magis’.rale if he i« lo be 
fiiTwarded in custot;y 

(5) The otTuer in whose presence the bond is executed shall deliver a copy 
thereof to one of the persons wiio executed it, ae*d shall then send to the Magis¬ 
trate the original with his report. 

C-n,pUin.,nMan.U;tn-.sr. 171- ^'O COInpIain.int Of wimcSS OH hiS Wfty 

ri'ipiiTcd lo atcuin- to the Court of thf Magistrate shall be required to 
pany pilicr-oflicct. accompany a ]>obce officer, 

Complainants. 111.1 or shall be subjected to unnecessary restraint 

r5 lint to be MiitjciHcd t> res* Of inconvenience, or required to give anv security 
tralm, j,iji appearance other than his own bond : 

Provided tiiat, if anv complainant or witness refuses to attend or to execute 
R.nii.nt romplam.nl or' » bond as directed in Section 170, the officer in charge 
wttfim may be h'rwarJeJ m of the (K)!ice-Station may forward him in custody to 
cy*rtvdy« the Magistrate, who may detain him in custody until 

he executes such bond, or until the hearing of the case is completed. 

♦ See Srh. V., Vvxm XXV . £«/>«. 

♦ See Si h V., Form XXVI., infra. 
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172 . (r) Kverv police officer inakingf an mvettigation nnder iWs di^t^ 
Diarv nf prL»«rdinp» in in- sUM, day by day, enter bis proceedings rn the la* 
veHtig-etion. vestigatoin in a diary, setting forth the time ft which 

the information reached him, the lime at which he began and clase<l hfs invef- 
tigadi^n. the place or places visited by him, and a statement of the clTOunif*..^ 
tances ascertained tiiroiigh his investigation, 

( 2 ) Any Criminal Court may send for the police-diaries of a case tmd^r 
inqui’vor tiial in such Court, and may me such diaries, not as evidence mthe 
case, but to flid it in such in(|niry or trial. Neither the accused nor his agents 
fiiall be entided to call for such diaries, nor shall he or they be entitled to 
see tfiern merely becaiMe tl>cy are referred to hy the Court; but, if they are used 
by the police-officer who made them to relresli his memory, or if the Court 
us B them for the purpose of contradicting sucii police-officer, the provisions 
entire Indian Evidence Act, 187 a,* section lOc or section 145 , as the case 
may be, shall apply. 


173 .(/I F very inves^tigation under this cUapt**T shall hi; com-vlctcd with* 
out unnecessary delay, and, as soon as it is com- 
epoft o p icer. pjctwl the officer in charge of the policc-station shall 
forward, to a Magisirate empowered to tike cogmsmee of the r^ffcncc on a 
iKJlice-report, a report in the form prescribed bv ilu? Local frovcmmciit, settitig 
forth the ramies of the parties, the na'.urc of ihc inform a* ion and the names of 
the persons who appear to be acqu.imied w’uii the circumstances of the case, 
and stating whether the accusetl person has been torwarded rn cu^todv, or has 
been rcl-ased on Ins bond, ami, if so, wiiclhcr wiih (»r without sureties. 


(,?l Where a superior t ftirrr r'f p'dic'* Ivas been appointed under section rqS, 
the report sIkiII, in an} in v lncii th'' F-ocal (lOVi-rirnent by gener.1l or sp.jcM? 

ord'^r so liirecrs be sulunitted tlirou.;h that otiucf, an I he niay. pemling lUt* 
orders of the Ma-:tstrA;e, direct lite officer in charge of the pobce-suuon 10' 
make furiber inveMigaiiun. 

( 7 ) Whe^'cvcr it ajipears from a report far\vardf^l untl<*r this section that the 
accused itas been reltA'^cd on l.i-^ bond, i!ie MaKr^lTAtc shall make such order 
for the discharge of sulIi bond or otherwise as he thinks fu. 


174+ (/) 7i4r cfficcr in c hA».?o of a (w' lire'ftation, or fr«e /f/irr poU\t 
PirtlfrnMm^iKreai,d rrp^i f^\ tht Lp^ytl Gi^wnment 

on *u*f idr. Ac in ih-tit on receiving itdnrmauon that a person 

(a) has committed suicide, or 

il) has been killed hy anod.i r, or by an animal, or by machincr>\ or hv 
an accident, or ^ 


L’l has d»-d under i.}//. umC'tnrvs rai'-tng a rra*ionaljle susplct 
>ruiie otlier person has romnuited an offenct:. 


Fhall iinni*Niiat**Jv give mtjniatron thereof to the nearest Magisirate empow¬ 
ers i Ui hold impujsts. and, unless otherwise directed by any rule prestrib-d by 
thef-ocal Govrniment, or l^y anv general or spcc'al order of die Dt^rict or 
SubdbiMoual Magistrate, shall prf>k'c»'d to the place where the IkmIv of ^ueh 
deceased p ^rson is. .ami liierc, in the presenre of two or more respectable itiha- 
buanis of the neighbourhood, shall make an invrsiigatkui, amt draw up a report 


* Aci L of 1872 , 

r Far Kim jft 5^. 174 ro 176 sKomM h* in their appllcatioti to the area 

wi'hm ihr loi aUimiM uf ihf oidtn4ty civtt jut 1 ^dirtioti of thc^High 

Coari at » 4 ni ih« Cotouirs A<t 
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of the apparent cause of death, describing s\ich wounds, fractures, bruises, 
and other marks of injury as may be found on the body, and stating in what 
manner, or by what weapon or inscrument (if any), such marks appear to have 
been inflicted, 

■ . i^2) The report shall be signed by such police-officer and other persons, 

or by so many of them, as concur therein, and shall be forthwith forwarded to 
the District Magistrate or the Sub-divisional Magistrate. 

Cj) When there is any doubt regarding the cause of death, or when, for 
any other reason, the police-officer considers it expedient so to do, he shall, 
sabject to such rules as the Local Government may prescribe in this behalf, for¬ 
ward the body, with a view to its being examined, to the nearest Civil Surgeon 
or other qualified medical man appointed in this behalf by the I-/)cal Govern¬ 
ment, if the state of the weather and the distance admit of its being so forwarded 
without risk, of such putrefaction on the road as would render such examina¬ 
tion useless. 


(,^) In the Presidencies of Fort St. George and Bombay, investigations 
under this section mav he made by the head of the village, who shall then report 
the result to Che nearest Magistrate authorized to hold inquests. 

fj) The following Magistrates are empowered to hold inquests, namely 
any District Magi'^lrate or Sub-divisional Magistrate, and any Magistrate 
specially empowered in this behalf by the Local Government or the District 
Magistrate. 


175 . A pr^lice-effirer proceeding under section 1^4 may, by order in writ- 
„ , ing, summon two or more persons as aforesaid for 

the purpose of the said investigation, and any other 
person wlio ajipears to be acquainted witii iIk* facts of the rase. Every person so 
summoned shall be hound to .attend and to answer truly all questions other than 
questions the answers lo winch would have a tendency to expose him to a crimi¬ 
nal charge, or to a penalty or forfeiture. 


(2) If the facts do not disclose a cognizable offence to which section 170 
applies, such persons shall not be required by the police-officer to attend a 
Magistrate's Court. 


176 . (/) When any person dies while in the custody of the police, the 
Inquiry by into nearest Magistrate empowered lo hold inquests shall, 

catwc of drath. and. in anv other case mentioned in section 174, 

clauses [a), (h^, and of suh section (/). .my Magisiraie so empowered may hold 
an inquiry' into the cause of death, either instead uf, or in addition to, tlie investi¬ 
gation held by the police-ollicer; and. if he doch sci, be shall have all the powera 
in coiulucting it which lie would have in holding an inquirj- into an offence* 
The Magistrate holding sucii an inquiry shall record the evidence taken by him 
in connection therewith in any of the manners hereinafter prescribed according 
to the circumstances of tlie case. 


(j) Whenever such Magistrate considers it expedient lo make an examina- 
_ ^ lion of the dead body of any person who has been al- 

ower to ism cr corp et. interred, in order to discover the cause of his 

death, the Magistrate may cause the body to be disinterred and examined.* 


* A. iimilar power is entrusted to the Coroners of Calcutta and Bombay,—See the 
Coroners Act flV. of 1871)- 


Cr. P. C. (tS 98 )-9. 
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PART VL—PROCEEDINGS IN PROSECUTIONS. 


Chapter XV.—Of the Jurisdiction of the Criminal Courts in 
Inquiries and Trials. 

A,—Place of Inquiry or TriaU 

1 * 7 * 7 . Every offence shall ordinarily be enquired into and tried by a Court 
Ordinary place of inquiry within the local limits of whose jurisdiction it was 
and trial. committed. 

178 . Notwithstanding anything contained in section 177, the Local 

Power to order cases to be Government may direct that any cases or class of 
tried in different sessions divi- cases committed for trial in any district may be tried 

in any sessions division: 

Provided that such direction is not repugnant to any direction previously 
issued hy ike High Court under section of the Indian High Courts Aci^ 1861^ 
or under this Code, section 526. 

179 . When a person is accused of the commission of any offence by 
Accused triab!e in district Tcason of anjthin^^ which has been done, and of 

where act is done, or where any consequence which has ensued, such offence 
consequence en<!ue.s. jjg inquired into or tried by a Court within the 

local limits of whose jurisdiction any such thing has been done, or any such 
consequence has ensued. 

Illustrations^ 

(a.) A 19 wounded within the local limits of the jurisdiction of Court X and 
dies within the local limits of the jurisdiction of Court Z. The offence of the culpable 
homicide of A may be inquired into or tried cither by X or 2 . 

(A.) A is wounded within the local limits of the jurisdiction of Court X, and is 
during ten days within the local limits of the jurisdiction of Court V, and daring 
ten days more within the local limits of the jurisdiction of Court Z, unable, in the local 
limits of the jurisdiction of either Court V or Court Z, to follow his ordinary pursuits. 
The offence of causing grievous hurt to A may be inquired into or tried by X, Y, or Z. 

(r.) A is put in fear of injury within the local limits of the jurisdiction of Court 
X, and is thereby induced, within the local limits or the jurisdiction of Court Y, to 
deliver property to the person who put him in fear. The offence of extortion committed 
on A may be inquired into or tried either by X or V, 

(cf.) A is wounded in the iVaiive State of Baroda, and dies of his Toounds in Poona, 

The offence of causing A*s death may be inquired into and tried in Poona, 

180 . When an act is an offence by reason of its relation to any 
Place of trial where act is Other act which IS also an offence, or which would 
offence by reason of relation be an offence if the doer were capable of committing 
toother offence. 2^,^ offence, a charge of the first-mentioned ofifence 

may be Inquired into or tried by a Court within the local limits of whose 
jurisdiction either act was done. 

Illustrations, 

(a.) A charge of abetment may be inquired into or tried either by the Court within 
the local limits of whose jurisdiction the abetment was committed, or by the Court 
within the local limits of whose jurisdiction the offence abetted was committed. 


* Stat. 34 & 35 Viet., c. 104 (printed in the Collection of Statutes relating to 

India,^ VoU I., Ed. 1899, p. 357). 
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9 kh«r by rrtainingf stolen goods may be inquired into or tried 

or by any Court vithin limits of >vho9e jurisdiction the grocids were stolen, 

or reS!ned.“' Jurisdiction any of them were .ta.y 


, A charge of wrongfully concealing a person known to have been kidnapped may 
oe inquired into or tried by the Court within the local limits of whose jurisdiction the 
wrongful concealing, or by the Court within the local limits of whose jurisdiction the 
kidnapping, took place. 


181 . (/) The offence of being a thug, of being a thug and committing 
Being a thug, or belonging murder, of dacoity, of dacoity with murder, of having 
fro'm'cus'todt belonged to a gang of dacoiis, or of having escaped 

. . ’ custody, may be inquired into or tried by a 

Court within the local limits of whose jurisdiction the person charged is. 

(2) The offence of criminal misappropriation or of criminal breach of trust 
Criminal misappropriation uiay be inquired into Or tried by a Court within the 
and criminal breach of trust, local limits of whose jurisdiction any part of the 
property which ia the subject of the offence was received or retained by the 
accused person, or the offence was committed. 


(j) The offence of stealing anything may be inquired into or tried hj a 
Stealing. Court within the local limits of whose jurisdiction 

such thing was stolen or was possessed by the thief, 

or by any person who received or retained the same knowing or having reason 

to believe it to be stolen. 


(^) The offence of kidnapping or abduction may be inquired into of tried 
Kidnapping and abduction. ^ Court wtthinihe local limUs of whose jurisdic¬ 
tion itie person kidnapped or abducted was kidnapped 
or abducted or rvas conveyed,^ or concealed, or detained. 


Place of inquiry or trial 182 . When it is uncertain in which of several 

where scene ot oRencc is local areas an offeuce was commiUed, or 
uncertain. 


or not in onedistrict only, 


where an offence Is committed partly in one 
local area and partly in another, or 


or where offence is continu¬ 
ing* 


where an offence is a continuing one, and con¬ 
tinues to be committed in more local areas than one, or 


or consists of several acts. 


where it consists of several acts done in differ¬ 
ent local areas. 


it may be inquired into or tried by a Court having jurisdiction over any 
of such local areas. 


18S. An offence committed whilst the offender is in the course of per- 
Offence committed on a forming a journey or voyage may be inquired into 
journey. OF tried by a Court through or into the local limitB 

of whose jurisdiction the offender, or the person against whom, or the thing 
in respect of which, the offence was committed, passed in the course of that 
journey or voyage. 



5 * yVRtSDICTJON OF THE CEmWAL COORTS, MJV. 


184 . All offences against the provisions of anf law for the thne b^g jhn 
Offenew Sfrsinsi Railiray. force relating to Railways.* Telegraphs, t a»e Post 

Talernph. PcMt-offioe, snd office.^ or Arms and Ammimition.f tnay b« inquired 
Arniff Acu. ^ prcsidcncy*town. whether ibe 

offence is stated to have been committed within such town or not; 

Provided that the offender and all the witnesses necessary for his prote- 
cution are to be found within such town. 

185 . (/) Whenever any doubt arises as to the Court by which any offence 

t,. . r- j -j should, under the preceding provisions of this 

caacM doubt, dirtritt inbcr« chapter, be inquired into Of tried, the Hlgh Uouit, 
inquiry or tiial .skaI! take within the IolmI limits of whosc appellate criminal 

junsdicijon the offender actually is, may decide by 
which Court the offence shall be inquired into or tried. 

(^) la IjynHT Burma, when the offender is an European British subject. 
ilu Cwrio/i^v^ Recorder of Kanj;o<m, and in all other ca.ses iht Ci^urt ihc 

i adicial Commisskmer, shall, for the purposes of this sect ton, be deemed to 
e the High Court. 

185 > (/) When a Presidenev a District MagiMrale, a Sulv 

FWr to tNsur ?mtiniiin% or thvisjoual or, ii be IS Spc(.ially cmpowerifd 

nrnrrant for tiflenrr I ommiUcj m liiJs bciiAlf b> the D^ al Ciovernmeiit, a Msgis- 
bejTOftd hninf juri»d*rti 4 >n. tnue of the first t 1 a>^, see*i reA>"fn t»> believe Ujai 
any person wriUiin die loci! iimji.s ot hI^ jurt^datson has commiutd, wiiiioui 
such limits whether wiiinn or wIiIhujI Indiit*, an offeiiv^e which cannot, 

under the provision? of :o 11(4 ‘hath mchiMVcj, or any other law 

for the time being m it-rcc. ;n piircd ins.f o? tried within such lucaJ limus, 
but is. under fiome law fiir iiie l me btin;.: nt force, irab.c rn British indu. 
such Magistrate may inquire into the offeiu e as d it hid been commuted ' 
within such local hnuts. and o>rnpel h persm m manner hefouihckirc 
Mag^Atmr^ pfiKredurc on pWidcd io.tpprartK:t* r?- him. ar,d send such person 
arrest. tt‘i th** Ma^istfAio h. 4 V^r.*r /ur-i:* diet inn tr. rnqiiiro into 

or try such offence, or, if su h offence ^^bailablr. ukc alKjiul, with or with¬ 
out sureties, for hi<» appearan.M* bchjfe <)uch Magisir,*lr. 

fjt When there are mori* Magi>:raU:s than ha^urg such turiKlictioii, 
and the Magistrate acc:ng under this M.*coon cannot satisfy biruscii as to the 
Magistrate to or before whom ^u. h prrfv*in sh^nild In: sent or hound to apjicar, 
the caac shall be reported for the orders of the Court. 

187 ff) If the prrsr>n has ht'cn arrested under a w-arrant li^ucd under 
Pr«irsattr« mhw w-AirAM I>h by a M4gi»stra:c other ibarj a Prcuijmcy 

iwMed by ^ubuedifut^ Ma^risefviic or DuTriri Magisiraie* such Magistrate 

‘.nad ttnd the per^m arrested to the District f*r 
SttA^ofisionaJ Magistrate t * whf^m be h *id>f>rdinale, unless the Magistraie 
having jurisdiction to inquire mio or try such offence issues his warrant for ihc 
arrest of such person, in which ra<«e the ficrsrm arrested shall be delivered to 
the poiice^of&cer executing such warrant, nr sliatl be sent to the Magtslrate by 
whom such warrant was issued. 


* See the Indian RAitway-ff Act flX. igpO).. 
t See the Indian IVlegtMka Act (Xffl. of 18S5}, 
t See Ike Indian Poai^oSm Act (VI. yi 
^ Sec Ike lodian Armc Act (Xh yi ftlTff), 
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(j*) If the offence whkh the person nrrested is aiieged or suspected to 
ha* committed is one which may be inquired into or tried by any Criminal 
Cmtrt in the same district other than that of the Magistrate acting under sec- 
ttoQ 186, such Magistrate shall send such person to such Court. 

UabimyolBfitUhwbirrt^i 188 . When a Native Indian subject of Her 
for «AiHic«f «»ut uf Majesty commits an offence at any place unthotU amd 

Miib India, beyond the limits of British India, or 

when any British subject commits an offence in the territories of any 
NaiWi Prince or Chief m India, or 

when a servant of the Qtutn {'whether a Britith subject or not) commits an 
affifue in ike territories of Natm Prince or Chief in India^ 

he may be dealt with in respect of such offence as if it bad been com¬ 
mitted at any place within Rritish India at which he may be found; 

Pfovidcti that no charge as to any such offence shall be inquired into in 
Pohtiral Airmt io trrt\iy British India unlei^s the Political Agent, if there is 

of in^juir^'inUi ilKtrjjo on;, for the territory in which the offence is alleged 
to have been rosnmitied, certifies that, ?n his opinion, the charge ought to be 
Inquired into in India ; and, where there :s no Political Agen/^ the sane* 

Non of the Local Government thall he required: 

Pforided, also, that any proceedings taken against any person under this 
section^ which would b*_* a bar to subs/^querit proceedings against such person 
for the same offence if such offen* r }i,id b'H*n commiiicd in British India, shall be 
a bar to further juxecvlmgs against him under the I’oreign Jurisdiction and 
ExU^diiioi) Act, m res;v\t of ibc same offence in any territory bejrood 

the limits of Brit)>h India. 

189 . Whenevrr anv swih (offence as is referred to in section 188 is being 
Ptowrr itt r..(Mrs <.i inquired into or tried. !h'.‘ T-^xal Gowrnraent may, if 
»ad - to Ik- i! tlunks ht, direct that copies of depositions made or 
rectiveah) rvfderti' t'xhddts imHliKcd before the Pobocal Agent ora 

judicial officer in or for the lerninrv in whxh sucii offence is alleged to have been 
committed shall \k reveived as r by the Court isolding such inquiry or 

trial in any case in wiiich su«.h Court might issue a commission for taking evi¬ 
dence as to the mauerv to which <;uch deposittous or extsibits relate. 

B.’^Conditjons re^utsite fr Imitation of Proceedings. 

190 - (r) Kaceps as herciiuiieT provided. An> Presidency Magistrate, Dis- s, 
Csfiauffce oL pffen^ct h> trict MagiMraic, ox Swl>-ciivtsional Magistrate, and any i8ta* 
Magistfatta. ptJier Magistraie sjwcialiy empowered m this behalf, 

may take eogniaancu of any offonci* - 

(a) upon receiving a compiams of facts which conatuuic such offence; 

(i) ttpoQ a police-re()ort of jmeh facts: 

(i) upon infonnation received flora any person other than a police-officer^ 
or upon hie own knowledge or suspicion, that such offence has 
been ccsnmittcd. 


Act XXI. of tSTp. 
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(j) Tbe Local Government, or the District Ma^pstrate rabj^ect to the general, 
or special orders of the Local Government, roaj empower any Magiatraietotake 
cognizance, under sub-uefion (f), clause {a) or clause (^), ot offices for wUch 
he may try or commit for tnal. 

(j) The Local Government may empower any Magistrate of the Brat or 
coed class to take cognizance, under su6-str(ion fO, clause (c), of offences for 
which he may try or commit for trial. 

S* i9t (laae 191 . When a Magistrate takes cognizance of an offence under sui^uf/wi 
|^),ActX.> Transferor commitment on ^ 0 - (c), e/ th prKtJing .W/tM, the accused 

t8w« appliration of accused. slull, he/orA anv is tjben, h informed that hi 

is intiilid to havt the cast tried bv another Court, arui if the accused, or any efthe 
accused f there be more than one, ebferis to being trud bf such Magistrate, the case 
shati, instead cf bang tried hy such Magistrate, be committed to llie Court of Ses¬ 
sion, or transferred to another Magistrate. 

192 ‘ {/) Any Chief PreMUncy Magistraie, District Magistrate, or Sub- 
Transfer of cases hy divisional Magtstfaic. nuy tran^jfer any case, of which 

traics. he has taken cogni£.ince, f^r inquiry or trial to any 

Magistrate subordinate to him. 

(j) Any District MAgisirate may emj>owiT any Magistrate of the first clam 
who has taken cognizance r^f any case to :rangier it for inquiry' or trial to any 
other specified Magistrate m iiis district v\ho is competent under this Code lo try 
the accused or commit liim for irial, ami milIi Magistrate may dispose of the 
case accordingly. 

193 - (/) Kxcept as otherwise eiprcs^Iy provided hy this Code, or by any 
offen.e^ t-y otlier Uw tor the imic Iv: ng in torce, no Court of 
Court*i>f *c»4J**n. Sessoii* shall take c^^m/aiue of any offence as a 

Court of or.gtn,il juris jjction unless the u-^ed has bern commuted to it by a 
Magistrate duly empowered in that li rhalr. 

AddiuoiiaJ ScNSion'* judges and Astuiant Sessions Judges shall try such 
cases only as the Local t.iovenuneut, by general or special order, may direct 
them to irr, or, in the case nf Auisiant fudges, is ttie S«*i«ions Judge 

of the dbiM'on, 6>’ general or special order, may make over to them for inil. 

194 . ./) Tilt* Higij Court may take rogniuncc of any offence upon a 
CogDitafice Of oficnrrt i-y commuincfit made to u in manner heremafter 
Higb Court. provjdtvl. 

Nothing herein contained ihall be deemed affect the provisions of any 
Letters Patent granted i«id»;r the Indian High Courts Act, rA’br.t or any other 
ptemtumi of tku Code, 

(j) (tf) Svtsinthstanding anything m this Code contained, the Advocate- 
In/ormaiLntby AJi^Kau^ General max, vath the prevvous sanction of the Gmr* 
OmetoL rrr-Genera! in Council or the I^acctl Government, 

exhibit h the J/igh Court, against persons to the juruduiion of the Hiils 

Court, informations for all pur pom for wMch Her Majesty t At^tm^Gtnetrol 
may exhibit informations on behalf of the tn the High Court of yustice in 

England, 

^ * As 10 procedure ol Courts^ of io tapper Bttrtna. ten the Upper Burma Cri- ^ 

mioal juitiet Regulation (V, of 18921. Sek,, % IL (J) (M. Ttua procedure, howem, does 
appliealioft to European Britlah aiih|eeu ili Upper BarcM.— ^ 

a «v\ t{., iSed% 


t Stit Htt*S Viet, e. 104. 
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(i) Such pracftdings may be taken upon every such in/ormaiion at nuge 
be taken in the case of similar informations filed by Her Majes^e Atior^ 

n^Oeneral so far as the circumstances of the case and ike practice and procedure 
ef the said High Court will admit* 

{c) All fines^ penalties, forfeitures, dehts^ and sums of money recovered or 
truied under or by virtue of any such itformation shall belong to the Govemmeni 
of India, 

{d) The High Court may make rules for carrying into effect the provisions 
of this section, 

185 . (/) No Court shall ukecognizance— 

Pw*riit.ofl for c.,nteii.|.ts , offcncepunishable under 

of lawful authority of puhiir Sections 172 10 188 (both inclusive) of 

the InJian Penat Code *0x0001 with the 
previous sanction, or on the compIa:ut. ot the public servant 
concerned, or of some pubhe servajii to whom he is subordinate; 

[b) of any nffenic punisiiabh: under seclinn 193, 194.195, 196, 199, 200, 

f'rf'-^ctul.on fi»r I'ria-n £»f- 2^-'^. (\ 207. 208. 209. 210, 211, or 

h;niT'. pvtirlu-328 t'f '.he same Codc,* When such 

offence is tommiue l in, or in re:a‘ion to, any proceeding :n any 
Couri. except wuii the pre'^ ous ^AiKtw)u, or on ihe complaint, of 
»-m’h CoUTi. or Pt V)ine o'Iut Court to which such Court is 
■^ulvordinaie ; 

[c) of any offcticc described m ^e^tion 4^3. or punishable under section 

p„,Ma>t,pn !cf .ersA n 475 ; or 476 of ihe same Code* 

*. i.4t!nc<‘ d n un m* wh'^n buch offeHce has been committed 
(fivrn xr ev.ilcint. y.y 4 party to any pn»ceeding in any 

CcHiri :n : * f a d'^cuiuent produced or given in evidence in 
%\iih priKCt'djuc, cxt.'‘pt with the prcMous sanction, or on the 
complaint, ot bucl. roiift. c'r of >ome oihcr Court to which such 
u» Mioordinaie. 

(j) In (lauu^ oni w <f fu'^-scciicn i}, the term Court*' means a 

Cipd, Retenui, rT ('iur,\ !uj •}'t rudude a Regutrar or Sub- 

Registrar umter thr Indian aUin Ai.i, /\"7.+ 

(j) The niiam ,/ 'r* trd'i t^ ihe offences named 

therein appW ajc A* / v ai>etmtni d’ \ tsiiJ aiicmpts to commit them. 

The san;‘!ion refcrro.J rti m :hi« st-ttion may be expressed in general 
Kawte oi wut.. n ' at fUi-ed person; but it 

s' t.ir ss pr.n.'.i. iblc, specify the Court or other 
p lirw* in which, aoiI ihe oc. <'ri v-h cr;. thi ofifcncc was roinnjiUed. 

(^1 When sincti.m is oven iii reep^v; iv. any oflenco referred to in this 
•ectim, the (-ourt i, 4 k:rnt tO!:i);a.iii> e oi tiv cisr m.iy frame a charge of any other 
offiMce to referred to which is disclosed by the facts. 

(tf) Any sanction ,ci»vis er refused under this section mar be rto^ktd pr 
j^nated by any .niih-mtv to wiiidi the auihonty f;iving cr refusing ittssubordi- 
nUe; and no sanction shall remi’n m force (or more tiian six months from the 

. • Act XUV. oi i860. 

t Ait 111. oi 1877. 
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date on which it was givin, presided ihal the High Court may, for good cause 
shown, extend the time, 

if) For the purposes of this section every Court shall be deemed to be aiibor* 
dinate only to the Court to which appeals from the former Court ordinarily llei 
that is to say ,— 

(a) where such appeals lie to more than one Court, the Appellate Court of 
inferior jurisdiction shall be the Court to which such Court shall 
be deemed to he subordinate ; 

(^) where such appeals lie to a Civil and also to a Revenue Court, such 
Court shall be deemed to he subordinate to the Civil or Revenue 
Court according to the nature of the case in connection with which 
the offence is alleged to have been committed; 

(r) where no appeal lies, such Court shall he deemed to he subordinate to the 
prindpcil Court of original jurisdiction within the local limits of 
whose jurisdiction such first-mentioned Court is situate, 

100 . No Court shall take cognizance of any offence punishable under 
Prosecution for offences Chapter VI. of the Indian Penal Code* (except sec- 
against the State. tion 127), or punishable under section roSA, or Section 

ijjA, or section 294^, or section joj of the same Code, unless upon complaint 
made by order of, or under authority from, the Governor-General in Council, 
the Local Government, or some officer empowered by the Governor-General 
in Council in this behalf. 

107 . (/) When any Judge, or any public servant not removable from his 
Prosecution of Judges and office without the sanction of the Government of 
public servants. India or the Local Government, is accused as such 

Judge or public servant of any offence, no Court shall take cognizance of such 
offence, except with the previous sanction of the Government having power 
to order his removal, or of some officer empowered in this behalf by such 
Government, or of some Court or other authority to which such Judge or public 
servant is subordinate, and whose power to give such sanction has not been 
limited by such Government. 

(a) Such Government may determine the person by whom, the manner 
Power of Government as to which, the offence or offences for which, the prose- 
prosecution. cution of such Judge or public servant is to be con¬ 

ducted, and may specify the Court before which the trial is to be held. 

198 . No Court shall take cognizance of an offence falling under Chapter 
-Prosecution for breuefa of XIX. or Chapter XXI. of the Indian Penal Code,* 

contract, defamation, and of- or under sections 493 to 496 (bolh inclusive) of the 
ences against marriage. same Code, except upon a Complaint made by some 
person aggrieved by such offence. 

199 . No Court shall take cognizance of an offence under section 497 or 
Prosecution for adultery or section 498 of the Indian Penal Code,* except upon 

enticing a married woman. a complaint made by the husband of the woman, or, 
in his absence, by some person who had care of such woman on his behalf at 
the time when such offence was committed. 


Act XLV. of i860. 
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COMPLAINTS TO MAGISTRATES. 

Chapter XVL— Of Complaints to Magistrates. 

200. Subject to the provisions of section 4*jC, a Magistrate taking cognizance 
Examination of complain- of an offence on complaint shall kt once examine the 

complainant upon oath, and the substance of the 
^ examination shall be reduced to writing, and shall be signed by the complainant, 
and also by the Magistrate: 

Provided as follows— 

{a) when the complaint is made in writing, nothing herein contained 
shall be deemed to require a Magistrate to examine the com¬ 
plainant before transferring the case under section 192 ; 

{b) where the Magistrate is a Presidency Magistrate, such examination may 
be on oath or not, as the Magistrate in each case thinks fit, and 
need not be reduced to writing; but the Magistrate may, if he 
thinks fit, b*jfore the matter of the complaint is brought before him, 
require it to be reduced 10 writing; 

(r) when the case has been transferred under section 192, and the Magis¬ 
trate so transferring it has already examined the complainant, the 
Magistrate to whom it is so transferred shall not be bound to 
re-examine the complainant. 

201 . (/) If the complaint has been made in writing to a Magistrate whois 
Procedure by Magistrate competent to take cognizance of ihe case, he shall 

not competent to take co^ni- return the complaint for presentation to the proper 
xance of the case. Court with an endorsement to that effect, 

(2) If ihe complami has not been made in writings such Magistrate shall 
direct the complainant to the proper Court. 

V Po^ponement of ibsuc of 202 * (/) If the Chief Presidency Magistrate, or 
T process, any other Presidency Magistrate whom the Local 

^ Government may from time to time authorize in this behalf, or any Magistrate of 
the first or second class, is not satisfied as to the truth of a complaint of an 
offence of which he is authorized to take cognizance, he may, when the com¬ 
plainant has been examined, record his reasons, and may then postpone the issue 
of process for compelling Tlic attendance of the person complained against, and 
either inquire into the case himself, or direct a previous local investigation to be 
made by any officer subordinate to such Magistrate, or by a police-officer, or by 
such other person, not being a Magistrate, or police-officer, as he thinks fit, for 
the purpose of ascertaining the truth or falsehood of the complaint. 

(2) If such investigation is made by some person not being a Magistrate or a 
police-officer, he shall exercise all the powers conferred by this Code on an 
officer in charge of a police-station, except that he shall not have power to arrest 
without warrant. 

(j) This section applies also to the police in the towns of Calcutta and 
Bombay. 

208. The Magistrate before whom a complaint is made, or to whom it has 
^ been transferred, may dismiss the complaint, if, after 

Dismissal o comp amt. examining the complainant, and considering the result 
^ of the investigation (if any) made under section 202, there is, in his judgment, 
no sufficient ground for proceeding.* In such case he shall briefly record his 
reasons for so doing. 

’ See the Indian Penal Code (\ct XLV. of 1860), s. 95. 

Cr. P. C. (i«9S).—JO. 
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Chaftkr XVn. — Of the Commencement of Proceedings befoeb Magisteatss. 


204 . (/) 1^1 in the opinion of a Magistrate taking cognizance of an oSence, 
of process tliere is sufficient ground for proceeding, and die 

ssueo proc appears to be one in which, according to the 

fourth column of the second schedule, a summons should issue in the first In¬ 
stance, he shall issue his summons for the attendance of the accused. If the case 
appears to be one in which, according to that column, a warrant should issue 
in the first instance, he may issue a warrant, or, if he thinks fit, a summons, for 
causing the accused to be brought or to appear at a certain time before such 
Magistrate or {}/ he has not jurisdictiopt himsilf) some other Magistrate having 
jurisdiciion. 

(^} Nothing in this scccion shall be deemed to affect the provisions of section 


90. 

(j) ^^htn^ by any law for the time bettif^ tv force, any process feet or other fees 
are payable, no process shall be issued until the fees are patd^ and^ if such fees are 
not paid ivUhin a reasonable time, the Magistrate may dismiss the complaint. 


Maer<stTAte may dispense 
with perwnal attendance 
accused. 


205 . (/) Wiienevcr a Magistrate issues a sum¬ 
mons, hr may, if \n- seo reason so 10 do, dispense with 
rile personal .1 trend:ince of the accused, and permit 


him to appear by his pleader. 


(2) i>ui the Ma-:i5trate inquiring into or li ving the case may, in his discretion, 
at any stage of di.* jiroccodiiuT^, dirov i the aitendance ol the accused, and, 

if necessary, enforce ^uch attendance m mantu/r iiercinbefore provided. 


Chapter XVIII —O*- Inociry into C^sfs ikiahle bt the Court of Session 

OK Coi iu 


200. (0 ^'^b/eci / fhe provisions r.f union ^ 43 , any Presidency Magis*^ 

I)'<?trict Masristraie, Sub-di\isional Magistrate, 
Power to tommA lor tru . Migntraic Of the first class, or any Magistrate em¬ 

powered in this hehalf by iru' (n>\ornmen*. may commit any person for trial 
to the Court of or High i ‘'■'•ur! tor any otTrnce iriable by such Court. 

(2) But, save Herein Min-'r-vve no person triable by the Court 

of Session shall be commuted fur tr.rsl to :he Higii Coun. 

207. Tne f dli'wmg procodiir*; ^hill bi: adopted in inquiries before Ml^iS- 

Procedure in . n q ; i 11- ‘ri^ble fXcJusiVely by a Court 

preparatory tit romir.itru'iv,, or Se'^^i Of Higta CoUTl. Of, in ihc Opinion Of tho 

Magistrate, ought to be trsed by ri^ik CViuri 

208 ( /) The Majj'Sirate when tii * accused apiiears or is brought 
Taking wf ev?dt:n« prrU'.'vd I'/ bear ihc complainant (if anyX 

duecd. and t.ake, ;n iriann^r hereinafter provided, all 8Uch 

evidence as may be praducod o\ -upport ^-f the prosecution, or in behalf of the 
accused, or as may be called tor by the Magistral*:, 

(2) T%e accused shall be a! Jiler/v to ci ' St-examine the witnesses far ths 
prosecution, and in such case the tTf>tecu(. f may r^.examine them. 


(j) If the conipUinant or oificer conducting the prosecution or ftCCUEed 
for prudtfttion of lo the to iwuc proccss to compel the 

atiendanco of any witness or the production of any 


further evidence. 


. * Magwtiales eecTCii,iiijr jun^dirtiun in thi* Town of Reiigcofi^ when cooMWltllE 
aI\ (VI »• *3 

U<U pt.i!, p??26 O'* 19(IK>, AW G»itte of 
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doctiment v. :hing, the Magistrate shall issue such process, unless, for reasons 
to be recorded, he deems it unnecesbary to do so. 

[4) Nothing in this section shall be deemed to require a Presidency Magis¬ 
trate to record his reasons. 


aoe. (/) When the evidence referred to in section zo8, sud-se^fiatu fij 
When Accused person to be fJJf been taken, and he has neemofy) ex- 
diseWfred. aniined the accused for the purpose of enabling 

him to explain any circumstances appearing in the evidence against him» 
such Magistrate shall, if he fmds ti)at there are not sufficient grounds 
for committing the accused person lor trial, record Ais reasons^ and diB- 
charge him, unless it appears to die Magistrate that such person should be 
tried before himself or some other Magistrate, in which case he shall proceed 
accordingly. 


(2) Nothing ill this section ‘tball bo deemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to be 
record<^ by such Magistrate, he considers the charge to be groundless. 

21a (/) When, upon such evidt;ncc being taken, and such examinaiion 
Whcrt charge >* 0 ^ *tny) Ikmiil' made, the ^Magistrate is satisfied theU 

there are -'utijcient groundis tor committing the accused 
for trial, he shall frame a charge under lus liand, dc^.bring with what offence the 
accused is ch.argcd. 


Chiirg^e ti« Im (''tplafncJ, 
AoU cupy tufrubbed, to ac^ 

ctised. 


U'l ;Vs soon the charge has been framed, it 
sh«an i'e read and explained to the accused, and a copy 
thcr»’Oi \i he sj requires, be given to him free 

of cev^t. 


Listi.f !..i d. k-lei* 211 - {J) The accused shall be required at once 

on tria). to givt* :n, orally or in wriung. a list of the persons 

(if any) whom he wishes lo be summoned to give evidence on ms trial. 

(-?) Tiie may. in iu" di'Crei^jn, aiiow the accused to give in 

„ any Uir!her h^u t \ri:nes<.cs at A subsequent time; and^ 

where die Akcu.'^td :s cominiir»‘d for trial before the 
High Court, nothing in this secticjn shall be <iocrned lo preclude the accused from 
giving, at an\ time beiurc his iriah tc liie Clerk oi the Crtmn, a further list of the 
persons whom he wm.sIu'S to bo smiiinoned in give evidence on such trial, 

E^owir vt Mag.'ilr.itc to 212 - The Magistrate may, in his discretion, 
esamme i<itrh summon and ex.aminc any witness named in any list 

given in to him under section zi i. 

213. (/) When the accu'^e^c on being requited to give in a list under sec- 
non j 11. has dcclmoi to do so. or when he has given 
Oder of ronmuiin.*nf. wiuicssos (ii Any) Included there- 

in« whom theMagiblralcdcbiTvsio examme, ivavvi been sutnmoned and examined 
under section 212. the Magistrate may make an order committing the accused 
for trial by the High Court or ilu* t'oun ot Session i,as the case may be), and 
(unless the Magistrate is a Trcsidency Magistrate) shall also record briefly the 
reasons for such commiiment. 


(j) J/iht Magistrate, afUt heartn^ ike u itnessn for the defence, is saHsfiid 
ihai there are not sufficimi gr*^unds Jor committing the accused^ he may ttmtd 
the charge^ and discharge the accused. 

214. If any person (not hciu$r an European British subject) is accused, 
PmMD chwKcd outside Ijeloro a Magistrate other than a Presidency Mt^ 
nresidencytosms jointly with tratc, of having committed an offence ctmjoiatljr with 
BtRopeaa SritUh subj«d. European British subject who is about to be com. 
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nutted for trial, or to be tried, before the High Court on a similar charge arisfaig 
out of the same transaction, and the Magistrate finds that there are sufficient 
grounds for committing the accused for trial, he shall commit him for trial before 
the High Court, and not before the Court of Session. 

215 . A commitment once made under section 21301 section 214 by t 
Quashing commitments un- competent Magistrate, or by a Court of S^tsion undir 

der section 313 or 214. S£ciion or by a Civil or Revenue Court under 

eection ^8^ can be quashed by the High Court only, and only on a point of law. 

216 . When the accused has given in any list of witnesses under section 

Summons to witnesses for committed for trial, the Magis- 

defence when accused is com- trate shall summon Such as the witnesses included In 

the list as have not appeared before himself to ap¬ 
pear before the Court to which the accused has been committed: 

Provided that, where the accused has been committed to the High Courti 
the Magistrate may, in his discretion, leave such witnesses to be summoned by 
the Clerk of the Crown, and such witnesses may be summoned accordingly: 

Provided, also, that, if the Magistrate thinks tlial any witness is included 
Refusal to summon un- m Uic hai foi I he purpose of vexation or delay, or of 
nec^sary witness unlcb^ de- defeating tlic tiidii f<f justice, the Magistrate may tc- 
positmade. quire Uie accused to satisfy him that there are reason¬ 

able grounds for believing that the evidence of sucii witness is material, and, if 
he is not so satisfied, may refuse to summon the witness ^recording his reasons 
for such refusal), or may, before summoning him, require such sum to be de¬ 
posited as bucli Magistrate liimks neccN^ary to defray llie expense of obtaining 
the attendance of the witness uni all oiher l^roper expenses. 

217 * (r) Complainants and witnesses for the prosecution and defence, 
Uond of corruilainantf and w'hose attendance before the Court of Session or 
witnesses. Iligil Court is necessary, and w'ho appear before the 

Magistrate, shall execute btforc him bonds binding themselves to be In at¬ 
tendance when called upon at the Court of Session or High Court to prosecute or 
to give evidence, as the case may be, 

(2) If any complainant or witness refuses to attend before the Court of 
Detention in custudy in case Session Or High Court, or execute the bond above 
of refusal to attend or to ex- directed the Magistrate may detain him in custody 
ecutebond. until he execute such bond, or until his attendance 

at the Court of Session or High Court is required, when the Magistrate shall 
send him in custody to the Court of Session or High Court, as the case may be 

218 . (/) When the accused is committed for Inal, the Magistrate shall 
Commitment when to be isRue an order^ lo siich pefson as may be api^ioted 
notified. by the Local Government in this behalf,notifying the 

commitment, and staling the offence in the same form as the charge, unless the 
Magistrate is satisfied tiiat such person is already aware of the commitment and 
the form of the charge; 

and shall send the charge, the record of the inquiry, and any weapon or other 
Charge, to be for- which is to be produced in evidence, to the 

warded to Court or Court of Session, or (where the commitment is made 
Court of Session the High Court) to the Clerk of the Crown, or 

other officer appointed in this behalf by the High Court. 

* See Sch. V„ Form XXVll., in/ra. 
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{2) When the commitment is made to the High Court, and any part of 
Engitsh translation tu be the record is not in English, an ^giish translation 
forwarded to High Court . of*such part shall be forwarded with the record. 

810. (/) The Magistrate may, i/"he thinks summon and examine sup- 

Power to summon supple- plementary witnesses after a commitment and before 
mntary witnesses. the commencement of the trial, and bind them over 

in manner hereinbefore provided to appear and give evidence. 

(2) Such examination shall, if possible, be taken in the presence of the ac¬ 
cused ; and, where the Magistrate is not a Presidency Magistrate, a copy of the 
evidence of such witnesses shall, if the accused so require, be given to him free 
of cost. 

220. Until and during the trial, the Magistrate shall, subject to the pro- 
Cu^dy oi accused pend- visions of this Code regarding the taking of bail,* 
iog trial. commit the accused, by warrant, to custody. 


Chapter KIX.—Of the Charge. 


Charfife to state offence. 


Specific name of offence 
sufficient description. 


Form of Charges,^ 

221 . (/) Every charge under this Code shall 
state the offence with which the accused is charged. 

If the law which creates the offence gives it 
any specific name, the offence may be described in 
the charge by that name only, 


(j) If the law which creates the offence does not give it any specific name, 
ij j u u ^ so much of the definition ot the offence must be stated 

has no specific name. to give the accused notice of the matter with which 

he is charged. 


{4) The law and section of the law against which the offence is said to 
have been committed shall be mentioned in the charge. 


(jj 'rhe fact that the charge is made is cquiMileni to a statement that every 
. legal condition required by law to constitute the of- 

Vhat impicd in charge. fence charged was fulfilled in the particular case. 


{6) In the presidency-towns tiie cliarge shall be written in English; else- 
, , , where it .shall be written either in English, or in the 

Language oJ charge. language of the Couri. 


(7) If the accused has been previously convicted ot any offence, and it is 
Previous conviction *vhen intended to p^o^•e such previous conviction for the 
to be set out. purpose of affecting Uie punishment Nvhich the Court 

is competent to award, J the fact, dale, and place of the previous conviction shall 
be stated in the charge. If such statement is omitted, the Court may add it at 
any time before sentence is passed. 

lilustraliims, 

(a.) A is charged with the murder of B. Thib. is equivalent to a statement that A’s 
act fell within the definition of murder given in sections 299 and 300 of the Indian Penal 
Code ;i that it did not fall within any of the general exceptions of the same Code;«nd 
that It did not fall within any of Che five exceptions to section 300; or that, if it did fall 
within Exertion 1., one or other of the three provisos to that exception applied to it. 


* See Cb. XXXIX., in/ra, 
t SeeSeb. V., Form XXV'JII., in/rti, 

t See the Indian Penal Code (Act XLV. of 1800), &, 75; see the Whipping Act 
(VI, of 1864), s$. 3 and 4. See also, in/ra, S9.310, 348, and 511. 
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THE CHARGE. 


A is charged, under section 32$ of the Indian Penal Code,* with voluntJrllx cans* 
tag grievous hurt to B by means of an instrument for shooting. This iaeqnivaleat to a 
statencot that the case was not provided for by section 335 of the Indian Penal Co^,* and, 
that the general exceptions did not apply to it. 

(c.) A is accused of murder, cheating, theft, extortion, adultery, or criminal intimid* 
ation, or using a false property-mark, The charge may state that A committed mur¬ 
der, or cheating, or theft, or extortion, or adultery, or criminal intimidationj or that ho 
used a false property-mark, without reference to the definitions of those crimes contained 
In the Indian Penal Code;* but the sections under which the offence is punishable moat, 
in each instance, be referred to in the charge. 

(d.) A is charged, under section 184 of the Indian Penal Code,* with intentionally 
obstructing a sale of property offered for sale by the lawful authority of a public ser¬ 
vant. The charge should be in thosu word>. 

222 - (/) The charge shall contain such particulars as 10 the time and place 
Particulars as to time, of tiie aUcgcci offence, and the person (if any) against 
place, and person. whom, or the thing (if any) in respect of which, it 

was comiatued, as arc reasonably sufficient to give the accused notice of the 
matter with which he is charged. 

(^) Whtn tht \ucmcd is c/uir^tJ with criminal hrtach irusiy or duhontU 
misappropriation 0/ momy. it shall hi suffuuni lo sptci/y the gross sum in r<rr- 
ptci of whuh the offence is ulUgeJ £o have been committui^ and iht dates 
between which ike offence ts allegtd to have been committed^ xvtihout specifying 
particular items or exait dates ; and the charge so framed shall be deemed to be 
a charge of one offence within the meaning of section 

Provided that the time ificiuded between the first and last of such dates 
shall not exceed one year. 

223. When the nature ot tiio care is such that the particulars mentioned 
When manner coroni.t- S<.-CllOn.s 2Z\ and aJ 2 do not give the accused 
ting offcDce must be suieJ. suffkiciii iioticc Qi tlie matter with which he is charged, 
the charge shall also contain such particulars of ilic manner in which the al¬ 
leged offence w’as commiiled as will be sufficient for that purpose. 


fa.) A IS .iccuscd of the ihcft ot a certain article at a certain time and place. 
The charge need not set out the manner in w hich the theft was effected, 

(3.) A IS accused of clie.iiing fj a given time and place The charge must set 
out the manner in which A cheated B. 

(f.) A is accused of giving false c^sjener at a given time and place. The charge 
must set out that poction of the evidence given by A which is alleged to be false. 

(d.j A IS accused of ob^Lrurting B, a public servant, in the diichargc of his pub¬ 
lic functions at a given time and plate. The charge must set out the manner in which 
A obstructed B in the discharge ot his lunciions. 

(e.) Ais accused 01 tht* murdt^r of Bat a given time and place. The charge need 
not state the manner in which A murdered B. * 

(/.) A is accused of disobeying a dirertion of the law with intent to save B from 
punishment. The charge must set out the disobedience charged, and the law tnfringiU&« 

224 . lu every charge words used in describing an oflence shall be 
Words in charge taken in lo have been used in the sense attached 

sense of law under which of- to them respectively by tiie law under which such 
fence is punishable. offence is punishable. 


- Act XLV. of i860. 


TffE CHARGE. 


H 


SS»l&. No error in stating either the offence or the particulars required to 

Effect of errors Stated in the charge, and no omission to state 

errors. offence Of those particulars, shall be regarded at 

any stage of the case as material, unless the accused was, in fact^ misled by 
su^ error or omission, and it hat occasioned a failure of juslice* 

Illustrations, 

[a,) A iscbargedf under section 242 of the Indian Penal Code,* with having been in 
possession of counterfeit coin, having known at the time when he became possessed 
thereof that such coin was counterfeit/' the word ''fraudulently" being omitt^ in the 
charge. Unless it appears that A was, in fact, misled by this omission, the error shall 
not be regarded as material. 

(h.) A is charged with cheating If. and the manner in which he cheated B is not set 
out in the charge, or is set out incorrectly. A defends himself, calls witnesses, and gives 
hts own account of the transaction. The Court may infer from this that the omission to 
set out the manner of the cheating ib not material. 

(r.) A is charged with cheating B, and the m<inner in which he cheated B is not set 
out in the charge. There were many transactions between A .ind B, and A had no means 
of knowing to whirh of them the charge referred, and ufiercd no defence. The Court 
may infer from such facts that the omission to set out manner of the cheating was, 
in this case, a material error. 


(d) IK IS charged with the murder uf fChoda Bak>»h on the 2rst January 1882* In 
fact, the murderf^d perion s name was Haidnr Bak^h, and thr date of the murder was 
the 20lh January A was never charged witli ciny rnurdir but one, and had heard 

the inquiry before the .Magisiratt*, wjiirh ref erred exclusively to the Case of Haidar 
B.>iksh. The Court may infer from these fart', that A was not misled^ and that the error in 
the charge was immaterial. 

(e.) A was charged with murdering Maidar Baksh on the 20th January 1882 and 
Khoda Baksh (who tried to arrest him for that murJeri on the January 1882. When 
charged for the murder of Haidar Baksh, he was tried for the murder ot Khoda Baksh. 
The witnesses present in his defence wefe wiims'-es in the case of Haidar Uaksh. The 
Court may infer train this that A was misled and that the error was material. 

226. When .iny person is cornnnticii tor trial without a charge, or with an 
Proccdur.' nn u.mnutmcni impcrfoit or crroiK-ou-. diarjje, the Court, or, in the 
without iharge or With imper- case of a Court, iho Clerk or the Crown, 

feet charge. niay frame a charge, or add to or otherwise alter the 

charge, as the case may be, having regard lo the ruies contained in this Code as 
to the form of chargea. 

{/.) A is charji^rd *m$tk iho murder p' ( A pf' OrbetUnsj; the murder of C may 

he added or substituted^ 

(2.) A is char/;^ed reith /or^ini: a valua'^ir i 'curity under section 4O7 of the Indian 
Penal Code * A charge 0/ fabruating /al^e evidence under section igs may be added^ 

(^.) A ts rhari^ed Tvitfi receivifnf stideo property in^Taitir it be stcflen. During tho 
trial it incidentally appears that hr has in hiS pi^sscssicn instruments for ike purpose of 
counieffelting com. A charge under ifrrit'pi Jjy xf i he Indian Penal Code^ cannot be 
added. 

22 n. (/) Any Court may alicr or add to any charge at any lime before 
judgment is pronounced, or, in the case of trials be- 
Court may alter rbnrgi:. Court of Session or High Court, before the 

verdict of the jury is returned, or the opinions of the assessors are expressed. 

( 2 ) Every such alteration or addifiou shall be read and explained to the 
accused. 


* Act XLV. of i860. 
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THE CHARGE. 


888 * If the charge framed, or alteration wr odditiom madti itndw taction 
Wlientral nay proceed im- 226 Of section 227, is such that proceeding ina- 
nnKately after auction. mediately with the trial is not likely, in the opinion of 
the Court, to prejudice the accused in his defence, or the prosecutor in con¬ 
duct of the case, the Court may, in its discretion, after such charge or alteration 
er addition has been framed or made, procecni with the trial as if (be new or 
altered charge had been the original charge. 

889. If the new or altered or added charge is such that proceeding im- 
When new trial may be di' mediately witli the trial is likely, in the opinion of 
reeled, or trial suspended. the Court, to prejudice the accused or the prosecutor 
as aforesaid, the Court may either direct a new trial, or adjourn the trial for 
such period as may be necessary. 

28 a If the offence stated in the new or altered or added charge is one for 
Suy of procoedinfs if pro- prosecution of which previous sanction is neces- 
secutionof offence in altered Fury, the case shall not be proceeded with until 
charge require previous sane- such sanction is obtained, unless sanction has been 

already obtained for a prosecution on the same facts 
as those on which the new or altered charge is founded. 

281 . Whenever a charge is altered or added to by the Court after the coin* 
Recall of witnesses when mencement of the trial, the prosecutor and the ac- 
charge altered. cused sli.ill bc allowed to re-caJI or re-suromon, and 

examine with reference 10 sucli alteration or additton^ any witness who may 
have been examined, and aUo to call xtny further witness whom the Court may 
think to be material. 


282. (/) If any Appellate Court, or the High Court in the exercise of its 
_ _ , ^ , powers oi revision, or of its powers under Chapter 

XW II., ot opinion that any person convicted of 
an offence was misled in his delence by iRe absence of a charge, or by a,n 
error in the charge, it shall direct a new trial to be had upon a charge framed 
in whatever manner it cliinks fit. 


(2) If the Court is of opinton tiiat the facts of the case are such that no 
yalid charge could be preferred against the accused tn respect of the facts 
proved, it shall quash the conviction. 


Idustration, 


A is convicted of an offcncf, under seetton 106 of th* Indian Prnai Code/ upon a 
charge which omits to state that hr knew the evidcnrr, which hr corruptly used or at* 
tempted to use as true or geruine, wa<i f.'iKc or fabricated. H the Court thinks it probable 
that A had such knowledge, and thav he was misled in his defence by the omtssion from 
the charge of the statement that he had it, it shall direct a n^^v trial upon an amended 
charge; but, if it appears probable from thr proceedings that A had no such knowledge, 
it shall quash the conviction. 

Joinder of Charges. 

238 . For every distinct offence of which any person is accused, there 
Separate charges for »hal) be a .separate charge, and every such charge 
tinct offences. shall be tried separately, except in the cases men¬ 

tioned in sections 234, 23;, 236, and 239. 

Itlusfraiion, 

A is accused of a theft on one occasion, and of causing grievous hurt on another oc- 
canon. A must be separately charged and separately tried for the theft and canting 
grievous hurt. 


Act XI.V. of 1B60. 
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284 « (/) When a person is accused of more offences than one of the 
Thr«e offences of same committed within the space of twelve 

kind within year may be months from the first to the last of such offences, he 
charged together. may be charged with, and tried at one trial for, any 

number of them not exceeding three. 

(^) Offences arc of the same kind when they are punishable with the same 
amount of punishment under the same section of the Indian Penal Code,* or of 
any special or local taw. 

235. (1) If, in one series of acts so connected together as to form the same 
Trial fur inure than one transaction, more offences than One are committed by 
offence. the same person, he may be charged with, and tried 

at one trial for, every such offence. 

(2) If the acts alleged constitute an offence falling within two or more 
Offence falling within twu separate definitions of any law in force for the time 
definitions. being by which offences arc defined or punished, the 

person accused of them may be charged with, and tried at one trial for, each of 
such offences. 

(j) If several acts, of which one or more than one would, by itself or them- 
Acts constituting one off- selves, constitute an offence, constitute, when combin- 
ence, but constitutTng, when ed. a different offence, the person accused of them may 
combined,21 different offer... . cliarged wiili, and tried at one trial for, the offence 

constituted by such acts when coinbrned, and !or any offence consututed by any 
one or more of such acts 

<^) Nothing cQUtaiued in this section shall affect the Indian Penal Code,* 
section 7t. 


Illustrations-^ 

to sub’^octiou (l) ' 

(tf.) A re<«cues li, a person in lawful custody, and, in \o doing, causes grievous hurt 
to C, a constable in whose custody B was. A ma}- be charged with, and convicted 
of, offences under sections 225 and 333 of the Indian Penal Code.* 

(A.) A commits house-breaking by day with intent to commit adultery, and commits, 
in the house .so entered, adultcrv with B'ik wife. A may be separately charged with, and 
convicted of, offences under sections 454 and 497 of the Indun Penal Code.* 

(r.) A entices B, the wife of C, away from C, with intent to commit adultery with 
B, and then comniits adultery with her. A ma\ be separately charged with, and 
convicted of. offences under sections 49S ,ind 497 ot the Indian Penal Code.* 

(d.j A has in his possession several seals, knowing them to be counterfeit, and 
intending to use them for the purpose of committing several forgeries punishable under 
section 466 of the Indian Penal Code. * A may be separately charged with, and convicted of, 
the possession of each seal under section 473 of the Indian Penal Code * 

{tf) With intent to cause injury to B, A institutes a criminal proceeding against 
him, knowing that there is no just Or lawful ground for such proceeding-, and also falsely 
accuses B of having committed an offence, knowing that there is no Just or lawful ground 
for such charges. A may be separately charged with, and convicted of, two offences 
under section 211 of the Indian Penal Code.' 

A, with intent tu caii'ie injury to B, falsely arcuses him of having coin- 
mitted an offence, knowing that there i.<i no just or lawful ground for such 
charge. On the trial, A gives false evidence against B, intending thereby to 
cause B to be convicted of a capital offence. A may be iscparately charged with, 
and convicted of, offences under sections aii and 194 of the Indian Penal Code.* 

(f.) A, with six others, commits the offences of rioting, grievous hurt,and assaulting 
a public servant endeavouring, in the discharge of his duty as such, to suppress the Hot. 


Act XLV. of i860. 


Cr. P. C. (1898). 
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K mav be separately charged with, and convicted of, offences under sections 147 anil 
158 of the Indian Penal Code.* ^ 

(A.) A threatens B, C, and D at the same time with injury to their persons with intent 
to cause alarm to them. A may be separately charged with, and convicted of, each of 
the three offences under section 506 of the Indian Penal Code.* ^ 

The separate charges referred to in Illustrations (<i) to (A) respectively may be tried 
at the same time. 

ic sub-section (2) 

(1.) A wrongfully strikes B with a cane. A may be separately charged with and 
convicted of, offences under sections 35a and 323 of the Indian Penal Code * 

(J.) Several stolen sacks of corn are made over to A and B, who know they are stolen 
property, for the purpose of concealing them. A and B thereupon voluntarily assist each 
other to conceal the sacks at the bottom of a grain-pit. A and B may be separately charged 
with, and convicted of, offences under sections 41 z and 414 of the Indian Penal Code.* 

{k.) A exposes her child with the knowledge that she is thereby likely to cause its death. 
The child dies in consequence of such exposure A may be separately charged with, and 
convicted of, offences under sections 317 and 304 of the Indian Penal Code.* 

(/.) A dishonestly uses a forged document as genuine evidence, in order to convict B, 
a public servant, of an offence under section 167 of the Indian Penal Code.* A may 
be separately charged with, and convicted of, offenrrs under sections 471 (read with 46O} 
and 196 of the same Code.* 

4o sub^sectfon ( 3 ) : 

(m.) A commits robbery on B, and in doing so, voluntarily causes hurt to him. A 
may be separately charged with, and convicted of, offences under sections 333, 39a, and 
394 of the Indian Penal Code * 

236 . If a act or scries of acts w of such a Tiauirc that it is doubtful 
Where it is doubtful what "’hich of t^cvcral ofToncc^ the facts which can be 

offence has been lomnntted proved will consiiiutr, the aCcused may be charged 
with having committed ail or any of such oRcnccs, and any number of such 
charges mav be toed ai once, or he may i-harged in the alternative with 
having com milted some one of thr saul offences. 

Jlltj 

(a i A is accused of an act which may amount to theft, or refciving stolon property, 
or criminal breach of trust, or rhraiing. He may tie charged with theft, receiving 
stolen property, criminal breach of trust and cheating, or he may be i barged with having 
committed theft, or receiving stolen property, or criminal breach oi trust, or cheating 

(^.1 A st^xtes on n^xth before the Magi&traie that he son* ti hit C mth a ciub. Before 
the Sessions (nuri A states on oath that B nri'er hit C. A maybe chatgeii the alternative 
and convicted of intentionally giving false evidence, although it cannt^t be proved vshich of 
these contradictory statements veas false* 

237 . (; ) If, in the ca.se mentioned in section 236, the accused is charged with 

vwu.... , = one offence, and it appears in cvidenccthathe conimii- 

with one offenre. he can he led a different offence lor which he might have been 
convicted of another. charged under tlic provisions of that seciioii, he may be 

convicted of the offence which he is shown to have committed, although he was 
not charged with it. 

{2) When the accused ts charged wuk an offence^ he may be convicted of having 
at temp led to commit that offence ^ although the attempt is not separately charged. 

liiusiration^ 

A is charged with theft. It appears that he committed the offence of crifninal ^ 
breach of trust, or that of receiving stolen goods He may be convicted of criminal 
breach of trust, or of receiving stolen good.s (as the case may be), though he was not 
charged with such offenre. 


Act XLV. of i860. 
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238 . (/) When a person is charged with an offence consisting of several 
When offence proved in- particulars, a combination of some only of which 
eluded in offence charged. constitutes a complete minor ofEence, and such com¬ 
bination is proved, but the remaining particulars are not proved, he may be 
convicted of the minor offence, though iie was not charged with it. 

{2) When a person is charged with an offence, and facts are proved which 
reduce it to a minor offence, he may be convicted of the minor offence, although 
he is not charged with it. 

(j) Nothing in thisseciion sliall be deemed to authorize a conviction of any 
offence referred to in section 19S or section 199 when no complaint has been 
made as required by that section. 

Illustrations, 

ia) A is charged, under section 407 of the Indian Penal Code,* with criminal breach 
of trust in respect of property entrusted to him as a carrier. Jt appears that he did 
commit criminal breach of tru^t under section 406 in respect of the property, but that 
It was not entrusted to him as a carrier. He may be convicted of criminal breach of 
trust under section 406. 

(&,) A is charged, under ^ectiun 325 of the Indian Penal Code/ with causing grievous 
hurt. He proves chat he acted on grave and sudden provocation. He may be convicted 
under section 335 of that Code.* 

289 . When more persons ilv.in one are accused of the same offence, or of 
What may different offences committed in the same transac- 

«harged jointly. lion, or when one person is accubed of committing 

any offence, and another of abetment ot, or attempt to commit, such offence, 
they may be charged and tried together or separately, as trie Court thinks fit;and 
the provi^ions contained in the former part of thi^ chapter shall apply to all 
such charges. 

lUustriJtioni. 

(ix ) A and U arc cused ol the murder. A and B may be charged and tried 

together (or the murder. 

(A.) A and B are accused of a robbery, in the course of which A commies a murder 
with which B has nothing to do. A and B may be tried together on a charge, charging 
bo'h of the.m with the robbery, and A alone with the murder, 

(r ) A and B are both charged with a theft, and B is charged with two other thefts 
committed by him in the course of th^- Name transaction. A and B may be both tried 
together on a charge charging l>oth with the one theft, and B alone with two other 
thefts. 

240 . WAen a charije con/iiintni^ more htiuis than one is framed against 
Wi.hJraw..i ,.f same ]'.er.s(m. an.l when a conviclibn has been had 

chargi's on ^-onviction on one on unt: Or more of them, ihe complainant, or the of- 
of several charges. ficcr conducting the prosecution, may, with the con¬ 

sent of the Court, withdraw' the remaining ciiargo or charges, or the Court, dt 
its own accord, may stay ti\e inquiry into, or trial of, such charge or charges. 
Such withdrawal shall have the effect of an acquittal on such charge or charges* 
unless the conviction be set aside, in which case the said Court (subject to 
the order of the Court setting aside tlie conviction) may proceed with the inqmty 
into, or trial of, the charge or charges so withdrawn. 


• Act XLV. of i86u. 
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Chaftkr XX. — Or the Triai or Summons-cases^ 

Bv Maoistrates. 

Procedure in summons- 241. The following procedure shall be observ- 

cases. ed by Magistrates in the trial of summons-cases 

242. When the accused appears or is brought before the Magistrate^ the 

Substance of accusation to particulars of the offence of which he is accused 
be stated. shall be Stated to him, and he shall be asked if be 

has any cause to show why he should not bo convicted; bat it shall not be 
necessary to frame a formal charge.* 

248. If the accused admits that he has committed the offence of which he 

Conviction on admission of is accused, h is admission shall be recorded as nearly 
truth of accusation. as possible in ilic word.s used by him; and, if be shows 

no sufficient cause why he should not be convicted, the Magistrate shiill convict 
him accordingly. 

244. (/) If the accused docs not make such admission, the Magistrate 

PrtHredure when no such ^hall proceed TO hear the complainant (if any)« and 
admission ts made. take all such evidence as may he produced in sup¬ 

port of the prosecution, and also to hear the accused and take all such evidence 
as he produces in his defence. 

( 2 ) The Magistrate may, if lie think-? fit, on the application of the com¬ 
plainant or accused, issue process lo compel the attendance of any witness, or the 
production of any dot ument or other ihintr. 

( 7 ) The Magistrate may, before summoning any witnes^s on such applica¬ 
tion, require that hi.^^ reasonable expenses inturred in attending for the pur- 
f>oses of the trial be deposited in Court. 

245. (/) If the Magistrate, upon taking tlic e^ idem e rcferrc<i to m section 

j 244 and such further evidence any) as he may, of 

f motion, cause to be produced, and (if he 

thinks fiti, examinmg the accused, finds the accused not guilty, he shall record 
an order of acquittal. 

{ If he finds the accused guilty, he shall pass 
sentence upon him according lo law 

246. A Majfistrate may, under section 243 or section 245 , convict the ac- 
Findinf: n-it limited b> f. in- cused of any c/ffence triable under this chapter which, 

plaint or summon^ from the facts admiitcil or proved, he appears to have 

committed, whatever may be the nature of the complaint or summons. 

247. If the summons has been issued on complaint, and upon the day ap- 
Nfm-apj>earanct‘ of lom- pointed for the appearance of tilt* accused, or any day 

subsecpicm thereto lo which the hearing may be ad^ 
journed, the complainant doc.^ not appear, the Magistrate shall, notwithstanding 
anything hereinbefore . ontained. acquit the accused, unless for some reason he 
tlrnks proper to adjourn the hearing of the case to some other day: 

Provided that, where the complainant ts a public servant and his personal 
attendance is not required.^ the Mafristraie may dispense with his attendance^ and 
proceed with the case» 


i^entenrr 


* Except in the case of trials of European British subjects by District Maciitratcs, 
see s. 4 S» U>, in/rn. ^ 

t See Sch. V., Form XXIX., infra. 
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24a If a complainant, at any time before a final order is passed in any case 
If I » t under this chapter, satisfies the Magistrate that there 

tt drawa comp am . suflScient grounds for permitting him to withdraw 

his complaint, the Magistrate may permit him to withdraw the same, and shall 
thereupon acquit the accused. 

249 . In any case instituted otherwise than upon complaint, a Presidency 
Power to stop proceedings Magistrate, a Magistrate of the first class, or, with the 
when no complainant. previous sanction of the District Magistrate, any other 

Magistrate, may, for reasons to be recorded by him, stop the proceedings atany 
stage without pronouncing any judgment, either of acquittal or conviction, and 
may tltcrcupon release the accused. 

Frivolous Accusations in Summons and Warrant-cases, 

260 . (/) If, in any case instituted by complaint as defined in this Code, or 
Frivolous or vexatious ac- upon informationgiven toa policc-otfjccr orto aMagis- 
cusatioos. trate, a person is accused before a Magistrate of any 

offence triable by a Magistrate, and the Magistrate by whom the case is heard dis¬ 
charges or acquits the accused, and is satisfied that the accusation against him 
was frivolous or vexatious, the Magistrate may, in his discretion, by his order of 
discharge or acquiltai, direct the person upon whose complaint or information the 
accusation was made to pay to the accused, or to each of the accused where 
there are more titan one, such compensation, not exceeding fifty rupees, as the 
Magistrate thinks fit: 

Provided liiat, before making any such direction, the iMagistrale shall— 

(a ) record and consider any objection which the complainant or informant 
may urge against the making of the direction, and, 

if the Magistrate directs any compensation to be paid, slate in writing, 
in his order of discharge or acquittal, his reasons for awarding the 
compensati(>n. 

Compensation (if which a Magistrate lias ordered payment under sub¬ 
section (y) shall be recoverable as if it were a fine; 

Provided that, if it cannot be recovered, the imprisonment to be awarded 
shall be simple, and for such term, not exceeding thirty days, as the Magistrate 
directs. 

(j) A complainant or informant who has been ordered under sub-sectioa (/) 
by a Magistrate of the .second or third class to pay compensation to an accu^ 
person may appeal trom the order, in so far as the order relates to the payment of 
the compensation, as if such complainant or informant had been convicted on a 
trial held by such Magistrate. 

(.f) Whore an order for payment of compensation to an accused person is 
made in a case which is subject to appeal under sub-section (j), the compensation 
shall not be paid to him before the period aliowedfor the presentation of the ap¬ 
peal has elapsed, or, if an appeal is presented, before the appeal has l>cen decided* 

is) ^he lime of awarding compensation in any subsequent civil suit re¬ 
lating to the same matter, the Court shall take into account any compensation paid 
or recovered under this section. 
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Chaptsk XXI. —Op the Trial of Warrant-cases by Magistrates. 

Procedure i« warrant-cA.es. . 251. The following procedure shall bcobserved 

by Alagistrates in the trial of warrant-cases:— 

252. (/) When the accused appears or is brought before a Magistrate, such 
- ., , Magistrate sJiall proceed to hear the complainant (if 

Evidence lor prosecution. evidence as may be product 

in support of the prosecution. 

(a) The Magistrate shall ascertain, trom the complainant or olbcrvvise, the 
names of any persons likely to be acquainted with the facts of the case, and to 
be able to give evidence for the proseciuion. and shall summon* to give evidence 
before himself such of them as he thinks necessary. 

25S. (/) If, upon taking all the evidence referred to in section 252, and 
. , . , making such examination anv) of the accused as 

Discharge o accuse . Magistrate thinks necessary, lie finds that no case 

against the accused lias been made out which, if unrebutted, would warrant his 
conviction, the Magistrate shall discharge him. 

(2) Nothing in this section shall be deemed to prevent a Magistrate from dis- 
charging die accused at any previous stage of the case if. foi reasons to be record¬ 
ed by such Magistrate, he considers ilie charge to be groundless. 

254 1 If, when such evidence and examination have been taken and made, 
Charge Lo be framed when cr at iinj' f*€vious vf the tjir, the .Magistrate is 

offence appears proved. ot Opinion thill there js ground lor presuming that the 

accused has committed an offence triable under this chapter, wliicli such Magis¬ 
trate is competent to try, and winch, in his opinion, could be adequately punished 
by him, lie shall frame in writing a charge against the accused. 

255. (/} The charge shall then be reail and explained to the accused, and 
he bhall be asked whether he is guiliy or has any dc- 
lence to make. 


It the accused pleads guilty, the Magistrate shall record the plea, and 
may, in his discretion, convict hirn tliercon. 

256. (/j 1/ iht' accustd rtfu^e^ io plead^ or does net plead, or claims to be 

tried, he shall be requtrid io state whether he wishes 
^ to cross-examine any, and^ if ro, which, cf the udintsses 

for the prosecution whose evidence has been taken. 1/ he he d^es so unsk^ the 
witnesses named by him shall be n-caiUd, and^ after cross-examination and re-exa^ 
mination if anyj, they snail be discharged. The evidence of any remaining wit¬ 
nesses for the prosecution shall next be iaUri, aad^ after cross-examination and re* 
examination it/ anyj, they also shall be discharged, 7he accused shall then be 

tailed upon io enter upon his defence, and produce h\s evidence. 

(jj If the accused puts in any written statement, the Magistrate shall file 
It with the record, 

257. accused, after he has entered upon his def ence^ applies to tie 
rroecss furvon;peliin/:prt^- A/agistrate to tssue any process for compelling the at* 

ductum of etiiienre at iw* tendance <f any Witness for the purpose qf examination 
stance of at i used- cross*examtna/ton, or the production of any docu¬ 

ment or other thing, the AJagis/rate shall issue suck process unless he considers that 
such application should be refused on Ihc ground that it is made for the purpose oj 
vexation or delay, or for defeating the ends of justice. Such ground shall be 
recorded by him in writing: 


* See Sch. V,, Form XXXI., infra, 
\ Stc>a. asa and ao8, »upra. 
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Prmridtd thai^ when (he accused has cross-examinedy or had (he opportunity 
of eross^examiningy any witness after the charge is framed^ the attendance tf such 
witness shall not be compelled under this sectioriy unless the Magistrate U satisfied 
that it is necessary for the purposes of justice^ 

(a) The Magistrate may, before summoning any witncsg on such applica¬ 
tion, require thal his reasonable expenses incurred in attending for the purposes 
of the trial be deposited in Court. 


258. (/J If, in any case under this chapter in which a charge has been 
Acnuitur. framed, the Magistrate finds the accvised not guilty, 

he shall record an order of acquittal. 

Conviction such case, the Magistrate finds the 

accused guilty, he shall pass sentence upon him ac¬ 
cording to law.* 


259. When the proceedings liave been instituted upon complaint, and. 

Absent of conipfaioank. "P®" any day fixed for the hearing of the case, the com- 

plamant iS absent, and the offence may be lawfully 
compounded,! ilje Magistrate may, in iiis discretion, nolwiihsianding anyiliing 
hereinbefore contained, at any time before the charge has been framed, dis¬ 
charge tlie accused. 


Chapter XXIL —Ot‘ Sl'mmarv Trials. 

Pow*rtotrv^o.rmur,iy , . 2604 u) Notwiihstanding anything contain- 
eo m tnis Code,— 

(a) the District Magistrate, 

ib) any Magistrate of the \\r<i cla--»s specially empowered in this behalf 
l>v tiie r.oc.il Clovcrninent, ami 

(t j any liench ot Magistrates invested v, i:h the powers of a Magistrate of 
ii(C first and specially oinpnuereil \u tins beiialf by the 

Loc.il Cio^eniiiK'iii. 

may, %f he or they ihinh fit ^ try in a summary way al! or any of the follow¬ 
ing offences: — 

W) oftoiiccs not puni^uabIe with do.uii, transporuulon. or imprisonment 
for a leriri exceeding six months; 

offences relating to weights and measures under sections 264, 265, 
and 260 of the Indian Penal Code 

fc) hurt under section 323 ot the same Code;? 

theft under section 379, 3fo,or3Si of the same Code.§ where the value 
of the properly stolen docs not exceed fifty rupees; 

(i) dishonest misappropnaiion of property under section of the Soane 
Code A where the value of the property misappropriated does not 
exceed fifty rupees; 

* See Sch. V., Form XXIX,, 

t S>«e 5, 345, infra. 

t As to powrr*. of M^gi&^trates in Upper Burma, see the Upper Burma Criminal Jus* 
tice Regulation (V. of 1892), Sch., 5. V. As to European British suMects, however, see 
ibid, 9. aVIL As to summary trial of forest oftcnccs, !iee the Indian Forest Act (Vll of 
1878). 9 . 65. 
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(/) receiving or retftining stolen property under section 411 of the same 
Code,* where the value of such property does not exceed fifty 
rupees; 

{g) assisting in the concealment or disposal of stolen property under sec¬ 
tion 414 of the same Code,* where the value of such property 
does not exceed fifty rupees; 

(A) mischief under section 427 of the same Code;* 

(0 house-trespass under section 448, and offtnw under sections 45/“, 4^6^ 
and -/jy, of the same Code ;* 

{/) insult with intent to provoke a breach of the peace under section 
504. and criminal intimidation under section 506, of the same 
Code ;* 

(k) abetment of any of the foregoing offences; 

(i) an attempt to commit any of the foregoing offences, when such at¬ 
tempt is an offence; 

(w) offences under section 20 of the Cattle Trespass Act, sSyr . f 

Provided that no case in which a Magistrate exercises the special powers 
conferred by section 34 shall be tried in a summary way. 

( 2 ) When, in the course of a summary trial, it appears to the Magistrate c/r 
Bench that the case is one which is of a character whtch renders it undesirable 
that it should be Iried summarily^ the Msgtstrale or Ihmh shall recall any unt^ 
susses who may have been examined, and proceed to rehear the case in manner 
provided by this Code. 

261 . The Local Government may confer, on any Bench of Magistrates in- 
Power to invest Bcnrh of vested with the powers of a Magistrate of the second 
Masristrate-; invested uith or third cLls^, power to try summarily all nr any of 
less power, following offences:— 

(a) offences against the Indian Penal Code,* sections 277, 278, 279, 285, 

286, 28v, 290, 292. 293, 294, 323. 334i 33^ 34L 352.42h. and 447; 

(b) offences against Municipal Acts and the conservaiity clauses of Police 

Acts* which are punishable only with fine, or with imprisonment 

for a term not exceeding one montli; 

(c) abetment of any of the foregoing offences; 

(d) an attempt to commit any of the foregoing offences, when such attempt 

is an offence. 


262.(7) In trials under this chapter, the procedure prescribed for summons- 
Proccdure for ^.ummon'v and cases shall be followed in summons-cases and tiie pro- 
warrant-cases appUrahk-. cedure prescribed for warrant-cases shall be followed 
in warrant-cases, except as hereinaher mentioned. 


, (i?) No sentence of imprisonment for a term ex- 

mi o imprisonmcti * ceeding three months shall be passed in the case of any 

conviction under this chapter. 

268. In cases where no appeal lies, the Magistrate or Bench of Magistrates 
Record in cases where there need not record the evidence of the witnesses, or frame 
U no appeal. a formal charge; but he or they shall enter in sucli 

form as the Local Government may direct the following particulars:— 

(a) the serial number; 


• Act XLV. of i8«o. 


t Act [. of 1871. 
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\ / the date of the commission of the offence; 

(c) the date of the report or complaint; 

(A) the name of the complainant (if any); 

(^) the name, parentage, and residence of the accused; 

(/) the offence complained of and the offence (if any) proved, and, in cases 
coming under clause (<^). clause c/ause (/ V, or clause (g) of sub~ 
section (i) of section 260, the value of the property in respect of 
which the offence has been committed; 

{g) the plea of the accused and his examination (if any); 

thehnding, and, in the case of a conviction, a brief statement of the 
reasons therefor; 

(r ) the sentence or other final order; and 

(y ) the date on which the proceedings terminated. 

264. (/) In every case tried summarily by a Magistrate or Bench in which 
» j w .. . an appeal lies, such Magistrate or Bench shall, before 

passing sentence, record a judgment embodying the 
substance of the evidence, and also the particulars mentioned in section 263. 

{j) Such judgment shall be the only record in cases coming within this 
section. 


265. (/) Records made under section 263 and judgments recorded under 
Language of record and section 264 shall be written by the presiding officer, 
judgment. either in English or in the language of the Court, or, 

if the Court to which such presiding oflicer is immediately subordinate so directs, 
in such officer's moihcr-tonguc. 

(j) The Local Government may authorize any Bench of Magistrates em- 
Bench may be autliorhud powered to try offences summarily to prepare the 
to employ clerk, aforesaid record or judgment by means of an officer 

appointed in this behalf by the Court to which such Bench is immediately subor¬ 
dinate, and the record or judgment so prepared shall be signed by each member 
of such Bench present taking part jii the proceedings. 

f j) Jf no suck authoruation he given, the record prepared by a member of the 
Bench, and signed as a/oresatd, shatl be the proper record, 

i^) If ike Bench differ in opinion, any dissentient member may write a se-> 
par ate judgment. 


Chapter XXllI.— Of Trials before High Coirts and Cocrts of Session.* 

A.—Frehm inar v. 

266 ^ In this chapter, except in sections 276 and 307, and in Chapter 
f. u L I- . 1 i- j ^ VIIL, the expression High Court means a High 

ig our emc . Court of Judicature established or to be established 

under the Indian High Courts Act, and includes the Chief Court of the 

Punjab, the “Chiet Court of Lower Burma," J and such other Courts^ as the 
Governor-General in Council may. by notification in the Gazette of India, declare 
to be High Courts for the purposes of this chapter. 


* As to Courts of Session in Upper Burma, see the Upper Burma Criminal Justice 
Regulation (V. of 1892). Sch , s. IL As to European British subjects, see s. XXIL, ihid. 

t Stat. 24 & 2 S Viet., c. 104, printed in the “ Collection of Statutes relating to India/’ 
Vol. L, Ed. 1899. p. 355. 

^ These words were substituted for the words Court of the Recorder of Rangoon ” 
by the Lower Burma Courts Act (VI. of 1900), s. 47—and the first schedule* 

\ 1ft the Sontha) Parganas, the Commissioner is the High Court in certain cases, 
aae a. 4 of the Sonthal Parganas Justice Regulation (V. of 1893), as modified up to ist 
October, 1899. 


Ct. P. C. (iSgSy.—12. 
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Trials before High Court to 267- All trials under this chapter before a High 
be by jury. Court shall be by jury; 

and, notwithstanding anything herein contained, in all criminal cases trail* 
sferred to a High Court under tiiis Code, or under the Letters Patent of any High 
Court established under tho Indian High Courts Ac/f the trial may, if 

the High Court so directs, be by jury. 


Trials bcft>re Court of Sca- 
sionto be by jury or with as¬ 
sessors. 


268. All trials liefore a Court o/ Session sbali 
be either by jury, or with the aid of assessors. 


269. (/) The Local Government may. with the previous sanction of the 
Local Government may or- Governor-Gen raJ in Council by order in the official 
der trials before Court of Se5- Gazette, direct ilut the trial of all offences, or ot any 
sjon to be by jury, particular class of offences, before any Court of Ses¬ 

sion, shall be by jury in any district, and may, with the like sanction, revoke or 
alter such order. 


(2) The Local Government, by like order, may also declare that, in the 
case of any district in which the trial of ant offence is to be by jury, the trial of 
such offences shall, if the Judge, on anplicacion made to him, or of his own mo¬ 
tion, so directs, be by jurors summoned from a special jury list, and may revoke 
or alter such order. 

(j) When the accused is charged \t the same trial with several offences of 
which some are, and some are not. triable bv j irv, he shall be tried by jury for 
such of those offences as are triable by jury, and, by the Court of Session, with 
the aid of the jarors as assessors for sucii oi tiium as are not triable by jury. 

Trial before Court of St'.- 270. In every trial before a Court of Session, the 

j»iontub« conducted by Pub- prosecution shall be conducted by a Public Prosccu- 
lic Prosecutor. 


B.—Commence men/ oj Proceedings, 

271. (/) When the Court is ready jo commence the trial, the accused 

^ .1.1 shall appear or be brought before it, and the charge 

shall be readout m Court and explained to him, and 
he shall be asked whether he is guilty uf tiic offence ciiargcd, or claims to be tried. 

Plea of ffuiltv accused pleads guilty, the plea shall 

be recorded, and be may be convicted thereon. 

272. If the accused refuses to, or does not, plead, or if he claim> to be 
Refusal to plead, or claim tried, the Court shall proceed to choose jurors or as- 

to be tried. ft<-ssors as hereinafter directed, and to try the case ; 

Provided that, .subject to the nghi of objection hereinafter mentioned, die 
Trial hy ume jury or as- same jury may try. or the same as.sessors may aid in 
setaorsofMvcraioffcnckrsiri ihe trul of. as uanv accused persons successively as 

succession. thinks ftl' 


273. (/) In trials before the High Court, when it appears to the High 
Entry on unsustainable Court, at any time before the commencement of the 
charges. trial of the person charged, that any charge or any 

portion thereof is clearly unsusiainable, the Judge may make on the charge an 
entry to that effect. 

- . (a) Such entry shall have the effect of staying 

Rcc ot entry, proceedings upon the charge or portion of the charge, 

as the case may be. 

* Stat 14 St 35 Vic., c. 104, printed in the Collection of Statutes relating to Indi^/’ 
Vol. I., Ed. 1899, p. 355 . 
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I 

C .— Choosing a yury. 


Number of jury 274 - (/) In triaU before the High Court, the 

jury shall consist of nine persons. 

(2) In trials by jury before the Court of Session, the jury shall consist of such 
uneven number, not beinjt less than three or more than nine, as the Local Govern¬ 
ment, by order applicable to any particular district, or to any particular class 
of offences in that district, may direct. 

275 . In a trial by jury before the Court of Session of a person not being 
Jury for trial of persons not an European or an American, a majority of the juiy 

Eurcmans w Americans be- shall, if he SO dcsires, consist of persons who are 
fore Court ui bession. tt a— . ■ 

neither Euiopeans nor Americans. 

27 a The jurors sha)! be chosen by lot from the persons summoned to act 

Jurors to bo chosen by lot. !" *''0“ 

time to time by rule direct; 

Provided that— 


Jirst, pending the issue under this section of rules for any Court, the practice 
Existin{|r practice maintain- now prevailing in such Court in respect to the cbooang 
' of j urors shall be followed; 

secondly, in case of a deficiency of persons summoned, the number of jurors 
{wsonsn»t^ummoncdwhen required may, with the leave of the Court, be chosen 
from such other persons as may be present; 
trials before special juiors. thirdly^ in the presidcncy-towns— 

(a) if the accused person charged with having committed an offence 
punishable with dcatu, or 

if in any other case a Judge of the High Court so directs, 
the jurors shah be chosen from me special jury list hereinafter prescribed; and 

fourthly^ in any district for which ilie Local Government has declared that the 
trial of curtain offences may be by special jury, ihc jurors shall, in any case in 
which the Judge so directs, be chosen from the special jury list prescribed in 
vSection3a5, 


277 . (/) - Vs each juror i? chosen, his name shall be called aloud, and, 
Name^of jururs to be call- Upon hts appearance, the accused shall be asked if 
he objects to be tried by such juror. 

(2} Objection may then be taken to such juror by the accused or by the 

. prosecutor: and the grounds of objection shall be 

Ubjcclioii to )uror.^ ♦ . . 


Objection without grounds 
stated. 


Provided that, in the Higli Court, objections without grounds stated shall be 
allowed '0 ti e numberof eight on behalf of the Crown 
and eight oh beiialf of the person or all the persons 
charged. 

278 . Any objection taken to a juror on any of the following grounds, 
^ . if made out to the satisfaction of the Court, shall be 

Grounds of objection. allowed * 


{a) some presumed or actual partiality in the juror; 

(^) some personal ground, such as alienage, deficiency in the qualification 
required by any law or rule having ilie force of law for the time 
being in force, or being under the age of twenty-one or above the 
age of sixty years; 
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(f) his having by habit or religious vows relinquished all care of worldly 

affairs; 

[d) his holding any office in or under the Court; 

{e) his executing any duties of police, or being entrusted with police-duties; 
if) his having been convicted of any offence which, in the opinion of the ^ 
Court, renders him unlit to serve on the jury ; 

(g) his inability to understand the language in which the evidence is given 

or, when such evidence is interpreted, the language in which it 
is interpreted; 

{h) any other-circumstance which, in the opinion of the Court, renders 
him improper as a juror. 

279 -(/) Every objection taken to a juror shall 
Decision of object>un. be decided by the Court, and sucii decision shall be 

recorded, and be final. 


{s) If the objection is allowed, the place of such juror shall be supplied by 
Supply Oi place of juror attending in ol)edience to a summons, 

against whom objection allott- and chosen in manner provided by section 276; or if 

there is no such oilier juror present, then by any other 
person present in the Court \s hose name is on the list ot jurors, or whom the Court 
considers a proper person to serve on the jury: 

Provided that no objection to oUch juror oi other person is taken under sec¬ 
tion ay8 and allowed. 


Foreman of jury. 


280 . (/) When the jurors have been chosen, tlicy 
shall appoint one of their number to he foreman. 


(-?) The foreman shall pr?,^ide in the debates of the jury, deliver the verdict of 
the jury, and ask any information from the Court Umi is required by the jur>' or 
any of the jurors. 

(j) If a majority of the juiy do not, within such time as the Judge thinks 
reasonable^ agree in the appointment of a foreman, lie shall be appointed by the 
Court. 


281 . W'hen the toreman has been appointed, the 
Swearing o juror jurorshtiail bo sworn under the Indian Oaths Act, 1873.* 

282 . (O It, in the course of a Inal by jury, at any lime before the return of 
Procedure when juror cc;i- ilie verdict, any ]uror, from any sutUcienl cause, is pre¬ 
set to attend, &.C. \cnted from atienUing throughout the inal, or if any 

juror absents himself, and it is not practicable to enforce his attendance, or if it 
appears that any juror is unable to understand the language in which the evi¬ 
dence is given, or, when such evidence is interpreted, the language in which it is 
interpreted, a new juror shall be added, or the jury shall be discharged, and a new 
jury chosen. 

(j) In cachof such cases tlie trial shall commence anew. 


Uhehargeof jury in cabt ul 288 The Judge may also discharge the jury 

Mckness of prisoner, whenever the prisoner becomes incapable of remain¬ 

ing at the bar. 


D.—Choosing Jiwj'//'/. 

284* When the trial is to be held with the aid of assessors, two or more 
, , shall be chosen, as the Judge thinks fit, from the 

A8scs!>or3howthui»en. persons Summoned to act as such. 


Act X. of 1873. 
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d 85 . (/) If, in ihe course of a trial with the aid of assessors, at any time 
Procedure when assessor is before the finding, any assessor is, from any suffi- 
unaWe to attend, cieni cause, prevented from attending throughout the 

trial, or absents himself, and it is not practicable to enforce his attendance, the 
trial shall proceed with the aid of the other assessor or assessors. 

{3) If all the assessors are prevented from attending, or absent themselves, 
the proceedings shall be stayed, and a new trial shall be held with the aid of fresh 
assessors. 


E ,— Trial io Close of Casts for Prosecution and Defence. 

286 . (/) When the jurors or assessors have been chosen, the prosecutor shall 
Oponinff case lor prosecu- open his case, by reading from the Indian Penal 
Code* or other law the description of the offence 
charged, and slating shortly by what evidence he expects to prove the guilt of 
the accused. 

,, U) The prosecutor shall then examine his wit- 

hxanimation ut witnesses. ^ 

nesses. 

Kxaniinalii'ii ot accused 287 . The examination of the accused duly re- 

before Maffi^traic to bo evi- corded by or before the committing Magistrate shall be 

tendered by the prosecutor, and read as evidence.! 

288 . The evidence of a witness duly taken in the presence of the ac- 
Kvulcnre ijiven at preiimi- cuscd bcfoFo iho Committing Magistrate may, in the 

nary inquiry adml'^sible. discretion of the presiding Judge, if such witness is 
produced and examined, be treated as evidence in the ca^e. 

289 . (/) Wlien the examination of the witnesses for the prosecution and 
Procedure aft«;r »xaminn- the examination (if any) of the accuscd arc concluded, 

^tionof witnessc' tor ptu^ucu- the accused shall be asked whether he means to ad- 
hon. dace evidence. 

Ij) If he -Ays that he does not, the prosecutor may sum up his case; and, 
if the Court considers that there is no evidence that the accused committed the 
offence, it may then, in a case tried with the aid of assessors, record a finding, or, 
in a case tried by a jury, direct the jury to return a verdict, of not guilty. 

{j) If the acev^sed, or any one of several accused, says that he means VO 
adduce evidence, and liie Court considers that there is no evidence that theac- 
(.used committed the offence, the Court may then, in a case tried with the aid 
of a'^sessors, record a finding, or, in a case tried by a jury, direct the jury to 
return .i verdict, of not guilty. 


Ji the accused, or any one of several accused, says that he means to 
adduce evidence, and the Couit conbiders that there is evidence that he com¬ 
mitted tlie oflcncc, or, if, on his saying that he does not mean to adduce evidexicei 
the prosecutor sums up his case, and the Court considers that there is evi¬ 
dence that the accused committed the offence, the Court shall call on the ac¬ 
cused to enter on his defence. 

200 . The accused or his pleader may then open his case, stating the 
facts or law on which he intends to rely, and making 
Defence. comments as he thinks necessary on the evi¬ 

dence for the prosecution. He may then examine his witnesses (if any), and, 
after their cross-examination and re-examination (if any), may sum up his casci 


* Act XLV. of 1860. 

I- Sec the Indian Evidence Act ( 1 . of 187^)1 s. 80. 
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291. The accused shall be allo^'ed to examine any witness not previ- 
Riffht of accused as to ex- ously named by him, if such witness is in attendance; 
amination and summoning of but he shall not, except as provided in sections Si I 
witnesses. 231, be entitled of right to have any witness sum¬ 

moned, other than tiie witnesses named m the list delivered to the Magistrate by 
whom he was committed for trial. 


o- * f ....I 202. If the accused, or any of the accused, ad- 

Prosecu orbng o r p y. (jyces anj^ evidence, the prosecutor shall be entitled 
to reply. 

298. (/) Whenever the Court thinks that die jury or as.<:essors should 
... , . view the place in which the offence chareed is al- 

icw y jury or abbessoi>. jq htm committed, OF any other place 

in which any other transaction material to the trial is alleged to have occurred, 
the Court shall make an order to that effect, and the jury or assessors shall be 
conducted in a body, under the care oi an othcer of the Court, to such place, 
which shall be .shown to them by a pers^on appointed by the Court. 


(2) Such olhcer !»hall not, except wiiii the permission of the Court, suffer any 
other person to speak to, or hold any communication with, any of the jury or 
assessors, and, unless the Court oincrwise directs, they shall, when the view is 
finislied, be immediately conducted back into Court. 


294. If a juror or assessor is pcr^onally acquainted \Mtli any relevant 
When juror or ^.sscssur inay fact, it is his dut^ to Inform the Judge that such is 

be examined, the case, whereupon he may be sworn, examined, 

cross-examined, and re-examined in the same manner as any other witness. 

295. If a trial is adjourned, the jury or ahsesM)rs shall attend at the ad- 
Jury ormssessors to attend journed silting, and at every subsequent sitting, until 

at adjourned sitting. the conclusion uf the trial. 


206. The Higii Court may, from tune to time, make rules as to keeping 
... the jury together during a trial before such Court 

oc mg up |ur>. lasting for more than one day ; and, subject to such 

rules, the presiding Judge may order wliether and in what manner the jurors 
shall be kept together under the charge of an officer of the Court, or whether 
they shall be allowed to return to their respective homes. 

—Ctmcluston of irial in Casts tritd by fury. 


297. In cases tried by jury, when the case for the defence and the prosccu- 
. tors reply (il any) are concluded, the Court shall pro- 

arge ojury. ciiarge the jury, summing up the evidence 

for the prosecution and defence, and laying down the law by vrhich the jury 
are to be guided. 


Duty of Judge. 


298. (/) In such cases it is the duty of the 
Judge— 


(a) to decide all queslion.s of law arising in the course of the trial, and 
especially all questions as to the relevancy of facts which it 
is proposed to prove, and the admissibility of evidence or the 
propriety of questions asked by or on behalf 01 the parties; 
and, in his discretion, to prevent the production of inadmis¬ 
sible evidence, whether it is or is not objected to by the parties; 

{b) to decide upon the meaning and construction of all documents ^ven 
in evidence at the trial; 
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(0 to decide upon al! matters of fact which it may be necessary to 
prove in order to enable evidence of particular matters to be 
given ; 

{d) to decide whether any question which arises is for himself or for 
the jury, and upon this point his decision shall bind the jurors. 

(^) The Judge may, if he thinks proper, in the course of his summing up, 
express to the jury his opinion upon any question of fact, or upon any question 
of mixed law and fact, relevant 10 the proceeding. 

/Ilustrations^ 

(a.) It is proposed to prove a statement made by a person not being a witness in the 
case on the ground that circumstances are proved which render evidence of such state¬ 
ment admissible. 

It is for the Judge, and not for the jury, to decide whether the existence of those cir¬ 
cumstances has been proved. 

(^.) It is proposed to give secondary evidence of a document, the original of which 
is alleged to have been tost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or destroyed. 

Duty of jury. 299 . It is the duty of the jury— 

(rt) to decide wliich view of the fact.s is true, and then to return the verdict 
wliicii, under such view, ought, according to the direction of 
the Judge, to be returned; 

(/q to determine the meaning of all technical terms (other than terms 
of law') and words used in an unusual sense which it may be 
necessary to determine, whether such words occur in docu¬ 
ments or not; 

(/) to decide all questions which, according to law, are to be deemed 
questions of fact: 

(d) to decide whether general indefinite expressions do or do not apply 
to parpciilar cases, unless such expressions refer to legal pro¬ 
cedure. or unless their meaning is ascertained by law, in either 
of which cases it is the duty of the Judge to decide their 
meaning. 


/2lu<;traiiofis 

ftf.) A is tried for the. murdtr of R. 

[t is the duty of the judge to explain to the jury the distinction between murder 
and culpable homicide, and to tell them under what views of the facts A ought to be con¬ 
victed of murder or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, and to return a 
verdict in accordance with the direction of tlie Judge, whether that direction is right or 
wrong, and whether they do or do not agree with it. 

\b ) The question is whether a person entertained a reasonable belief on a particular 
point—whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

800 . In cases tried by jury, after the Judge has 
Ketirement to consider. finished Ills charge, the jury may retire to consider 
their verdict. 

Except with the leave of the Court, no person other than a juror shall speak 
to, or hold any communication with, any member of such jury. 
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801 . When the jury have considered their verdict, the foreman shall in- 

Delivery of verdict. Judge "'hat is their verdict, or what is the 

verdict of a majority. 

802 . If the jury are not unanimous, the Judge may require them to retire 

« j ^ for further consideration. After such a period as 

oce u ew ere jury i er. jjjg considers reasonable, the jury may deliver 

their verdict, although they are not unanimous. 

808 . (/) Unless otherwise ordered by the Court, the jury shall return a 
Verdict to be {riven on each verdict On all the charges on which the accused is 
tried, and the Judge may ask them such questions as 
are necessary to ascertain what their verdict is. 

(2) Such questions and the answers to them 
shall be recorded. 

804 . When, by accident or mistake, a wrong verdict is delivered, ilie jury 
may, before or immediately after it is recorded, 
amend the verdict, and it shall stand as ultimately 
amended. 


charge 
Judg^e may question jury. 

Questions and answers to 
be recorded. 


Amending verdict. 


805 . (;) When, in a case tried before a High Court, the jury are unani- 
Verdict in High Court when mous in their opinion, or when as many as six are 
to prevail. ofone opinion, and the Judge agrees with them, the 

Judge shall give judgment in accordance with such opinion. 

(2) When in any such case the jury are satisfied that tiiey will not be unani* 
mous, but six of them are of one opinion, the foreman shall ho inform the Judge. 

Discharge of jury in other (j) If the Judge disagrees with the majority, he 

cases. shall at once discharge the jury. 

{4) If there are not so many as six who agree in opinion, the Judge shall, ^ 
after the lapse of such time as he chinks reasonable, discharge the jury. 

800 . (/) When, in a case tried before the Court of Session, the Judge does 
Verdict in Court of .Session not think it necessary to express disagreement with 
when to prevail. the verdict of the juror.s, or of a majority of the jurors, 

he shall give judgment accordingly. 

(2) If the accused is acquiiied, the Judge shall record judgment of acquit¬ 
tal. If the accused is convicted, the Judge shall pass aeniencc on liim accord¬ 
ing to law. 

807 . (0 If in an} such case the Judge disagrees with the verdict of the 
Procedure where Sessions jurors, orof a majority of the jurors,on all or any of 
Judge disai;rees with verdict, the charges on which the accused has been tried, and 
is clearly of opinion that it is necessary for the ends of justice to submit the case 
to the High Court, he shall submit die case accordingly, recording the grounds 
of his opinion, and. when the verdict is one of acquittal, stating the offence which 
he considers to have been committed. 

(2J Whenever the Judge submiu a case under this section, he shall not re¬ 
cord judgment of acquittal or of conviction on any of the charges on which the 
accused has been tried, but he may either remand the accused to custody, or 
admit him to bail. 

(jj In dealing with the case so submitted, tlie High Court may exercise 
any of the powers which it may exercise on an appeal, and subject thereto 1 
shall, after considering the entire evidence, and after giving due weight opi¬ 
nions of the Sessions judge and the jury, acquit or convict the accused 0 y 
offence of which the jury could have convicted him upon the charge framea ano 
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placed before it; and, if it convicts hiniyinay pass such sentence as might have been 
passed by the Court of Session. 

Cr.— Rt-trial of Accused afier Duchars^e of Jury, 

806 . Whenever the jury is discharged, the accused shall be detained 
Re-trial of accused after in custody or on bail (as the case may be), and shall be 
discharge of jury. tried by another jury, unless the Judge considers that 

he should not be re-tried, in which case the Judge shall make an entry to that 
effect on the charge, and such entry shall operate as an acquittal. 

H,—Conclusion of Trial in Cases fried with Assessors, 

800 . (/) When, in a case tried with the aid of assessors, the case for the 
Delivery of opinions of as- defence and the prosecutor*s reply (if any) are con- 
s«sors. eluded, the Court may sum up the evidence for the 

prosecution and defence, and shall then require each of the assessors to state his 
opinion orally, and shall record such opinion. 


Judgment. 

opinions of the assessors. 


(.?) The Judge shall then give judgment, but, 
in doing so, shall not be bound to conform to the 


(j) If the accused is convicted, the Judge shall pass sentence on him ac¬ 
cording to law. 


I,—Procedure tn Case cf Previous Conviction. 

810 . In the case of a trial by jury or with the aid of assessors, where 
Pr(>cedure in rase of prpvi- accused IS charged with an offence committed 
ous conviction. after a previous con\iction for any offence, the pro¬ 

cedure laid down in sections 271 , 286 . 305 , 306 , and 309 , shall be modified as 
follows:— 


(fl) the part or the charge stating the previous conviction shall not be 
read out in Court, nor sliall the accused be asked whether 
he had been p:e\iously convicted as alleged in the charge, 
unless and until ho has either pleaded giuliy to, or been con¬ 
victed of, the svihsequeni offence; 

{/') if fio pleads guilty to, or is convicted oi, the subsequent offence, he 
shall then be askeU whether hehasbi'en previously convicted 
as alleged in the charge ; 

(r) if he answers that he has been so previously convicted, the Judge 
may proceed to pass sentence on him accordingly; but, if 
he denies that he has been so previously convicted, or refuses 
to, or does not, answer such question, the jury, or the Court 
and the assessors (as the case may be), shall then hear evi¬ 
dence concerning such previous conviction, and in such case 
(where the trial is by jury) it shall not be necessary to swear 
the jurors again. 

811 . Notwithstanding an}thing in the Iasi foregoing section, evidence of S. 310 
men evidence of ^Tfvums the previous conviction may be given at the trial for 

convidion mav be given. the subsequent offence, ff the fact of the pre\ious con* of 1882 . * 
viction is relevant under the provisions of the Indian Evidence Act. 1872 ,* 

J.—List of Jurors for High Courts and simmoning Jurors for that Court, 

812 . The names of not more than four hundred persons shall at any one 
Numbcf of special jurors, time be entered in the special jurors list* 


Act 1 . of 1872. 


Cr. P. C 
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818. (/) The Clerk of the Crown shalK before the first day of April in each 
Ustsof common andspcciai year, and subject to such rules as the High Court from 
jurors. time to time prescribes, prepare— 

(а) a list of all persons liable to serve as common jurors; and 

(б) a list of persons liable to serve as special jurors only. 

(^) Regard shall be had, in the preparation of the latter list, to the pro¬ 
perty, character, and education of the persons whose names are entered therein. 

(j) No person shall be entitled to have his name entered in the special jurors' 
list merely because he may have been entered in the special jurors’ list for a pre¬ 
vious year. 

{4) The Governor-General in Council, in the case of the High Court at 
Fori William in Bengal, and, in ilie case of other High Courts, the Local Govern¬ 
ment, may exempt any salaried ollicer of Government from serving as a juror. 

(j) The Clerk of the Crown shall, subject to such rules as aforesaid, have 
Discretion of officer pn-par- fidl discretion 10 prepare ihe said lists as seems tn 
ing lists. him 10 be proper, and liiere shall be no appeal from, 

or review of, his decision. 

814. (/) Preliminary lists of per^ons liable lo serve as comninn jurors and 
Pubhcatit>nonist-. preinr.- special piror's. respectively, signed l>v the Clerk of 
nary and rcvisrik tlie Crown, sliall be publislit'il oncc in the local nfli- 

cial Gazette betore the liuerntii d-w ni April next .itiei tliejr preparation. 

(j) Revi^ied list of pcrstfns liable :»< serv«* as common jurors and special 
jurors, respectively, signed as aforesaid, slialJ be publi>)ied once in the local ofti- 
cial Gazette before the first day of May tieM after their preparation. 

tj) Copies of the said lists shall be alTixed to some conspicuous part of the . 
Court-house. 


315. (/) Out of the pcr«:ons named 111 the revised lists aforesaid, tliere shall 
Nuint>err.f juror'.tube ium- Summoned for e.'icli se-^sions ill eac!: presidency- 

roonedin presiidenry-towns. n at leis'i ivveutv^seven of those wlio are liable to 

serve on special iurie^, and fiitv-four ol tho^L- who are liable to serve on common 
juries. 

(.?) No person shall i*e so summoned more than once in six tnonllis. unlesb 
the number cannot be made up without him. 


(j) If, during the continuance of any sessions, it appears that the number of 
^ , persons so summoned is not sufilcient, such num- 

upp emenury «>ummonN. necessary of other persons liable to 

ser\’e a,s aforesaid shall be summoned for such sessions. 


316. Whenever a High Court has given notice of tts intention to hold ait- 
Summonin}' junirs outside lings at any pldcc oulsidc the presidency-tot^ns for the 
the preddency-townh. exercise of ils original criminal jurisdiction, the Court 

of &ssion at such place sbaJL subject to any direction which may be given by the 
High Court, summon a sufTicieiu number of jurors from its own list, in the 
manner hereinafter prescribed for summoning jurors to the ( 7 oun of Session. 


817. (/) In addition to the persons so summoned as jurors, the said Court 
of f^ession shall, if it thinks needful, after communicft- 
.Mitary jurors. Commanding officer, cause to be sim- 

moned such number of commissioned and non-commissioned officers in Her 
Majesty's Army resident within ten miles ol iia place of sitting as the Court con- 
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siders lO be necessary to make up the juries required for the trial of persons 
charged with offences before the High Court as aforesaid. 

(^) All officers so summoned shall be liable to serve on such juries notwith¬ 
standing anything contained in this Code; but no such officer shall be summoned 
whom his commanding officer desires to have excused on the ground of urgent 
military duty, or for any other special military reason. 

818 . Any person summoned under section 315, section 316,01 section 317, 
c ' i 1 who, without lawful excuse, fails to attend as re- 
quired by the summons, or who, having attended, 
departs without having obtained the permission of the Judge, or fails to attend 
after an adjournment of the Court after being ordered to attend, shall be deem¬ 
ed guilty of a contempt, and be liable, by order of the Judge, to such fine as 
he thinks fit; and, in default of pajment of such fine, to imprisonment /or a 
term not exceeding six months in the civil jail until the fine is paid : 

Provided that the Court may i?i its discretion remit any fine or imprison-^ 
meni so imposed, 

K,—List of yurors and Ai^a^^ors for Court of Session^ and summoning 
Jurors and Assessors for that Court. 

819 All male persons between the jges of twenty-one and sixty shall, ex- 
Liabilityto terve a-- luror-. as next hereinafter mentioned, be liable to serve 

or assessors. as jurors or assessors at any trial held Nvithin the 

district in which they reside, 

or, if the Local Government, on consideration of local circumstances, has 
fixed any smaller area in behalL within the area so fixed. 

b:xcmpt.ons. ^20. The ^ollo^^ ing persons are exempt from liabi- 

. emp I ms. ser\e as jurors or assessors, namely;— 

(a) ollicers In civil employ superior in rank to a District Magistrate; 

(//) sa/iirted Judgcb; 

(f) Commissioners and Collectors of Revenue or Customs ; 

(d) polue-ojfiier^ and persons engaged in ilie Preventive Service in the 
Customs Department; 

(f) persons engaged in the collection 01 the revenue whom the Collector 

thinks fit to exempt on the ground of official duly : 

(/) persons actually officiating as priests or ministers of their respective 
religions; 

(g) persons in Her Majesty's Army, except when, by any law in force for 

the time being, they are specially made liable to serve as jurors or 
assessors; 

(A) surgeons and others who openly and constantly practise the medical 
profession; 

(/) lega/ practitioners (as defined by the Legal Prattiiioners Act^ 
in actual practice ; 

(;■) persons employed in the Posl-otfice and Telegraph Departments; 

(/&) persons exempted from personal appearance in Court under the provi¬ 
sions of the Code of Civil Procedure,t sections 640 and 641; 

(/) other persons exempted by the Local Government from liability to 
serve as jurors or assessors. 


* Act XVlIl. of 1879, 


t Act XIV. of 1882. 
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821. (r) The Sessions Judge and the Collector of the district, or such 

,.. ,. , other officer as the Local Government appoints in 

List of jurors and asbcssors. beh^f, shall prepare and make out, in alpha¬ 

betical order, a list of persons liable to serve as jurors or assessors, and qualified in 
the judgment of the Sessions Judge and Collector or other officer as aforesaid to 
serve as such, and not likely lo be successfully objected to under section 278, 
clauses {0) to (^), both inclusive. 

{2) The list shall contain the name, place of abode, and quality or business 
of every such person; and, if the person is an European or an American, the 
list shall mention the race to which he belongs. 

822. Copies of such list shall be stuck up in the office of the Collector or 

p ,. other officer as aforesaid, and in the Court-houses 

It ion o IS. District Magistrate and of the District Court, 

and ex/radi therefrom in some conspicuous place in the town or towns in or 
near which the persons named in the extract reside. 

828. To every such copy or extract shall be subjoined a notice stating ffiat 

. . objections to the list will be heard and determined 

jec 10ns 0 is. Sessions judge and Collector, cr other officer 

as aforesaid, at the Sessions Court-house, and at a time to be mentioned in the 
notice. 

824. (,/j For the hearing of such objections the Sessions Judge siiall sit 
Revision of list Collector or other officer as aforesaid, and 

shall, at the time and place mentioned in the notice, 
revise the list and hear the objections (if any) of persons interested in the 
amendment thereof, and shall strike out the name of any person not suitable in 
their judgment to serve as a juror or as an assessor, or who may establish his right 
to any exemption from service given by section 320, and insert the name of any 
person omitted from the list whom they deem qualified for such service. 

(.?) In the event of a difference of opinion be^veen the Sessions Judge and 
the Collector or other officer as aforesaid, the name of the proposed juror or 
assessor shall be omitted from the list. 

(j) A copy of tlic revised list shall be signed by the Sessions Judge and Col¬ 
lector or other officer as aforesaid, and sent to the Court of Session. 

(^4) Any order of the Sessions Judge and Collector or other officer as afore¬ 
said in preparing and revising the list shall be final. 

(j) Any exemption not claimed under this section shall be deemed lo be 
waived until the list is next revised. 

(6) The list so prepared and revised shall be again 
re\ised once in every year. 

(7) The list so revised shall be deemed a new list, and shall be subject to 
all tlie rules hereinbefore contained as to the list originally prepared. 


Annual revision of list. 


325 . In the case of any district for which the Local Government has 
Preparation ot ii>.i of declared that the trial of certain offences shall, if the 
citi jurors. Judge SO direct, be by special jury, the Sessions Judge 

and the Collector of such district or other officer as aforesaid shall prepare, in 
addition lo the revised list hereinbefore prescribed, a special list containing the 
names of such jurors as are borne on the revised list, and are, in the opinion 
of such Sessions Judge and Collector, or other officer as aforesaid, by reason 01 
their possessing superior qualifications in respect oE property, character, or 
education, fit persons to serve as special jurors: Provide always that the mciu- 
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Sion of the name of any person in such special list shall not involve the re¬ 
moval of his name from the revised list, nor relieve him of his liability to serve 
as an ordinary juror in cases not tried by special jury. 

820. (/) The Sessions Judg-e shall ordinarily, sevtn days at least before 
District Magistrate tu buni- ^he day which he may from time to time fix for hold- 
men jurors and assessors. mg the Sessions, send a letter*to the District Ma¬ 

gistrate requesting him lo summon as many persons named in the said re¬ 
vised list or the said special list as seem to the Sessions Judge lo be needed 
for trials by jury and trials with the aid of assessors at the said Sessions, the 
number to be summoned not being less than double the number required for 
any such trial. 


{ 2 ) The names of the persons to be summoned shall be drawn by lot in 
open Court, excluding tnose who have served within six months, unless the 
number cannot be made up without them; and the names so drawn shall be 
specified in the said letter. 

827. The Court of Session may direct jurors or assessors to be summoned 
Power to summon another at Other periods than the period specified in section 
bet uf jurors or assessors. ^2 6 , when the number of trials before the Court 
renders the attendance of one set of jurors or assessors for a whole session op¬ 
pressive, or whenever, for other reasons, such direction is found to be necessary. 


828. E very summonsfio a juror or assessor shall be in writing, and shall 
require his attendance as a juror or assessor, as the 
case may be, at a time and place to be therein speci¬ 
fied. 


Form and content 
mons. 


of; 


329 Wlien any person summoned to serve as a juror or assessor is in the 
When (Hivernment oi Rail- service of Government or of a Railway Company, 
way servant may be excused, the Court to serve m which he is so summoned may 
excuse his attendance if it appears, on the representation of tiie head of the 
office in which he is employed, that ho cannot serve as a juror or assessor, as 
the case may be, without inconvenience to the public. 

880. (/j Tiie Court of Session may, for reasonable cause, e.xcuse any 
Court may excuse attend- juror Or assessor fiom attendance at any particular 
ance of juror or asbCbsor. SCSSiOH. 


(;}) The Court of Session may, if it shall think fit, at the conclusion of any 
Court may relieve special trial by special jury, direct that the jurors who have 
jurors from liability lo serve served QTi such jury’ shall not be summoned to serve 
nSnthb^* jwrirfs or twe vc jurors for a period of twelve months. 

881. (/) At each session the said Court shall cause to be made a list 
List of jurors and as&essors of the names of those who have attended as jurors 
attending. ^iVid assessors at such session. 

(. 2 ) Such list shall be kept with the list of the lurorsand assessors as revised 
under section 324 . 

(^y) A reference shall be made in the margin of the said revised list to 
each of tiie names which arc mentioned in the list prepared under this section. 

382- (r) Any person summoned to attend as a juror or as an assessor 
Penalty for non-attendanc« without lawful excuse, fails to attend as re- 

of juror or assessor. quired by the summons, or who, having attended, 

departs without having obtained the permission of the Court, or fails to attend 


* See Sch. V., Form XXXI1 ., in/ra, 
t See Sch. V., Form XXXIII., in/ra. 
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afler an adjournment of the Court after being ordered to attend, shall be liable, 
bj order of the Court of Session, to a fine not exceeding one hundred rupees, 

(2) Such fine sliall be levied by the District Magistrate by attachment and 
sale of any moveable properly belonging to such juror or assessor 'within the 
local limits of the jurisdiction of the Court making the order, 

(j) goad cause shewn, the Court may remit or reduce any fine so imposed, 

(^) In default of recovery of the fine by attachment and sale, such juror or 
assessor may, by order of the Court of Session, be imprisoned in the civil jail for 
the term of fifteen diys. unless such fine is paid before the end of the said term. 


L.—Special Provisions for High Courts, 

S38. At any stage of any trial before a High Court under this Code 
Power of Advocate-General before thc return of the vcrdict, the Advocate-General 
to stay prosecution. may, if he thinks fit, inform the Court on behalf of 

Her Majesty that he will not further prosecute thc defendant upon the charge; 
and thereupon all proceedings on such charge against ihe defendant shall be stay¬ 
ed, and he shall be discharged of and from the same. But such discharge shall 
not amount to an acquittal unless the presiding Judge otherwise directs, 

334. For the exercise of its original criminal jurisdiction, every High Court 

Time of holdms .:ttinps. Sittings On such days and at s^uch convenient 

jiiiervals as the Chief Justice of such Court from time 
10 lime ap{>oints. 

335. (/} The High Court shall hold its sittings at thc place at which it 

Place of holding now holds them, or at such other place (if an>p as 

the Governor-Cieneral m Council m the case of the 
High Court at Fort William, or the Local Government in the case of the other 
High Courts, may direct. 

(.?) But it may, from time 10 tune, m the case of the High Court at Fort 
William with the consent of the Governor-General in Council, and in all other 
cases with the consent of the Local Government, hold sittings at such other places 
within the local limits of its appellate jurisdiction as the High Court appoints. 

(j) Such ofiicer as the Chief Justice directs shall give notice beforehand in 
^ . . the local olVicial Gazette of all sittings intended to 

o ice o SI m ■=. exercise of thc original criminal juris¬ 

diction of the High Court. 


886 . The High Court may direct that all European British subjects and 
Place of trial of F.uropcan persons liable to be tried by it under section a 14, who 
British subjects. have been committed for trial by it within certain 

specified districts or during certain specified periods of the year, shall be tried 
at the ordinary place of sitting of the Court, or direct that they shall be tried at 
a particular place* named. 


* As to the Court of the Recorder of Rangoon, such a direction may be given by 
the Loc^ Government notwithstanding the provisions of this section.—See s. 37 {4) of 
the Lower Burma Courts Act (XI. of 1899). 
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Chapter XXIV.— General Provisions as to 
Inquiries and Trials. 

887 .* (/) In the case of any offencef triable exclusively by the Court of 
Tender ol pardon to acconi' Session or tlig^h Court, the District Magistrate^ a 
plice. Presidency Magistrate, any Magistrate of the first class 

inquiring into the offence, or, with the sanction of the District Magistrate, any 
Other Magistrate, may, with the view' of obtaining the evidence of any person 
supposed to have been directly or indirectly concerned in, or privy to, the of¬ 
fence under inquiry, tender a pardon to such person on condition of his mak¬ 
ing af ull and true disclosure of the whole of the circumstances within his 
knowledge relative to such offence, and to every other person concerned, whether 
as principal or abettor, in the commission thereof. 

(2) Every person accepting a lender under this section shall be examined 
as a witness in the case. 

(j) Such person, if not on bail, shall be detained in custody until the termi¬ 
nation of the trial I by the Court of Session 01 High Court, as the case may 
be. 


Every Magistrate, other than a Presidency Magistrate, who tenders a 
pardon under this section, shall record his reason*; for so doing; and, when any 
Magistrate has made such tender, and examined the person to w'hom it has been 
made, he shall not try tlie case himsell, alihougti the offence which the accused 
appears to have committed may be triable by sncli Magistrate, 

338 . At any time after commitment, but before judgment is passed, the 
Potttr t(» diruft tender of Court 10 wliich the commitment is made may, with 

pardon. the view ot obtaining on the trial the evidence of any 

person supposed to have been directly indirectly concerned in, or privy to, 
any such offence, tender, or order tlie commiliing Magistrate or the District 
Magistrate to lender, a pardon on the same condition to such person. 

339 . (/) Wljere a pardon has been tendered under section 337 or section 
Commitment ut pcrsim ti. 33 «. :iny pefsoii who has accepted such tender 

whom pardon has been ten- has, cither by Wilfully concealing anything essential, 
d€red. or by giving false evidence, not complied with the 

condition on which the lender was made, he may be tried for liie offence in re¬ 
spect of which the pardon was so tendered, or for any other offence of w'hicfa he 
appears to have been guilty in connection with the same matter. 

(j) The statement made by a person who has accepted a tender of pardon 
may be given in evidence against him when tlic pardon has been forfeiUd under 
this section, 

(j) No prosecution for the offence of giving false c'ddence in respect of 
such statement shall be entertained without the sanction of ttie High Court. 


* As to tender o( pardon to an accomplice in Upper Btirni i, and trial of the case 
by the Magistrate himself except in cases afTerring Europe.'in British subjects, see the 
Upper Burma Criminal Justice Regulation (V. of 1893^, Sch,. ss. V'JM. and XV'’!!. 

t In places where the Punjab Frontier Crimes Regulation OV. of 1B87) is in 
force, the words triable exclusively by the Court of Session or High Court/' are to be 
omlUed.—See ?, 9 of that Regulation, 

% In places where the Punjab Frontier Crimes Regulation (IV*. of 1B87) is in force 
the words “ by the Court of Session or High Court, as the case may be/' are to be omit- 
ted**^See s. 9 of the Regulation, 
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Rigfht of accused (to be de- S40. Hveiy person accused before any Criminal 

fended. Court may of right be defended by a pleader. 

841. If the accused, though not insane, cannot be made to understand 
Procedure where accused proceedings, the Court may proceed with the In* 

does not understand prnreed- ijuiry Or trial; and, in the case of a Court other than 

a High Court, if such inquiry results in a commitment, 
or if such trial results in a conviction, the proceedings shall be forwarded to the 
High Court with a report of tite circumstances of the case, and Che High Court 
shall pass thereon such order as it thinks fit. 

842. (/) For the purpose of enabling the accused to explain any clr- 
Power to examine the ar- cumstances appearing in the evidence against him, 

cused. the Court may, at any stage of any inquiry or trial, 

without previously warning tlie accused, put such questions to him as the Court 
considers necessary, and shall, for the purpose aforesaid, question him generally 
on the case after the witnesses for the prosecution have been examined, and be¬ 
fore he is called on for his defence. 


{ 2 ) The accused shall not render himself liable to punishment by refusing 
to answer sucli questions, or b} giving false answers to them ; but the Court and 
the jury (if any) may drav sucli inference from such refusal or answer> as it thinks 
just.* 

(j) The answers given by the accused may be uLen into ».onsu1eraiion in 
such inquiry or trial, ami put in evidence for or against him in any other inquiry 
into, or trial for. any orher offence which such answers may tend to xhow he has 
committed. 

No oath shall be administered to the accused. 

348. Except as provided m .sections 337 and 338 , no influence, b) mean.s 
No influence t-. be used n> of any promise cr threat or otherwise, shall be used 
induce disclu«.ure^ to an accused person to induce him to disclose or 

withhold any matter within his knowledge. 

344.-i (/) if, Ir^'tm the absence ot a witne.ss, or any other reasonable cause, it 
Power N. postp.»nc or ad- beefum^i necessary Or advisable to postpone the com- 
journ proroefl.njr^, ineiicemoir of, or adjoum, any inquiry or trial* the 

Court may, i /"/’/ think- fit. by order in writing, stating the reasons therefor, from 
time to time, postuone or adjourn the same on such terms as it thinks fit, for 
such time as it consider.s reasonable, and may by a warrant remand the accused 
if in custody: 


Provided that no Magistrate shall remand an accused person to custody 

^ , under this section for a term exceeding fifteen days 

Remand. ^ 

at a time. 

(j) Kvery order made under this section by a Court other than a High 
Court shall be in writing signed by the presiding Jtidi.-’e oi Magi.strate. 


J^xfi/anatIf sullicicni evidence has been »‘l»iained to raise a suspicion 
Rea'.oiuble cauie for re- that the accused may have committed an offence, and 
mand. it appears likely that further evidence may be obtamea 

by a remand, this is a reasonable cause for a remand. 


• See the Indian Evidence Act ( 1 . of 1872/. s, 114* HI* 
t C/. the Indictebie OfTefi^e!! Act, 1848 (11 12 Viet,, c. 42), s. 
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345.'^ (/) The offences punishable under the sections of the Indian Pena 
j. » Codet described m the first two columns of the table 

c*>mpoundinffoffcnces. following may be compounded by the persons 

motioned in the third column of that table;— 


Offence, 

Sectionsof In¬ 
dian Penal 
Code appli¬ 
cable- 

Uttering words, &:c., with deliberate 
intent to wound the religious feel¬ 
ings of any person. 

298 

Causing hurt ... ... 

323. 334 

Wrongfully restraining or confining 
any person. 

341.342 

Assault or use of criminal force. 

352,355.358 

Unlawful compulsory labour. 

374 

Mischief, when the only loss or 
damage caused is loss or damage 
to a private person. 

1 426,427 

Criminal trespass ... 

447 

House-trespass 

448 

Criminal breach of contract of 

490, 49*1 493 


Persons by whom offence may 
be compounded. 


I 

! The person whose religioua 
feelings are intended to be 
' wounded. 

I The person to whom the hurt is 
I caused. 

I The person restrained or con¬ 
fined. 


The person assaulted or to 
whom criminal force is used. 

The person compelled to labour. 

The person to whom the loss or 
damage is caused. 




service. 

Adultery 

Enticing or taking away or detaining 
with a criminal intent a married 
woman. 

Defamation 

Printing or engraving matter know¬ 
ing it to be defamatory. 

Sale of printed or engraved substance 
containing defamatory matter, 
knowing it to contain such matter. 

Insult intended to provoke a breach 
of the peace. 

Criminal intimidation, except when 
the offence is punishable with im¬ 
prisonment for seven years* 


The person in possession of 
the property trespassed upon. 

I The person with whom the 
offender has contracted. 


497 "! 

The husband of the woman. 

40RJ ' 


500 

501 

502 

$04 

So6 


1 

I 

1 i 


The person defamed. 


The person insulted. 
The person intimidated 


• For the section applicable instead of this section to hilj-lribes »» wMch 
Hill Tribe* Regulation (I. of 1895) and the Chin Hills Regulation (V. of have 

applied, wre Notifications Nol 14 and tS respectively, dated 30th June 1898, Barma 
Gaaette, 1898, Pt. I.. p. 323. 
t Act XLV. of 1860. 


Cr. P. C. (1898).—14, 
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(j) The offences of causini^ hurt and grievous hurt, punishable under 
section 3^4, section jjj, section 335, section 537, or section 338 of the Indian 
Penal Code,* may, with the permission of the Court before which any prosecu¬ 
tion for such offence ts pending, be compounded by the person to whom the 
hurt has been caused 

(^7) When any offence is compoundablc under this section, the abetment of 
such offence or an attempt to commit sucii offence (when such attempt ih itself 
an offence) may be compounded in like manner. 

(./) When the person who would otherwise bo competent to compound an 
offence under Hns section is a minor, an idiot, or a lunatic, any person compe¬ 
tent to contract on his behalf may l impound such eftonce. 

(5) the accused has been tom mi tied for triaL or when ht has been 
comic ted^ and an appeal is pendin^^^ no composj/ion for the offence shisil be ailowtd 
without the leave c/ the Couft to which hr commute 1^ or, as the case may be, 
before which the appeal is to be hea^t. 

(6) The composition of an offence un Icr ihi'' section shall have Uu* effect 
of an acqu;ita! of the accused. 

(7) No offence shall be compounded t as provided by this section^ 

346 ^ (/) If. fn the * ourse of an in.pury tjr a trial iK'fore a .Magistrate in 

Procedure i^f Pi-v ft. ‘ ii ^bsirii I Outs tie the pre=.ulency-towns, the evidence 

.XUiriHtran- m nh lH tir appears to Inin I i warrant a presumption that the cast* 
cannot (*f- is one v^huli siiouhl b^'incd or commitiej for trial bv 

some other Magistraic in siicii drstnci, he shall stay pro* oedings, and Mtlnnu ilic 
case, with a brief report cvplannng i:s nature, 10 any Magistrate to whom he 
IS subordinate, or to such o*her ^[.i;^isiratc. liavm,: jviri«.du.nfm. .as ihc Dwrict 
Magistrate directs. 

(j) The Magt>trate to whoni ti.c case subnotted ina>, it so empow’ered, 
either try the case or reter it to any Magisirale Msbonlmate tohijii ha\ing 

jurisdiction, or commit the actu'>ed for trial. 


847 . (/} Ib in any inqurry a Ma<Es:rate, or in anv trial before a 

IW^lure^h^n.af rrro.-.- bHoro s-.:i..nx ).i.!i;n.<^ni, it Appears ;o him 

mefir«n)rnt*.finqu'ry .ftfiftt, at anv 'Jt'igc of tiic procredmiTs lliai the rase is one 
hna^ ca c ho jK} wtucli Mughi to hc tried Ijy tile Court of Session or 
beccmimutcrd. 1 figh (.'ouit, and if hc is empowered lo commit for 

trial, he shall stop further pruceedings. and commit the acr‘:-.*d under the pro¬ 
visions hercinbefon: conutned. 


(j*) If such Magistrate is int empoweml to commit U>r trial, he shall pro¬ 
ceed under section 34b, 

84a VVhrx^ver, having been tv>nxi>.p_'d of an rffence punishable under 
. , Chapter XII. or Chapter X\'IL of the Indian Penal 

con^tefrd of offcmcs Code* »ith imprisonment h/r a term of three rears 

coinage, i*r or upwards. Is .again accused ot any offence punishable 

property. under either of those chapter^j x\iih imprisonment for 

a term of three years or iipw'ards, shall be * mmtiled the Court of Sasion or 
High Couri^ as the case may be, unless the Afap^isOate btfore whom the proceedings 
arc pending is of opinion that he can himsef pass an aJe/uate sershnee if the 
accused u convicted c 


Provided ihai^ f the Hutrict Afagistrate has been tnvesie*f with penvyrs under 
section JO, the case may be transferred to him intteai of being committed to the 
Court ef Sissian. 


Art XLV.of i86u. 


GEiTERAL PROVISIONS AS lO INQUIRIES & TRIALS. 9s 


(/) Whenever a Magistrate of the second or third class, having jurts- 
Procedarc when Magistrue opinion, after hearing the evidence for the 

cannot pass sentence sufH- prosecution and the accused, that the accused is guihy, 
cicntly sevcre4 and that he ought to receive a punishment different 

in kind from, or more severe than, that which such Magistrate is empowered to 
inflict, or that he ought to be required to execute a bond under section 106, he 
may record the opinion, and submit his proceedings, and forward the accused, 
to the District Magistrate or Sub-divisional Magistrate to whom he is subor¬ 
dinate. 

(;?) Tiic Magistrate to whom the proceedings are submitted may. if he thinks 
fit, examine the parlies and rccaM and examine any witness who has already given 
evidence in the case, and mav cal! for and take anv further evidence, and shall 
pass such judgment, sentence, or order in the case as be thinks fit, and as is 
according to law : 

Provided that he shall not inflict a puni>hTnent more severe than he is 
empowered to inflict under sections 32 and 33. 


350 . (/) Whenever any Magistrate, after having heard and recorded the 
>nrn‘trnriit wliolc Or anv part of the evidence in an inquiry or a 


C''>nv'.rtum Ktr 
on cvtd'^nrr* partly r-’roid<‘«l 
by one Mafristrate and pJirMv 
by afiotb<*r. 


iri^h Ceases to exerci.^e jurisdiction therein, and is 
su:<.e<.'‘ded by another Magistrate who has and who 
evorcise-i; 'inch jurtsdiciion, the Magistrate so succeed¬ 


ing may act on the evidence so recorded by his predecesw:)r, or partly recorded by 
his predecessor and pirtlv recorded by himself; or be may rc-summon the wit¬ 
nesses and re-coinmcncc the inquiry or trial: 


ProvKled as follo’^?;— 


(a) in any trial the acctis^d iniy, wlict^ ih*' second Magistrate commences 
his demainl that the '\\itnesscs or any of them be 

rc-sumn'.oned and re-lieard ; 


(/•) ihc Il'gh Court or, in ca‘-es tried I'v Magistrates subordinate to the 
District Magistrate, the District Magistrate may. whether there be 
an appeal or uni. si‘t aside anv conviction passed on evidence not 
wholly rerorded by the Maeistrate before whom the conviction 
was helil, ’1 surli Court or Disuicl Magistrate is of opinion that 
the accused has been materially prejudiced thereby, and may order 
a new intpjiry or trial, 

(.;} Nothing in this section applie^ to ca^es in which proceedings have 
been stayed under section 34^. 

851. (O Any ]>t;rs»on attending a Criminal C'onrt, although not under 
Df-icDiirtn of offtml.'rs srrcsi or upon a summons, may be detained by 
attending C'oitit. such ('our! for tlie purpose of int/uirv inio^ cr trial oL 

any offence of which such Court can take cognizance, and wIuLh, from the evi¬ 
dence, may appear to have conuniitcd. and may be proceeded against as 
though he had licen arrested or summoned. 

(,?) When the detention lakes place in the course of an inquiry under Chapter 
XVllh, or after a trinl has been begun, the proceedings in respect of such person 
shall be commenced afresh, and Uie witnesses re-heard. 

*lti the Sonihal p4rg.in»s, anv person convicted under thi« section by any lisgisttale 
ether then the Deputy Coinini«>.^ionf r. iray arpeal to the Deputy Coittmissioner, and 
if convictrd by the Deputy O mmi^sioner. may appeal to the Commiaaiocmr as High 
Court Set Sonthat Patganas Justice Regulation (V, of 1893), 94 44 
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The place in which any Criminal Court is held for the purpose of 
inquiring into or trying any offence shall be deemed an 
Courte to be open. Court, to which the public generally may have 

access^ so far as the same can conveniently contain them: 


Provided that the presiding Judge or Magistrate may, if he thinks fit, order, 
at any stage of any inquiry into, or trial of, any particular case, that the public 
generally, or anv particular person shall not have access to, or be or remain in^ 
the room or building used by the Court. 


CHAPTaa XXV. — Of the Moue of taking and recording EvinaNca in 

iNgUIRIES AND TkIALS. 

858 * £xcept as otherwise expressly provided, all evidence taken under 
Evidence to l>c taken in Chapters XTlJI, XX-. XXJ„ XXII., and XXIll. 

presence of accused. shall be taken in the presence of the accused, or, 

when his personal attendance in dispensed with, in presence of his pleader. 

354 In inquiries and trials (other than summarv trials) under this Code 
Manner of recording ev!- I']' before a Magistrate (other tlian a Presidency 
dence outside presidency- Maf^istrate) or bessions Juugo, the evidence of the 

towns. witnesses shall be recorded in the following 

manner:— 

866.* (/) In summons-cases tried before a Magistrate other than a Presi* 
„ j. ^ dcncy MaKistratc, and in cases of the offences men- 

and in trials ofcertainoffcncfs tioncd in sub-stciwn f i) of section 200, Clauses (tf) to 
by lirst and s«cund-c)as5 Ma- [m), both inchisivt;, when tried by a Magistrate of 
gistrates. class. anJ in ali pro€i/tIing^ under 

wHan ^t/mt in the course of trial k the Magistrate shall make a memoran¬ 
dum of the substance of the evidence of such witness as the examination of the 
witness proceeds. 

{2\ Such memorandum ^hall bo writit-n and .signed by the Magistrate with 
his own hand, and shall form part of the record. 

(7) If the Magistrate i.s prevented from making a memoran<lum as above 
required, he shall record the reason of his inability to do so. and siiall cause such 
memorandum to be made in writing from h's ili^ation in open Court, and shall 
sign the same; and such memorandum ^hall form part of the record. 

366 .* (/) In all other trials before Courts of Session and Magistrates (other 
Herofd in i.thnr out- than Presidency Magistrates), and in all inquiries under 
aide presidcocy.iownv. Chapters Xll. and Will, the evidence of each 

witness shall be taken down in writing in the Jangingeof the Court by the Magis¬ 
trate or Sessions Judge, or in his presence and hearing, and under his personal 
direction and superintendence, and shall he signe I by the Magistrate or Sessions 
Judge. 

(2) When the evidence of such witness is given in English, the Magistrate 
or Sessions Judge may lake it doMm in that language 
Evidence given in EnKiiHh. bis Own hand, and, unless the accused is fsinUiar 

with English, or the language of the Court is English, an authenticated iransla- 
tion of such evidence in the language of the Court shall form part of Ibc record* 

• Evidence recorded by Forest Officers under the Upper Burma Forest Kegulalion 
V. Of t8^). in accordance wUh s. :tS5. 356. or 357 oi the Code, arc admissible tfi aubsc- 
pent tr&s bi^ore Msgistrates.-^See 9 71 cd that Regulatloa. 
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(j) In cases in which the evidence is not taken down in writing the 
Memorandum when evi- Magistrate or Sessions Judge, he shail, as the ex> 
dpnce not takm ^wn by the aminat’ion of each witness proceeds, make a memoran* 
Mas^i^rateur Judge himself. substance of what such witness deposes; 

and such memorandum shall be written and signed by the Magistrate or Sessions 
Judge with his own hand, and shall form part of the record. 

(^) If the Magistrate or Sessions Judge is prevented from making a memoran¬ 
dum as above reejuired, he shall record the reason of h^s inability to make it. 

867 * (/) The Local Government may direct that in any district or part 
LKngu«g«of rerwdof CVI of a district, Of in proceedings befoie any Court of 
dence. Session, or before any Magistrate or class of Magis¬ 

trates, the evidence of each witness shall, in the cases referred to in section 356, 
be taken down by the Sessions Judge or ^lagistrate with his own hand and In his 
motlier-tongue, unless he Is prevented by any suHicient reason from taking down 
the evidence of any witness, in which case iic shall record the reason of his in¬ 
ability to do so, and shall cause the evidence to he taken down in writjjpg from his 
dictation in open Court 

(j) The evidence so taken down shall be siLmed by the Sessions Judge or 
Magistrate, and shall form part of the record; 

Provided that the I-ocal Governmeni may direct ilic* Sessions Judge or Ma¬ 
gistrate to lake down ihe evidence in the English language or m the language of 
the Court, aUhoir;;h such language is nnr his raoiher-longuc. 

358 . In cases of the kind mentioned in section 355, the Magistrate may, if 
Option to Majrisirate in he llunks fit, lake dow'n tiic evidence of any witness 
cascsk under s»eciion 35^. in the manner provided in section 356, or, if w*ahinthe 

local limits of the jurisdiction of such Magi^^rrate the Local Gowrumeiu has made 
4 the order referred to in section 357. in liie manner provided in Uie sameseclion. 

859 . (/)K vhlcncc taken under section 356 or section 357 shail not ordi- 
M(>dftdrficordinircv>dcn<u narily bo taken down in the form of (question and 
under bv<.tK»n 756 t*r sttiion answer, bui in the form of a nanali\c, 
a>7* 

(j) The Magistrate or Sessions judge may, iii his discretion, lake down, or 
cause to be taken down, any particular question and answer. 

360 . (r) As the evidem e ot each witness taken under section 356 or section 
Pro<«lurr inlegardto.su.h 3 57 ^ oniplclcd. it bc re.id owr to him in the 

evidence when ciwnplctrd. prc^ciicc ot the at\nsod. if in attendance, or of his 
pleader, if he appears by pleader, and shall, if nccc^saiy, he correaed. 

(j) If the witness denies the irirriMnos* ot anv part of tlie evidence when 
the same is read over to him, the Magistrate or Ses-^ions Judge may, instead of 
correcting the evidence, make a meinoTandum thereon of the objection made to 
U by the witness, and shall add suen remarks as he tliinks neces’^ary. 

(j) If the evidence is taken down in a language different from that in which 
it Iras been given, and the witness dr^s not understand the language in which it 
is taken down, the evidence so taken down shall bo interpreted to him in the 
language in which it was given, cr in a language which he understands, 

861 - (r) Whenever any evidence is given in a language not understood 
loterpreuiion of evidence by ihc accused, and he is present m it shall be 

toaccuved orhi« pleader, interpreted to him in open Court in a language itndetv 

stood by him. 


* S« the foot*not« on ibe preceding page. 
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(^) If he appears by pleader, and the evidence \b given in a language other 
than tlw language of the Court and not understood by the pleader, it shall be 
interpreted to such pleader in that language. 

(j) ^Vhen documents are put in for the purpose of formal proof, it shall be 
in the discretion of the Court to interpret as much thereof as appears necessary. 

862 . (/) In every case in which a Presidency Magistrate imposes a fine 
Record of evidence In Pie- exceeding two hundred rupees, or imprisonment for 
sidency Magistrates'Courts, a term exceeding six months, he shall either take 
dovirn the evidence of the witnesses with his own hand, or cause it to be taken 
down in writing from his dictation in open Court. All evidence so taken down 
shall be signed by the Magistrate, and shall form pari of the record. 

(j) Evidence so taken down shall ordinarily be recorded in the form of a 
narrative, but the Magistrate may, tn his discretion, take down, or cause to be 
taken down, any particular question or answer. 

(j) SeStenccs passed under section 35 on the same occasion .shall, for the 
purposes of this section, be considered as one sentence. 

363 . When a Sessions Judge or Magistrate has recorded the evidence of 
Remark*i rosp^-cting *!-- a witness, he shall also record such remarks (if any) 

racanour of witness. as he thinks material respecting the demeanour of 

such witness whilst under examination. 

364 . (/) Wherever the accused is examined by any Magistrate, or by 

Pxamination of accuse J Court Other than a High Court established by 

how rc( Mik-d. Royal Charter or the Chief Court of the Punjab, 

“ or thf Chief C^‘Nr/ f L^u'er the whole of such examination, including 

every question put to him and every answer given hy him, shall be recorder! 
in full, in the language in which he is examined, or, if that is not practicable, in 
the language of llic Court or %n English: and such record shall be shown or read 
to him, or, if he docs not undertand the language in which it is written, shall be 
interpreted to him in a language which lie understands, and he shall be at liberty 
to explain or add to his ansiwer>. 

When the whole is made conformable to what he declares is the truth, the 
record shall be signed bv tlie accused and the Magistrate or Judge of such Court, 
and such Magistrate ur Judge shall certify under his own hand that the examina¬ 
tion was taken in hi.; presence and hearing, and that the record contains a full and 
true account of the statement mide by the accused. 

( 7) in cases in which the examination of the accused is not recorded by the 
Magistrate or judge himself, he shall be bound, unless he is a Presidency Magis¬ 
trate, as the examination proceeds, to make a memorandum thereof in the lan¬ 
guage of the Court, or in English, if he sulficicntly acquainted with the latter 
language; and such memorandum shall be written and signed hy the Magistrate 
or Judge with his own hand, and shall be annexed to the record. If the Magis¬ 
trate or judge is unable to make a memorandum as above required, he shall 
record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the exatnlnatton of 
an accused person under section 263. 


* Tlie words quoted have been inserted by the Lower Burma Courts Act (VJ of tpoo), 
a* 47 nod 1st schedule. 
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Every High Court established by Royal Charter,* the Chief Court of 
Rerond of evidence in High the Punjab, \and the Chief ( ourt of Lower Burma,]* 
naay, from time to time, by general rule, preacribe 
the manner in which evidence shall be taken down in cases coining before the 
Court, and the Judges of such Court shall lake down the evidence or the subs¬ 
tance thereof in accordance with the rule (if any) so prescribed. 


Chapter XXVL—Of the Judgment. 

866 . (/) The judgment in every trial in any Criminal Court of original 
Mode of delivering judg- jurisdiction shall be pronounced, or the substance 

ment. of such judgment shall be explained— 

[a) in open Court either immediately after the termination of the trial, or 
at some subsequent time, of which notice shall be given to the 
parties or their pleaders, and 

(^] in the language of the Court, or in some other language which the 
accused or his pleader understands: 

Provided tliat the whole judgment shall be read out by the presiding Judge, 
if he is requested so to do cither by the prosecution or the defence. 

(->) The accused shall, if in custody, be hrougiit up, or, if not in custody, 
be required by the Court to attend, to liear judgment delivered, except where 
his personal attendance during the trial has been dispensed with, and the sen¬ 
tence IS one of fine only, he is acquitted^ in either <3/"which cases it may be deli¬ 
vered in the presence of his pleader. 

(y) No judgment delivered by any Criminal Court shall be deemed to be 
invalid by reason only of the absence of any party or his pleader on the day or 
from the place notified for the delivery thereof, or of any omission to serve, or 
defect in serving, on the parties or their pleaders, or any of them, the notice of 
such day and place. 

(./I Nothing in iliis section bhall be construed to limit in any way the extent 
of the provisions of section 537. 

867 . (/) E very such judgment shall, except as otherwise expressly pro- 

I-anguage of judjrnicnt. vidcd by tills Code be written by the presiding officer 

Conxentsof judKMiriJt. of the Court in thelanguageof the Court, or in Eng¬ 

lish ; and shall contain the point or points for determination, the decision thereon, 
and the reasons for the decision ; and shall be dated and signed by the presiding 
officer in open Court at the time of pronouncing it, 

{j) It shall specify the offence (if any) of which, and the section of the 
Indian Penil Codef or other law under which, the accused is convicted, and 
the punishment to which he is sentenced. 

(j) When the conviction Ls under the Indian Penal Code.t and it is doubtful 
. . under which of two sections, or under, which of tw'o 

JudstiiecU m alternativo. seCtion, Of that Codc lllC OffenCC 

falls, the Court shall distinctly expres.*! the same, and pass judgment in the al¬ 
ternative. 

(^) U it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted, and direct that he be set at liberty, 

* The word *'and" was repealed, and the words ** and the Chief Ceurt of Lower 
Burma,'’ have been inaerud by the l.ower Burma Courts Act (VL of 1900),47 and seb, 1, 

t Act XLV. of i860. 
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(5) If the accused is convicted of an offence punishable with death* and the 
Court sentences him to any punishment other than death, the Court ahall* >n its 
judgment* sute the reasDn why sentence of death was not passed; 


Sentence of death. 


Sentence of transportation. 


Provided that, in trids by jury, the Court need not write a judgment, but the 
Court of Session shall record the heads of the charge to the jury, 

368 . (/) When any person is sentenced to death, 
tlie sentence shall direct that he be hanged by the 
neck till he is dead¬ 
er) No sentence of transportation shall specify the 
place to which the person sentenced is to be 
transported. 

369 . No Court other than a High Court, when it has signed its judgment, 
Court not to alter jud|f- shall alter or review the same, except as provided in 
nient. sections 395 < 7 «// 484^ or to correct a clerical error, 

870 . Instead of recording a judgment in manner hereinbefore pro- 
Presidency Mffistraie’^ vidod, a Presidency IMagistraie shall record the fol- 
judgment. lowing particulars:— 


(a) the serial number of the case; 

(31 the date of the commission of the offence; 

(f) the name of the complamant (if any); 

(</) the name of the accustid person and (except in the case of an 
European British subject) his parentage and residence; 

{e) the offence complained of or proved ; 

{/) the ph;a of the accused and his examination (if any); 

(^r) the final order: 

(A) the date of such order; and 

(/■) in all cases in which the Magistrate inflicts imprisonment, nr fine 
exceid’iig two hundred rupees, or hodi, a br’ef statement of the 
reasons for the tou'iclion. 


871 . (0 On the appliratjzm of th«: accused, a copy of the judgment. 

C..OV of A t.. wh. n 1k> so desires, a translation in his own lan^ti- 

he givrn to ariu'i.l oi. .ij.- Agn. if jir.aciicablf, or in tho lan'4naffe of the Court, 

plication. shall be given to him without delay. Such copy shall, 

in any case other than a summons'case, be given free of cost. 

(2) In trials by jury in a Court of Session, a copy of the heads of the 
charge to the jury shall, on the application of the accused, he given to him 
without delay and free ot co.si. 

(s) When ihi accused is sentenced to death by a Sessions Judge* such 
of pcv«in srentcnccd Judge sliall fuTthcr inform him of the period within 

to death. which, if hc wishes to appeal, his appeal should be 

preferred. 


872 The original judgment shall be filed with the record of proceed* 
ludgmeni when to lie inRS and, Where iheoriginalis recorded in 
translated. cnt language from that of the Court, and the accus* 

cd so requires, a translaiion tliercof into the langtiagc of the Court ^all be 
added to such record. 


873 . In casra tried by the Court of Session, the Court shall forward a 
Court of Session to wnd copy of its finding and sentence (if any) to the 
cDi^ of finrfine and .sentence District Magistrate within the local lim'ts of wliose 
to District Magistrate. jurisdiction the trial was held. 
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CitAiTn XXVII.— Of thk Submission of Skmtbhcbs fob Comfiuution. 

874. When the Court of Session passes sentence of death, the proceed* 
SenkeneeoC death to facKub- ings shall be submitted to the High Court,* and the 
miitea by Court of Sewion. sentence shall not be executed unless it is confirmed 
by the High Court. 

876 . (/) If, when such proceedings are submitted, the High Court 
Power to direct further in- thinks that a further inquiry should be made into, 
to be m^e or additional or additional evidence taken upon, any point bearing 
evidence to be uken. Upon the guilt or innocence of the convicted person, it 

may make such inquiry, or take such evidence, itself, or direct it to be made 
or taken by the Court of Session. 

(2) Such inquiry shall not be made, nor shall such evidence be taken, in 
the presence of jurors or assessors, and, unless the High Court otherwise directs, 
the presence of the convicted person may be dispensed with when the same is 
made or taken, 

(j) When the inquiry and the evidence (if any) arc not made and taken by 
the High Court, the result of such inquiry and the evidence shall be certified, 
to such Court. 

Power of High Court to 876 . In any case submitted under secdon 374, 
confirm sentence or annul whether tried with the aid of assessors or by jury, the 

High Court¬ 
ed) may confirm the sentence, or pass any other sentence warranted 
bv law, or 

id) may annul the con\iction, and convict the accused of any offence 
of whicii the Sessions Court might have convicted him, or order 
a new trial on the samt* or an amended charge, or 

(r) may acquit the accused person : 

Provided that no order of confirtnacion shall be made under this section 
until the period allowc<i for preferring an appeal has expired, or, if an appeal 
is presented within such period, until such appeal is disposed of. 

877. In every case so submitted, the confirmation of the sentence, or any 
Cottfirmatiun or new sen- new sentence or order passed by the High Court 

tence to be signed by two shall, wiien such Court consists of two or more 
Judges. Judges, be made, passed, and signed by at least two 

of them. 

878. When any such case is heard before a Bench of Judges, and such 
Procedure in of differ- Judges are equally divided in opinion, the case, with 

ence of opinion. their opinions thereon, shall be laid before another 

Judge, and such judge, after such hearing as he thinks fit, shall deliver his opi¬ 
nion, and the judgment or order shall follow such opinion. 

879. In cases submitted by the Court of Session to the High Court 
Procedure in cases nub- ^or the confirmation of a sentence of death, the proper 

raitted to High Court for con¬ 
firmation. 


officer of the High Court shall, without delay, after 
the order of cc^rmation or other order has been 
bj the High Coart, send a copy of the order, under the seal erf the Hi^ 
Cburt, and attested with his oflicial signature, to the Court of Session. 


* See Sch. V., Form XXXIV., teyVo. 
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880 . Wh€r€ prv€€«dmgs are sukmiiied to a Magistrate the ftrU «r 
Frecedarc in cases wA- Sub^divuional Magistrate, as provided hy section 
mined hy Magistrate not ^62, such Maguirate may thereupon pass snch stMtiHCt^ 
act under sec- or make such order, as he might have passed or made 
if the case had originally been heard by him^ and, 
he thinks further inquiry or additional evidence on any point to be necessary, 
ki may make such inquiry or take such evidence himself or direct such inquiry 
or evidence to he made or taken. 


Chaptkr XXV^llI.—O f Execution. 


881 . When a sentence of death passed by a Court of Session is submitted 
Execution of order pa to the High Court fof confirmation, such Court of 
voder section 376. Session shall, on receiving the order of confirmation 

ot other order of the High Court thereon, cause such order to be carried into 
effect by issuing a warrant,* or taking such other steps as may be necessary. 

882 * If a woman sentenced to deatli is found to be pregnant, the High 
PtKtpoDcment of capital Court shall order the execution of the sentence to 
aentence on pregnant woman, be postponed, and may, if it thinks ft, commutef 
the sentence to transportation for life. 


Where the accused is sentenced lo transportation or imprisonment 
Execution of *;cntenc(*s of in cases Other than those provided for by section 381, 
traiisporution or imprison- the Coun passing the sentence .shall forthwith lor- 
tnent in other cases. a warrant to the jail in which he is, or ij to be, 

confined, and, unless the accused is already confined in .such jaii, shall forward 
him to such jail with the warrant. 

884 . Every warrant for the execution of a sentence of impriaonment 
Direction of warrant for shall be directed to the olllcer in charge of the jail 
or other place in which the prisoner is, or is to be 
confined. 

885 . When the prisoner is to be confined in a 
] il, the warrant shall be loilged with the jailor. 

Whenever an offender is sentenced 10 pay a fine, the Court piss¬ 
ing the sentence may, in its discretion, issue a war¬ 
rant for the levy of the amount by distveis and 
sale of any moveable properly belonging to the offender, although the sentence 
directs that, in default of payment of the fine, the offender shall be imprisoned. 

887 t Such warrant may be exectited within the local limits ofthejaris- 
i 1 Iction of .such Court, and it shaii authorize the dis- 
Eifect o w warran . projierty without such limits, 

when endorsed by the District Magistrate or Chief Presidency Magistrate within 
tba local limits of whose jurisdiction such property is found. 

8884 (/) When an offender has been <tentenced to fine only* and to im« 
Suspeiraon of execution of prisonmcni in default of payment of the fine, and the 
sentence of imprisonment. Court issucs a warrant under section 386, it may sus¬ 
pend the execution of the sentence of imprisonment, and may release the offender 
on his executing a bond, with or without sureties, as the Cn\irt thinks fit, condi- 


exeeution. 


Warrant with whom to l*c 
lodged. 


Warrant for levy ot fine. 


• See Seh, V., Formn XXXV^. and XXX\M. 
t See Srh. V., Form XXX\''I., intra 

tThrprevisionaof an. :386ro3S9 have been derlared in apply to fines imposed (1) 
tied^r the Andaman and Nicobar Ulands Regtilatton Mil. of 1876) [aee a, 35 as amend* 
edby the Andaman and Nicobar Islands Regulation M.of 1884). s. 7], and (a) under the 
^ra^n Hill District Laws Regulation (tX, of 1874) (^e« s. 18 ol the Refutation), 
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tioned t6» his appearance before such Court on the day appointed for the return 
to Budi warrant, such day not being more than fifteen days from the time of c»- 
cuting the bond; and, in the event of the fine not having been realized, the Court 
may direct the sentence of imprisonment to be carried into execution at once. 

(j) In any cast in which an order for the payment of money has been 
on non^recop^y of which imprisonment mav be awarded^ and the money is not 
paid forthwith^ the Court may require the person ordered to make such paymmU 
to enter into a bond as prescribed in sub-section fi}^ and^ in default tm to 
doings may at once pass sentence of imprisonment as if the money had not been 
recopered. 


* Every warrant for the execution of any sentence may be issued 
either by the Judge or Magistrate who passed the 


Who may i&sue warant. 


sentence, or by his successor in office. 


890 . When the accused is sentenced to whipping only, the sentence shall 
Execution of sentence of be executed at such place and time as the Court may 
whippingrunly. direct. 


881 . (/; When the accused is sentenced to whipping in addition toim- 
Execution of sentence of pnsonmeni in a case which is subject to appeal, the 
MThippin^r in addition to im< whippingshall not be indicted until fifteen days from 
pnM>nnicnt. of sentence, or, if an appeal is made 

within that time, until the sentence is confirmed by the Appellate Court; but 
the whipping shall be indicted as soon as practicable after the expiry of the 
fifteen days, or, in case of an appeal, as soon as practicable after the receipt of 
the order of the Appellate Court confirming the sentence. 

(^) The whipping shall be indicted in the presence of the officer in charge 
of the jail, unless the Judge or Magistrate orders it to be indicted in his own 
presence. 

(^7) No accused person shall he senienLtd to whipping in addition to imprison^ 
ment when the term of imprisonment to which he is sentenced is less than three 
months. 


892 . (/) In the case ot a person of or over sixteen years of age, whipping 
Mode of inflicting punish- shall be indicted with a light ratan not less than half an 
ment. inch in diameter, in such mode, and on such part 

the person, as the Local Government directs; and, in the case of a person under 
sixteen years of age, it shall be indicted in such mode, and on such part of the 
person^ and with such instrument us the Local Government directs,^ 

,. , (j) In no case shall such punishment exceed 

L.m.1 of number of str.pc 


Noitobeexecutedby instai- 898 . No sentence of whipping shall be executed 
mentii. t>y instalments: and none of the following persons 

Exemptionii. shall be punishable with whipping (namely):— 

(a) females; 

(b) males sentenced to deaili, or to transponation, or to penal servitude^ 

or to imprisonment for more than five years; 

(r) males whom the Court considers to be more than forty-five years of age* 


* See loot-note on last preceding page 

t For Rumner to which whipping shall be inflicted*-! j) in Asssm, see Assam 
Gssstttt, ifipSh Pt* II*. P* 384 f« Burma, see Burma Gsxette, 1898, Ft. I., p. ysy, (j) 
to lha Punjab, set Punjab Casette, 1B99, Pt. I. p. 314. 
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8 M. (/) The punishment of whipping shall not be infficted unlcM a 
Whipping not to be Inflict- “edical officer, if present, certffies, or, if there is net 
fld if o&ader not in fit state a medical officer present, unless it appears to the 
of beattfa. Magistrate or officer present, that the offender is in a 

fit state of health to undergo such punishment. 


(a) If, during the execution of a sentence of whipping, a medical officer 
„ , . certifies, or it appears to the Magistrate or officer pre 

uy eaecii on. offender is not in a fit state of health to 

undergo the remainder of the sentence, the whipping shall be finally stopped. 


895. (/) In any case m which, under section 394 , a sentence of whip- 
Procedure if punishment P>"&'s- who»y Or partially, prevented from being exe- 
cannot be inflicted under bee- cuted, the offender shall be kept in custody till the 
tion 394. Court which passed the sentence can revise it; and 

the said Court may, at its discretion, either remit such sentence, or sentence the 
offender, in lieu of whipping, or in lieu of so much of the sentence of whipping 
as was not executed, to imprisonment for any term not exceeding twelve months, 
which may be in addition to any other punishment to which he may have been 
sentenced for the same offence. 

(j) Nothin^f in this section shall he deemed to authorize any Court to indict 
imprisonment for a term exceeding that to which the accused is liable by law. or 
that which the said Court is competent to inflict. 

896. (/) When sentence is passed under this Code on an escaped convict. 
Execution ot ^nienccs on such sentence, if of death, fine, or whipping, shall, sub¬ 
escaped omvicts jecl to the provisions hereinbefore contained, take 

effect immediately, and, if of imprisonment, penal servitude, or transportaiion, 
shall take effect according to the following rules, that i.s to say:— 

(a) if the new sentence is severer in its ktmt than the sentence which such 
convict was undergoing when he escaped, the new sentence shall take effect im¬ 
mediately ; 

(j) When the new sentence is not severer in its kind than the sentence 
the convict was undergoing when he escaped, the new sentence shall take effect 
after he has suffered imprisonment, penal servitude, 01 transportation, as the 
case may be, for a further period o< 4 ual to that which, at the time of his escape, 
remained unexpired of his former sentence. 


Explanation. For the purposes of this section— 

{a) a sentence of transportation or penal servitude shall be deemed severer 
than a sentence of imprisonment; 

{b)% sentence of imprisonment with solitary confinement shall be deemed 
severer than a sentence of the same description of imprisonment 
without solitary confinement; and 

(r) a sentence of rigorous imprisonment shall be deemed severer than a 
sentence of simple imprisonment with or without solitary confine¬ 
ment:. 


807. When a person already undergoing a sentence of impriaonment, 
Sentence onuffender alrea- servitude, or transportation, is sentenced to im- 

dy sentenced tur another of- prisoiimcnt, penal servitude, or transpoitatkul, such 
fc"®*- imprisonment, penal servitude, or transportation, shall 

commence at the expiration of the imprisonment, penal servitude, or tranipoita- 
tiOD to which he baa been previously sentenced: 
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^ided that, if he is undergoing a sentence of imprisonment, and the 
■eateace on such subsequent conviction i* one of transportation, the Court may. 
In its discretion, direct that the latter sentence shall commence Immediately, or at 
the expiration the imprisonment to which he has been previously sentenced. 

SOB. (/) Nothing in section 396 or section 397 shall be held to excuse 
Savinxas to lectioos 396 and any person from any part of the punishment to which 
397> he is liable upon his former or subsequent conviction. 

(a) When an award of imprisonment in default of payment of a fine is an¬ 
nexed to a substantive sentence of imprisonment, or to a sentence of transportap 
lion or penal servitude for an offence punishable with imprisonment, arid the 
person undergoing the sentence is, after its execution, to undergo a further sub¬ 
stantive sentence, or further substantive sentences, oi imprisonment, transporta¬ 
tion, or penal servitude, effect shall not be given to the award of imprisonment in 
default of payment of the fine until the person has undergone the further sen¬ 
tence or sentences. 

8Q0-* (/) When any person under the age of fiftetn years is sentenced 
Confinement of youthful by any Criminal Court to imprisonment for any of- 
offcoders in rcformaiorio. fencc. the Court may direct that such person, instead 
of being imprisoned in a criminal jail, shall be confined in any reformatory estab¬ 
lished by the Local Government as a fit place for confinement, in which there 
are means of suitable discipline and of training in some branch of useful industxy, 
or which is kept by a person willing to obey such rules as the Local Govern¬ 
ment prescribes with regard to the discipline and training* of persons confined 
therein. 

(j) All persons confined under ihib section shall be subject to the rules so 
prescribed. 

( 7 ) 7Si> src/iifn ihall not apply to any place in which ihi Reformatory 
* Schools Act^ is for the time beinq in /orce. 

400. When a sentence has been fully executed, the officer executing it 
Return of warrant on execu- shall return the warrant to the Court from which it 
tioo of sentence. issued, with an endorsement under bis hand certifying 

the manner in which the sentence has been executed. 


Chapter XXIX.— Ok Suspensions, Reuissions, and Commutations 

OP Sentences. 

401. (/) When any person has been sentenced to punishment for an 
Power to Mi&pend or remit offence, the Govemor-Gcncral in Council or the 
Mntcnces. Local Government may at any time, without condi¬ 

tions, or upon any conditions which the person sentenced accepts, suspend the 
execution of his sentence, or remit the whole or any part of the punishment to 
which he has been sentenced. 

(j) Whenever an application is made to the Governor-General in Council 
or the Local Government for the suspension or remission of a sentence, the 
Governor-General in Council or the Local Government, as the case may be, tnay 
require the presiding Judge of the Court, before or by which the conviction was 
had or connrmed, to state his opinion as to whether the application should be 
' granted or refused, together with his reasons for such opinion. 

* S. 399 is only in force in Coorg and the Punjab.—See ss. 1 (3) and 3 of the 
Reformatory Schools Act (VIH. of 1897), and supra, s. 3 (/). It will cease to be in 
force in those provinces also on the extension to them of that Act.—See s. 3 of that Act, 

t Act Vin. of 1897. 


io* PREVIOUS ACQUITTAL OR CONViCTED. 

(t) If anj condition on which a sentence has been suspended or remitted 
is, in me opinion of the Governor-General in Council or of Uie Local Go^rament, 
as the case may be, not fulfilled, the Governor-General in Council or the Local 
Government may cancel the saspension or remissim, and thereupon the person 
in whose favour the sentence has been suspended or remitted may, if at large, be ^ 
arrested by any police-officer without warrant, and remanded to undergo the on- 
expired portion of the sentence. 

(^) The condition on which a sentence is suspended or remitted imder this 
section may be one to be fulfilled by the person in whose favour the sentence 
is suspend^ or remiited, or one independent of his will. 

(r) Nothing-herein contained shall be deemed to interfere with the right of 
Her Majesty to grant pardons, reprieves, respites, or remission of punishment 

(6) Tht Governor-Gefural in Council and ike Local Government may, by 
general rules or special orders, give directions as to the suspension of sefUtrecet and 
tie conditions on which petitions should be presented and dkalt with. 

402 . The Goi'emor-General in Council or the Local Government may, 
Power to wmmute punish- without the consent of the person sentenced, commute 
ment. any one of the following sentences for any other 

mentioned after it;— 

deatli, transportation, penal servitude, rigorous imprisonment for a term not 
exceeding that to which he might have been sentenced, simple imprisonment for 
a like term, fine. 


Chaftek XXX.— Of Prcviols Acquittals ok Cokvictioks, 


406 . (/J A person who has once been tried by a Court of competent 
Person once convicted .t jurisdiction for an offence, and convicted or acquit- 
acquitted not to Ik: tried for ted of such offencc, shall, while such conviction or 
same offence acquittal remains in force, not be liable to be tried 

again for the same offence, nor on the same facts for any other offence for which 
a different charge from the one made against him might have been made under 
section 236, or for which he might have been convicted under secdon 137. 

(.j) A person acquitted or convieUxi of any offence may be afterwards tried 
for any distinct offence tor which a separate charge might have been made against 
him on the former trial under section 135, suh-seciion (tj, 

(j) A person convicted of any offence constituted by any act causing conse¬ 
quences which, together with such act, constituted a different offence from that 
of which he was convicted, may be afterwards tried for such last-mentioned 
offence if the consequences had net happened, or were not known to the Court 
to have happened, at the time when he was convicted. 


(^) A person acquitted or convicted of any offence constituted by any acts 
may, notwithstanding such acquittal or conviction, be subsequently charged with, 
and tried for, any otlier offence constituted by the same acts which be may have 
committed, if the Court by which he was first tried was not competent to try the 
offence with which he 1$ subsequently charged. 

(j) Nothing in this section shall affect the provisions of section 26 f the 
General Clauses Act, /ffpy * or 0/ section t88 of this Code, 

Explanation ,—The dismissal of a complaint, the stopping of proceeAngs 
under section 24^, the discharge of the accused, or any entry made upon a cnarge 
under section 273, is not an acquittal for the purposes of t his accoon. __ 

^ Act X, of |8P7. 
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(^) A ii tried upon e chaise of theft as a servant, and acquitted. He cannot after* 
enrds, while the acquittal remains in force, be charged with theft as a servant, or, upon 
the tame facts, with theft simply, or with criminal oreach of trust. 

(A) A is tried upon a charge of murder, and acquitted. There is no charge of rob- 
hary; hut It appears from the facts that A committed robbery at the time when the muidar 
was committed; be may afterwards be charged with, and tried for, robbeiy. 

{c.) A is tried for causing grievous hurt, and convicted. The person injured after¬ 
ward dies. A may be tried again for culpable homicide. 

(d.) A IS charged before the Court of Session, and convicted of the culpable homicide 
of B. A may not afterwards be tried on the same facts for the murder of B. 

(#•) A is charged by a Magistrate of the first class with, and convicted by him of, 
voluntarily causing hurt to B. A may not afterwards be tried for voluntarily causing 
grievoDS hurt to B on the same facts, unless the case comes within paragraph 3 of the 
aectlofi. 

(/•) A is charged by a Magistrate ol the second class with, and convicted by him of, 
theft of property from the person of B. A may be subsequently charged with, and tried 
for, robbery on the same facts, 

(g.) A. B.and C are charged by a Magistrate of the first class with, and convicted 
by him of, robbing D. A, B. and C may afterwards be charged with, and tried for, 
dacoity on the same facts. 


PART VII,-OF APPEAL, RKFERENCK, AND REVISION. 


Chapter XXXI. —Of Appeals.^ 

404 * No appeal shall he from any judgement or order of a Criminal Court 
Unless otherwise provided, -except as provided for by this Code, or by any other 
no appeal to lie. law for the time being in force. 

405 . Any person whose application under section Sg for the delivery (rf 
Appeal from wdet rejecting property or the proceeds of the sale thereof has been 
application for re<duration irt' rejected by any Court may appeal to the Court to 
attached property. which appeals ordinarily lie from the sentences of 

the former Court. 

400 . Any person ordered by a Magistrate, other than the District Magis- 
Appcal from order requiring tralcora Presidency Magistrate, to give security for 
security for go.>d behaviour. jrQod behaviour under section 11 y, may appeal to the 

District Magistrate. 

4 OT. </) Any person convicted on a trial held by any Magistrate of the 
Appeal from sentence of second cr third clas.s, or any person sentenced tmder 
the second or section 349 by a Sub-divisionat Magistrate of the 
third daw. second class, may appeal to the District Magistrate. 

(a) The District Magistrate may direct that any appeal under this sectioa. 
Transfer o* appeaU to or any class of such appeals, sbaW be heard by any 
first-dafts Mngistmte. Magistrate of the first class subordinate to him 

and empowered by the Local Government to hear such appeals, and thereupon 
such appeal or class of appeals may be prescntetl to such subordinate Magistrateif 
or, if already presented to the District Magistrate, may be transferred to sneb 

* Per limitation of appeals, see the Indian Limitation Act (XV. of 1877), Sch. |l«, 

Arts. 150, 154. *SS» *5?. 
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subordinate Magistrate. The District Magistrate may withdraw from such Magis* 
timte any appeal or class of appeals so presented or transferred* 

40&* Any person convicted on a trial held by an Assistant Sessions Judge. 

Appeal from sentence of * District Magistrate, or other Magistrate of the first ^ 
AsMant ^Bsions Judge or class, or any person sentenced under section 349 by 
Magirtratc of the first cUss, ^ Magistrate of the first class, may appeal to the Court 

of Session; 

Provided as follows;— 

(a) any European British subject so con^ncted may, at his option, appeal 
either to the High Court or the Court of Session ; 

(j) when, in any case, an Assistant Sessions Judge ora Magistrate r/erw/Zy 
empowered under stetion jo passes any sentence 0/ mprisonmemt 
for a ierm exceeding four years^ or any sentence of transportation^ 
the appeal shall lie to the High Court; 

(r) ivhen any person ts comncted by a Magistrate of an offence under SHtion 
rajfA of the Indian Penal Code^ the appeal shall lit to the High 
Court. 


409. An appeal to the Ccurt of Session or Sessions Judge shall be heard 
Appc®!^ to Court of Session by the Sessions Judge or by an Additional Sessions 
how heard. Judge. 


Appeal from sentence of 410. Any person convicted on a trial held by 

Court of 5;ession. a Sessions Judge or an Additional Sessions Judge 

may appeal to the High Court. 


411. Any person convicted on a trial held by a Presidency Magistrate may 
Appeal from sentence of Appeal lo the High Court, tf the Magistrate has sen- 
Preaideocy Maiei<^trate. fenced him to imprisonmcm for a term exceeding six 

months, or to fine exceeding two hundred rupees. 


41 St Notwithstanding anything hereinbefore contained, where an accused 
No appeal in certain ra^'- person has pleaded guilt), and has been convicted by 
when a«TiNfd plead*; guilty. a Court of Sessifin nr any Ptesidency Magistrate or 
MagistraU of the first class on such plea, there shall be no appeal except as 
to the extent or legahty of the sentence. 


418. Notwithstanding an)'thing hereinbefore contained, there shall be no 
I • appeal by a convicted person in cases in which a 

No appe.1 .n potty c.s«. trate or other 

Magistrate of the first class passes a sentence of imprisonment not exceeding 
one month only, or of fine not exceeding fifty rupees only, or of whipping only. 


Explanation. —There is no appeal from a sentence of imprisonment passed 
by anch Court or Magistrate in ddault of payment of fine when no substantive 
sentence of imprisonment has also been passed. 


* At to appeals from sentences of District Magistrates in Upper Burma in ctsea 
other than those affecting European British •objects, see the Upper Burma Crvminsf 
Justice Regulation (V. of 189a). Sch., ss. X. and XVII. 

Not withstand I ng the provisions of s. 408 in places where the Pua}ab Frontier 
Crimes Regulation (IV. of 1887) is in force, appeals fie to the Chief Court, and 09I to a 
Court cd Session.— -See a. 7 (a) of that Regulation. 
i ActIXLV, of i86q. 
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Notwithstanding anything hereinbefore contained, there diall be no 
No appeal from certain appeal by a convicted person in faxtf tried Summari- 
summary convictiuns. |y in which a Magistrate empowered to act under 

section s6o passes a sentence of imprisonrneut not exceeding three months only, 
or of fine not exceeding two hundred rupees only, or of whipphig only. 

415. An appeal may be brought against any sentence referred to in section 
Provist> to sections413anti 4*3 Or section 414 by which any two or more of the 

414* punishments therein mentioned are combined, bnt no 

sentence which would not otherwise be liable to appeal shall be appealable merely 
on the ground that the person convicted is ordered to find security to keep the 
peace. 

Explanation, —A sentence of imprisonment in default of payment of fine 
is not a sentence by which two or more punishments are combined within the 
meaning of this section. 

416. Nothing in sections 413 and 414 applies to appeals from sentences 
Saving of wnt^nci-s on pab.sed under Chapter XXKIII. on European British 

European Bnti'.h subjects. 

417. The Local Viovcrnmeni may duecl the Public Prosecutor to present 

Appeal nn behalf oi appeal 10 the High Court from an original or ap- 

ernment in case t»t ac-in.it.i!. pel lat** order ot actjuiital passed by any Court other than 
a High Conn. 

418. An apj^eal mty on a ma::cr of fact as well as a matter of law, 
Appeal on wh.u ui.vtt^r. except where the trial was by jury, in which case the 

admii-vblc. 'ippeal siiall h*: on a mitter of law only. 

E\-pUin>itiof\. —‘i’iie alleged seventy ot a sentence shad, for the pvirposesof 
ihts section, be lieem jd to be matter ot law. 

419 Every appeal shall be made ui tiie form of a petition in writing pre- 
„ . . , scnied bv the appellant or his pleader, and every 

such pieiition shall (unless the Court to which it is 
prcsonied otlier.vi^e tlirevS) b-* acconrp iniod by a copy of the judgment or order 
appealed against, and, in cases tried bv a ]ur>\ a copy uf the heads of the 
charge recorded under section 367 

420. If the appeilani in jail, lie may present his petition of appeal and 
Prt-CMliirc \\hi‘n .ippclbrit the copios ac compaiiyiiig tiie same to the officer 

in jail. in charge of iho jail, who shall thereupon forward 

such petition and copies 10 the proper Appellate Court. 

421. 0 ) (^n receiving the pen lion and copy under section 419 or section 

Sumrn.iry of ap- 4 ^ 0 . dio .Appellate Court shall peruse the same, and, 

licaK if it considers that there is no sutVicLent ground for 

interfering, it may rlismtss the appeal summarily: 

Provided that no appeal presented under section 419 shall be dismissed 
unless the ap]>ellAnt or his pleader has had a reasonable opportunity of being 
hoard in support of the same. 

(.7) Before dismissing an appeal under this section, the Court may call 
for the record of the case, but shall not be bound to do so. 


* As to restrictions in appe&U in Upper Burma, except thoseaffectingEaropeanBrUUh 
Sttbjeci^, see ihe Upper Bunn'* Criminal Justice Regulation (V. of KS9a), Seh., aa, XI« 
and XVU. 


Cr, P. C. (i« 98)-—Id. 
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4 S 2 . If the Appellate Court does not Mmtss the appeal summarilf. It shall 
nf nou'cc to bc given to the appellant or his plead¬ 

er, and to such officer as the Local Government may 
appoint in this behalf, of the time and place at which such appeal will be heard, 
and shall, on the application of snch officer, furnish him with a copy of the 
grounds of appeal; 

and, in cases of appeals under section 417, the Appellate Court shall cause 
a like notice to be given to the accused. 


423 .* (r)The Appellate Court shall then send for the record of the case, 
flowers of AppeJiate Court if such record is nol already in Court. After perus- 
in disp^jsing of appeal. ing Such record, and hearing the appellant or his 

pleader, if be appears, and the Public Prosecutor, if he appears, and, in case of 
an appeal under section 417, the accused, if he appears, the Court may, if it con¬ 
siders that there is no sufficient ground for interfering, dismiss the appeal, 
or may,— 


(a) in an appeal from an order of acquittal, reverse such order, and 
direct that further inquiry be made, or tnai the accused be 
retried or committed for trial, as the case may be, or find him 
guilty, and pass sentence on him according to law; 

( 3 ) in an appeal from a comiciion, reverse the finding and sentence, 
and acquit or discharge the accused, or order him to be retried 
by a Court of competent jurisdiction subordinate to such Appel¬ 
late Court, or committed for trial, or (:?) alter the finding, main¬ 
taining the sentence, or, wjt.j orwi»hnnt altering the finding, reduce 
the sentence, or ( 71, with or Hithoir sucii reduction, and wiiii or 
without altering the tinfiing. alter she nature of liie sentence, but, 
suhjtcli^^ the provisions 0/S€Cti 09 isuh-seei ion TiOX so as tn ^ 

enhance the Name ; 

(c) in an appeal from any other order, .liter or reverse such order; 

((T) makt an^ amendment or iinv i^^nsequenhal or inadintal order that 
may be just or proper , 

(a'l Nothin T hert-m cou;aiiu-d s-hall auihorze Court to alter or reverse 
the verdict of a jury, unless it is cf npirnon that such verdict is erroneous owing to 
a misdirection by the Judge, or to a mi.sutuierjjunding on the part of the jury 
of the law as laid down by him. 

424 . The rules contained in Chapter XXVI. as to the judgment of a 

Ijf «uhjrahate Criminal Court of original jurisdiction shall apply, 
Appellate Courts. SO far as may be practicable, to th<? judgment of 

any Appellate Court other than a High Court; 

Provided that, unless the Appellate Court otherwise directs, the accused 
shall not be brougls! up, or required to attend, to hear judgment delivered. 

425 . (/) Whenever a case is decided on appeal b) the High Court under 
Or<fcr by High Court on ap- this chapter, it shall certify its judgment or order to 

peai to ot certified ta lower thp Court by which the finding, sentence, or order 

appealed against was recorded or passed. If the 


• Aj to enhancement of punishment by Appellate Courts In Upper Burma, and 
the Sontbal Farganas, except in cases affecting European British aubject^^ the Upper 
Bnrina Criminal Justice Regulatioo {V. of i 8 y 9 ), Sch., ss. XIU. and XVII. andth 
Soathal Parganas jtistice Regolation (V. of 1893) as modified up to ist October 1099. 
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fina«ag, sentence, or order was recorded or passed by a Magistrate other 
than the District Magistrate, the certificate shall be sent through the District 
Magistrate. 

{ 2 ) The Court to which the High Court certifies its judgment or order shall 
thereupon make such orders as are conformable to the judgment or order of 
the High Court; and, if necessary, the record shall be amended in accordance 
therewith. 

426. (/) Pending any appeal by a convicted person, the Appellate Court 
Suspension of sentence may, for reasons to be recorded by it in writing, 

pending appeal. Kcioast- of order that the execution of the sentence or order 
appellant on bail. appealed against be suspended, and also, if he is in 

confinement, that he be released on bail, or on his own bond. 

( 2 ) The power conferred by tiiis section on an Appellate Court may be 
exercised aUo by the High Coiiri in the case of any appeal by a convicted person 
to a Court subordinate thereto. 

f,?) When the appellant is uliiinaiely sentenced to imprisonment, penal 
servitude, or transportation, the time during which he is so released shall be 
excluded in computing the term for whicli he is so sentenced. 

427. When .in appeal is ])rescnted under section 417 , the High Court 
^Tre'.t oi accused in appc.ll may issue a warrant directing that the accused be 

from acquittal. arrested and brougnt before ii or any subordinate 

Court, and the Court iieiore w.iich he brought may comma him to prison 
pending the disposal of ihe ajjpe.il. or admit him to bad. 

428. (/)ln dealing with any appeal under tins chapter die Appellale Court, 
Aupellatc Court may take h >’ Hunks additional evidence to be necessary, 

r further evidence, or direct it shall reir^rd 7/c and may either take such evi, 

tol)ctalien. dciice it>elf, or direct it to be taken by a Magistrate- 

or, when the Appellale Court is a Higii Cunrt, by a Court of Session or a Ma¬ 
gistrate. 

( 2 ) When the additional evidence is taken by the Court of Session or the 
Magtsiraie, it or he shall certify such evidence lo the Appellate Court, and such 
Court shall thereupon proceed tn dispose oi die appeal. 

(;;) Unless ihe .\ppcll.ito Court oihcrwiso directs, the accused or his plead¬ 
er shall be present when ihe additional evidence is taken ; but such evidence 
shall not be taken in the presence ol juror*^ or assessors. 

(.f) The taking of evidence under tins section shall subject to the proiti* 
sions of Chapter XX V. as if li lunt ivi inquiry. 

429> When the Judges conipo<;ing the Court of Appeal are equally divided 
judgcs.f th^ir Opinions thereon, shall 

Court of Appeal are equally bo laid before anothcf Judge of the same Court, and 
divided. such judge, after such hearing (if any) as he thinks 

fit, shall deliver his opinion, and the judgment or order shall follow such opinion. 

480. judgments and orders passed by an Appellate Court upon appeal 
^ , shall be final, except in the cases provided for in 

ot ..rderson appeal, j^XXll. 

^^81* Evciy appeal under section 417 shall finally abate on the death of the 
accused, and every other appeal under this chapter 
' Abatement of appeals* an appeal from a smieHce affine) sbatt finally 

abate on the death of the appellant 



io8 REFERENCE AND REVISION. 

Chapter XXKIL— Of Reference and Revision. 

482. A Presidency Macristrate may, if he thinks fit, refer, for the opinion of 
Reference by Presidency the High Court, any question of law which arises in 
Magristrate to High Court. the hearing of any case pending before him, or may 
give judgment in any such case subject to the decision of the High Court on such 
reference, and, pending such decision, may either commit the accused to jail, or 
release him on bail to appear for judgment when called upon. 

433. (/) When a question has been so referred, the High Court shab 
Disposal of case according pass such order thereon as it thinks fit, and shall cause 
to decision of High Court. a copv of such order to be sent to the Magistrate by 
whom the reference was made, who shall dispose of the case conformably to the 
said order. 

Direction as to costs. The High Court may direct by whom the 

costs of such reference shall be paid. 

434 ♦ (/) When any person hvs, in a trial belore a Judge of a High Court 
Power to reserve que-^tinnx consisting of more Judges than one, and ac ting in the 
arising in original Jurl^d^ct>on cxoici.'^e ot its orig’n.il criminal jurisdiction, been con- 
of High Court. victed of an offence, the Judge, if he tliinks fit, may 

reserve and refer, for the decision of a Cotirt consisting of two or more Judges 
of such Court, any i]uestion of law winch has arisen in iho course of the trial 
of such person, and the determination of w hich woiiM affect the event of the trial. 

(5) If the Judge reserves any stub qucslion. the person con\icted shall. 
Procedure when question pending the dcciMon thereon, b-? remanded to jail, or, 
reserved. if the judge thinks fit, l)c admitted to bail; anri the 

High Court shall haw power to rovjcw the case, or such part of it as may be 
necessary, and finally determine such question, and tliercupon to alter the sen¬ 
tence passed by the Court of original jurisdiction, an^l to pass such judgment 
or order as the High Court thinks fit. 

483t (/) The High Court, or any Session-^ ]u<igeor District Magistrate, 
Power to rail for record-of Sub-fl: visional Migisiratf empowered by the 

infenoT Courts. Local Govemmeiu in ihis behalt, may call for and 

examine the record of any proceeding before anv infin^r Criminal Court situate 
within the local limits of its or his luri'^dK tifui for the porjiose of satisfying itself 
or himself as to the corrcctnes<, legality, or propru-ty of any finding, .sentence, 
or order recorded or passed, and as to the regularity of any proceedings of such 
inferior Court. 

(.a) If any Sub-divisional Magistrate acting under sub-seciion it) considers 
that any such finding, sentence. 01 order i,s illegal or improper, or that any such 
proceedings are irregular, he shall forward the record, with such remarks there¬ 
on as he thinks fit, to the District Magi'^irate. 

(j) Orders made under sections 143 and 144, and proceedings under 
Chapter XIL and section 17b, arc not proceedings within the meaning of this 
section. 

(^) ^ an application under ihi^ section has been made either to the Sessions 
fudge or District Magistrate^ no further appluaiion shall be enieriavud by the 
other of them, __ 

• As to review in certain criminal rases by the Chief Court of Lower Burma, when 
no reference has been made under s. 434, sec the Lower Burma Courts Act (VI of IQOO), 

t in the Sonthal Parganas, the Court of Session shall not exercise any of the 
sxereSsed by ss. 435 lo 438, see s. 4 of the Sonthal Parganas Justice Regulation (V. of 
i 993 ) 8* modified up to tst October 1899* 
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486 * When, on examining ihe record of any case under section 435 or 
Power to order commit- olhemise, the Sessions Judge or District Magistrate 
considers that such case is triable exclusively by the 
Court of Session.^ and that an accused person has been improperly discharged by 
the inferior Court, the Sessions Judge or District Magistrate may cause him to be 
arrested, and may thereupon, instead of directing a fresh inquiry, order him to be 
committed for trial upon the mailer of which he has been, in the opinion of 
the Sessions Judge or District Magistrate, improperly discharged : 

Provided as follows 

(a) that the accused has had an opportunity of showing cause to such 
Judge uT Magistrate why ilie Lommiimem should not be made; 

(if) that, if such Judge or Magistrate thinks that the evidence shows that 
some other offence has been committed by the accused, such 
Judge or Magistrate may direct the inferior Court to inquire into 
such offence. 


437 * On examining any reconl under section 435 or 0Lhcrwl^(i, the High 
^ , Court or the Sessi^m Judpt may direct ilic District 

ower our crinqu.rv. Magistrate hv himselt or by any of tlie Magistrates 

subordinate to him to make, and the D.strict Magi'^tiate may iiimself make, or 
direct any suhordiniie Magistrate to make, further inquiry into any complaint 
which has been dismissed under section 203 suo-seii/t/u ' jj se*/ton 204, or 
into the case ot an\ aLcnsed person who has been di.sv.hargei]. 


438 * ( / i The Se\sif‘ns Judge r>r Distnci Mag*s:r.iie ma), it he thinks 
^ u . hh examining, under section 435 or otherwise, the 

Roport ti/ lltgh C</I!rt. . , j i 1 j 

record or any proceeding, report for the orders ot the 

High Court the rc'^uli of such examination, and. when sii*^h report contains a 
recommendation that a sentence he reversed or altered, may order that the exe¬ 
cution of .such Nontence he suspended, and, if the accused is ;n confinement, that 
he be released on had, or on his own bond. 


f*»] An Addi/ifuai Sts^i^ai^ nare and war cxercist all the 

pnu^er^ of a Stsiv^ns Judge under this chapter in fesfeei '/ any i,as€ which 
mav be itarn/ef red tJ him by the Sessions Judge, 

439 . I/' the caM; of any proceeding the record of whuh iiasbeen called 
Hifjh Courts i f for by Itself, or ^\hn.h has been reported for orders, or 

revision. which Otherwise comes lo its knowledge, the High 

Court may, in its discretion, exercise any ot the powers conferred on a Court of 
Appeal t>y sections 195, 4^3. 420, ;2“, and or on a Court by section 338, 
and may enivanto die sentence ; and. when the J a ige^ composing the C'ourt of 
Revision arc equally divided in opinion, the case shall be disposed of in manner 
provided by section 429. 

(No order under this section sliall he made to die pieuidice of the accused 
unless he has had an opportunny of being heard either personally or by 
pleader in his own defence. 

f y) Where the sentence dealt tvith under this section has been passed by a 
Magistrate acting otherwise than under section 34, the Court sliall not inflict a 
greater punishment for the offence which, in the opinion of such Court, the 
accused has committed, than might have been inflicted for such offence by a 
Presidency Magistrate or tx Magistrate of the first class. 


* In the Sonchal Parganai, the Court of Session :»haU not exerciM any of the powers 
exercised by ss. 435 to 438, see s. 4 of the Sonthal Parganas Justice Regulation (V, of 
1893) as modified up to ist October 1899. 
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(4) Nothing in this section applies to an entry made under section 273, 
or shall be deemed lo authorize a High Court to convert a finding of acquittal 
into one of conviction. 

(5) Whtrt, untier f/iis 0*(ie, nn appeal /;>j, and no appeal is brought t no 
proceedings by xoav f>/ rtinsion skdli he enteriained at the insianee 0 / the party 
who could have appealed, 

440 . No party has any right to be heard either personally or by pleader 
Optional with Court to hear bch)re any Court when exercising its powers of revi- 
parties. sion: 


Provided that the Court nuy* if ii iljinks lit, when exercising such powers, 
hear any party either perhOJially or by pleader, and that nothing in this section 
shall be deemed to affoci section 439, steh-seiriion (j). 


441 > When the record of any proceedings of anv Presidency Magistrate is 
Statement by Pre^.d^m y called for btMho High CW under sccliott 435. ‘he 
Maffistratc of croundv his Magistrate may submit with trie record a statement 
ciccii^ion to Ih; ronsidercJ by setting forth ihc grounds of his decision or order and 
High Cuurt. vviiuh he liiinks material to the issue; and 


the Court shall consider ^luli ^^taienient betore overruling or setting aside the 
said decision or order. 


442 . When a is rt.nisi.:d under this cdiapter by the High Court, it shall, 

High Cnu.t’s iirdcr J-r tH PUjttun hff'^inbe/ore pTf^iM hv sei C. C^nHv 

certihed to lower Chmrt oi its decision or order to the Cout bv which the find- 
Magistrate. sentence, or order revised was recorded or passed, 

and the Court or M-igi. 5 !ra'-e 10 winch ihc decision or order is so certified shall 
thereupon make sue li orders a>. a:e connnnahleto die decision so certified; and, 
if necessarv, the record .^iiall bo amended in accordanc.; therewith. 


PART VJJJ.-SPi:C/AL PKOCEKDINCS. 


CHArTER XXXIJI. — CrIMINM. PKOCEf.niN*;s AIJATVST Kl'KOPEAKS anp 

Americans.* 

he IS a Ju/tiec ti iho P»-AC‘’, and (except in 
the case oi .a Uistrfi t Miiijisiiate or Presidency 
Magi^iraU') unless he is ^ Magistrate o\ die first 
V LihS and ari Kuropean linlHi Rut>icci, shall inijuire 
into or try any charge again.-i an European liritisli 

444. No Judge presiding in a Court of Ses'.son except the Sessions Judge, 
^hall exercise jurisdiction over an European British 
-.object unless he himseif js an Kuropean liritisb 
subject; and if he is an Assistant Sessions Judge, 
unless hf' has held the oltice of Assistant Sessions 
Judge for at Ica.st tljree years, and has been specially 
empowered in thif. behalf by the Local Government. 

445. Nothing in section 44 3 section 444 shall prevent any 

_ . . - ^ from taking cognizance of an offcnce commiUou Dy 

Kuropean Jlritis.h subject 

subject. lie coulfl lake cognizance of a like oBence it com¬ 
mitted fay anotlicr person:______ 

• A* to wittidrawal (rom vagrant, of their privilege* 
s. ^ of the European Vagrancy Act (fX. of 1874; »i »8 »• 3 <»> 


443- No Ma4i>irA;' 

Magistrates whu niay in¬ 
quire intij Anti try cbarjff'^ 
against European Uriti'-h aub" 

jeets. 


Sessions Judge- tu be an 
European British subjc ‘t- 
Assistant Sessions judpi: 
t«i havt held ofScc lor thruo 
years, and to be s-peoiAlly 
empowered. 
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Provided that, if he issues any proccRS for the purpose of compelling the 
appearance of an European British subject accused of an offence, such process 
shi ** be made returnable before a Magistrate having jurisdiction to inquire into 
or try the case. 

446 . Notwithstanding anything contained in section 32 or section 34, no 
Sentences which m.ay he Magistrate other than a District Magistrate or Presi- 

passed by Pruvincial Mapis- rlency Mag'strate shall pass any sentence on an 
European British subject other than imprisonment 
for a term which may extend to three months, or fine which may extend to one 
thousand rup)ees, or both, and a District Magistrate shall not pass any such 
sentence other than imprisonment for a term whicii may extend to six months, 
or fine which may extend to two thousand rupees, or both. 

447. (/) When an European British subject is accused of an offence before 

_,. I. a Magistrate, and such offence cannot, in the opinion 

toO-urtof Session, and when 01 such Magistrate, be adequately punished by him, 
to High Court. and is not punishable wuh death or with transportation 

for life, such Magistrate shall, if he thinks that the accused ought to be committed, 
commit him to the Court of Session, or, in the case of a Presidency Magistrate, 
to the High 

(.?) When the offence which appeals 10 have been committed is punishable 
with ileath or with transportation for life, the cominiirneni shall be to the High 
Court, 




448 . Where any person commuted lli^h Court under section 447 


Trial of tiffcnct '* ot vvJileh 
one i'S, and the wthrr^ are iv-t. 


is i harg'sl with '■ever.il offenre.-^ of which one is 
pinrslialde iih death or iran^'pcrMtion for life, and the 


inmishaUW with drath or titiier'; a punishment, and the High Court 
transportation fni hti;. roriMdcri that he si.ould not be tried for the offence 


punibhahje with death or tran.'^portaiioii, the H-gh Court may nevertheless try him 
ior the otlier offence;. 


449 . (^) Notwidisiandini’^ anytlitng connined in section Ji, no Court of 
Scntr-ncc^ whirh m.iy U Session shall pa-^s ."•n auv European British, subject any 

pa^sfil liy Ciuirt t.f Other than a senience of imprisonment for 

a tern which may cxiend to one year, nr fme, or both. 

(j) If, at any time after the cninmitment -ind before sign ing judgment, the 
PrtM.vcl»rc when presidinr; ]iidg“ iliink'. tiiai the offence which appears 

jnd£refmd.lv>xpi.we.s to be ]irovcd»cannf>t he adequately punished by such a 

*■1^*^*^ • sentence, ho sh dl re( ord lus opinion to that effect, and 

transfer the case to the High tTouri. .^uch J’idgo may either himself bind over, 
or direct the commitring Magistrate to bind over, the t omplain.aiu and witnesses to 
appear before lire High Court. 

450. if)ln trials of European British subjocis before a High Court or Court s. 451, 

Iu,y ..r l.ufi.rc Session, if, before ihu first juror is called and ac- 

High Court or Court v{ ceplecl or the first assessor is appointed, as the case 
Session. may be, an> such •subject rt^quires to be tried by a 

mixed jury, the trial shall be by a jury of which not less than half the number 
shall be Europeans or Americans, or both Europeans and Americans. 

* The Chief Court of Lower Burma is the High Court for the whole of Burma (in- 
cluftivi^ of the Shan State?) in reCerenre to prore<‘dings against European British &ubjecta 
and persons jointly charged with European British subjects see a. S (r) ta) of the 
Lower Burma Courts Art (VI of 1^00). 
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(j) When any such trial before a Court of Session would, in the ordinary 
course, be with the aid of assessors, the European British subject accused or, 
where there are several European British subjects accused, all of them jointly, may, 
instead of claiming to be tried by a mixed jury under sub-section (/), require that 
not less than half the number of the assessors shall be Europeans or Americans, or i 
both Europeans and Americans. 

451 . (/) In trials of European British subjects before a District Magis- 
Rig^ht i»f European British Irate y<?r any offenct, any such subject mayi in a 
fiubject to claim jury before summons case before he is heard in bis defence 
District under section 244, or in a warrant case before he 

enters on his defence under section 256, claim that the trial shall be bv a jury 
composed in manner prescribed by section 450. 

(2) If a claim is made under sub-section (/) in a summons-case at the time 
when the Magistrate proceeds under section 244 to hear the accused, or in a 
warrant-cascat the time when the Magistrate calls u])On the accused under section 
256 to enter upon tiie defence, the Magistrate shall fonhwiili issue the necessary 
orders for the trial by a jury as aforesaid. 

(7) If such a cl.iim is made at an earlier stage of the proceedings, the Magis¬ 
trate shall issue such orders wlu'ne\ er u appears ti > him from the evidence recorded 
that there will be a sulilcicnt case to go before a jury. 

In every sucli case the Magistrate shall, notwith.standing anything 
contained in 2^2, before issuing any orders as aforesaid, rramc a formal 

ebarge. 

(jj The provisions of sections 211. 216, 217, >19, and 220 shall, so far as 
may be. apply fnr purpose of seciinng the attendance of ilie com pi a in am, tlie 
accused, and tfie \uinessL's ai every '.r:al to be iield un<lei thn set. non. 

(6) The pro>i/ion.- of tins Coilc relating to the procedure in a trial by jury 
before a Court of shall, .a- nearly as may he, applv to every trial under 

this section as if liie I) sirni Mtg"-tra"e were a Sessions judee, and the accused 
had been commiuevl lo his Court for trial. 

fyj All (’ourts may constru** any of the provisions referred to in sub-sectini: 
f5)or snb-section (oi. in so far as they are made applicable by Z/iifse snlvse* i»cns. 
with such verbal alt‘ rations int affecting the substance as may bo necessary cr 
proper to adapt tJjc «^ame to the matter before them. 

(<?) Nothing in this secnon shall affect the power of the Magistrate to coininu 
an accused person for trial nnikT section 347 or seriton 447. 

{9) If an atcused per-on * Uini^to be tried by jury under this section, and, 
Tran^kr to CoMrt opmion of theDistrict Magistrate, there is reason 

jn to believe that a jury com|>oseti in manner pre.scrioed 

by section 450 caiin'-t be con^ti£11 led fnr t.hc tnal before himself, or cannot be so 
constituted without an amount of delay, expense, or inconvenience which, under 
the circumstances of the 1 Ase, uouhl be unreasonable, he may, inste.ad of is.'^uing 
orders (or the trial before irinis»-lf tinder this section, transfer tlic case for trial 10 
such other District Mapstratc, or to such Sessiom^ Judge, as the High (..ourl ma>, 
from time to lime, by rules made bv it in this behalf, and approved by the Loca 
Government, or by special order, direct. 

(/o) When a case is transferred under this section to a Sessions 
District Magistrate, he shall, with all convenient speed, try it with tnc sa ^ 
powers (including the cower of commitment], and according to the same p 
dure, as if he were a District Magistrate acting under this gcciton. 
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452. In any case in which an European British subject is aecu•^sd^ fointlf 
it" af Ettrop^n British ^ person not being an European British swieclt 
svbj^ and Native jointly and such European British subject is commtXbed toi 

trial before a High Court or Court of S e s si oii, syfc 
subject and person may be tried together, and the procedure on the trial ichall 
be the same as it would have been had the European British subject been tried 
separately; 

Provided that, if the European British subject requires under section 45c to 
When Native may claim bc tried by a mixed jur}*, or by a mixed set of assessors, 
separate trial. and the person not being an European British sub¬ 

ject requires that he shall be tried separately, the latter person shall be tried sepa¬ 
rately in accordance with the provisions oE Chapter XXlll. 

458. (/) When any person claims to he dealt with as an European Britidi 
Procedure on claim of per^ su 1 )ject, he shall State the grounds of such claim to the 
son to be dealt with as Euro- Magistrate before whom he is brought for the purposes 
pean British subjuri. qj inquiry Or trial; and such Magistrate shall in¬ 

quire into the truth of such statement, and allow the person making it a reason¬ 
able time within which to prove that it is true, and shall then decide whether be ts 
or is not an European British subject, and shall deal with him accordingly. If 
any such person is convicted by such Magistrate, and appeals from such con¬ 
viction, the burden of proving that the ^Iagist^ate’s said decision was wrong 
shall lie upon him. 

i2) When any such person i*; committed by the Magistrate for trial befmw 
the Court of Session, and such person, before such Court, claims to be dealt wHb 
as an European British subject, such Court shall, after such further enquiry, if 
^ any, as it thinks fit, decide wliether he is or is not an European British subject, 
and shall deal with him accordingly. If he is convicted by such Court, and 
appeals from such conviction, the burden of proving that the Court's said deci¬ 
sion was wrong shall he upon him 

(j) When the Court before which any person is tried decides that he is not 
an European British subject, such decision shall form a ground of appeal from 
the sentence or order passed in such trial. 

454. (/) If an European British subject does not claim to be dealt with as 
Failure to plead status a Such by the Magistrate before whom he is tried, or by^ 
waiver. ^yhonl he is committed, or if, when such claim has' 

been made before, and disallowed by, the committing Magistrate, it la not again 
made before the Court to which such subject is commiiied, he shall be held to 
have relinquished his right to be dealt with as such European British subject, and 
shaiJ not assert it in any subsequent stage of the same case. 

(a) Unless the Magistrate has reason to believe that any person bronght 
before him Is not an European British subject, the Magistrate shall ask such 
person whether he is such a subject or not. 

455* Where a person, who is not an European British subject, is dealt with 
Trial under this chapter of as swch imdcT this chapter, and does not object, the 
person not an European Uri- inquiry, commitment, trial, or s^teoce (as die ease 
tiKh subject. by reason of such tiealmg, be ' 

invalid. 


Cr, P* C. '*7- 
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480. When ao^ European British subject is unlawfully detained in esttody 
(rf Euiepne British person, such European Briti^ or any 


tolliict molftwfiilly detained to 
anw fat order to be brouj^bt 
famre Hiffa Court. 


person on his behalf may apply to the High Court* 
which would have jurisdiction over such European 
British subject in respect of any offence committed 
by turn at the place where be is detained, or to which he would be entided to 
appe^ from any conviction for any such offence, for an order directing the person 
di^aining him to bring him before the High Court to abide such further order 
as ft may pass. 


467. The High Court, if it thinks fit, may, before issuing such order, 
IVocedure od such Appli- inquire, on affidavit or otherwise, into the grounds on 
^ which it is applied for, and grant or refuse such 

application; or it may issue the order in the first instance, and, when the person 
applying for it is brought before it, it may make such further order in the CMe 
as it thinks fit, after such inquiry (if any) as it thinks necessary. 

458. The High Court may issue such orders througliout the territories 
TerrHuriesthrouirhout u-hich of its appellate criminal jurisdic- 

HM Court msy issue stiih tion, and sucli other territories as the Governor-Gene* 

ral in Council may direct, 


459. (0 Unless there is something repugn.int in the context, all enact- 
Application o( cnnf«- lieretojore or hc-realtcr niide by the Governor- 

ring joiisdictioii on Magis- General in Council, which confer on Magistrates, or 
trales or Courts of Sewon. on the Court of Session, jurisdjciion over offences, 
shall be deemed to apply to European Britisli subjects, although such persons 
an not expressly referred to therein. 


* Original and appellate criminal jurisdiction is exercised by the High Courts at 
Madras and Bombay, and in the Nonh-Western Provinces and Oudh over European British 
subjects in outlying provinces and places in British India as follows 

r Co«rg 

By High Courts at Madras in < The Tpper Godavari Distnrt of the Central Pro- 

( vinces. 

f The Nagpur, Narbada, and Chhatisgarh Divisions 
By High Courts at Bombay in J of the Central Provinces. 

( The Pargana of Manpur in Central India 
fOudh. 

I The Jabalpur Division of the Central Provinces. 

The line of railway from Allahabad to Jabalpur, and 
the lands and buildings appurtenant thereto, other 
than the station at Satna 

The Cantonment of Morar (since ceded to the Gwalior 
State).—See Notification No. a557d>» dated the 
29th July, tB86. Gazette of India, t8fi6, Pt, 1 ., p, 

45 Jb , ^ 

LAjmere and British Meiwara. 

[See Notification, No. 1303. dated the a:trd September 1^174, Garette ol fndUg 1^74. 
*-P4®4.3 .. , 

The Hf|^ Court at Fort William exercises original and appellate jurisdicttooi and 
has iJl the fttoctiona of a High Court under the Code, in all criminal proceedings against 
European British subjects and persons charged with Europenn British subjects in the 
Andaman and Nicobar Islands -«See Notification No 77, dated r jth March ifiTfi, Goaette 


By High Courts, N.-W. P., in i . 


Pt. 


of India, ifiyS, Pt. L, p. 133. 

Orlgtiml and apMllate jurisdiction is also exercised by the High Courts at Fort 
WrtKawiy Madras, and^mbay, and in the North-Western Provinces, over European British 
a obfteta , being ChriatlaM, r*aidant in certain Native States, territories, and Chief dhlps 
^ Notifieatioo No, dated avd 5 ;eptember 1874, Garatte of India. 1874^ Pt, K, 

m 485; No. dix-j., dated 18th December, 1874. Gaaette ol India, 1874, Pi. 1.^ p. 6 l 3 ; 
No, itp-J, and No. lao-j.. dated 9th August 1875, Gazette of India, (87s, ft. I«, p, 404' 
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in this section shall be deemed to authoriie tiiy CSoiirt to 
ex<X . tbe Htnits prescribed by this chapter as to the amount of punisfaaintf: 
which it may inflict on an European British subject, or to confhr jurisdicUon on 
any Magistrate or any Judge presiding in a Court of Session, not being a Justice 
of the Peace. 

400. In every case triable by jury or with the aid of assessors^ in which 
Jury for trial of European? An European (not being an Eun^iean British Subject} 
or Americans, or an American, is the accused person, or one of die 

accuMd persons, not less than half the number of jurors or assessors shall, if 
pracdcable, and if such European or American so claims, be Europeans or 
Americans. 

461. Whenever an European or American is charged before the Conrt of 
Jury when European or Session jointly with a person not an Ewpean or 

AmencancharKed jointly with American, and, in compliance with a claim made 
fH»e of another fare. under section 460, is tried by a jury, or with tbe aid 

of a set of assessors, of which at least one-half consists of Europeans and Ameri¬ 
cans, the latter person shall, if he so claims, be tried separately. * 

462. (/) When a trial is to be held before the Court of Session, in which 
SummtMiiujf and empanel- the accused persoti, Of One of the accused persons, 

jurors under section is entitled 10 be tried by a jury constituted u^er the 
./j/, or 460. provisions of section ^50 or section 460 , or before 

the Court of a District Magistrate or Sessions Judge proceeding under seetkm 
4f;/, the Court shall, three days at lea.st before the day fixed for bolding such 
trial, cause to be summoned, in the manner hereinbefore prescribed, as many 
European and American iurors as are required for the trial. 

{2) The Court shall also, at the same time, in like manner, cause to be sum¬ 
moned the same number of other persons named in the revised list, unless such 
number of such other persons has been already summoned for trials by jury at 
that Session. 

f.y) From ihe whole number of persons returned, the jorors who arc to 
constitute tlie jury shall be cliosen by lot in the manner prescribed in section 
276, until a jury containing the proper number of Europeans or Americans, or 
a number approaching thereto as nearly as practicable, has been obtained: 

Provided that, in an> case in which die proper number of Europeans and 
Americans cannot otherwise be obtained, the Court may, in its discretion, for the 
purpose of consiiuting the jury, summon any person excluded from tbe list on the 
ground of his being exempted under section 310. 

463. Criminal proceedings against European British subjects, Europeans 

ConJurt ,rf «in..nai pro- European British subject, 

ce^ings against before the Court of Session and High Court, shall, 

British subjri'ts, &c. cxccpt as Otherwise expressly prorided, be conducted 

according to the provisions of this Code. 


Chapter XXXIV,—Lunatics. 

464. (') When a Magistrate holding an inquiry or a trial has leaaon to 
Procedure in cam of accu?- believe that the accused is of ^unsound mind, mid 
ed beinir lonatic. consequently incapable of making his defence* tbs 

Magistrate shall inquire into the fact of such unsoundness, ai^ shall cause such 
person to be examined by ihe Civil Surgeon of the district or such other medi^ 
officer as tbe I^ocal Ckyvernment directs, and thereupon shall emnine such 





LUitAhcS, 


SuiigeOB or other officer as a witness, and shall reduce the examination to 
wiithig. 

(2) If such Magistrate is of opinion that ihe accused is of unsound mind, 
and consequently incapable of making his defence, he shall postpone further 
proceedinj^ in the case. 

46 & (/} If any person committed for trial before a Court of Session or 
Proeedwemcaseof person » Court appears to the Court at his trial to be 
Gummittnd before Court of of unsound mind, and consequently incapable of mak- 
Sevs^or High Court being jng his defence, the jury, or the Court with the aid 

of assessors, shall, in the first instance, try the fact of 
such unsoundness and incapacity, and, if satisfied of the fact, shall pass judgment 
accordingly, and thereupon the trial shall be postponed. 


The trial of the fact of the unsoundness of mind and incapacity of the 
accui^ shall be deemed to be part of his trial before the Court. 

406 . (/) Whenever an accused person is found to be of unsound mind 
Release of lunatic pend.ng ^^d incapable of making his defence, die Magistrate 
mvMtgatioiior trial. Of Court, as the case may be, if die case is one in 

which bail may be taken, may release him on sufficient security being given 
that he shall be properly taken care of. and shall he prevented from doing injury 
to himseK or to any other person, and for his appearance whtrn required before 
the Magistrate or Court, or such officer as the Magistrate or Court appoints in 
this behalf. 


(j) If the case is one in ^\h>cil bail may no: be ukeii, or if sufficient security 
^ . is not g.ven. the Magistrate or Court shall report the 

u y o uni 1C. Local f j.>vernineni. /Ar accused 

to custody pending orders, and liic LocaI Government may order the accused 
to be confined in a lunatic asylum, /W, or other suiUble place of safe custody, 
and the Magistrate or Court shall give effect to such order. 


467 . (r) Whenever an inquiry or a trial is postponed under section 464 
He^umiitwn of in*]uiry nr OT section 4^1 = , the Magistrate or Court, as the case 
trf»l.% rniy be, may at any time resume the inquiry or IriaK 

and require the accused to apjtoaror be brought before such Magistrate or Court. 

(a) When the accused has Iksco released under section 466, and the sureties 
for bis appearance produce nim to the officer whom the Magistrate or tkiarl at>- 
points in this behalf, the certificate of such officer that the accused is capable of 
making his defence shall be receivable in evidence. 

46a (/) If, when the accused appears or is again hrou^iht beftwe the 
rntcrdiKT oa acciued »j*- Maff'strate or the Court, as the case may be, the Ma- 
before Max'iitratc or gistrato or Court considers him capable of maktnfc 
c®*** his defence, the inquiry or trial shall proceed. 

(,#1 U the Magistrate nr Court considers the accusid person to be still 
incapable of making his defence, the Magistrate or Court shall again act 
according to the provisions of section 464 or section 465, as the case may be. 

408 . When the accused appears to be of sound mind at the time oi inquirv 
WHc« aoiiaed to or trial, and the Magistrate is satisBed from the evt- 

lusvc bees nimn«. dence given before him that there is reason to beltevf- 

tiiat the accined committed an act which if he had been of sound mind, wouiH 
have been an offence, and that be was, at the time when Use act was commit¬ 
ted, reason of unsoundness of mind, incaftable ot knowing the nature of the 



LUNATICS. 


n; 

«ct, nr that it was wrong or contrary to law, the Magistrate shall proceed with 
the 'u. &, and, if the accused ought to be ccunmitted to the Court of Session or 
High Court, send him for trial before the Court of Session or High Court, as the 
case may be. 

470.* Wbeaever any person is acquitted upon the ground that, at the time 
Judgment ol acqaittel on which he IS alleged to have committed an o&ence, 
ground of lunacy. he was, by reason of unsoundness of mind, incapable 

of knowing the nature of the act alleged as constituting the ofiEencey or that it 
was wrong or contrary to law, the finding shall state specifically whether he com¬ 
mitted the act or not. 


471. (/) Whenever such judgment states that the accused person com** 
Perfc'in atquitrcd on j.mh mitted the act alleged, the i\Iagistrate or Court before 
ground ti>be kept in sife cus- whom or which the trial has been held shall, if such 

act would, but for the incapacity found, have consti¬ 
tuted an offence, order such person to be key: in safe custody in such place and 
manner as the Magistrate or Court tiiinks tit, and shall report the case for the 
orders of the Local Government. 


(j) The r.>ocal Government may order such person to be confined in a lunatic 
as}*ium, jail, or other suitable place of safe custody. 

fy) The (Governor-General in Council may, hv acneriil or special order ^ direct 
IWer ofCovcrnor-Gcnerai ^-hal any person w'hom the Local Government has 
in Oiuficii to nrd^'r rnminai ordered under this chapter to be conlined in a lunatic 
lunatics runhneJ by order td Asylum, jaih or Other place of safe custody, shall be 
from'JTnTpr^ivm^ "u removed, from the place where he is conffned, to 
aTKUhci. any lunatic asylum, jail, or other place of safe cu^ody 

In British India. 


Tlie Local Government may emimer the olhcer in charge of the 
l\>wct c.( t.»*cai Gdveni- j^il in which a person is confined, under the pro- 
r»»nt to rcl.cvc visions ot sectioti 46^ Of this section, to discharge all 

OencrAi id certain functions of the Inspector-General of 

Prisons under section 47a, section 473. or section 474- 


472. When any person is confined under the provisions of section 466 or 
Luimtic pnsontirstv.*be v!si“ section 47^? the Inspcctor-Cjcnvral of Prisons if such 
edby Invpcctor-Oeneral. person is confined in aiiaiL or the visitors of the lunatic 
asylum or any two of them if he is con lined m a lunatic asylum, may visit him 
in order lo ascertain his stale of mind: and he shall be visited once at least in 
every six months by such Inspector-(Genera!, or by two of such visitors as 
aforesaid; and such Inspector-General or visjiors shall make a special report to 
the Local Government as to the slate of mind of such person. 


47a If sucht^‘rson is confined under the provision.sof peciion 466 , and 
Procedure where Uin.ttc siicli Inspector-General Of visilors i-hall Certify tbat, 
priMiner ts rep*frtea capable in his Of thcir Opinion, such person is capable of 
uf malung hi« defence. making his defence, he shall betaken before the 

Magistrate or Court, as Uic cai^e may he, at such lime as the Magistrate or 
Court appoints, and the Magistrate or Court siialt deal with such person under 
the provisions tii section 468 ; and the certificate of such Inspector^Genera) or 
visitors as aforesaid shall be receivable as evidence. 


^ C/. the Ctiminul Wnutirs Act, 1800 (39 & 40 Geo. liL|C«94)» 
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474 . it) U such person is confined under the provishms of section 466 
procedu,* where lunatic or section 471. and such Inspector-Gen^^ 

ocmfiii«d under eectkrn 466 snall Certify that, in hi8 or their |u4gmetit, he maybe 
or 471 is declared fit to be d»- discharged without danger of hts doing iimtry 10 

himself, or to any other person, the Local Oovem- 
ment may thereupon,prder him to be discharged, or to be detained in custody, 
or to be transfer!^ to a public lunatic asylum if he has not been already sent 
to such an asylum; and, in case it orders him to be transferred to an a^um, 
may appoint a commission, consisting of a judicial and two medical officers. 

(2) Such commission shall make formal inquiry into the state of mind 
of such person, taking such evidence as is necessary, and shall report to the 
Local Government, which may order his discharge or detention as it thinks fit. 

475. (/) Whenever any relative or friend of any person confined under the 
Oelircryof lunatic to care provisions of section 466 or section 471 desires that 

of relatrve. he shall be delivered over to his care and custody, the 

Local Government, upon the application of such relative or friend, and on bis 
giving security to the satisfaction of sucli Government that the person delivered 
shall be properly taken care of, and shall be prevented from doing injury to himself 
or to any other person, may order such person to be delivered to such relative 
or friend, 

(j) Whenever such jierson is so delivered, it shall be upon condition that 
he shall be produced for ihe inspection of such officer, and at such times as the 
Local Government directs. 

(j) The p>rovisions of seclion^ 47a and 474 shall, mu/a/u mu/anduf apply 
to persons delivered under the prr>\i9(ons of this section: and the certificate of 
the inspecting officer appointed under this section shall be receivable as evidence. 


Chapter XXXV.— Proceedi.s'gs iv casf of certain Optences 

tFEECTlNG THE AdMINI<;TRAT 10N OP Jt'STlCR* 

476 . (/) When any Civil, Criminal, or Revenue Court of opinion that 
Procedure in men- there is ground for inquiring into any offence referred 

tioned in section 105 to in ficction 195, and commtucil before it or brought 

under its notice in the course of a judicial proceeding, such Court, after making 
any preliminary inquiry that iiny be necessary, may send the case for inquiry 
or trial to the neareiii Magistrate of the first class, and may send the accused In 
custody, or take sufficient security for his ant>carance. before such Magistrate, 
and may bind over any person to appear and give evidence on such inquiry 
or trial. 

(j) Such Magistrate shall thereupon proceed according to law, ^ 

upon coMphini mtjdf and rtcordtd under uction joo, and may., if he is authorized 
under seefion 192 to transfer cases, transfer the inquiry or trial to some other 
competent Magistrate. 

477 * {/) Subject to the pro^*‘iMons of section 444, a Conn of Session 
Power of Court of Sewofi niay charge a pmon for any offence referred to tn 
utonueb o0ence» commit- sectloQ 1 95 , ai^ Committed before it. or brought 
ted before itself. Under Its notice in thfc course tS a judicial |woceedingi 

and may commU, or admit to bail and try, such person upon Its own charge. 

(.?) Such Court may direct the Magistrate to cause the attendance of any 
witnesses for the purposes of the Iri^. 



AFFECTING ADMINISTRA TION OF yUSTICE. 1 

478 . (/) When any such offence is committed beibre Any Civil or Revenue 
PowarofCniMd Revenue Court, or brought under the Miice^wy Civil m 
Covftg con^te inquiry. Revenue Court in the course of a judicial proceed- 

*® triable excluuvely by the Hi^fa 
unuit of Muon. Court or Court of Session, or such Civil or Revenue 

Court thinks that it ought to be tried by the High Court or Court of Session^ such 
Civil or Revenue Court may, instead of sending the case under section 476 
to a Magistrate for inquiry, itself complete the inquiry, and commit or hold to 
bail the accused person to take his trial before the High Court or Court of Ses* 
sk>n, as the case may be. 

(2) For the purposes of an inquiry under this section, the Civil or Revenue 
Court may, subject to the provisions of section 443, exercise all the powers of a 
Magistrate; and its proceedings in such inquir)'shall be conducted as nearly as 
may be in accordance with the provisions of Chapter XVllI., and shall be 
deemed to have been held by a Magistrate. 

470 . When any such commitment is made by a Civil or Revenue Court, 
Procedure of Civil or Reve- Court shall Send the charge with the order of 
one Court in such rases. commitment and the record of the case to the Presi¬ 
dency Magistrate, District Magistrate, or other Magistrate authorized to commit 
for trial, and such Magistrate hhall bring the case before the High Court or 
Court of Session, as die case may be, together •with the witnesses for the pro¬ 
secution and defence. 


480 . (/) When any such offence as is described in section 175, section 178, 
fVocpdure ru ceiiam casei, section 179, section iBo, Or section 4.2^ of the Indian 
of contrfn(>t. Penal Code,* is committed in the view or presence of 

any Civil. Criminal, or Revenue Court, the Court may cause die offender, whether 
he is an European Rritish subject or not, to be detained in custody; f and, at any 
time before the rising of the Court on the same day, may, if ii thinks fit, take 
cognizance of the offence, and sentence the offender to fine not exceeding two 
hundred rupees, and, in default of payment, to simple imprisonment for a term 
which may extend to one month, unless such fine be sooner paid. 

(a) Nothing in section 443 or section 444 shall be deemed to apply to pro¬ 
ceedings under this section. 


481 . (/) In every such case the Court shall record the facts constituting 
e, ,. . the offence, with the statement (if any^ made by the 

Record m Ruch offender, as well as the finding and sentence. 


{2) If the offence is under section zaB of the Indian Penal Code,* the 
record shall show the nature and stage of the judicial proceeding in which the 
Court interrupted or insulted was sitting, and the nature of the interruption or 
insult. 


480 . (/) If the Court in any case considers that a person accused of any of 
Proc*du« *her. Court «he oBences referred to in Section 480. and Committed 
consider!^ that caw RhouUI nut in its view or presence, should be imprisoned otherwise 
be dealt with under section than in default of payment of fine, or that a fine exceed- 

ing two hundred rupees should be imposed upon htm, 
or sacb Court is, for any other reason, of opinion that the case should not be dis¬ 
posed of under section 4S0, such Court, after recording the facts constituting the 
offence and the statement of the accused as hereinbefore provided» may forward 


^ Act XLV. oi s86o. 
t Sec Seb. V., Form XXXVHI., tH/re, 
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the cMe to « Mi^tetnue having jurisdiction to tty the same, and mi^ mquire 
security to be given for the appearance of such accused person before such 
Magistrate, or, if sufficient security is not given, shail forward such person in 
custody to such Magistrate. 

(a) The Magistrate to whom any case is forwarded under this section shall 
proceed to bear the complaint against the accused person in manner hereinbefore 
provided. 


488 . When the Local Go^’ernIQent so directs^ any Registrar or any Sub* 
When Registrar or Sub- Registrar appointed under the Indian Registration 
^^rartobcdosmedaCivil ^ct, 1877,* shall be deemed to be a Civil Court 
^3, irithiQ the meaning of sections 480 and 48s. 


484 . When any Court has, under section 480, adjudged an offender to 
Discharge of offender on punishment for refusing or omitting to do anything 
submission or apology. which hc was lawfully required to do, or for any inten¬ 

tional insult or interruption, the Court may, in its discretion, discharge the offend¬ 
er, or remit the panishfflent on hrs suhmission to the order or requisition of such 
Court, or an apology being made to its satisfaction* 


485 . If any witness or person caUed io prOiiuce a document or thing before 
Imprisonment (V committal ^ Criminal Oourt rcfuscs to answcf such questions as 
of perwon refusing to answer are put to him, Or to produce any document or/Aing in 
or produce doiumrfit. possession or power which the Court requires him 

to produce, and docs not offer any reasonable excuse for such refusal, such 
Court may, for reasons to be recorded in writing, sentence him to simple iropri- 
Bomneut. or, by warrant f under the hand of the presiding Magistrate or Judge, 
commit him to the custody of an officer of the Court, for any terra not exceeding 
seven days, unless m the meantime such person consents to be examined and to 
aoswer. or to produce the document or things in (he event of his persisting in 
his refasal, he may be dealt with acct>rdinu: to the provisions of section 4H0 or 
section 481, and in the case of a ' ourt esiabliAhcd by Royal Charter, shall U* 
deemed guilty of a contempt. 


488 . (/) Any person sentenced by any Court under section 480 or .section 
App«flU from run^-irhonn 485 niav, nolwilhstatuling anything hereinbefore con- 
in f ontempt-rase^. tamed, appeal to (lie (.’ourt to which decrees or orders 

made in such Court are ordinarily appealable. 

(j) The provisions of Chapter XXXI. shall, so far as they are applicable, 
apply to appeals under iliis section, and the* Appellate Court may alter or reverse 
the finding, or reduce or reverse the sentence a{>pealed against. 

(j) An appeal from such conviction by a Court of Small Causes in a presi- 
pency-town shall lie to the High Court, and 

an appeal from such conviction hv any other Court of Small Causes shall 
lie to the Court of Session for the sessions division within which such Court is 
gituate. 

(^) An appeal from such conviction by any officer os Registrar or Sub- 
Registrar appointed as aforesaid may, w*hen such officer is also Judge of a Civil 
Court, be made to the Court to which it would, under the preceding portion of 
this section, be made if such conviction were a decree by such officer in hui capa¬ 
city as such Judge; and in other cases may be made to the District Judge, or, in 
the presidency-towns, to the High Court. 


* Act 111 . of 1877. 

f Set Sch. V,. Ftjrfn XXXIX,, in/ra. 


MAINTE^ASCE OF WIVES AND CHILDREN, itx 

487 < (/) Except as provided in sections 477, 480, and 485, no Judge of a 
certain and MafU. Criminal Court or Magistrate, other than a Judge of 
trates nut to try offemearefer- a Hign Court* shall try any person for any offence ro- 
rod to In section 195 when fcrred to in Section tos, when such offence is com- 
committed before themselves, or in contempt of his authority. 

* or 18 brought under his notice as such Judge or Magistrate in the course of a 
judicial proceeding. 

(a) Nothing in section 476 or section 482 shall prevent a Magistrate em¬ 
powered to commit to the Court of Session or High Court from himself com¬ 
mitting any case to such Court. 


CrtApTKR XXX Vr. — Of thk Maintknanck of Wives and Chilorek. 


488 . (/) If any person having sunficient means neglects or refuses to main- 

Order fur maintenanr? of his wife or his legitimate or illegitimale child 

wives and children. unable to maintain itself, the District Magistrate, a 

Presidency M^g s^rale, a Siib-dwisional Magistrate, or a Magistrate of the first 
class mar, upon proof of such neglect or refusal, order such person to make a 
monthly allowanco for the maintenance of his wife or such child, at such monthly 
rate, not eKceedin*; fifty rupees m the whole, as such Magistrate thinks fit, and to 
pay the same to such person as the Magistrate from time to time directs. 

(») Such allowance shall be payable from the date of the order, or, i/ so 
orJsTid, from the d^te of the apf*tication for maintenance. 

(j) If any person so ordered wilfully neglects to comply w th the order, 
IT-*. r ^ siny such Magistrate mav for everv breach of the order, 

issue a warraiiit for levying the amount due m manner 
hereinbefore provided for levying fines.J and may sentence § such person, for the 
whole or any pan of each month's allowance remaining unpaid a ter the execution 
the warrant, to imprisonment for a lernn which may extend to one month, or 
f until payment, if sooner made / 


Provided that, if such p irson offers to maintain his wife on condition of her 
living with him, and sue refuses to live with him, such Magistrate mav consider 
any grounds of refusal by her, and may make an order under this section 

notwithstanding such offer, if he is satisfied that theft ts fust ftroundfor io doing,. 

(^) No wife shall be entitled to receive an allowance from her husband 
under this section if she is 1 ving m aduherv, or if, wiihosjt any sufficient reason, 
she refuses to live with her husoand, or if they are living separately by mutual 
consent. 


(5) On proof that any wife in whose favour an order has been made under 
this Section is living in adultery, or that, without sullicient reason, she refuses to 
live with her husband, or that they are living separately by mutual consent, the 
Magistrate shall cancel the order. 

( 6 ) All evidence under this chapter shall he taken in the presence of the 
husband or father, as the case may be. nr, when his personal attendance is dis¬ 
pensed with, in the presence o; his pleader, and shall be recorded in Uie manner 
pn^nbed ib the case of summons-cases : 

Provided that, if the Magistra/e is satisfied that he is wit fully eroiding service 
9 r wilfutiy negints to attend the Court, the Afngistra/e mav pioceed to hear and 


* Tha words and the Recorder of Rangoon/' were repealed by the Lower Burma 
CourU Act (VI. of 1900). Sv 4K and Sch 11, 

4 See ^h. V., Form XLI,, in / ra » 

I See M. 386 to 389. 

} See Sch. V,, Form XL., infra. 
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NATURE OF A HABEAS CORPUS. 


Its 


Mermint the case ex parte. Any crffer so made may ie set astde far goad tausi 
shown, m applueUim made within three months from the date thereof 

(^) Thi accused tender himself as a witness, and in smh ease shedl he 
examined as such. 


{ 8 ) The Court, in dealing ivith application under this SHtion, shcdl haoe 
power to make such order as to costs as may be just, 

(p) The accused mi^ be proceeded against in any district where he resides or 
is, or where he last resided with his wife or, as the case may be, the mother of the 
illegitimate child, 

489 . On proof of a change in the circumstances of any person receiving 
• H under section 488 a monthly allowance, or ordered 

under the same section to pay a monthly altowancc to 
his wife or child, the Magistrate may make such alteration m the allowance as he 
thinks fit: Provided that, if he increases the allowance, the monthly rate of fifty 
rupees in the whole be not exceeded. 


490 . A copy of the ordt^r of maimenanre shall be given without payment to 
Enforcement ol order of the person in wliose favour it is made, or to hia 
raaintcDnncc. guardian, if any, or to the person to whom the allow* 

ance is to be paid; and such orxler may be enforced by any Magistrate ia any 
place where the person against whom it is made may be, on such Magistrate 
being satisfied as to the identity of the parties and the non-payment of tlie allow¬ 
ance due. 


Chapter XXXVII, —Dirpctions of thk Nature or a Habeas Corpits, 

Peer to ;»a« direction, of 491 . (/ ) Any of the Hiffh CotiTts of JodittUore 
the nature of a habeas at Fort William, Madras, and Bombay may, whenever 

it thinks fit, direct— ' 

(d) that a person within the 1 units of its ordinary original civil jurisdiction 
be brought up before the Court to be dealt with according to law ; 
( 3 ) that a person illegalfy or improperly detained in public or private 
custody within such limits be set at liberty; 

{c) that a prisoner detained in any jail situate within such limits be brought 
before the Court to be there examined as a witness in any aaaiter 
pending or to be inquired into m such Court; 

{d) that a prisoner detained as aforesaid be brought before a Court-martial 
or any Commissioners acting under the authority of any cominis- 
sion from the Governor-General in Council for trial, or to be ex¬ 
amined touching any matter pending before such Court-martial or 
Commissioners respectively; 

(f) that a prisoner within such limits be removed from om custody to 
another for the purpose of trial; and 
{f) that the body of a defendant within such limits be brought in on the 
Sherifl'a return of cepi corpus to a writ of attachment, 

{2) Each of the said High Courts may, from time to time, frame roles 
to rqsutaie the procedure in cases under this section, 

(j) Nothing in this section applies to persons detained under the Bengal 
State l^isoners Regulation, Madras Regulation II. of 1819, or Bombay ^ 

Regulation XXV. of iSay, or the State Prisoners Act, s 8 yQ,\ or the Slate 
f^sosurs Aet, iSsS,;^ 

jAct iTiTTf iMi* 


• Bm. R^. Ilf. ol iSia. 
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PVBLIC PROSECUTOR. 

PART IX.—SUPPLEMENTARY PROVISIONS. 


i»S 


CHArm XXXVIII.— Of the Poelig Pbosecvtor. 


492.(0 The Governor-General in Council or the Local Government may 
Power to appoint Public appoint, generally, or in any case, or for any sped- 
Profacutors. fled class of cases, in any local area, one or more 

officers to be called Public Prosecutors. 


(a) In any case committed for trial to the Court of Session, the District 
Magistrate, or, subject to the control of the District Magistrate, the Sub-divi* 
skmal Magistrate may, in the absence of the Public Prosecutor, or where no 
Public Prosecutor has been appointed, appoint any other person, not being aa 
officer of police below the rank of Assistant District Superintendent, to be Public 
Prosecutor for the purpose of such case. 


488 . The Public Prosecutor may appear and plead, without any writt^-n 


authority, before any Court in which any case of 
which lie has charge is under inquiry, trial, or ap¬ 
peal; and. if any private person instructs a pleader 
to prosecute in any Court any person in any such 
case, the Public Prosecutor shall conduct the {»ase* 
cution, and the pleader so instructed shall act therein under his directions. 


Public Proserutor may 
plead in all Cuurta in ca^'s 
uod^r charffe. Pleadrrs 
privately instruaed to be 
under hts direction. 


484 . Any Public Prosecutor appointed by the Governor*General in Council 
PSe<t of withdrawal from Or the Local Government may, with the consent of 
rronecuiion. the Couft. in cases tried by jury before the return 

of the verdict, and in other cases before the judgment is pronounced, with* 
draw from the prosecution of any person; and, upon such wididrawal,— 


(a) if it is made before a charge has been framed, the acciised shall be 
discharged ; 

ih) if it is m.'iiic after a charge has been framed, or when, under this 
Code, no charge is required, he shall be acquitted. 

495 . (/) Anv Magistrate inquiring into or trying any case may permit 
Pwmiswon to rnnd.iLtpro- prosecution to l>e conducted by any person 

ftccotton. Other than an officer of police* below a rank to be 

prescribed by the l^>cal liovernment in this behalf with previous sanction 
of the Ciovemor-General in Council, but no person, other than the Advocate- 
General, Standing Counsel, Government Solicitor, Public Prosecutor, or otlier 
officer generally or spcctarty empowered by the Local Government in this behalf 
shall be entitled to do so without such permission. 


(j) Any such of^ctr shall havt ihe Itkt power of withdrawing /ram the 
prastcuHon as is provided by section and the provisions of that section shall 
aipply to any withdrawal by suck officer. 

(j) Any person conducting the prosecution may do so personally or by a 
pleader. 

{4) An officer of police shall not he permitted to conduct the prosecuttOQ 
if be has taken anv part in the investigation into the offence with respect to 
which the accused is being prosecuted. 

* As to conduct of prosecutions by police-officers in Upper Burma notwithstanding 
anythina in a. 495, «4 the Upper Burma Criminal Justice Regulation ^V, of 1691^ 
Sch., s XIV. 
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BAIL. 


CHAri'ER XKXIX.— Of Baiu 

496. When any person other than a person accused of a non-bailable 
In what bail to be offence is arrested or detained without warrant by an 

taken. officer in charge of a police-station, or appears or is 

broi^ht before a Court, and is prepared, at any time while in the custody of 
such c^cer, or at any stage of the proceedings ^fore such Court, to give bail* 
auch person shall be released on bail: 

Provided that such officer or Court, if he or it thinks fit, inay« instead of 
taking bail from suen person, discliart^e him on his executing a bond* with¬ 
out sureties for his appearance as hereinafter provided. 

497. (/) When any person accused of any non-bailable offence Is arrested 
When ba»l miy l>e taken OT detiined without warrant by an officer in charge 

incase of non bailable offence, of a palice-station, or appears or IS brought before a 
Court, he may be released on bail, but he shall not be so released if dicrc 
appear reasonable grounds for behoving that he has been guilty of the offence 
of which be is accused. 


(2) If it appears to such officer or Court at any stage of the investigation, 
inquiry, or trial, as the case may be, that there are not reasonable grounds for 
believing that the accused !.as committed such oflence, but that there are suth- 
cient grounds for further inquiry into his guih. the accused shall, pending such 
inquiry, be released on b«a‘!, or, at the discretion of sucfi officer or Court, (in 
the execution by him of a bond witl.^ ut sureties for his appearance as hercuiatter 
provided. 

(j) Any Court may, at anv subsequent stage of any proceeding under ihis 
Code, cause any person who lias been released under this section to be arre.st- 
ed, and may commit him to cus'ody. 

498. The amount of every bond executed under this chapter shall be 

Power to rJ rcct with due regard to the ci'cumstances ot lii<‘ 

tabaii, reduction bail. case, .and stiall HOt be exccsstve; and the H»gh 
or Court of Session may, in anv case, whether there be an ap;>eal ou conviction 
or not. direct that any person be admitted to bad, or that the bad required bv 
a police-officer or Magistrate be reduced. 

499. (/) Before any peisou is released on bail, nr released on hisov^n 
Bond of accused and sure- bond, a bond* for such sum of money as the 

tics. olficer or Court, as the case may be, thinks sufficient, 

shall l>e executeti by such person, and, uhen he is released on bail, by one or 
more sufficient suretie.s, cunditioiiod that person sliall a'tend at the time and 
place mentioned in tiie b) id. and snail continue so to attend until otherwise dirnt- 
ed by Uie police-officer or Court, as tlie case may be. 

(a) If the CISC so require, the bond shall also bind the person released on 
bail to appear when called up3u at the High Court, Court of Session, or otlv.i 
Couft to answer tiie charge. 


500. (/) .As sojn as the b. »rid has been executed, the [Krnion for whose 
. , _, , . apfuraraiice it has been executed shall be releas'd : 

and. vvn»:n iic is in jail, the Court admitting him to 
bail shall issue an ord- r of rcleaHc* to th*: officer in charge of the jail, and siKh 
officer, on receipt of die order, xhall release him. 


* Stc .Sch, V , Furm NLlb, tH/ru. 
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(a) Nothing in this section, section 496, or section 497, shall be deemed to 
require the release dt any person liable to be detained for some matter ocher 
than that in respect of which the bond was executed. 

601 . If, through mistake, fraud, or otherwise, insufficient sureties have been 
Power to order sufficient bail accepted, or if they afterwards become insufficient, the 
*^*S**' ***** tehen is in- Court may issue a warrant of arrest directing that 
sutficieiit. person released on bail be brought before it, and 

may order him to find sufficient sureties, and, on his failing so to do, may com¬ 
mit him to jail. 

502 . (/) All or any sureties for the aitcndance and appearance of a person 
_ . . released on bail may at any time apply to a Magistrate 

D,.cb.rge of sureties. discharge the bond, either wholly or so far as 

relates to the applicants. 

(g) On such application being made, the Magistrate shall issue his war¬ 
rant of arrest directing that the person so released be brought before him. 

(^) On the appearance of such person pursuant to the wan ant, or on his 
Voluntary surrender, ihe Magistrate (>iiall direct the bond to be discharged, either 
wholly or so far as relates to the applicants, and shall call upon such person to find 
other sufTicicnt sureties; and, if he fails to do so, may commit him to custody. 


CHAerxK XL.—Ok Commissions for thk Examination of Witnessss. 

503 .fr) Whenever, in the course of an inquirv, a trial, or any other pro- 
Wheciattcndam^M^f w^•nes^ ceediiig under tiii '4 Code, it appears to a Presidency 
in»y be ditipcfisrd Hith. MairisittAte. a Magistrate, a Court of Session, 

or the High Court, that me cximinaiiun of a w.ine^s is necessary for the 
ends of justice, and that the aiiendancc uf such witness cannot be procured 
without an amoum of delay, expense, or tnconvenicnco which, under the cir¬ 
cumstances ot the (.ISC, Would be unreasonaidc. such Magistr.tte or Court may 
ls»«u« rrt cninrn •ssitin, and dispense wtth su<^h .itir^ndancc, aniinay issue a com- 
|ir.>t.c(lur<^ thervund*r. mis-ion to auv Disinct Magistrate or Magistrate of 

the first class, with n the loc?i hmiis ot wuc-se 3url.s.licuiDu such witness resides, 
li> lake the cvpdence ot siuu uitness. 

Wljcn tlic Witness rc^ide> in the Ufriinrui of any Prince or Chitf ib 
in which there is au oincer rcpros-Miung liic Biitish luvlian Government, 
ific conkUii:isiun ni.iy be issued l ) such othccr. 

(j) The MagistrAte or oiij^.cr to whom the commission i*? issued, or, if he 
i.K the District Mair'.str.tte, he or siuh Mag.^’.rate of the first class as he ap¬ 
points in ibis iK'hab. siiall proc eed to die pl.iLC where tne witness is, or shall 
summon the wimes^ before him. and .Nh.ill lake down his evidence in the same 
manner, and mav, for this purpose, exorcise the same powers, as in trials of war- 
ram-cases under thib Code. 

(4) W^^rf :hr ts ro/W stub ofucr as 11 menhoned i» 

iian (si), ht may dth^aif his p^^ivers ami dutm uudrr she commission io any 
affictT snhardin^i U> him whost powtrs art n. / isss than ihosi oj <r Magistrate 0/ 
the first <iasK in Rniiah India. 

604 . (/) If the witness is wjilun the local limits of the jurisdiction of any 
C®i«mi,vtw It» va«» of wit- I’rcMtk'iicv M.igiiirate, tlie Migwtrate or Court is- 
Mw (fwig wtihm prcw4cncy- sutiig tlic co^w^«'s^ion may direct the same to tlte 

saivl I’lesstlcncy Magistrate, who thereupon may com¬ 
pel the attendi'ince of, and examine, sucli wnntss as if he were » aviutess in a 
case pending befoic Inmsell. 



SPECIAL RULES Of EVIDEAXS. 
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(a) Nothing in this section diail be deemed to affect the power of the High 
Cburt 10 issue commissions under the Sim Trade Aei^ section 3.* 

505 . (/) The parties to any proceeding under this Code in which a com* 
Psftimimj examine wit- mission is issued may respective)^ forward any inter- 
nmses. rogatories in writing which the Magistrate or Court . 

directing the commission may think relevant to the issue, and the Magistrate 
or officer to whom the commission is directed shall examine the witness upon 
such interrogatories. 


(a) Any such party may appear before such Magistrate or officer by pleader, 
or, if not in custody, in person, and may examine, cross-examine, and re-examine 
(as the case may be) the said witness. 


506 . Whenever, in the course of an inquiry or a trial or any other pro- 
, Power of Provincixl Subor- cerding under this Code before any Magistrate other 

dinmte Magistrate to apply for than a Presidency Magistrate or District Magistrate, 
issue of commission. appears that a cominission ought to be issued for 

the examination of a witness whose evidence is necessary for the ends of justice, 
and that the attendance of such witness cannot be procured without an amount 
of delay, expense, or inconvenience which, under the circumstances of the case, 
would be unreasonable, such Magistrate shall apply to the District Magistrate, 
stating the reasons for the application; and the District Magistrate may either 
issue a commission in the manner hereinbefore provided, or reject the application. 

507 . (/) After any commission issued under section 503 or section 506 

o . , has been duly executed, it shall be returned, together 

Return of commission. -..l .l j ' c ^ 

with the deposition of the witness examined thereun¬ 
der, to the Court out of which it issued ; and tlie commission, the return thereto, 
and the deposition, shall be open at all reasonable times to inspection of tiie 
parties, and may, subject to all just exceptions, be read in evidence in the case 
by either party, and shall form part of the record. 


{2) Any depettiwn to taken, tf it satisfies the conditions prescribed by uetion 
33 Indian Emdence Act, may also be received in evidence at any 

subsequent stage of the cate before another Court, 

5oa In every case in which a commission is issued under section 503 
Adjournment of inquiry ur OT Section 506, the inquiry, trial, or other proceeding 
trial. may be adjourned for a specified time reasonably 

sufficient for the execution and return of the commission 


Chaptxk XIJ.— SpxrML Ri les ok FIvidence. 

609. (/) The deposition of a Civil Surgeon or other medical witness, 
Detmtion of medical wit- taken and attested by a Magistrate in the presence 
fieaa. of the accused, or taken on c^^mmission under Chapter 

XL^ may be given in evidence in any inquiry, trial, or other proceeding under 
thb Code, although the deponent it not cMtd as a witness. 

{2) The Court may, if it thinks fit, summon and 
aammoo medical such deponent as to the subject-matter 

his deposition. 

510. Any document purporting to be a report under the hand of any 

Reimrt of Chemical E«- (Chemical Examiner Of Assistant Chemical Exaimn^ 

aminer. to Government, upon any matter or thing duly snl>- 


Stat. 39 and 40 Viet,, c, 46. 


i Act I. of 
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I ' 'ed to him for examination or analysis and report in tiie course of any pro- 
ceudmg under this Code, may be used os evidence in any inquiry, trial, or 
other proceeding under ^ts Code. 

611. In any inquiry, trial, or other proceeding tmder this Code, a previous 
^ , conviction or acquittal may be proved, in addidon to 

acqSSu“5ow^i^^^^ " provided by any law for the time 

being in force,— 

(а) by an extract certiBed, under the hand of the officer having the 

custody of the records of the Court in which such conviction or 
acquittal was had. to be a copy of the sentence or order ; or, 

( б ) in case of a conviction, either by a certificate signed by the officer 

in charge of the jail in which the punishment or any pan thereof 
was inflicted, or by production of the warrant of commitment ander 
which the punishment was suffered ; 

U^ether with, in each of such cases, evidence as to the identity of the ac* 
cused person with the person so convicted or acquitted. 

512> (/} If It is proved that an accused person has absconded, and that 
Record of evidence tn ab- there is no immeiiiate prospect of arresting him, the 
icnce bf accused. Court competent to try or commit for trial such per¬ 

son lor the offence complained of may, in his absence, examine the witnesses 
(if any! produced on behalf of the prosecution, and record their depositions. Any 
such deposition may. on the arrest of such person, be given in evidence against 
him on the inquiry into, or trial for, the offence with which he is charged, if the 
deponent is dead or incapable of giving evidence, or his attendance cannot be 
procured without an amount of delay, expense, or inconvenience which under 
the circumstances of the case, would be unreasonable. 

(j)// if ti/^/*fars Ma/ an offtnu punishable with dt<Uh or ironsporlation has 
Rprord a/ miUnie wkfn been <ommuitd by somt person or persons unknown^ 
effemdBr unSKcmtt. the High Cokft may direct that any MagisUate of 

the first class shall hold an inquiry, and examine any witnesses who can give 
evidence concerning the offence. Any depositions so taken may be given in evu 
dence against any person who ts subsequently accused of the offence, if the dopaneni 
is dead cr incapable of giving evidence, or beyond the Umiis of British India, 


CitAmtR XLH. —Provisions as to Bonds. 

6ia When any person is required by any Court cr officer to execute a 
ff npn,;, gf cecorni- bond, with or without sureties, such Court or officer 
■secs. may, except in the case of a bond for good bebop 

viour, permit him to deposit a sum of money or Government promissory notes 
to au^ amount as die Court or officer may fix, in lieu of exeentiog such bond. 

514 * ( t ) Whenever it is proved to the satisfaction of the Court by whicb 
Pr«esdw« ««tefteiture ot » hond under this Code has been taken, or of the 
OmmI. Court of a Presidency Magistrate or Magistrate (d the 

first class. 

or, when the bond is for appearance before a Court, to the sadsfactfon Of 
such C^rt, 

* S«t oetes to ii. till t« Ita, tu,rm. 
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that such bond has been forfeited, the Court shall record the grounds of such 
proof, and may call upon any person bound by such bond to pay the penalty 
thereof, or to show cau^e why it should not be paid.* 

(^) if sufficient cause is not shown, and the penalty is not paid, the Court 
may proceed to recover the same by iBSuing a warrant* for the attachment and 
sale of the moveable property belonging to such person or hii isfafe if he behead, 

(^) Such warrant may be executed within the local limits of the jurisdicticn 
of the Court which issued it; and it shall authorize the distress and sale of any 
moveable property belonging to such person without such limits, when endors¬ 
ed by the District Magistrate or Chief Presidency Magistrate within the local 
limits of whose jurisdiction such property is found. 

(.^) If such penalty is not paid, and cannot be recovered by such attachment 
and sale, the person so bound shall be liable, by order of the Court which issued 
the warrant, to imprisonment in the civil jail for a term which may extend to six 
montDS. 

(5) The Court may, at its discretion, remit any portion of the penalty men¬ 
tioned, and enforce payment in part only. 

(6) Where a surety to a bond dies before the bond is forfeited^ his estate shall 
he discharged from all Jiability in respe i of the bond, hut the party who gave the 
bond may be required to find a new surety^ 

515 All orders passed under section 514 by any Magistrate other than a 
Appeal and revision Presidency Magistrate or District Magistrate shall be 
of, orders und»r srrtion 514. appealable to the DiRlnct Magistrate, or, if not so 
appealed, may be revised by him. 

Power to direct lew of 516 . The High Court or Couft of Session may 
amount due on certain rec. direct any Magisir-Aie to levy the amount due on a 
oicanccs. l>ond to appear and aiteiid at such Higli <.'ouTt or 

Court of Ses.'^ion. 


CHAPTxa XLIII.—Of THX Disposal of pRnpKRTY. 

51 T (/) When an inquiry or a trial in any Criminal Couii is concluded, 
Order for d.^po..; rf pro- "iJike'sucIi order, as it th)nks fit tor 

txsriy r.garding whichoffrniC the fic.sposal of any property or document prodiiCC<i 
cuinmttted. before it, or in its custody, or regarding which any 

offence appears to ha^e been commuted, or wijich has been used for the com¬ 
mission of any offence. 

(2) When a liigh Court or a Court of Scsiion makes such order, and 
cannot, tbroagb its own officers, convenicndy deliver the property to the j«r«rn 
entitled thereto, such Court may direct that the order be earned into effect by 
the District Magistrate. 

(j) When an order is made under this section in a case in which an appeal 
lies, such order shall not (except when the property is live-stock, or is subject to 
speedy and natural decay) be carried out until the period allowed for presenting 
such appeal has passed, or when such appeal is presented within such period, 
until such appeal has been disposed of 

Explanation ^^—In this section the term “ property includes, in the case of 
property regarding which an offence appears to have been committed, not only 


* Sec Sch. V., Forms XLIV to Llll . infra. 
t Cf the Larceny Act (Sut. 24 h 2 $ Viet., c. g6), s, 1. 
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cfa pfopeity ha« been originally in the possesskm, or under the ccmtrol, ol 
waj paitf^ but al«o any property into or for which the same may have been con- 
or exchanged^ and anything acquired by such conversion pr exchange 
whether immediately or otherwise. 

518 . In lieu of itself passing an order under section 517, the &urt may 
Oidtf inaiy take form of re- direct the property to be delivered to the District Ma- 
ftfenceto District or Sub-divi- gistrate, or to a Sub-di visional Magistrate^ who shall, 
wonsJ Magutrate. jn cases, deal with it as if it had been seised by 

the police, and the seizure had been reported to him in the manner hereinafter 
mentioned. 

518 .^ When any person is convicted of any offence which includes or 
Payment to innocent i»uf- amounts 10 theft or receiving stolen property, and it 
ehaset of money found on ac- is proved thai any Other person has botJght the stolen 

property from him without knowing or having reason 
to believe that the same was siolcri, and that any money has, on his arrest, been 
taken out of the posscssi^m of the convicted person, the Court may, on the applica¬ 
tion of such purch-tser, and nn the rc=i!iurion of the siolen property to the per¬ 
son entitled to the pj^session thereof, <jrder that, out of such money, a sum not 
exceeding the price paid by such purchaser bo delivered to him. 

520 . Any Court of appeal, confirmation, reference, or revision, may direct 
Suy of order under section any Order iind<ir sjctioii 5 ry, section 518, or section 

517,518, or 519. 5ig, passed by a Court subordinate thereto, to be 

s ayed pending consideration by liie former Court, and may modify, alter, or 
annul such order, and make any further orders thai may bt jutt. 

521 . (/) On a conviction under the Indian Penal Code.f section 292, 
Destruction of hbellou: and section 293, section 501, OT section 502, the Court may 

other matter. Order the destruction of all the copies of the thing in 

/ respect of which the conviction was had, and which arc in the custody of the 
Court, or remain in the possession or power of the person convicted. 

(x) The Court may, in like manner, on a conviction under the Indian 
Pena! Codet section 272, section 273, section 274, or section 275, order the 
food, drink, drui?, or medical prciuraiion in respect of which the conviction was 
had, to be destroyed- 

522 . (r) Whenever a person is convicted of an offence attended by crimi- 
Power to fpstore possession nal force, and it appears to the Court that, by such 

of immoveable pro^y. force, any person has been dispossessed of any im¬ 
moveable property, the Court mav, if it thinks fit, order such person to be res¬ 
tored to the pofisession of the same. 

(>) No Buch order shall prejudice any right or interest to or in such im¬ 
moveable property which any person may be able to establish in a civil suit. 

528 (/) The seizure by any police-officer of property taken under seciioa 
PMceduw Viy police uu«n 51, Of alleged or suspected to have been stolen or 
Mixure of property taken found under circumstances ivhicli create suspicion, of 
under Mctiott 5». or stolen. commission of any offence, shall be forthwith 

reported to a Magistrate, w'ho shall make such order as he thinks fit resf>ecting the 
iifposed such property or M^deliverv of such property to ih« person entitled to 
^ the possession thereof, or, if such person cannot he ascertained, respecting the 
custody and production of such property. 

* Cf. the Crimmal Law Amendment Act, 1867 (Stat 30 & 31 Viet, cap* 35}, s, 

f Act XLV^ of i860. 


Cr. P. C. (ttgSh—10- 
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If Che person so entitled is known, the Magfistrate may order the jproperfy 
Procedure where owner of tO be delivered to him On Stlich COffldltlQM (Ir any} as 
i>r»>psriy sewed onkBowD. the Magistrate thinks fit. If such person is onknown, 
the Migistrate may detain it, and shall, in siKh case, issue a proclaraattoa 
specifying the arfKlcs of which such property consists, and requiring any person, 
who m ly have acf atm thereto, to appear before him, and establish his claim within 
SIX months from the dale of such proclamation. 

534 . (/) If no person within stich period establishes his cfaira to 5uch 
Prpeedure wh^rertocuimant property and if tf»e person in whose possession such 

aptwars w clitn sir months. property was found is unable to show that it was legally 
acquired by him, such property shall be at the disposal of the Government, and 
maybe sold under the orders of the Presidency Magistrate, District Magistrate, or 
SulMfivisional Magistrate, or of .1 Magistratcof the first class emjx>wered by the 
Local Government in this behalf. 

(j) In the case of every order pxssel under ihis section, an appeal shall 
lie to th? Court to which appeals against sentences of the Cotsrt passing such 
order would tie, 

535 . If the person entitle^! to the possession of such property is unknown 
Power to «eil p«rishaMr Or absent, and the proiK-rly is subject to !^‘edy 

pri>perty. and natural decay, or llie Magistrate to whom it,s 

seizure is reported^ is of opinion that its sale wouM be for the benefit of tlieowner, 
the Magistrate may at any time direct it to be sold ; and the provisions of sections 
533 and 534 shall, as nearly ai may l>e practicable, apply to the neU proceeds 
of such sale. 


CtivrritR KLIV, —Ofr rnr. Tk\s^fp.« Ckimis\u C\sk< 

Hieh C '>iirt m^y trao^fer 526 . (/) Whenever it is made to appear to 
case, or it#cU try if. the High Court— 

C«) that a fair and impartial inquiry or trial cannot had in any Criminal 
Court subordinate thereto, or 

( 3 ) ihu some question ot law of unusual diflicuUy is likely to arise, or 

(r) that a view of the place in or near which any offvnce has been com* 
ttitted may be required for the sausiactory inquiry into or trial 
of the same, or 

(£) that an order under this section wdl tend to the general convenience 
of the parties or witnesses, or 

(e) that such an order is expedient (or the ends of justice, or is rtquireJ 
by €tmy provision 0/ ihii Codt; 

H may order— 

(i) dial any offence be inquired into or tried by any Court not empowered 
under sections T77 to 184 (t>oth inclusive}, but, in other respects, 
competent to mquire into or try such offence ; 

(fi) that any particular crimroal case or ar^>eat, or class of such cases or 
appeals, be transferred from a Criminal Ccuart subordinate to its 
authority to any other such Criminal Cdurt of equal or superior 
jurisdictiOQ; 

(iH) that any paiticuiar criminat case or appeal be transferred to, and 
tried bnore, Itself; or 
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(iv) tiM m accused persoo be committed for trial to hself, or to a 
Court of Session. 

<a) When the High Court withdraws for trial before itself any case froul 
any Court other than the Court of a Presidency Magistrate, it shall, except as 
^ provided in section 267, observe in such trial the same procedure which that 
Court would have observed if the case had n^t been so withdrawn. 

Tie High Court may act either on the report of the lower Courts or 
on the application of a parly intereUed^ or on its own initiative. 

(^) Every application for Che exercise of Che power conferred by this section 
shill be made by motion, which shall, except when the applicant is the Advocate- 
General, be supported by affidavit or affirmation. 

(5) When an accused person makes an appheation under this section, die 
High Court miy direct him to execute aibond, with or without sureties, conditioned 
that he will, if convicted, pay the costs of the prosecutor. 

(d) Every accused person making any such application shall give to the 
Notice to PttWic Pro«c«tor Prosccutor notice in writing of the application, 

fli application under this together with a copy of the grounds on which it is 

made; and no order shall he male on the merits of 
'' the application unless at lea^ twenty-four hours have elapsed between the giving 
of such notice and the hearing of the application. 

(7) Nothing in this section shall be deemed to affect any order made under 
section 197. 

(8) If, in any criminal case or appeal, before the commencement of the 
Adjournmcni on applicition hearing, the Public Prosecutor, the complainant, or the 

ender this section. accused, notifies, to the Court before which the case or 

.appeal is ^lending, his intention to make an application under /iiV section in respect 
4 ' of the case, the Court shall exercise the powers of postponement or adjournment 
given by section 344 in such a manner as will afford a reasonable time for the 
application being made and an order being obtained thereon, before the accused 
is called on for his defence, or, in the case of an appeal, before the hearinrg of 
the appeal. 

527 . (/) The Governor-General in Council may, by notification fn the 
Power of Governor General Gautte of /ndta, direct fhe transfer of any particular 
ffi Coundl to tranKfcr criminal criminal case or appeal from one High Court* to 
caves mnd appeals. another High Court, or from any Criminal Coirt 

subordinate to ont High Court to any other Criminal Court of equal or superior 
jurisdiction suhord note 10 another High Court, whenever it appears to him that 
such transfer will promote the ends of justice, or tend to the general convenknee of 
parties or witnesses. 

(j) The Court to which such case or appeal is transferred shall deal with the 
same as if it bad been originally rnstituted in, or presented to, such Court 

628 (/> Any Chif Presidency A/agistmte, District Magistrate, or Sub- 
IX , . divisional Magistrate may withdraw any case from, Of 
^ Magis- 

trate'may withdrAw or refer (rate subordinate to him, and may inquire into or try 
^ case*. such case himscH, or refer it for inquiry or trial to 

any other such Magistrate competent to inquire into or try the same. 

* For the purpose* of thi* section, the Court of (hs Recorder of Ratigooti i* to be 
daesied to a High Court *-See the bower Burms Courts Act (XI. of 1S89), 4 4S. 
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(^) The Local Government may atitfaonie the District Magistrate to with- 
Power to authonre Dts- draw from afjy Magistrate subordinate to him either 
trict M«irutrate to withdraw sucb classes of cases as he thinks proper, or particular 
ctetses of c«es. ^jl^sses of Cases. 

(j) A Magistrate making an order under this section shall record'm writing X 
his reasons for making the same. 

(^) 735r of a village under Madras Regulation IV. of is a itfagii- 
irate]frr ike purposes of this section. 


CHArrsR XLV,—Of 1kregui-ar PaocKsnincs. 

irreiruUrities which do not 529 . If any Magistrate not empowered by law 
vitiate proceedings. to do any of the following things, namely,-^ 

(d) to issue a search-warrant under section 9S; 

(^) to order, under section 155, the police to investigate anoSence; 

(c) to hold an inquest under section r76 ; 

((/) to issue process, under section i 36 , fer the apprehension of a person 
within the local limits of his jurisdiction who has committed an of¬ 
fence outside such limits; 

(e) to take cognizance of an offence under section 190, sub-suiion (t) 

clause (a) or clause (^) ; 

(f) to transfer a case under section 191; 

(g) to tender a pardon under section 537 or section 338; 

(A) to sell property nndcr section 524 or section 525; or 
{») to withdraw a case, and try it himself, under section 5sH, 

erroneously in ijcood fiiih* do-s that thing, fiis proceedings shall not be set aside w 
merely on the ground of his not being so empowered. 

irreiruUnties which vitiate 530 . If any Magi**:rate, not h^lng empowered 

proceedings. f,y Fiw in Itii^ behalf, does any of the following things, 

nairndy,— 

(^2) attaches and sclU property imdcr section 88; 

(k) issues a search-warrant for a letter, parcel^ or other thing tn the Post- 

ofljce, or a telegram in the Telegraph Department ; 

(e) demands security to keep the peace ; 

(d) demands security for goo<l behavioiir; 

(0 discharges a person lawfully lK>und to l^e erf good behaviour. 

(/) cancels a bond fo keep the peace; 

(g) makes an order under section 233 as to a local nuiaance ; 

prohibits, undr?f section 143, the repetition or conUnuatkce erf a puh- 
lie nuisance; 

(l) jaiuos an order under section 144 * 

(/) makes an order under Chapter Xll.: 

(k) takes cognisance, under section 190* sub^uctim (r), clause (cX of an ^ 
offence; 

* For defimtion dC **g 09 d fiiith,'* see the fadUn Peaail Cade fAct XLV. tA l96ch 
5a and 76, and the (jw-ner»t Cbu^s A^'t (X* of 1^97), «« ^ (ao). 
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(«") pAMs a Mitence under eectiofi 349 on proceedings recorded iif 
another Magistrate; 

(m) calls, under section 435i for proceedings; 

{n) makes an order tor maintenance; 

(^} revises, under section 515, an order passed under section 314; 

(p) tries an offender; 

ig) tries an offender summarily; or 


(r) decides an appeal, 
his proceedings shall be void. 

581 . No finding, sentence, or order of any Criminal Court shall be set 
. , aside merely on the ground that the inouiry, triaL ot 

m wro»r place. proceeding, in the course of which it was arriUd 

at or passed, took place in a wrong sessions division, district, sub-diinsion, or 
Other local area, unless it appears that such error has, iny^ir/, occasioned a failure 
of justice. 


682 . (r) If any Magistrate or other authority purporting to exercise powers 
When irregular commit- duly conferred, which were not so conferred, commits 
msntsmayba validated. a^n accused person for trial before a Court of Ses¬ 
sion or High Court, the Court to which the commitment is made may, after 
perusal of tl^e proceedings, accept the commitment if it considers that the accused 
has not been injured thereby, unless, during the inquiry and before the order of 
commitnient, objection was made on behalf either of the accused or of the pro¬ 
secution to the jurisdiction of such Magistrate or other autirority. 


fj) If such Court considers that the accused was injured, if such objee* 
tion was so made, it siiall quash the commitment, and direct a fresh Inquiry by 
a competent Magistrate. 

58 a (/) If any Court before which a confession or other statement of 
Koa-complianceirthpri^vi- An atcus*d person, recorded fir purporting io bi re^ 
imsof sectHw i64or3^M* cordtd under section 164 or section 364, is tendered 
pr has hem received in evidence, finds that any of the provisions of either of 
such sections have not been complied with by the Magistrate recording the state- 
ment, it shall take evidence that such person duly made tlie statement recorded; 
and, notwithstanding anytliing contained in the Indian Evidence Act, sec- 

tion 91, such statement shall be admitted, if the enor has not injured the accused 
as to his defence on the merits. 


(a) ^rht ptwitxont of this section apply to Courts of appeal^ reference^ and 
fvaatPM- 

634 . An omission to ask any person whether he is an European British 
Omiwioif to ask qu«i«tn subjcct, in a case to which sulhsection (j) of section 
pmeribedby section 454 (^)- 454, applies, shall not aScct the validity of any pro¬ 
ceeding. 

585 . (/) No finding or sentence pronounced or passed shall be deemed 
Effect of omU«on to pfc- merely pronnd that no charge wa» 

parachsrt^. framed, unless, in the opinion of the Court ol appeal 

or revision, a failure of justice has, i>r fact^ been occainioned thereby, 

(jji) If the Court of appeal or revision thinks that a failure of justice has been 
occaiHOiied by an omisstoti to frame a charge, it shall order that a charge be 
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Ir«nied» utd ttet the trial be re^commenced from the point Immedlalely niter ^ 
Iraminif the charge. 

Trial br jury of offeace 6S^. (/) If an (^ence triable with the aid of 
triabit with asaessors. assessors is tried by a jury, the trial shall not, on that 

ground only, be invalids 

(n) If an offence triable by a jury is tried wiih the aid of tsseenors, the trlaf 
Trial with atseuors of of shall not, on that ground only, be invalid, unless the 
CcBoc triable by jury. objecUon IS taken before the Court records Us find¬ 

ing. 

687 Subject to the provisions hereinbefore contained no finding, seA- 

riKBnK or sentence when Pass'd a Court of c^peteot 

levcfsibte by reason ol rrror jurisdiction, shall be reversed or altered under 
oromiusoDincharireorocher Chapter XXVIL, or on appeal or revision, ou 
proceedinffi. account— 

(d) of any error, omission, or irregularity in the complaint, summoita, 
warrant, charge, pr^xlamaiwn, ordtr^ judgment, or other proceed* 
ings before or during trial, or in aAy inquiry or ocher proceed¬ 
ings under this Code, or 

(i) of the want o\^or any imgulariiy in^ any sanction rec^uired by section* 
195, sr ally' irngularity in proctidings tahnuniir zntion ^76, or 

(r) of the omission to revise any list of jurors or assessors in accordsncc 
will] section 524, or 

(^) of any misdirection in any charge to a jary unless such error, Mit^ 
sion, irregularity, want, or misdirection bas, in /aci^ occasioiied 
a failure of justice. 

Explanation.—In determining whtther at^ irror, darmrb«, or irrtguiarity 
in any proceeding under thii Code kai ocemioaed a failure of jus lice ^ the Court 
$kaii hare regard to the fait whether the objection c<*uld and should have been 
raised al an earlier stage in the proceedings. 

SUu%irati 0 n. 

A Magistrate^ 6 eing required by /dw sign a ditenmetii. signs it by tnitiots 
only. This is purely ok irTrgutariiy, and does net aged the vatiditf 0/ the proceeding. 

588 No distress made under this Code shall be deemed unlawful, 

D not nor di,- ^ ^ 

ferainer a trrspdiJistr f«r defeit !re«pas*!cr, on accolint ot any detect or want c» lortn 
AT want oi form in proceed in the summons, convictlon, writ of dtslress, or other 

proceedings relating thereto. 

*€/. the Summary JurindktioA Act, 1847-1843 (Stat M & f 2 Virt. c. 43 ), * 9 
t in Upper Burma, orders are not rrvctrible on supesl or revision on technical 
grottads atone.—‘See the Upper Burma CriminsI justice Regulation (V* of 189a), Sch., 
a, XV. As Co European British subjects, however, see s. XVIl, ihid. 
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’Cmattkii XLVL—^Misceluriocs. 

889 . AffidavTtB and affirmation to be used before any High Cooit or any 
CiMrtB tnd pertofis before officer of BHch Court may be sworn and affirmed befiM 
i^booiafBdavfUmmybesworii* gyeh Court or the Clerk of ihc Crown, or any Coni> 
m'issioncr or other person appointed by such Court for that purpose, or an/ 

Judge, or any Commissoner for taking affidavits in any Court of Rx^rd in 
British India, or any Commissioner to administer oaths in England or Iceland, or 
any Magistrate authorized to take affidavits or affirmations in Scotland. 

540 . Any Court may, at any stage of any inquiry, uial, or other proceed- 
Pow«f to »ufniiio« matcrifti under this Code, summon any person as a wit- 
«ritn«9&, or eumiae i>crsoo ness, or examine any person in attendance, though 

rx)t summoned as a witness, or recall and re-e:^ 

«mine any person already examined; and the Court shall summon and ex* 
aminCf or recall and re-examine, any such person if his evidence appears to it 
essential to the just decision of the case. 

& 41 . (/) Unless when otherwise provided by any law for the time being 
Power to appoint pUce of m force, the Local Government may direct in what 
impriBooment. place any person liable to be imprisoned or commit¬ 

ted to custody under this Code shall confined. 

(2) If any person liable to be imprisoned or committed to custody under 
Rcmovalto criiAtnal jail of this Code is in confinement in a civil jail, the 
accuM a Of convicicJ persons Couit Or Mamslraic Ordering the ixnpriEonment or 

jail, and tbeir rct43rn lo the Committal may direct that the person be removed to 
ovil jail. a criminal jail. 

(j) When a person is removed to a criminal jail under sub-section (/), 
he shall, on being released therefrom, be sent back to (he civd jaili unless 
eitbet— 

(d) three years have elapsed ijnee he was removed to the criminal jail, in 
which case he slull be deemed to have been discharged from 
the civil jail under section 34^ of the Code of Civil Procedure;* 
or 

the Court which ordered his imprisonment in the civil jail has 
certified to the officer in charge of the criminal jail that be is 
entitled to be d scharged under section 341 of the Code of 
Civil Procedure.* 

(/) Notwithstanding anything contained in the Prisoners' Testi-^ 

PORW Of Pre»rf«»cy M«i.. mony Act, i JJftQ.t any Presidency Magistrate desir- ^ X./ 
tTBieto ofdcf piiwwierin )aii ous of examining, as a witness or an accused per- 
lo be brought up (cTexamin- son, in any case pending before him, any person 
Bitofi. ut' confined in any jail within the local limits of his juris- 

diction, may issue an order to the officer in charge of the said jail, requiring him to 
bring such prisoner tn proper custody, at a time to be therein named, to the 
Magistrate for examination. 

(i) The officer so in charge, on receipt of sucli order, shall act in accord- 
mice therewith, and shall provide for the s^e custody oi the prisoner during bis 
absence from the jail for the purpose aforesaid. 

54a When the services cf an .interpreter arc required by any Criminal 
tnttrpntnr to be beand to Court for the interpreution of any evidence or state* 
iaterj^fS tretofvlly. ment, be shall be bound to state tbe true intnpre- 

tadon of aucb evidence or statement. 


* Act XIV. vf i 83 a. 


Act XV. et 1869, 
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544* Subject to any rules tiuuk by the Local Government with li»e pre- 
Kxp^nmt of conpUiuots vious sanction of the (^vemor-General in Conincit) 
«Ad iricoesjM^. any Criminal Court may, if ii ikink^ fii^ order pay¬ 

ment, on the pan of Government, of the reasonable expenses of any COQipiafiuUit 
or witness attending for the purposes of any inquiry, trial, or other proceeding 
before such Court under this Code.* 

645. t (/) Whenever, under any law in force for the time being, a Crimi- 
Pttwer of Court to pay ei- nal Court imposes a hne, or confirms, in appeal, revi- 

ikensesorcomiieiisatioti uutof sion, or Otherwise, a sentence of fine, or a sentence 

of which fine forms a pan, the Court may, when 
passing judgment, order the whole or any part o( the fine recovered to be 
applied— 

(a) in defraying expenses properly incurred in the prosecution; 

(k) in compensation for the injury caused by the offence committed, 
where substantial compensation is> in the opinion of the Court, 
recoverable by civil suit. 

(a) If the fine is imposed in a case which is subject to appeal, no such 
payment shall be made before tfic period allowed fer presenting the appeal has 
elapsed, or, if an appeal be presented, before the dcci*tion of the appeal. 

646. At the time of a^rard^ng compensation in any subsequent civil suit 
Paymeouto be taken into relating tothe same matter, the Court shall lake into 

accuunt in subsequent suit. accoont ant sum paid or recovered as compensation 

under secikm 

547. Any money (other than a fine), payable by virtue of any order made 
Mooeys ordered to be paid under this Code, shall be recoverable as if it were 
recoverable as fines* ft fine. 

548 If any person affected by a judgment or order passtni by a Crimi- 
, , nal Court desires to Isave a copy of the Judge s charge 

Cop*, of p«,c«d.n(r,. ^ ^ dejxJwiion or other 

part of the record, he shall, on applying for such copy, be furnished therewith: 

Provided that he pays for the same, unless the Court, for some special 
reason, thinks fit to furnish it free of cost. 


* For rales made in exercise of these powers, for— 

(r) Assam, sec the Assam Manual of Local Rules and Orders, Ed. 1893, F- 
ft} Bombay, sec Bombay List of Locil Rules and Orders, Ed. 1897, Vol. I , 
PP 393 394 ; 

(y> Barms, see Bums Rules Manual, Ed. 1B97, p. 107; 

(4) Central Provinces, see Central*ProTincea List, of Local Roles and Orders, 
Ed* 1896. p. 43 i 

<5) Madras, see Madras List of Local Roles and Orders, Ed* 1898^ Vol. f., p. tpo; 

(d) North.Western Provinces and Oodh, see North-Western Provinces and 
Ondh List of Local Rules end Orders, Ed. 1894, p. 108* 

1 10 Upper Burma, the Coort imposing a fine or coafirming ■ setilence ol an c d Rcer 
ttndcr s. 9 {4) of the Upper Burma Ruby Regulation (XIL of 1867) may prasamst, few the 
por|»oses s. 54S, that tnjory has been caused by the offem, and that Mbsbintlat 
compeasatioti is socovetable by civit suit in respect to the iii|nfy.«— Se e a^ 9 (5) Pf fkat 
fogalatioo 
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G4l9.* (/) The Governor-General in Council may make rules, consistmt vtdi 
Dellwy to mitiury aut)io- this Code and the Army Actf or any similar law for 
I ^ being in force, as lo the cases in which per- 

tned by Court-martiaU subject to military law shall be tried by a Court 

to which this Code applies, or by Court-tnarlial; and, when any person is bioo^t 
before a Magistrate, and clrarged with an offence for which he is liable, nnder me 
Army Aclrf section 41 , to be tried by a Court-martial, such Magistrate sbuillhave 
regard to such rules, and sliall, in proper cases, deliver him, together with a state¬ 
ment of the ofifence of which he is accused, to the commanding officer of the 
regiment, corps, or detachment to which he belongs, or to the commanding officer 
of the nearest military station, for the purpose of being tried by Court-martial. 

( 2 ) Every Magistrate shall, on receiving a written application for that pur- 
Apprehension of such per- pose by the commanding olTicer of any body of troops 
stationed or employed at any such place, use his 
utmost endeavours to apprehend and secure any person accused of such offence. 

550. Anj^ poliu^officer mqy saze any property which may be alleged or 

Pv^rje io io s US petted to hvxve bctn stolen, or which may be found 

property buspeiU t to ,*>< under circumStances which create suspicion of the com^ 

missim of any offence. Such police-officer, if suhor^ 
dinate to the officer m charge f a p^dice statirm, shall forthwith report the 
seizure to that officer, 

551. Police-oliicers superior in rank to an otlicer in charge of a police 
Powers of ^uptrior t,frirdr^ Station may exercise the same powers, throughout 

of police the local area to which tiiey are appointed, as may 

be exercised b> such olliccr within the limits of his sutioii. 

552. Ujwn complaint made to a Presidency Magistrate or District Ma- 
Powcrturuni|iGi reMi..raiii'ii g'straie Oil Oath of (he abduction or unlawful detett- 

uf oMuettfd fcrnulc^. tion o\ 3 . ivonuii Of, ot a female child under the age 

of (ouriceii years, tor any unlawful piirpOKc, tie may make an order for the 
immediate restoration of such woman to her libeny or of such female child 
to her hust>and, parent, guardian, or other person liaving the lawful charge of 
such chilli, and may compel comjijjancc with such order, using such force as may 
be necessary. 

558. (/) Whenever any person causes a police-officer to arrest another 
Gnnpeiisation to persons puVson id a p^es^ilency-lo^^■n. ;f it appears to the Ma- 
yruundie^dy given in charge glsirate by whom the case 15 heard that there was 
inpresi<lcficy-town. suflicient ground for causing such arrest, the 

Magistrate may award such compensation, not exceeding fifty rupees, to be 
paid by the person so causing the arrest to the person so arrested, for his loss 
of time and expenses in the matter, as the Magistrate thinks fit. 

(j) In such cases, if more persons than one arc arrested, the Magistiate 
may, in like manner, award to each of them sucii com^v^nsation, not exceeding 
fifty rupees, as such Magistrate thinks fit. 

(j) All compensation awarded under tliis section may be recovered as if it 
were a fine, and, if ii lannot be so recovered, the person by whom it is pay* 


* For rules made under this section fur deliverr to the military autborUie* of per- 
tons charged wHh ofTences under a. 41 of the Army Act (Slat. 44 &. 45 V^ict., e. 5^) Ihw 
which they are liable to be tried by Court.martial under that Act, sec GaeuiU ^ 

18874 IH. L, p> 387. These rules were criminally made under s. 549 of Act X. of 188a, 
ami are kept in form by a. a of thb A<^t, 
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able ebidl be aentenced to simple imprisooment for such term noit eiceeding 
thirty days as the Magistrate directs, unless such sum is sooner paid. 

554* (/) With the previous sanction of the Governor>General in Council, 
PMerof chartered Hifh Court at Fort William, and, with the pro- 

Courts to make rules for ins- vjous sanction of the Local Govoromcnt^ any Other 
pecitm of records of subordi- Court established by Royal Charter^ may, 

aato Courts. make rules for the inspectioii 

the records of subordinate Courts. 

PdwerofothcrHiffh Courts l^) ^^'‘ery High Court not established by Royal 
to make rules for other pur- Charter may, from time to time, and with the pre* 
P®*®®' vious sanction of the Local Govcminent,— 

(a) make rules for keeping all books, entries, and accounts to be kepi 
in all Criminal Courts .subordinate to it, and for the preparation 
and transmission of any returns or statements to be prepared 
and submitted bv such C'ourts: 

{d) frame forms for every proceeding in the said C'ouris for which 
it thinks that a form should be jirovided ; 

(f)^ make rules for regulating 11*^ own practice and proceedings, and the 
practice and proceedings of all eVirnina) Courts siitordmato to 
it; and 

(i/) make rules for regulating the execution of warrants issued under this 
Code for the levy of fines 

Provided that the rules and form"- unde vnl tramed under this Kcciion shall 
not be inconsistent with this Code nr any o*hrr hn m force for the liuK* being, 

(j) All rule's made under lb]'* suali he publisiied m ilie local olheia) 

Gazette. 

55S. Subject to the power conferred by section 553.( and by section 15 

tordi m the* fUrh sebedui**, with such variation as the 
circumstances of each cas»^ require, be wf^cd for the respective purposes 
therein mentioned, au.i, t/ w nifficunt. 

656. No Judge or Magistrate shall, #‘Kcept with ilie pertnissioa of the 
Caicin which judge Of Ma- Court to wlucb an appeal hes from his Court, try or 
girtrate is personalty inter- commit for trial any case to or in wiiicJi he is a party, 

or persoDally interested; and no Judge or Magis¬ 
trate shall hear anapjyeal from any judgment or order passed or made by himself. 

Judge or Magistrate shall not be deemed to be a party, 
or personally interested, within the meaning of this i^cctiori. to or in any case dy 
T(a$oH «f/y ihai he is a Municipal Comml^S!oncTf f^r ofhmvue ctmenfud ihnein 
im a fmblk capacify^ or by r^twn oft/r ihai he has tiewed ihe plaee tn whuh an 
offifKt it edlegtd to hane been comviitted, or any oihef ptaet in whuh any other 

* Ja Upper Burma, aod the Sanrh^) rules uudrf 554 (2) (e) may regU' 

fate Ca) feet for proces>^ and <^) the fees to b«; paid for copUft and iaspettion of 
recordi.*«*Sae the Upper Burmn Crinmnat JoMir«* RcgtiUtion ^V, of 189^)1 Sch., >. XVI 
t Sic, read •• 554-'* 

X Star. a4 & 35 Vict., c. 104^ 

f Or a member of District Board in the Ptinjab.^See s 580! the Punjab nittri''t 
Boards Act {XX. of 1883). 

Or a member ml a Municipal Committee in the Punjab, see %. 18B of the Punjab 
Mttoictpal Art {XX. of 1891} ^ m Burma, see the Burma Munlripal Art (Ml. of 1898); 

Ja tlmCeatraf P/ovmci'^^ m the Central Proviticei} Municipal Art {X Vflt, of 1899) 
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tramaeiion maieriat h ihc wc is aiUgtd io have occurred^ and modi an inquiry 
in sonniciion with the case. 

lUuztraiion^ 

At ms Cotlmetnr, upon consideration of information furnished to himy directs Utm 
prosecution of B for a breach of the Excise La’ws. A is disqualified from trying this 
case as a Magistrate. 

557* No pleader ivho practises in the Court of any Magistrate in a presi^ 
Practising plca<Ur notto dency-town of district shall sit as a Magistrate in 
sit as Magistrate in certain such Ct*urt in any Court within the jurudiciion 

o/such Coun. 

558. The Local Govern meat may deicrmine what, for the purposes of this 
Power to decide Un^uage Code, shall be deemec! iQ be the language of each 
of Courts. Court withm the territories administered by such 

Government other than the High Courts eslaMished by Royal Charter. 

IWso{0...«oo. -General ,, 559. All power, conferred bvihis C<^eon the 

ill Council and L'jvii\ Oovern- Oo\ crnor-OenL-rai »n Council or on the Local Govern* 
ment exerciseabiv fr^.m lime racn:. may be cxcrci^cd from lime to time as occasion 
to lime. rcij inres. 

Officer. cnnternLJ m ^li- 560. public Servant having any duly to per- 

not to punhs^' t>r bid for form in connection ^ilh the sale of any proper^ 
property. under this Code shall not purchase or bid for the 

property. 

Spe.ui i.rvvi.io.,,v.nhrc-s. 561- ‘ 0 Notwithstanding an)thmg in this 
peel Ui offence of tape by a Lode, no Magisiratc except a Chief Presidency Magis- 
husband. irate ur Disirici Magistrate shall— 

(fl) take cognizance ot the cUcncc ol rape^vheTe ibc sexualintercoursc 
was by a man with bi^ wife, or 

(h) commit the man for trial for the offence. 

(•>) Aiid,notwithsiaiuiing anything in tins Code, if a Chief Presidency Magis* 
tratc or District Magistrate deems it necessary to direct an investigatirm by a 
police-officer with respect to Mich an ofience as is referred lo in sub-section (/), 
no police-officer of a rank below that ot police-inspector shall be employed 
ciffier to make, or to take part in, the investigation. 

P'/rfl O/i^nden. 

562- /« any lase tn :rhtch a petyjn is t ‘uruud cf the/i^ theft in a buildings 
„ dishonest misapproprint ion ^ cheatings or any other 

upm%!^otion ot go^d !rr% ^^ffcnct undtT ike Indian Penal Cothp punishable with 
duct instead of senUHnug f^ot more than iico years" imprisonment brfore fliry 
to punishment. t^ourt^anJ fio previous conviction is proved agoinsi 

him^ if it appears io the Court he/ore 7vhom he is so cc^nvicteJ thaf regard being 
had to the youth, character, and antccedcfUs of the offender, to the trivial nature of 
the offentt^ Ofid h any twlmtaiing nuimsian.ys under which the offence um 
committed^ it U expedient that (he offender he f\ leased on probation of g^ contbutx 
the Court may^ instead of sentencing him at once to any punishment^ direct that he 
be released on his entering into a bond, with or without sureties, and dhtring mcA 
perM (not exceeding one year) as the Court may direct, to appear and rttgiue 
mntence when called upon, and in the meantime to keep the peace and he ef gaud 
behaviour: 


Spcti.ll ibiutij. With res¬ 

pect Ui tiPfcnce of tape by a 
husband. 
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Provided where any firU offender u eomktii by aSiagiUraU ef iLe 
third tlass, or a M^isirait of the second class not specially empoUfered ^ the 
Zocal Government in this behalf^ and the Magistrate it of opinion that the powers 
cotfferred by this section should be exercised^ he shall record his opinion to that 
ejfiet^ emd submit the proceedings to a Magistrate of the first class or Sub*dioisuma£ 
Magistrate, forwarding the accused to^ or taking hail for his appearance before^ 
such Magtstratif who shall dispose of the cast in manner provided by section jSo, 

568. (/) Jf the Court which convicted the nffemier, or a Court xvkich could 

ProtMim incw t/offen- dealt With the offender in respect of his original 

det fatting to absent londi^ offence, IS salzsfied that the offender has failed to observe 
ttonsofkis recgniBancn, ^ny of the conditions of his reiognisame. it may issue 
a warraut for his apprehension, 

( 2 ) Ah offender^ when appnhendtd on any such loarrani^ shall be broughi 
forthwith before the Court issuing the warrant, and such Court may cither remand 
him in custody until the case it heard, or culmit him biiil with a sufficitnt surety 
conditioned on his appearing for sentence. Such Court may, after hearing the 
case, pass sentence, 

564. (/) The Court, before ditecUng the release f an offender under section 
C^dihffns ax to abodr .->/ shall be satisfied that the offender or hts surety 

offend^, (if any) has a fixed phut of alrde or regular oecupa^ 

ti^ in the plate for which the Court acts, or rn zvhich the offender is likely to 
live during the period named for the observance of the conditions, 

( 2 ) Xoihing in this sif-tion or tn sections j<5j and shall affect the pro^ 
visions of section ^t oj the Keformaiory tiihools Act, tSg^P 

Previously^e-mviiUd OffePiden, 

565. (/} When any person, having been convicted of any offence pumsh* 
Order nofi/viHr ^ble under Chiipter X/l. or Chapter XV U, of the 
Indian Penal Codc\ with imprisonment for a term of 
three years or upwards, is again convicted cf any 
offence punishable under cither of those chapters ivith imprisonment for a term 
of three years or upwards by a High Court, Court of Session, Presidency Ma~ 
ghtrate. District Magistrate, Suh-divistonal Magistrate, or any Magistrate of 
the first ciass, specially empenvered by the Local . Government in this hthadf, 
such Court or Magistrate may, if it or he thinks fit, at the time ff passing sentence 
of transportation or imprisonment on such person, also order that his residence 
and any changt of rtxiitnct ofUr rtltast be ncltfied, as hertiaa/ler prmidtd,/or 
a term not exceeding five years from the date 0 / the expiration 0 / such stnitme. 

(«) If such conviction is set aside on appeal or o/htnoise, such order shall 
buom void, 

is) She Local Government, with thi prevu^us sanction 0 / the Governor. 
Genvat tn Coutuil, may make rules to carry out the provisions of this section 
relating to the notification of residence by released convUts. 

if) Snp person rfusing or neglecting to comply with any rule so madSr, 
shalf he pnsrishabte as tf he had committed an offence under SKtion #76 f the 
taiiast Penal Code.^ * 


* Act VIIJ, of 1897. 


t Act XLV. o( iMo. 




COtik ok CklMlNAL PtROCSkVRS. I4t 


SCHEDULE 1. 


* 


Ehactmskts rxpealku. 

(AV^ S€c/ton 2 .) 


Year. 

No. 

Short title or subject. 

Extent of repeal. 

t 97 S 

A. 

High Couris" Criminal Procedure ... | The whole. 

... 

A. 

^ The Code of Criminal Pracedure, The whole, 

; 1882. 

i 884 <•> 

///• 

The Crimin'il Procedure Code Amend" 
menl Act, 1884, 

The whide. 

iSU ... 

A'. 

1 

j Amending the Code of Criminal Pro- 
j cedure, 1882, and certain other Acts^ 

Sections / to l<j (Mh tnclM^ivfA 

t8S7 


• Amending the Code ot Criminal Pro- 

* cedure, 

I he whole. 

,, 

AVt', 

The Indian ,^farinc Acf, 

Section 7 V, 

tS8g ... 

/ 

The Metal Tokem Att, 188r, ' 

Section 7 . 

*• 

r. 

Aboiixhing the Ofice -»/ *''^r'-ner >»/ 

Madras, 

4, xuij-section (fJA 

t) •«* 

A7.. 

The Lower Purma Courts Act 188') 

Sc murh the second schedule 

as relates to the Code 
nal procedure, i 382 . 

.1 "*• 1 

1 


The CanionmenU Act, ihSy 

So much O' the schedule eu 
relates to the Code of CfiNtiaei 
procedure, tSSk, 

rSgi 

///. 

AmendtHi: the Indian /Cndcn^e Att, [ 
1872, and the Code 0/ Cfiminal Pro- ■ 
cedure, i882. 

Sec lion g. 

t» » 

/K 

Amending the Cade i\‘ Criminal Pro* 
cedure, thSjf 

The whole. 

«4 


A mending the /ndit?n Pmal Code and 
the Code 0^ Criminal Pretedure, 
rSdJ, 

2 .i*td J, 


AV/. 

The PrptaliHg and uimenditig Aei. 

rSpf. 

S^ much dji rilates to the Cade 
of Crimienl Procedure, 1882% 

Ido# — 

///. 

Amending the Code of CnmiHal Pro- ' 
cedtere, and the Indian Penal j 

Cad*t 

1 

Sections i to 4 fMh inelusioej^ 

1 . 

AT. 

the Cotte of Criminal 
Pfwceduret rddi. { 

.. _ _J 

Ihe ttkale. 


* ^ Also th« RepcAtini; and Amending Act, (Xlt« of iSoO^ 
f wbolo Act him since been reflated by the Lower llurma CourUr Act, (Vl. of 
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CObE OF criminal procedure. 


00 

By what Court 
triable. 

Court of Session, 
Presidency Ma- 
^strate, or Ma¬ 
gistrate of the 
first or second 
class. 

Presidency Ma¬ 
gistrate, or Ma¬ 
gistrate of the 
first or second 
class. 

Court of Session, 
Presidency Ma¬ 
gistrate, or Ma¬ 
gistrate of the 
first or second 
class. 

Ditto. 


Punishment under the 
Indian Penal Code. 

Imprisonment of either 
description for 7 years 
and fine. 

i 

Imprisonment of either 
description for 2 years 
and fine. 

Imprisonment of either 
description for 3 years 
and fine. 

Imprisonment of either 
! description for 10 years 

1 and fine. 


Whether 
compound- 
able or not. 

Not com- 
poundable. 

Ditto 

Ditto 

Ditto 

\n 

Whether 
bailable or 
not. 

Not bailable 

Ditto 

1 

Ditto 

Ditto 


Whether a 
warrant or a 
summons 
shall 

ordinarily is¬ 
sue in the first 
instance. 

Warrant ... 

! 1 

Ditto 

Ditto 

Ditto 

« 

^ '1 

N 

Whether the 
police may 
arrest without 
warrant or 
not 
i 

1 

; May arrest 
, without 

1 warrant. | 

i 

Ditto 

1 

1 

i 

Ditto ... ^ 

Ditto 

i 

OFFENCE. 

House-trespass, having made prepara¬ 
tion for causing hurt, assault, &c. , 

Lurking house-trespass or house¬ 
breaking. 

’ 1 

Lurking house-trespass or house¬ 
breaking in order to the commission ' 
of an offence punishable with im-' 
prisonment. [ 

If the ofFence*is theft ... ... ; 

! 

M 

*KOUOBS 1 

a S 5 a 

w « ^ 


and fine* 


CODE OF 




457 Lurking house-trespass or house* Ditto Ditto ... Ditto Ditto ' Imprisonment of either Ditto, 

breaking by night in order to the description for $ years 

commission of an offence punishable j and fine, 

with imprisonment. 


458 Lurking house-trespass or house- Ditto ... Ditto ... Ditto Ditto ... , Ditto ... ... Court of Session, 

breaking by night, after preparation I Presidency Ma- 

made for causing hurt, | gistrate, or Ma¬ 

gistrate of the 


PEOCEDUkE, 
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. Chapter XVlIl.— Opkhnces relating to DoctiMEirrs and to Trade or Propertt Marks—( cofiAVnMtf). 


ioB code: OF CRimHAL FROCEDffRE. 


CO 

By what Court 
triable. 

1 Court of Session. 

Ditto. 

1 

Ditto. 

I 


Punishment under the 
Indian Penal Code. 

1 

Imprisonment of either 
description for 7 years 
and fine. 

Ditto 

Transportation for life or 
imprisonment of either 
description for 7 years 
j and fine. 

1 

so 

Whether 
compound- 
able or not. 

Not rom- 
poundable. 

« 

Ditto 

Ditto 


Whether 
bailable 
or not. 

: : - 

-at 

« « 

^ 

ts ^ 

Qc; Ci <5 . 


Whether a 
warrant or a 
summons 
shall 

ordinarily is¬ 
sue in the first 
instance. 

Warrant 

Ditto ... 

Ditto 

« 

Whether the 

1 police may 
arrest without 
warrant or 
not. 

Shall not ar¬ 
rest without 
u^rrant. 

Ditto 

Ditto ... 

e« 

OFFENCE. 

Making or counterfeiting a seah plate, 
&c., with intent to commit a forgery 
punishable otherwise than under sec¬ 
tion 467 of the Indian Penal Code, or 
possessing with like intent any such 
seal, plate, &c.. knowing the same to 
be counterfeit. 

Having possession of a document 
knowing it to be forged, with intent 
to use it as genuine; if the document 
is one of the description mentioned 
in section 466 of the Indian Penal 
Code. 

1 

If the document is one of the descrip¬ 
tion mentioned in section 467 of the 
Indian Penal Code. 
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Chaitter XVIIL—Offences relating to Documents and to Trade or Peopertv Marks— {cofuluded)* 

Of Trade and Property Marks —^concluded}* 
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Chapter XXIL —Criminal Iittimidation, Insult, and Anhotance— 


«0 

Bj what Coart 
triable. 

.1 

OF CRIMliiAt PROCEDURE. 

c'AAj Mai'S AnJS ^ 

.2!sa« |a«| ss« ^ 

^s'sS ^S'S. I 

^JsEi! S£sI ip 

d aSfi-s-SSSS ,s 

B & .2 C ^ fi .2 .2 C ^ 'p .2 .2 ^ ^ 

0 0- boTica B MUflva «jS oQbcvi o 

U Q Of CL < 


Panishment under the 
Indian Penal Code. 

Imprisonment of either 
description for 7 years, 
or fine, or both. 

Imprisonment of either 
description for 2 years 
in addition to the punish¬ 
ment under above sec¬ 
tion. 

Imprisonment of either 
description for 1 year, 
or fine, or both. 

Simple imprisonment for 

1 year, or fine, or both. 

Simple imprisonment for 
24 hours, or fine o£ id 
rupees, or both. 

to 

tl’O o’ 

«§.s 

u <■ 

1 Not com* 
poundable, 

Ditto 

Ditto 

Ditto .„ 

Ditto ... 

1 

lO 

Whether 
bailable or 
not. 

1 

Bailable ... 

Ditto 

Ditto 

Ditto 

Ditto 

I 

1 

1 

1 

Whether a 
warrant or a 
summons 
shall 

ordinarily is¬ 
sue in the first 
instance. 

Warrant... 

Ditto 

Ditto 

1 Ditto 

Ditto 


Whether the 
police may 
arrest without 
warrant or 
not. 

Shall not ar* 
rest without 
warrant. 

Ditto 

Ditto 

Ditto 

Ditto ••• 

1 

n 

OFFENCE. 

If threat be to cause death or grievous 
hurt, &c. 

Criminal intimidation by anonymous 
communication or having taken pre¬ 
caution to conceal whence the threat 
comes. 

Act caused by inducing a person to 
believe that he will be rendered an 
object of Divine displeasure. 

Uttering any word or making any ges¬ 
ture intended to insult the mi^esty 
of a woman, &c. 

Appearing in a public place, &c., in a i 
sftate of intoxication, and causing { 
annoyance to any person. { 
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'Moixoas; 
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Chapter XXllI.—A ttempts to couuit Offemces. 
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214} CODE OF CRIMINAL PROCEDURE 

SCHEDULE HI, 

{JSee stciion j5.) 

Ordinart Powers of Provincial Magistrates. 

J,~Ordinary Powers of a Magisirait of the Third Closs^ 

(1) Power to arrest, or direct the arrest, and to commit to custody, a person commit¬ 

ting an offence in his presence, section 64. 

(2) Power to arrest, or direct the arrest in his presence of, an offender, section 65. 

(3) Power to endorse a warrant, or to order the removal of an accused person arrested 

under a warrant, sections 83, 84 j and 86. 

(4) Power to issue proclamations in cases judicially before him, section 87. 

(5) Power to attach and sell property in cases, judicially before him, section 88. 

(6) Power to restore attached property, section 89. 

(7) Power to require search to be made for letters and telegramSi section pj. 

(8) Power to issue search-warrant, section 96. 

(g) Power to endorse a search-warrant and order delivery of thing found, section 99. 

(10) Power to command unlawful assembly to disperse, section iay, 

(11) Power to use civil force to disperse unlawful assembly, section 

(12) Powtrto require military force to he used to disperse unlawful assembly, section 130, 

(13) Power to record statements or confessions during a police-investigation, section 

164. 

(14) Power to authorize detention of a person during a police-investigation, section 167. 

(15) Power to detain an offender found in Court, section 351. 

(16) Power to take cognisance of offence, although committed by European British sub* 

jeciy and to issue process returnable before a Magistrate having jurisdiction, sec¬ 
tion 445 * 

(17) Power to apply to District Magistrate to issue commission for examination of wit* 

ness, section 506 (2), 

(18) Power to recover forfeited boni for appearance before Magistrate's Court, section 

5^4. 

(19) Power to make order as to disposal of property, section j//, 

(20) Power to sell perishable property of a suspected character, section 525. 

//.—Ordinary Powers of a Magisiraie of the Secofid Class 

(1) The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offence in cases in which the Magistrate 

has jurisdiction to try or commit for trial, section 155. 

(3) flower to postpone issue of process, section 302, 

(4) Power to order destruction of libellous and other matter, section S2i, 

III—Ordinary Powers of a Magistrate of the First Class. 

(1) The ordinary powers of a Magistrate of the second class 

(2) Power to issue search-warrant otherwise than in coarse of an inquiry, section 98. 

(3) Power to issue search-warrant for discovery of persons wrongfully confined, sec¬ 

tion 100. 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109, 



CODE OF CRIMINAL PROCEDURE, aty 

SCHEDULE lll,—{cm/vaud). 

Ordimakv Powxrs or PmviNCiAt Mmsistrates— (am/J.). 
ni .— Ordinary Powers of a Magtsfraft of the First CVtcfr—<conclad«d). 

( 6 ) PowET to disekargo sureties, section 126. 

(7) Power to make orders, &c., in possession cases, sections 145, 146, aed 147. 

(8) Power to commit for trial, section 206. 

(9) Power to stop proceedings when no complainant, section 249. 

(10) Power to make orders of maintenance, sections 488 and 489. 

(11) Power to take evidence on commission, section $03, 

(12) Power to recover penalty on forfeited bond, section $14, 

(13) Power to make order as to first offenders, section jd2, 

IV,~Ordinary Powers of a Snlhdivmonal Magisiraie, 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(3) Power to require security for good behaviour, section 110. 

(4) Power to make orders as to local nuisances, section 133. 

(5) Power to make orders prohibiting repetitions of nuisances, section 143. 

(6) Power to make orders under section 144. 

(7) Power to depute Subordinate Magistrate to make local inquiry, section S4S, 

(8) Power to order police-investigation into cognizable case, section / 5 d. 

(9) Power to receive report of police-officer and pass order, section i 73 - 

(10) Power to hold inquests, section 174. 

(11) Power to issue process for person within local jurisdiction who has committed an 

offence outside the local jurisdiction, section 186. 

(12) Power to entertain complaints, section sgo. 

(13) Power to receive police-reports, section igo, 

(14) Power to entertain cases without complaint, section /90. 

(13) Power to transfer cases to a Subordinate Magistrate, section 192. 

(16) Power to pass sentence on proceedings recorded by a Subordinate Magistrate, sec« 

tion 349. 

(17) Power to forward record of inferior Court to District Magisiraie, section 435 (a)^ 

(18) Power to sell property alleged or suspected to have been stolen, ike., section $24. 

(19) Power to withdraw oases other than appeals, and to try or refer them for trill, sec* 

tion 528. 

(ao) Power to order released convicts to notify residence, section $63, 

V.—Ordinary Powtn 0 / a District Magistrate^ 

(1) The ordinary powers of a Sub-divisional Magistrate. 

(2) Power to require delivery of letters, telegrams, &c^, section gS* 

(3) Power to issue search-warrants for documents in custody of postal or telegraph 

authorities, section 96. 

(4) Power to require security for good behaviour in ease of sedition, secilow /oA 

* Under the Punjab Frontier CrimeR Resulation (IV. of 1887}, the Additional District Magistrate 
shall iMve the powers BpecIHe4 in Part V.-*See s. % of the Regulation. . ---- 

Cf* Pm Cm 



cons OF cs/msM Fscssmss. 

SCH£I>U|.£ W.-<.cHiafldfFi. 

OsOIKABT FoWEKS of PROTtMCIAL MtststMTts^imiebU. 

y,—Ordinary Powtrs a/ a Disiriet Magisirale —(concladed). 

(5) Power to dUchvge persons bound to keep the peace or to be of good behlTiour 
section 124. 

{6) Power to csiicel bond for keeping the peace, section 125. 

(7) Power to try sommarily, section 260. 

(8) Power to quash convictions in certain cases, section 3^. 

(9) Power to hear appeals from orders requiring security for good behaviour, sec¬ 

tion 406. 

(10) Power to hear or refer appeals from convictions by Magistrates of the seooftd and 

third classes, section 407. 

(11) Power to call for records, section 435. 

(la) P<m§r io order commitment, section 436, 

(13) Power to order inquiry into c&m$daint dismissed or cose of accused diechargedf 

section 437, 

(14) Power to report case to High Court, section 43S. 

<15) Power io try European British subjects, section 443, 

(16) Power to sentence European British subject to more than three months' sni^rtroft- 

tneni or one thousand rupees fine, or both, section 446. 

(17) Power to appoint person io he public prosecutor in particular case, section 4pa fej, 

(18) Power to issue commission for examination of witness, sections 503, S06^ 

C19) Power to hear appeals from or revise orders passed under section 514, section 515. 
(20) Power to compel restoration of abducted female, section 552. 


SCHEDULE IV. 
iSce seciiom 37 and 38.) 

Additional Powers with which Provincial Magistrates may be invested. 


POWERS WITH WHICH"! 

A MAGISTRATE OF I Bv thb Local 
THE FIRST CLASS f Government/ 
MAY BE INVESTED. J 


(1) 

(2) 
<3) 
(4) 

is) 

( 6 ) 

(7) 


( 8 ) 

(9) 

<to) 


Power to require securityfor good 
behaviour in case of sedition, 
section to8 ; 

Power to require security for 
good behaviour, section 110 : 

Power to make orders as to local 
nuisances, section 233: 

Power to make orders prohibit¬ 
ing repetitions of nuisances, 
section 143 : 

Power to make orders under 
section 144: 

Power to hold inquests, section 
174: 

Power to issue process for per¬ 
son within local jurisdiction 
who has committed an offence 
outside the local jurisdiction, 
section 186 : 

Power to take cognisance of of¬ 
fences upon complaint, sec¬ 
tion tg&i 

Power to take cognizance of 
offences upon pmice-reports, 
section /po ; 

Power to take cognisance of 
offences without complaint, 
section 7po; 







CODE OF CRlMTEAL PEOCEDV&S. 
SCHEDULE Vf.—icQHivttuf). 

Additional Powbrs with which Psovincial Magistkatis May sb 

INVESTED— (cotUinued). 


By the Local 
Government- 
•^oncld. 


POWERS WITH WHICH 
A MAGISTRATE OK 
the FIRST CLASS 
may be INVESTED- 

concld. 


By thb Dis¬ 
trict Magis¬ 
trate. i 


(11) Poorer to try sutnmarilyi section 

S60; 

(12) Power to hear appeals from con¬ 

victions by Maj^atrates of 
the second and third claafta 
section 407: 

(13) Power to sell property allegod 

or suspected to have been 
stolen, &c., section 524: 

(14) Power io order released convicts 

to notify residencei section 
5^5- 

(15) Power io try cases under section 

t24A of the Indian Penal 
•Code» 


(1) Power to make orders prohibiting 

repetitions of nuisances, sec¬ 
tion 143: 

(2) Power to make orders under sec¬ 

tion 144: 

(3) Power to hold inquests, section 

174: 

(4) Powertotake cognizance of offen¬ 

ces upon complaint, section 
igo: 

(5) Power to take cognizance of offen¬ 

ces upon poUc&>reporta, sec¬ 
tion I go: 

(,6) Power to transfer cases^ section 

I 192 = 


POWERS WITH WHICH1 
A MAGISTRATE OF I 

the second class I 
may BE INVESTED. J 


f (1) Power to pass sentences of whip¬ 
ping, section 32 : 

(2) Power to make orders prohibiting 

repetitions of nuisances, sec¬ 
tion 243 ; 

(3) Power to make orders under sec¬ 

tion 244 : 

(4) Power to hold inquests, eectioa 

174: 

By the Local (5) Power to take cognizance of ef- 
Govbrn-J fences upon connplaint, sec- 

MRNT. tion igo ; 

(6) Power to take cognizance of of¬ 

fences upon police-reports, 
section tgo: 

(7) Power to take cogntance of of- 

ences without complaint, sec¬ 
tion 190: 

(8) Power to commit for trial, sec¬ 

tion 206: 

(9) Power to make order as io first 

I offenders, seetion $^2; 






COOJS OF CRIMi^AL PitOC£Dl}FS. 
SCHEDULE Vf.~A!mut#dtd). 

APOmOXAL PoWSRS WITH WHICH Pkovixcial Magibtratrs hat be 
lXVXSTED-~(f0»c/«i«i). 


POWERS WITH WHICHI 
A MAGISTRATE OF 
THE SECOND CLASS 
MAY BE INVESTED. 
—ffHcUl, J 


r 

Bv TUB Dis¬ 
trict Magis¬ 
trate. 

i 


POWERS WITH WHICH 
A MAGISTRATE OF 
THE THIRD CLASS 
MAY BE INVESTED. 


POWERS WITH WHICH 
A SUB • DIVISIONAL 
MAGISTRATE MAY BE 
INVESTED, 


! 


f: 


Bv THB Local I 

G o V B R M -■{ 

MSNT. I 


1 

L 

fi 


Bv THB Dis¬ 
trict Magis¬ 
trate. 


I 

By thE'Local I 
G O V B R N j 
MBNT- ( I 


(J) Power to make orders problfaiting 
repetKions of nuisanoesj wc* 
tion >43 • 

(2) Power to make orders under sec¬ 

tion 144: 

<3) Power to hold inquests, section 

174 •• , _ 

(4) Power to take cognixanos ol onen« 

ces upon complaint, section 
100 : 

(5) Power to take cognizance of of- 

ences upon poUce-reports, 
section igo: 

(1) Power to make orders prohibit¬ 
ing repetitions of nuisances 
section 143: 

(a) Power to make orders under sec¬ 
tion 144 : 

(3) Power to hold inquests, section 

174: 

(4) Power to take cognisance of of¬ 

fences upon complaint, section 
iQO: 

(5) Power to take cognizance of of¬ 

fences upon police-reports, sec¬ 
tion I go : 

(6) Power to commit for trial, section 

206. 

(1) Power to make orders prohibi¬ 
ting repetitions of oulsancesi 
section 143: 

(s) Power to make orders under sec¬ 
tion 144: 

(3) Power to hold inquests, section 

174: 

(4) Power to take cognizance of of- 

ences upon complaint, section 

I go: 

(5) Power to take cogoisanoe of of¬ 

fences upon police-reports, sec¬ 
tion jgo; 

Power to call .for records, section 
435 - 



C0/7£ or CRIMiNAt PROCEDt^RM. *H 

SCHEDULE V. 

{See sethon ss4-) 

FORMS. 

I.-^SUMMONS TO AN ACCUSED PERSON. 

[See seclien 68 .) 


To of 

Whereas your attendance is necessary to answer to a chargfe of {siaie shortly ike 
ofenee charged), yon are hereby required to appear in person {or by pleader, as the case 
may be) before the {Magistrate) or , on the day of , 

Herein fail not. 

Dated this day of , i8 * 


tt.«-WAREANT OF AeREST. 

{See section 75.)! 

To {name and designation of the person or persons who \is or are to execute the 
warrant). 

Whereas of stands charged with the offence of (state the 

offeH€e)e you are hereby directed to arrest the said , and to produce him before 

me. Herein fail not. 

Dated this day of , 18 . 

(Sea/.) (Signteture,) 

{See section 76.) 

This warrant may be endorsed as follows 

If the said shall give bail bienseU in the sum of , with one 

surety in the sum of (or two suretieSi each in the sum of ), to attend 

before me on the day of , and to continue so to attend until otimwise di¬ 

rected by me, he may be released. 

Dated this day of , 18 . 

(Signature^) 


IIL*—Bond and Bail-bond after Arrest under a Warrant. 


{See section 86^) 


1 (»aiMe), of , being brought before the District Magistrate of (er 

as the case may be) under a warrant issued to compel my appearance to answer to the 
charge of , do hereby bind myself to attend In the Court of on 

the day of next, to answer to the said charge, and to oontinue so to 

attend until otherwise directed by the Court; and, in case of my making default 
herein, 1 bind myself to forfeit, to Her Majesty the Queen-Empiess of India, the sum ^ 
rupees # 


Dated this day of 


18 . 


(5jigfi4ficre,) 



CODS OS CRlMUfJO, P&OCED&^S. 

SCHEDULE 

VOBMS^^conimued)* 

I do hereby declare myself surety for the abovenamed of i that he 

ahiUl attend before in the Court of on the day of titwi, to 

answer to the charge on which he has been arrested, and shall continue so to attend 
until otherwise directed by the Court; and, in case of his making default therein, I bind 
myself to forfeit, to Her Majesty the Queen-Empress of India, the sum of rupees 

Dated this day of , i8 . 

{Sigiuiuu.) 


IV.—Proclamation requiring the Appearance of a Person accused. 

(See section ^ 7 .) 

Whbrxas complaint has been made before me that (naws, descripiiottf and ad¬ 
dress) has committed {or is suspected to have committed) the offence of , punish¬ 

able under section of the Indian Penal Code, and it has been returned to a warrant of 
arrest thereupon issued that the said {name) cannot be found; and whereas It has been 
shown to my satisfaction that the said {name) has absconded {or is concealing himself to 
avoid the service of the said warrant): 

Proclamation is hereby made that the said , of ,18 required to appear 

at {piace) before this Court {or before me) to answer the said complaint within days 
front this date. 

Dated tbb day of , 18 . 

(Sro/.) {Signaiure.y 


V.—Proclamation requiring the Attendance of a Witness. 

(See rniion Sy,) 

Whereas complaint has been made before me that (nuwr, descriptions and address) 
has committed {or is suspected to have committed) the offence of {mention the offence 
concisely), and a warrant has been issued to compel the attendance of {name, deserip- 
Hon, and address of ike witness) before this Court to be examined touching the matter 
of the said complaint; and whereas it has been returned to the said warrant that the 
said {nameof Toitness) cannot be served, and it has been shown to my satisfaction that 
he has absconded {or is concealing himself to avoid the service of the said warrant) 

Proclamation is hereby made that the said [name) is required to appear at (place) 
before the Court of on the day of next, at o’clock, to be examined 

touching , the offence complained of. 

Dated this day of 18 . 

{Seal,) {Siynaiure,) 


VI.—Order of Attachment to compel the Attendance of a Witness. 

(See section Sd,) 

To the Police-officer in charge of the Police-station at 

Whereas a warrant has been duly issued to compel the attendance of {name, des¬ 
cription, and address) to testify concerning a complaint pending before this Court, and 
it has been returned to the said warrant that it cannot be served; and whereas it has been 



C02>S OF Cnim^AL PROCEDtr]iEi 
SCHEIWLE V.-{cMHMed), 

FORMS— (.con/intud). 

likBimm to mjr sotiifaction that he hae absconded [or is concealing himseK to av^ Uio Mr> 
wiw of the si^d wvmic); and thereupon a Proclamation was dulf isaited and pnhifthad 
r^uiring the said to appear and give evidence at the time and place meniioaed 

thmin, and he has failed to appear: 

This is to authorize and require you to attach by seizure the moveable property 
belonging to the said , to the value of rupees , which you may find 

within the District of , and to hold the said property under attachment pend¬ 

ing the further order of this Court, and to return this warrant with an endorsement certi¬ 
fying the manner of its execution. 

Dated this day of , i8 » 

(5tfa/*) {SiffHafure.) 


Order of Attachment to compeIt the Appearance of a Person accused. 

(iS>r section 88^) 

To {name and designation of the person or persons who is or are to execute the 
warrant), 

Wherbas complaint has been made before me that {name, description, and address^ 
has committed {or is suspected to have committed) the offence of , punishable under 
section of the Indian Penal Code, and it has been returned to a warrant of arrest 
thereupon issued that the said {name) cannot be found; and whereas it has been shown 
to my satisfaction that the said (name) has absconded (or is concealing himself to avoid 
the service of the said warrant), and thereupon a proclamation was duly issued and 
published requiring the said to appear to answer the said charge within 

days; and whereas the said is possessed of the following property other than 

land paying revenue to Government in the village {or town) of , in the District 

of - , via., , and an order has been made for the attachment thereof: 

You are hereby required to attach the said property by seizure, and to hold the same 
under attachment pending the further order of this Court, and to return this warrant 
with an endorsement certifying the manner of \U execution. 

Dated this day of , i8 • 

{Seat,) {Signature,) 


Order authorizing an Attachment by the Deputy Commissioner as 

Collector. 

(See section 88). 

To the Deputy Commissioner of the District of 

Whbrras complaint has been made before me that {name, description, and address) 
has committed {or is suspected to have committed) the offence of , punishable 

under section of the Indian Penal Code, and it has been returned to a warrant 

of arrest thereupon issued that the said {name) cannot be found; and whereasU has 
been shown to my satisfaction that the said {name) has absconded {or is concealing 
himself to avoid the service of the said warrant), and thereupon a Proclacnatioo was duly 
issued and published, requiring the said to appear to answer the said 

charge within days, but he has not appeared ; and whereas the said 

is possessed ol certain land paying revenue to Governir-ent in the tiilage (or town) 
of in the District of ; 
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YORMS-^amHnuid). 

Yom Ke hfiMby authorised and requested to cause the said land lo be attacha^ 
and t»bo held under attachment pending the fortbei order of this Coart, and to certify 
without delay what you may have done in pursuance of this order. 


Dated this 

day of 

. i8 . 





{Signature,) 


VII. —Warrant in tub first instance to bring up a Witness. 

{See uciion po.) 

To [yiame and designation of the Police-officer or other person or persons vshois or 
are to execute the warrant), 

Whirbas complaint has been made before me that , of , 

has (or is suspected to have) committed the offence of (mention the offence concisely)^ and 
it appears likely that [name and description of witness) can give evidence concerning the 
said complaint; and whereas 1 have good and sufficient reason to believe that he will 
not attend as a witness on the hearing of the said complaint unless compelled to do so : 

This is to authorise and require you to arrest the said (neme), and on the 
dmrof to bring him before this Court, to be examined touching the offence 

complained of. 

Given under my hand and the seal of the Court, this day of , i8 . 

(Srai.) (Signature.) 


VIII. —^Warrant to search after Information of a particular Offence. 
(See section p 5 .) 

To {name and designation of the Police-officer or other person or persons who is or 
art to execute the warrant), 

Whsrbas information has been laid {or complaint has been made) before me of 
the commission (or suspected commissiou) cd the offence of {mention the offence concisely), 
and it has been made to appear to me that the production of (specify ike thing clearly) 
is essential to the inquiry now being made (or about to be made) into the said offence 
{or suspected offence) : 

This is to authorize and require you to search for the said {the thing specified) in the 
{fleserihe the house or place, or part thereof, to which the search is to he confined), and, 
if found, to produce the same forthwith before this Court, returning this warrant, with an 
endorsement certifying what you have done under it. immediately upon its execution. 

Given under my hand and the seal of the Court, this day of , i8 . 

(Signature,) 


UL —Warrant to search suspected Place op Deposit. 

(Set section gS,) 

To (Utfurs and designaition of a Police-officer ahove the rank of a Constahle), 

Whbrras information has been laid before me, and on due inquiry thereupon had 
have been led to believe that the {descrihe the house or other place) is used as a place for 



CODE OF CAIMIITAL FMOCEDUME ttf 

SCHEDULE 

FORMS— {continued), 

tht depMit {or sale) of stolen property (or, if for tiihor of otherpur^tt t»prei^ in 
the section, state the purpose in the •soords of the section) ; 

TMs is to authorize stnd require you to enter the .said bouse {or other place) Witb 
such assistance as shall be required, and to use, if necessary, reasonable force for that 
purpose, and to search erery part of the said house (or other place, or if the seafck is ia 
he confined to apart, specify the part clearly)^ and to seize and take possaMioo of any 
property {or documents, or stamps, or seals, or coins, os the case bey^PM ftAhn 
the case requires it), and also of any instruments and materials which you may raOUMb^ 
believe to be kept for the manufacture of forged documents, er counterfeit Btampa, or laM 
eealSt or counterfeit coin {as the ease may and forthwith to bring before this Court 
such of the said things aa may be taken possession of, returning this warrant, with Oft 
endorsement certifying what you have done under it, immediately upon its execation. 

Giyen under my hand and the seal of the Court, this day of , i8 . 

{Seal,) {Signaiure,) 


X.—Bond to keep the Peace. 

{See secLon iO^,) 

Whereas I (name), inhabitant of {plare), have been called upon to enter into a 
bond to keep the peace for the term of , 1 hereby bind myself not to commit m 

breach of the peace, or do any act that may probably occasion a breach of the peace, 
during^ the said term; and, in case of my making default therein, I hereby bind myself 
to forfeit, to Her Majesty the Queen-Em press of India, the sum of rupees * 

Dated this day of , l8 . 

{Signature*) 


XI.—Bond tor (Iood Behaviour. 

{See seclwns roS, lop, and //o.) 

Whereas 1 inhabitant of (place)^ have been called upon to enter into 

a bond to be of good behaviour to Her Majesty the Queen-Empress or India, and to all 
her subjects, for the term of (state the period), I hereby bind myself to be of good behaviour 
to Her Majesty, and to all her subjects, during the said term ; and, in case of my making 
default therein, 1 bind myself to forfeit to Her Majesty the sum of rupees 

Dated this day of , x8 . 

(Signature,) 


{Wherea bond withsureties is to be executed, add)’^\Wc do hereby declare ourselves 
sureties for the abovenamed that he will be of good behaviour to Her Majesty 

the Queen-Empress of India, and to all her subjects, during the said term ; and. In case of 
bis making default therein, we bind ourselves, jointly and severally, to forfeit to Mer 
Majesty the sum of rupees . 


Peiedthis dajrof 


i8 , 


{Signahtee^ 

Cr. P, C (fM).—3Y, 



rtSt CaME QF CttliiVAEvtkOCEDVM, 

SCH£1>UL£ V,— (coni^td). 

FORMS— [c0nlinu^'). 

c^nldvi by dfdioii istaU hritfiy in vAai mannfr tke injurwu^ €jf$ct9 art caustdin and 
•bduld be wp{>fesaed or retnoved to a different place; 

#r 

WHWaAB it has been made to appear to me that you are the owner (jfw are itt ptoaaes* 
siaa cMv or bave the control over) a certain tank {or well, or excavation) adjacent to the 
pqbtlc wny idneribo the thoroughfare) and that the safety of the public ia endangered 
by raaaoa of the aaid tank {or well, or excavation) being without a fence (or inaecarely 
fenced); 

or 

Whbrkas^ dtc., &c. (as iho case may be) ; 

1 do hereby direct and require you within (state the titne allowed) to (state what 
i$ required to be done to abate tke nuisance) or to appear at in the Coart of 

on the day of next, and to show cause why this order should not be 

enforced; 

or 

I do hereby direct and require yon within (state tke time allowed) to cease carrying 
on the said trade or occupation at the said place, and not ajgain to carry on the same, or 
to remove the said trade from the place where it is now cart^ on, or to appear, &c; 

ur 

1 do hereby direct and require you witiiin (state the time allowed) to put up a suffi¬ 
cient fence (state the kind of fence and the part to be fenced) ; or to appear, &C-; 

or 

i do hereby direct and require you. &c., &c. the case may be). 

Given under my hand and the seal of the Court, this day of , ib . 

(Sm/.) (Signature.) 


XVIL—Magistrate's Orukr constituting a Jury, 

{See section 

Whersas, on the day of , i8 , an order was issued to (name), requiring 
him (state the effect of tke order)j and whereas the said (name) has applied to me, by a 
petition bearing date the day of , for an order appointing a jury to try 

whether the said recited order is reasonable and proper: 1 do hereby appoint (the 
names, &c,, of the Jive or more jurors) to be the jury to try and decide the said question, 
and do require the said jury to report their decision within days from the date of 

this order at tny office at 

Given under my hand and the seal of the Court, this day of , ]8 . 

(Sw/-) (Signature.) 


XVIIL—-Magistrate's Notice and Pkremptouv Order after the 
Finding by a Jury. 

{See section /^o.) 

To (name, description, and address). 

I HEREBY give you notice that the jury duly appointed on the petition pmeoted by 
ytya on day of have found that the order issued on the day of t 

^biydrtRg you (rfa^v subsiantialfy ike requisitien in the order), is reasonable aad’^^ptf • 
Snob order has been made abaolute, and I hereby direct and require you to obey the raid 
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order within {stai4 the fiftu aUowed), on peri! of the penalty provided by the hldiaai 
Penal Code for disobedience thereto. 

Given under my hand and the seal of the Court, this day of » sd » 

(5#a/.) (Si^aiurR,), 


XLX. —Injunction to provuje against Imminent Danger pending 
Inquiry by Jury. 

(fcSVtf seclion 142,) 

To {name, dtscripCion, and address). 

Wherkas the inquiry by a jury appointed to try whether my order issued orr 
the day of , 18 , is reasonable and proper, ib still pending*, and it has 

been made to appear to me that the nuisance mentioned in the said order is attended 
with so imminent serious danger to the public, as to render necessary immediate meas¬ 
ures to prevent such danger, I do hereby, under the provisions of section 142 of the 
Code of Criminal Procedure, dirtet and enjoin you forthwith to {state ^ainly whai 
is required io be done as a temporary safeguard)^ pending the result of the local inquiry 
by the jury* 

Given under my hand and the beal of the Court, this day of , 18 . 

(Seal.) {Sig'nature.) 


XX. — Magistium’e’ss Order prohibiting ihe Rehetuton, &c., of a Nuisance* 

(See section /-/J.) 

To {name, description, and address). 

Whereas it has been made to appear to me that, &c. {state ihe proper recital, guid-^ 
ed by Form No. XVI. or Form No. XXI., as the case may be) . 

I do hereby strictly order and enjoin you not to repeat the said nuisance by again 
placing, or causing or permitting to be placed. &r. {as ike ca^e may be). 

Given under my hand and the seal of the Court, this day of , 18 * 

{Seal.) {Signature.) 


XXI.—Magistrate's Order to prevent OBsrKuc'TioN, Riot, &c. 

{Sec section f44») 

To {name, description, and address). 

Whereas it has been made to appear to me that you areMn possession {or faavotho 
tnanagement) of {describe clearly the property), and that in digging a drain on the cakT 
land, you are about to throw or place a portion of the earth and stones dug up upon tbo 
adjoining public road, so as to occasion risk of obstruction to persons using the coed; 

or 

WasEBAS it has been made to appear to me that jwu and a number ol ather per* 
sons fmenfiso the claes of persons) ere about to meet and proceed in a feliftous ptooea^ 
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«wa pubUc street, &c, (<u the case may be)^ aad that auch i>iocessioft is lili^/ 

to lead to a riot or an affray; 

ar 

WfiaBBAS, &c., &c. (a* ike eaae may he) i 

J do herel^ order you not to place, or permit to be placed, any of the earth or stones 
dug from land oo any part of the said road; 

or 

I do hereby prohibit the procession passing along the said street, and strictly warn 
and enjoin you not to take any part in such procession (or as the case eeciM may 
reguire)^ 

Given under my hand and the seal of the Court, this day of , |8 • 

(Sfoi.) (^^ignnficre.) 


XXII. —Magistrate’s Order i)Ecr*AKiN<j Party entiti-eo to retain Posses¬ 
sion OF Land, &c., in Dispute. 

(See seciten 14s*') 

It appearing to me, on the grounds duly recorded, that a dispute, likely to induce 
a breach of the peace, existed between (describe the parties by 7 iame and residence or 
residence only if the dispute he between bodies of vH/affers) concerning certain {siaie 
concisely the subject of dispute)^ situate within the local limits of my jurisdiction, all 
the said parties were called upon to give in a written statement of their respective 
claims as to the fact of actual possession of the said {the subject of dispute), and being 
satisfied by due inquiry had thereupon, without reference to the merits of the claim of 
either of the raid parties to the legal right of possession, that the claim of actual poa- 
sesaion by the said (name, or names, or description) is true ; 

I do decide and declare that he is {or they are) in possession of the said {the subject 
of dispute) and entitled to retain such possession until ousted by due course ^ law, and 
do strictly forbid any disturbance of his {or their) possession in the meantime. 

Given under my hand and the seal of the Court, this day of , 18 , 

{Seal.) {Signature), 


XXIII.— Warrant of Attachment in the Case of a Dispute as to the 

Possession of Land, &c. 

(Set seeimi 146^ 

To the Police-officer in charge of the Police-station at 
[ar To the Collector of -] 

Whereas it has been made to appear to me that a dispute likely to induce a breach 
of the peace existed between {describe the parties concerned by name and residence, or 
residence only if the dispute be between bodies of •oillagers) concerning certain {state 
concisely fAa subject of dispute)f situate within the limits of my jurisdictiem, and the said 
parlies were thereupon duly called upon to state in writing their respective claims as to 
the fact of actual possession of the said {the subject of dispute), and whereas, upon due 
inquiry into the said claims, I have decided that neither of the said parties was in pos- 
scssiM of the said {the subject of dispute) [or I am unable to satisfy myself as ta which 
of the said partfes was in posseasion as aforesaid} ; 

This is to authorize and require you to attach the said (the subject of dispute) by 
tdriog and keeping poSMSsion thereof, and to hold the same under aCtaefaBwat until the 
dwVB Of ofdcr of a competent Court determining the rights of the parties, or the claim to 
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IKmesBionf shall have been obtained, and to return this warrant with an endorsoMet 
certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of i i8 * 

iSfMl,) {Signatmte.} 


XXIV. —Magistrate's Order prohibiting the doing of Anything ok l«urD 

OR Water. 

{See section 7 ^ 7 .) 

A DiSPUTR having arisen concerning the right of use of {sMe concisely the mbjeet cf 
dispute) situate within the limits of my jurisdiction, the possession of which land (or 
water} is claimed exclusively by {describe the person or persons) t and it appearing to me, 
on due inquiry into the same, that the said land {or water) has been open to the enjoy¬ 
ment of such use by tlie public (or, i/ by an individual or a class of persons, describe him 
or them), and (if the use can be enjoyed throughout the year) that the said use has been 
enjoyed within three months of the institution of the said inquiry {or i/ the use is eisjey* 
able only at particular seasons, say " during the last of the seasons at which the same is 
capable of being enjoyed '*}' 

1 do order that the said {the claimant or claimants of possesslorf), or any one in 
their interest, shall not take {or retain) possession of the said land (or water) to the exclu¬ 
sion of the enjoyment of the right of uss aforesaid, until he {or they) shall obtain the 
decree or order of a competent Court adjudging him {or them) to be entitled to exclusive 
possession. 

Given under my hand and the seal of the Court, this day of , 18 . 

(5va/.) (Signafurv.) 


KKV , —Bond and B-\it.-BOND on a Preliminary Inquirv before a 

Police-officer, 

{See sec Hon i 6 g.) 

1 {name), of , being charged with the offence of , and after inquiry 

required to appear before the Magistrate of , 

or 

and after inquiry called upon to enter into my own recognizance to appeal when requir¬ 
ed, do hereby bind myself to appear at , in the Court of , on the 

day of next lor on such day as 1 may hereafter be required to attend) to answer 

further to the said charge, and, in case of my making default herein, I bind myself to 
forfeit, to Her Majesty the Queen-Empress of India, the sum of rupees 

Dated this day of , 18 . 

(SigHature,) 

f 

1 hereby declare myself {cr yfe jointly and severally declare ourselves and each of ua) 
surety {or sureties) for the abovesaid that he shall attend at , to the 

Court of , on the day of next {or on such day as he may hereafter he 

required to attend), further to answer to the charge pending against him, and, in dake of 
hte making default therein, 1 hereby bind myself {or we hereby bind ourselves) to forfeit, 
to Her Majesty the Queen-Empress of India, the sum of rupees 

Dated this day of , 18 . 


iSigmatiefr.) 
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XXVL —^Bono to prosecute or give Evidence. 
section /70.) 

1 {name), of {place), do hereby bind myself to attend at , in the Court 

of , at o’clock, on the day of next, and then and there to pro¬ 

secute {er to prosecute and give evidence) (or to give evidence) in the matter of a charge 
of against one A, and, in case of making default herein, 1 bind myself to for¬ 
feit, to Her Majesty the Queen-Empress of India, the suih of rupees • 

Dated this day of , 18 , 

{Signature^) 


XXVII. —Notice of Commitment by Magistrate to Government Pleader. 

(.SV^ section 218.) 

The Magistrate of hereby gives notice that he has committed one 

for trial at the next Sessions; and the Magistrate hereby instructs the Government 
Pleader to conduct the prosecution of the said case. 

The charge against the accused is that, etc. the offence as in the charge). 

Dated this day of r . 

{Signature,) 


XXVllI.—C harges, 


(See sectiofis 221 „ 222, 22^.} 

—Charges with one Heap. 

(o) I {name and office of Magistrate^ etcj] hereby charge you [name of accused per^ 
son'] as follows — 

(^) That you, on or about the day of , at , waged war against 

On Penal Cn.lr, .ec.ion i„ “]5 Queen-Empress of India and thereby 

^ committed an onence punishable under section iai of the 

Indian Penal Code, and within the cognizance of the Court of Session {when the charge 
is framed by a Presidency Magistrate, for Court of Session substitute High Court]. 

(c) And I hereby direct that you be tried by the said Court on the said charge. 

{Signature and seal of the Magistrate ] 

[To he substituted for (J)] ;— 

(a) That you, on or about the day of , at , with the intention of 

inducing the Hon’ble A, B., Member of the Council of the 
On section 1x4. Governor-Genera) of India, to refrain from exercising a 

lawful power as such Memter, assaulted such Member, and thereby committed an offence 
punfsiiable under section 104 of the Indian Penal Code, and within the cognizanceof the 
Coutt of Session [or High Court]. 

(3) That you, being a public servant in the Department, directly accepted 

n Si [sfe/e the uante\ for another party {state iha name] 

n McttMi I . ^ gratification, other than legal remuneration, as a motive 

for fotbcartng to do an official act, and thereby committeo an offence punishable under 
aa^on 161 of the Indiaa Penal Code, and within the cognizaaee of the Court of Session 
{or Hig^Court]* 



CODJS OF CRIMINAL PROCEDURE. 
SCHEDULE \\-{coniinucd). 


m 


FORMS— {continued). 


(4) That you, on or about the day ot , at ^ did [or omiUod todo, 

On section 166. " conduct beinr 

contrary to the provisions of Act , section , aiM 

known by you to be prejudicial to , and thereby committed an ofTence punishable 

under section 166 of the Indian Penal Code, and within the cognisance of the Court 
of Session [or High Court]. 


(5) That you, on or about the day of , at , in the course of the 

On ^ before , stated in evidence that 

'* ", which statement you cither knew or believed 

to be false, or did not believe to be true, and thereby committed an offence puniahable 
under section 191 of the Indian Penal Code, and within the cognizance of the Court 
of Session [ur High Court]. 


(6) That yon, on or about the day of , at , committed culpable 

Pj homicide not amounting to murder, causing the death 

n see ion 104 ^ thereby committed an offence punishable 

under section 304 of the Indian Penal Code, and within the cognizance of the Court of 
Session [or High Court]. 


(7) That you, on or about the clay of , at , abetted the commission 

of suicide by A B., a person in a state of intoxication, and thereby committed an offence 
- punibhabie under section 306 of the Indian Penal Code, 

n spciion 30 . within the cognizance of the Court of Session [or High 


Court.] 


(8) That you, on or about the day of , at , voluntarily caused 

grievous hurt to , and thereby committed an offence 
n srction punishable under sect ion- 325 of the Indian Penal Code, 

and within the cognizance of the Court of Session [or High Court]. 


(q) That you, on or .ibout the day of , at , robbed [&tatethe ifainv], 

and thereby com milled an offence punishable under section 
On si^ctioM yj7. ^^2 of the Indian Penal Code, and within the Cognizance 

of the Court of Session [or High Court]. 

(10) That >tju, on or about the Jaycf ' . » committed dacoity, an 

offence punishable under section 395 of the Indian Penal 
On section jos- Code and within the cognizance of the Court of Session 

[or High Court]. 

[/« cases tried by Magistrates substitute “within my cognizance" for "within the 
cognizance of the Court of Session," and in (c) omit "by the said Court ”]. 


(II.)-CillRCiES WITH TWO OR MORE HeaOS. 

I [name and office of Magistrate, hereby charge you iiiame of accused {ter^ 

S£i«j as follows :— 

(6) First .—That you. on or about the day of , at , knowing a 

coin to be counterfeit, delivered the same to another person 
0:i section 3.fi. name A. B., genuine, and thereby committed an 

offence punishable under section 241 of the Indian Penal Code, and within the cognizance 
of the Court of Session [or High Court]. 

Secondly . —That yon, on or about the day of , at , knowing 

a coin to be counterfeit, attempted to induce another person, by name B., to receive 
it as genuine, and thereby committed an offence punishable under section 241 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or High Court]. 

(r) And I hereby direct that you be tried by the said Court on the said charge. 

[Signattfre and seal of the Afagisimie,) 

Cr. P. C. (iM).— 



CODB OF CRIMINAL PROCEDURE. 
SCHEDULE V.^{continued). 
FORMS— [continued)^ 


[To ho suboiiiuiod for (bj ] 

(2) First.-^ThdX you, on or about the day of , at , committed 

^ , murder by causing the death of , and thereby com- 

On sett ons 30a an 304* niittcd an offence punishable under section 302 of the 

Indian Penal Code, and within the cognizance of the Court of Session [er High Court]. 


Secondly.-^That you, on or about the day of , at , by caus¬ 

ing the death of , committed culpable homicide not amounting to murder, and 
thereby committed an offence punishable under section 304 of the Indian Penal Code, 
and within the cognizance of the Court of Session [or High Court]. 


(3) First —That you, on or about the day of , at , commit- 

^ ^ ted theft, and thereby committed an offence punishable 

On scct.m,R 5,0 nnJ jSi 

the cognizance of the Court of Session [or High Court], 


Srcnnd/y.—That you, on or about the day of , at , committed 

theft, having made preparation for causing death to a person in order to the committing 
of such theft, and thereby committed an offence punishable under section 382 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or High Court]. 


Thirdly .—That you, on or about the day of , at .committed 

theft, having made preparation for causing restraint to a person in order to the effecting 
of your escape after the committing of such theft, and thereby committed an offence 
punishable under section 382 of the Indian Penal Code, and within the cognizance 
of the Court of Session [or High Court], 


Fowrf/ify.—That you, on or about the day of , at , committed 

theft, having made preparation for causing fear of hurt to .l person in order to the retain¬ 
ing of property taken by such theft, and thereby committed an offence punishable under 
section 38a of the Indian Penal Code, and within the cognizu.nce of the Court of Session 
[or High Court], 

(4) That you, on or about the day cl . al , in the course of the 

Altcrnatae charffrson«;rrtinn inquiry into , before , <^tated in evidence that 

xqj- “ ”, and that you, on or about the day of , 

at , in the course of the trial of , before , stated in evidence 

that " ”, one of which statements you either knew or believed to be false, or did 

not believe to be true, and thereby committed an offence punUhable under section 193, 
of the Indian Penal Code, and within the cognizance of the Court of Session [or High 
Court]. 

[In cases tried by Magistrates substitute ''within my cognizance” for "within 
the cognizance of the Court of Session ; ” and in (r) omit by the said Court 


(HI.) —Charge for Theft after Previous Cowiction. 

1 {name and ofice of Magistrate ^ hereby charge you {name of accused person) as 

follows 

That you, on or about the day of , at , committed theft, and 

thereby committed an offence punishable under section 379 of the Indian Penal Code, 
and within the cognizance of the Court of Session [or « the case may be'}. 

And yon, the said {name of acettsed), stand further charged that you, before the 
committing of the said offence, that is to say, on the day of , had been con¬ 
victed by the (siaU Court by 7ohich conviction was had) at of an offence punish¬ 

able under Chapter XV^Il. of the Indian Penal Code with imprisonment for a term of 
three years, that is to say, the offence of house-breaking by night {describe the offence in 
the words used in the section under which the accused was convicted)i which conviction 



COhE OF CRIMINAL PROCEDURE. i|5 

SCHEDULK 

F O RMS— {amfinued)* 

is stilt in full force snd effect, and that you are thereby liable to enhanced pu oilment 
under section 75 of the Indian Penal Code, 

And I hereby direct that you be tried, &c. 


XXIX. —AVarrant of Commitment on a Sentence of Imprisonment or Fine 

IF PASSED PY A MAGISTRATE. 

{^See set Horn 24^ and 2$^.) 

To the Superintendent (or Keeper) of the jail at 

Whereas, on the day of . 18 , («ffwie w/’/^rwuMrr) the (ist, 2nd, 3rd, as 

the case may be) prisoner in case No. of the Calendar for iS , was convicted before 
me {name and offi,cial desi^ation) of the otCcncc ot (luentiun the offence or offences 
concisely) under section {or sections) of Llie Indian Penal Code {or of Act ), and 

was sentenced to {state the j>unishment fully and distinctly) : 

This is to Buthori/e and require you, the said Superintendent (yr Keeper), to receive 
the ssxd {prisoner’s name) into your custody in the said jail, together with this warrant, 
and there carry the aforesaid sentence into execution according to law. 

Given undei my band and the seal of the Court, this day of , 16 . 

{Seal,) {^Si^nature^ 


XXX. —WaRKAM' of iMl’KiyONMENT ON FaILUKE TO RECOVER AMENDS' 

itY Distress. 

sect/on J^(K) 

To the Superintendent Lor Keeper) of the jail at . 

Whereas {name and description) has brought against iiiume and desertpiion of the 
accused person) the complaint that {mention it concisely), and the ^larnu has been dismiss¬ 
ed as frivolous {or vexatious), and the order of dismissal awards payment by the said 
{name of complainant) of the sum of rupees as amends ; and whereas the said 

sum has not been paid, and cannot be recovered by distress of the moveable property 
of the said (name of complainant), and an order has been made for his simple imprison¬ 
ment in jail for the period of days unless the aforesaid sum be sooner paid i 

This is to authorize and require you, the said Superintendent {or Keeper), to receive 
the said {name) into your custody, together with this warrant, and him safely to keep in 
the said jail for the said period of {term of imprisonment)., subject to the provisions of 
section ^ of the Indian Penal Code, unless the said sum sooner paid, and on the receipt 
thereof forthwith to set him at liberty, returning this warrant with an endorsement certify¬ 
ing the manner of its execution. 

Given under my hand and the seal of the Court, this day of 1 18 « 

(Seal.) {Signature)* 


XXXI.— Summons to Witness. 

{See seeftom 08 and ^ 52 .) 

To of 

Whereas complaint has been made before me that of , 

has {or is suspected to have) committed the offence of {state the offence concisely with 
time and place), and it appears lu ino that yuu arc likely to give material evidence for 
the prosecution : 



ii6 COD£ 0£ CXmlNAL PA06 s1>URM. 

SCHEDULE V.—ieoHttwieO). 

F O RM S— {coniinutdy 

You are berebj summoeed to appear before this Court on the day of 
next, at ten o'clock in the forenoon, to testify what you know conceraiog the matter 
of the said complaint, and not to depart thence without leave of the Court ; and 
you are heteby warned that, if you shall, without just excuse, neglect or refuse to appear 
on the said date, a warrant will be issued to compel your attendance. 

Given under my hand and the seal of the Court, this day of i |8 • 

{Seal.} {Sign^iwrw^ 


XXXll. —Precept *i'0 District Magistrate to summon Jurors and 

Assessors. 

{Set seciion 396,) 

To the District Magic^trate of 

Whereas a Criminal Se:$sioa is appointed to be held in the Court-house at 

on the day of next, and the names of the persons herein stated have 

been duly drawn by lot from among those named in the revised list of jurors and 
assessors furnished to this Court; you are hereby required to summon the said persons 
to attend at the said Court of Session at 10 a.m. on the said date, and, within such date, 
to certify that you have done so in pursuance of this precept. 

{Tim enter the names 0/Jurors and assessors.) 

Given under my hand and the seal of the Court, this day of , 18 , 

(Srff/,) {Signature,) 


XXXIIL-^Summons TO Assessor ok Juror. 

{See seciion 32S.) 

To (nixmr) of {place). 

Pursuant to a precept directed to me by the Court of Session, of , requir¬ 

ing your attendance as an assessor {or a juror) at the next Criminal Session, you are 
hereby summoned to attend at the said Court of Session at {place) at ten o'clock in the 
forenoon on the day of next. 

Given under my hand and the seal of office, this day of , 18 • 

{Seal.) (Signature.) 


XXXIV. —Warrant oe Commitment under Sentence of De.ath. 

{See seciioti 3*^4.) 

To the Superintendent (or Keeper) of the Jail at 

^yHHREAS, at the Session held before me on the day of 18 , {Haute 

p^^rter)^ the (irt, Snd, 3rd, as the case may Aa) prisoner in case No. of the 
Calendar at the »id Session, was duly convict^ of the offence of culpable homicide 
amounting to murder under section of the Indian Penal Code, and sentenc^ to suffer 
death, subject to the confirmation of the said sentence by the Court of : 

..1- authorize and require you, the said Superintendent {or Keeper), to receive 

* f wowff) into your custody in the said jail, together with this warrant, 

Mdhim there safely to keep until you shall receive the further warrant or oi^er of this 
Court, carrying into effect the order of the said Court. 

Given under my hand and the teal of the Court, thi^ day of 
(Seal.) 


. 18 . 

{Signaiurc,} 



cotik OF Criminal pRockouRs, 33 ^ 

SCHEDULE V,— {coniinuid)^ 

< 

FORMS— 

XXXV, —Warrant of Execution on a Sentence or Death. 

{See section J^/.) 

To the Superintendent {or Keeper) of the Jail at • 

Whereas {name of prisoner), the (ist, 2nd. 3rd, as the case may be) prisoner 
in case No. of the Calendar at the Session held before me on the day l8 , 

has been, by a warrant of this Court, dated the day of , committed to your 

custody under sentence of death ; and whereas the order of the Court of 
conhrming the said sentence has been received by this Court : 

This is to authorize and require you, the said Superintendent {or Keeper), to carry 
the said sentence into execution by causing the said to be hanged by the neck 

until he be dead, at (time and place of execution), and to return this warrant to the Court 
with an endorsement certifying that the sentence has been executed. 

GiTen under my hand and the seal of the Court, this d^y of . 18 . 

{Seal ) {Signature.) 


XXXVI,— W ARK ANT AFTER A COMMUTATION OK A SENTENCE. 

{See i^ecdtms ^8i and 

To the Superintendent {or Keeper) of the ]ail at , 

Whereas, at a Session held on the day of 18 , {name of prisoner), ihc, 

(rst, 2nd, 3rd, as the case may be) prisoner in case No. of the Calendar at the said Ses* 
sion, was convicted of the offence of , punishable under section of the In¬ 
dian Penal Code, and sentenced to , and was thereupon committed to your 

custody ; and whereas, by the order of the Court of (a duplicate of which 

IS hereunto annexed) the punishment adjudged by the said sentence has been commuted 
to the punishment of transportation for life {or as the case may he) . 

This is to authorize and require you, the said<>Superintendent {or Keeper), safely to 
keep the said {prisoner's name) in your custody in the said jail, as by law is required, 
until he shall be delivered over by you to the proper authority and custody for the pur¬ 
pose of his undergoing the punishment of transportation under the said order, 

or 

if the mitigated sentence is one of imprisonment, after the words, " custody in 

the said jail,” “and there to carry into execution the punishment of imprisonment un¬ 
der the said order according to law.” 

Given under my hand and the seal of the Court, this day of , 18 • 

{Seal.) {Signature.) 


XXXVII —Warrant to levy a Fink by Distress and Sale, 

{See seefion 381).) 

To {name and designation of the Police-officer or other person or persons who is or are 
to execute the warrant). 

Whereas {name and description of the offender) was, on the day of 

18 f convicted before me of the offence of (meuf/on the offence concisely), and sen¬ 
tenced to pay a line of rupees , and whereas the said {name), although requir¬ 

ed to pay the said fine, has not paid the same or any part thereof; 



ajS COJ)£ Of CMiMimt PkOCEDtJRk. 

SCHEDULE V.—(eonlinued). 

FORMS— {continued). 

This 15 to authorize and require you to make distress by seizure of any moveable 
property belonging to the said (name) which maybe found within the district of ; 
and, if, within {state the nwt^ber of days or hours allo’xed) next after such distress, 
the said sum shall not be paid {or forthwith), to sell the moveable property distrained, 
or so much thereof as shall be sufBcient to satisfy the said fine, returning this warrant, 
with an endorsement certifying what you have done under it, immediately upon its exe¬ 
cution. 

Given under my hand and the seal of the Court, this day of , z8 • 

{Seal.) {Signature.) 


XXXViLl. —Warrant of Commitment in certain Cases of Contempt when 

A Fine is imposed. 

{See seciian 480.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas at a Court holden before me on this day {nume and description of the 
offender) in the presence {or view) of the Court committed wilful contempt; 

And whereas for such contempt the said {name of offender)^ has been adjudged by 
the Court to pay a fine of rupees ,or in default to suffer simple imprisonment for 

the space of {state the number of mouths or days): 

This is to authoiize and require you, the Superintendent {or Keeper) of the said 
jail, to receive the said {name of offender) into your custody, together with this war¬ 
rant, and him safely to keep in the said jail for the said period of (term of imprisonment) 
unless the said fine be sooner paid; and, on the receipt thereof, forthwith to set him 
at liberty, returning this warrant with an endorsement certifying the manner of its exe¬ 
cution. 

Given under my hand and the seal of the Court, tJiis day of , 18 • 

{Seal.) {Signature.) 


XXXIX. —MA<wsTKArK's OK Jupite’s Warrant of Comsutment of Witness 

REFUSING TO ANSWER. 

{Set ceciion 48$.) 

To {name and designation of officer of Court), 

Whereas {name and description), being summoned (or brought before this 
Court) as a witness, and this day required to give evidence on an inquiry into an alleged 
offence, refused to answer a certain question {or certain questions) put to him, touch¬ 
ing the said alleged offence, and duly recorded, without alleging any just excuse for 
such refusal, and for his contempt has been adjudged detention in custody for {term 
of detention adjudged) : 

This is to authorize and require you to take the said {name) into custody, and him 
safely to keep in your custody for the space of days, unless, in the meantime, he 
shall consent to be examined and to answer the questions asked of him, and on the last 
of the said days, or forthwith on such consent being known, to bring him before this 
Court to be dealt with according to law, returning this warrant with an endorsement 
certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 • 

( 5 'rd/.) (Signature.) 
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SCHEDtJLE ^r.—{sontmut(f). 

FORMS— [confinned^, 

XL. —Warrant of Imprisonment on Failure to pay Maintenance. 

[^See seciioit 4^8^ 

To the Superintendent [ot Keeper) of the Jai] at 

Whbrbas (name, description, and address) has been proved before me to be pos« 
sessed of sufficient means to maintain his wife (name), [iir his child (name), who is, 
by reason of (state the reason) unable to maintain herself {or himself)], and to 
have neglected {or refused) to do so. and an order has been duly made requiring the 
said (name) to allow to his said wife (or child) for maintenance the monthly sum 
of rupees , and whereas it has been further proved that the said in 

wilful disregard of the said order, has failed to pay rupees , being the amount of 

the allowance for the month for months) of ; and thereupon an order was made 

adjudging him to undergo simple (or rigorous) imprisonment in the «aid jail for the 
period of 

This is to authorize and require you, the said Superintendent (or Keeper), to receive 
the said (nafne) into your custody in the said jail, together with this warrant, and 
there carry the said order into execution according to law, returning this warrant with 
an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of ,18. 

(Seal.) (Sifffiature) 


XLT. —\VARRAN'r TO ENl'ORCE THE pAYMKNT OF MAINTENANCE RY DIS¬ 
TRESS AND Sale, 

(Set section ^88.) 

To (name nud desifrnaiton of the PoUct-offir»r or other person to execute the 
rant). 

Whereas an order has been duly made requiring (nnmr) to allow to his said 
wife (or child) for maintenance the monthly sum of rupees , and whereas the 

said (name), in wilful disregard of the said order, has failed to pay rupees , 

being the amount of the allowance lor the month (or months) of 

This is to authorize and require you to make distress by seizure of any moveable pro¬ 
perty belonging to the said (name) which may be found within the district of , 

and, if, within (state the number of days or hours allo’:ved) next after such distress, the 
said sum shall not be paid (or forthwith), to sell the moveable property distrained, or so 
much thereof as shall be sufficient to satisfy the said sum, returning this warrant, with 
an endorsement certifying what you have done under it immediately upon its execu¬ 
tion. 

Given undtn* my hand and the seal of the Court, this day of 1 18 . 

(Seal.) (Signature,) 


XLIJ,—Bond and Bail-pond on a Preliminary Inquiry bpfork a 

Magistrate. 

sections 4g6 and 4gnA 

1 (name), of (place), being brought before the Magistrate of (as the case may be), 
charged with the offence of . and required to give security for my attendance in 

his Court and at the Court of Session, if required, do bind myself to attend at the Court 
of the said Magistrate on every day of the preliminary inquiry into the said charge, 



C9DS OF mmiNAL Pit<KSDURE. 
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XLVIfI,— Warrant of Commctment ok the Surety ok an Accused 
Person ADMimo to Bail. 

{See section 

To the Sopcriotendent (or Keeper) of the Civil Jail at 

WhrRRAS {name and description of surety) has bound himself as a surety for the ap* 
peamnee of [state the condition of the bond), and the said (itae»r) hat therein 
made default, whereby the penalty mentioned in the said bond has been forfeited to Her 
Majesty the Queen-Empress of India; and whereas the said (name of surety) has, on due 
notice to him, failed to pay the said sum or show any sufficient cause why payment 
thould not be enforced against hthn, and the same cannot be recovered by attachment 
and sale of moveable property oi hts, and an order has been made for his imprisonment 
in the civil jail for {specify the period ): 

This Is to authorise and require you, the said Superintendent {or Keeper), to receive 
the said (noma) into your custody with this warrant, and him safely to keep in the said 
jail for the said {term of imprisonment), and to return this warrant with an endorsement 
oertifying the manner of its execution. 

Given under my hand and the seal of the Court, thi^ day of , i8 « 

[SeaL) {Si^afurr.) 


XLIX. —Notice to hie Principal of Forfeiture of a TIonjo 

TO KEEP THE Pe.\CE. 

{See section 5/^). 

To (mo»s^, description, and address). 

Whereas, on the day of , 18 , you entered into a bond not to commit, 

etc. (ov in ike bond)y and proof of the forfeiture of the same has been given before me 
and duly recorded; 

Vou are hereby railed upon to pay the said penalty of rupees , Or to show 

cause before me within days why payment of the same should not be enforced against 
you. 

Dated this day of , iS . 

(Sea/.) {Signature.) 


L.—Warrant to attack the Property of the Principal on Breach 
OK A Bond to keep the Peace, 

[See section 5 /^). 

To ^nmrne and designation 0/ Police-off cer)^ at the Police-station of . 

WtfRRRAS (isaiN# and deecription^ did, on the day of . 18 . enter info a 

bond for the sum of rupees , binding himself not to commit a breach of the peace, otc. 
(m fw ike Aonrfi, and proof of the forfeiture of the said bond has been given before me and. 
duly raeorded; and whereas notice has been given to the said [name calling upon him to 
show cause why the said sum should not be paid, and he has failed to do so or to pay the 
sald#tf«t 



CODE OF CMlMfNAL PROCMDVME m 

SCHEDULE \.-^cmtHnu€d). 

FORMS— {conimued)^ 

This is to authorise and require you to attach by seizure moveable property belonif- 
to the said {name'i to the value of rupees which you may find within the dis* 
trict of , and, if the said sum be not paid within , to sell the property so 

attached, or so much of it as may be sufficient to realise the same, and to make return of 
what you have done under this warrant immediately upon its execution. 

Given under mv hand and the seal of the Court, thi,s day of |8 . 

(^raf.) {Sigmah$re*y 


LI.—Warjiavt of Imprisonment on Bksach of a Bono to keep the PeacK. 

(See secftQN 5 /^)- 

To the Superintendent {or ICeeper) of the Civil Jail at 

WiiERKAS proof has been griven before me and duly recorded that {name And dt»* 
criptiofi) has committed a breach of the bond entered into by him to keeo the peace 
whereby he has forfeited to Her Majesty the Queen-Empress of India the sum of rupees 
; and whereas the said {name) has failed to pay the said sum. or to show cause 
why the said sum should not be paid, althou^^h duly called upon to do so, and payment 
thereof cannot be enforced by attachment of his moveable property, and an order has 
been made for the imprisonment of the said {name) in the civil jail for the period of 
{term of imprisonment) ; 

This is to authorize and require you, the said Superintendent {or Keeper) of the said 
civil jail, to receive the (name) into your custody, together with this warrant, and him 
sifely to keep in the said jail for the said period of {term 0/ tut prison me nt), and to return 
that warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of , 18 . 

(Seal,) {Signature.) 


Lll.—W arrant OK Attachment and Sale on J-'orkeiture of Bond for Good 

Behaviour. 

iSee sei.lion st4,) 

To the PoIicc-oAiccr in eharge ot the Police-station at 

Whsrbas {name, description, and addre:ts) did, on the day ol » 18 , 

give security by bond in the sum of rupees for the good behaviour of (name, 

&c,, of tkc principal), and proof has been given before me and duly recorded of the 
commission by the said {name) of the offence of . whereby the said bond has been 

forfeited; and whereas notice has been given to the said {name'), calling upon him to 
show cause why the said sum should not be paid, and he has failed to do so or to pay the 
said sum ; 

This is to authorize and require you to attach by_ seizure moveable property be* 
longing to the said (name) to the value of rupees which you may find within the dia* 
trict of , and. if the said sum be not paid within , to sell the propetty 

so attached, or so much of it as may be sufficient to realize the same, and to make return 
of what you have done under this warrant immediately upon its execution. 

Given under my hand and the seal of the Court, this day of * 13 . 

{Seal.) {Signature.) 
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SCHEDULE Y.—{fonditded.) 

FO RMS— {coficluded .) 

LUIv-^Warrakt of Imprisonusnt ok Forfbiture of Bond for Good 

Behaviovr. 

(See section 

To the Superintendent {or Keeper) of the Civil Jail at , 

Whereas (namf, description, and address) did, on the day of p i8 > give 

security by bond in the sum of rupees for the good behaviour of (nniw^t &c.t of the 
princi^)t and proof of the breach of the said bond has been given before me and 
dnly recorded, whereby the said (name) has forfeited to Her Majesty the Queen-Empress 
of India the sum of rupees , and whereas he has failed to pay the said sum or to 
show cause why the said sum should not be paid, although duly called upon to do sOt 
and payment thereof cannot be enforced by attachment of his moveable property, and an 
order has been made for the imprisonment of the said (name) in the civil jail for the 
period of {term 0/ imprisonment) ; 

This ts to authorize and require you. the Superintendent {or Keeper), to receive the 
said {name) into your custody, together with this warrant, and him safely to keep in the 
said jail for the said period of {term of imprisonment)^ returning this warrant with an 
eadorsement certifying the manner of its execution. 

Given under iny hand and the seal of the Court, this day of 

{SeaU) 


, 18 . 

{Signature^ 
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A. 


Abatement of appeal, s. 430. 

Abducted females, restoration of, s. 5^2. 

Abetment of certain offences, s. 106. 

ABScONorNG PERSON, proclamation for, s. 87. 

attachment of property of, s. 88. 

Absence of accused, record of evidence in, s, 512. 

of complainant in summons^case, s. 247. 

in warrant-case, 5. 259. 

Abodj: of offender, conditions as to notifying, s. 

Accountants of villages to report certain matters, s. 45. 

Accused, record 0/ evidence in absence of, s. 512. 

Acquittal, appeal on behalf of Government in case of, s, 417. 
arrest of accused in appeal from, s. 437. 

Acts constituting one offence, but constituting, when combined, a different 
offence, s, 235, 

Actual possession, 9. 1+5. 

Additional powers conferablcun Magistrates, s. 37. 

Additional evidence, recording of, by order of High Court, s, 373- 

Address of previously convicted offenders, s. 565, 

Advocate-General, informations by, 5. 194. 

Affidavits may be sworn before whom, s, 339. 

Aid to Magistrates, police, &c,, ss. 42 ' 45 * 

Apology, discharge of accused charged with contempt on tenderhig, s. 484. 

Appeal from order rejecting application for restoration of attached property, 

s. 405- 

requiring security for good behaviour, s. 400. 
sentence of second or third-class Magistrate, s. 107 (d, 
transfer of, to first-class Magistrate, s. 407 

from sentence of Assistant Sessions Judge or first-class Magistrate, 
s, 408. 

under s. i24-\ of the Penal Code, s. 408 (cj, 
by liuropean British subject, s. 408 (prov.j, 
to Court of Session how heard, s. 409. 
from sentence of Court of Session, s. 410. 

of Presidency Magistrate, s. 411. 
not to lie in certain cases where accused pleads guilty, s« 412. 
in petty cases, s. 413. 
from certain summary convictions, s. 414. 
in certain cases where convicted person is ordered to find 
security to keep the peace, s. 415, 
on behalf of Government in case of acquittal, s. 417. 
on what matters admissible, s. 418, 
to be in form of petition, s. 419. 
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Appeal in case where app^ant is In jailj s. 420 
summary dismissal oli 9 . 431. 
notice of. s, 423. 

poiw of Appellate Court in disposing qf, 42$. 

judipmenta m subordinate Courts of, s. 424. 

order High Court on, to be certified to lower Court, s. 425. 

suspension of sentence pending, s. 426 (r). 

rclrase of appellant on bail pending, s. 426 (2). 

from acquittal, arrest of accused on, s. 427. 

further evidence be taken by Appellate Court, or directed to Le 
taken, in a case of, s. 428. 

procedure when Judges are equally divided in a case of| 5, 439. 

finality of orders on, s. 430. 

abatement of, s. 431. 

from conviction in contempt-casc, s. 486* 

from and revision of orders (iMrfciling tx>nd, s. 515. 

AppLicatiun for restoration of attached property, appeal from order rejecting, 
s. 405* 

Appointment of Presidency Magistrates, r,5. 18-21. 

Arrest, aid to persons makingp^ss, 42'45. 
how made, s. 46, 
resisting endeavour to, s« 46. 
without warrant, when poUco may, s. 54. 
of vagabonds, habitual robbers, &c., s« 55. 
by private persons, s, 59. 
by or in presence of Magistrate s, 65. 
on breach of bond for appearance, s. 92, 
by police to prevent certain offences, s. 151. 
of accused in appeal from acquittal, s. 427. 

Assault^ conviction for, s. 106. 

Assessors, choosing of, s. 284. 

trial with the aid of, s. 286. 

trial by jury of offences triable with, s. 53^ 

trial with, of offences triable by s. 536 (j). 

Assistant Sessions Judges, subordination of, to Sessions Judge, s. 17. 
Attached tboperty, restoration of, s. 89. 

appeal from order rejecting application for rc^lcr.ition of, 
s. 405* 

Attachment of property of person absconding, s, 88, 


B. 


Bail, provisions relating to, s. 496. 

Bbnches of Magistrates, s. 13. 

power to frame rules lor guidance of, s. fo. 
of presidency Magistrates, s, 19, 

Bond for appearance in Court, s. 91. 
for keeping the peace, s. 107. 

for good behaviour from persons disseminating seditious matter, s. 108. 

from vagrants and suspected persons, s. 109, 
from habitual offenders, s. 1 lO. 
to appear pending levy of fine, s. 3SS. 
provisions as to, ss. 513-316. 

to attend High Court, levy of amount due on, s. 576, 

Breach of bond for appearance, arrest on, s. 92. 
of the peace, ss. 106, 107, 145. 
of recognizance, s. 563. 
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C 

Capital SBntencs on pret^nant %‘omen| postponement of^ s» 382. 

Casks triable by Court of Session or Hi^h Courti inquiry into, $. 206, 

Cacjsb of death, inquiry into, 5. 176. 

Charge* s, 221. 

previous conviction when to be set out in, 5 « 221. 
to state offence, s. 321. 

particulars as to time, place, and person to be stated in, s. 222. 
joinder of, s. 223. 

when manner of committing offence must be noted in, s. 223. 
effect of errors in, s. 224.. 

words in,taken in the sense of the law under which the offense is punish* 
able, s. 224. 

commitment with imperfect, s. 226. 
procedure on commitment without, s. 226. 
alteration of, by Court, s. 227. 

when trial may proceed immediately after alteration of, s. 22S. 
new trial after alteration of, s. 229. 
re-call of witnesses on alteration of, s. 2^1. 
effect of material error in, s. 232. 

(separate) for distinct offences, s. 233. 
omission to prepare, s. 535. 

Chemical Examiner, report of, s» 510. 

Chiev Presidency Magf strati:, rules for guidince of to be made by, 

s, 21. 

Children, maintenance of, 4S8. 

Civil Court, offences referred to <n s. io5 of this Code committeJ before a. s. 476. 
Classes of Criminal Courts, s. 6. 

CooNizABLK CASE, information to police in, s. (51. 

Cognizance of offence by Magistrates, s. igo, 
by High Court, 5. 194. 
of rape committed by husband, s. 561. 

COMMBNXEMENT of Code, s. 1. 

of proceedings before Magistrates, s. 204, 

Commission for examination of witnesses, s. 503. 

Commitment on application of accused, s, igi. 
power as to, s. 206. 
with imperfect charge, s, 226. 
without charge, procedure on, s. 226. 
of person to whom pardon tendered, s« 339. 

procedure when, after commencement of enquiry or trial, Magis¬ 
trate finds case fit for, s. 347. 

conviction or, on evidence partly recorded by one Magistrate and 
partly by another, s, 3^*^). 
power to order, s. 436. 
validation of irregular, s. 53 ^. 

Commutation of sentence by Government, s. 401. 

Compensation for frivolous or vexatious accusation, s* 950. 

to persons groundlessly given in charge in presidency^towns, a. 553. 
out of fine, s. 545. 

Complainant, absence of, in summons-cases, s. 247. 

in warrant*cases, s. 347. 
expenses of, s. 544* 

Complaints to Magistrates, 9. 920. 
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COMPOWDAai^E OFFEXCBi list of, S< 345., 

CONDiTiOKS as to notifying abode of ofTender^ s. 563. 

CoNFesaioMs, power of Magistrates to record, s« 164. 

CoNFiinBMBNT of youthful offenders in refortnatory. s. 399, 

Confirm ATiONi submission of sentence for, s. 374. 

Constitution of Criminal Courts, s. 6 . 

Contempt, procedure in certain cases of, s. 480. 

appeal from conviction in case of, s. 4S6. 

Continuance of powers of officers transferred, s. 40. 

Conviction for offences other than that charged, s. 237. 

Corpses, power to disinter, s. 176. 

Costs in possession-cases, 5« 148, 

Costs of reference by Presidency Magistrate to High Court, s« 432. 

CouKTERFEXT STAMPS OR COIN, Warrant to search for, 

Court or SsriSfoN, establishment of, s, 9,' 

or High Court, inquiry into cases triable by, s. 206, 
and High Touri, trial before, s, 2f>fi. 

Criminal Court, offences referred to ins. loS this Code committed before a, 
s. 476. 

Criminal Courts, constitution of, s. 6. 

Criminal force, dispossession by,5. 522. 

Criminal proceedjno against Europeans and Americans, s. 443. 
Cross-examination in warrant-cases, ss. 356, 257. 

D. 

Death, inquiry into cause of, s, 176. 
sentence of, s. 368. 

judgment sentencing person to, s, 371. * 

execution of sentence of, s. 381. 

Definitions, s. 4. 

Deposit in lieu of executing bond, s. 531. 

Deposition of medical witnesses, s. 509. 

Destruction of libellous matter, s. 521. 

Difference of opinion, s. 378. 

Dispensing with personal attendance of accused, s. 205. 

Dispersion of unlawful assemblies, s. 127. 

Disposal of property regarding which offence is committed, order for, s. 317. 
Dispossession by criminal force, s. 532. 

Disputes as to immoveable property, s. 145. 

Disseminating seditious matter, s, 108. 

Distinct offences, separate charges for, s. 233, 

Distrainer when not a trespasser, 5. 538. 

District Magistrate, appointment of, lo. 

officers temporarily succeeding to vacancies in office of, s. 11. 
subordination of Magistrates and Benches to, s. 17. 

Distress when not illegal, s. 538. 

Documents, refusal to produce, s. 485. 
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DdgumjsotSi &c., impounding of, s* 104. 

search by police-officers for, s. 185. 

Doors, power to break open, s. 49, 

Doubt as to what offence has been committed, mode of charging in case Of, s. 

E. 

Epfbct of errors in charge, s. 224. 

of material error in charge, s. 232. 

Ekactments, repeal of, s. 3. 

Errors in charge, effect of, s. 224. 

of material, s. 232, 
or omission in charge, s. 537, 

Escapxo cojrrrcT, execution of sentence on, s, 395, 

Escape of person from lawful custody, s. 66, 

Europeans \Nn Americans, criminal proceedings against, s. 443. 

European Britisu subject, appeal hy, 5. 40S, 

European vagrants, s. 111. 

Evidence, special rules of, s. 509, 

partly recorded by one Magistrate and partly by another, s, 351. 
in iiiquirios and trials, mode of taking and recording, s. 353* 

Examination of compUinants, s. 200. 

of witnesses, commission for, s. 503, 
by Court of any person present in Court, s. 540. 

Rkfcu ri^'iN of scutenre of death, s. 390. 

of transportation or imprisonmf'iU, s, 3S3. 
of whipping, s. 390. 
on escaped convict, s, 39^, 

Expenses of compUinnnts and witnesses, s, 344. 

of prosecution mny be paid out of fine, s. 54^. 

Extent of Code, 1. 

Extortion, arrest of person habitually committing, s. 55. 

F. 

Failure of justice owing to error in charge, s. 225. 

P 4LSE SCALES, warrant to search for, s, 9S. 

I^'emales, restoration of abducted, s. 532. 

Finality of orders on appeal, s. 430. 

Finding op sentence wiien reversible, s. 537. 

Fine, warrant for levy of, s. 386- 

sentence of imprisonment in default of payment of, may be suspended, s, 3f?8. 
Lompensatjon out of, s. 545. 

expenses of prosecution may be paid out of, s. 545, 

First offenders may be released on probation, s- 562. 

Force, dispossession by criminal, s. 522. 

Forfeiture of bond, procedure on, s. 514* 

Forged documents, warrant to search for, s. 98» 

Frivolous or vexatious accusations, s. 350. 

Further evihence may be directed to be taken by Appellate Court, s« 428, 
Further inquiry by order of High Court, s, 375. 

power to order, S. 437 > 


Cr, p. C. (*898).—34. 
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G* 

Gwbral provisions as to inquiries and trials, s. 337. 

Good behaviouri security lor, ss, xo8, 109, no. 

Good conduct, power to release upon probation of, s. 562. 

Government, appeal on behalf of, in case of acquittal, s, 417, 

Governor-General in Council may suspend, remit, or com¬ 
mute sentence, s, ifoi. 

H. 

Habeas Corpus, power to issue directions of the nature of a, s. 491. 
Habitual offender, security for good behaviour from, s. no. 
Habitual robber, house-breaker, &c., arrest of, s. 55. 

High Court, cognizance of offence by, s. 194. 

House-breaker, arrest of, s. 55. 

Husband, rape by, s. 561. 

I. 

Immoveable property, disputes as to, s. 145. 

power to restore {possession of, s. 522. 

Imperfect charge, commitment with, 5. 236, 

Impounding of documents, &c., 5. 104. 

Imprisonment, execution of sentence of, s. 383. 

suspension of execution of sentence of, s. 388. 

Ingress for arrest, s, 48. 

Information of certain offences, public to give, s. 

to police respecting offences, s. 

Informations by Advocate-General, s. 194. 

iNAUiRiES and trials, general provisions as to, s. 337. 

mode of taking and recording evidence in, 5 353. 

Inguirt or trial, place of, s. 117. 

into cases triable by Court of Session or High Court, s. 20^. 
into offence referred to in s. 195 of this Code, s. 476, 

iNauESTs, s. 174. 

Inspection of weights and measures, s. 153. 

Instalments, whipping not to be executed by, s, 390, 

I rregulAR commitments may be validated, s. 532. 

Irregular proceedings, s. 529. 

Irregularities which vitiate proceedings, s. 530. 

Issue of process, s. 204. 

j- 

Jail, appeal in cases where appellant is in, s. 420. 

Joinder of charges, s. 2^3. 

Joint-trials, 5. 239. 

Judges and Magistrates, suspension and removal of, s. 26. 
and public servants, prosecution of, 5. 197. 
equally divided in appeal, s. 429. 

Judgment, mode of delivering, s. 366, 
in alternative, s, 367. 
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JmooMEVT, language and contents of, s, 367. 
not to be altered by Courts s. 

certain particulars to be recorded by Presidency Magistrates instead 
of, s. 370, 

sentencing person to deatb, s. 371, 

to be explained and copy given to accused^ s, 371. 

Judgments of Subordinate Courts of appeal, s, 424, 

Jurisdiction of Criminal Courts in inquiries and trials, 5, i;7- 

procedure where Magistrate finds he has no, s. 340. 

Jury in cases of public nuisance, s, 135. 
trial by, s* 267. 
choosing of, s. 274, 

before High Court for trial of European British subjects 1 s» 450. 
claim by European British subject to be tried by, s. 451. 
for trial of Europeans or Americans, 5. 460. 

when European or American charged jointly with one of another racCf 
s. 461. 

trial by, of offences triable with assessors, s. 536, 

Justices of the Pe\ce for presidency-towns, s, 22. 

for the mufassal, s. 22. 
suspension and removal of, s. 27, 

L. 

Landholders, Src., to report certain niatteis, s. 45. 

warrant rmy be directed to, s. 7S. 

Letters and telegrams, procedure as to production of, s. 95, 

Levy of fine, warrant for, s. 386. 

Libellous matters, destruction of, s. 521. 

Liberation, breaking open doors and windows foi purposes of, s, 49. 

Local Government may suspend, remit, or commute sentence, s, 461, 

Lunatic, procedure in case of accu^^ed being, s. 464. 


M. 


Magistrates, aid to, ss. 4^-45- 

cognizance of oiTences by, s. igo. 
complaints to, s, 200. 

commencement of proceeding before, s. 204, 

Maintenance of wives and children, s. 488, 

Material error in charge, effect of, s. 232. 

Medical witnesses, deposition of. a, 509. 

Military police, use of, to disperse unlawful assemblies, s. 129. 
Money-deposit in lieu of executing bond, s, 513, 

Mode of conferring powers, s. 39- 
of searching women, s. 52. 

of taking and recording evidence in inquiries and trials, s. 353. 

N. 

Name and address of person committing non-cognizable offence in view of police, 

s. 57. 

Non-cooniZABLE CASES, information to police in, s. 154. 

Notice of appeal, s. 422. 
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NoTincATioK of substance of warrant, s. 8o. 
Nuisanc£j public, ss. 133, 144. 


o. 


Offencs, trial of, s, 5. 

cog^nizable by eacli Court, ss* 28-30. 
public to give information of certain, s. 44, 
against the State, prosecution for, s. 196, 
filing within two definitions, s. 235* 

referred to in s. 195 of this Code, inquiry into, h. 470. 
committed before certain Judges and Magistrates when not triable by 
them, 5. 487. 

triple with assessors, trial by jury of, s. 536. 

Offender unknown, record of evidence when, s. 512, 

Offensive weapons, power to seize, s, 53. 

Officers temporarily succeeding to vacancies in office of District Magistrate, s. 11, 

Omission to ask questions under s. 454 (2), s, 534 
to prepare charge, s. 535. 
or error in charge, s, 537. 

One year, three offences of the same kind committed williin, s. 234. 

Opinion, difference of, s, 378. 

Order for dispsal of property regarding which offence committed, s. 51 / ■ 
Ordinary powers of Magistrates, s. 36. 

Outside local limits, service of summons, s. 73. 

execution of warrant, s. 83. 

warrant directed to police-officer for execution, s. 84. 
to search any place, s. 99. 


P. 

Pardon, tender of, s. 337. 

Particulars as to time, place, and person in charge, s, 222. 

Pending cases, s. 2. 

Perishable property, power to sell, s. 525, 

Personal attendani'e of person required to show cause why he sliould not give 

bond to keep the peace, power to dispense with, s. 116. 

of accused, power to dispense with, s. 205. 

Personal interest, cases whore Judges or Magistrates have a, s. 556, 

Petty cases, no appeal in certain, s. 413. 

Place of iNauiRV or trial, s. 177. 

Pleader, appearance by, s. ti6. 

when not to sit as Magistrate, s. 557. 

Police, aid to, ss. 4--45' 

may arrest without warrant, when, s, 54. 
preventive action of, s. 149. 
information to, as to offences, s. 154. 
to inquire and report on suicide, &c., s. 17.1. 
may seise property su«»pected to be stolen, s, 550, 

procedure by, upon seizure of property taken under s. 51 or stolen, s* 52 

Police-officer, warrant directed to, for execution outside jurisdiction, s. 84, 
search by, for document, &c., s. 165. 

Possession, disputes as to, s. 145. 

of imm oveable property, power to restore, s. 522* 
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Postal authorities, warrant to search for document, &c., in custody of, s. 96. 
PosTFONEME^^T of capital sentence on pregnant woman, s. 382. 

Powers, conferment, continuance, and cancellation of, ss. 39-41* 

Practising pleader not to sit as Magistrate, 5. 557. 

Pregnant woman, postponement of capital sentence on, s. 383« 

Preliminary inguirt into offencas referred to in s. 195 of this Code, s. 476. 
-Presidency Magistrates, Courts cf, ss. iS-21, 

Preventi^ e Action of the police, 5. 149, 

Previous conviction or acquittal, s, 403. 

when to be set out in charge s« 221. 
procedure in case of, s. 310. 
how proved, s. 511. 

Previously-convicted ofi'ENders, order for notifying address of, s. 565. 
Private persons, arrest by, s. 59. 

Probation, first offenders may be released on, s. 562. 

Proceedings, procedure where accused does not understand, s. 341, 

when Magistrate shall stay, in cases which he cannot dispose of, 
s. 346. 

in wrong place, s. 531. 

Process, issue of, s. :204. 

Proclamation for person absconding, s. 87. 

Property, order for dispt>sal of, regarding wiiich offence committed, s. 517. 

taken under s. 51 or stolen, proccduie by police upon seizure of, b« 523. 

power to sell perishable, s, 535. 

suspected to be stolen, police may seize, s. 550. 

Prosecution for offences against the .State, s. 196. 

of Judges and public servants, s, 197. 

for breach of contract, defamation, and olfeoces against marriage, 
s. 198. 

for adultery or enticement, s. 199. 
expenses of, may be paid out of fine, s. 545. 

Public to give information of certain offences, s. 44. 

when to assist Magistrates and police, ss. 42-45. 

Public nuisance, s. 133. 

Public prosi:cutor, appointment and duties of, s. 49.2. 

Q. 


Question^, refu^^al 10 answer, s. 485. 


R. 


Railway Company, service of summons on servant of, s. 72. 
Rape by husband, s. 561. 

Recall of witness when charge altered, s« 231. 

Receiver of stolen property, arrest of, 9. 55. 

Recognizance, breach of, s, 563. 

Record of evidence in absence of accused, s. 512. 

when offender unknown, s, 512. 

Recording of evidence in inquiries and trials, s. 353. 
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Ri;goRt»s of inferior Court, power to' call for, s, 435, 
rules for inspection of, 5« 554, 

Referbkcs by Presidency Mag-istrate to High Courti s. 432. 
to repealed enactments, s* 3. 

Hei'ORMATORiBs, conRnement of youthful offenders in, s. 399* 

RsirirSAL to answer questions, s. 485, 
to produce documents, s. 485. 

Rbuase of applicant on bail pending appeal, s, 42G. 

Remand not to exceed 15 days, s. 34^. 

Kemissiuh of sentence by Government, s. 401. 

Removal of Judges and M^istrates, s. 26, 
of Justices of the reace, s. 27. 

Repeal of enactments, s. 2, 

Repealed enactments, reference to, s. 3. 

Report by village-headmen, &c., s. 45. 
of police-officer, s. 173. 
of Chemical Examiner, s. 510. 

Restoration oF abducted females, s. 552, 
of attached property, s, Sg, 

appeal from order rcjccling application for, 9 

405. 

of possession of immoveable property, s. 322, 

Revenue Court, offences referred to in s. 195 of this Code comiiiitted before a, 
s* 47^^* 

Revisional powers of High Court, s. 439. 

Rioting, conviction for, s. 106, 

Rules for guidance of Bench, framing of, s. 16. 
of evidence, s. 309, 

Rules for inspection of records of inferior Courts, passing of, by Chirtered High. 
Courts, 3. 534, 


s. 

Same kind, three offences of the, committed within one year, s. 234. 

Sanction to prosecute, s. 195. 

on altered charge, s. 230, 

Search of place entered by person who has to be arrested, 5. 47. 
of arrested person, s. 51. 
of women, s. 52. 

for persons wrongfully confined, s. 100, 
general provisions relating to, s. 101 • 
in Magistrate’s presence by his order, s. 105. 
by police-officer for document, \:c., s. 165. 

Search-warrant may be issued, when, s. 96, 

when officer in charge of police-station may require anolhsr to 
issue, s. 166. 

taking of, after arrest on warrant, s. 76. 

Security for keeping the peace, ss. 106, 107, 
for good behaviour, s. xo7» 

from persons disseminating seditious matter, s* 

X08. 

from vagrants and suspected persons, s. 109. 
from habitual offenders, s. iio. 
appeal from order requiring, s. 406- 
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SS0tTxbus MATTERi security for good behaviour from persons for dlssemtnaAifig^ 

s. loS- 

Seizure of offensive weapons, s. 53. 

of property taken under5.51 or stolen, procedure by police upon, s. 523. 

Sentence of transportation, s. 368. 

of death, s. 361 ; execution of, s, 381. 

of imprisonment in default of payment of fine may be suspended, 5« 38A. 
on escaped convict, execution of, s. 396. 
on offender already sentenced for another offence, s. 397. 
suspension, remission, or commutation of, s. 401. 

Sentences which may be passed, ss. 31-35. 

submission of, for confirmation, s. 374* 

Sentences of transportation or imprisonment, execution of, s. 383, 

Separaie charges (or distinct offences, s, 233. 

Servant of Government, service of summons on, s. 72. 

of Railway Company, service of summons on, s. 72. 

Service of summons, s's. 68-74- 
Sessions Court, establishment of, s. 9. 

Sessions divisions and districts, s. 7. 

Sessions Judge, subordination of Assistant Sessions Judges to, s, 17. 

Short title, s. 1. 

Signature of receipt for summons, 5. 69. 

Special Magistrates, s. 14. 

Special rules of evidence, s. 509. 

State, prosecution for oPfonces atrainst the, s. I'V'. 

Statrment to police, s, 163, 

Stav of proceedings if prosecution of ofieiue on nllercd ch.irge require previous 
sanction, s, 230. 

when Magistrates shall grant application for, 5. 346. 

Stolen property, police may seize, s. 550. 

Sub-divisional Maoistratl, subordination of Magistrates and Benches to, s. 17, 
Submission of sentence for confirmation, 5. 374. 

Subordinate Maqistrates, s. i>. 

Subordination of Assistant Sessions judges to Sessions Judge, s. 17. 

of Magistrates and Benches to District Magistrate, s. 17. 
of Magistrates and Benches to Sub-divisional Magistrate, s. 17. 
Substance of warrant, notification of, s. So, 

Suicide, &c., police to inquire and report on, s. 174. 

Summary convictions, no appeal from certain, s, 414. 

Summary dismissal of appeal, s. 421* 

Summary trials, s. 250. 

Summons, form of, s« 68. 

by whom served, s. 68. 
how served, s. 69. 
signature of receipt for, s. 69. 

service of, when person summoned cannot be found, s, 70. 

procedure when service of, cannot be effected, s. 71. 

service of, on servant of Government or of Railway Company, s. 72, 

service of, outside local limits, s. 73* 

proof of service of, outeidc local limits, s. 73, 

issue of warrant in lieu of, or in addition to, s. 90, 

to produce docuntent or other thing, 8.94. 
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SuuuONS-CASKb; trial of, s. J4 i. 

SasrEN’SiuN and removal of Judges and INIagistrateSj s, 2O. 

of Justices of the l^eace, s. 27. 

of execution of sentence of imprisonment in default of payment of 
fine, s. 3SS. 

of sentence by order of Ciovernnient, s. (.oi . 
pending appeal, s. 420, 

T. 

vmioRtTiHs, warrant ta s^\arch f«jr documents, ivc., in ruslodv of, 

S. 

Tempokaky oRi>Fj’.s in urgent (asss of nui'.ance, s, i * 

Tender of pardon, s. 337. 

Tkrrit<)Ri\l nnisin\^ and districts, s, 7. 

Threk oFi EiyjCEs of the same liind comnnited within oik* year, s, 2^^. 

'r III El', anest of, s. ^ 

'1’ra.ksiek of cases, s=^. igi, ig.’, 320. 

of appeal to Magistrate of iir>t das-, s. 407, 

Transportation, sentence of, s. 30S’. 

c\eciUian of sentence of, s. 3S3. 

Trj simsskr, distrainer when not a, s. 

Trixt. of olfenres, 3, 
of, s. 1; ^ . 

ii»r inorcilian one oflencc, s. ^ 

iA , I i. 

o| wai r int-( ase"., s, *31. 

before High (‘ouil .ind (.'oiiii d Sn^'.loii, 1. 

of Kiiropnan' and Ainerii ai»'», 14 ',. 

by jars of ollenir triable with asse.sors, s. s'!'' 

with assessors of olience tnabJe l)V nirs', s. s;/», 

I'u'o DEFiNiTiiiNS, oficncet f.'Ilime wirhin, s, 

u. 

Uni.vw'Kui Asstmrlie-., disper'.ion or, I-' 7 , 

Hk(ji:nt ca-fs of nui -m- e, t^‘mp*»rary orders in, 1 J|. 

V 

V^ACANf iFs in oil ice of Pisii irt Magistrate, olll*cei'-« tenipni ai ily siirceedmg to, s, ; i. 

\ aoRAnts and -.uspected persons, security for good behaviour from, s. in.,, 
\'EXATlorS ON FRISOIOLT-, Acr K-s \ ri ONS, s, .*50 
Vii-i,AOE-HE \i>M AN to repol t ceitaiii matters, s. - 

w. 

Warrant, aid to person executing, s. 4 ^ 

when police may arrest wilViout, s. 54. 
of arrest, lorm and continuance of, s. 7^- 
addressed tose\eraJ persons, s. 77. 
to whom directed, 77. 

mav bo direrted to landholder^,, Nr,, s, 7S, 
directed to poli< e-oflirer, s. 79. 
notification of '■Hh‘=t.'iMCr 0), s. So, 



IXDEX TO CRTMWAL PROCEnCRE CODE. 


357 


Warrant may be executed wh'^re, s. Si, 

forwarded for ercecutio!! oiit-.ide ii!n^;rHi:tion. s, 
procedure whcie person arrestcl on, ss, .Sfi, 
in lieu ot or in addition to, sununoni, b* t;i). 
to search, s. 96, 
for levy of fine, s. 3S6. 

Warr^nT'CAsrs, trial of, s. 2^,1. 

WEtroxs^ seizure of olfensive, 5^. 

WbioHTs and measures, msp-jclion nl, s, !=;?. 

WuH'/'l^:0, 'jxccution of s"nlf*nceof, s. 

not to becxfiCMicd by insraiitj'Mil'-, s, i , 

not to be inlln-rpci if otUnLlt'r not in I'l !'■'d'di. s. 305, 

procedure wiien orT'^iidor H noi in lU -iii.' of hcaUli, p/Jb 
Wivrif>W‘>. power to break open, 40, 

W'lrunuAWVE of remainint^ rhaiires on convkUiori of ^4^. 

Wis’MHSSES, recall of, whencUarj^e altered, s. 

commission lor examination of, c, 
power to summon material, s, * k 
e> penses of, s. 514. 

VVivr- cmLuvtRN, mtimcnauce of, c. 4^^. 

mode of searching, s. S-- 

i'INscarcli t,ir pertions 1 inn, 

Wk' PL-). E, pioccedin^s ni, s, 5 ^i, 

Y 

Vou I'lT K'lri- ^*!?‘FEXor,RS, confinem^at ot, la reij’^.n r. 

z. 


Zan^na, breaking open, s. 4^* 
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